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PROCEEDTINGS

PRESIDENT KALICKI: So, welcome back,
everybody. My apologies for the delay. I continue to
have some internet connectivity issues, so I'm
actually connecting through a different device with a
worse camera angle, but I'll do my best. My
apologies.

So, we return for the Closing Arguments in
Daniel Kappes and Kappes, Cassiday & Associates versus
Republic of Guatemala, ICSID Case Number ARB/18/43.

Before we begin with Closing Arguments, do
the Parties have any initial procedural issues that
they wish to raise?

For the Claimants?

MS. MENAKER: We don't. Thank you.

PRESIDENT KALICKI: Thank you.

For the Respondent?

MR. TORTEROLA: We don't have any, Madam
President. Thank you.

PRESIDENT KALICKI: All right. Thank you.
Well, that makes up for some of the initial lost time.
I'm grateful for that.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2834

So, we turn now to the Claimants' argument.

The Tribunal has decided, rather than sit
for two-hour blocks without interruption for both of
the Statements, why don't you look for a stopping
point roughly halfway through, and we'll make it just
quick five-minute comfort break for everybody.

So, please proceed when you're ready.

MS. MENAKER: Thank you.

(Comments off microphone.)

CLOSING STATEMENT BY COUNSEL FOR CLAIMANTS

MS. MENAKER: Thank you.

Good morning and good afternoon, Madam
President, Members of the Tribunal.

Claimants will structure their Closing
Arguments to show how Guatemala's various measures
breached its treaty obligations, and we're going to
focus in particular with respect to the Hearing
testimony and how the Hearing testimony supports the
findings of breach, and keeping in mind, of course,
that many of the facts are relevant to more than one
finding of breach or more than one obligation under

the Treaty. And then we're going to demonstrate how
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those breaches resulted in the damages that are sought
by Claimants.

I'm going to begin with the expropriation
claim.

So, the key factor for an expropriation, as
you know, is the economic effect of the measure on the
Claimant or the investor, and here there can be no
doubt that the economic--that the measures, excuse me,
destroyed all value of the investment. And the wvalue
of a mining company and, therefore, the value to the
Shareholders of the mining company are contained in,
well, first and foremost, the operations themselves,
the mining operations, which are dependent upon an
Exploitation License, and, as you know, that
Exploitation License has been suspended for more than
six years now, and, hence, the operations have been
shut down for more than six years.

We also heard a lot about the fact that a
lot of a mining company's value can be derived from
the Exploration Potential and Exploration Licenses in
particular, and that is that there are companies that

are very highly valued that are not in production and
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that do not have Exploitation Licenses, but they have
Exploration Licenses, and so that Exploration License
also has value. And Exmingua had Exploration
Licenses; however, the Santa Margarita Exploration
License has been de facto suspended because the
jurisprudence of the Courts that have suspended the
Exploitation License apply equally to Exploration
Licenses, and, fundamentally, the only real value of
an Exploration License is the expectation that you can
obtain an Exploitation License, and once you cannot do
that, 1it's devoid of all wvalue.

And, as we've explained--and I'll go into
further detail here--that's exactly what's happened
here.

And then the other aspect of Exmingua's
value was the gold concentrate that it had on hand
from the--mining the materials that it had mined and
had processed and that it was then seeking to export,
that it was waiting to export, and that gold
concentrate that was on-site was unlawfully impounded
by the State for more than five years, and then, after

it was returned, the State acted abusively by
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basically negating the effect of returning that
concentrate by not permitting the Claimants, not
permitting Exmingua, to export it and therefore gain
any value from that concentrate.

So, as a result of all of these measures
taken by the State, it has resulted in an
expropriation insofar as it has--

FTI TECHNICIAN: Stand by. It seems we've
lost Ms. Menaker.

(Interruption.)

(Comments off microphone.)

FTI TECHNICIAN: I sent a message to the
Claimants' team.

(Comments off microphone.)

MS. MENAKER: Is someone able to advance the
slides? Okay. Thank you. I apologize for that.

So, one also considers the character of the
measures, and here, again, the character was clearly
expropriatory. And, with respect, I'll begin with
respect to the Exploitation License, and that is
because, at bottom, the State took away that

Exploitation License, and not because of anything that

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2838

the license holder had done wrong, and that was
confirmed at the Hearing where Professor Richter,
Guatemala's Legal Expert, acknowledged that--the
Constitutional Court's ruling that, in turn, the MEM
relied upon in suspending indefinitely Exmingua's
License was not because or due to any fault of
Exmingua in the manner in which it had either obtained
that license or the manner in which it operated the
mine.

Again, Mr. Theben, their due diligence or
social studies Expert, acknowledged the same thing.
While he criticized the EIA, that EIA was duly
approved, and there was no--nothing, no shortcomings
from that EIA that had any impact at all on the
Court's determination to indefinitely suspend the
license, and nor were there any environmental
violations, for instance.

And, thirdly, Guatemala interfered with
Claimants' reasonable investment-backed expectations
when it indefinitely suspended the validly granted
license. And this, too, is a factor that the Tribunal

needs to consider when determining that there was an
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expropriation. And this is set forth expressly in
Annex 10-C of the CAFTA, which sets forth the factors
to be considered in determining indirect
expropriations.

And this was through a combination of the
retroactive application of new rules and, later, the
abusive and harassing State conduct. And, in
particular, Guatemala interfered with Claimants'
reasonable investment-backed expectations because,
again, they had a validly granted license and
then, years later, through no fault of Claimants' or
through no fault of Exmingua's, the State
retroactively imposed a new requirement on license
holders.

And what's important here and the testimony
at hearing confirmed was that no amount of diligence
on Claimants' part would have led them to discover
that there was any requirement in Guatemalan Law for
MEM-led consultations. And you've heard a lot from
Respondent, both during the Hearing and in their
Post-Hearing Brief, where they argue about the level

or quality of due diligence that was performed by
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Claimants.

Now, we maintain that that due diligence was
normal, routine, nothing--no shortcomings in that
regard, but it is completely irrelevant, because they
could not have done anything to have discovered this
new rule which was not in effect, and that was, of
course, also made very clear during the testimony of
Professor Richter when confronted with the
jurisprudence, the consistent jurisprudence, of the
Constitutional Court that had consistently held that
the ILO Convention was not self-implementing, that the
State had not enacted legislation, had not enacted any
regulations in order to guide or to govern the conduct
of consultations, and that what needed to be followed
was a law that was currently in effect in Guatemala.

And Mr. Llano will discuss this at length in
the context of our denial-of-justice claim, although
it is also critical to the expropriation claim
because, again, it is this retroactive application of
this new requirement that violated Claimants'
reasonable investment-backed expectations.

In the same manner, this imposition of this
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new requirement interfered with Claimants' legitimate
certainty that Exmingua could obtain an Exploitation
License for Santa Margarita. So, in the same vein
that their Exploitation License was indefinitely
suspended, so, too, was their Exploration License.

And because those same retroactive requirements would
apply to obtaining an Exploitation License for Santa
Margarita, they suffered the same fate with respect to
their ability to obtain that license.

We also know, and the testimony confirmed,
that, even apart from that, Exmingua's legitimate
confidence in obtaining an Exploitation License for
Santa Margarita was undermined my Guatemala's actions
and omissions, including the fact that they refused to
take action in order to clear the protests and
blockades which impeded Exmingua's ability to conduct
the social studies which were necessary as part of the
EIA, and then Guatemala used that as an excuse to
consider the EIA to be incomplete and as another
reason not to grant an Exploitation License for
Exmingua.

And, again, as I said just moments ago,
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there was, in any event, even if one sets aside those
protests and blockades and the EIA, it would not have
mattered had Exmingua conducted those social studies
in some manner because it could not have obtained an
Exploitation License. And both Vice Minister Pérez
made clear that the MEM will not grant any
Exploitation Licenses without its conducting--the MEM
conducting consultations, and Professor Richter
acknowledged that that was a new requirement, that
that was not the case in the past, as we well know.

And, at bottom, there's no reasonable
prospect that the MEM would conduct consultations in
order to enable Exmingua to obtain an Exploitation
License for Santa Margarita because, as we know, it
has been more than six years, and they have refused to
conduct and complete the consultations for
Progreso VII. So, when you have an Operating Mine
with a validly granted license and those consultations
still have not even begun, there is no reasonable
prospect that the MEM would then conduct consultations
in order to grant a new license.

And I would note that Guatemala's position
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has been that, starting way back in November,
actually, of 2015, from the first provisional amparo
that was granted by the Supreme Court, that Claimants
and Exmingua were under an obligation that they should
have stopped operating at that point in time, even
though Exmingua was not even a party to that lawsuit
and was not even notified of that provisional amparo
until afterwards. But they say that that placed
obligations on Exmingua. And, of course, after that,
after the Constitutional Court upheld the provisional
amparo and the Supreme Court granted the definitive
amparo in June 2016, of course, by that point, they
say Exmingua had to have shut down, and Exmingua in
fact did shut down.

And, yet, the MEM itself is the Respondent
in all of these actions, and the court is telling
them, way back starting in November 2015, all the way
through 2016 and later: "You need to conduct
consultations for that license to come into effect
again."

And what does it do? It doesn't do

anything. It says, no, although Exmingua had to shut
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down, we had no obligations on ourselves, even though
the amparo was granted against us. They say, no, we
needed to wait. We needed to wait until the
Constitutional Court sent us a cover letter attaching
its Judgment from June of 2020. And, as we know, they
waited--Constitutional Court waited 16 months after
its June 2020 Judgment to send that cover letter. We
heard all about that. That was the cover letter that
was introduced for the first time at the main Hearing
back in February and March that was dated in November
of 2021.

So, they wait the 16 months to tell the MEM
something that it well knows, by the way, in June of
2020: We issued this ruling. And then what does the
MEM do? They wait another seven months, until June,
just a few weeks ago, to send a letter to Exmingua
apprising it for the very first time that it is going
to begin preconsultations.

And what are preconsultations? As we heard
from Vice Minister Pérez, who affirmed this yesterday,
it's preparations for the consultations. So, again,

keeping in mind that timeline, they have not even
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begun the consultations for Progreso VII, despite
being under order to do so for years now. There's no
reasonable prospect that they would have done the same
for Santa Margarita.

And, finally, with respect to the
expropriation, the State unlawfully seized and
impounded for more than five years Exmingua's
concentrate. And you can see here at the--as late as
at the main Hearing, Respondent was saying there was
no covert operation, when the contemporaneous evidence
from its own police report says, quite frankly, what
they did do. They engaged in an undercover operation
to seize this concentrate and to arrest the employees.

But then what happens more than
four--actually, five years later? The Court finally,
after numerous, numerous postponements, sets forth a
ruling where they unequivocally rule that this
impoundment is unlawful. They say that they need to
release the concentrate, and, in fact, the public
prosecutors' office says that, yes, we can't keep
holding onto this. We can be liable for thwarting

access to private property and abuse of authority, and
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it's reprehensible. We've had years to build a case,
to do investigations, and we can't come up with
anything. There's no wrongdoing here. We can't,
quote/unquote, "cook up" actions. But that's exactly
what Guatemala had been doing for more than

five years, and what it continues do, because, as I'll
discuss later in the context of our fair and equitable
treatment claim, this investigation, we've recently
learned, or learned before the Hearing, too, is still
ongoing, notwithstanding the public prosecutor's
statement back in March 2021 that they can't continue
to cook up actions.

So, then Guatemala says, "Well, it doesn't
matter. This is an expropriation because we returned
the concentrate." Of course, when they returned the
concentrate, before doing that, they suspended or
revoked the Exportation License, and then they
admitted that they had no grounds to do that, that
that was an unlawful action by the MEM. So, they
revoked their Resolution that had suspended or
invalidated the Exportation License, but they did that

one day after the Exportation License had expired on
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its own terms. So, Exmingua is not able to export
that concentrate, nor has it been granted a new
Exportation License or been granted permission, as it
has sought, in order to Jjust export this concentrate
that's sitting there. So, it has also been rendered
useless.

And I'm now going to move on to our fair and
equitable treatment claim.

ARBITRATOR TOWNSEND: Ms. Menaker, has
Exmingua applied for a new Exportation License?

MS. MENAKER: It has. And it has also
applied for special permission, so--because, to get an
exportation license, you generally need to have
operations. It needs--so, since their operations are
shut down, they applied for special permission in
order to Jjust be able to ship the concentrate that had
been returned to it, and the MEM has just not
answered. So, that's been pending for quite a while
now, sSince the concentrate was returned, in essence.

ARBITRATOR TOWNSEND: Thank you.

MS. MENAKER: Sure.

So, there are a number of different measures
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that also violate Guatemala's fair and equitable
treatment obligation, and I'll begin, once again, with
the MEM's indefinite suspension of the validly granted
Progreso VII Exploitation License.

And just note that I'm focusing here on the
measures that have been undertaken by the Executive
Branch, the Administrative Agency, the MEM in
particular, whereas the judicial measures will be
dealt with by my colleague, my partner, Mr. Llano, in
our denial of justice arguments.

So, first, as I already mentioned in the
context of expropriation, it's important to note, and
the testimony of Guatemala's Experts confirmed, that
the license was validly granted and not suspended due
to any fault of Exmingua's. And this is critical
because that, in and of itself, violates FET. When
you take away a vested right of Party through no fault
of its own, that is a violation of fair and equitable
treatment.

Again, Mr. Theben acknowledged that Exmingua
had not committed or had not been fined for any

environmental violations. That was not a basis for
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revoking the license, despite all of the attention
that Guatemala has given to those issues during those
proceedings. There was no finding of illegality
whatsoever. That was confirmed by Professor Richter.
It was also--it's beginning to echo.

(Comments off microphone.)

MS. MENAKER: Okay. All right.

So, also, the Court did not make any
findings of bad faith by Exmingua. It had not done
anything wrong. That had nothing to do--in other
words, Claimants', Exmingua's, actions had nothing to
do with the rescission or the revocation of their
license.

And, correspondingly, Mr. Pérez confirmed
that there were no repercussions for the MEM officials
who, according, at least, to the Court, had done
something wrong by granting the license without
conducting these consultations. If that were really
the rule, that the MEM needed to conduct consultations
before granting the license, then some MEM officials
should have suffered some consequences for granting
the license unlawfully.
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But he confirmed, no, there's been no
proceedings for liability against anybody in the MEM
or the MARN for approving the license, for granting
the license. There's been no investigations as to why
consultations, if they were required, were not done
and why licenses were granted without those
consultations.

So, the upshot of this is that this was an
obligation of the State, apparently, and there's been
complete impunity for the State. The burden has
fallen entirely on the innocent investor.

Guatemala's legal expert also acknowledged
that the MEM invoked neither of the two available
legal bases for indefinitely suspending Exmingua's
Exploitation License.

So, under Guatemalan Law, there were only
two bases on which a license like this could be
suspended. One is for violations of certain
provisions of the Mining Act, and, as I just
described, there were no such allegations even set
forth, much less findings by the Court that there were

any such violations, or through a presidential
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declaration of Lesividad, and that was not invoked
either, and there's no question about that.

And, in fact, at the time MEM
contemporaneously acknowledged that it couldn't
lawfully suspend this license that it had validly
granted, and it took that position before the Courts.
It said the provisional amparo--this is even after the
first court issued that provisional amparo. It said,
that's not consistent with the Law. The license has
been granted. They have a vested right in this
license. The amparo is meritless. We can't comply
with it. How can we suspend and take away this
license now that was validly granted? And that is,
indeed, correct; they could not do that. And even if
they ultimately did it and Guatemala says, well, they
have to follow the Court's orders, that does not
preclude or, I should say, grant them any defense
under international law for what is clearly an
international law violation for these unlawful acts.

And, as you can see, there is jurisprudence
that also supports this point that when you take
action against a Claimant through no fault of its own,
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that violates FET. And in this regard, the
suspension, the indefinite suspension, which is akin
to a revocation of this license, through no fault of
Exmingua's or Claimants', violates FET. And you see
that in a number of cases, and—MTD v. Chile, for
instance, there.

The State here, 1t wasn't even the case that
the Project was approved in that case, but what
happened was that the different agency officials had
given very key signals that led to an expectation that
the Project would be approved, and the Tribunal found
a breach where there was inconsistency between
different organs of that Government. They failed to
act coherently and apply the policies consistently.

Now, that clearly is the case here, and it
is even more egregious because, of course, in our
case, the Project or the license had been approved and
had been granted. In OEPC v. Ecuador, there you did
have an action that had been approved insofar as the
Claimant had been receiving refunds, VAT refunds, for
several years, and then there was a change in policy,

and they revoked the resolutions that had previously
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granted these VAT refunds and further denied future
refunds. And that was found to be a violation of FET.

And in Tethyan Copper v. Pakistan case, the
Tribunal there emphasized that the State cannot rely
on a failure on the part of itself in order--and say
that it needs to comply with its own laws and thereby
harm the investor when the investor hasn't done
anything wrong, and it can't escape liability in that
regard, and they also found a violation.

ARBITRATOR DOUGLAS: Can I just ask a
question at this point?

MS. MENAKER: Yes.

ARBITRATOR DOUGLAS: The legislation that
you cited relates to instances where MEM can decide to
suspend a license. In this situation, it's MEM that's
responding to a court order, and the position is that,
well, an executive body has to comply with an order
from the court. You may or may not agree with that
position as a matter of Guatemalan Law, but that would
be the case in most jurisdictions, that an executive
body has to comply with the court order.

So, in saying that there's international
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responsibility in that situation, are you saying that
the MEM has violated the FET standard by virtue of
complying with the court order, or are you saying that
the process that led to that court order is a denial
of justice or something else and, therefore, any
action based upon it is therefore a violation of
international law?

MS. MENAKER: Yes. So, we are certainly
saying the latter, which is that it was a denial of
justice and, therefore, any subsequent actions
likewise breached FET. So, that certainly is the
case. But I do not think that the fact that the MEM
was complying with the court order--and I understand,
as a matter of domestic law, they may have been under
an obligation to do so--but that that would immunize
themselves from international liability.

You know, if we look at the case of Arif wv.
Moldova, for instance, there, there was duty-free
shops that the Claimant had a right to operate, and
those--that right was repeatedly validated by various
State organs, and they had a contract that was

approved by the Regulatory Authorities, and,
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subsequently, the license was invalidated.

The Tribunal held that the expectations of
the investor might be breached, not only by, like, a
substantive change in policy, but also by the
treatment of the investor during the process of that
change in policy. And it is that MEM's inconsistent
actions here that also violate the fair and equitable
treatment obligation, in our view, and the Tribunal in
that case went on to say that the acts of an organ or
agency for which the estate is responsible, it could
create legitimate expectations on the international
plane, even i1if the official or the organ had acted
legally in domestic law, which, as you know, is a
well-accepted premise.

And so, I think, by analogy, that same thing
would happen here, because even if the MEM was obliged
as matter of Guatemalan Law to act in accordance with
the court order, which--as I've stated, they have not
done so. They've only acted in accordance with a
portion of the court order. They've suspended the
license. They have not conducted the consultations.

But even if they were obliged to do that, I don't
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think that could insulate them from liability under
the fair and equitable treatment standard because of
the manner in which they have conducted the whole
process and their inconsistent--the inconsistent
nature of their actions.

(Overlapping speakers.)

ARBITRATOR DOUGLAS: 1In connection to the
Court proceedings--you might not accept this
characterization, but let's just talk in the abstract.
If the Courts take a particular position as an--on the
interpretation of the Treaty--and, obviously, I'm
referring to the ILO Convention--and it turns out
that, for a period of time, they got it wrong, and
they corrected their interpretation, does it mean,
then, that any investor who relied on the previous
interpretation which was subsequently declared to be
wrong 1is entitled to compensation based on any
detrimental impact of the change in interpretation?

So, 1n other words, do the courts not have
sort of a margin of appreciation to get things wrong
and to rectify it from time to time? Or is there an

additional element here which takes it out of that
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context?

MS. MENAKER: Yeah. I think that, of
course, courts can change--they can change
interpretations of different things. I think the
additional element here is the retroactive application
of that change. That is what is so troubling here,
is--

ARBITRATOR DOUGLAS: Doesn't that happen
every time a court reinterprets something? I mean, if
an English court overrules a prior decision, 1it's
considered to apply ab initio, as if you're obeying
the law for all time. It doesn't just take a
prospective effect. It's deemed to be the law since
time immemorial.

MS. MENAKER: ©No, but it does not affect the
validly acquired rights of others that were in place.

So, for instance, the State could--has not,
but could, legislate now and adopt a law that says the
MEM needs to consult--needs to conduct consultations,
needs to do it in this manner, and this is a
requirement before granting a license. That's fine.

But what they can't do then is go back to a license
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that had been granted 10 years ago and say, 00ps,
that's invalid now because we have a new law with a
new requirement, and you have to comply with this new
requirement that didn't exist when we gave you your
license.

That's the problem. And that is what the
court has done. They haven't done it through
legislation like--they previously said it needed to be
done through either legislation or--and not even
through regulations, because you might recall that at
one point the Executive did produce regulations, and
the Court struck it down as unconstitutional and said,
no, you can't regulate in this area. This needs to be
done legislatively. Then, for whatever reason, the
Court decided it would judicially create what is, in
essence, legislation or regulations. But it's that
retroactive application that is problematic.

So, you know, we could think of all sorts of
analogies, but you don't go back and change something.
You can do it, you know, on a going-forward basis, but
you can't go back and take away someone's license or

someone's contract or someone's concession because you
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decided to impose a new requirement in order to grant
that license in the first place.

ARBITRATOR DOUGLAS: Okay. Thank you.

MS. MENAKER: Okay. And that's what I would
like to show, you know, on this page, where a number
of Tribunals have agreed with that principle, that
retroactive application of a new law, a new legal
interpretation, violates FET. And you saw that in
Cairn v. India.

So, they--for instance, the Indian courts or
the Indian legislature, they were perfectly entitled
to enact a different tax law, to change their tax law,
and States do that all the time. What they couldn't
do is to issue a new interpretation of the tax law
that was clearly different from what happened earlier
and then retroactively impose it for back taxes, which
is what they did in that case. And that was the
violation.

The same thing in Clayton. They said there,
"If you want to have a new rule for approval of these
projects"--and that was that gravel project and the

shipping of the gravel--"you can do that." But here,
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they denied that permit on the basis of a new judicial
interpretation, a new judicially devised rule, in
essence, and they said, "That's what you can't do. If
it's a rule, you need to have it in law; then you
apply it going forward. You can't just make it up and
then apply it retroactively."

And the same thing in Total. It was a tax
exemption that was retroactively eliminated, and that
was found to be a violation.

And in the same manner, inconsistent in
arbitrary state conduct violates FET, and this would
be, again, focused on the MEM's actions rather than
the judiciaries, which we'll discuss later. But you
can see here in cases I already spoke about, Arif and
Tecmed, that you need to act in a consistent manner.
You can't arbitrarily revoke preexisting decisions or
permits.

In that case, it was designed, they found,
for political ends because of political or community
opposition to the Project there. And so, even though
the license had been validly granted, then it was

revoked, and it wasn't revoked consistently with the
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manner. Just like here, there wasn't a basis under
Guatemalan law to revoke that license. Neither of the
two bases was invoked here, and, thereto, it was
revoked in a manner that was inconsistent. It was
done for other purposes, and that was found to be
inconsistent State actions. You give them something;
you take it away. And that violated FET.

PRESIDENT KALICKI: Ms. Menaker, if I could
jump in here.

MS. MENAKER: Yes.

PRESIDENT KALICKI: You said this point here
is focusing on the MEM's actions and not on the
court's actions, and, perhaps, this is echoing
Professor Douglas's question earlier, but how can it
be deemed arbitrary?

I understand your arguments about other
aspects of FET, but how can it be deemed arbitrary for
an executive to decide it has to act consistently with
a new judicial pronouncement? I understand your point
about retroactivity, but it doesn't seem to
me--arbitrary means there is no rational basis, and

isn't 1t--it's rational for an executive to have to
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follow a judicial requirement, is it not?

MS. MENAKER: I would agree with that. I
think that here it stems more from the inconsistent
conduct and the acknowledgment by the MEM that it
could not lawfully--at least that was its
contemporaneous position--that it could not lawfully
revoke this license, but then it did so anyway. And
arbitrary in the sense of, again, like complying with
portions of the Court's ruling but not other portions.

So it's acting inconsistently in arbitrary
insofar as it's taking the position that we believe we
have no authority under Guatemalan law to suspend this
license because we are only authorized under
Guatemalan law to suspend it if there's a violation of
the mining law or if there's a Lesividad proclamation
and there's not. But we have a court order telling us
to do something that we believe is unlawful. So,
whether or not you consider that to be arbitrary is
one thing, but if they say, ”“well, we are going to

7

comply with it because we have no choice,” yet they
don't comply with the other aspects, which is, do the
consultations. Do the consultations so you can put
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the license back into effect.

They say, Oh, no. We're not going to do
that. We are going to sit, and we are going to wait
for years before we even do that because we need to
have the final, final court decision.

PRESIDENT KALICKI: I understand the
different issues about whether the implementation of
the Court order was appropriate or not. That's a
separate issue.

MS. MENAKER: Yes.

PRESIDENT KALICKI: But I'm struggling with
the inconsistent and arbitrary--what you said about
inconsistency is essentially the Executive tried to
convince the Court otherwise. You are reciting the
Executive's filings before the Court. Again, it
happens all the time. The Executive tries to say what
we did was correct. The Court disagrees and says no.
It can't be inconsistency simply because--there can't
be fatal inconsistency simply because an executive,
having lost its arguments before the Court, now
complies with what the Court tells it to do. That
that inconsistency is inherent in the need to comply
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with the judicial authority.

MS. MENAKER: And I don't disagree with
that. I think that is sensible. I do think that they
have acted in an inconsistent manner and, I would say,
arbitrary manner insofar as, again, in the way of
implementing it but also by not taking action like I
noted earlier against their own officials, not doing
any investigations against--you know, their own
officials, not looking at their own shop.

So, here it is that punitive aspect where
all of the consequences fall upon the investor who,
admittedly, did nothing wrong. The State is--I mean,
the MEM is now being told, Okay, you did something
wrong. But they not only failed to correct it by
doing consultations.

They don't do anything internally either.
There is no action against any of those State
officials. There is no investigations done within the
MEM. Like, how did this happen? Why, if this truly
is not a new interpretation or new law, which it
is--you know, why is that not being investigated?

And as I'll note, I guess, just right now,
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is that they have also selectively applied this new
rule, and in that regard, they've acted
inconsistently, arbitrarily, and unfairly because they
have not suspended all of the licenses that they have
granted, that were granted without their having
conducted consultations. What they have done is they
have outsourced this.

They have said we are not--I mean--and we've
heard they don't conduct consultations. The
consultations they have conducted have been for Oxec
and for Fénix. It is not like they are out there
doing these consultations all the time. They haven't
been granting licenses, and they haven't been doing
consultations, and it is only when these
foreign-backed NGOs bring claims in court, file
amparos against these foreign-owned mining companies.
They target them. They get the amparo, and then MEM
will say, Okay, we are complying with the court order.
We will suspend the license.

That is not a consistent application of the
law. If the law is you don't grant a license and

those licenses that are out there, those have been
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invalidly granted, they should be suspending all of
those licenses. That is not what they are doing.
What we do know is that the licenses they do suspend
are the ones, again, of the foreign mining companies.

And we know from Mr. Robinson, whose reports
Respondent has relied upon in the arbitration--he was
hired--and he says this in his biography--by Madre
Selva, which is one of the NGOs that has, along with
CALAS, initiated all of the protests against Exmingua
hired to look and write reports criticizing the EIAs
of four foreign-owned firms, the EIAs that had already
been approved. So, these were already operations that
were ongoing.

There is a period of time, as we've
discussed, when the EIA is put out for publication
before a license is granted when anyone is entitled to
come in and comment and oppose the granting of the
license. They didn't do that. They are waiting until
these are projects that are up and running. Their
EIAs are approved. Their licenses have been granted.
And then he is hired to come in and write reports

criticizing those previously approved EIAs, and then

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2867

that is used as a basis for all of the criticisms they
have seen. But these are the same NGOs that then go
in file court actions against these mining companies.
And then the MEM says, “Well, I'm sorry, we have to
comply.”

But, again, this inconsistent arbitrary
treatment insofar is selective, and it is--they are
not applying the law in an evenhanded manner, and that
type of conduct also violates FET. We can see that in
a number of cases where--in Quiborax, for instance, a
number of companies were fined, but it was only the
Claimants whose license was revoked. That was found
to be an FET violation.

In Feldman v. México, that was actually a
national treatment issue because it was a tax case.
So, under the tax filter in the NAFTA, they did not
have jurisdiction to consider an FET Claim. But there
was selective prosecution insofar as the Claimant was
imposed with fines for tax violations, but others
weren't. The Government just did not investigate
other firms that were engaging in the same type of

activity and did not audit them. And there are
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remarks in that Award that is saying such conduct
could also, under the facts of this case, constitute
an FET violation.

ARBITRATOR TOWNSEND: Ms. Menaker. I'm
sorry. I hate to interrupt you again.

MS. MENAKER: No, please.

ARBITRATOR TOWNSEND: But on the plane of
international law, you are trying to hold the State
responsible here. And in looking at that claim, how
do we distinguish the action of the Judicial Branch
from the action of the Executive, and can that
interplay--you know, excuse action by the State as a
whole?

I'm just having a hard time identifying
which donkey the tail gets pinned on.

MS. MENAKER: Sure. So, it can't excuse--1I
mean, two wrongs definitely don't come together to
make a right. I think here both, there's been
judicial illegality, a denial of justice, and broader
FET violation. The only reason why we have dealt with
the Claims in this manner is just because, when

challenging the acts of a judiciary as a fair and
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equitable treatment violation, it is typically done
through the lens of a denial of justice.

So, we have done that, but FET is, of
course, broader than denial of justice. And here
there were multiple organs of the State that acted
together to--in some cases it was one or the other
doing something, and other cases, they were doing both
follow-on actions. But together, all of that violates
FET. So, I don't know if that answered your gquestion.

ARBITRATOR TOWNSEND: It is helping. Keep
going.

MS. MENAKER: Okay. All right. So, I will
move to the second aspect of fair and equitable
treatment violation, which is the MEM's failure to
conduct and complete the Court-ordered consultations.
We have heard a lot about this, and in the interest of
time, I'm not going to spend that much time on it,
although it is critically important in this case. But
the facts are really indisputable--is that for over
six years the MEM has failed to complete the
consultations.

As I was mentioning before, you can see way

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2870

back in November of 2015, is the first amparo
provisional that the Supreme Court grants on the
grounds that consultations need to be undertaken. And
nothing is done. Nothing at all is done until the
very first step we see is June of this year, when they
notify Exmingua that they are going to take the step
of preconsultations.

And this unjustifiable and unlawful delay in
and of itself also violates FET. We have heard a host
of excuses, and we'll be talking about this in more
detail, both in the context of denial of justice and
also our national treatment, MFN treatment violations.
And not that it is not relevant here, but just to try
to avoid, given our brief time, try to avoid
duplication, where necessary. I'll go into more
detalil there because, as we know, the MEM has
conducted consultations for other projects in a more
expedited manner. And all of the excuses that they
have put forward, none of them hold water. None of
them justify this huge, long delay.

PRESIDENT KALICKI: Ms. Menaker.

MS. MENAKER: Yes.
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PRESIDENT KALICKT: Sorry to interrupt.

Does this argument about delay collapse into
our consideration of how long a delay in judicial
proceedings is appropriate under denial of Jjustice?

It seems to me there's a close relationship
between the two points because here the Executive
says, “Well, we can't get started while appeals are
pending, while it is working its way through the
Courts. We are waiting for a final decision by the
Courts.”

So, I'm trying to figure out, is it that
contention that you take issue with that the Executive
should have started the consultations the moment in
2015 the first Court says they are required? It
shouldn't have waited for the appellate system to work
its way through. 1Is that your contention?

Or 1s your contention it is okay to wait for
the judicial system to be done, it is just that this
judicial system took too long?

MS. MENAKER: 1Is it both because in the
denial of justice arguments, we will explain, as we

have before, that that entire time frame that the
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judiciary took was way too long. That delay is
unjustifiable, and that delay in and of itself is a
denial of justice. And so if one accepts that the MEM
was under no obligation to even commence consultations
until after that whole episode after the court
proceedings were over, then even that, then you have
that denial of justice.

But, apart from that, I would say there are
two other aspects: One is that we don't accept that
they needed to wait for this Final Execution Order.
Again, there are many, many delays in the court
proceedings that led that to happen only in October of
2021, but we don't accept that. We don't accept that,
on the one hand, that earliest of court orders, that
they say that they needed to suspend our operations.
They didn't wait until exhaust. They didn't wait
until October 2021 to say, okay, let's suspend. They
didn't wait until June of 2020 to say, Shut down
Exmingua. They did that way back in 2016.

But yet they themselves, when the amparo was
against the MEM, they themselves say “We can't act.”
And why?
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Like, when you shut someone down, that has
egregious effects, consequences. That expropriated
our investment. What would have been the harm had
they commenced consultations then?

The Court proceedings go on and we prevail,
and they have done consultations? What's the harm
there? The harm to us is egregious, so they enforce
it against us, but they don't take on the obligations.

So, that is a delay that is irrespective of
that court delay, and then you have even after that
final Execution Order from October 2021, even leaving
aside the denial of justice, there is still
inexcusable delay. They waited seven months. They
say their 12-month starting period only starts in
October 2021. We contest that.

But even if it did, they wait seven months
to send a letter. They wait until after the hearing
and after the Post-Hearing Brief is what they did for
Mr. Pérez to send a letter advising that they were
going to do a preconsultation, preparations for a
consultation. It doesn't leave much time there.

And I note if you look at paragraphs--I

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2874

believe it is either 21 or 24, 25 of Mr. Pérez's
Second Witness Statement. He says that in the Minera
San Rafael Case, they began the preconsultations at
the end of 2018. And as of the time he signed his
Statement, he said in October 2021, they were still in
the preconsultation phase.

So, you heard yesterday, Oh, five, seven
more months. Well, that gets them past the 12 months,
but let's look what has happened. That's three years.
They are still in the preparatory stage, according to
Mr. Pérez himself. So, that is an undue delay on the
part of the MEM, irrespective of the denial of justice
court delay.

So, now with respect to--if I can just go
back that one slide, I would just note that these
cases here also support this principle because they
show, like in GAMI, where the State was putting into
place this nationalization program, and it was taking
a long time, and they said it is no excuse that it's
going to be costly, that it is difficult to do this.
Compliance with your own law may be difficult, but
you've got to do that. And that's what the MEM is
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doing here. They are saying, “Well, now we are under
this legal obligation to conduct these consultations,
but it is really complicated. It is really long. We
don't have the budget to do it.” There are all these
things you might recall. Originally, the MEM even
went so far as to say we are not sure where the
competent agency to even conduct the consultations,
and that's a problem of their own making. That is
because the Courts even had said for years "You need
legislation. Congress, legislate. Put a law in place
so people know what needs to be done, who needs to do
it."

Then, the MEM could have adopted and
implemented regulations setting this forth. Instead,
you don't have any system. It is completely ad hoc.
You have a number of court opinions that say things,
and then the MEM is scrambling saying, Okay, what do
we do now? They don't know how to conduct the
consultations. ©No one knows. There is no law. There
are no requlations, but they can't hide behind that
now and say, We are in this system of our own making,

so we don't know how to do this. There are no
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guidelines. How do you know who the representatives
are?

In the Minera San Rafael, they said too many
people came forward and wanted to be representatives.
We couldn't do that. So, 1t has taken them
three years until they can sort that out. That is all
in the preconsultation phase. You can't say it is
difficult, it's costly. 1It's a problem of their own
making.

In Windstream v. Canada, they essentially
had a de facto moratorium because, again, they
were--they said it was with respect to wind farms or
windmills and they needed to undertake scientific
studies, but they didn't do that. They just delayed
and delayed, and what ended up happening was there was
a de facto moratorium, and, again, the Tribunal said:
You can't do that. You can't leave people in this
legal and contractual limbo where you, in essence,
just stop their activities. And you say you are going
to do studies in order to put in regulations to govern
this industry, and then you just don't do it." So,

that's the same issue that we are facing with here.
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Then, with respect to the suspension of the
Exportation License, the MEM itself acknowledged that
its own actions were unlawful when it suspended that
license. 1In as late as the Post-Hearing Briefs,
Respondent tries to justify the suspension. It says
they offered a rationale, but, again, the resolution
itself that the MEM issued way back in 2016 said the
resolution whereby they suspended the license is
reversed in its entirety because it exceeded the
scope, not only of the Court's decision, but also of
the MEM's own authority. So, they revoke it.

So, then, Guatemala says, “Well, we revoked
it, but it was an innocent mistake.” Yes, agencies
can make mistakes, but this was not an innocent
mistake. First, it was not, "immediately rectified"
as Guatemala argues, nor was the timing of the
rectification or, I should say, the rescission of the
resolution that revoked the license--it wasn't a
coincidence that, when you look here, the license is
valid for one year.

It takes them five months to--after they

revoke it, to revoke their decision--right?--to agree
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that they made this mistake in law and acted
unlawfully. That they had no grounds to do it, and
they reinstate or they revoke their resolution one day
after the license expires on its own terms.

So, that has left a permanent deprivation
there because, obviously, it was of no effect. It
failed to mitigate any of the damage by revoking their
rescission of the license, and, as I noted in response
to a question, Exmingua has still been unable to
obtain any export permission.

If T can then move over to the Santa
Margarita. So, here, again, the de facto suspension
of that Exploration License violates the FET as do the
measures that have made it impossible for Exmingua to
obtain an Exploitation License for that area. And if
you look at--if we go to Slide 33, please, the
previous one, the license, as I mentioned before, was
subject to a de facto suspension. The Constitutional
Court's case law makes it clear that this newly
imposed requirement of MEM-led consultations that will
work to suspend validly issued licenses applies both

to Exploitation and Exploration Licenses.
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Again, why would anybody spend money and
time and effort conducting exploration if they did not
have any reasonable confidence that they could convert
that into an Exploitation License? And that cannot
happen as a result of the various measures taken by
Guatemala, and the first set of these measures, which
I'll also discuss in the context of Full Protection
and Security, 1s the fact that they, Exmingua, was
unable to complete the social studies for its EIA as a
result of the protests and blockades. And that was
confirmed with the contemporaneous evidence, and, yet,
Guatemala failed to take action to protect the
investment by removing those protests and blockades or
taking any other action by extending the deadline for
the EIA to be filed.

And that, in and of itself, is also a
violation of FET that, in the face of this and in the
face of Exmingua's requests that they postpone
submitting their completed EIA on account of their
inability to conduct the social studies, the MEM
insisted that that was--would not be granted and did

not grant them that extension.
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And that is similar in the case of Copper
Mesa, for example, where the Tribunal found fair and
equitable treatment violation where the State had made
it impossible, both legally and factually, for the
Claimant to complete its EIAs and said it was
disproportionate. It was unreasonable to side with
the protesters in this case instead of trying to help
the Claimant complete its Environmental Impact
Statement in that case.

Instead, they made matters worse by not
granting them any accommodation in that regard. And
in any event, as we've discussed, even if they had
been able to do that, or even if there were no
protester blockades, it wouldn't have mattered
because, even if they had submitted the EIS--with the
EIA--excuse me, with the social studies fully intact,
MEM has now said and Vice Minister Pérez, in his
testimony, confirmed that it will not issue a license
until the MEM conducts the consultations.

And as Mr. Kappes testified at the Hearing,
that means, in his view--which is quite correct--that,

legally, they may have lost Santa Margarita. They
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have no reasonable prospect of obtaining that license.
And that is because, again, of this inordinate delay
in even conducting the consultations with respect to a
preexisting license.

Finally, I will move towards the other
measures that Guatemala has taken that violate FET. I
have already discussed the impoundment for five years
of the Claimants'--excuse me, of Exmingua's
concentrates, which violated constitutional
protections to rights to property, as Professor
Fuentes explained. And beyond that, it was very clear
from the excerpts that I showed and that the Tribunal
is well aware of that I quoted before, in the court
cases back--the concentrate was seized back in 2016.
So, again it took five years after multiple, multiple
postponements for the hearing to finally take place in
2021, in March, where the concentrate was released.
And that is the hearing where the Prosecutor's Office
admits that they are acting unlawfully by holding on
to this concentrate. They are abusing their
authority, and he says, “We can't continue to cook up

actions. We've had years to investigate. There is
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nothing here.”

So, that--and the Court itself says all
necessary investigations have already been conducted.
And that is a quote from the Court's Decision when
they release the concentrate. And, yet, we heard
Mr. Aguilar, the prosecutor, testified in the main
Hearing that the criminal investigation proceedings
against Exmingua and its employees or owners
continues. So, despite that, they are apparently
continuing these criminal investigations for things
that have no merit whatscever. That is an FET
violation.

Similarly, with respect to the whole
construction permit issue, there, Exmingua obtained a
valid construction permit back in 2011. We showed
that. We showed that there are the Minutes of the
Meetings. We showed that we paid for the permit.
There was acknowledgment of the receipt of the permit,
and, yet, what we have now is 10 years later, in 2021,
during this arbitration, Guatemala bringing a criminal
proceeding with relation to this construction permit.

And the bases for this criminal proceedings are
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completely baseless.

They have testimony that they put in that
says, “Well, the signature on the construction permit
was forged.” As we heard at the main Hearing, the
mayor of municipality or the former mayor of the
Municipality who signed the construction permit and
then signed this declaration in 2021 during the
pendency of this arbitration saying, "Oh, yeah, I
didn't sign that," he refused to place these
signatures to send it to the State-authorized
handwriting expert agency for analysis. And that
tells you something.

I mean, on their face, they look very
similar, but his refusal to do that, as Professor
Fuentes says, 1s very concerning because they are not
willing to provide clear evidence as to whether he is
the person who actually signed it. So, he's the
former mayor. He is called into the former
Prosecutor's Office 10 years after granting this
permit and shown a signed declaration saying, "Oh,
yeah, I didn't sign that." But the handwriting

samples are not even taken. He refuses to have them

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2884

analyzed by an expert. That just underlies the
baselessness of this argument that Guatemala has
turned into a centerpiece of their defense.

They are actually arguing, again, as you
know, that on grounds of illegality, our entire Claim
should be dismissed. As a legal proposition, it
doesn't even make sense because this has nothing to do
with any illegality in the making of the investment.
But on the merits, it's not only not an illegality
defense, but it's an FET violation.

And, as you know, in the connection with
this, not only are they bringing criminal proceedings,
they are dragging former Exmingua employees--they are
only former because, of course, we have been shut down
for six years. So, we don't have employees there, or
very few, a skeletal staff--dragging them to give
statements to the Prosecutor's Office in July of 2021,
under threat of arrest. And that, again, is an FET
violation, and they were unable to explain any of
this.

They were unable to explain the sudden

interest in this construction permit the environmental
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inspections that they held in September 2021.

And we see here they have a letter
internally between the MARN's Environmental Management
and Natural Resources Division to the Legal Department
asking for a detailed report on environmental
monitoring, and what has that done? 1It's pursuant to
a meeting that they had about this arbitration. They
are saying, “Please prepare this report.” Then, MARN
issue a report, and they are told to "Identify
noncompliance that persists."”

We went into this in detail at the Hearing
and our Briefs, you can see the noncompliance that
they found: expired Advil or Tylenol in some of the
cabinets for an operation that has been closed down
for six years. They are looking for anything. And
then, they put in a witness. Again, a lot of
disruption before the last Hearing. They insist,
“Let's put in a witness on the post-2021 events,” and
they had Ms. Liquez testify who acknowledges for the
first time on the stand that, despite the fact that
they said, “We are putting forward a Government

Witness, a Government official,” she is not a public
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official. And then, she says, "I can't talk about any
of this. O0Of course, I haven't talked about the
post-June 2021 events in my Witness Statement, and I
can't testify about it because I only learned about
these events when I read your Pleadings. I could not
rule on any internal proceedings of agencies I'm not
related to in any manner, whatsocever."

So, they have come forward with no
explanation, no justification despite making a
horrendous procedural fiasco prehearing putting in new
submissions, new Witness Statements, having someone
testify, all when no one has put forward any
explanation. Again, a clear FET violation, and there
have been other cases that have found that these
abusive inspections, investigations, prosecutions due
do indeed violate fair and equitable treatment.

So, with that, we can either--with your
preference, either take a break, or I can turn the
floor to Mr. Llano who will discuss denial of justice.

PRESIDENT KALICKT: Since this sounds like a
logical break in your presentation, why don't we take

a five-minute comfort break, everybody. And we will
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return then, and hear Mr. Llano next.

MS. MENAKER: Thank you. Could I just ask,
could we have a time check before the break?

PRESIDENT KALICKT: It is fine to have a
time check. I don't know if Ms. Arguello can put it
together. Why don't we take the break, and we will
get you that time.

MS. MENAKER: Sure. Absolutely. Thank you.

(Brief recess.)

PRESIDENT KALICKI: When everyone is ready
to resume, we can do so.

MR. LLANO: Thank you. Good morning and
good afternoon, Members of the Tribunal.

I will discuss Guatemala's denial of justice
to Claimants and their investment. And that denial of
justice includes breaches of Claimants' substantive
and procedural due process rights.

Next slide, please.

My apologies. I do not see the slides on
the screen.

FTI TECHNICIAN: Mr. Llano, is your team

sharing the presentation like they were previously?
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(Comments off microphone.)

MR. LLANO: Good.

Now we will begin with Claimants'
substantive due process violations. And as discussed
in our papers and shown over the course of this
Arbitration, including at the last Hearing,
Guatemala's courts violated Claimants' substantive due
process rights in three key ways: They retroactively
applied new standards on ILO Convention 169; they
failed to consider Exmingua's vested rights, thereby
breaching the principles of legitimate confidence and
reasonable expectations; and they discriminated
against Exmingua by imposing different and more
onerous rules than in other cases related to ILO
Convention consultations.

We will now go over each of these
violations.

First, Guatemala retroactively applied new
criteria on ILO Convention 169 and ignored Exmingua's
reliance on earlier precedents. The relevant
principle here is quite simple and is reflected both

in international and Guatemalan Law. It is the
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principle of nonretroactivity. As explained by
Professor Fuentes, the law cannot have retroactive
effects, nor may it modify wvested rights. Professor
Fuentes provided citations to the relevant Guatemalan
provisions on this basic principle. His conclusion:
The Court modified Exmingua's vested rights through
their retroactive application of a new regulation
unforeseeable to Exmingua. We will see in a moment
how this happened.

Guatemala's Legal Expert, Professor Richter,
suggested that there was no retroactive application in
this case because the ILO Convention was already in
force at the time when Exmingua obtained its
Exploitation License for the Progreso VII Project. He
said: This is not a retroactive law. It came into
force in 1997 and it was applied to Exmingua in the
year 2015. More than 18 years went by since it had
come into force.

But Mr. Richter missed the point. The
gquestion is not whether the ILO Convention was in
force, but rather the manner in which Guatemala

applied and implemented the Convention, including in
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the precedents of the Constitutional Court. And, as
we will see, Guatemala fundamentally changed the rules
of the game in this respect, and did so retroactively,
and Professor Richter admitted as much.

In order to appreciate the magnitude of this
retroactive change in the rules of the game, it is
necessary to review the state of the Law on
Consultations at the time when Exmingua obtained its
Exploitation License in 2011 and then compare that
with the state of the law as redesigned and
refashioned by the Constitutional Court as of 2015.

There are three key aspects in this
comparison: First, ILO Convention 169 did not
prescribe the manner in which consultations were to be
conducted; second, Guatemalan regulations at the time
when the Exmingua license was issued did not fill this
gap and explicitly acknowledged that further
development was required, particularly on the
legislative front; and, third, these precedents and
regulations also specified that in the interim period,
while these legislative gaps were pending,

consultations were to be conducted--and I quote here
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the Constitutional Court in the 2007 Sipacapa
Case--"by any consultative method that allows the
faithful collection of the opinions of the members of
the population.”" Any consultative method that allows
the faithful collection of the opinions.

We will now consider each of these three
aspects.

As noted, the first aspect relates to the
content of the ILO Convention itself. The Convention
did not prescribe the manner in which consultations
were to be conducted. This is, of course, not just a
matter of Guatemalan Law. The text of the Convention
itself lays bare the need for regulation by each State
Party. In particular, these provisions of the
Convention refer, for example, to "appropriate
procedures," "in a manner appropriate to the
circumstances," "establishing the means through which
the Peoples concerned may freely participate," and
they set forth that the Measures to be taken "shall be
determined in a flexible manner having regard to the
conditions characteristic of each country."

The Convention, therefore, defers to each
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State on the appropriate manner to apply and implement
its provisions, including consultation procedures.

You will recall that Professor Richter in his Reports
and testimony suggested that the ILO Convention is
fully self-executing. You can read it for yourselves.
It clearly is not.

And the Constitutional Court, in precedents
that were contemporaneous with Exmingua's application
for its Exploitation License, reflected this evident
fact. As stated by the Court in the Sipacapa and Rio
Hondo II cases from 2007 and 2008 respectively: "The
right of the Peoples concerned to be consulted is
unquestionable. However, this Court appreciates that
these articles in the ILO Convention lack precision as
to the proper procedure that representative
institutions must carry out to effect that right."

Professor Richter on cross-examination was
shown these passages from Constitutional Court
precedents. He proceeded to admit that the Court
changed its position years later. He said, "Yes,
clearly I disagree with the Court's opinion," back

then. He then added that: "The Constitutional Court
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itself has changed its case law based on that specific
aspect."

He had never said this in his Reports or in
his direct testimony. He even admitted that he had
not even considered these passages.

So, therefore, on the first prong of the
analysis, which is Guatemala's understanding as to
whether the ILO Convention was self-executing, we have
a change, a fundamental change. And Professor Richter
acknowledged the change. He said he disagreed with
the earlier court rulings, but, of course, that is
irrelevant. The real issue is the retroactive
application of new standards to Exmingua's
already-existing and vested rights.

Second, Guatemalan regulations did not fill
the gap and necessitated legislative support. As
stated by the Constitutional Court in 2007: "The
consultative procedures set out in ILO Convention 169
must have the appropriate legal frameworks." Indeed,
the Court urged the Congress to step in and legislate
on--and I quote--"how such advisory procedures should
be developed, who should be the convening body and the
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body that develops the consultation, who will be able
to participate, the time when it should be carried
out, and the effects of the results obtained."

Now, note that the court here did not itself
step in and judicially construct the rules that
properly fell to the legislative body. The Court did
not legislate. Instead, the Court recognized the gap
and the need to fill it. By definition, Exmingua
could not have been deemed to know or fully anticipate
how that gap would be filled in the future. It could
be expected only to act in accordance with the rules
and regulations as they existed at the time, which, of
course, Exmingua did.

On this point, too, Professor Richter
reverted to his default disagreement with earlier
Constitutional Court rulings. He was
asked: "Professor, the reason why the Court issued
this appeal to the Congress was to give effect to the
right to consultation through the legislation;
correct?"

And he replied: "That is the interpretation

rendered by the Court and the Judgment, but obviously
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I take issue with that interpretation."”

Now, once again, the point is not whether
Professor Richter agrees or disagrees with the earlier
rulings. That may be an interesting academic point,
but the undeniable reality is that the earlier rulings
were what they were, and that was the state of the law
at the time Exmingua applied for and obtained its
Exploitation License. And that is the only relevant
parameter to assess whether a subsequent and
retroactive application of the law is unfair to
Claimants and constitutes a denial of justice.

The third aspect in our comparison relates
to the manner in which Guatemalan Law regulated
consultations in the interim period pending
legislative development, including at the time when
Exmingua applied for and obtained its Exploitation
License. And on this, the contemporaneous authorities
are also clear: In 2007, Guatemala reported to the
ILO Committee of Experts on the Application of
Conventions, or CEACR, that "until the bill on the
participation and consultation of Indigenous Peoples

is adopted, the transitional constitutional machinery
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will apply."

And Guatemala specifically referenced the
Urban Development Councils Act, or the COCODE Law.

And the COCODE Law provided for just such an interim
consultation mechanism.

Pursuant to Article 26 of the COCODE law,
while the law regulating consultation of Indigenous
Peoples is being issued, consultations may be
conducted through the representatives on the
development councils.

To be sure, this was an interim law, but it
was the law. There is no dispute about that, and it
was the law in force at the time when Exmingua applied
for and obtained its Exploitation License. The COCODE
Law even remains on the books today.

For his part, Professor Richter stubbornly
refused even to accept that the CEACR Report reflected
Guatemala's statements to the CEACR, as you can see on
the slide, and repeated statements by Professor
Richter. And this, of course, 1s not a credible or
neutral stance. It is, indeed, on the fringes of what

we have heard Legal Experts say over the years.
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ARBITRATOR DOUGLAS: Can I just interrupt
you just for a moment?

I don't think it's your position that the
Claimants are entitled to complete stabilization in
the sense that there can't be subsequent changes to
the law that may have an impact upon the investors'
rights. $So, is it your position that, if there's a
retroactive application of law that extinguishes a
right, and that would be a violation of international
law, would it be the same if there's a new regulation
that imposes an additional condition upon the
exercising of an existing law?

I anticipate that you'll say that, well,
this amounts to extinguishing the right, but is there
a distinction between those two situations?

MR. LLANO: The fundamental distinction or
the fundamental line, the red line that splits what is
right and what is wrong under international law for
purposes of retroactivity, is the going-forward rule.

So, I live in México, as you may know. We
are seeing a number of changes in regulations in the

energy sector, for example, imposing additional
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requirements for contracts or additional auditing
powers by the Government, and so on and so forth, and
these regulations may or may not be applied going
forward to concessionaires or license holders, but
they don't extinguish an existing license, an existing
contract, an existing property right, that was
properly granted under a previously existing
regulation or law.

ARBITRATOR DOUGLAS: So, I think your point,
then, is that what's central to your case is that the
conclusion that the new interpretation of the ILO
Convention has the effect of extinguishing your
license to exploitation.

MR. LLANO: Absolutely. Absolutely. Now,
if Exmingua were to seek a new license for a new
property somewhere else in Guatemala today under new
regulations, rules, precedents, et cetera, those new
rules and standards would, of course, apply.

Now, the issue is, of course, going back and
finding that something was wrong at a time when, of
course, the precedents and the rules said, "Everything
you're doing is right."
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ARBITRATOR DOUGLAS: Yeah. But just to be
clear, you're asking us to make a finding that the
Exploitation License is being effectively
extinguished?

MR. LLANO: It is for sure being prejudiced.
And--

ARBITRATOR DOUGLAS: Prejudice is different.
I'm asking whether you say it's extinguished.

I mean, 1f you add something more onerous on
its use, then, you know, sure, that's prejudice, but
any new regulation that impacts upon existing projects
may impose an additional burden. But what I'm asking
is whether it's crucial to your case that we conclude
that it's been extinguished. I think--

MR. LLANO: It is. It is.

ARBITRATOR DOUGLAS: Right.

MR. LLANO: Yes. For sure. And just to
your earlier point about stabilization: I think that
opens a different door, which is not the point that
Claimants were making that laws cannot change or rules
cannot change. Again, the driver here is

retroactivity, not an argument as to absolute
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stabilization of laws and precedents forever and ever.

ARBITRATOR DOUGLAS: Yeah, but I think you
accept that this retroactivity is in relation to the
extinguishing rights.

MR. LLANO: Correct.

ARBITRATOR DOUGLAS: If T bought land
20 years ago, there may be far more onerous
regulations imposed tomorrow as to what I can do with
it.

MR. LLANO: That's right.

ARBITRATOR DOUGLAS: But that's part and
parcel of being a land owner in a regulatory
environment which changes. But if a new regulation
comes into play which deprives me of title of that
land, well, of course, it's an entirely different
thing.

MR. LLANO: Correct.

ARBITRATOR DOUGLAS: Okay.

MR. LLANO: Thank you.

Next slide, please.

Now, Professor Richter's willing suspension

of disbelief is particularly unacceptable because
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Guatemala laid out a similar position, not just before
the CEACR, but also in multiple cases before the
Inter-American Commission on Human Rights. In one of
these cases, which happened to be about the Fénix
Project, which we covered yesterday with Mr. Pérez,
Guatemala stated that the invitation for comments in
the context of issuance of a Mining License
"constitutes a mechanism for providing prior
information so anyone can oppose it should they feel
it necessary."

And Guatemala concluded that the investor
complied with the requirements to grant the license.
That was Guatemala's position in a filing with an
esteemed international body, but now Guatemala faults
Claimants in this case for having taken the same view
at the time and in this Arbitration.

And by way of supposed justification,
Professor Richter volunteered that Guatemala's
positions before international bodies changed
depending upon its convenience and interests. He said
in his Second Report that "the passing of different

governments normally generates changes in the official
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positions, usually based on the convenience of the
governments in power."

And on cross-examination, he stated that
"the administrations change their opinions depending
on the interests that they are defending, and
interests sometimes are not aligned from one year to
the other or one month to the other or one week to the
other, and this is the reason why administrations do
have different positions or expressions or official
statements."

Now, Members of the Tribunal, you have
before you today on the other side of this wvirtual
aisle representatives of a Guatemalan administration,
and you must hold the State accountable. Their
defense cannot be, and no international Tribunal can
accept the line of: "We will say whatever suits us in
the moment." Consistency is key in International
Investment Arbitration. Inconsistency is synonymous
with unfairness and denial of justice, and that is
what happened in this case.

And it happened because the law changed and

it changed with retroactive application, and it
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deprived the Claimants of their rights. It has
extinguished those rights, indeed.

Professor Richter acknowledged that, as of
2015, the Constitutional Court drastically changed its
views on the ILO Convention consultations. And we
have seen three key aspects of this fundamental
change: Change in the interpretation of the ILO
Convention, change in the understanding as to the need
for legislative development, and, perhaps most
importantly, change in the applicable rules for the
consultations themselves.

And make no mistake, Members of the
Tribunal, the Court made these changes with
retroactive application. Exmingua had obtained its
license under one set of rules and precedents, dense
among other authorities, and when the courts, years
later, halted Exmingua's operations for what now
amounts to six years and counting, they applied new
court-made rules and standards in a way that
prejudiced and took away Claimants' rights.

These were not going-forward rules.

Instead, the Courts impinged on an existing right, an
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existing license, and effectively said, you know, what
happened almost a decade ago was wrong, even though
you had no reason to know it was wrong, and now you
must suffer the consequences for an unknown and
unknowable fault. This is denial of justice by
definition.

And, by the way, the Court did not even
fashion clear rules. Instead, it issued a hodgepodge
of ambiguous guidelines filled with room for further
challenge and litigation. There still is no statute
in Guatemala regulating consultations. And we talked
with Mr. Pérez at length yesterday about examples of
collateral challenges and actions, and he conceded on
redirect that he had no doubt that someone might want
to challenge the Exmingua consultations when finished.
This is the court's fault, not the petitioner's. 1It's
the court's fault by having created ambiguous new
rules, applying them retroactively, and then leaving
broad opportunities for further litigation in its
pseudo-litigation, legislation by fiat.

The next violation of substantive due
process by Guatemala relates to the fact that its
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courts failed to consider Claimants' rights, including
legitimate confidence or reasonable expectations. As
stated by Professor Fuentes at the Hearing, the
Constitutional Court failed to observe the principle
of legitimate confidence or reasonable expectation by
ignoring the burdensome impact caused to Exmingua, who
was a good-faith third party in the amparo process.
It infringed the principle of proportionality, since
it limited Exmingua's vested rights in an excessive or
exaggerated manner without objective and reasonable
justification. It failed to weigh in that the
obligation to conduct consultation was attributable to
the State and not to Exmingua, and the latter, as a
good-faith third party, would bear the burdensome
impact of the suspension of activities.

And, of course, it was not just Professor
Fuentes declaring that Guatemalan Law mandates respect
for legitimately acquired interests. Constitutional
Court precedence contemporaneous with the application
for and issuance of Exmingua's Exploitation License
recognized that consultations cannot affect

legitimately acquired interests.
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For example, the Court in Rio Hondo II in
2008 stated that the effects of such a consultation
cannot be of a regulatory nature or affect interests
legitimately acquired by third parties and
specifically cited as examples licenses for the
production, distribution, and marketing of electricity
and the exploitation of natural resources, our case.

And that is exactly what the Guatemalan
courts did to Exmingua years after it had obtained its
license lawfully. And the courts chose to impose on
Exmingua's rights without even considering Exmingua's
constitutional rights or balancing them against the
extraordinary measures that they took. This was an
action, a judicial action, specifically about Exmingua
and Exmingua's Project, and the court failed to
consider Exmingua's rights in any way.

There was no finding here that Exmingua did
something wrong. There wasn't a finding that the
earlier precedents and authorities were wrong or null
and void, or even overruled. The court basically just
said that it was dissatisfied with the state of

legislation on this matter, so it proceeded to
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legislate and then to apply its new rules backwards.
That is the very definition of improper retroactivity.

Professor Richter admitted that the
Constitutional Court had not even mentioned Exmingua's
constitutionally enshrined right to freedom of
industry and commerce in its analysis. He also
confirmed that the Court had impaired Exmingua's
rights.

To be clear, this is not a case where a
court erred by misapplying the law or perhaps ignoring
a key precedent. Those, too, would be gross
deficiencies in a court ruling, but what we have here
is far worse, because the Constitutional Court, the
Constitutional Court, failed even to rule on the
constitutional provisions properly raised by Exmingua.

Next slide.

Now, one of the Justices in the Exmingua
Case noted this failing in her dissenting opinion.

She wrote that: "In deciding to suspend the mining
exploitation activities throughout the term of the
consultation process, the Court affected the rights to

property, freedom of industry, and freedom to commerce
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of Progreso VII Derivada." Thus, the Constitutional
Court did not analyze or even consider Exmingua's
rights, and this is also a denial of Jjustice by
definition.

A third violation of Claimants' substantive
due process rights arose from the fact that Guatemala
discriminated against Exmingua by imposing more
onerous rules for consultations. In other cases
related to consultations, the Courts, including the
Constitutional Court, did not suspend the relevant
license. However, they did so in the case of
Exmingua. Professor Richter suggested all sorts of
ex post justifications for these distinctions which
the Court itself did not articulate. Instead, the
Court was just legislating as it went along in these
series of cases.

Another form of discrimination arose from
the fact that Guatemala's Constitutional Court imposed
more onerous rules in relation to Exmingua in order to
eventually obtain the lifting the license suspension.

Thus, in the Minera San Rafael Case, the

Court ruled that: "The mining entity shall resume its
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activities immediately after the completion of the
consultation process.”" Immediately. By contrast, in
the Exmingua case, the Court ruled that "upon
completion of the consultation process, and provided
the development of the Project is found not to
threaten the existence of the Indigenous Peoples
living within its area of influence, then the mining
company shall be allowed to resume its activities."

There is no principled basis for this
distinction between the San Rafael and Exmingua Cases.
It is just plain arbitrariness.

But what is more, this is a very good
example of one of those vague standards concocted by
the Court which opened the door for all sorts of
litigation.

Mr. Pérez said yesterday that no further
judicial intervention will be required when the MEM
purports to finish the Exmingua-related consultations.
But Jjust look at the standard on the page and ask
yourselves, Members of the Tribunal, if you think that
there, for sure, will be no litigation brought on by

the Court itself as to whether the Exmingua Project
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does not threaten the existence of the Indigenous
Peoples, whatever that means.

Next slide.

So, now we move to the second set of actions
that constitute a denial of justice by Guatemala, and
these relate to procedural due process violations.

As you can see on the slide, there are four
key actions in this respect. Guatemala's courts
rewrote the rule on the Prescription Period for amparo
actions involving ILO consultations. They rewrote the
rules on standing to sue and be used. They rewrote
the rule on exhaustion of remedies for purposes of
bringing an amparo action related to ILO convention
consultations, and they excessively delayed the
issuance of a Final Decision in Exmingua's case.

First, Guatemala rewrote the rule on the
prescription period for amparo actions, but then only
for actions involving ILO Convention consultations.
Professor Richter confirmed that the new rule is that
amparo actions that relate to State omissions, as
opposed to State action, can be brought for as long as

the omission is not cured.
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Let that sink in. It means that a plaintiff
can be fully aware of the supposed omission--in this
case, the alleged lack of ILO Convention
consultations--and still the 30-day deadline to bring
an amparo under the Amparo Law doesn't begin to run.

It never begins to run. This kind of
extreme refashioning of the rules is a reflection of
the way in which the Constitutional Court bent over
backwards to help CALAS, an institution that doesn't
even represent Indigenous Peoples, to pursue its
anti-mining actions.

The effects of this change are far-reaching.
It means, first of all, that the Court has eliminated
all legal certainty for preexisting license holders
forever. Mr. Richter even accepted as clear the
proposition that an amparo can be brought in a
hundred years if consultations supposedly remain
pending, whatever knowledge there may exist now about
that supposed omission. Just think about the actions
we discussed with Mr. Pérez yesterday and the dozens
of communities that remain dissatisfied, for example,
with the CGN consultations. They can continue to
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litigate and challenge for the next hundred years, per
the Court's standard.

In effect, the Court standard would
eliminate the statutory Prescription Period
altogether. The Court said State omissions are
different from State actions because they present a
continuing harm. But this is conceptually just wrong.
State actions in violation of the law also create a
continuing harm. Just ask Exmingua and Claimants.

And to make the ad hoc nature of these
changes absolutely clear, the Court has articulated
the new standard on prescription only for ILO
Convention consultations.

In addition, in order to find standing for
CALAS, the Constitutional Court came up with a new
doctrine allowing for NGOs to bring actions even where
they do not represent the supposedly affected
individuals or groups. Now, Professor Richter in his
direct presentation at the last Hearing cited to
alleged examples of prior actions brought by
organizations or groups that were upheld by the

Constitutional Court. But these precedents are beside
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the point because, in each case, the organization or
group at issue included or represented the people that
were allegedly affected: Unions, educational
entities, people with disabilities, and, of course,
Indigenous Peoples. That is not the case here.

CALAS appears not even to have been in
contact with Indigenous People related to the Exmingua
project. CALAS was so far removed from the relevant
Indigenous People that the court had to articulate a
standard whereby anybody, anybody, could bring a claim
on their behalf, and then only for ILO Convention
consultations. This kind of unprincipled ruling
tailor-made to benefit specific plaintiffs is also a
denial of justice for Exmingua and for Claimants.

But don't take my word for it. Even
Mr. Pérez recognized in his Witness Statement that
CALAS was not a representative institution for
consultation purposes. In his Second Witness
Statement, he noted that CALAS had applied to the MEM
to participate in the CGN consultation process. And
then he wrote: "It is clear that the Party was

granted standing to file the amparo, but not to be the
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Party to whom the consultation right is restored,
since the petitioner of the amparo is not an
institution representing the Maya Q'eqgchi' Indigenous
People."

What a way to throw the Court under the bus.
This is just another way of saying that, whatever
contortions the Court applied to find for CALAS, CALAS
bore no representation of the relevant Indigenous
People. And Mr. Pérez confirmed yesterday, as you can
see in the bottom part of the slide, that the MEM did
not include various indigenous groups in the CGN
consultations merely because they did not formally
represent the Q'eqchi' population. Think about that.

Now, these are actual Indigenous People
denied by MEM on a strict reading of what it takes to
be a representative group for purposes of ILO
Convention consultations. Meanwhile, the Court would
allow any random NGO, without contact with Indigenous
People, to act on their behalf and halt entire
projects.

But there is more. The Constitutional Court

also rewrote the rule on exhaustion of remedies,
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ignoring the opportunity for challenges during the
licensing process. According to the Court, there was
supposedly no opportunity for the plaintiffs to
challenge the issuance of the Mining License and
therefore no meaningful way to exhaust remedies. This
is plainly wrong. As you can see in the references on
the slide to the Mining Law and the Environmental
Regulations, both of which provide opportunities for
observations, or even objections. But the Court
couldn't very well apply these plain-language statutes
because, of course, CALAS an interloper that wanted to
challenge licenses years after the fact. So, the
Court merely cites that--the statutes, denial of
justice, again.

Finally, the Constitutional Court overly
delayed its Final Decision in the Exmingua Case. The
table on this slide takes four comparable cases on
consultations: CGN, San Rafael, Oxec, and Exmingua.
It compares for each case the time of issuance of the
lower court decision by the Supreme Court of Justice
and the time of issuance of the final Constitutional

Court ruling on the merits. You can see that the
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Exmingua Case stands out for its excessive duration
and delay. The ruling took between three and as much
as 12 times longer than other cases to be issued.
There is no meaningful justification for this delay,
and justice delayed is justice denied.

Now, the timeline does not end on the
right-hand side of this slide. It continued with
further spurious requests for clarification by MARN,
another year of delay by the Court, and then months of
additional delay in issuing the so-called "execution
letter" to the MEM. Of course, Guatemala has no
pressure to rule or to remedy these matters. After
all, it is only Exmingua and Claimants that are
bearing the extreme burden of this lengthy delay and
this taking.

The Tribunal by now must see the collective
injustice of all of these actions by the Guatemalan
Courts and by the Guatemalan State. These are treaty
breaches, and specifically denial of justice.

Thank you very much.

ARBITRATOR DOUGLAS: Can I ask just a couple

of questions before you move on?

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2917

The first one relates to, I guess, the point
of no return. When does the deprivation become
permanent? And despite the hesitation that I had
about the test you are enunciating, it's that, to take
an example, in English procedure, one can get a
freezing order ex parte, and that freezing order
obviously has quite draconian consequences for the
person on the other end, and it can be applied without
even having heard that person before it's granted, and
it may take years for that freezing order to be
lifted. Typically it can take a very long time,
because it may be in place until there's a full trial
on the merits, and then it will only be lifted if the
Claimant loses.

Now, in your Post-Hearing Brief, you make
the point that because there's a three-year Limitation
Period, that suggests that, if there's been a freezing
or suspension of something for three years, then that
would mean that it must be sufficient to constitute an
expropriation or permanent deprivation of some sort.
And the concern I have is that that might mean that

fairly routine situations before domestic courts all

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2918

over the world would constitute an expropriation at
the international level. So, what test do you propose
to distinguish those types of cases and our present
case?

And the other gquestion I have--and it may
not be for you, and I apologize if it's not one that
you want to answer, but I just wanted to know what the
legal relationship is between the construction permit
and the license for exploitation. I mean, logically,
I guess you need to construct in order to exploit, in
some sense, but is there a legal relationship between
them at all?

MR. LLANO: Okay. Three-part question,

Mr. Douglas. I like it.

So, part one, on the freezing order: I
think there is a key factual distinction to be drawn
between a--I'm talking in a hypothetical
scenario--between just a pure freeze order of funds,
for example, that does not halt an entire project.
So, that would be, obviously, an essential factual
distinction in that scenario. I don't know if you

were drawing that distinction, but in the normal
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sense, a freezing order where, for example, you are
unable to issue a check, that's different from
stopping operations entirely. And, of course--

ARBITRATOR DOUGLAS: Just to be clear,
though, an English court will order that you cannot
have anything--any relationship with your assets,
basically, at all for the entire period. So, it's
very draconian. It's not just, you know, we're look
locking the funds on the account.

MR. LLANO: Right.

ARBITRATOR DOUGLAS: And I suspect it's the
same in many jurisdictions, that it really shuts down
your ability to deal with your assets to a large
extent.

MR. LLANO: Right. So, that was the first
distinction, so--in terms of funds versus stopping the
Project. But the second part of the--the important
distinction, Mr. Douglas, is that you appear to be
referring to a situation where there is at least an
alleged wrongdoing or an alleged claim against the
party against whom the freezing order is issued,

whether that's a criminal proceeding or some kind of
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annulment proceeding or just plain wrongdoing or
breach of contract, whatever it may be.

Here, there is nothing of the sort, because
there was no finding against Exmingua in C-145, which
is the Exmingua decision. ©No finding. So, Exmingua
is, in effect, a collateral victim where, if your
freezing order example were applicable, there should
have been at least some kind of predicate for burning
Exmingua with that prejudice, or that taking in this
case. So, I think that's an important distinction to
make.

ARBITRATOR DOUGLAS: So, just to be clear:
So, it's--the distinction is an allegation of some
sort of wrongdoing?

MR. LLANO: Umm-hmm. Yep, which, of course,
there wasn't here.

ARBITRATOR DOUGLAS: Okay.

MR. LLANO: That's part one.

Part two, on the test. So, yes, we
mentioned the statute of limitations under the Treaty,
and I think that's at least a very good suggestion, if

not an actual rule, in the Treaty as to what
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constitutes a bright line for purposes of prejudice.

If--we're now at Year 6. Had we waited this
long to bring this claim, it would have been out of
time, and Guatemala would have had no hesitation in
bringing that argument.

ARBITRATOR DOUGLAS: At that point,
presumably, the Tribunal will have to say, well--I
mean, one scenario might be, well, we're not convinced
there's been a permanent deprivation, so the time
hasn't begun to run yet. So, you might--you might be
still within time because the critical moment hasn't
arisen yet. That might be another possibility.

MR. LLANO: I will not shadowbox against a
jurisdictional objection that doesn't exist--

ARBITRATOR DOUGLAS: No, no, for sure.

MR. LLANO: --in this case. But what I will
say 1s that the deprivation, for sure, exists, even
now.

ARBITRATOR DOUGLAS: Okay.

MR. LLANO: Even now. But beyond that,
Professor, I would add that we have cited to a number

of cases in our papers regarding what constitutes a
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temporary deprivation versus a permanent one, and I
can tell you that there are a number of cases that we
have indicated where far shorter periods were deemed
to be sufficient or, rather, were deemed to be beyond
just a temporary deprivation. Wena Hotels is one.
That was a one-year deprivation. We also cited--

ARBITRATOR DOUGLAS: We've got to be really
careful there because Wena Hotels--the hotel in
question was taken over by the military and handed
over to someone else. It's a little bit different. I
mean, no one has taken over your projects.

MR. LLANO: I understand that. I'm merely
speaking to the issue of, how long is long enough for
purposes-—-

ARBITRATOR DOUGLAS: But its
context--context, 1t matters, doesn't it? Because,
again, if the military has taken over your hotel and
passed it on to someone else, you know, you would make
an inference that, well, they are unlikely to unwind
that, whereas in this situation, we have a court order
suspending. We have certain things happening on the

ground, and you are asking us to draw an inference
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that, well, it's not going to amount to anything.
It's never going to get started again, essentially.

MR. LLANO: Exactly. But on the unwinding
point, Wena, in Wena, the property was actually given
back. So, yeah, I think it does matter in terms of,
you know, has the full damage been consummated? It
was, even though the property was returned.

I would also cite, Professor, to the
Argentina cases, in particular CMS, Bahgat v. Egypt,
Olin v. Libya. All of these were shorter periods of
time where deprivation--where more than a temporary
deprivation was determined. So, that's--you know, in
terms of your question about, you know, other
precedents on the test, I would refer you to those
cases.

And, finally, on the construction versus
Exploitation License distinction: So, a construction
license, as the term indicates, refers to construction
of facilities, not to the actual extraction of ore
from the ground, and the distribution or exportation
of those resources. So, I think much of the

discussion on the Construction License was somewhat of
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a red herring in a way in terms of what is really
being done to Exmingua here. Whether or not Exmingua
retained its Construction License, it would not have
affected--as Professor Fuentes testified at the last
Hearing, it wouldn't have affected the ability of
Exmingua to extract and/or sell it.

ARBITRATOR DOUGLAS: So, if you had no
Construction License for the facilities that allowed
you to exploit it, that wouldn't affect the legality
of your Exploitation License--

MR. LLANO: Correct. Different things.

ARBITRATOR DOUGLAS: --or your eventual
ability to exploit.

MR. LLANO: Yes. And I would bring--I
think, as an analogous comparison here, in his Witness
Statement--I believe in Paragraph 24 of his Second
Witness Statement--Mr. Pérez testifies that there was
a distinction between a suspension of extraction of
ore and sale and export of ore. And he said the MEM
has no jurisdiction over the last latter. We only
have jurisdiction over the former.

And so, I think Guatemala--Guatemalan Law,
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at least on a plain reading of the statutes, is very
clear on how far one permit goes and the next one
begins. And so, you have a right to extract. You
have a right to sell an export--that's a different
thing--and then, of course, you have construction
activities. That's a different thing. So, I think,
you know, in terms of what is the real fundamental
effect here of the construction permit, it is minimal,
in terms of what the activities taking place at the
site were and what the real damage suffered by
Claimants is.

ARBITRATOR DOUGLAS: Thank you very much.

MR. LLANO: Thank you.

And with that, Members of the Tribunal,
thank you very much for your attention. I will now
turn over the floor back to my colleague, Ms. Menaker.

Thank you.

MS. MENAKER: Thank you, Members of the
Tribunal.

So, I'm going to turn to the Full Protection
and Security Claim. And, to begin, with respect to
Respondent's timeliness Jjurisdictional argument, the
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Hearing testimony confirmed the lack of merit to that
argument. Respondent's own Witness confirmed,
acknowledged, what we have been saying all along,
which is that the protests and blockades that began in
2016 were a direct result of the November 2015 Amparo
Provisional rendered by the Supreme Court. These were
different in time, in scope, in effect, in nature, and
with what initiated them than the earlier protests and
blockades, which were many years earlier and which, of
course, had been cleared. And in the interim period,
Exmingua had been operating, but this was
Mr. Sandoval, who said specifically, yes, these were
not a continuation of the old protests. What they did
was there was a court order--he's referring to the
November 2015 court order--and so, what we tried to do
there was we tried to prevent them from working after
that court order because we wanted them to stop
working.

With regard to the merits of the Full
Protection and Security Claim, the crux of the matter
is that Guatemala failed to take any action to live up

to i1its Treaty obligation to protect Claimants'
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investment in Exmingua because they failed to take
action to clear the protests and the blockade and to
enable Claimants to both have access to the Project
site and access more generally in order to conduct the
social studies for their EIA. And, as you can see
here, the 2014 protests, we know that they were
cleared. The police came in, cleared them, and then
Exmingua was able to begin construction or complete
construction and start operations shortly thereafter.
And then it operated for just about a year and a half
before they were shut down.

But, despite the fact that the later
protests beginning in 2016, despite the fact that they
were stronger and that the entire area was blockaded
and they impeded access, the police refused to take
action to protect the security of the investment.

And, in fact, Guatemala ignored Claimants' requests to
clear that access, and the Courts did as well.

Exmingua did not just say this in letters
and complaints and orally and by telephone calls.

They filed an amparo application asking the courts to

direct the police to take action, as they are required
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to do under their own law, in order to protect
Claimants' property, and that was denied.

Now, the Court dismissed the amparo request
on the ground that it didn't matter because the
operations were suspended pursuant to the license, so,
you know, what effect does this have? But it did have
an effect, and they failed to protect Claimants'
property and Claimants' rights to access that
property. And, as we've heard, there were
things--there was the laboratory on site. There was
no reason why Claimants should not have had access,
Exmingua should not have had access, to that
laboratory. They were prevented from doing that.

They could not take out--as you've just heard, the
exportation of materials does not fall under that same
license, and yet they were unable to take concentrate
out of the site. They had to hire helicopters to take
that out.

Now, Respondent says, well, you know, I
don't believe that this had a big effect on you. You
were—--you could have conducted the social studies.

You put in a certificate from a Notary who talked
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about the blockades and the protests, but clearly that
Notary was able to access the community.

But, of course, that Notary was in a car.

We never said people could not drive through any of
these villages or towns in a car. The problem is,
just like the Witnesses testified, what they would do
is, if people showed up to work or to access the site,
then the protests would gather. They would become
violent. They would become bigger. And the same
thing would have happened had Exmingua sent its
consultants out into the community.

It's much different if someone is just in a
car driving through. They can get through. What
happens, though, if you are there on behalf of
Exmingua trying to engage the communities in the face
of these protests on blockades is something quite,
quite different. And indeed, you heard yesterday from
Mr. Pérez with respect to the CGN consultations that
the MEM moved those MEM-led consultations for the
Fénix Mine so that they took place outside of the
El Estor Municipality because there were "reasonable

doubts" about the safety of the Indigenous People,
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that those Indigenous People raised reasonable doubts
based on the protests that were happening at the site.

But, clearly, Exmingua would not have been
permitted to hold these social studies, hold meetings
for that off in Guatemala City or off-site. They
never would have accepted that. You heard all the
post-hoc criticisms that they are raising against the
social studies that were conducted for the initial
approved EIA, which are completely legally irrelevant
and also factually unfounded, but they are discussing
the fact that you need to have, you know, large
percentages of the local population attend these
social studies. You need to be there. You need to be
in the communities. You can't--Exmingua never would
have been permitted to just put these off into
Guatemala City, although the MEM has no trouble moving
its own consultations. But it just shows that these
protests and blockades can impede access to the types
of social studies, consultations, that the MEM has
required that both Exmingua do and that it itself is
obligated to do.

We also saw that these protests turned quite
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violent and that the violence was on the side of the
protestors. We put in substantial, exhaustive
evidence, both documentary evidence, but testimony
that the Tribunal heard at the main Hearing. And as
you heard also, Respondent's Witnesses just were
evasive, refused to acknowledge what the evidence
clearly showed, which was that there were police
officers and Exmingua workers who were gravely
injured, and those injuries came at the hands of the
violent protestors, and they just refused to
acknowledge this fundamental fact.

And, as a result of all of that, what was
the upshot is that Exmingua was not able to have its
environmental consultants complete the social studies
for the Santa Margarita EIA. Again, Respondent has
simply replied by stating, well, it was only the site,
the Project site where there were protestors on
blockades, and you haven't shown that the entire area
was blockaded. But, again, the protestors and
blockades, they would move with the activity.

And as I just mentioned yesterday, Vice

Minister Pérez acknowledged the same thing with
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respect to CGN, which is why they moved those
consultations outside of the communities. And here
you can see in a contemporaneous Prensa Libre article,
the protestors, they did, in fact, protest in front of
the MEM's office when the MEM had not issued the
Suspension Order initially, and they said they are
willing to block the entire capitol, if necessary.

So, with that, I will now, turn to the
National and Most-Favored-Nation Treatment Claims.
And there are a variety of ways in which Claimants and
Exmingua have been treated less favorably than others
in like circumstances. And to summarize those, first,
you've heard from Mr. Llano, and you've heard us talk
about it repeatedly with respect to the treatment by
the Courts and particularly by the Constitutional
Court and the unjustifiably long amount of time that
it took that Court to rule on Exmingua's court case,
over four years; whereas, in other court
cases--challenges that were filed after Exmingua's
that raised the same exact legal issue, all of those,
not only were filed after, they were resolved much

before Exmingua's.
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And then on top of this, of course, you have
all the later court proceedings in Exmingua's cases
much but just on the face of it. And that's the slide
that Mr. Llano just recently showed. So, there you
have less favorable treatment.

The effect on the operations themselves, as
we have been stating time and again, it has been
six years and running where we have been completely
shut down unable to undertake any activity. Oxec, as
we have shown, the Courts there--they held that there
was the same alleged infirmity in so far as the MEM
had not conducted consultations prior to granting that
license. And, yet, they permitted Oxec to continue
operating pending the MEM's commencement and
completion of those consultations.

With Minera San Rafael, they were
temporarily permitted to operate pending the
completion of State-led consultations. No such
accommodations, whatsoever, made for Exmingua.

And then we found out with respect to CGN,
the Fénix Mine, what you can see, if you look at this

April 20, 2022, Decision that was just placed into the

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2934

record yesterday--and, again, without speculating too
much, we know that when Guatemala alleged, just about
a week ago, that the merits of that case had been
dismissed with their supplementary exhibits, they
exhibited a one-page order that did not indicate that
the case had been dismissed on merits.

At that point, as we noted in our response,
they obviously had access to this nonpublic file, and
if there was a decision dismissing the case on the
merits, why would they have not asked for leave to put
in that Decision rather than this one-page order that
doesn't say what they say it says?

Well, we can only surmise it's because they
were hoping that we would not argue too much that that
one-page order did not say what it doesn't say and
accept it, and that they did not want you to see this
April 20, 2022, Order but for the fact that it
dismissed the case because, when you look at that, the
crux of one of the complaints brought by the amparo
petitioners was that the MEM was not enforcing the
Court order because it had not shut down operations

from the Fénix Mine because they were continuing to
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process materials, and they were continuing to export
materials.

And MEM's response, with which the Court
agreed in dismissing that amparo petition, was that
the MEM has no authority to suspend processing or
exportation, and that they only had authority to
suspend the operations of the Mine, which is what they
did. So, in other words, CGN was permitted to
continue to process materials. Exmingua was not.

When you look at the Suspension Order, it
suspends the entire license which covers the
processing, it covers the exploitation, which that
means that any minerals that had been mined that were
being stockpiled ready for processing have just been
sitting there. They are not able to process that
material. CGN was able to; yet another instance of
discriminatory treatment.

With respect to the conditions for the
license to regain effectiveness in all the other cases
the only condition imposed by the Court was that the
MEM complete MEM-led consultations. In our court

cases we have shown, they added additional conditions
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including a separate finding that needs to be made
that the operations will not threaten the existence of
the indigenous populations near the Project. Highly
subjective, as Professor Fuentes noted, and bound to
lead to multiple and less litigation, if and when the
MEM ever completes consultations--and we do not
believe they have any intention to do.

We believe that the case has shown that
every time there is a development in this case,
Guatemala takes a step and then comes to the Tribunal
and says "You see? Things are moving along."

We saw it right before we filed our Memorial
when we said the Constitutional Court has no intention
of ruling, and a few days before the original filing
date, all of the sudden, the Constitutional Court's
Decision came down. We had a chart in our Opening
Arguments where we showed how all of these different
developments are triggered by an action in the
arbitration. So, we have no doubt that this June
letter was sent after the Hearing, after the
Post-Hearing Briefs so that Guatemala could come back

and say, "Well, Tribunal, look. This is just
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temporary. We are just moving along." They are not
moving along, and one can see here extra conditions
placed, completely subjective. The MEM is going to
need to now make a finding, and there are no
guidelines. There is nothing to discuss what that
means, and I think it is just naive to think that this
would not be wrapped up in endless litigation
regardless of which way such a finding came out. And
then, finally, you have the consultations themselves
and the license reinstatement as we know and as we've
shown.

In Oxec the consultations were commenced and
completed within less than one year from the Supreme
Court's definitive amparo ruling. And CGN, as
Mr. Pérez has now testified--those consultations from
MEM's perspective are completed, and, yet, in
Exmingua's case, more than six years elapsed from the
date of that Supreme Court's definitive amparo before
the MEM even sent Exmingua a letter saying that it was
now ready to engage in preconsultations, the
preparations for the consultations.

So, if we go to the next slide, please.
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The grounds on which Guatemala seeks to
justify its differential treatment all fail. With
respect to Oxec, Guatemala has said, well, that was
electricity, a hydroelectric dam, and that is really
critical, so we couldn't or shouldn't have stopped
operations; whereas, for mining, not as critical. But
as Professor Fuentes testified and explained, he said,
Here, yes, the case of electrification is in the
national interest, but there's also a national
interest that is set forth in the Guatemalan
Constitution to protect the exploitation of
hydrocarbons and minerals. That also is deemed by
Guatemalan Constitutional law to be of a high national
security interest. So, that account of
differentiation just fails.

Similarly, their attempt to differentiate
between Exmingua and Minera San Rafael also fail.
There, when we asked Professor Richter--when Mr. Llano
asked him, why was that case decided more
expeditiously than Exmingua's? And they said, “Well,
there were protests. There were violence.” And so

the Tribunal, meaning the Constitutional Court, had to
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issue with Judgment that could calm things down, throw
cold water on the situation of the protestors. In the
meantime, you hear Guatemala testifying, Mr. Pérez,
trying to say that our situation, the protests are
egregious and violent.

In the Constitutional Court Judgment, in
Exmingua's case, the Court actually says, “Well, we
have to have the suspension and carry out the MEM-led
consultations because there is serious conflict in the
area.” And so there the Court is not finding any
distinction or drawing any distinction or finding that
there i1s no conflict; whereas, there was conflict with
respect to Minera San Rafael.

And, finally, there is no valid distinction
between our situation and the Fénix situation in this
regard. And you heard yesterday Mr. Pérez tried to
justify their much-faster treatment of the Fénix Mine
by saying, well, it was different because in the case
of the Fénix Mine, outsiders came to protest, and
those outsiders were violent; whereas, in the case of
Exmingua, even though there were acts of violence,

really those acts of violence were committed by
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Exmingua. So, that was his attempt to differentiate.
And that is wholly, not only unsupported, but
contradicted by the facts in this case.

First of all, as we showed, the protests
were first initiated and provoked by Congressman

Carlos Mejia of the Guatemalan National Revolutionary

Unity party. He is a congressman or was a congressman
at that time. His district was 273 kilometers away.
He brought supporters. He bussed them in into the

area surrounding the Project to protest. And there
are photos of this in C-522. Then, you have the
protests are being led by CALAS and Madre Selva, who
themselves are receiving funds and are backed up by
foreign NGOs, particularly, MiningWatch Canada. You
can see MiningWatch Canada's banners in these
protests. That is at C-829.

Madre Selva is also the organization that
hired these foreign experts, Mr. Robinson and
Mr. Moran, to create the so-called "Independent Expert
Reports." They were hired to evaluate the EIAs that
already had been approved for foreign mining projects,

and that's at C-820. So then, as far as the violence
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that is concerned, I showed you in the previous slide
when discussing fair--Full Protection and Security,
excuse me, that there is overwhelming evidence that
the violence was committed by these protestors against
Exmingua officials and those who were on-site. And
you will recall, as set forth in C-863, that there
were convictions.

Now, Mr. Pérez noted, Oh, there were arrests
and convictions. What he failed to say is that the
convictions were of the protestors there. And
particularly, you also had the testimony of Mr. Galvez
who testified that he was attacked by the protesters
by none other than Ms. Yolanda Oqueli who was a leader
of the protest movement. And the only reason she was
acquitted in criminal court--this is at C-865--was
because the Court found that a woman couldn't hold a
machete. And that was the basis for the conviction,
notwithstanding that there was eyewitness testimony
that she was, in fact, the one holding the machete and
had engaged in acts of violence.

So, in light of all of this contemporaneous

evidence, one cannot justify the MEM's differential
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treatment with respect to the consultations with the
Fénix Mine and with respect to Exmingua's Mine. It is
flat out discriminatory, unjustifiable treatment.

With that, I'm going to turn to the damages
that Claimants have sought, and initially I note that
there can be no doubt that Guatemala's breaches caused
Claimants' losses. Respondent actually persists in
arguing that there is a lack of causation here. But
one need only look at the facts that, before the
measures, Exmingua was operating a mine for nearly a
year and a half. After the measures, the Mine has
been shut down, for now more than six years.

Before the measures, in the first full year
of operations, the Mine had returned, and Exmingua had
returned a profit. Now, obviously, no profit. They
are not operating. They are not doing anything.

They had legitimate confidence that the
mining operation would continue to be profitable and
would expand. In fact, that's because the gold grade
was, actually, even better than the premining studies
had indicated. The plant recovery rate was good, and
it was improving.
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And they had a legitimate confidence that
they would then obtain an exploitation license for
Santa Margarita, the contiguous area for which the EIA
had been completed but for the social studies. The
environmental aspects are similar, if not identical,
because it is right there, and they had, for all the
reasons that Professor Fuentes indicated, legitimate
confidence in obtaining that. But now they have no
prospect of obtaining that Exploitation License in
light of the measures that I've discussed. And they
have also been prevented from exporting their own gold
concentrate.

Guatemala's Experts--when they have
calculated Claimants' Damages, they admittedly do not
apply the full reparation standard. They said in the
cross-examination--you may recall, of Mr. Rosen. He
distinguished his wvaluation or his damages
calculation--I should say. It's not a valuation--his
damages calculation from that done by Claimants'
Experts by saying Versant was instructed to look at a
full reparation standard. Yes, because that is the

applicable standard under International Law. You
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place Claimants' back in the position they would have
been but for the breach.

When pushed, when asked him, "Did you apply
a full reparation standard," he said: "I was not
asked to do that, no."

When you look at what--how should the
damages be calculated? The damages should be
equivalent to Exmingua's enterprise value because the
value to Claimants, as shareholders, i1s the wvalue that
they--of Exmingua itself since they are 100 percent
owners of Exmingua and because, as we've noted, they
do not have debt. That is shown in the
contemporaneous evidence, and, in fact, it is not
contested by Respondent's Damages Experts. So, don't
be misled by that because Guatemala, as Counsel, has
spent a lot of time arguing that there were certain
costs that somehow were not taken into account by
Claimants, and that is simply wrong.

First, you might recall a long time of
Mr. Kappes' testimony devoted to the issue of the
Traxys cost. And Traxys, they are just shipping the

concentrate. So, you can pay someone to ship the
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concentrate and, you know, you can insure your
concentrate. And, obviously, you pay them for that.

So, because on the invoice it is labeled as
"Financing Costs," they are confusing this, I think,
intentionally, because no one can think that it,
Exmingua, 1s actually being financed by a third
company. Traxys doesn't get paid unless they have the
gold concentrate, and they are selling it. It is just
some money off the top that comes. It is not as if
then you owe them if they don't have the concentrate
to ship.

Similarly, the royalty payments--the royalty
payments are payable. It is again--again, it is not
financing, and all of this has been accounted for by
Claimants' Damages Experts. So, Respondent nowhere
indicates how Versant allegedly failed to take these
costs into account, and they are, in fact, in the
model and payability. If you look at Versant's Second
Report, Appendix 1, line--I believe it is A-C.

There are no missing costs. The cash flows
are all calculated after deducting for different

costs, and it is all accounted for in the model. That
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is just another red herring. And one of the major
differences between the Parties is the date of
valuation of Exmingua where Claimants use properly an
ex post Valuation Date, the date of--the hypothetical
date of the Award.

Of course, it has been continuously updated;
whereas, Guatemala is using an ex ante Valuation Date
which is inappropriate, and notably, their own Damages
Expert agreed that it was inappropriate at the
Hearing. He admitted that in his past articles in his
past cases. In situations such as this one, he has
used an ex post Valuation Date, and he said that that
is his "personal belief." When asked why he didn't do
so in this case he said he did not do so because he
was under legal instructions. He was under legal
instructions to use the earlier 2016 date, and that is
why he didn't. Not because he thinks it is right, not
because he thinks it is warranted, economically or
otherwise. He did it because he was told to do it by
Guatemala, and why? To drive Claimants' damages down.

But it is inappropriate because it does not

fully compensate Claimants for the damages they had
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suffered. In fact, again, Claimants--excuse me,
Respondent's Experts acknowledged that it would be
Guatemala, not Claimants, that would benefit from the
increase in gold price over this long delay for which
Respondent is responsible during which time we have
been deprived of our investment. The price of gold
has gone up, and who is gaining from that? It is
Guatemala, not Claimants. He acknowledges that. He
says, yes, there is a well-defined relationship
between the price of gold and the profitability of a
gold mine.

It makes intuitive sense. And, yet, he is
using a lower gold price because he is saying, no, we
will use one from many, many years ago because
Guatemala should get the increase, the benefit of that
increase in gold price, not Claimants. Similarly--

PRESIDENT KALICKI: Ms. Menaker, let me just
interrupt for a second. I received a message at
10:37 that you had 10 minutes left. So, at this
point, it is probably about seven minutes left, give
or take a few minutes.

MS. MENAKER: Okay. May I just confirm that
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that took into account questions from the Tribunal,
because I think our timing was different.

PRESIDENT KALICKI: Yes. I believe your
inquiry about questions from the Tribunal related to
before the break. I don't think there was any issue
after the break, but in any event, that is a time
allocation I have been advised. If you need a minute
or two, obviously, we will adjust flexibility, but
that's where we are.

MS. MENAKER: Okay. Could I just ask if I
took this extra five minutes that we were talking
about yesterday; is that acceptable to the Tribunal or
not?

PRESIDENT KALICKT: I'm not going to argue
about a few minutes, but try to finish up.

MS. MENAKER: I will try to move fast. Yes.
And I don't want to give it short shrift because
obviously damages are important, but I will try to
move quickly. It has been, obviously, briefed and
argued previously.

So, the other issue is with respect to the

advancement, and this is--another discrepancy or
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difference between using an ex ante and ex post is
that, under Respondent's process, they do not account
for the fact that, had we been mining and had we had
our licenses, we would have advanced the Project. And
it remains uncontested that, had that happened, the
Project would be more valuable.

For the same reasons, the Income
Approach--not for the same reasons, but the Income
Approach is appropriate to value the Operating Mine
precisely because it is operating, and when you have a
going concern, the DCF Approach is the most accurate
and the most reliable.

Now, Guatemala has pushed back on this with
really what seems, to us, to be just absurd arguments,
which is, well, it is not an Operating Mine. But,
again--and you might recall this back and forth with
both Mr. Milburn and Mr. Clow where they just refused
to accept the obvious that this mine was operating,
producing gold for a year and a half, but they were
saying it doesn't meet the definition of an Operating
Mine, and they were giving off-the-cuff different

definitions for the first time at the Hearing without
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any reference to any sources to back that up to say
that, in order to be characterized as an Operating
Mine, you needed to have a number of different
attributes, which just is not the case.

And instead, what they did is they used
an--allegedly used a Market Approach which was
entirely unjustified. And the way it was implemented
was just flat out wrong. The problem is--there are
many problems, but chief among them is that the
comparators that they chose were at a different
development stage. They took Exploration Properties
to derive the multiple in order to value what was an
Operating Mine. Then they took Exploration Properties
that had a gold grade that was much, much lower than
Tambor's gold grade. And all of this worked to
severely undercompensate Claimants using their
methodology.

I would also note that there was discussion.
Again, I think just a lot of unnecessary confusion at
the Hearing with respect to Claimants' Decision to
take the profits from the Mine and reinvest them

rather than to pay dividends. Again, it doesn't
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matter. Either way, it's a loss to Claimants. When
you reinvest the dividends, the value of asset rate
goes up. So, Claimants, that does not negatively
affect Claimants' Damages, anyway.

Also, Respondent looked at the historical
transactions for Tambor and said that should be the
benchmark for determining the value of Tambor. Our
Experts explained at the Hearing that that is
absolutely incorrect. It's not a valid comparison,
first. A lot of time has lapsed making those
comparators not comparable. When you are looking at
comparators or historical transactions in a Market
Approach, you look for one that is very close to the
date of the Valuation Date. You don't take ones that
have occurred decades before.

Also, at that point in time, again, the
property was an Exploration Property. It wasn't
already developed into an Operating Mine. That makes
a huge difference. There was a huge amount of
de-risking and corresponding increase in values that
comes once the Mine goes into operation.

Also, they also improperly calculated those
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historical transaction values because they improperly
calculated or did not give full effect to the
nonmonetary compensation that passed between the
Parties' hands including retained ownership interests
and royalty payments.

Then when you look at the mineral estimate
that was used by the Parties, there are also a great
deal of discrepancy because Guatemala basically
slashes the mineral estimate by half, and that is
unjustifiable. They do that because the mineral
estimate wasn't reported, but as our Experts
explained, it did not need to be reported. And if
they wanted to report it, they could have reported it.
It was a professionally done resource estimate.

There is no reason to cast doubt about that.
In fact, it's more reliable than a reported estimate
where there has been no mining because when you do
mine, you verify the quality of that estimate because
you see actually what's in the ground, what's the gold
grade, and you verify that the gold is, in fact,
there. That's what was happening here. So, you have

all that verification. That does not happen if you
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would have just had a reported mineral resource in a
nonoperational mine.

When it comes to the LOM inputs, also the
testimony showed that the inputs that SRK used were
reasonable, and we had a lot of conversations.

Looking through the throughput, you could see the
historical data confirmed the reasonableness of the
throughput numbers, and that Respondents, quite
frankly, were playing games with the data when they
were putting in an unduly low throughput number and
same with the recoveries. The recoveries were in line
with what was projected by SRK, and Respondent's
recoveries were completely unreasonable. No mine
operates at a 50 percent recovery rate. And they were
unable to point to anyone that did, and there is no
reason to impose that here where historically we were
operating well above that, and, in fact, recovery had
been continuously improving.

If you also look at the criticisms of the
costs that Guatemala made, it was completely off base.
I won't take you through all this other than to say

they tried to poke holes in the data by suggesting
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that it was made up because there were round numbers.
When you can see through the exchange, that is because
those numbers were rounded, but they were backed up
with the actual data, and the document showed that.
And then they tried to show discrepancy between the
two documents, which, again, is not the case.

You had one with the actual data, and then
you had a subsequent document that was at a higher
level that rounded those same numbers. There's
complete consistency there, and the data was backed up
or the other spreadsheet was backed up with the data.

What is important, I think, is that when you
heard the testimony of the Experts, you could
appreciate that, although Guatemala criticized SRK's
methodology, they failed to impugn that methodology.
As SRK explained, it is widely used, especially by
them. It is used in a lot of private transactions.
So, it is just not public, but it is a well-respected,
well-formulated methodology. And, indeed, instead of
asking questions about that methodology or really
having any other model on which they could question
the accuracy of any of these assumptions, what
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Guatemala and its Experts showed was a fundamental
lack of understanding of geology and exploration, and
Guatemala's Mining Experts, you'll recall, their team
did not contain an Exploration Geologist. And that
was apparent because when taken to their one annex on
some of these where they put in a lot of detail to
allegedly back up their Report, that did not contain a
single citation.

When I questioned Mr. Clow about some of the
statements in there, they were just flat-out wrong
coming from the mineralization. He called it
"epithermal style gold-bearing system," and that's not
the case. It is clearly an orogenic gold
mineralization, and that matters because the orogenic
goes down in depth, and these are important and things
that an exploration geologist would appreciate. Same
thing--he was talking about zones that do not even
fall within our license area.

Mr. Lambert had to agree that the arguments
that Guatemala was making in Opening Statements saying
that our model would presume that a plant that was

already at capacity would have to double its capacity
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in order to provide--if our stripping ratio was
accepted. And he had to say, you know, "I can't tell
you what they were thinking. They clearly were just
wrong. They didn't understand it."

The same thing when they questioned
Mr. Siddorn. They were looking at geological
formations that happened 66 million years ago and
assuming that what--like our analysis was somehow
faulty because we hadn't drilled down that low or
something to that effect and just clearly a lack of
understanding.

Now, to value the Known Exploration
Potential as set forth in detail in the Reports and as
the Experts testified, albeit, again, without being
questioned specifically about many of the
things--because Guatemala just has no counter-evidence
to confront them with, but they did appropriately
apply the Market Approach to the resources that would
have been discovered absent the breach. And had the
breach not occurred, Claimants clearly--and Exmingua,
had the ability to proceed with an exploration program
and would have done so.
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Guatemala's one main argument that they keep
repeating is that we would not have been able to do
that. There's a funding shortfall that also was shown
to be wrong because the costs of this exploration
program are, indeed, deducted in Claimants' model, and
that was made clear in exchange with the Tribunal.

So, all of the money that would be going in to
exploring is deducted from the model, and there was
money when you look at, had the Mine been able to
continue to operate, that exploration cost could have
been taken out from cash flow or they could have done
it a different way, had they chosen to do. But there
is no so-called "funding shortfall."

And the fact remains that in this scenario,
we have the data showing that the gold is there. We
have a lot of data. We have drilling data, and then
we have other soil data and everything in both the KEP
and then the larger LEO. And we have also established
that there is a probability that the gold is there
just because it is in proximity to an Operating Mine,
which, again, makes sense.

Now, Guatemala's Experts spent a lot of
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effort to try to challenge this very basic notion by
saying, no, this is akin to a greenfield. 1It's like
you are going off into a place that is not developed
and has no mine. And they refuse to accept their own
definition that they put in the Reports, that a
brownfield project is a project on land that has been
previously developed or constructed using some
existing infrastructure.

That's their own definition, but they kept
going on to say: "Well, no, no. It is only really if
you have a bigger mining camp," and again, Jjust making
up definitions that have no support in the record.

Similarly, they also acknowledged that
Larger Exploration Potential and the Lost Exploration
Potential, or LEO, that there was potential there and
that that potential does have value. But, yet, they
have assigned no value to that whatsoever.

And, finally, I will just wrap up because I
am not keeping an eye on time, but I suspect that it
is done--is that Mr. Kappes' testimony, again, about
Tambor's potential was reasonable. It is consistent
with the evidence. They were misconstruing it to try
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to show that it was inconsistent with the Experts'
testimony. All he is saying there is that it has
potential for a wide--a large number of ounces.

He has repeatedly acknowledged, like in
every mining project, the potential does not equate to
what will actually be mined out of the ground, and he
acknowledges that. And, of course, our Experts
acknowledge that, and built into their methodology are
those probabilities. So, they are heavily discounted.
They are not expecting that every ounce of gold in
that could be discovered in the surrounding area will
actually be mined and valued at current value; not at
all. And when you look through the Expert Reports and
the testimony, you will see that.

And so finally, I will end with that, other
than to just reiterate that, on interest, both the
compounding of interest and the rate of interest, once
again, Guatemala's Expert acknowledged that he was
acting on instruction but that his prior writings, his
prior opinions, and expert views align with ours and
that he did not apply that principled approach in this

case because he was instructed not to do so.
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So, with that, I thank you for your
indulgence, and I'll end there. Thank you.

PRESIDENT KALICKI: Okay. Thank you. Thank
you very much for that presentation which was quite
helpful.

We will now take the 15-minute break. We
are, obviously, a little behind where we thought we
would be on the calendar, but that's because the
Tribunal has been active in putting questions thus
far, which it otherwise might later in the day, and I
anticipate we will not have a long separate block for
Tribunal questions later. We may have some, but I
think we are just advancing them to the Parties as we
go.

So, let us take 15-minute break. That
brings us back at 10 minutes after the hour, and we
will take the Respondent's Closing at that point.

Thank you.

(Brief recess.)

PRESIDENT KALICKI: All right. I see the
lead Counsel for both Parties are back on the screen.
So, we will resume.
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Are there any matters to address before we
start with the Respondent's Closing Arguments?

MS. MENAKER: Not from Claimants.

PRESIDENT KALICKI: All right. Thank you.

Mr. Torterola, whenever you are ready,
please proceed.

MR. TORTEROLA: Thank you very much, Madam
President.

(Comments off microphone.)

MR. TORTEROLA: We have an echo. We are
going to try to fix it.

(Comments off microphone.)

MR. TORTEROLA: ©Now it seems to be working.

Madam President, I will be addressing the
Tribunal in Spanish, so I ask the Members of the
Tribunal to bear this in mind.

Please let me know when you're ready. Are
you ready?

PRESIDENT KALICKI: Yes. We are ready.
Thank you.

CLOSING STATEMENT BY COUNSEL FOR RESPONDENT

MR. TORTEROLA: I thank you, Madam
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President, Members of the Arbitral Tribunal.

It 1is a pleasure for us to have the
possibility to address such a distinguished tribunal.

The order of the presentations will be as
follows: First, we will have the Attorney General of
the Republic, who will be addressing the Tribunal in
Spanish. Later on, I will take the floor. We will
both be speaking in Spanish. And after that we will
have Ms. Sanoja and Mr. Quinn Smith. They will be
speaking in English for the Arbitral Tribunal. And
towards the end, my partner, Diego Gosis, will be
addressing the Tribunal on damages, and, once again,
he will be speaking in Spanish, to finally give the
floor to the Vice Minister of Economy, who will have
some closing remarks for Guatemala's presentation.

With that, I welcome the Attorney General,
and I give him the floor so that we can start with our
Closing Statements for the Republic of Guatemala.

Thank you very much.

ATTORNEY GENERAL GOMEZ: I thank you,
Mr. Torterola, Distinguished Members of the Tribunal,
Madam Secretary, Representatives, and Counsel for the
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Claimants, Vice Minister of the Ministry of Economy of
the Republic of Guatemala.

Counsel, good morning, good afternoon to all
of you.

I am pleased to address you on behalf of the
people of Guatemala. My name is Wuelmer Ubener Gdmez
Gonzalez. I'm the Attorney General of the Nation.

The State I represent has been characterized by its
active participation in the international community,
and by respecting the commitments undertaken through
various international instruments in force for the
country. This includes, among others, those
agreements in favor of foreign investors through the
ratification of Free Trade Agreements with investment
chapters and agreements for the promotion and
reciprocal protection of investments, among which is
the Free Trade Agreement between the Dominican
Republic, Central America, and the United States of
America, known as DR-CAFTA.

As already stated, in this Arbitration,
Guatemala considers that foreign investment is an

essential element for the enhancement of economic
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growth and the generation of formal employment for the
population. Therefore, the State respects, protects,
and promotes foreign investment in its territory,
especially when the investment comes from the United
States, as the main trading partner of the country.

It is important to underscore that Guatemala
is a multicultural, multilingual, and multiethnic
country, and also, internationally, the mining issue
has led to a climate of social division among those
who are in favor of mining and those who are against
it. In Guatemala this has been reflected in the
social resistance that has accompanied this issue
since at least the year 2000, and that has been
covered starting back then in the media of the
country. This is very important because we cannot
allege lack of knowledge, since this is a topic that
has been already covered by the media. The situation
has also been studied in the academic and scientific
area.

So, once again, the State recognizes the
relevance of foreign investment for the development of

the country, as it is an important source of income
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and development necessary to ensure the welfare of the
inhabitants. Therefore, Guatemala has been and
continues to be committed to protecting foreign
investment, regardless of the productive sector it
belongs to, as long as this does not imply a lack of
protection for its citizens, its environment, and the
companies comply with the Guatemalan legal system.

Therefore, mining investments, as well as
all other investments made in the country, must be
subject to the application of the Guatemala legal
system and to the Decisions issued by the Courts of
the State, among them those issued by the
Constitutional Court, which, since its establishment
in 1986 to date, has exercised its main function of
defending the constitutional order of the nation.

In connection in particular with this case,
the State is concerned that Exploraciones Mineras de
Guatemala--that is to say, Claimants in this case--has
carried out works for infrastructure development in
Progreso VII Derivada, and also initiated mining
operations without evidencing the corresponding

construction permit issued by the Municipality of San
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Pedro Ayampuc, even though they are fully informed
that this is stated under the law. The processing and
granting of construction permit to Exmingua in
compliance with the other requirements contained in
Guatemalan Law would have ensured compliance with the
conditions necessary to avoid any possible harm to the
safety of the inhabitants around the mining project.

However, as established by the Third Civil
Court of First Instance of Guatemala, the mining
entity does not possesses a Construction License,
which endangers the safety and well-being of the
population and creates a serious environmental risk.

The Claimants insist that this simple copy
of the alleged certification of the third item of the
Minutes 45/2011 of regular sessions of the Municipal
Council of San Pedro Ayampuc which was submitted to
the Third Civil Court of First Instance of Guatemala
and to this distinguished Tribunal constitutes a valid
construction permit that retains its validity, since
it has not been subject to a process of challenge due
to improper content.

In this regard, I emphasize that the
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Guatemalan courts have already definitely resolved
that there is no construction permit in favor of
Exmingua in the Municipality of San Pedro Ayampuc for
the infrastructure of the Progreso VII Derivada, and
that the Comptroller's Office has also ratified this
by finding that the construction permit submitted by
Exmingua does not match with the official records of
45/2011 of the Municipal Council of San Pedro Ayampuc.

Second, that the alleged construction permit
submitted by Exmingua before the Third Civil Court of
First Instance of Guatemala and before this Tribunal
is just a certification of a document that does not
exist which makes it impossible to initiate an action
due to the counterfeit nature of the document under
Article 186 of the Guatemalan Code of Civil and
Commercial Procedure for that reason.

As expressed by Professor Richter before
this Court, nothing comes out of nothing; therefore, I
confirm that the minutes of ordinary sessions of the
Municipal Council of San Pedro Ayampuc that does not
exist may not lead to a legal proceeding to prove its

situation as a counterfeited document, because it
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doesn't exist. And here, the Republic of Guatemala
appears before this distinguished Tribunal that will
consider such important issues in due course, and I
thank you for the opportunity to address you on behalf
of the people of Guatemala.

And, with your indulgence, Madam President,
I give the floor to Mr. Ignacio Torterola.

Thank you very much.

MR. TORTEROLA: Members of the Tribunal,
Madam President, I will be referring to some issues as
follows: First, I will be referring to the lack of a
construction permit, the lack of due diligence by
Claimants, and also the consequences that this may
have, and, finally--I will be referring to the denial
of justice principle under international law, and,
finally, I will be reviewing some of the standards
under the treaty between--the treaty known as the
DR-CAFTA.

To begin with, I would like to say that the
fact that we do not refer to some jurisdictional
defenses or some merits defenses do not imply--does

not imply that we have abandoned them, but we have a
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limited amount of time, and now it is even more
limited, because I would like to include some of the
concepts that we heard this morning by Claimant so
that we can have a conversation between the Parties
and the Tribunal. But certainly I won't be able to
include all, and this is what I have been doing, and I
have all these notes on my table, because I would like
to address and cover all of the questions that the
Tribunal may have.

And the same applies, for example, to the
issues that I will be referring to in connection with
fair and equitable treatment and expropriation.

Please bear in mind that many of these arguments also
speak to the other standards--that is to say, the most
favorable nation treatment and national treatment. It
is not that I am forgetting them. The facts are the
same. I will be explaining the facts and the main
goal, and this is a clarification for the Tribunal,
and to offer some clarity behind the facts in dispute,
and I am aware and willing to work with the Tribunal
to clarify any doubts the Tribunal may have.

Having introduced this caveat, I would like
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to introduce in particular a specific reservation, and
it has to do with addressing the topic in detail, but
I'd like to say in passing that the Republic of
Guatemala is asking this Tribunal to review their
Decision on jurisdiction. We believe that you do have
the jurisdiction to do so before issuing the Award.

Clearly, the Claim by Claimants has mutated
several times, and I will be delighted to explain that
to you, and some of these concepts will be explained
as I explain the other issues, but, undoubtedly, when
the Claimants presented a case when they are claiming
for Exmingua, but at the same time saying that this is
an ancillary claim, it is not true. They have at all
times claimed for Exmingua. They never complied with
DR-CAFTA so as to bring a case on behalf of Exmingua.

And, even if you look at Damages Claim, the
claims that were--some of the claims have been
abandoned. So, the Tribunal made the Decision on the
issue of jurisdiction and the compliance of
jurisdictional requirements, and this is just-- water
under the bridge, because once they obtained a

positive Decision on Jurisdiction, they changed their
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case, and the case that they said they were going to
bring before the Tribunal has not been brought for
their consideration.

I would like to refer to something that
Claimants have already mentioned. Ms. Menaker, in
particular, referred to some measures that the
Government of Guatemala would have concocted once they
initiated arbitration. And this is something I add
personally because there are some personal
accusations, but it's also something that has to do
with fair and equitable treatment and whether there is
a violation of fair and equitable treatment based on
these activities.

I would like to state--and I also say this
to the colleagues who presented the case--that in
order to present a case that does not have a strong
case--to present a case for a client that does not
have a strong case that appears to be an arbitral
case, but that has an enormity of problems to build up
an accusation, a personal accusation against this
Counsel, who has developed a career based on personal

honesty, and also against the Guatemalan officials who
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were sitting next to me at every single meeting that
we had to obtain evidence. To talk about fabricating
evidence is something unfounded and honestly should
not be done, and I never have presented an accusation
against someone who is working on the presentation of
a case before a tribunal providing all of the elements
necessary to make a decision.

Personally, I am offended, and let me say it
from my heart: I am deeply offended for having to
hear allegations that any of the persons that attended
any and every meeting on the defense of Guatemala has
been part of this fabrication.

The bodies of the Republic of State, the
different entities are very protective of their own
autonomy. Whenever I met with them, I told them this
a meeting to obtain information. There is nothing for
you to do after this meeting that you would not do if
it was not in the conduct of your own activities.

Ms. Liquez, even though she may be someone
contracted, hired by the Ministry of Economy, was in
all of the meetings we had when we were accused of

creating irregularities. However, when Ms. Liquez
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came to this Tribunal to be examined, Claimants did
not ask any questions of her. Why? They only asked
about the time she had been in public administration.
Why didn't they ask, really, any questions? Because
there was nothing here, absolutely nothing here, that
is close to a violation of ethical norms.

Like all the file, this is an accusation
with inflammatory words, with accusations of
conspiracy and bad faith, but there is no evidence--no
evidence against this. The Tribunal must reject this
claim. The international community is looking at this
Tribunal. There is a matter of human rights and
compliance with human rights regulations, and this is
evident. And the Decision that is going to come out
of this Tribunal is being awaited by the international
community, this for many reasons that we are going to
state soon.

This claim has to be dismissed on
admissibility grounds. This claim was submitted on a
footnote after all the Memorials had been exchanged.
When making a decision on the basis of this, except if

the decision is in favor of Guatemala, well, any other
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decision would be a breach of due process for
Guatemala, and all of us who participated in those
meetings where accusations were levied, and those
accusations have no grounds and there is no evidence
for them, to try to push forth these accusation, to
push forward a case that is dead on arrival, I think
that is actually very inappropriate.

My apologies if I speak in a very emphatic
manner. It's the place where we come from. It's not
that I'm angry with people. It's Jjust the way in
which we express things. There is no aggressive tone.
It's not that the next time that I see Ms. Menaker,
I'm not going to greet her. ©No. That is not what
happens. I'm going to show you, in fact, what has
been the case here.

Here we see the actions taken by the Office
of the Comptroller in connection with the lack of a
construction permit. These actions were taken in
connection with the San Pedro de Ayampuc Municipality.
At the end of the investigation, the Office of the
Comptroller General that can only conduct

investigations against the Government and not against
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private parties, well, an investigation took place in
connection with the Mayor, with the Secretary, and
with the Secretary of that Tribunal. Then the Office
of the Public Prosecutor, when it received this
complaint, well, this complaint was only against the
Municipal Mayor and against the Secretary of the
Municipality.

There is absolutely nothing like an
investigation that is open, and if an employee of
Exmingua has been called, the employee has been called
as a Witness. We have to look at things in
perspective. Not a single document was submitted that
shows that the Comptroller's Office acted not within
its powers or that any of these agencies acted ultra
vires.

In connection with the penalty imposed by
the Office of the Prosecutor General--and I have been
to Guatemala many, many times--well, the penalty that
was imposed is very different from the one that would
be levied against lawyers working in this case. It
has to do with civil matters, and this is done in

compliance with the reiterated violations to the
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suspension measures that were ordered by the Courts of
Guatemala.

I think we have addressed this a number of
times, but when we talk about the construction
certificate, we're going to see that the Third First
Instance Court justified the suspension of the
construction on 15 August 2015. On 15 August 2015,
when notice was given, there was evidence in the file,
which is a television video of September 2015, plus
the testimony of Ms. Gonzalez—unfortunately we were
not able to hear her testimony for reasons that did
not involve Guatemala--well, we see there how, in
September of 2015, the tailings dams were being built.

This is where the water of the mine is going
to end up. And you are individuals who know about
this, and you know that there is no mining without
water. Without the tailings dams, and no
authorization was asked by them to make them
operational, well, those were built after the Third
Court of First Instance had already ordered the
suspension of the Project because there was no

construction permit.
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Mr. Kappes must know--because he was
involved in the actions that gave rise to this
document--and we know that that doesn't exist, but he
had to have known from the outset that there was no
construction permit. There was no construction permit
because, to have a construction permit, a consultation
had to have taken place with the neighbouring
communities. Not with the indigenous communities;
with the neighbouring communities. And that
consultation never took place.

Exmingua never had a construction permit.
As I'm going to show you in a moment, that is
completely linked, and profoundly linked, with the
possibility of mining in Guatemala. Here we have the
famous helicopter. We were told that it was used
simply because a blockade had taken place. These
helicopter flights took place after a number of
measures had been taken by the Judiciary that
indicated that the exploitation had to stop.

Not only that; the inspectors went there.
They were received. The machinery was stopped when

the inspectors were there, and then, when the
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inspectors left, the machines continued producing.
And this is what the community, the surrounding
community, saw.

And Claimants are asking for compensation of
a situation that they themselves created. They are
the ones that need to compensate the state of
Guatemala for the damage that's going to happen and
for the damage that already took place.

In connection with the famous environmental
inspection--and they said that the inspection was
conducted--well, no inspection was conducted. MARN
has the obligation of overseeing the projects of any
company. The law imposes this obligation, and also
the law indicates that Exmingua has conducted an
Environmental Impact Study. And every two months, by
request of the Judiciary, the MARN had to go and see
about the tailings dams, every two months. So, there
was no need to conduct an inspection in order to
determine absolutely anything.

The Government was overseeing what was
taking place, and with all respect to my colleagues
and the people of Guatemala, well, the same thing
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applies to my country. We are all developing
countries in Latin America.

What Mr. Robinson said--and he was cited
today--was that the Claimants have taken advantage of
the weaknesses, the human resources and institutional
weaknesses that sometimes our countries have. We have
four inspection in Guatemala to oversee all of the
MARN projects in all fields, not only in mining. This
is the situation that exists. An oversight needs to
be conducted of these companies that come into the
country trying to reduce expenses, maximize gains,
downtrod the population, use political operators, and
pay political favors.

If someone has had political favors here,
that hasn't been the Government of Guatemala. It has
been Mr. Kappes. The file is replete with these
things. The only license that was granted for
exploitation purposes in 2011, well, that was the only
one that was granted. There was a ban at the time
because of the social conflicts that existed. There
was a prohibition to grant Exploitation Licenses.

However, they hired the former mining manager of the
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MEM, who had left his post, and this individual--and
you have proof of this in the file--well, there are
communications between him and Mr. Kappes.

This is the individual that obtained that
single license in 2011. His name is Selvyn Morales,
and is he at large now because of the crimes he
committed in the MEM. He is at large now. He's
escaping from Guatemalan Jjustice.

Let us now talk about the construction
permit.

I would like to answer the question asked by
Professor Douglas this morning: What is the
consequence of the fact that there is no Exploitation
Permit?

The consequence can be found in the
so-called "construction permit" in the document that
was requested by Exmingua. The document asks for an
authorization for dorms, also storage facilities, and
also processing plants. Without that construction
permit, there is no mine. Don't fall into this trap
that Claimants' investment is an investment in shares

of stock. That is a wall that they built for the
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Tribunal to be unable to make decisions on this matter
in connection with jurisdictional issues.

But, Members of the Tribunal, they indeed
invested in shares of a company named Exmingua, and at
the time that company had an Exploration Permit that
was granted by the Ministry of Energy.

What they acquired is a mining company for
purposes of developing mining projects. That mining
company cannot operate if it doesn't have a
construction permit. The construction permit is
granted only by a municipality.

What Mr. Fuentes, Claimants' Expert, told
this Tribunal, that was a lie, and I'm going to show
this. He lied many times to the Tribunal. In his
Report, he recognized before me when I was crossing
him--he recognized that, without that permit by the
Municipality, nothing can be built, not even a guards'
post, not even an electricity cable, or a phone line,
or any other service.

In Guatemala, where there is a national
level and a municipal level, municipalities are

autonomous, and they have certain powers and
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jurisdictions. Among those powers we find the power
to provide Construction Permits, and, as Mr. Fuentes
said, this has to do with the safety in these places.
The authority that must grant this is not the
municipal mayor. Now, this is the problem with this
document. Ms. Menaker said that the Mayor did not go
there; he didn't appear. The Municipal Council is the
one that needs to grant the permit. The permit was
never granted by the Municipal Council.

Let me explain something to you.
Mr. Fuentes also recognized that there are official
books in Guatemala. Those official books are the
books that contain the minutes of all of the bodies of
the administrative system. This also occurs with the
book of meetings of the Municipal Council. The
Comptroller General's Office--and yesterday they cited
this as a source of authority, and it is indeed a
source of authority--this office seals the numbers of
each one of the pages of this book. So, if things are
not recorded in this book--this is important for you
to understand--it does not exist. The Municipal

Council who had to grant the construction permit never
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granted that permit.

If we look at the determination by the
Comptroller's Office, you can see the full document,
you are going to see that the investigation was
ordered against the Municipal Council, because there
was no opposition, because they saw that the
construction was taking place, and it didn't notify
the corresponding authorities and they didn't really
do the criminal complaint. Two of those alternate
members of the Municipal Council are the ones who put
forward the complaint of File 3580, and they fulfilled
their obligations by doing that.

Under our legal system, if you gain
knowledge of a crime and if that person is a public
official, that person is obligated to bringing a
criminal complaint. Every time the Municipality was
asked whether a construction permit existed, the
Municipality said, "There is no construction permit
issued to Exmingua." And we asked this many, many
times, and it's on the file.

I was explaining to you how the official

book worked. It was sealed, signed, and the pages are
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numbered. So, what's not included in that book does
not exist.

So, when the claim is filed, in the case of
3580, what the Court asked was for it to be sent the
Minutes of 35/2011, which is the minutes that Exmingua
sent as evidence that it had a construction permit.
What the Court determined was that this Minutes
45/2011 has a completely different content, and the
date i1s completely different, and the signatures are
completely different as well. The document is not the
same. The valid document, the existing document, is
45/2011 that the Municipal Council has.

The other thing that does not exist, because
it was created, it was fabricated outside the system,
is a document attached to the file, and this is shown
very clearly by the Court. And Mr. Fuentes says that
the Court did not provide reasons for this, but you
can see at slide 13 here and it says--the Court says,
we looked at the book and 45/2011 does not match; the
signatures don't match, the content doesn't match, and
the signatures don't match, either.

The Decision in the Case 3580, Members of
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the Tribunal, was notified to Exmingua in 2015, in
August 2015, when the tailings dams had not been
built. So, this should have put an end to the whole
Project. It is proven that the tailings dams had not
been built at the time. So, the people in the
neighboring areas, they would have been permitted to
go and be part of the consultations.

The Constitutional Court that is accused of
denying justice back in 2017 confirmed this Judgment.
Mr. Fuentes speaks positively about this Decision.
You can find this in Paragraph 27 of the Second
Statement of Mr. Fuentes. Well, in that paragraph,
the Court says it's not necessary for the file to go
to the Office of the Public Prosecutor. But the Court
confirmed all the other matters. It confirmed the
suspension. It says that the suspension is going to
be kept alive until the consultation with the people
of San Pedro Ayampuc takes place.

I'm going to reach some conclusions, but let
us look at the next slide. We have four authorities
in San Pedro Ayampuc that concluded the same thing.

First, the Third First Instance Court; second, the
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Constitutional Court; and, third, the Municipality,
or, rather, the Comptroller's Office that conducted an
investigation, a more full investigation--in fact,
what it did was it conducted an audit; and the
Prosecutor's Office. We have four authorities that
have decided that no construction permit exists.

Now, 1in connection with this, I also wanted
to say that here, they say that the document does not
exist and that it should be challenged in court to be
deemed that the document is false. ©No, that's not the
case, like the Attorney General said. Now, the
document exists, there is no need to challenge the
permit in court (redargucidon de falsedad). No, the
document is not false. The document was false
ab initio, meaning the document never really existed.

But the Claimants could have submitted in
this file evidence that the document was valid. They
could have brought in copies of the meeting book of
the Municipal Council. They could have asked for a
handwritten Expert Opinion of the individuals that
signed this document. They did nothing like this.

The only thing that they are telling the Tribunal
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is--well, they are saying to it: "Okay. Members of
the Tribunal, you don't have complete certainty
because the document was not challenged as false."

This talks about the internal system, but
not the international system. It talks about domestic
law, but not of international law, and, with all due
respect, this Tribunal has to decide whether the
document existed or not on the basis of the documents
on file.

I think in connection with the construction
permit, it has been well evidenced that there is no
construction permit. If the construction permit
existed--it does not exist--well, this document that
the Claimants say is a construction permit does not
include an authorization for the tailings dam. That
was never asked.

Mr. Kappes has said that those tailings dams
contain more water than anywhere else in the region.
This is a desert region, and these tailings dam with
contaminated water contain more water than anywhere
else in the region. He said that during his cross.

As I indicated--and I'm going to end this
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section when I say this--the Decision of the
Constitutional Court is a decision that was handed
down in 2017. This in connection with the
construction permit file. The Decision of the Court
in the Amparo Case 3580, well, that Decision was
handed down in 2015. All of those cases were brought
by this group called La Puya. In our opening, we
spoke of a Social License. There is a student of the
university where Mr. Douglas teaches that conducted a
study on Social Licenses in investment arbitrations.
In that study, they cite a study of the mining sector
that says that, when blockades fail, court actions are
brought. These court actions have to do with the fact
of Social License that Mr. Kappes does not have and
his company does not have. They don't have a Social
License, so we say that the Project was deprived of
this force because the Government supported the
Company and, therefore, the legal cases were brought.
This started when the Company was already
operational. If everything had stopped in
August 2015, if this case had been stopped because of

the lack of Construction Permits and Mr. Kappes knew
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at all times that it did not have the Construction
Permit, if everything had come to a halt in August
2015, there would have never been a case relating to
the consultation of the Indigenous Peoples--with
Indigenous Peoples promoted by La Puya, and we
wouldn't be here.

We are here only because the Claimant, with
its lack of due diligence and with its wrongdoing at
all times, well, all that made it so that we came
here. The lack of a Construction Permit will allow
this Tribunal to make a decision substantially and on
the merits; first, because of the objection of
jurisdiction put forth by the Government, and also in
connection with the Merits. As many Tribunals say,
the State can't be blamed for irregularities committed
by the investor.

Let us now talk about due diligence.

In a 2005 conference, Mr. Fuentes publicly
recognized--and you have it on the screen in both
languages—--that the consultations are legal and
constitutional, although they may have been legal

lacunae for their exercise. This is a transcript, a
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true transcript, of what he had said in 2015.

If Mr. Kappes in '07 or '08, if he had
talked to his Expert, he would have said, yes, there
are consultations with the Indigenous Peoples, and
these are going to happen. They are going to happen
via legislative action or wvia court action. And in
any event they are an obligation. And Guatemala is
being called to the Inter-American Commission on Human
Rights on this issue, and the Inter-American Human
Rights Court is hearing cases related to the
application of the consultation process under ILO 169.

We have also found in a search that there
are over 110 articles between 2000 and 2010 that show
mining confrontations, and the Attorney General made
reference to this, and also consultations with
Indigenous Peoples.

As the Attorney General said, this situation
was so egregious that it caught the attention of
universities all over the world, but especially U.S.
universities. When this Decision comes out, be sure
that this Decision will be examined by respected
entities, including the American Bar Association that
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has conducted a study in connection with this case.
All of the cases and all of the academic analysis--and
we have 10 in this file--were conducted between '03
and '05.

All that you see here--all of those are
violence events related to mining. The Marlin Project
had to be stopped by the World Bank because human
rights had to be respected and the provisions of ILO
169 had to be respected, and they say that this
Project cannot be saved, that Exmingua cannot be
saved, they say, but the World Bank sent a team. A
social analysis was conducted, an agreement was
reached with the communities, and none of this was
taken to the Courts, and this Project ended because
the timeline stated in the license ended.

Now, I want to speak of this for a moment,
first noting that we don't see any due diligence of
any sort in the record. Not only Mr. Kappes did no
due diligence, but also when he found out, when the
conflict began in late 2011 with the residents, in
2012, he bought the other 49 percent of the Company

for $400,000, and now they are claiming $400 million

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2992

for $400,000, of which he paid 100,000 in cash and
300,000 once the Company would be up and running.

When Radius got out of this, and Radius
continues to mine in Guatemala but not there. They
told their Shareholders, I'm leaving this place
because of the risk that has been created in respect
of conflicts. So, 49 percent was already toxic, and
they shifted that responsibility to the communities
and to the State, which in this case has invested at
least $3 million in defending it.

In addition to all of the acts by the
police, by the judiciary, imagine how much this
adventure has cost the Guatemalan State.

Now, when we asked, by instructions of the
Tribunal, to show a due diligence, no document
whatsoever was submitted. The Expert, Mr. Lipsett,
found that there was no legal due diligence or
financial due diligence or social due diligence and
that there had been no human rights due diligence.
But with the legal, it suffices. We don't even need
to reach the gquestion of due diligence in respect of

human rights. It ignored all the legislation.
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When they went to consult with Mr. Fuentes
in 2007, they would see what he thought in 2005, they
should have said that Guatemala was a party to the
American Convention on Human Rights, and the American
Convention on Human Rights has a court in Latin
America known as the Inter-American Court of Human
Rights.

And in this case law, one finds the
principle called " Conventionality Control" or
Supervision for Compliance with Treaty Obligations,
and this concept imposes on the States, not only a
duty to abide by the Convention, but also to abide by
the Convention as it is developed by the
Inter-American Court of Human Rights.

So, even though these Decisions by the Court
are from 2015, in 2015 the Inter-American Court
said--you can note this is the same date when they say
that there is a change in the Constitutional Courts'
case law. In the case of Garifuna, in the two
Garifuna v. Honduras Cases, the Court establishes that
consultation with the Indigenous Peoples in the

conditions of ILO Convention 169 is a general
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principle of law. This is an obligation for
Guatemala. This is not something that Guatemala can
simply abide by or not abide by.

If it is not in compliance with this, then
there's an international law violation. It's not a
violation vis-a-vis investors but, rather, a violation
vis—-a-vis its community, human rights, or anyone who
can bring such a claim.

And all of these seats--well, the American
Convention on Human Rights was not signed in 2010 but
in 1996. The Constitution, which we were told
includes the right to property, well, the Constitution
changed as a result of 30 years of armed conflict.
It's a progressive Constitution. It is a Constitution
that includes in its text, like many other Latin
America countries, the right to property must serve a
social function.

Now, it might be difficult for you to grasp
this as common law lawyers, but in our countries,
going back 30 or 40 years, it is said that property
must serve a social function. And I'm speaking

specifically--and this is recognized by Molina
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Barreto, who the Claimants showed--said that they said
he is their hero because he said that one needn't to
suspend, but he also said stop making excuses for not
engaging with consultations with the Indigenous
Peoples.

The Constitution includes specific
obligations, vis-a-vis indigenous communities,
indigenous lands enjoy specific protection,
agricultural land enjoys specific protection, and
social development is also specifically protected.
So, it's not just the property, right to property,
but, rather, it's the right to property with a social
function, with a social function. It is very
important that you bear that in mind.

What are the consequences of not performing
a due diligence? First of all--

PRESIDENT KALICKI: Mr. Torterola, can I
jump in and ask you a question?

The Claimants have argued that at the point
in time in which they made their investment, the
ILO 169 requirement of consultations had never been

applied in Guatemala to require the MEM to do
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something other than the type of consultations that
are ordinarily performed in connection with permanent
applications.

(Overlapping speakers.)

(Interruption.)

PRESIDENT KALICKI: Yes, so they have argued
that the issue here is that no amount of due
diligence, essentially, at the time of their
investment, could have anticipated what they say was a
change in approach by the Constitutional Court.

You're making arguments about the lack of
due diligence, but what is your response to their
point that what the case is really about is a change
in approach by the Constitutional Court and not a
failure to investigate at an earlier point in time?

MR. TORTEROLA: My response is the
following, Madam President. I think I anticipated it.
In any event, I was going to develop it in the next
section on denial of justice.

Several things: The first and main
one--and, once again, I think the words of Professor

Fuentes who you met, and you saw his face, and he's
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the one who makes all these arguments used by the
Claimants to say that there was a fundamental change.
Mr. Fuentes in 2005 was already saying that it was the
law, it was constitutional, and it had to be done.
2005. I'm talking about three or four years before
the investment, and as I said, the second part of the
investment was made once the conflict already existed.

All of the changes of legislation in
Guatemala that lead to these Decisions of both the
Constitutional Court--and we'll see this in the denial
of justice section, but it's a progression. It's not
a radical change from one day to the next.

And I want to say two or three more things
in response. I think it's important. All of this is
the package of agreements that were adopted when the
Civil War ended. My Guatemalan friends don't like me
to call it a Civil War, but the armed conflict, it's
an armed conflict, as you must know from films and
from the case of Nicaragua that impacted all of
Central America. So when those 30 years ended, which
was basically a confrontation between left and right,

a new constitution was adopted, and many human rights
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treaties were adopted, and Convention 169 as well was
adopted.

So, those agreements represent a social pact
by the community in Guatemala seeking to strike a
balance between what had happened before and what was
going to happen in the future.

Everything we are seeing here is merely an
evolution of that situation over time. What we are
seeing is the Inter-American Court of Human Rights
saying, You must engage in consultations, and
Convention 169 becoming an ever more important
Convention, the calls of the communities all around
saying you have to apply Convention 169.

And the definitive seed and even the cases
that were cited this morning, Sipacapa and Rio Hondo
were already going in this direction, but in the case
of Cementos Progreso, which is 100 percent a
Guatemalan company--it is not a foreign company--it is
the lead company in Guatemala, well, the Court
established the five characteristics that it then
applied in all cases.

The five characteristics, indeed, the
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guidelines for carrying out the consultations in the
case of Cementos Progreso, and this came practically
prior to the investment, certainly prior to the
Environmental Impact Study, the first investment. And
prior to the second one with the 49 percent remaining,
but in Sipacapa and Rio Hondo first, this evolution of
the case law had already begun, and it has been
progressive. It wasn't a big leap.

And there's something else I want to say,
which I'1l1l say in the few minutes as well. The
members of the Constitutional Court change every
five years. It is very important that you know this.
It is impossible--and the change based on appointments
made by several institutions, not just the President
of the country. They come out of the San Carlos
University, the most important university. I also
understand they come out of the judicial branch. This
is important that you understand this. It is
impossible that with a new composition of the Court
that it would have applied principles in 100 percent
the same manner because they are different

individuals. They have their own understanding.
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The Court under President Trump isn't the
same as the Court that existed before President Trump.
I think you understand this perfectly well and the
system and the Constitutional Court already existed in
1996.

Had there been due diligence, part of that
due diligence would have had to have dug up
information about how the composition of the Court was
changing every five years. Now, the fact that due
diligence wasn't done is fundamental. The whole legal
framework of Guatemala was, in essence, ignored.

PRESIDENT KALICKI: Why don't you continue
back where you were before I asked the question. I
had not intended to take you to a different part of
your slide deck, which you were going to get to anyway
in due course. So, why don't you revert to whatever
you wanted to revert to at this time.

MR. TORTEROLA: Okay. Fine. Just to say
that investment courts have found--or Tribunals have
found consequence for cases in which there's a lack of
due diligence. Without a minimum of due diligence,

there's no legitimate expectation. In this case, we
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don't have legitimate expectations.

Clearly, Article--the Article on Fair and
Equitable Treatment establishes minimum treatment in
keeping with the standard created by customary
international law. Nonetheless, we have heard about
the legitimate trust. We have heard that the
Decisions in one way or another would have to--well,
there's been incorporation into the standard that is
sought to be applied. Many elements that--take the
standard much beyond what's established in this
Treaty.

But beyond that--when there are no
legitimate expectations, when there's been no study,
prior study of the law, there cannot be trust that
things would not change. They didn't know what might
change, what might not change. They went forward
intentionally, but without taking stock of these
aspects.

In the case of 0Olguin v. Paraguay, the case
was thrown out completely because of lack of due
diligence.

I now want to devote a few minutes to talk
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about Mr. Fuentes Destarac. I am going to talk about
him gquickly. We saw violations of due process --

PRESIDENT KALICKT: So, I just wanted to
alert, we don't have to take a break at this moment,
but due bear in mind we've been going about an hour.
So, sometime in the next five minutes or so find a
spot for a quick comfort break. Thank you.

MR. TORTEROLA: Fine. I will cover this,
and then I'll take the break.

The entire argument by Claimants is
constructed around Mr. Fuentes Destarac's Expert
testimony, and this also became clear with the passage
of time with violations of local law. Mr. Fuentes
Destarac recognized, in his cross, that he had
presented this exact same case to the Constitutional
Court. And if that itself is already worrisome
because he was the attorney in a case that is
absolutely--well, at least bears many similarities
with this one, he did not so declare. Had I not asked
him, you wouldn't know this, and I wouldn't know this.

Now, I'm going to tell you of any number of

lies or exaggerations that you need to bear in mind,

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 3003

and you need to bear this in mind in order to analyze
the credibility to Mr. Fuentes Destarac. I believe
you could write a decision against the Claimants
relying just on the opinion of Mr. Fuentes Destarac.
In his presentation, he had said in his
written submission that the amparo actions gave
15 days. The same amparo action which he worked,
among others, well, nothing is resolved in 15 days in
a civil law country, given the very nature, written
nature of our procedure. The legislation has a given
intent, and they are also indicative principles, or,
rather, indicative time frames, and mandatory time
frames. The San Rafael Case in which he participated,
and even though he did so at great velocity because of
the pressures brought to thereby two groups that were
facing off and that camped out in front of the
Constitutional Court, and this is one of the things
that explains at delay in the Exmingua case, it took
15 months--not 15 days, 15 months. The things that
they told us were due process violations, well, he
recognized in respect of all the issues there are

decisions that come first, at some point what was said
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here, is that they adopted new case law for Exmingua.

Now, in every case, there are Decisions that
precede the Decision in Exmingua issue, for example,
the question of active standing or the standing to
bring a claim, they preceded by 10 or 15 years.

Two NGOs from 2003, the Court--even though
this is not in the Amparo Law. Since 2003, the
Constitutional Court has allowed participation. It
was said, well, this NGO doesn't have any indigenous
members, but the purpose of the NGO--this is what the
Constitutional Court says--well, it is allowed to
bring such actions. So, nothing that you were told
today about standing active or passive or the
extinction of remedies. None of that is so.

He recognized in response to my question
that he presented the exact same case, the exact same
case, when you go to the San Rafael case, then, you
find the same things that you found in dissenting
Opinion. He also speaks of legitimate reliance, he
spoke of--well, in Guatemala, there is no
administrative law treatise writer who has talked

about legitimate reliance.
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And he also recognized--and this is very
important on the issue of delay--and we'll take a
pause here, and I'll cover this which we come back,
and I get to denial of justice. But this Court, in
this case, 1is special because the number of cases and
the special circumstances of this case. That is why
one cannot compare the judicial case because you'll
see, this case has special features that another case
may well not have. Particularly, in the San Rafael
case since we don't know, and one would have to go
through the defenses raised by each lawyer, one by
one.

In the case of Exmingua, the first judge who
had the case, recused herself. She recused herself
six months after having had the case before her. And,
finally, I would simply like to take you to Slide 45
where you'll see all of the things that Mr. Fuentes
recognized throughout his examination. I would invite
you to take a close look at them. The legal system
that Mr. Fuentes put to you in his opinions is
actually not a reality in Guatemala. It's a reality
that he created in order to create a situation of
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failure to carry out procedural rules in order to make
out a due process argument.

With that, we can take the break now and
welcome back after the break.

PRESIDENT KALICKI: All right. Thanks.
Let's take five minutes comfort break.

MR. TORTEROLA: Thank you. Can you tell us,
the Secretary of the Tribunal, tell us the time check,
please, if she is so kind.

PRESIDENT KALICKI: Sure. If she's not able
to do so at this second, she will do so during the
break. We don't need to leave everyone hanging while
she does her calculations.

So, let us just take a five-minute break
now. We will return at half past. Thank you very
much.

(Brief recess.)

PRESIDENT KALICKI: All right. I see
Mr. Torterola is back.

Are the Claimants back? Your camera is off,
so I can't tell if you're back with us.

All right. The camera is back.
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Mr. Torterola, whenever you're ready to
resume.

MR. TORTEROLA: Thank you, Madam President.

Hello?

PRESIDENT KALICKI: Yes. Please proceed
when you're ready.

MR. TORTEROLA: Yes. There's an echo.
That's why we are fixing again the audio here.

Madam President, can we--can I request a
time check in order to organize ourselves for this
second part of our presentation?

PRESIDENT KALICKI: Yes. Sorry. I thought
that had been provided during the break.

Ms. Arguello?

SECRETARY ARGUELLO: Yes, I did.

So far, you have used 63 minutes, so you
have 57 minutes left for the two hours.

MR. TORTEROLA: Okay. Thank you very much.

SECRETARY ARGUELLO: You're welcome.

MR. TORTEROLA: And my five minutes. Okay.
Just to break the ice.

MR. TORTEROLA: We're now going to refer to
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the denial of justice under international law.

What is denial of justice under
international law? And I'd like to confess quickly
that I have devoted to study this topic just for this
Hearing and that I have read several authors,
including Mr. Paulsson, Professor Douglas, Judge
Greenwood, and I really hope I was able to properly
summarize the status of this subject matter.

What is the obligation to deliver justice?
It is to avoid--or to avoid denial of justice is to
guarantee reasonable and decent justice for
foreigners--that is to say, a level of justice that is
not in breach of the minimum standard internationally
of what would be the proper application of a judicial
system.

In other words, the violation of due
diligence is a failure in the administration of
justice that is offensive to what is proper. And if
you allow me, it has some analogy to the concept of
what it is, a manifest arbitrariness under
international law. That is--and I will read it in
English, because I do not think it is properly
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reflected in Spanish is says--" Willful disregard of
due process of law, an act which surprises a sense of
what is juridical propriety."

The denial of justice is also providing for
the foreigner a system of justice. This is what
Professor Paulsson says, and this is not the slide
that we are looking at, but we are going to leave it
there because I will get there. This is a system of
justice which duly solves cases and guarantees a
system of appeals. It is a systemic issue. It cannot
be--we cannot imagine a system where the same tribunal
is excellent with one party and very bad to the other
one with the same party.

So, the Decision of the Court in 3580 and
its appeal where Mr. Fuentes says that, on the one
hand, it is cited as a guotation--as a citation,
saying this is such a great decision, but then he has
also protested against the suspension of the rights of
the Indigenous Peoples as a violation of the standard,
and this is almost a contradiction.

The standard is very high, and why is it

that high? There are different explanations. The one
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that we had before, Professor Paulsson is saying that
this is a lack of respect towards other countries to
question the legal system.

Professor Douglas says that is not an
explanation that is convincing to me. Fuller, among
others, indicates, well, this is the reason why, or
what is the difference of denial of justice in other
acts attributing liability to the State? And the
difference is that usually, there are two instances,
and the system is created so as to provide the right
result. But at any rate, this creates a situation in
which the standard of denial of Jjustice, according to
Professor Paulsson and also Professor Douglas, is a
high standard. 1It's a very high standard.

Once again, this is something that is
offensive to what is legally acceptable. And you have
three Decisions--I am quoting Mr. Paulsson--as to the
high standard to determine that there is a violation
of the legal certainty. And we also hear--we all see
here that they say that there should be an issue that
is truly characterized as a discrimination, as a

consequence of the nationality, something that indeed
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has an impact on the perception of what is due under a
legal system. It is something that goes beyond a
legal problem, and this jurisprudence this case law is
constant in all legal systems, and they are saying
that investment systems cannot be an appeal system for
the decisions that are issued at the local level.

And this is what Mr. Fuentes told you.
Mr. Fuentes presented his case before the
Constitutional Court. He didn't get a good result,
and he said, well, let's see what the same situation
is to you. There have been some procedural issues,
and, once again there were not, I think that Guatemala
has acted extraordinarily. Nothing is perfect, of
course, but--just a second; I lost my page--but, at
any rate, this Tribunal is not an Appellate Court.
And I think this also has to do with the suspension.
I will be referring to the effect of the suspension,
but when it starts being taken into account, they
could have said, I agree with the Decision, but I do
not agree with the State, and more so, when the Court
provided good reasons for that, Mr. Douglas asked

Mr. Llano whether or how to differentiate wvarious
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situations that had a change in Jjurisprudence, but he
said because in this case we have a wrongdoing.
That's the word he used.

And the Court in this specific case--and
we'll find it in some of the slides--said that this
case was suspended because of the violence in the
area. And we'll get there. And there were some cases
that were quoted: Total v. Argentina--that is a new
tax; also, the Bilcon v. Canada; Cairn v. India.

In the case of Bilcon, there is an
interpretation of a criterion that is never
communicated to the Parties and that is not part of
any regulation or law presented so far.

So, none of these cases are cases that
should speak to the Tribunal regarding this issue.

We also heard that there was a deviation
from case law that was surprising, and I have also
shown you, based on the question by Madam President,
that the progress has been increasing towards where we
are.

I also indicated that Molina Barreto--that

is still a justice at the Constitutional
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Court--complained that the only dissenting opinion
should not be suspended. But he also said we need to
stop looking for excuses not to hold consultation with
the indigenous population. So, the procedure by the
Court includes two or three steps, but I would like to
show you something else. We are going to look at the
opinion of Brewer-Carias.

Brewer-Carias is very important for
administrative law in Latin America. He has a book on
amparo, and that is a legal authority in this case,
too. And he is saying how the amparo was created in
Argentina by the Judiciary. It is normal for the
Judiciary to take some initiative, and even
though--more so because we are referring in particular
to the situation of Guatemala. Article 49C of the
Amparo Law forces amparo courts to make a decision
when there is a legal lacuna. He's saying that when
the amparo--and this is under the law--when the amparo
has been presented as a consequence of an omission by
the authority by not regulating on the subject matter,
the amparo court is compelled to reestablish the

fundaments and elements to be applied to the case in
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particular according to general principles, custom,
the case law, and the characteristics of the case, as
well as equity.

This is one of the slides that we have in
our--on record, and now I will move on to analyze
other aspects.

What should I tell you before analyzing the
specific standards? That Guatemala, this attorney,
and the Government of the United States on this record
as of the opinion presented by third parties, and
Ms. Menaker at some point in an article on record said
that usually the Tribunals that are created under
CAFTA or NAFTA follow what the parties participating
as third parties say. But in this case those who
follow Mr. Douglas, Professor Douglas, they follow him
independently.

But as Mr. Douglas said, Professor Douglas
said, if we allowed to go around denial of justice and
find a violation of the act receiving information
beyond the denial of justice, denial of justice is one
of the oldest standards under customary international

law, and it would cease to exist.
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Members of the Tribunal, to conclude with
this section, I'd like to let you know that the
Claimants have not shown how a reasoned Decision,
taken in immediate adoption of an international
convention on human rights. And by following the
International Court on Human Rights caselaw, in a
proceeding where Exmingua was able to fully present
its case, can be considered as a deliberate act
offending the notions of juridical propriety.

And for the analysis of this section, and
also as to the delay, you're going to see in my
presentation the reason for the delay.

We asked the Constitutional Court, even
though in spite of the independence of the body, we
received a report on the number of cases that the
Court has. The Court has more than 6,000 cases a
year, out of 177 that they had at the outset. This
is--the Rapporteur that was in charge of this left the
case, and then this was left in the hands of
Mr. Bonerge Mejia, who was appointed president of the
Court, and this was recognized by Mr. Fuentes when the

President of the Court became president, and he
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had--he signs all of the administrative work within
the court, and he signed more than 42,000 Procedural
Decisions and more than 1,100 Judgments in 2017. He
died as a result of the pandemic, and, even then, the
Decision was issued in June 2020.

Other Tribunals have found, too, that
13-year proceedings, 13 to 15 years--Chevron, for
example--had not constituted denial of justice.
Rather, not to have devoted the necessary resources, a
nine-year delay has been determined not to be a
situation of denial of justice. Three years are not
denial of justice.

As Professor Douglas says, everything is
depends on what we are talking about. Are we talking
about someone who is X number of years in prison? Are
we talking about a property right? What is it that we
are talking about, and what are the reasons? Is there
lack of reasonableness? No. Is there discrimination?
No, there cannot be discrimination, because each case
has its own characteristics, and even when MEM carries
out the consultations, the consultations have applied

to different cases, different parties, and the
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authorities are also different.

So, as a general comment, let me mention
that the acts that were carried out by--the acts
carried out by the Executive following, in this case,
the Ministry--the orders, the Judicial orders, are
part of the same standard of denial of justice.

Mr. Fuentes also recognized that the
different bodies of Guatemala are compelled, once the
Constitutional Court issues a Judgment, to apply it.
And for the same reason, if there is no determination
of denial of justice, there can be no violation of
fair and equitable treatment as a consequence of these
issues.

The same would apply to the seizure of gold
to the--but as we mentioned, Members of the Tribunal,
given the facts in this on the record, there is
abundant evidence that everything that was produced
was extracted illegally. When the police and the
bodies of Guatemala acted, the Company had already
been found to illegally produce. They stopped the
machinery, but then they turned them back on. When
the inspectors arrived, there was no undercover
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operation. Exmingua's employees were detained for
24 hours and later on released under--because of lack
of merit.

It doesn't mean that their case has been
dismissed. It means: Go home, but I will continue to
investigate. The Courts allowed for investigation.
The Ministry continued--the Ministry of the Government
continued to work, as stated under the law, and today
there is no doubt that there was a crime in that case.

As to the last two issues, the last two
issues regarding the consultation, we have clearly
shown--and this has been shown also with Vice Minister
Pérez--that Guatemala is holding consultations in good
faith. It is not true that there has been just a call
in--just to have a paper here in the preparatory
stages. It was explained to Madam President
yesterday, it's completely--it's almost finished.
There was a need to identify the affected indigenous
community, and Exmingua was asked to update the
Environmental Impact Study, and they refused to do so
by citing the same Constitutional Court.

And they were never told that this is a case
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of positive discrimination because the only case in
which the EIA is not requested at the beginning, but
it's--of the other group is this case. So, when they
presented the Claim, clearly the Ministry of
Environment and Natural Resources was doing what they
were doing in other cases, and Exmingua said: Don't
do it here. Fine, I won't do it to you, but back then
they were already working to get to where we are today
with the measures.

And I think I have explained all of the
topics. I am in the hands of the Tribunal if the
Tribunal has any questions about what I have Jjust
mentioned.

ARBITRATOR TOWNSEND: Mr. Torterola, one
question for you. Why did the MEM have to wait to
commence consultations?

They had been told by the Court in 2015 that
they had to do consultations. Why did they have to
wait?

MR. TORTEROLA: I thank you, Mr. Townsend,
for your question, because that also helps me answer

something that I wanted to discuss with you.
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In 2015, the consultations were not final,
and if Exmingua today told us that they do not want to
update the EIA, that is a final--in a decision that
was final, and they are saying, why didn't MEM do it
in 20157 Simply because the Decision was not final.

Now, the appeal was not brought forward, and
this helps me to go back to the period in which the
proceeding was stayed. This was not presented by
La Puya; rather, Exmingua, in particular the MEM, that
was not in agreement with the Resolution made by the
Supreme Court of Justice in 2015.

Also, in cross-examination--and this is very
important for you to see--as long as there was no
Decision by the Constitutional Court indicating the
Ministry of Mines and Energy, you do need to hold
consultations. The Ministry of Energy and Mines
always supported--and you already have it on record;
it is on Exmingua's record and then on the appeal
record--they always supported the position presented
by the mining companies, not only in the case of
Exmingua, but also in the case of San Rafael and

Fénix. Until a Decision was reached or a Judgment was

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 3021

issued by the Constitutional Court, the Ministry
always supported the mining company.

So, the appeal in this case was not caused
by La Puya, CALAS, the appellant, and we need to look
at this. We were told that the mine was suspended for
six months--it had been shut down for six years,
rather. It should have been shut down earlier. They
did not have a construction permit. They were
operating illegally. But after that opportunity,
after that--after that, there is an appeal. And the
appeal was presented by MEM and Exmingua. And that is
the appeal that took most of the time of those
six years.

So, the question is: What would have
happened if there was no appeal? If there was no
appeal, there would have been consultation back then.

The other question that I think you're
asking me has to do with the Final Judgment. The
Claimants have not denied that the Final Judgment is
always compulsory in Guatemala.

We were told this morning that this was just

a cover page. That is incorrect. That Execution
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Order--there is no Execution Order until all of the
recources, all of the remedies, were exhausted by all
of the stakeholders. So, it was impossible for MEM to
initiate this consultation before receiving the
Execution Order.

The Execution Order is not just a paper. It
is something applied to the record. The record
means—--is returned, remanded, so it is sent back to
the Ministry of Energy and Mines, and that was still
necessary. And, as I mentioned before, the Execution
Order is always binding, and it has always existed in
all of the cases with foreigners, with Oxec, with
La Vega I and La Vega II. There is no case in which
there have been consultations without the MEM to start
consultation once receiving that Execution Order.

PRESIDENT KALICKI: All right. Why don't
you continue when you're ready?

MR. TORTEROLA: I give the floor to
Ms. Sanoja.

MS. SANOJA: Hold on a second. We are
having some technical issues with the camera.

(Comments off microphone.)
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MR. TORTEROLA: We will ask the Tribunal to
stop the stopwatch because we are having technical
issues here. That is not allowed to resume.

PRESIDENT KALICKI: Understood.

FTI TECHNICIAN: Ms. Sanoja, by the video
button, just click the little "up" arrow and make sure
it's choosing the correct camera on your computer.

MS. SANOJA: Apologies for that. Somehow it

froze.

Good afternoon to all.

I will be addressing two important aspects
of the case. The first issue I will address is all

the claims related to the Santa Margarita Project,
and, second, I will address the lack of Social License
and its impact on the claims before this Tribunal.
Turning first to the Full Protection and
Security Claim, as this Tribunal will recall, the
Claimants had expressly stated during the preliminary
objections phase that they did not have a claim as to
Progreso VII. To the extent that they are now and
they seem to maintain a claim for Progreso VII, that

1is a new and belated claim. If the Tribunal is
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willing to entertain that claim, there is no evidence
to support that. And you have heard from all of their
Witnesses, who have continued to--who have
consistently stated to you that operations and access
continued at Progreso VII during the year of 2016,
which is the year they alleged that there were
protests and blockades.

So, this really leaves the Tribunal with
having to determine whether there was a breach as to
the Santa Margarita Project, and here are three
specific measures they are challenging under the
standard, two of which, as a threshold issue, do not
even fall within the scope of Treaty protection, which
refers only to police protection.

So, turning to that measure, which is what
they claim was the police's failure to take reasonable
action to remove the blockade at Progreso VII, there
is simply no evidence that there was any impediment at
Santa Margarita or at the surrounding communities
where the social studies would be carried out.

Just to give the Tribunal a visual of this,

here we have both Projects. On the right you have
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Progreso VII. On the left you have Santa Margarita.
All of the alleged blockade and protests occurred at
Progreso VII, at or near the entrance. And, to date,
Claimants have failed to explain how a blockade at
Progreso VII, which arguably didn't even prevent
access to that project site, had any impact on
Claimants having access to Santa Margarita or the
neighboring communities in order to carry out their
social studies.

Today we heard that their arguments seemed
to evolve and that these protests moved around, but
there is absolutely no evidence on the record, and I
invite the Tribunal to look at the evidence very
carefully. The members of La Puya who you heard from
directly didn't even know of the existence of Santa
Margarita, or even where it was located.

Now, this lack of impediment at Santa
Margarita renders moot the questions that the Tribunal
had identified during the preliminary objections
phase, and here we have the three questions that the
Tribunal had posed as important factual questions in

determining the timeliness of this claim.
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All of these guestions presumed the
existence of a blockade or an access issue at Santa
Margarita, and as I've shown you, there is absolutely
no evidence of any impediment at Santa Margarita,
barring their claim under Article 10.18 of the Treaty.

To the extent the Claimants rely on any
supposed threats that their consultants felt at the
time, all of these--all the evidence that they used to
support this point to events that occurred in 2012 at
or near the Progreso VII site. So, again, there is
just simply no evidence for this claim.

And here is a summary. I invite the
Tribunal--just because of time, I will skip over this
slide.

Turning now to the FET Claim. Again, this
claim is without any basis.

With regards to Santa Margarita, they have
alleged two specific measures regarding MEM's actions
or omissions. The first is with regards to MEM's
request that they submit an EIA within 30 days, and
that request was in December of 2016. And the second

1is that MEM or MARN--there's a little bit of confusion
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in the allegations from Claimants--failed to provide
assistance in carrying out those social studies.

So, just for context, it's important to note
that Claimants had applied for this Exploitation
License for Santa Margarita in 2009. It is undisputed
by the Parties--and this is actually confirmed by
their own Expert--that they were required to complete
an EIA in order to obtain an Exploitation License.

In 2011, they completed the environmental
portion of the EIA. So, by the time the MEM had made
that request in 2016, they had had--if we go
conservatively from the time that they had finalized
the environmental portion, they had had six years.

And if we go further back, it was eight years, and
they had done nothing to develop the social studies
for that Project.

In any event, MEM never enforced that 30-day
deadline. You can see in the record they
gave-—-granted them numerous extensions that extended,
actually, for three years. And, in any event--and, in
any event, the reasons that they were given for

requesting assistance--and this goes to the second
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measure that they are alleging as a breach of FET in
regards to Santa Margarita--the evidence that they
attached simply does not support the requests they are
making. Not only is the request vague, and it's a
single request in 2017, but the evidence they attach
disproves that they had any impediment, and this ties
back to the evidence that we reviewed under the SPF
standard. There was simply no blockade, no threats.
The notary, which is a notary certificate they
attached to the letter requesting assistance,
confirmed that he was able to reach the site without
any indication that he was threatened or that there
were any protests in or around Santa Margarita.

I will now turn briefly to the allegation
that their Exploitation and Exploration License as to
Santa Margarita was de facto suspended.

Again, there are no elements to support this
claim. As a starting point, there is no dispute
between the Parties that Exmingua still holds
exploration rights as to Santa Margarita, and there is
also no dispute that Claimants or Exmingua never

fulfilled the requirements under the law in order to
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obtain an Exploitation License.

Therefore, there's no direct measure alleged
by the State against their rights in relation to Santa
Margarita. Rather, Claimants' case is to argue that
the Constitutional Court's Decision in a different
case in Minera San Rafael issued in 2018 in fact made
their ability to develop Santa Margarita futile.

Again, I just want to put a footnote here:
That Decision came out two months before they filed
their Notice of Arbitration in these proceedings.

And if you look at the reasons that they
provide for why they argue that there was a de facto
suspension, those reasons are purely based on
speculation.

They say that they couldn't continue
exploration because it would have resulted in an
action by CALAS. They've held this Exploration
License since 2000. There has been no action, no
indication by CALAS that they were going to file an
amparo against it.

They say there's no reasonable prospect of

MEM conducting consultations for Santa Margarita.
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Again, this is belied by the evidence. You've heard
from the Vice Minister. They have successfully
carried out a number of consultations. They are in
the process of carrying out the consultation for
Progreso VII, and there is no evidence that Claimants
have pointed out that MEM has refused to carry out
consultations with regards to new Exploitation
Licenses.

I will now turn briefly to the social
issues. The lack of Social License is at the root of
all the issues that plagued the Project from the
start. This morning, Claimants played victim, but, as
you will see throughout the rest of this presentation
and as Mr. Torterola has indicated, this lack of
Social License really was and continues to be the
source of the consequences they are now facing.

Despite their attempts to minimize its
importance, it played a key role in the Court's
Decision to suspend the license. And now, with the
assistance of Guatemala's Experts and--you can even
look in the record--their own consultants had
identified flaws 1in their actions, and their actions
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actually detracted from their ability to obtain Social
License.

We identified these flaws, and Claimants
have really not addressed these flaws. What they say
is the consultation process was fine because they met
with the COCODEs. I would invite the Tribunal to look
at Annex 7 and Annex 15 of the respective EIAs,
including the amended EIA. They didn't actually meet
with all the COCODEs. They met with one COCODE in
2010 that wasn't even seen, as you heard from the
Witnesses at the Hearing, as a legitimate
representative.

So, really, what they respond to in terms of
the social issues is they say, look, we operated for a
year and a half. We operated without incident before
2016. But that really ignores all of the facts here.
We know that for two years they weren't able to start
operations. Even when the blockade was lifted, they
were facing a number of litigations. They had to
expend resources to fight the community in the courts,
and those courts issued Decisions in 2015 that had a

direct impact on their operations. It suspended the
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ability to continue construction, and it suspended
their ability to mine. And even Mr. Kappes admitted
that they had to shut down various times between 2014
and 2015 in order to avoid conflicts.

So, here there's a causal effect, a direct
causal effect, between Claimants' actions and
omissions and, again, the issues they faced and
ultimately which led to the suspension of their
Project. It's undeniable that they hired--and just to
give you some examples--because of time, I won't go
through all of these, but just as an example, they
hired ex-military to be the social face of the
Project, knowing full well that Guatemala had a very
delicate history with the internal armed conflict.
Their own consultants at the time identified this as a
problem, that it was creating issues.

They failed to adequately inform people. If
you look again at SMCA's strategic plan after
permitting--not during the consultation
presence--after permitting, their main goal was to
inform people. 1It's too late. Once you have the
permit, it's too late.
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And, again, there were other actions. They
failed to abide by a number of court orders, and all
of this just fueled the mistrust and the negative
perception of the Project by the communities.

It's important here to note that there is a
tie here between the lack of Social License and the
Government's ability to carry out the ILO
consultations. As you heard from Vice Minister Pérez
at the last Hearing, having a positive relationship
with the communities does, as was the case in Oxec,
and you can see that in the Second Statement, it does
make the process go by a lot faster. And, as you
heard yesterday from Vice Minister Pérez, this first
phase of the consultation process that has been taking
place since the Equatoria is key in ensuring that the
consultation process adheres to the guidelines from
ILO and the Court's order.

And here we have--they have been having
qgquite a few challenges in this first phase
because--exactly because there was no Social License.
People have a very negative perception of Exmingua and
the way it carried out its operations.
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And lastly--and I just want to tie this all
together with everything that we have covered
today--if there was any reason why Claimants did not
proceed with the Santa Margarita Project and with the
social studies, it's because they had a lack of Social
License. People already had a negative attitude
because of the way that they had developed
Progreso VIT.

With that, I pass the floor on to my
colleague, Quinn Smith.

MR. SMITH: Hello, everyone.

I'm going to be brief. I'm just going to
focus--instead of talking through my slides--excuse
me--I'm just going to try to respond to what we heard.

The primary thing we heard was that
operations de-risk a project. That can only make
sense i1f you actually know what the Project is.

That's why that notion of operation de-risking
projects normally applies, or can only apply, where
there are Code-compliant studies. Here, we just don't
have that.

The second--another thing that you heard was
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about--that this could have been reported. I'm not
really sure how this could have been reported as a
resource, because SRK testified that it would have
been reported by Radius or Gold Fields, who did the
resource analysis that Claimants now rely on. So, if
it had been a resource that was compliant, it would
have been reported as such. And that was the
testimony that we heard.

You heard about the recoveries, and there
was this notion that the recoveries can't be that low
because the mine wouldn't operate. Actually, the
recoveries are that low because the mine was operated
so poorly. And we know that due to the fact that the
mine was just not profitable.

Also, SRK testified that there were
accounting issues, so it was totally unsurprising for
the recoveries to be bad, and to be this bad. And
you've never heard an example as to why they were that
bad.

We talked about the Opex, that one document
that we saw. There was an issue regarding the fact

that they were round numbers versus precise numbers.
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The issue is trust. Can you trust what the Claimants
are telling you? And you really can't when, in that
document, which you heard nothing about today, the
cost per ton was off. Instead of being $83 a ton, as
SRK proposed, it was $93 a ton. And that's what you
didn't hear. And that's the problem with the
Claimants' analysis.

So, we are going to jump now to this unknown
Exploration Potential. We call it the unknown because
it really isn't known. You heard this morning about
funding, that there would have been funding because it
was in the model. But we're not talking about a
model. We're talking about what the evidence actually
showed, and the evidence showed that there wasn't
funding. You can't take a model and create funding
that would then go out and do something that is, at
best, a marginal economic activity.

We also heard that there was this notion
that we didn't somehow accept that it was widely
accepted, this expiration status method. The real
issue here--and I want to correct one thing in this

slide. That second sentence should say it does not
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include country risk.

The issue isn't so much that there is a
method. It's that there was no attempt to comply with
the method as presented by the Claimants. So, there
was no attempt to include country risk, and the other
example 1s have reporting codes. We talked about the
geological probabilistic approach, and how there were
no attempts to comply with its components as presented
by Claimants.

So, the last thing that I wanted to touch
on--two things. First, this notion that there wasn't
any geological expertise. Mr. Clow testified that one
of the best geologists in the business reviewed this
and it was the one that was confirming their
conclusions on geology. So, 1it's hard to accept that
there was no expert in geology on the team, as you
heard this morning.

And then, finally, let's go to the supposed
opportunity. This was the first time in my
life--maybe the last time in my life--that I have ever
cross-examined an expert who says that there was no

example in the academic literature or in practice or
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an entire method of valuating damages. That is just
incredible, and you didn't hear this morning about why
he was somehow right. There was no attempt to
rehabilitate him in the hearing, and this morning
there was no defense of this LEO method that was used.

They will come up with somewhere over
250 million to $300-something million. So, it is Jjust
baseless. There was no attempt to defend it, and the
DCF on which it was built cannot be trusted.

And, with that, I'll pass the word to my
colleague.

MR. GOSIS: Before we move on with my actual
presentation, just very short words.

For one thing, we will start by agreeing
with Claimants' Counsel, Ms. Menaker, that we will do,
as ends up happening in every investment arbitration
case when we come to the issue of damages, everyone
does a DCF. We are dealing with calculations fast.
So, we will try to do the best to accommodate all the
concerns that the Tribunal probably has on this issue
throughout our presentation.

In this section, we are going to now speak
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Spanish.

The Tribunal may remember that its Decision
on Preliminary Objections included a high bar that the
valuation case had to overcome for the Claimants to be
able to claim damages in this Arbitration.

We can look at Paragraph 129 on the Decision
on Preliminary Objections, and it says here: "It is
not sufficient for a Claimant to demonstrate only that
a local enterprise in which it has an interest has
incurred harm. The burden is on the Claimant to
allege (and eventually to prove) its own injury."

Also, Claimant has the burden of proving
causation--that is to say, that its own harm was
suffered as a reason of or as a consequence of the
challenged State measure. If the link between those
two things is very tenuous, the burden on the Claimant
will be even weightier.

If one had to look at a problem that the
valuation case of the Claimants has, the Claimants
cannot explain scientifically or procedurally any
reason why they can claim for a harm--this is a

presentation by Secretariat a few months ago--well,
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the damages that they are claiming is 100 times higher
than the average damage calculated by Guatemala's
valuators.

They cannot explain why the damage they
claim of $419 to $499 million is a really high
multiple, about 50 to 60 times greater than the value
of any participant of any operation in the Tambor
Project attached to this. So, these were participants
that included listed companies with severe economic
activities disclosure duties, participants that
included the Claimant itself who acquired 49 percent
of Exmingua in 2012.

After having considered that the full
project had been expropriated and after asking for
diplomatic protection of the Government of the U.S.,
it bought the remaining 49 percent of the Project,
$400,000--100,000 in cash and 300,000 in payable in
the future--and also there were further participation
in sales of gold of no more than 10 million.

So, there is no way to satisfy this very
high burden that the Tribunal anticipated Claimants

should meet. When we examine the absurd dimensions of
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the claims looking at all the econometric and
operational information that we find in the file of
this case.

So, let us now look at some of the slides
used by Secretariat when it conducted its presentation
before the Tribunal. Here we have some very important
data that show some of the inconsistencies that are
more significant in the valuation case of the
Claimant. The Claimants are not able to explain.

They don't try to explain this even, and it would be
essential for them to do so to claim the damages they
claim, i1s what we have here on the first line.

There was no significant further Resource
Development or Explanation Work conducted after 2004.
Let us remember that the first investment of the
Claimant in Exmingua was in '08 when they bought
51 percent off of Radius, and at the time there had
been no estimation of resources for four years. And
here we see that that was the case from 2004 until the
Measures that were challenged by the Claimants.

One of the things that, they fail to
explain, and breaks causation is that, if the
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Claimants said, Well, if I had explored I would have
found resource that would have taken me to the value
that I'm now claiming. But there is no explanation in
the case file of why they did not explore in any point
between 2004 and until 2016.

They ended up recognizing that the
exploration campaign, which is the campaign that
Claimants themselves and their Experts value at
$44.9 million, and, in accordance with the accounts of
the Claimants, all of the cash flows coming from an
operational mine would have represented--would have
left a financial balance of about $18.9 million.

There was no explanation in the file of why they
didn't apply the same financing that was obviously
lacking to conduct exploration works when they were,
indeed, operating the mine.

Two pieces of information, and I'm going to
end this timeline with them. They are extremely
important. First, the price of gold--and you see it
here at the end of the column here. The price of
gold--when Exmingua was fully transferred to

Claimants, this was a transaction that took place in

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 3043

August 2012 when Claimants acquired 51 percent of
Exmingua--well, the price of gold in August 2012 was
the same price of gold in August 2022.

It 1is false that there was an increase in
the price of gold that justifies the enormous value
that the Claimants are claiming for the Project after
the transactions took place, and then, since 2012 when
that 100 percent participation was required, there
were no exploration activities that would allow us to
identify resources of any type, and there were no
variations in the price of gold. There is no
explanation of how Claimants are asking 100 times more
than what Guatemala has determined is the highest
possible value of the Damages Claim.

Another one of the impossible-to-save
obstacles is--and we talked about DCF and doing
accounts really quickly, well, nobody--when applying
the Fair Market Value standard, nobody would have used
an analysis based on income or any kind of DCF to
calculate damages in this Arbitration. You heard
several times from Claimants that there were 18 months

of exploration. One of their slides said there were
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18 months of exploration. The first full year of
operations was profitable for Claimants.

Here at the end of this slide, Slide 130,
well, we see that in the first year of operations,
Exmingua's profit was $70,000, $70,000. Those $70,000
were lost in the next year during in the six
months--six remaining months of operations prior to
the measures that constitute their expropriation
claim.

During those 18 months of operations of
Exmingua, they had a negative balance of $48,000, and
the only period where you can measure things shows a
negative balance of $48,000. And this would have
never been able to be valued using DCF. If it were
the case, the operational mine could have never gotten
a value of $83 million, and much less if we use a
speculative calculation of non-identified resources,
and then we see that this calculation of damages is
$500 million.

Claimants also said that their valuation is
based on a Fair Market Value of Exmingua. They found

a lot of problems with this formulation, and
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Claimants' Experts had twisted everything here, and
they said that they had to add a phrase that was not
included in the Reports. They said: "Well, we had to
add this to the Fair Market Value formulation."

So, Claimants' wvaluators said, at
Paragraph 77 of their Second Report, that since the
Fair Market Value of the Tambor Project reflects a
price that the Willing Buyer and Seller would agree in
an open market, well, this should have measured using
recognized valuation methodologies used by real-world
investors. This is what they said, the Claimants'
Expert, Mr. Rush, says.

So to this phrase of their Report, they had
to add additionally they would have to also compensate
the historical losses separately and additional to
this Fair Market Value. "Is that your testimony now?"
And they said: "Yes. For the Claimants' case to be
accepted by the Tribunal, then we have to add to the
Fair Market Value the Historical Costs as part of Fair
Market Value and as a value added after that.

PRESIDENT KALICKT: Sorry to interrupt.
Excuse me for the interruption. I just wanted to give
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you the same heads-up that I gave Claimants.

I'm advised you have about 10 minutes left
in your original two hours. As we did with
Claimants', if you want to borrow an extra five
minutes against your Reply, that is fine, but you are
at that 10- to 15-minute mark.

MR. GOSIS: Thank you very much, Madam
President.

The second of the serious problems that the
Claimants' case faces i1s that, for the Claimants to
claim the sums that they do claim--and we heard from
Dr. Torterola earlier, the explanation as to why the
case includes only claims that correspond to damages
for Exmingua but not damages for the Claimants. Well,
the Claimants argue--and they did this, once again,
this morning--that, to the extent that--well, we see
here, for example, the Rejoinder on Jurisdiction and
the Counterclaim, Paragraph 37. Insofar as the
operational company is 100 percent owned by the
Claimants, and the investment carries no debt, all the
damages will be suffered by the investor in the amount

of the value of its expropriated investment.
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First of all, this is false as a theoretical
proposition. It is not a correct description of the
econometric phenomena of the impact of damages
suffered by an entity in which one party has an equity
share and that would carry over directly. This phrase
does not explain the relationship between such damages
but, at any rate, in the facts of this case, it is
false, according to Claimants' own evidence, that that
company had no debt and that this phrase could explain
the Claim presented.

Now, first of all, as we were saying, the
exploration process itself, exploring for the
resources that are claimed as part of the damages had
a balance not financeable by the Project of
$18.6 million.

Now, to be able to have the damages they
claim, they would have had to have obtained financing
for at least those $18.6 million. Now that debt would
suffice to break the causality that the Claimants seek
to prove with respect to damages for the Exmingua
damages for the Claimants. But these are just

Exploration Costs because then, if, in effect, the
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production tasks were to be carried out, which were
the basis of 90 percent of the Claimants'
Claim--recall Claimants were saying this morning there
is a claim of $82 million for the Operating Mine, and
the total claim is for $492 million--well, between 419
and $499 million.

All of that difference between 82 and 419 to
499 is the result of carrying forward or carrying out
a mining project, which, as Mr. Kappes recognized in
his examination, would have implied financing for
$5.6 billion--$5.6 billion, which is also significant.
Mr. Kappes recognized that it would take six or
seven years to obtain the level of
feasibility--bankable Feasibility Studies that would
have made it possible to acquire such financing. And
the only way, according to Mr. Kappes, that this
Project could have been carried out without the
$5.6 billion in financing was that, once the
exploration tasks were begun, which would have to be
financed--that once they got to twice the grade that
the latest CAM 2004 studies had shown. And when we

began, as noting in 2004, there was a resource
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estimate work by CAMS independent resource report
which had indicated that using 15 percent of the
Indicated Resources and 85 percent of Inferred
Resources, the grade for that estimate would be 1,95
to 5,3 grams/ton.

Now, according to Mr. Kappes, the only way
to not have to--get 5.6 billion in financing was for
the grade obtained to be at least 6 to 8 grams/ton,
approximately twice the average grammage being used in
the most recent resource estimate for the Project.

Another one of the very serious problems
that the Claimant is unable to resolve is that, even
though Claimants' valuators recognize that the
valuation is aimed at--or says it is going to carry
out the CIMVal standards, it is going to comply with
the CIMVal standards, well, the examination of Rush
says we are valuing resources at a specific date, and
this should be in keeping with the CIMVal standards.

And when shown the CIMVal Rules, when the
valuators are shown these, they confirmed that the
valuation does not comply with, for example, 3.4.3.

3.4.4. The day before Mr. Armitage confirmed that the
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documentation presented by the Claimants is not
compliant with the CIMVal Code regarding the
criticisms on what the Experts' Parties have said.
Mr. Rush is not even a qualified valuator under the
CIMVal Rules, they said. But Mr. Rosen is not only a
qualified valuator, he's a member of the Canadian
Institute of Mining body that draws up the CIMVal
Rules.

So, not only did they seek to comply with
them and weren't able to, but the excuse of the
Claimants was that the CIMVal Rules really didn't
apply to this kind of an exercise.

Nonetheless, as we showed with Mr. Rush and
the Tribunal, at Section 1.5 of CIMVal where it says
"Purpose of Valuations," it says: "One of the
purposes by which the CIMVal Code should be applied
are litigation, expropriation, compensation," exactly
the purpose for which they were being used.

I just want to make sure I leave some time
for the Vice Minister of Foreign Trade for Closing
words.

The Republic of Guatemala relies on all of
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its written submissions and oral arguments made to the
Tribunal in all matters having to do with our defense
in this case and the counterclaim, and in terms of
Counterclaim Damages, Guatemala opted to take the
qgquantification by Claimants' Experts of the cost for
remedying the environmental harm caused by mining
activity in Tambor estimated at 2 million, and we have
taken that same nominal figure of 2 million as the
basis of the Claim and the Counterclaim.

And with that, of course, any questions from
the Tribunal are welcome, and I would now give the
floor--to pass the floor on to the Vice Minister for
Economy and Foreign Trade of Guatemala.

PRESIDENT KALICKI: Thank you very much.

VICE MINISTER LUISA: Madam President and
Members of the Arbitral Tribunal, I'm honored to
address you on behalf of the Government of Guatemala
to state that our country's commitment has always been
to comply with the terms of all trade agreements in
force in Guatemala in keeping with the principles of
good faith and respect for compliance with its

obligations, and we will continue making every effort
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necessary to observe and comply with the Guatemalan
and international legal systems. This is what we have
done in the past. We have done so with Exmingua, and
we will continue doing so in the future with--in
relation to all foreign investment.

The Claimants have sought to construct a
case that is replete with inconsistencies, submitting
incomplete documents, contradictory witness testimony,
experts who are not independent, and always using
inflammatory language, the sole aim being to give the
Tribunal a mistaken look at what actually happened in
this case.

Because of this, Distinguished Members of
the Tribunal, the Claimants' Claim should be rejected
in its entirety, and the Tribunal should impose
attorneys' fees and legal costs for this procedure on
the Claimants and the investment fund that is
financing this legal adventure.

In addition, Guatemala is extremely
concerned about all of the environmental harm and
irresponsible exploitation by the Claimants causing

exposure to minerals with the high arsenic content,
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which for generations will have a detrimental impact
on the lives and health of the inhabitants around the
mine, our people.

It for this reason, Distinguished Members of
the Tribunal, that you should rule favorably on the
Counterclaim posed by Guatemala to cover the financial
costs that the State must invest to remedy the
environmental harm and to protect the life and health
of Guatemalan citizens.

To conclude, Guatemala trusts in the
Decision to be adopted by the evident Arbitral
Tribunal, which is made up of arbitrators who are
highly qualified professionals and with a long history
in investment arbitration.

I thank the Members of the Arbitral Tribunal
and all present for their attention in this regard.

Thank you so much.

PRESIDENT KALICKI: Thank you very much,
Vice Minister.

Am I correct that this completes the
Respondent's Closing Arguments? I saw a nod.

MR. TORTEROLA: Yeah, that completes the
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presentation by the Republic of Guatemala.

Thank you very much.

PRESIDENT KALICKI: Thank you very much.

All right. Counsel, obviously the Tribunal
has a lot to take onboard. We have put to you, as we
have gone, some of our gquestions. Let me just ask my
colleagues whether there are any additional questions
that you wish Counsel to think about during the breaks
that will be coming.

Mr. Townsend?

ARBITRATOR TOWNSEND: Nothing from me.

Thank you.

PRESIDENT KALICKI: Mr. Douglas.

ARBITRATOR DOUGLAS: Nothing at this time.

Thank you.

PRESIDENT KALICKI: All right. I think we
have been fairly vocal throughout the day so far.

So, at this point, we will take the
30-minute scheduled break, and then we will return
with the reply to Closing Arguments, as you wish.

You were each originally scheduled to have

30 minutes for your reply to Closings. It is my
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understanding that the Claimants used five minutes of
that; the Respondent has used some portion of that. I
don't know exactly how much of that, but Ms. Arguello
can, no doubt, let us know.

So, in any event, we will return in 30
minutes to begin that. So, that is basically a
quarter after the hour.

We will see you then. Thank you.

(Brief recess.)

PRESIDENT KALICKI: All right. Welcome
back.

I see Mr. Torterola and his colleagues back.
I don't see Ms. Menaker. It may be that your camera
may be turned off.

Claimants, please let me know if you're

back.

MS. MENAKER: Okay.

PRESIDENT KALICKI: Okay. That's fine.

Welcome back to all.

So, the final stage of today's events are
the Reply Closings. I have no preliminary attorneys'
points to stress to you. I think you have been
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advised of the time remaining, so we'll just turn
things over to the Claimants to kick off.
REBUTTAL ARGUMENT BY COUNSEL FOR CLAIMANTS

MS. MENAKER: Okay. So, thank you, Madam
President, Members of the Tribunal. Hello again.

Obviously, in the time remaining I'm not
going to rebut or respond to all of the points that
you've just heard from Respondent, but focus on a few
points, keeping in mind that all of these issues we've
briefed and also were aired more fully at the main
Hearing.

But I'll begin by responding or commenting
on Respondent's answer to the President's question
regarding the diligence, or lack thereof or alleged
lack thereof, and what possible relevance that could
have, because, as was posed in the question,
Claimants, we believe, have made very clear that there
was nothing that we could have discovered, even if one
had done what Respondent deemed to be perfect due
diligence, because the fact is that the legal
framework in Guatemala fundamentally changed and

sharply changed, and it changed beginning in 2015.
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Now, today, Mr. Torterola said that there
was no radical change; there was instead an evolution.
That is simply not the case. That is not borne out by
the evidence. Professor Richter, Guatemala's own
Legal Expert, said that there was a change. This is
in Mr. Llano's slides that he showed you today, also
from the main Hearing. He said that there was a
change in 2015, beginning in 2015, and that he
disagreed with those pre-2015 Constitutional Court
Decisions, that he just disagreed with the
jurisprudence; hence, there was this sharp change. It
is not a progression.

And if you look at the Cementos Progreso
case, because I note that on Slide 41, where Guatemala
was saying that there is a lot of jurisprudence that
is in line with what happened to Exmingua, it is all
2015, which is the same time that Exmingua's case was
before the Courts and the Minera San Rafael case,
those other cases, and then the only one that predates
that is from December 2009, is the Cementos Progreso
case.

Now, that case, that is Exhibit C-497.
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That's a Decision by the Constitutional Court. It
doesn't pertain to consultations. It has to do with

referendum. And the Court did comment on the ILO

058

a

Convention. It wrote that those instruments "require

Guatemala to take a definite position regarding the

right of Indigenous Peoples to prior consultation,"

including its "proper legal recognition," and to--they

have a duty to make the structural modifications

required in the State apparatus, above all, as regards

the applicable legislation in order to comply with
that obligation in accordance with the country's own
circumstance.

So, again, it's one of those cases that
we've talked about where the Court is telling the
Congress that, right now, we don't have any
implementing legislation or regulations, but if you
want something more than what is done in our current
law, Congress needs to act.

So, that is what they do. And, importantl
there is no suspension of any license in that case,
the Court doesn't do anything like what it does in

these 2015 cases.
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So, then, kind of shockingly, what
Respondent is arguing is recall Exmingua's--CALAS
challenged Exmingua's License first, brought the
amparo against the MEM in Exmingua's case, and then
there were those other cases, Minera San Rafael and
the others. And you saw on that graph how, even
though Exmingua's case was filed first, and, you know,
it took the longest amount of time, it was decided
last. So, then Guatemala points to the Minera San
Rafael case, which was decided before it, and says,
oh, wait, there was precedent for your Decision in the
Minera San Rafael case.

That's not the kind of precedent we're
talking about. That isn't the same time frame. That
is a case that was filed after our challenge, after
our early-on amparos are already issued against us,
and while our appeal before the Constitutional Court
is pending. Obviously, that could not have changed
our view in any manner.

Now, quite apart from that, I just want to
also make clear in the record because, even though

it--in our view, it doesn't have direct relevance, all
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of the discussion about an alleged lack of diligence
seems to portray Mr. Kappes in a light that is not at
all consistent with reality. He 1is a very
well-respected, competent professional who has had a
successful career operating in countries around the
world in mining. He has taught for decades at the
Colorado School of Mining, and Guatemala's suggestion
or impression that they want to leave, that he had
somehow conducted no diligence and just walked blindly
into Guatemala, not understanding the industry or the
social fabric of the nation, is just dead wrong. And
if you look back at his testimony, both his written
and oral testimony, you will see that he had been
active in Guatemala for years before he made this
investment in Exmingua.

And beginning in the year 2000, he, through
KCA, himself and KCA, worked on the Glamis Cerro
Blanco Project with respect to cost estimates,
preparing all kinds of cost estimates, for their mine
there.

Beginning in 2002 to 2003, he worked for the

Glamis and Entre Mares Marlin Project. He did the
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Feasibility Studies on that Project and laboratory
work on the gold that was being mined there.

So, he was down in Guatemala doing all of
this. He was very well aware. And prior to making
the investment, he also--he made visits there. He
spoke with the managers of these different mines.

Now, they've also discussed today about
Radius, the fact that Radius divested from this
Project. And, well, I mean, obviously that can't have
anything to do with due diligence, because Exmingua
purchased from--Claimants purchased from Radius, so
obviously they knew about the divestment. But the
divestment isn't indicative of any problems or any
type of, like, red flag that Exmingua should have
thought that it could be placed in a situation--or
Claimants should have thought that they could be
placed in the situation that they're now faced with.

Radius, first of all, as we've explained, is
an exploration company. They're not an operational
company. So, once a project gets to the point when
it's ready to be operated, go into production, they

sell. And that's what they did here. So, they sold
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to Claimants. They are a public company. They're not
a private company. They have different interests in
that respect. And if look at the release they put out
at the time, they also emphasize the fact that not
only would they not be operating it, but, because of
that point, they would be a minority investor. They
wouldn't have managerial control over the property,
which is not what they wanted.

Nevertheless, they maintained a significant
exposure to the Project through royalty payments, that
royalty arrangement they had, and they also put out an
announcement in 2012 expressing their optimism that
commercial production would soon be achieved. So,
they obviously did not see something wrong with this
Project. They thought that it had a good future in
front of it.

This relates to Respondent's arguments that
it made this morning regarding the alleged lack of a
Social License, and they argued that this was
somehow--1I believe the terminology said was "the root
of the whole problem," and was the source of the

consequences, and nothing could be further from the
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truth. It is just yet another instance of Respondent
seeking to shift the blame for its unlawful measures
onto Claimants.

The alleged lack of a Social License is not
found in any of the measures. It's not in any of the
Court Decisions that--the Supreme Court Decisions or
the Constitutional Court Decisions indefinitely
suspending this Mining License. There's no mention of
the fact that--there's no blame put on Exmingua.
There's no mention of the fact that they allegedly
lack a Social License. There is no qualitative
assessment of the social studies that Exmingua did
with its EIA, and certainly no criticism of those
social studies. So, these are all post hoc complaints
that, again, Respondent is raising to shift the blame
onto Claimants.

But recall, it was not just Exmingua. It's
MSR. It is Oxec. It is CGN. All of their licenses
are being suspended, although operations aren't always
suspended for all, but all of their licenses are being
suspended because the Courts decide MEM needs to lead

these consultations, not--because they don't take a
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look and say, were the consultations that were led by
the registered consultants, the MARN-registered
prequalified consultants, that the mining proponents
did and included in their EIAs, were those deficient
in any respect? Would the MEM-led consultations do
anything different from that? They don't do that.
They don't make that qualitative assessment.

It doesn't matter to them what was done
before. What matters to them is that it was
proponent-led, even though done by their own
registered prequalified consultants, and not MEM-led.
That is the key to their determinations, and that's
right it.

And so, I think that's very important. It's
also important to talk about when they're talking
about this alleged lack of a social studies--excuse
me, Social License, when those social studies were
conducted, there were MARN officials, there were local
officials, that attended those consultations, that
attended those meetings with the local communities.
They were there. They were there. You see pictures

of that and there are captions in those pictures.
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And in that regard, I would also just remind
the Tribunal of the testimony by both Parties'
Experts, where Ms. Mendoza in particular emphasized
there's no list of requirements to obtain a Social
License. It's a concept that is very new. Now,
it--there, it was even newer at that time. It is even
hard to understand now what that even means, and it's
an emerging concept. It's rarely investigated. 1It's
not well understood. It's dynamic. It over time.

And Dr. Esteves, when she testified, and that is
Guatemala's Expert, she did not make any determination
as to whether Exmingua had or lacked a Social License.
She said she was unable to draw any kind of conclusion
in that regard.

And so, instead, what we've heard now 1is
Respondent spent an enormous amount of time, a
disproportionate amount of time--well, I think any
amount of time is disproportionate--on this
construction license issue, again, to defect blame
from itself, to try to shift blame onto Claimants, but
this has nothing to do with what we're talking about.

Construction License, if you look at it, it
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covers the storage room that is on the site; the
bathrooms; a place for the workers to eat, like a
small cafeteria; a checkpoint. That's what was being
constructed. It has nothing to do with exploitation,
which makes sense, because the construction is under
the Municipality's control. The exploitation is at
the federal level. It's under the MEM's control. So,
even--even assuming, which is not the case, that there
was no Construction License, that would have nothing
to do with suspending their operations. The
Municipality cannot suspend the operations by granting
or not granting a Construction License.

So, whatever you think of that Decision by
the Court in 2014-2015, when you look at it, it
doesn't purport to suspend operations, to close them
down or anything like that. What it says is to cease
construction. But, as we have explained, construction
had stopped for over a year. There was nothing to
cease. There was no order to demolish what had been
constructed. In some cases, if it was truly a
violation, if they had truly constructed things

without a license and it didn't comply with some sort
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of regulations, they could have done that. They
didn't. So, there was nothing for Exmingua to do in
order to comply with this court order.

And it had nothing to with the tailings
ponds. The tailings ponds aren't contained in this
Construction License. MARN was well aware of the
tailings ponds, because every time it did its
inspections--first of all, when you look at the
Inspections Report, it acknowledges that there was a
valid Construction License, but it also looks at the
tailings ponds. And, in fact, even today, Exmingua is
incurring costs, even though it has no cash flow
whatsoever, and the reason it's doing that is because
it needs to make sure that, if there are heavy rains,
the tailings ponds don't overflow. You have to pump
the water out, because otherwise there could be
environmental harm, and so it could pick up and just
leave, but then it doesn't want to do that when it has
to take care of those tailings ponds that are on the
Site for the time being.

So, that is what it's doing, but the

suggestion that there was anything wrong with that is
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just, again, a post hoc complaint that Guatemala has
been making.

And as far as the merits, we're not going to
go through that, other than to say you saw the
evidence that there was a Construction License issued;
you saw the evidence that the license fee was paid,
that was never returned. There's no future other
correspondence about it. All Respondent is
saying--and when you look at the court case, they
found, you know what? We can't find the Construction
License in our file. You have a copy of it. Your
copy must be counterfeit, because we can't find it in
our file. That's all they say.

And then they say, oh, we think that the
signatures don't match. That's what they're saying
now in their criminal investigation. On the face of
it, the signatures look quite, gquite similar. I'd say
they look the same, but I'm not a handwriting expert.
But they have a handwriting expert, like, agency that
they could send this for, and they've refused to do
it. The person won't give permission. That's their

whole criminal case.
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Now, with respect to Santa Margarita, I only
want to note that today we heard that there was no
indication that CALAS was going to file an amparo
against Exmingua if it proceeded to explore. Does one
really think that CALAS would not immediately file an
amparo and this would happen? O0Of course. They have
filed countless amparos against Exmingua. They have
protested. Anytime there were people gathering to try
to access the Site, they gather, they protest. O0Of
course they would.

And, again, at bottom, there would be no
reason to test that, to try to explore, if you can't
get the Exploitation License. And for the reasons I
described this morning and we've described throughout
this proceeding, it is just unrealistic to conclude
that the MEM would issue an Exploitation License,
which would mean that they would have to conduct
consultations for Santa Margarita, when they have not
done so for all these years for Progreso VII.

Now, with respect to Damages and cognizant
of the time, I would remark that today we heard that,

in response to our criticisms of the Respondent's
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Damages Reports for failing to accurately reflect the
geology that is so key to valuing the Exploration
Potential of this Mine, Respondent said that they had
one of the best geologists in the world review the
Expert Report, and he confirmed that what they were
saying was correct.

Well, this is--when we've heard about it, we
heard through testimony at the Hearing: "Oh, yeah.
One of the best geologists reviewed this." Respondent
added authors, additional authors, to all its Expert
Reports, including, to the Mining Report. They added
a third author. They didn't add any geologists. If
any geologist was looking at it, they should have
added his or her name to that Report. They did not.
There is no mention in the Report of any geologist
having reviewed or signed off on the Report.

And, importantly, the annex that they have
on geology has blatant errors, so if the world's best
geologist had signed off on the Report, he didn't take
a very careful look at it because it is strewn with
very basic errors.

Today also we heard about, again, the
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funding shortfall, the alleged funding shortfall that
I touched in my Opening--Closing Statement earlier.
And Respondent was talking about the need for a
Feasibility Study and talked about how long a
Feasibility Study might take. That is assuming
financing. Again, our models show that, first of all,
we could fund this through cash flows from the
Operating Mine, but even if had we wanted to get
funding, Mr. Rush, you'll recall, did testify, and
this was uncontested because it was in the
cross-examination. You can look at the exchange. It
is on, actually, one of the slides that I had this
morning but did not read out. That there are cases
where there are non-operating mining companies, so
exploration companies, that have debt, financing debt
on their balance sheets, and yet, they don't have any
reportable resources or Reserves. They don't have any
bankable Feasibility Study. So, that is possible, and
there is no reason why, especially when you have an
Operating Mine, why Exmingua could not have obtained
that funding had it wanted to.

And finally, I want to note that--if I just
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take a quick look--just to make a couple of comments
in my--in response to Douglas's--Professor Douglas's,
excuse me, question today about the nature of this
deprivation. I think that there can be no doubt that
this is a complete deprivation that we have lost all
value for our investment. Respondent remarked about a
letter that was sent in 2012, from Exmingua
complaining. Obviously, that was about different
circumstances. That was complaining about the
protests and blockades when Exmingua was unable to
then use or enjoy its Exploitation License that it had
been granted, and then that situation was resolved.
But that has nothing to do with what is happening now
where the license itself has been suspended for more
than six years.

And Professor Douglas, I know you asked
about the freezing order, and asked about a
distinction in that regard, and I would just like to
add to what my partner Mr. Llano stated which is, of
course, a really big distinguishing factor; is in that
case, 1n order to get one of those orders, you need to

have a very strong showing--and I think it's framed as
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a good arguable case that, there's a wrongdoing and
then, there's a real risk of dissipation of assets.
So, you have to make that showing. There is something
that the person against whom that order is being
directed has done something wrong, which is completely
lacking here. But beyond that, the person that is--or
the entity that is getting that freezing order, as I
understand it, also needs to make an undertaking to
the Court, that it will be liable for damages
sustained by the Party against whom that order is
imposed, if it turns out that the order should not
have been imposed in the first place.

So, that's a recognition. Real harm comes
from this, and we have none of that balancing here.
Guatemala has suffered no consequences, has not had to
do anything. All of the burden has fallen upon
Claimants, and when one looks at this case, it is
clear as daylight to us that this is--is not a
temporary situation. I mean, if you look to date at
all of the delays, at every step of the system, every
step we've gone, there has been delay after delay, and

as I've said, there have only been actions when it's

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 3074

been prompted, in our view, by developments in this
Arbitration.

And today we heard something very disturbing
just now in their Closing Argument by Respondent, in
relation to this now new investigation that is ongoing
criminal investigation with respect to the
construction permit. Respondent's counsel said:
"There was no doubt that there was a crime here."

So, I ask you: 1Is there any, any reasonable
prospect that Exmingua could ever operate again, that
it will ever obtain an Exploitation License for Santa
Margarita, that it will ever be able to operate at
Progreso VII Mine? I mean, there just simply is not.

I do not believe that these consultations,
if they ever--if they truly commence beyond this
preconsultation phase, that they will conclude. If
they conclude, again, we have already shown all the
challenges that they can be subjected to, particularly
because of the subjective conditions that have been
added to our ability to have our license reinstated
about showing no threat. That is not on the other

license holders. But beyond that, now we know ongoing
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criminal proceedings and apparently Guatemala has no
doubt that there are alleged crimes.

So, in light of all this, I believe it is
very clear that we have suffered this permanent
deprivation, that the time has come for these
proceedings to be closed, for the Tribunal to
deliberate and issue an award on the facts before it.
And what we would implore the Tribunal to do at all
costs is to avoid a situation where we have this
drip-drop of evidence with alleged big developments
that will come in every few weeks or every few months
while you are deliberating that would further take
this case off course and further delay, when we
believe, as my colleague described--I mean, Jjustice
delayed 1is justice denied, and in this case we have
waited--this isn't directed toward you, Tribunal, but
we have waited, as Claimants, more than six years
since these measures have taken place and have had no
relief.

So, with that, I will close, unless, of
course, I'm open, either now or in the subsequent

session, for any questions. Thank you.
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PRESIDENT KALICKI: Thank you. I guess, my
only question arises from the last point you touched
on, and you said if the consultations are really
commencing. You have serious doubt they will ever
conclude. What is Exmingua's current position as to
its participation in any consultations? Obviously,
it's a--consultations have to involve all the
Stakeholders. What is the current position?

MS. MENAKER: It is doing what it is
requested to do. So, it was requested to designate
representatives and alternate representatives, and it
did that, and I believe that was one of the rebuttal
exhibits we put into the record. There was a meeting
designated in that letter, did take place as you
heard, from Mr. Pérez yesterday, and Exmingua's
representatives, but for one of them who was ill, but
the other two did attend. So, they will attend. They
are cooperative, but it's not going to be any fault of
Exmingua that these consultations don't conclude. Let
me put it that way. They are committed to doing and
acting cooperatively. It just that we don't

unfortunately, given the history, we have no reason to
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believe that this is a sincere effort, but, rather, we
believe it is just yet another instance that is
designed for this arbitration, frankly. For a defense
in this Arbitration.

PRESIDENT KALICKI: Thank you.

Any questions by my colleagues for
Ms. Menaker? Sorry. I'm not seeing opponent faces.

Mr. Townsend?

ARBITRATOR TOWNSEND: No, thank you, not
from me.

ARBITRATOR DOUGLAS: No, nothing further.

PRESIDENT KALICKI: All right. Thank you.

MS. MENAKER: Thank you.

PRESIDENT KALICKI: Thank you, Ms. Menaker.
This concludes your part of the Closings, and then we
turn to Mr. Torterola and his colleagues.

REBUTTAL ARGUMENT BY COUNSEL FOR RESPONDENT

MR. TORTEROLA: Madam President, I would
like to request whether we can have between five to
ten minutes to organize ourselves about what has been
said?

PRESIDENT KALICKI: Okay. The schedule had
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not called for, originally, a break between the two
Closings, but I don't grudge you five minutes to
organize yourself. We are behind time, so I don't
want to extend it beyond that. We will take a
five-minute break. Return at 10 of. Thank you.

(Brief recess.)

PRESIDENT KALICKI: All right.

Mr. Torterola, when you are ready, the
Tribunal is ready to resume.

MS. SANOJA: Madam President, I'm going to
start the rebuttal argument, and then I will pass the
mic over to my colleagues, if that's all right.

As a starting point, this is just to respond
to something specifically that was raised by
Ms. Menaker.

She stated that there had been no criticism
of Exmingua by the Courts. That is simply not true.

We have the Constitutional Court that made
several findings, and just to summarize in the essence
of time, the Court found that none of the activities,
meetings, or communications showed that the involved

persons residing in the city carried out such a
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procedure in their capacity as legal representatives
of the Indigenous People.

They also found that the relevant
documentation does not show that accurate information
about the consequences of the Project was shared.

And, lastly, there was the--the
consultations that were had were mere
information-sharing activities without them providing
any evidence of actual discussion, environments in
which perspectives, priorities, necessities, and
proposals could be assessed with regards of the
Project, paving the way for convergence points and
agreements.

So, we can see here the way that the
consultation process was done under the EIA had in no
way--was in no way satisfactory under ILO 169.

And then just to address two other issues
that were raised. One was in regards to the
motivating force behind the protests and blockade that
the Project suffered. Claimants seem to put a lot of
emphasis on that this was a foreign opposition,

outsiders, NGOs, and if you look at the evidence, that
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is simply, again, not true. The fact that there might
have been banners or some moral support later on does
not detract from the fact that this was an organically
grown local opposition to the Project, and the
Tribunal heard directly from members that were part of
that opposition who lived--some of them lived only

500 meters from the mine.

Now, the fact that CALAS formally was the
Party that filed the amparo, again, does not take away
from the fact that behind that amparo action was the
communities' discontent with the Project. And, in any
event, the record also shows that CALAS represented
the Kaqgqchikel community, although that amparo request
was deemed moot because it covered the same issues as
the one that was decided in 2020.

Now the second point, which goes to
Claimants' representation that MEM has basically done
nothing for seven months until the invitation was sent
to Exmingua in June. Again, Members of the Tribunal,
this is not a dinner invitation. Phase 1, which has
been completed and which predated this invitation that

was sent to Exmingua in June, 1is critical to the
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success and legitimacy of the consultation process.
Claimants have attempted to show yesterday that
challenges occurred in the Fénix mine. The State
cannot control who files Amparos. That's going to
happen. What it can do is ensure that it conducts the
process in a manner to ensure its legitimacy, that
legitimate representatives are part of the process,
and that is exactly what MEM has been doing these last
seven months, is meeting with the stakeholders and
ensuring that the people--the Indigenous People
have--the representatives of amparo are legitimate
representatives of the Indigenous People.

So, now, Claimants appear to want the
Government to carry out the consultation process in
the same quick and reckless manner that Exmingua did
back in 2010 when it failed to ensure that the
legitimate representatives would be part of the EIA
process.

And, just to end on this point,
interestingly enough, Exmingua has not complained of
or criticized the process itself. There has been no

filing against MEM or in the Court with regards to the
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consultation process.

And, with that, I will pass the floor on to
my colleague Diego Gosis.

MR. GOSIS: Many thanks. And I will just
address two or three points, which will be brief, but
very important, that stem from the discussions as we
have heard just now.

Number one, we Jjust heard Ms. Menaker say,
well, there could be cases in which the financing
could be done absent a bankable Feasibility Study.
Whatever she had in mind was not the facts of this
case. Mr. Kappes had testified if he managed to
obtain twice the grade appearing in the CAM estimate
resource--resource estimate, then he would do a
project that could perchance reach that result without
much funding from the capital markets, but--but we
don't even know that the 85 percent inferred referred
resources in the CAM estimate could ever actually
blossom into a viable mine. There's no
Pre-Feasibility Study, Feasibility Study, or any form
of certainty as to what the resources were in that

Mineral Property. Certainly never were any Reserves
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declared.

But--and this is the testimony from
Mr. Kappes himself--if the resource yielded the grades
that the CAM resource estimate yielded, they would be
300,000 ounces which they would finance through the
stock markets with a bankable Feasibility Study, and
then we said, but wait a second; you didn't even have
a Pre-Feasibility Study for the Project, to which he
said, well, no, we would have to do a lot of revision
to the Environmental Impact Statement. And he's
talking about the Pre-Feasibility Study here. To get
to a Pre-Feasibility Study on the kind of mine that
the Claimants are now arguing would be the damages
would take five to six years and would require a
lot--I'm quoting from Mr. Kappes' testimony--"a lot of
revision of the Environmental Impact Statements,
because it was a much bigger operation than had ever
been described."

There can be no legitimate confidence in the
obtainment of a license for a Project which was five
or six years ahead of an actual Pre-Feasibility Study
with a proper analysis of the economics of the
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Project.

Now, the second fact--and I will stop for
possibly a full minute--is we heard, well, Radius
sold--and I think what Ms. Menaker was aiming at was,
it was a perfectly arm's-length transaction that they
sold without any form of stress, and she gave a number
of reasons: Well, they would have become a minority
shareholder. Mind you, when, in 2008, the first joint
venture between Radius and Claimants was executed,
Claimants acquired 51 percent. The 21st transaction
was for 41 percent. Every single day those two
companies were partners, Radius was a minority
shareholder.

It is also not true that they sold, as a
matter of fact, because where will exploration had
been done, there was never any exploration. From 2004
onwards, there was never any form of exploration
activity. And also, as we showed earlier today in one
of the slides from Secretariat, when the sale in 2012
occurred, number one, Radius declared a loss of
$3.8 million Canadian dollars. So, 1t sold at a loss.

It's not that just, well, the cycle had finished and

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 3085

they realized or they wanted to realize. They sold at
a loss for $400,000 of which they only collected on
that transaction, $100,000; the other 300 would only
be collected whether gold was produced. The royalty
component, the participation of Radius in the
production, was limited to $10 million.

The testimony from Mr. Kappes indicates that
at the time the first transaction took place in 2008,
already both Radius and Exmingua and Kappes already
knew everything they would ever know about the
7 million-ounce endowment that Mr. Kappes testified
to.

So, there's no reasonable explanation why an
entity that knew, as Mr. Kappes says, that there was a
7 million-ounce endowment in that Mineral Property
would end up selling five years later for $400,000 as
a matter of ordinary business.

As to the Council of Ministries to perform
the exploration, I think Ms. Menaker simply forgot a
very important portion of the record, which is that,
as we specifically asked--and we have here a slide

from our closing earlier today--the exploration
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campaign should have been completed by March of 2020.
And the cash flows that had Claimants included as part

of their DCF in this case did not have those funds by

10

11

12

13

14

15

16

17

18

19

20

21

22

March 2020.

In any calculation, including Claimants'
calculations, there was a shortfall that would have
necessitated the kind of financing that would have
made Claimants' case simply impossible.

With this, absent any questions from the
Tribunal, I will yield the floor, or at least the
microphone, to Dr. Torterola.

Thank you very much.

MR. TORTEROLA: Thank you very much,
Distinguished Members of the Tribunal. I don't know
if you need a moment to adjust your translation or
not.

I'm going to engage in a conversation with
you based on some notes that I've been taking and some
images that I'd also like to share with you.

First of all--and I say this somewhat
sadly--I'm struck by the lack of candor of Claimants'

attorneys with the Tribunal. While, of course, they
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need to defend their client, they should not be
lacking in candor.

Many of the things that Ms. Menaker just
told us, I don't know if she would have told them to a
court in the United States, making representations
regarding the documents to the effect that they say
one thing or another.

Now, what I'd like to say with respect to
there being an investigation against Exmingua: As far
as I know, there is no investigation against Exmingua,
as I showed you this morning, and we can go back and
look for the slide number, among the first ones that I
used, the investigation that is being carried out by
the Office of the Public Prosecutor with respect to
the Mayor and the Secretary of the Municipality of San
Pedro Ayampuc.

What I said--I was talking about the reasons
for the arrests of the Exmingua workers who were
trapped or caught in flagrante with material that had
been produced illegally--is that there is no way that
that material was not produced illegally, because I

haven't the slightest doubt that Mr. Kappes is
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familiar with the principle that the document that one
uses as a building permit for the mine, or that he
used, was a counterfeit or falsified document.

The Municipal Government--or, rather, the
Municipal Council, did not intervene at all in the
procedure, nor is it true that the Court in Case 3580
asks for a copy of Minutes 45/2011 and then say that
they don't have a copy in the record. And the Court
says—--well, you can read it; it's been translated--is
that compared to the book of sessions of meetings of
the Municipal Council of that Municipality. And, as
was indicated this morning, as Professor Fuentes
recognized before its first use, it is sealed, the
page numbers are placed, and then the signature of a
public servant who is the one who carries out that
process makes it such that, when the Third Civil Court
of First Instance asks the Municipal Government for
the copy of Minutes 45/2011 and compared it to Minutes
45/2011 used by Mr. Kappes to say that they have a
building permit, well, there, one can see that the
content was not identical. The content refers to

something totally different. The date does not
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coincide, and, therefore, one can only conclude that
that document is a document that does not exist. And
that's what it says, that this document does not
exist.

It's the exact same decision reached or that
was reached by the Office of the Comptroller General,
whose credibility has not been called into question by
anyone here. And he says that one makes a comparison
with all the documents, not just Minutes 45/2011, but,
rather, that they need the books. Well, that--those
minutes are not there, the dates do not agree, and the
content does not agree, and, of course, the signature
does not match, either. But the important thing is
that they don't match as regards the content or the
date.

Moreover, it is said that the ECT 10,000
payment that was made is not correlated with any
activity carried out by the Municipal Government or
the record, and when one goes forward with the
procedures, not just in application of wanting to get
the permit, but rather when an engineer or architect

has to go and look at site and determine whether it
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works or doesn't work, if there's issues of safety or
security or not, then they represented to you that the
mine issue is totally separate from the Building
permit.

And Ms. Menaker read step by step, step by
step, what had been requested, and skipped the part on
the processing plant, as you can see in the document
they themselves used so that they did, and there is a
building permit, there are bedrooms, a storage
bedroom, a processing plant, a dining room, office,
bathrooms, and checkpoint.

And we've also shown you that authorization
was never sought or obtained for the tailings ponds.

If you look at the MARN in 2015, they say
that there is a building certificate, but that
building certificate is this document, which doesn't
coincide with the minutes. And there are no tailing
ponds. Plus, I explained this morning there are four
inspectors, not just for the mining questions or
issues, but for all the Projects in Guatemala.

So, what one has here, as I said earlier, 1is

unfortunately a weakness in the administrative system
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that is being unlawfully exploited. And this further
aggravates the situation, because each time that they
told the Ministry of Natural Resources that they did
have the certificate, they were committing a new
offense, which is the use of a falsified public
document.

So, the situation is ever more difficult.
As I said this morning, they are asking you to simply
take Mr. Kappes' word, and his lawyers' word.

You've seen it in the record. That's the
document. Nonetheless, we have borne a sufficient
burden so that the Tribunal can conclude that there's
no building permit here. There are four local
Decisions, and none has been accused of being an
instrument of political control, which has shown that
this building permit does not exist, nor is a post
hoc--nor is Guatemala merely raising questions on a
post hoc basis.

Quoting to the--this went to the Courts of
Guatemala in 2015, and there was a Decision by the
Courts of Guatemala on 15 August 2015, which is

neither post hoc, and it's not an argument that is
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raised just to defend this case. Rather, it's a very
serious situation, a serious situation, because a
plant has been built which includes in its tailings
pond more water than any water in the region, and no
one in the Municipality ever checked the security and
safety conditions of that tailings pond. That's the
situation we are talking about.

And when the inspectors arrive, they simply
look at the piece of paper. They don't look at what's
actually behind it. So, the situation that you all
have before you is a very serious one indeed. So, I
want to clarify those matters.

There was a matter based on the
proportionality of the measure adopted by the
Constitutional Court. I want to tell the Tribunal
that what CALAS had asked of the Constitutional Court,
in reality, was to revoke the license. So, speaking
of proportionality, here there is not a situation of
the license being revoked. At every moment we have
heard the term they have "revoked" the license. No.
They have simply said, this situation has not

been--there has not been compliance, and there must be
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compliance, because it is also part of the commitments
that Guatemala has under the international treaties,
and this is the state of the law, the status of the
law, which has been--continued to develop. It has
continued to evolve. And we're going to look once
again at the Cementos Progreso case.

In that case you're going to see--well, this
Decision was handed down two months before the
beginning of the Environmental Impact Study.
Nonetheless, I'll tell you--could you please--well,
you have the reference at Number 36, Slide 36 of our
presentation this morning.

The consequences of all of these things, of
the existence of this obligation vis-a-vis the
Inter-American Court of Human Rights, the principles
of the Inter-American Court of Human Rights and their
role, or the role in Guatemala, of international human
rights law is--well, these prevail over and above
domestic law rules. And they are applied with the
Constitution and all of its principles. One has to
look at 2009, even though 2009 is before the

Environmental Impact Study was carried out.
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Everything had been formed. What we need to look at
are 1986 to 2000, which is when all of the treaties
were consolidated, giving rise to the obligations,
which have grown through this decade. And 30 years
have gone by. Well, they say they've been
involved--or they have been facing a six-year
suspension of the mine. I already explained that's
not so.

The indigenous communities who have not only
suffered everything that indigenous communities have
suffered everywhere around the world for the last
30 years, they have been asking for this law to begin
to be operative. And, as I said, in the case of
Cementos Progreso--I'm going to read this in English
because it is difficult to read it in Spanish--"okay.
Well, it's the same." What is it that one finds in
the Decision in Cementos Progreso? Well, that the
consultation must take place before the governmental
action that grants or does not grant a permit in 2009,
that consultations must be done through the indigenous
representative of the institution--it's difficult to

translate on the spot.
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"Consultation must be made through
indigenous representative institutions and through
culturally appropriate procedures."

That issue repeats in all the Decisions.
And I would invite the Tribunal to read these
Decisions, and not just to take reference from what
the Counsel is saying. Read these five Decisions,
Cementos Progreso, La Vega, Exmingua, San Rafael, and
Fénix, and you will see that--how the principles are
spelled out in every one of these cases and how they
evolve.

PRESIDENT KALICKI: Mr. Torterola, I just
wanted to remind you, you have about three minutes
left. $So, you want to decide where to focus.

MR. TORTEROLA: Okay. Yeah.

"Merely providing information is not enough.
There must be a dialogue in which good faith,
consultant communication, transparency, mutual
understanding and very concise. Consultations may be
carried out through culturally appropriate procedures
where customs and traditions of indigenous and Tribal

Peoples are respected, and the consultation procedure
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must be aimed at reaching agreement, consensus, as a
means to make decision."

The same Decision in the Exmingua Case says
that the COCODEs in this specific case have analyzed
the different ways in which they can be consulted, and
it says, as Ms. Sanoja has said, that the COCODEs in
this case were not a means for making the
consultation. Plus, they did not consult any COCODEs.
They are telling you, no, the COCODEs were a
possibility, but the--in the Environmental Impact
Study, they did not consult with any COCODEs.

I'd like to answer Mr. Townsend quickly on
the question that he put to me today so as to complete
my answer as to why there was no Execution Order until
2021 and why there was no such Execution Order in
2015.

Well, it's as follows: We investigated
this. We looked into it, and I add to what I already
added, the provisional amparo was sought in 2015. The
provisional amparo did not grant--it suspended, but it
did not grant the right to consultation.

That went on appeal to the Constitutional
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Court, and the Constitutional Court did grant the
consultation maintaining the suspension. And there,
the MEM--and as I had explained, up until the time of
the Constitutional Court Decision in 2020 regarding
Exmingua, the MEM always went along with the Company,
this company and the other mining companies generally,
and it sought a motion for clarification regarding how
the consultation should be carried out. And this
motion for clarification, together with the other
matters, was resolved with the Decision of 20

June 2020, if I'm not mistaken.

So, the Decision, the 2020 Decision by the
Constitutional Court, well, up until that time, there
had never--that situation had never become firm, and
it was ordered that the consultation be carried out.
That is why it was not possible to do the consultation
in 2015. And in one way or another, Mr. Pérez said
so. He said there was never an order for the MEM to
carry out the consultation earlier in 2015 when
someone--which somebody of the Tribunal had asked
about.

So, in 2020, the Decision came out and
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everything I told you about the Execution Order and
how the Execution Order operates, and that there have
been Execution Order in absolutely every proceeding
regarding consultation with Indigenous Peoples, which
is what we have been on top of. There's no
difference, and it is the Execution Order that remands
the record.

This was October 2021, and a few days later,
Exmingua was asking for an update of the Environmental
Impact Study. And from there, and we have looked at
this with Vice Minister Pérez these days, there has
been constant activity on the part of the Ministry of
Energy to implement the consultation.

PRESIDENT KALICKI: Mr. Torterola, I think
your time is up. If you have a wrap-up sentence,
that's fine, but--

MR. TORTEROLA: 1It's a wrap-up.

There is nothing, honestly, that would
suggest to us that the Ministry of Energy and
Guatemala do not have the intent to carry out these
consultations properly, and success of our cases

confirms what we're saying.
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With that, I am most grateful to the
Tribunal. If you have any questions, we would be
pleased to provide answers, this as per what you
consider advisable.

PRESIDENT KALICKI: Thank you,

Mr. Torterola.

Thank you to your other colleagues who also
contributed.

Let me ask my colleagues if you have
questions either for Mr. Torterola, or, at this point,
for both teams, because I think we have completed the
respective Reply Closings.

Mr. Townsend?

ARBITRATOR TOWNSEND: If I can just put to
the Claimant, to the other side, the question I put to
Mr. Torterola.

Did Exmingua ever press the MEM to proceed
with consultations while it was waiting for the court
process to finish?

MS. MENAKER: Sorry. I was looking for my
mute button.

I would need to see, to take a moment to see
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if there is anything in writing.

(Interruption.)

MS. MENAKER: So, what I do know, of course,
is that Exmingua did repeatedly push the Government to
complete the process insofar as it was writing and it
did write to the Court. And I believe these are on
the record when the Court was delaying its Decision by
so long. So, it wrote about that. It wrote about
complaining about the harm that it was suffering from
the suspension, the indefinite suspension.

As far as whether there is any written
communication asking them or pushing them to comply
with their own laws and do the consultations or
commence those, I don't know if there is anything, you
know, in writing to that effect. But then again, I
don't believe that it is Claimants' or Exmingua's
obligation to tell the Government to comply with its
law. It was certainly complaining about the situation
very loudly for a very long time, and the harm, and
they needed to do--and telling them to do--to resolve
it so we could start operating again. And whatever

they needed to do or they believed they needed to do
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to comply with their own law is something that they
certainly should have been doing.

ARBITRATOR TOWNSEND: Thank you. Nothing
further from me.

PRESIDENT KALICKT: If I could just follow
up on that with you, Ms. Menaker.

As I understand it, Exmingua's position in
the Court proceedings, similar to MEM's position in
the Court proceedings, was initially that the
company-led consultations were sufficient and,
therefore, there was no need for MEM to do additional
consultations. So, it would seem to me to be
inconsistent with that litigated position to be, at
the same time, saying but MEM gets started.

So, are you suggesting there is something in
the record where they did ask MEM to get started?

MS. MENAKER: No. What there is certainly
in the record are complaints about the long delay when
nothing is happening because the Constitutional Court
is just not ruling on the case. So, nothing is
happening, and we are complaining that we have been

shut down for so long, and, you know, I know we wrote
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to the Court asked them to rule and things of that
nature.

But, yes, you are correct insofar as we
obviously were opposed to the Suspension Order and we
are appealing the Suspension Order, but that is from
the perspective of a private litigant. We are
appealing that and we are saying, Look, what we did
accorded--complied with your law. There is no need
for us to do anything more, and we shouldn't be
penalized, and our operation shouldn't be shut down in
this type of situation. But all I'm saying, that is,
from Guatemala's perspective, if they have that Court
order and the amparos are being granted and the basis
for the amparo is the lack of ILO consultations, if
they are saying, as they are saying now, that those
are so key and so critical and so important, then why
not do them? And, you know, why wait?

Yes, they are challenging the Decision, but
they certainly could have started, and it is wrong to
have the consequence fall completely on our shoulders
where those lower court decisions are immediately

enforceable against Exmingua who is not even a party
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to the amparo proceeding because the amparo is not
brought against us. It is brought against the MEM.
So, yet the consequence is that the MEM on the basis
of that Decision issues its order, its resolution,
suspending our Project, but then it doesn't act or do
anything in order to comply with all of those amparo,
those orders, or to do anything that would enable the
effect of that order to be lifted and; hence, also to
give MEM, if they are saying they need to follow the
Court order, the ability to then 1lift or revoke their
own resolution that they issued against us suspending.
So, it just seems like not only an imbalance but a
huge injustice to say that those lower court decisions

immediately have an effect on us but no effect on the

MEM.
PRESIDENT KALICKI: Thank you.
Mr. Townsend, did you have a follow-up?
ARBITRATOR TOWNSEND: Nothing more. Thank
you.

PRESIDENT KALICKT: Professor Douglas, any

questions?

ARBITRATOR DOUGLAS: Perhaps, just a
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follow-up on the follow-up because I'm a little bit
confused now because I thought the Claimants' position
was that, if there were--if there was an obligation to
conduct the consultations, that it should have been
commenced in 2015, but at the same time, as the
President pointed out, the position litigation was
that there was no need to have those consultations.
So isn't it--it's an either-or, isn't it? If the
consultations had started to go in 2015, you would
have had a legitimate complaint that weigh on the
necessity of having these consultations is still being
litigated it's on appeal. So, you can't commence them
now. Wouldn't that have been the position if they had
of gone ahead in 20157

MS. MENAKER: So, with respect, I don't
think so because, again, the consultations--what they
are doing is they are speaking with the communities.
So, in essence, if, yes, they could have been
challenging the need to conduct those consultations,
but at the same time, if they are being told by those
lower courts, why not--you know, I mean, things like

that do happen, I believe, then something almost might
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become moot, in essence; right? I mean, if they could
do the consultations in such a short period of time,
what if they had done that, and the consultations had
been completed within the four, five months that it
took to do the Oxec consultations?

This was back in early 2016. They had done
those, and then, they--you introduced that to the
Court, the MEM issues the license, and the amparo
appeal becomes moot. They say, Well, yeah, there now
are ILO-compliant consultations, so you are fine, and
go ahead.

So, at the end of the day, if they had
prevailed, and the consultations were ongoing for
six years and never had been completed but they
prevailed, so you have held some meetings, you've
talked to some people. No different than what
Exmingua was doing consistently, not only when it did
the social studies, but it continued to engage with
the community. It had a social program that was put
in place that was approved by the MARN. That was part
of the EIA, not only the social studies, you know,

before the license is approved, but then you have
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there a program, a social program, and that sets out

what you are going to do to engage with the community
and to continue, not only to keep them informed, but

to provide them social benefits, all of those things,
and the MARN looked at and approved it. And so those
types of activities were ongoing, and so there is no

reason, 1in our view, that that the MEM could not have
done that in parallel.

PRESIDENT KALICKI: All right. I believe
this completes the Tribunal's questions for both
Counsels. I'm looking at my colleagues, but it
appears that neither of them have additional
questions, nor do I.

So, in that event, this completes the
Closing stage of these proceedings. There are a
number of housekeeping matters that I do need to raise
with both of you.

First, we, of course, have concluded the
Transcript corrections for the earlier phase of
hearings. I don't know if either of you has an
appetite to review the Transcripts from yesterday and

today, but, if so, we will need to complete that
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process. The prior Procedural Order had provided for

30 days to do Transcript corrections running from when
you receive the Transcripts and sound recording, which
I'm sure are very prompt.

Let me ask both Parties, do you wish to do
any cleanup, either yet from yesterday from Vice
Minister Pérez or from today's arguments? If so,

30 days still seem appropriate?

If you need to--if the answer is, we want to
discuss this between ourselves and get back to the
Tribunal, that's fine, too.

MS. MENAKER: That's fine. I think that we
could do that with--I'm not here with the team. I was
going to say in a shorter period of time. I guess
they don't want to hear that when I'm not in close
proximity. But given the length of this Hearing, I
think that it would not take us a full 30 days, and we
could do a quick review, again, keeping in mind it
would only be something of material effect. I don't
think there is any reason to, you know, to correct
slight, small things that don't have any meaningful

change.
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MR. TORTEROLA: Indeed. We agree, Madam
President. And, indeed, we were going to suggest to
do it in a week since the moment that we received the
audio, and we have all the necessary elements in order
to do the Transcript review.

And we believe that it is necessary. We
have detected many mistakes in the Transcripts,
especially during yesterday when Mr. Pérez was
cross-examined. So, we believe that is absolutely
necessary to review the Transcript. Thank you.

PRESIDENT KALICKI: All right. Well, in
terms of the timetable to do so, I'm not going to
commit you both to doing it in a week, and Ms. Menaker
says she needs to talk to her team and find out their
availability.

Let me suggest the two of you discuss this
between yourselves after consulting with your teams,
and then why don't you just plan on--can you get back
to the Tribunal, say, by the end of the week simply
telling us we've agreed on X date?

Does that seem reasonable? We will hold off

with any kind of Procedural Order until we hear back
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from you on that.

Bear in mind, that that same process should
address any flagging, any Confidential Information, as
was done beforehand, and adjusting any interpretation
corrections that you feel are needed. The same
process you went through, same thing you went through
before. So, let us know when you propose to submit
that. Obviously, the Tribunal encourages the Parties
to try to agree on corrections to the greatest extent
possible. It never a great fun for a Tribunal to have
to dispute a transcript corrections, so we hope you'll
be able to reach agreement.

We understand you have already reached
agreement on a deadline for cost submission, which
would be 13 September 2022. According to prior
exchanges, but if there's some reason to revisit that,
again, discuss it between yourselves, and let us know.

I think the only other housekeeping matter
was to remind you that, as part of the prior
Procedural Agreement that the phase of the Hearing,
will be posted for viewing on the ICSID website, but

that would be, of course, after we hear back from you
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about whether there are any confidential passages that
require removal from the video. So, ICSID maybe
needs--maybe following up with you in that regard.

Let me first and--yes, Ms. Arguello, have
you left out any housekeeping? I'm going to ask
Counsel this as well.

SECRETARY ARGUELLO: No. I think we covered
everything. Thank you.

PRESIDENT KALICKI: Ms. Menaker, you were
about to say something.

MS. MENAKER: Yes, and we can do this
offline if easier. I was going to just flag if it is
okay. I know the Cost submissions are short, but I am
in a hearing the 13th of September, if we could push
it off until the following Monday, which is--I don't
know offhand, but around 17th, 18th, whatever that
Monday is.

PRESIDENT KALICKT: I don't think the
Tribunal is going to do anything with your cost
submissions the day we receive them, so my objective
is simply to make sure that the Parties have agreed a

date as between you so we get them on the same date.
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MS. MENAKER: Okay.

PRESIDENT KALICKI: But talk to each other
about an appropriate date and let us know.

MS. MENAKER: Okay.

PRESIDENT KALICKI: Any other housekeeping
matters?

MR. TORTEROLA: Yeah.

PRESIDENT KALICKI: Ms. Menaker is first.

MS. MENAKER: None from Claimants. Thank
you.

PRESIDENT KALICKI: Mr. Torterola, any
housekeeping matters?

MR. TORTEROLA: Yes. I would have--I would
like to say that regarding the date for the Cost
submission, that is something we can have a
conversation. We are amenable with the regquest that
is not going to be a problem. But maybe it would be
good to agree on a date that is comfortable for both
sides.

And second, we used some PowerPoint
presentations during rebuttal. We would like to get

the instruction from the Tribunal to present them as
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part of the presentations that were made today.

PRESIDENT KALICKT: I believe we have
already received PowerPoint presentations. I'm not
clear what you are asking.

MR. TORTEROLA: I'm sorry. I didn't know
that the team has already sent those. My apology. I
mean, it is an internal miscommunication. Thank you.

PRESIDENT KALICKT: I believe we have
received PowerPoint presentations from both sides, and
we appreciate the effort that went into preparing
them.

All right. Well, unless anyone tells me I
have skipped a vital step, I believe this brings us to
the end of today's proceedings.

As I mentioned when we saw you last time,
the Tribunal was very grateful to all for all the hard
work that went into it, and I know more work went into
this round as well. But thanks on our behalf. We
will be studying these materials extremely closely. I
can promise you that. And please thank the members of
your team whose faces I don't see on the screen for

their efforts as well.
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MR. TORTEROLA: Absolutely.

PRESIDENT KALICKI: As I said, we were

concluded.

Have a very good day.

MR. TORTEROLA: Thank you very much. Same

to you. Bye.

MS.

MENAKER: Thank you.

ARBITRATOR TOWNSEND: Thank you, all.

MR. LLANO: Thank you.

(Whereupon, at 3:39 p.m., the Hearing was

concluded.)
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