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P R O C E E D I N G S  1 

          PRESIDENT KALICKI:  All right.  Good morning 2 

and good afternoon to all. 3 

          First, my apologies for the late start.  I 4 

am experiencing some internet connectivity issues at 5 

my end which I have hopefully resolved.  If this 6 

happens again, I will have to connect using my phone, 7 

and I apologize in advance for, perhaps, the distorted 8 

view of me that you'll have, but trust me that I can 9 

see all of you, and so hopefully we can make it work. 10 

          In any event, good morning and afternoon to 11 

all.  Welcome back.  As you know, this is the 12 

supplemental hearing in Daniel Kappes and Kappes, 13 

Cassiday & Associates versus Republic of Guatemala, 14 

ICSID Case Number ARB/18/43.  Jean Kalicki, John 15 

Townsend, and Zachary Douglas, welcoming you back 16 

again. 17 

          Before we begin, a couple of the usual 18 

preliminaries.  First, the representative of the 19 

United States as the Non-Disputing Party has 20 

apparently joined us today.  Welcome to you. 21 

          Counsel, I know we have done this at a 22 
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number of prior hearings, but if you'd like to make 1 

any introductions, you're welcome to do so. 2 

          Ms. Menaker? 3 

          MS. MENAKER:  Thank you, Madam President, 4 

Members of the Tribunal. 5 

          So, we have with us today--and I'm not sure 6 

that I can see them all listed, but Mr. Daniel Kappes 7 

is on the line, and he's joining from Nevada.  I'm 8 

here in Washington, D.C., along with my colleague, 9 

Eckhard Hellbeck, and my partner Rafael Llano is in 10 

México City, along with Sabina Hidalgo, and in London 11 

we have my colleagues Agnieszka Zarówna, McCoy Pitt, 12 

Poorvi Satija, Isabella Reynoso, Ivan Philippov, 13 

Brooke Wilson.  And my sincere apologies if I've 14 

forgotten anyone, but I think that is everyone who is 15 

online. 16 

          PRESIDENT KALICKI:  All right.  Welcome to 17 

all, and of course we do have the full participant 18 

list. 19 

          So, for the Respondent, I see Ms. Sanoja.  I 20 

don't know if you will be taking the lead today--or, 21 

actually, I see Mr. Torterola and his colleagues in 22 
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the group shot.   1 

          So, whoever will be speaking, please make 2 

whichever introductions you wish. 3 

          MR. TORTEROLA:  Good morning, Madam 4 

President.  The examination is going to be conducted 5 

by Ms. Sanoja.  However, I would like--I will not 6 

introduce everyone.  The same team that participated 7 

in previous hearings is here with us today in 8 

Washington, D.C.  There are some people participating 9 

from Guatemala.  I just would like to mention that the 10 

Attorney General out of Guatemala is Mr. Wuelmer 11 

Gómez.  He's sitting by my side, and I understand that 12 

the Vice Minister of Economy in Guatemala is also 13 

participating.   14 

          For the rest, as you said, we have the List 15 

of Participants.  I would say that almost everyone in 16 

the List of Participants is today attending this 17 

Hearing. 18 

          Thank you very much, and good morning to 19 

everyone, and good afternoon for those in--  20 

          PRESIDENT KALICKI:  Thank you again.  And, 21 

of course, welcome to the representatives of the 22 
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Parties, including the Government of Guatemala.  So, 1 

welcome. 2 

          So, as you know, the order of business today 3 

is simple.  It is the supplemental examination of Vice 4 

Minister Pérez.   5 

          Before we proceed to that, however, are 6 

there any--I hesitate to ask, but are there any other 7 

procedural matters that the Parties wish to raise? 8 

          Ms. Menaker?  9 

          MS. MENAKER:  None other than I 10 

apologetically just have to reiterate that we 11 

do--reiterate that we were prejudiced by this very 12 

late submission, or transfer, I should say, of a 13 

document, and we spent--I mean, the day before the 14 

Hearing trying to read, digest, confer with Guatemalan 15 

Counsel about the content of a voluminous decision 16 

that was not publicly available to which we could not, 17 

despite our very best efforts, gain access to it 18 

before it was given to us.  And it has put us in a 19 

very precarious position having to now move forward.   20 

          I'm very well aware of the Tribunal's 21 

directions that they gave yesterday, and we are 22 
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keeping that in mind with the cross-examination, of 1 

course, but I just did want to emphasize the extreme 2 

prejudice that we feel like we've been under, given 3 

the circumstances. 4 

          PRESIDENT KALICKI:  Your position is noted.  5 

It was explained very well in the correspondence.  So, 6 

we do take that under consideration. 7 

          Mr. Torterola, any preliminary procedural 8 

issues? 9 

          MR. TORTEROLA:  We don't have any 10 

preliminary issues, Madam President, and would--just 11 

to say that we reject everything that has just been 12 

said, but, besides that, I think that we are ready to 13 

proceed. 14 

          Thank you very much. 15 

          PRESIDENT KALICKI:  Thank you.  Well, both 16 

Parties' positions on that issue are well noted, and 17 

we will take this step by step.  The Tribunal has, I 18 

think, made abundantly clear which issues are of 19 

interest to it, and hopefully we can focus on those. 20 

          So, let us bring Vice Minister Pérez back 21 

in. 22 
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          FTI TECHNICIAN:  One moment. 1 

OSCAR RAFAEL PÉREZ RAMÍREZ, RESPONDENT'S WITNESS, 2 

CALLED (Continued) 3 

          PRESIDENT KALICKI:  I remind everyone who is 4 

participating to select the interpretation language of 5 

your choice.  I assume we will be doing this through 6 

interpretation. 7 

          So, welcome again, Vice Minister Pérez. 8 

          Can you hear me through the interpreter, if 9 

necessary? 10 

          THE WITNESS:  Good morning, Madam President, 11 

Members of the Tribunal.  I can hear you loud and 12 

clear. 13 

          PRESIDENT KALICKI:  Thank you.  You may or 14 

may not recall the instructions that I provided when 15 

we saw you a few months ago.   16 

          First of all, let me say welcome back, and 17 

thank you again for coming back to answer a few 18 

additional questions that the Parties or the Tribunal 19 

may have. 20 

          My instructions then were fairly simple:  21 

Because we are speaking through an interpreter and 22 
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because everything must be taken down in writing by 1 

the Court Reporter, it is important that we all speak 2 

slowly and that we all try to avoid interrupting each 3 

other.  So, please try to wait until you are actually 4 

sure that the question is done before you start 5 

answering it, and I will ask Counsel to do the same in 6 

return so we can let the Interpreters catch up. 7 

          The second instruction:  If you understand 8 

the question, please try to answer it in short form.  9 

Both Parties have very limited time today.  If you 10 

don't understand the question, please say so, and 11 

Counsel will do their best to rephrase it for you.   12 

          And, finally, if you need a break for your 13 

comfort, please let me know. 14 

          Do you understand? 15 

          THE WITNESS:  I do understand. 16 

          PRESIDENT KALICKI:  Thank you very much. 17 

          So, I would like to ask you to recite again 18 

the same declaration that you recited last time you 19 

testified. 20 

          Can we have that brought up to the screen?   21 

          All right.  You should see a Witness 22 
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Declaration in front of you.  Could you please read 1 

that into the record? 2 

          THE WITNESS:  I solemnly declare, upon my 3 

honor and conscience, that I shall speak the truth, 4 

the whole truth, and nothing but the truth. 5 

          PRESIDENT KALICKI:  All right.  Thank you 6 

very much. 7 

          Counsel, I am experiencing some of the 8 

connectivity issues at my end, so you may see my image 9 

frozen, but I hope you can hear my voice, and I hope 10 

we can proceed for the time being.  I trust that 11 

Mr. Schwartz will tell me if my voice is not being 12 

heard through a side communication channel we have.   13 

          But assuming that it's okay to proceed--I 14 

see my words on the Transcript, so I know somebody is 15 

hearing them--let us then proceed with the direct 16 

examination of Vice Minister Pérez. 17 

          MS. SANOJA:  Thank you, Madam President.   18 

          Just before I start, I just want to note for 19 

the Translators that I will be asking the questions in 20 

Spanish, but my interventions with the Tribunal will 21 

be in English.   22 
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          I don't know if you can hear me, Madam 1 

President. 2 

          PRESIDENT KALICKI:  Yes.  Oh, yes, I can.  3 

Thank you.  Sorry.  I was nodding rather than 4 

speaking.  That's fine.   5 

          I hear everyone loud and clear.  I'm told 6 

you can hear me loud and clear, and in the interest of 7 

time, let us proceed, then. 8 

          MS. SANOJA:  Thank you, Madam President. 9 

DIRECT EXAMINATION 10 

          BY MS. SANOJA:   11 

     Q.   Good morning, Vice Minister.   12 

          Vice Minister, can you hear me?  13 

     A.   Yes, I can you hear you, Counsel.  Loud and 14 

clear. 15 

     Q.   Good morning. 16 

     A.   Good morning. 17 

     Q.   Could you please remind the Tribunal of your 18 

position and the functions you have mainly in the 19 

Government of Guatemala? 20 

     A.   Gladly.   21 

          My name is Oscar Rafael Pérez Ramírez.  I'm 22 
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a chemical engineer.  I have a master's degree in 1 

environmental studies and another in organizational 2 

leadership.  Because of my academic background and my 3 

professional background in the fields of social and 4 

environmental management, and also due diligence 5 

processes in different industries in Guatemala, I am 6 

now the Minister for Sustainable Development of the 7 

Ministry of Energy and Mines. 8 

          I coordinate and direct the efforts by the 9 

Government to put forward a responsible social and 10 

environmental agenda in mining, hydrocarbons, and 11 

energy projects in Guatemala.  In particular, one of 12 

the main challenges that I have is the implementation 13 

of the consultation to Indigenous Peoples according to 14 

ILO 169. 15 

     Q.   Thank you very much, Vice Minister. 16 

          From the time of your last testimony in 17 

these proceedings,  could you please explain to the 18 

Tribunal the steps you have taken in connection with 19 

the consultation related to Progreso VII?  20 

     A.   Gladly.   21 

          My last Statement was in February this year.  22 
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Starting in March, the Vice Ministry of Sustainable 1 

Development has contacted the Ministry of Culture and 2 

Sports to call an extraordinary meeting of the 3 

Indigenous Peoples Commission of the National Council 4 

for Urban and Rural Development.  We have done this in 5 

other processes in Guatemala, and we used this method 6 

to identify the institution that represents the Maya 7 

Kaqchikel Peoples, the one that is going to be 8 

involved in the consultation of the Progreso VII 9 

Derivada Project.  This consultation has to be 10 

conducted in accordance with the requirements of the 11 

amparo proceedings and the Judgment, and also in 12 

accordance with Convention 169 of the ILO.   13 

          In that regard, one of the main 14 

stakeholders--there are three main stakeholders 15 

defined in the Amparo Judgment: Indigenous Peoples, 16 

the mining title holder, Exmingua, and the Ministry of 17 

Energy and Mines. Their participation is fundamental  18 

in the consultation. For this reason, in late March, 19 

after my testimony we called on the Commission on 20 

Indigenous Peoples. That was during the month of 21 

March. We made the call. In the same month of March we 22 
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held an extraordinary meeting in March and at the 1 

beginning of April we also started communicating with 2 

the Indigenous Mayor's Office, Maya Kaqchikel, which 3 

is the institution that represents the Indigenous 4 

Peoples that inhabit that area. Since establishing 5 

this relationship starting in March, we have 6 

maintained contact with them.  First, through my team, 7 

with the aim of setting up a face-to-face meeting 8 

between myself and the Indigenous Mayors.  This was a 9 

meeting that was held at the end of March.  It must be 10 

understood that this was a whole process.   11 

          At the beginning, the people, the Indigenous 12 

Mayors, Indigenous authorities, showed certain 13 

distrust in this process, so we have had to--have to 14 

overcome that obstacle of the lack of confidence or 15 

trust to have a face-to-face meeting. After that 16 

meeting,  then they accepted to participate in the 17 

process. And in the month - between the end of March 18 

and early April, we were ready to interact with them. 19 

          We have also maintained communication with 20 

different stakeholders in this process.  And as I 21 

stated, we took March and April to interact with the 22 
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Mayor's Office of the Maya Kaqchikel people of the 1 

region, and then in the beginning of May we sent calls 2 

for them to participate in these proceedings as 3 

ordered by the Court, and then subsequently we also 4 

called on  a number of institutions that were named by 5 

the Court to also be participants in these 6 

proceedings.  So, that was in May. 7 

          We have had – in the process of calling, 8 

which is the process by which MEM requests that each 9 

of these institutions name their representatives that 10 

will participate in this process, and that has also 11 

been a process, in particular, because there were some 12 

doubts that were raised by the institutions when they 13 

were asked to participate in this process.  Then in 14 

late May, we got a confirmation from the Indigenous 15 

Peoples' Mayorship.  We got the official confirmation 16 

that they were going to participate, but there were 17 

some doubts raised by them.  There was a request for  18 

the Amparo proceeding to be translated into the Maya 19 

Kaqchikel language.    20 

          MR. LLANO:  Objection, Madam President. This 21 

is beyond the scope of the supplemental exhibits.  We 22 
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have been very patient with the new testimony, but we 1 

are now entering new territory. 2 

          PRESIDENT KALICKI:  All right.   3 

          Ms. Sanoja? A Response? 4 

          MS. SANOJA:  As the Tribunal had noted in 5 

its instructions, the focus is getting a status on the 6 

consultations, and Guatemala has been very clear in 7 

its communications that it wanted to do a direct 8 

examination in order to provide that update to the 9 

Tribunal. 10 

          MR. LLANO:  May I respond? 11 

          PRESIDENT KALICKI:  The Tribunal, of course, 12 

is interested to know about--yes, please. 13 

          MR. LLANO:  Yes.  So, in the Procedural 14 

Order allowing for this recross-examination, the 15 

Tribunal specifically identified the supplemental 16 

exhibits as the scope of the examination.  That is why 17 

we are here, because of the new information that was 18 

posited in those documents. 19 

          Now, Mr. Pérez has given a very long 20 

response, and much new information that is way beyond 21 

what was contained in the documents.  This presents, 22 
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of course, a due process concern, given that 1 

cross-examination must follow immediately thereafter 2 

on new information that is not contained in any 3 

document.  We are revisiting old issues and old 4 

problems.   5 

          Thank you. 6 

          PRESIDENT KALICKI:  Ms. Sanoja, I do think 7 

there are a number of concerns that will arise if you 8 

go beyond the documents that we all prepared to cover 9 

today.   10 

          You know, it's one thing to put a statement 11 

in a document into some context.  It's another thing 12 

to discuss additional events.  So, if you could try to 13 

narrowly circumscribe your questions, that would be 14 

appreciated. 15 

          MS. SANOJA:  Thank you, Madam President. 16 

          (No interpretation.)  17 

                     (Interruption.)  18 

          MS. SANOJA:  I hadn't actually asked a 19 

question.  I was going to pull up a document real 20 

quick. 21 

          Could we get Exhibit R-0355 on the screen? 22 
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          FTI TECHNICIAN:  I apologize, but 355 is not 1 

part of the bundle.  We did not receive this exhibit.   2 

          Is this a new exhibit? 3 

          MS. SANOJA:  It's not.  We can proceed 4 

without it.  It's okay. 5 

          FTI TECHNICIAN:  Okay. 6 

          BY MS. SANOJA:   7 

     Q.   Vice Minister, you mentioned that the call 8 

had already been issued.   9 

          Could you explain to whom you issued that 10 

call and who responded to it? 11 

     A.   I am sorry.  I didn't hear the first part of 12 

the question.  Could you put it to me once again?  13 

     Q.   Yes.  You were describing the process of the 14 

call in the context of the consultation.   15 

          Can you say to whom you issued the call and 16 

who responded to it? 17 

     A.   Yes.  The call was issued to the Maya 18 

Kaqchikel Indigenous Mayor's Office; the Municipal 19 

Councils of San José del Golfo and San Pedro Ayampuc; 20 

the Community Councils for Development also of San 21 

José del Golfo and San Pedro Ayampuc; the holder of 22 
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the mining right, Exmingua; also the University of 1 

San Carlos, the private universities, the Ombudsperson 2 

for Human Rights, the Presidential Dialogue 3 

Commission, the Ministry of Environment, Ministry of 4 

Culture, and, of course, the Ministry of Energy and 5 

Mining has appointed its representatives. 6 

          Now, from them, we have received the 7 

response from the Municipal Council of San José del 8 

Golfo, the Community Councils for Development of 9 

San José del Golfo, Exmingua, the Human Rights 10 

Ombudsperson, Ministry of Culture and Sports, Ministry 11 

of Environment and Natural Resources, Presidential 12 

Dialogue Commission, and that's it. 13 

     Q.   And after this call, or since that time, has 14 

there been some other interaction with the 15 

institutions to whom the call was issued? 16 

          MR. LLANO:  The link with the supplemental 17 

exhibits is missing.  There is no connection to the 18 

supplemental exhibits on this question.   19 

          We understand that there are documents dated 20 

June.  The question now is what happened after June, 21 

so that is beyond the scope of the supplemental 22 
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exhibits. 1 

          PRESIDENT KALICKI:  All right.  It is 2 

somewhat beyond the scope of the timetable of those.  3 

On the other hand, the Tribunal will allow a little 4 

bit more just to complete the thought, if you will. 5 

          I don't have the--okay.  The question 6 

was:  "Has there been any other interaction with the 7 

institutions after that call?"  We will allow that 8 

question, but, Ms. Sanoja, let's not take it too much 9 

further. 10 

          Mr. Pérez, what happened after you heard 11 

back from these various institutions in response to 12 

the call? 13 

          THE WITNESS:  Well, we issued a call for a 14 

meeting to those institutions that had named their 15 

main representatives and alternates.  The meeting was 16 

held 11 August.   17 

          The objective of the meeting was, first, to 18 

inform the different institutions about the actions 19 

that the Ministry of Energy and Mines had taken from 20 

receipt of the Notice of the Final Judgment or the 21 

Execution Order for this Judgment to date, how we had 22 
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been carrying out the different steps that the 1 

Judgment of the Courts of the country have established 2 

in the Judgment on amparo. 3 

          In addition, the idea was to resolve some 4 

doubts that many of the participants had regarding how 5 

the Ministry of Energy and Mines approaches the 6 

consultation process and how we can ensure that that 7 

process is undertaken in a solid fashion and in a 8 

manner that addresses not just the Amparo Judgment, 9 

but also the international standards.  So, both with 10 

this group of institutions that are participating in 11 

this process and with other institutions in due 12 

course, they have expressed a certain concern to us 13 

because some rumors have been spreading in the country 14 

suggesting that the consultation on the Fénix Mining 15 

Project may have been invalidated by the 16 

Constitutional Court.  We know that that's false. 17 

          It's merely an imprecise submission of some 18 

documents, and we clarified that to the participants 19 

in this process at that meeting so that they could 20 

feel assured that the process was, indeed, going 21 

forward in a solid manner.  This same process, the 22 
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same explanation, clarification, as to how it is that 1 

these rumors are totally false is something that we 2 

have repeated with other institutions as well, 3 

including the U.S. Embassy, including different UN 4 

groups, the UN Development Program, UN Women, the 5 

Office of the UN High Commission over Human Rights, 6 

the Swiss Embassy, and other stakeholders who had 7 

expressed concern about these rumors. 8 

          Now, having clarified that doubt, that 9 

concern that the different stakeholders had, they were 10 

also told what the steps were that the Ministry of 11 

Energy and Mines had to take in order to continue 12 

carrying out compliance with the Amparo Judgment. 13 

          Now, something very important to note to 14 

that group was that the Ministry of Energy and Mines, 15 

particularly the team that I'm honored to head up, has 16 

received constant training from different 17 

institutions, including the ILO itself, as to the 18 

proper interpretation and application of the right to 19 

consultation that is established in ILO Convention 20 

169.  That gives us great certainty, as to the 21 

solidity of the processes that we have been carrying 22 
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out so far. 1 

          BY MS. SANOJA:   2 

     Q.   Thank you, Vice Minister. 3 

          You mentioned the Fénix Project.  Do you 4 

recall having said at the earlier hearing that the CGN 5 

consultation process had concluded in December 2021? 6 

     A.   Yes, that's right.  I do. 7 

     Q.   Now, since you gave that testimony, has 8 

there been any event that affects your assertion in 9 

this regard? 10 

     A.   No event has impacted what I said.  The 11 

status of that consultation remains the same. 12 

     Q.   Thank you, Vice Minister.  13 

          MS. SANOJA:  I now yield to my colleagues 14 

from the other party. 15 

          PRESIDENT KALICKI:  Thank you very much.  I 16 

was actually about to jump in with the time warning, 17 

but you anticipated that, so we are fine. 18 

          Let me turn to Mr. Llano, then. 19 

          MR. LLANO:  Thank you, Madam President.  20 

          PRESIDENT KALICKI:  Mr. Llano, you may 21 

proceed when you're ready. 22 
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          MR. LLANO:  Thank you, and thank you to the 1 

Members of the Tribunal. 2 

          PRESIDENT KALICKI:  Mr. Llano, unless it is 3 

just my end, your screen appears to be black, but I 4 

don't know if that's a problem at my end.   5 

          (Overlapping speakers.)  6 

          PRESIDENT KALICKI:  Can the others see 7 

Mr. Llano?  8 

          ARBITRATOR TOWNSEND:  It is your end, Jean.    9 

          PRESIDENT KALICKI:  Okay.  Then it's just a 10 

frozen screen issue that will resolve.   11 

          I can hear you perfectly, so let's proceed. 12 

          MR. LLANO:  Okay.  Thank you.  Thank you 13 

very much. 14 

CROSS-EXAMINATION 15 

          BY MR. LLANO:   16 

     Q.   Good morning, Vice Minister. 17 

          Can you hear me? 18 

     A.   Good morning, Mr. Llano.  Yes, I hear you 19 

very well. 20 

     Q.   Very well. 21 

          Now, Part 3 of our conversation, Vice 22 
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Minister. 1 

          I have a few questions today regarding a 2 

series of additional documents that have recently been 3 

included in the record in this Arbitration.  I would 4 

like to begin by showing you Document R-355.  5 

          For the record, we have given the documents 6 

to FTI, and we have also allowed for access to the 7 

representatives for Guatemala. 8 

          Can you see this up on the screen? 9 

     A.   Yes, I can. 10 

     Q.   This is a letter from the Ministry of Energy 11 

and Mines to Exmingua dated 3 June 2022. 12 

          Do you see that date up at the top of the 13 

Page? 14 

     A.   I do. 15 

     Q.   And, as you can see, on the seal up to the 16 

left, it appears that the letter was received by 17 

Exmingua on June 8, 2022.  This is up by the 18 

letterhead. 19 

          Do you see that? 20 

     A.   Yes, I do. 21 

     Q.   And if we turn to Page 2, you signed this 22 
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letter; correct? 1 

     A.   That is correct. 2 

     Q.   And in this letter, you'll recall that you 3 

invited Exmingua to participate in the preconsultation 4 

phase. 5 

          Do you recall that? 6 

     A.   Yes, I do. 7 

     Q.   Now, let's go back to Page 1, please.  In 8 

the first paragraph, you say:  "I respectfully write 9 

to you to inform you that this Ministry was notified 10 

on October 22, 2021 about the execution of the 11 

Judgment of the Court of Constitutionality dated 12 

June 11, 2020." 13 

          Do you see that? 14 

     A.   Yes, I do. 15 

     Q.   So, by way of reference, it took 16 16 

months--let's establish the timeline. 17 

          It took 16 months for the Constitutional 18 

Court to notify the MEM of its June 11, 2020 Judgment 19 

rejecting the appeal in the Exmingua Case; is that 20 

correct? 21 

     A.   Correct.  I'd have to make that calculation, 22 
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but I assume that it is correct, if that's what you 1 

are representing to me. 2 

     Q.   As from June 11, 2020, to October 22, 2021.  3 

          Do you see that? 4 

     A.   Yes. 5 

     Q.   And you, of course, knew of the existence of 6 

the Judgment of the Constitutional Court of June 11, 7 

2020, before receiving this letter from the Court of 8 

22 October 2021; correct? 9 

     A.   Yes.  I was familiar with it. 10 

     Q.   And then from October 22, 2021, and June 3, 11 

2022, which is the date of this letter up on the 12 

screen, more than seven months went by; correct? 13 

     A.   That is correct. 14 

     Q.   In other words, the MEM took more than seven 15 

months to inform Exmingua of the Final Judgment by the 16 

Court and to initiate, therefore, the preconsultation 17 

process; correct? 18 

     A.   Seven months was the time that it took for 19 

the processes necessary to be able to make that 20 

notice, as you mentioned.  Those are the steps that I 21 

had mentioned in my prior response. 22 
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     Q.   Okay.  So, just to be clear, Mr. Pérez, the 1 

MEM did not engage in consultations on the Exmingua 2 

Project before the case went to the Courts; correct? 3 

          MS. SANOJA:  Objection. 4 

          THE WITNESS:  I understand that that is the 5 

basis of the Court's-- 6 

          (Overlapping interpretation and speakers.) 7 

          (Interruption.) 8 

          (Stenographer clarification.)  9 

          MS. SANOJA:  Asked and answered.  This was 10 

part of his previous cross-examination. 11 

          MR. LLANO:  Madam President-- 12 

          PRESIDENT KALICKI:  Yes, but it's reminding 13 

us and establishing a predicate, I assume, for the 14 

next question. 15 

          You may proceed. 16 

          MR. LLANO:  Okay. 17 

          BY MR. LLANO:   18 

     Q.   Once again, to establish the timeline that 19 

culminates with this letter, Mr. Pérez, the 20 

consultation was not made prior to the case going to 21 

the Courts.  The consultation was not made when the 22 
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Judgment of the Supreme Court was issued in 2016.  The 1 

consultation was not carried out when the Judgment of 2 

the Constitutional Court was issued in 2020.  The 3 

consultation was not done when the clarifying Judgment 4 

was issued. 5 

          I'm sorry.  I haven't concluded my question. 6 

          The consultation was not made when the 7 

clarifying Judgment of the Constitutional Court was 8 

issued in 2021, and, just recently, this notice was 9 

made seven months after the Final Judgment.   10 

          Is that timeline correct? 11 

          (Overlapping interpretation and speakers.) 12 

          (Interruption.) 13 

          (Stenographer clarification.)  14 

          MS. SANOJA:  There were a number of 15 

representations made in this question.  It needs to be 16 

broken down.  It is hard for the Witness to keep track 17 

of all the representations that Counsel made. 18 

          PRESIDENT KALICKI:  I think we can just 19 

shorten the question.  Frankly, I think Mr. Llano was 20 

trying to make some arguments to the Tribunal. 21 

          I think, as I understand the gist of the 22 
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question to Vice Minister Ramírez, is it correct that 1 

no consultations were initiated prior to June 2022?   2 

          I mean, that's really the gist of the 3 

question, is it not, Mr. Llano? 4 

          MR. LLANO:  I think we all know these facts 5 

very well, so I'm happy to stick with the Tribunal's 6 

version of my question. 7 

          PRESIDENT KALICKI:  All right. 8 

          Mr. Ramirez, is it correct that there were 9 

no consultations about the Exmingua Project prior to 10 

June 2022? 11 

          THE WITNESS:  I fear that I don't consider 12 

the question to be properly put.  This communication 13 

that you see inviting that representatives and 14 

alternates be appointed was not made until all the 15 

requirements for being able to do so were met.   16 

          The consultation process began at the moment 17 

that one receives the Notice of the Final Judgment in 18 

the amparo matter, which was in October of 2021. 19 

          BY MR. LLANO:   20 

     Q.   Thank you. 21 

          Now, Mr. Pérez, we have established that the 22 
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MEM took more than seven months to send this 1 

invitation for the preconsultation.  And I'd like to 2 

confirm:  Do you recall whether the consultations in 3 

this process must be exhausted within 12 months 4 

counted from the date of the Final Judgment? 5 

          (Overlapping interpretation and speakers.) 6 

          (Interruption.) 7 

          (Stenographer clarification.)  8 

          MS. SANOJA:  Sorry.  I said, I don't think 9 

it's been established with the Witness that seven 10 

months have transpired.  You are making that 11 

assumption in the question. 12 

          PRESIDENT KALICKI:  Actually, the Witness 13 

did agree that roughly seven months between 14 

October 2021 and June 2022 is about seven months.   15 

          So, let us please try to proceed. 16 

          MR. LLANO:  Okay. 17 

          PRESIDENT KALICKI:  All right.  So, the 18 

question:  Do you recall whether the consultations in 19 

this process must be exhausted within 12 months 20 

counted from the date of the Final Judgment?  I think 21 

that was the question to Vice Minister Ramírez. 22 
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          MS. SANOJA:  Just to clarify, Madam 1 

President, I think the confusion here--and that was 2 

why we asked for the clarification--is that he has not 3 

accepted that the consultation process started in June 4 

of 2022.  He clearly said that it started right after. 5 

          PRESIDENT KALICKI:  I think he is quite 6 

capable-- 7 

          (Audio interference.)  8 

          MS. SANOJA:  Madam President, sorry.  You 9 

cut out. 10 

          PRESIDENT KALICKI:  I think the Witness is 11 

quite capable of answering these questions for 12 

himself, so let's proceed.  I think the Witness is 13 

capable of answering some of these questions for 14 

himself, Ms. Sanoja, so let us try to let him provide 15 

testimony. 16 

          Mr. Llano, why don't you put the question 17 

again?  18 

          MR. LLANO:  Okay. 19 

          BY MR. LLANO:   20 

     Q.   As you can see, Mr. Pérez, in the last line 21 

of the first paragraph, a reference is made to a term 22 
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of 12 months. 1 

          Do you see that? 2 

     A.   Yes. 3 

     Q.   And that is the time frame within which the 4 

consultations should conclude, this pursuant to the 5 

Judgment of the Constitutional Court; correct? 6 

     A.   That is not correct. 7 

     Q.   Would you like to see the Judgment? 8 

     A.   Yes, please. 9 

     Q.   Let's look at the Judgment. 10 

          It is C-145.  And in the Spanish-language 11 

version it's at Page 86, and in the English-language 12 

version it's at Page 42.  13 

          And if you notice, in the English-language 14 

version it's the fourth line from the bottom, and in 15 

the Spanish-language version it's from the second 16 

line.  And it says in boldface, to that end:  "The 17 

Court grants 12 months counted from this Judgment 18 

becoming firm, during which time the Authority called 19 

into question should provide detailed quarterly 20 

reports spelling out the advances in the consultation 21 

process."  22 
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          Do you now recall that the Judgment does 1 

establish a 12-month period to conclude the 2 

consultations? 3 

     A.   But a few lines further on in the same 4 

judgment establishes that at the end of the 12 months, 5 

one should give a detailed report indicating the 6 

advance of the process or progress in the process and 7 

if it's not concluded, and then there are some 8 

guidelines as to what one should do.  So, 12 months is 9 

an indicative term.  It's not a restrictive one. 10 

     Q.   It is the term that was established by the 11 

Court in this Judgment; correct? 12 

     A.   It's an indicative term, but in the previous 13 

question you asked me whether it was true or not that 14 

the process must conclude at 12 months.  It is not 15 

that it must.  It's an indicative term. 16 

     Q.   Well, now, you're the one who is changing 17 

the words of my question.  I asked if you recalled 18 

that the term of 12 months was established in the 19 

Judgment.  You said no, and I showed you the Judgment.   20 

          I think we can go on. 21 

          Now, the letter that we saw just a moment 22 
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ago, the letter from June of 2022, refers to 1 

preconsultation.  That means, by definition, if one is 2 

referring to preconsultation, that the consultation, 3 

per se, has not yet begun.  This in relation to the 4 

Progreso VII Derivada Project; correct? 5 

     A.   I'm sorry, could you repeat the question?   6 

     Q.   Given that the invitation set out in this 7 

letter refers to preconsultation, that suggests that 8 

the consultation itself has not yet begun; correct?  9 

     A.   The consultation, as was established in the 10 

Judgment, includes several phases for the whole 11 

consultation.  There is one phase within the process 12 

that the Judgment calls consultation which must be 13 

exhausted after certain prior preparation phase, that 14 

comes before the preconsultation phase, and then 15 

there's the consultation and then a subsequent phase 16 

to verify compliance.  All of these actually 17 

constitute the consultation with Indigenous Peoples. 18 

          So, compliance with the consultation as per 19 

the guidelines of consultation, in keeping with what 20 

the Constitutional Court has established, has been 21 

initiated from the reception of the final Judgment or 22 
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final execution order.  One should not get confused 1 

about this particular process of exchange of 2 

information which is included in the Judgment as well, 3 

and which it also calls consultation. 4 

     Q.   You said that there is a phase in the 5 

process that the Judgment calls consultation that must 6 

be exhausted after the preconsultation.  That phase 7 

which the Judgment calls consultation has yet to 8 

begin; is that right? 9 

     A.   That phase has yet to begin.  That's right. 10 

     Q.   Thank you very much. 11 

          And we've seen just a moment ago in the 12 

judgment of the Constitutional Court that the MEM 13 

should submit detailed quarterly reports spelling out 14 

progress in the consultation process.  Do you recall 15 

that section of the Judgment? 16 

     A.   Yes, that's right. 17 

     Q.   And if we count from 22 October 2021, which 18 

is when the final execution order of the Judgment was 19 

presented, the MEM should have submitted three 20 

quarterly reports at this stage; is that right? 21 

     A.   Yes, it is. 22 
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     Q.   And I have a question:  Did you share those 1 

quarterly reports with the representatives for the 2 

State in this Arbitration? 3 

     A.   I don't recall whether the documents that 4 

were requested of me include me having shared those 5 

with them.  I don't think so. 6 

          MS. SANOJA:  Again, it was part of the 7 

cross-examination that was previously had where he was 8 

asked specifically this question. 9 

          PRESIDENT KALICKI:  All right.  I don't have 10 

a record of--or I don't recall the prior question 11 

you're saying you were put to him on this.   12 

          Let us just see what he has to say.  Let's 13 

put the question to him now. 14 

          BY MR. LLANO:   15 

     Q.   The question was:  Of the three quarterly 16 

reports that should exist at this stage, did you share 17 

these with the representatives of the State in this 18 

Arbitration?  That was the question. 19 

     A.   Specifically those documents?  I don't 20 

recall. 21 

     Q.   You are aware, then, to close out of this 22 
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point, that Exmingua has had its extraction and 1 

commercialization activity suspended from March 2016 2 

to date; correct? 3 

     A.   That is correct. 4 

     Q.   Now, Vice Minister, in the performance of 5 

your functions, do you--it's up to you to implement 6 

judicial judgments related to consultations under ILO 7 

Convention 169; is that correct? 8 

     A.   It is correct, yes. 9 

     Q.   And that means that you must often review 10 

those judgments and judicial rulings; correct? 11 

     A.   With the support of my lawyers, yes.  I have 12 

to review them. 13 

     Q.   Okay.  Now, let's look at another--another 14 

document is R-0357.  And, for the record, this is a 15 

Judgment of the Constitutional Court dated 26 April 16 

2022, this year. 17 

          Now, Mr. Pérez, have you seen this document 18 

before today? 19 

     A.   Yes, I have. 20 

     Q.   And in the first paragraph under the date, 21 

it says the interlocutory constitutional appeal filed 22 
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by Cristobal Pop Coc against the Supreme Court of 1 

Justice, acting as amparo court, is now before this 2 

Court for resolution. 3 

          Do you see that?  4 

     A.   Yes, I do. 5 

     Q.   And two lines further on, or three lines 6 

below in the English-language version, it notes who 7 

Mr. Pop is and it says, "Cristobal Pop Coc, Appellant, 8 

and other persons, all neighbors in the Municipality 9 

of El Estor, acting as Indigenous Peoples, filed an 10 

amparo action against the Ministry of Energy and Mines 11 

indicating that the challenged act was the granting of 12 

the license of the mining exploitation right of the 13 

project called 'Fènix Mining Extraction Project' 14 

granted to the Guatemalan Nickel Company (CGN) on the 15 

grounds that the right of consultation with Indigenous 16 

Peoples had been violated." 17 

          Have I read that right? 18 

     A.   Yeah. 19 

     Q.   And then it notes there was an amparo 20 

process against the MEM with respect to the Mining 21 

License for CGN and Consultations as per ILO 169. 22 
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          Do you recall? 1 

     A.   Yes, I do. 2 

     Q.   And, in effect, those consultations were 3 

related to Indigenous Peoples of the Municipality of 4 

El Estor; correct? 5 

     A.   El Estor and Panzós. 6 

     Q.   Very well.  Thank you.   7 

          Now, you made reference to the CGN case in 8 

your second written Statement and also in the oral 9 

statement that you gave in March of this year.  Do you 10 

recall that? 11 

     A.   Yes, I do. 12 

     Q.   Now, let's turn to Page 2 of this document. 13 

          Now, in the seventh line from the top, and 14 

also the ninth line in the English version from the 15 

top--precisely.  Seventh line in Spanish.  There it 16 

is. 17 

          So, there, there is reference to the fact 18 

that the Constitutional Court handed down a Judgment 19 

on June 18, 2020. 20 

          Can you see that?   21 

     A.   Yes.  22 
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     Q.   And then it says, two lines down, that in 1 

that Judgment, the Constitutional Court decided to 2 

confirm the amparo, and as a consequence, it also 3 

ordered the Ministry of Energy and Mines to resolve 4 

the consultation process provided for the Convention 5 

169. 6 

          Do you see that? 7 

     A.   Yes. 8 

     Q.   And three lines below that, in both 9 

versions, it is indicated that the Court left the 10 

Resolution issued by the Ministry of Energy and Mines 11 

suspended since insofar as it granted the CGN entity 12 

the right to carry out mining activities. 13 

          Do you see that? 14 

     A.   Yes. 15 

     Q.   And you would recall that the Constitutional 16 

Court ordered, by means of this Judgment, for  CGN to 17 

suspend their mining activities. 18 

          Do you recall that? 19 

     A.   As part of a provisional amparo, that is 20 

correct. 21 

     Q.   No, I apologize.  This is the Constitutional 22 
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Court, the one that ordered the suspension of the 1 

mining activities. 2 

          Do you recall that aspect of the case? 3 

     A.   The Constitutional Court ordered--let me 4 

explain the way I understand it.  The Constitutional 5 

Court issued instructions for the Supreme Court of 6 

Justice, to order the Ministry of Energy and Mines to 7 

suspend Resolution 1208.  These legal formalities 8 

sometimes I confuse them, but it is not that the Court 9 

suspended it.  The one that finally suspends is, the 10 

Ministry of Energy and Mines, by an order given by one 11 

court to the other. 12 

     Q.   Thank you very much for the clarification. 13 

          Now, you would recall that you mentioned in 14 

your Second Statement that the MEM, the Ministry of 15 

Energy and Mines, received in March 2021, the final 16 

Judgment. 17 

          Do you recall that? 18 

     A.   Yes, I do. 19 

     Q.   If we continue with this document that we 20 

have here on the screen, in both versions, there is 21 

subparagraph (d), that says:  "Because--On the grounds 22 
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that there has been noncompliance with the Judgment 1 

rendered by this Court that, (1) mining operations 2 

have continued within the area of the suspended 3 

license, (2), there has been inaction and 4 

justification of the illegal exploitation operations 5 

carried out in the area of the suspended license by 6 

the challenged authority and, (3), the preconsultation 7 

process initiated needs to be suspended as long as the 8 

challenged authority does not order the cessation of 9 

the mining operations ordered by this Court." 10 

          Do you see that? 11 

     A.   Those are the reasons alleged by Mr. Pop in 12 

his pleading.  I do see that. 13 

     Q.   Exactly. That is my next question:  Were you 14 

aware, Mr. Pérez, before today that the claimants, the 15 

amparo applicants, presented a pleading with these 16 

concerns?  Do you know that one of the amparo 17 

applicants-- — 18 

 A. One of the amparo applicants, don 19 

Cristobal Pop, yes. 20 

    R.   Well, it is more than one.  If we go back to 21 

Page 1, we see that it is Cristobal Pop and some other 22 
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neighbors from the area.  It doesn't specify how many. 1 

     A.   Exactly.It doesn't specify how many, but 2 

Cristobal Pop--we only see the name of Cristobal Pop.  3 

That was one of several amparo applicants.  So, 4 

Cristobal Pop was one of them, and there were others. 5 

     Q.   Yes.  Yes.  I understand.  I think that we 6 

can believe the Constitutional Court that the 7 

Constitutional Court knew that it was more than one 8 

person.  The one presenting this application? 9 

     A.   Yes.  Yes.  That is correct.  The one that 10 

was presenting an application for the due compliance 11 

with the Judgment. 12 

     Q.   So, can these measures or application be 13 

presented by any person, including any of these amparo 14 

Applicants? 15 

     A.   I understand that any party may request if 16 

they considered that an amparo is not being complied 17 

with as established by the Court, they could present 18 

that request to the Court. 19 

     Q.   Yes.  And if we go back to Page 2, there it 20 

says--the next sentence towards the end--Page 3, as a 21 

matter of fact.  There it says, in the first line, in 22 
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Spanish:  "The Appellant presented--filed a petition 1 

on July 1, 2021, before the Supreme Court of Justice 2 

acting as Amparo Court, the challenged authority, 3 

wherein the request--here requested assistance for the 4 

due execution of the related Judgment." 5 

          My question is, did you know, Mr. Pérez, 6 

before today, that the Complaint that we just read 7 

about in connection with the Fénix Mine was presented 8 

on July 31, 2021. 9 

          Do you recall that? 10 

     A.   Yes.  Yes, I confirm that. 11 

     Q.   Then that means that the pre-consultation in 12 

the case of CGN had been initiated before July 2021; 13 

correct? 14 

     A.   Yes.  If my memory serves me right, it was 15 

in April--that was the pre-consultation, or, rather, 16 

the pre-consultation process.  I do not recall 17 

exactly, but let me think about this.  Just a second.  18 

Just to recall the timing.  So, there was--we had 19 

April when they had the first call, and then I think 20 

it was initiated in June.  No, the pre-consultation 21 

must have been initiated between August and September. 22 
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     Q.   But as part of this request, there is a 1 

request for a suspension of the pre-consultation 2 

process.  That means that the pre-consultation had 3 

already been initiated? 4 

     A.   This is what they understood had happened, 5 

but I need to review my notes.  I do not recall the 6 

details. 7 

          MS. SANOJA:  Pardon me, Madam President.  He 8 

addresses this issue in his Second Statement, so it 9 

would be fair to take him to his Second Statement, 10 

Paragraph 21.  11 

          BY MR. LLANO:   12 

     Q.   There is no need to go to a different 13 

document.  We are going to continue with the one that 14 

we have on the screen. 15 

          The same sentence that we were looking at a 16 

couple of minutes ago continues and states that:  "As 17 

of the date of the presentation, the filing of the 18 

petition, February 18, 2022, the challenged court has 19 

not issued any notification regarding the processing 20 

of the request filed." 21 

          Do you see that? 22 
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     A.   Yes. 1 

     Q.   You knew before today that the claimants 2 

complained that they had not been informed of any 3 

process or step that had taken place as part of the 4 

complaint that they presented? 5 

     A.   As of today? 6 

     Q.   No.  I'm asking you before today.  7 

     A.   Before today, the Complainant had already 8 

been served notice of this application, but they had 9 

not been notified at the time of filing this request. 10 

     Q.   That's what I meant.  So their concern was 11 

precisely that they had not been informed of any step 12 

as part of these issues; correct? 13 

     A.   The Supreme Court of Justice had not 14 

responded positively or negatively in connection with 15 

their request, that is correct.   16 

     Q.   But they had not responded on that request 17 

or petition that they had not been notified of any 18 

decision, order, or anything as part of that record; 19 

correct? 20 

     A.   That, I understand, is the complaint. 21 

     Q.   Now we are going to look at Page 6.  In line 22 
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12 from the top and four from the bottom in English.  1 

12 in Spanish and four from the bottom--four from the 2 

bottom in English.  There is a subparagraph (e).  3 

There it says:  "That the previous petition was 4 

resolved in a decision of July 1, 2021," and then four 5 

lines below, there is a (iv) that says:  "The Ministry 6 

of Energy and Mines, the challenged authority, is 7 

ordered to submit to this Court within five days of 8 

the notification of this resolution, certified copy of 9 

the proceedings in compliance with the Judgment dated 10 

June 18, 2020, rendered by the Constitutional Court."  11 

This is a resolution that was issued by the Supreme 12 

Court of Justice within the context of the request for 13 

due compliance.  Is that correct? 14 

     A.   Yes, it is. 15 

     Q.   And MEM was, indeed, served notice of this 16 

Resolution by the Constitutional Court, rather, the 17 

Supreme Court of Justice, dated June 21, 2021; 18 

correct? 19 

     A.   Yes. 20 

     Q.   And that notice was presented in July 2021; 21 

correct? 22 
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     A.   That's correct.  1 

     Q.   On the same page, the second-to-last in the 2 

Spanish and the eighth line in English, there is a 3 

subparagraph (f), (f) and reads:  "Subsequently, 4 

different resolutions were issued, among them, those 5 

of, one, October 15--we continue--2021, where in the 6 

Ministry of Energy and Mines was deemed to have 7 

complied with the order." 8 

          Do you see that? 9 

     A.   Yes.  10 

     Q.   MEM complied with--provided information that 11 

was requested by the Supreme Court of Justice; 12 

correct. 13 

     A.   Yes. 14 

The MEM sent the requested information within the 15 

deadline. 16 

         Q.  And was it you the person who had to 17 

collect information--put together the information 18 

requested by the Supreme Court of Justice?  19 

     A.   It was not myself but the team that works 20 

with me. 21 

     Q.   Your team, but under your supervision; 22 
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correct? 1 

     A.   Yes. 2 

     Q.   At any rate, the transfer of this 3 

information by the MEM to the Supreme Court of Justice 4 

implies that the MEM was informed of the process; 5 

correct? 6 

     A.   Yes. 7 

     Q.   Very well.  We are going now to go down in 8 

this document, and we are going to see the Transcript 9 

of the Hearing of March this year.  Day 4.  That 10 

includes your Statement.  We are going to see that on 11 

the screen.  Transcript Hearing Day 4, and we are 12 

going to see Page 1088.  Many pages of Transcript, 13 

Mr. Pérez.     14 

A. I hope it is something positive for this process.  15 

Q. Same. 1088 in Spanish.  And Page 1057 in English. 16 

          I would like to review with you some lines 17 

of this statement.  Starting at Line 5 in Spanish, it 18 

says:  "Is there something that you would like to 19 

correct, Vice Minister Pérez, in your Witness 20 

Statement since you submitted it October 15, 2021?"  21 

          You said:  "Thank you very much.  Yes, I 22 
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would like to update the information with respect to 1 

what I established in my Statement.  The work of the 2 

Ministry has continued, and, therefore, I fear that 3 

that information is not updated.  First, I'm going to 4 

speak of the case of the consultation with the Fénix 5 

Mining Company that was the--well, that was the status 6 

at that time.  The Ministry of Energy and Mines was 7 

engaged in that consultation.  Nonetheless, it was 8 

completed in December of 2021.  So, I should say that 9 

that consultation has concluded." 10 

          Do you recall that statement? 11 

     A.   Yes, I do.  Thank you. 12 

     Q.   In this update that you provided in March of 13 

this year regarding the consultation in connection 14 

with Fénix, you did not mention that there was a 15 

pending judicial action to suspend the 16 

pre-consultation process.  You did not mention that 17 

here; correct? 18 

     A.   There was a request for due enforcement.  19 

But, yes, I did not mention that. 20 

     Q.   And you did not mention this judicial action 21 

in your Second Statement dated October 15, 2021; 22 
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correct? 1 

     A.   The process had completely concluded,which 2 

is what I mentioned.  I did not mention that, correct. 3 

     Q.   And for the question to be clear for the 4 

record, Mr. Pérez, my question is the following:  In 5 

your Statement, in your Second Statement dated 6 

October 15, 2021, you did not mention that there was a 7 

legal proceeding--that is to say, a request for due 8 

enforcement for the Constitutional Court that was 9 

still outstanding.  You did not mention in your Second 10 

Statement; correct? 11 

     A.   No, I did not. 12 

     Q.   Good.  Now, we are going to look at a 13 

different document.  We are going to go back to the 14 

Judgment by the Constitutional Court dated April 26, 15 

2022.  This is R-357.  Now, we are going to look at 16 

Page 6, please.  Page 6 in Spanish, 7 in English.  In 17 

the second-to-last line in Spanish and in the eighth 18 

line in English, there is Subparagraph (f).  And this 19 

Subparagraph (f) is something that he with just saw a 20 

couple of minutes ago is the subparagraph whereby the 21 

Constitutional Court is referring to different 22 
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resolutions issued by the Supreme Court of Justice.  1 

And as seen before the first one is dated October 15, 2 

2021, and if we continue to scroll down, in the third 3 

line of the next page, there is a reference to a 4 

resolution of October 28, 2021. 5 

          Do you see that?   6 

     A.Excuse me. Would you please zoom in?  7 

    Yes, I can see that. 8 

     Q.   So, we are showing various items under this 9 

subparagraph whereby the Constitutional Court is 10 

referring to different resolutions by the Supreme 11 

Court of Justice.  The first one we saw was the one 12 

dated October 15, 2021, the second one is dated 13 

October 28, 2021, and later on down there, there is a 14 

third resolution dated December 8, 2021. 15 

          Do you see that? 16 

     A.   Yes. 17 

     Q.   Thank you.  And those resolutions, as you 18 

may see here in this paragraph, refer to requests for 19 

information by the Supreme Court of Justice to MEM and 20 

the transfer of that information or the conveyance of 21 

that information that was requested by MEM; correct? 22 
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     A.   Yes. 1 

     Q.   In this description of the background, there 2 

is no reference to a final decision by the Supreme 3 

Court of Justice regarding the enforcement? 4 

     A.   Correct. 5 

     Q.   And now, as you can see, Mr. Pérez, when the 6 

Constitutional Court issued this Judgment on April 26, 7 

2022, they were not aware that the Supreme Court of 8 

Justice had already resolved the request for due 9 

enforcement; correct?   10 

     A.   Correct, they were not aware, and that's the 11 

reason why they handed down this Judgment. 12 

     Q.   Let us look now at Page 9 and 10.  In 13 

English--10 in English and 9 in Spanish.  This is the 14 

resolution, and here we see Number 3.  Under 15 

Number 3:  "The Constitutional Court is ordering the 16 

challenged court, that is to say the Supreme Court of 17 

Justice--that within 48 hours of receipt of the 18 

execution of this judgment and its procedural 19 

background, to notify the Appellant of the resolutions 20 

issued in the process of the due execution, as filed 21 

at the address indicated by the Appellant and 22 
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subsequently to continue with the processing of the 1 

referred request at appropriate procedural stage, with 2 

the celerity imposed by the relevant law." 3 

          Did I read it correctly? 4 

     A.   Yes, you read it correctly. 5 

     Q.   And later on at 4, it says:  "To urge the 6 

challenged authority to observe, in the future, and 7 

the processing and the resolution of the 8 

constitutional guarantees under its authority, the 9 

principles established in Article 5, paragraphs (c) 10 

and (d) of the law on amparo, as they be observed." 11 

          So, Mr. Pérez, with this judgment, there was 12 

an obligation to notify the Appellants of the 13 

resolution that we just read a couple of minutes ago; 14 

correct? 15 

     A.   Yes. 16 

     Q.   And some of those resolutions were the 17 

Resolution that the Supreme Court had requested 18 

information of the MEM; correct?  And since that was 19 

not reported to the Appellants, they were not able to 20 

provide any comments on the information received from 21 

MEM; correct? 22 
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     A.   Correct. 1 

     Q.   Now the Constitutional Court, as you may see 2 

here, is saying here that there is an obligation to 3 

inform of these resolutions and later on continue with 4 

the proceeding in due course, and it also is urging to 5 

comply with the Constitutional guarantees, but here 6 

the Supreme Court of Justice had already resolved all 7 

of the case without justifying anything; correct? 8 

     A.   That is correct. 9 

     Q.   Now, your understanding, Mr. Pérez, is that 10 

a decision by the Supreme Court of Justice may be 11 

challenged before the Constitutional Court; correct?  12 

Do you agree with that? 13 

     A.   Yes.  There are some steps to be followed, 14 

but the answer is yes. 15 

     Q.   Let's move on to a different document, 16 

R-358.  17 

          For the record, this is a resolution of the 18 

Supreme Court of Justice of May 5, 2022. 19 

          Do you recognize this document?  If you 20 

want, I can help you recall this. 21 

     A.   The documents are very similar, and it is 22 
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difficult to differentiate them. 1 

     Q.   Yes, no worries. 2 

          So, in line four from the bottom, and fifth 3 

line, Page 2 in English, we are looking at Page 2 in 4 

English.  Fifth line, number five. 5 

     A.   Yes. 6 

     Q.   And in Spanish it is the fourth line from 7 

the bottom.  There is also subparagraph (5) and it 8 

says: "In compliance with the order by the 9 

Constitutional Court notice be served, as appropriate, 10 

to the related amparo petitioner in connection with 11 

the electronic mailbox that Mr. Cristobal Pop 12 

mentioned." 13 

          Do you see that?  14 

     A.   Yes. 15 

     Q.   And hereby through this notification, the 16 

amparo petitioners would be surprised to hear that the 17 

process not only continued without any notification, 18 

but also had been--the merits of the case--of their 19 

request had been solved or decided on? 20 

     A.   Yes, they should have heard of that, yes.  21 

Or there should have been a way for them to hear about 22 
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that. 1 

     Q.   Okay.  Now, let's move to a different 2 

document.  This is R-359. 3 

          For the record, this is a letter by the 4 

Supreme Court of Justice.  This was sent to the 5 

General Archive of the Courts, and this is dated 6 

May 23, 2022.  Have you seen this document before? 7 

     A.   Once again, I am confused by the documents.  8 

If you help me identify them. 9 

     Q.   Certainly. 10 

          The first paragraph of this letter is 11 

saying:  "Dear Sir or Madam, in compliance with the 12 

requirements indicated in notice 1-2007, et cetera, I 13 

hereby request that the case file indicated below be 14 

received in the archive." 15 

          Do you see that? 16 

     A.   Yes, I see that. 17 

     Q.   But it does not say that this proceeding has 18 

been concluded or that there are outstanding 19 

petitions.  It doesn't say so; correct? 20 

     A.   I do not see that. 21 

     Q.   Very well.  Now, you mentioned in your 22 
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Statement--and we may look at it if you wish, but do 1 

you recall mentioning that the CGN proceeding faced 2 

several challenges, even though the absence of 3 

violence also facilitated the relationship with the 4 

local actors?  5 

          Do you remember that? 6 

     A.   Yes. 7 

     Q.   Now we are going to look at a different 8 

document.  This is C-1068.  9 

          And, for the record, this is an article that 10 

reads:  "Constitutional Court, again, suspends the 11 

legality of consultation on the mine--on the El Estor 12 

Mine," and this is dated April 2022.  Let's go to 13 

Page 2, Page 2 in both languages. 14 

          Now in the first paragraph in Spanish and 15 

the third line of the first paragraph, there is a 16 

phrase that starts with "sin embargo," "however."  17 

"Sin embargo" it is the third line.  Right there.  And 18 

in English, it is the fourth line in the first 19 

paragraph.  There it reads:  "However, the MEM left 20 

out more than 90 communities that were opposed to the 21 

operation of the mine." 22 



Page | 2759 
 

B&B Reporters 
001 202-544-1903 

Official Use Only 

          So, my question, Vice Minister, is how many 1 

indigenous communities do you recall requested to 2 

participate in this consultation proceeding, but MEM 3 

did not grant them that recognition? 4 

     A.   I remember that there were 48 communities. 5 

     Q.   48.  Very well. 6 

          In the next paragraph--we are going to 7 

remove this one. 8 

          It reads:  "In October 2021, Q'eqchi' 9 

leaders, including some of the amparo petitioners, 10 

launched a peaceful protest demanding the closure of 11 

mining operation, which consisted in blocking the 12 

passage of trucks loaded with coal the mine needs for 13 

its operation." 14 

          Do you see this? 15 

     A.   Yes, I do. 16 

     Q.   Do you recall the blockade? 17 

     A.   I recall the blockade.  Yes, I do. 18 

     Q.   And just to confirm, you did not mention 19 

this blockage in your written statement or in the oral 20 

statement you provided in the last hearing?  21 

     A.   Clearly, it had nothing to do with the 22 



Page | 2760 
 

B&B Reporters 
001 202-544-1903 

Official Use Only 

process we were carrying out.  1 

     Q.   In the next sentence we read:  "From the 22 2 

to 24 of that month, when coal Reserves were already 3 

at the limit, Giammattei's administration sent 4 

hundreds of police and soldiers to--police members and 5 

soldiers to clear the passing and also suppress 6 

protesters--demonstrators." 7 

          Do you recall that? 8 

     A.   Yes. 9 

     Q.   Do you recall this police and military 10 

action in the Fénix Project in October of 2021? 11 

     A.   But not in the manner that we see described 12 

in this opinion column.  13 

     Q.   So, it is correct that the police and the 14 

military forces got involved; correct? 15 

     A.   Well, among many other actions that we had 16 

on--at that site. And that brings me back to the fact 17 

you mentioned, that at the moment they were notified 18 

the claimants could have seemed to be surprised. In 19 

reality, no, because we had previously met with them 20 

to explain the reasons why their requests were not 21 

viable.  And there was a series of actions that were 22 
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potentially initiated with a peaceful blockade, but 1 

later on the process evolved because of the 2 

involvement of other outside actors, and they stopped 3 

being just a demonstration against the mine.  They 4 

came to be acts of vandalism against the population.  5 

And that's when I recall the police and the military 6 

acted to restore peace in the Municipality of 7 

El Estor. 8 

     Q.   And that's precisely the point, sir.  You 9 

mentioned that there were acts of vandalism that 10 

required the police and the military to intervene.  11 

But what you told this Tribunal in your Witness 12 

Statement is that there were no acts of violence and 13 

that this facilitated the relationship with the local 14 

actors.   15 

          It isn't correct that there were no acts of 16 

violence; there were acts of violence, including acts 17 

of vandalism? 18 

     A.   Yes, but not from the company towards the 19 

population of the area, which is what I had previously 20 

informed and I think that I informed you of this when 21 

we discussed this previously.    22 
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     Q.   Again, you didn't include these acts of 1 

vandalism in your Witness Statement and in the 2 

Tribunal's testimony; correct? 3 

     A.   Yes, correct. 4 

     Q.   Okay.  Let's look at this article again, 5 

this press piece, and we're going to show it on the 6 

screen.  And here it starts saying, a day later, right 7 

after the picture, you'll see the Spanish.   8 

          It says:  "One day after the police 9 

intervention, Giammattei, the President of the 10 

Republic, ordered a state of siege that had MEM and 11 

the Mine carry forward the consultation demanded 12 

in--by the High Courts in the midst of the martial 13 

environment that allowed them to fragment the 14 

opposition movement and criminalize those who directed 15 

and reported it.  By the end of December, the MEM 16 

announced that the consultation had concluded."   17 

          Mr. Pérez, I am sure you remember that there 18 

was a declaration of a state of siege by the President 19 

of the Republic; right?  20 

     A.   Yes, I remember. 21 

     Q.   The process mentioned here, the Fénix Mine 22 
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consultation process, that was concluded, according to 1 

your testimony, in December 2021; correct? 2 

     A.   Correct. 3 

     Q.   So, MEM received the final execution order 4 

in March 2021, and according to you, it concluded the 5 

whole process in nine months; correct? 6 

     A.   Yes, correct. 7 

     Q.   As we have seen in the case of Exmingua, the 8 

invitation to the preconsultation was issued seven 9 

months after it received the Final Judgment; correct? 10 

     A.   Correct. 11 

     Q.  Your position is that the fact that dozens of 12 

communities were excluded and that a state of siege 13 

was declared amongst the consultations had nothing to 14 

do with the conclusion of the consultations of the 15 

Fénix process in nine months' time; right?   16 

     A.   The way you're putting it, it seems to 17 

suggest that we are talking about dozens of 18 

communities that legitimately had to be involved in 19 

the consultation process.  That's not the case.  We 20 

cannot include all of the communities in it, nor can 21 

we include whoever wants to participate in the 22 
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consultation process.  We must determine the 1 

participants in accordance with international 2 

standards and we have to determine the way in which 3 

consultations are going to take place.  We met with 4 

the leaders of these communities and the lawyers for 5 

these communities to explain to them what the scope 6 

was going to be, what the surface area covered was 7 

going to be.  We had 153 indigenous communities.  All 8 

of them participated in the consultation process 9 

because we were able to establish that they had a 10 

legitimate right to participate in those 11 

consultations.  There were dozens of communities, like 12 

you said; well, some of them were over 50 kilometers 13 

away from the site.  We don't know why the lawyers 14 

convinced them that they had to participate as well.  15 

That's one thing.   16 

          Second, these same groups threatened to 17 

boycott the consultation.  There was an agreement with 18 

indigenous leaders, in principle, that the 19 

consultations were going to take place outside of 20 

Estor.  We did not conduct any of the meetings within 21 

the Estor Municipality because there were reasonable 22 
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safety concerns from the Indigenous Peoples.  So, none 1 

of the meetings were held within a state of siege as 2 

this article suggests.  3 

     Q.   You mentioned, sir, the issue of distance in 4 

connection with the Project itself.  You spoke of the 5 

activities that were conducted in connection with the 6 

consultation in the Exmingua Case. 7 

          Isn't it true that, during preconsultation, 8 

you were unable to find a relevant indigenous 9 

community in San José del Golfo or in San Pedro 10 

Ayampuc and that the closest representative 11 

institution was in San José Nacahuil? 12 

     A.   San José Nacahuil is in San Pedro de 13 

Ayampuc.  14 

     Q.   It's a different district; right? 15 

     A.   No, it is not. 16 

     Q.   So, San José Nacahuil, how far is San José 17 

Nacahuil from the Project? 18 

     A.   15 kilometers, approximately. 19 

     Q.   And that is the first community that you 20 

were able to find that represented the Indigenous 21 

Peoples in connection with this Project? 22 
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     A.   It is not the first community.   1 

          Look, I understand for people who do not 2 

work in this field, but  there's a very important 3 

difference between indigenous persons, indigenous 4 

communities, and Indigenous Peoples, and also in 5 

connection with institutions, indigenous institutions.   6 

          Indigenous institutions in accordance with 7 

international standards can exist at the local, 8 

regional, and national level, in what--the institution 9 

that is nationally representative.  So, San José 10 

Nacahuil is within the San Pedro Ayampuc Municipality.  11 

It is not another district.  In the case of Fénix, we 12 

had communities that were at that distance, or maybe 13 

farther away from the place where the activities, the 14 

mining activities took place.  But it was shown that 15 

this was within the area of influence of the Project. 16 

     Q.   Thank you very much.  Thank you for 17 

confirming the distance.  15 kilometers. 18 

          Perhaps you agree with this, or not, but the 19 

consultations of the Fénix Project were able to be 20 

concluded because of the state of siege that the 21 

martial law established, but there were people who 22 
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were not happy with the way in which those 1 

consultations were conducted; right? 2 

     A.   Perhaps there were people who were not happy 3 

with the process. 4 

     Q.   We know this because there was at least one 5 

judicial action that was submitted that challenged 6 

these consultations? 7 

     A.   Yes, that reflects the same thing.  You're 8 

right. 9 

     Q.   The article on the screen does not mention 10 

that there was a decision on the merits of the request 11 

of due compliance.  12 

     A.   I don't recall if the piece talked about 13 

that. 14 

     Q.   Let's talk about C-1069.  Here, it says:  15 

"El Estor:  Deputy Minister of the MEM will visit the 16 

Municipality for the mining issue." 17 

          Do you see that? 18 

     A.   I do. 19 

     Q.   In the first paragraph, mention is made that 20 

you were going to go to El Estor, the Municipality. 21 

          Do you see that? 22 
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     A.   That's what the paragraph mentions. 1 

     Q.   And you did conduct this meeting? 2 

     A.   No, I did not. 3 

     Q.   Okay.  You didn't. 4 

          In the second paragraph, mention is made of 5 

the fact that the four Maya Kaqchikel Ancestral 6 

Councils rejected the Project, the Fènix Mining 7 

Project? 8 

     A.   The first paragraph is a complete lie, and 9 

you're going to continue to find lies in this 10 

document.  That's what it says there, but that doesn't 11 

mean that that is the truth.  Perhaps you're trying to 12 

say that this document speaks the truth, but this 13 

document is completely false.  14 

     Q.   And then in the third paragraph, it says 15 

"Pérez Ramírez," you, "called a small number of 16 

COCODEs for Monday, excluding others.  'They want 17 

signatures and support for the mine,' said one 18 

source." 19 

          Do you see that? 20 

     A.   That is what the document says, again, but 21 

it's false. 22 
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     Q.   This article of May 2022 does not mention 1 

the fact that it a decision was made in connection 2 

with the merits of the request for due compliance? 3 

     A.   No, it does not mention that.   4 

     Q.   Have you seen this article before today? 5 

     A.   Yes, I did.  I saw it the day it was issued 6 

because I had a meeting with the Xinca people that 7 

day.  I remember it clearly.  They felt that I wasn't 8 

going to do to the meeting, and I told them that I did 9 

not know the origin of this document. 10 

     Q.   Did you send any letter to the director or 11 

did you send any corrections to this article? 12 

     A.   No.  This is community press.  We are used 13 

to the fact that some activists use social networks 14 

and community press articles that show documents such 15 

as this.   16 

     Q.   Let us go to C-1071.  Here it says:  "The 17 

Prosecutor's Office says it did not receive the 18 

Comptroller's complaint for not suspending Fénix 19 

Mine."  It is dated 7 June 2022. 20 

          Do you see that? 21 

     A.   I do. 22 
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     Q.   On Page 1, just under the picture, you see 1 

the date, 7 June.  And let's go to Page 2, first 2 

paragraph. 3 

          Here, mention is made of an audit by the 4 

Comptroller's Office that was conducted in 5 

September 2021. 6 

          Do you see that? 7 

     A.   Yes. 8 

     Q.   Let us look at the second paragraph.  It's 9 

on page--and that paragraph says:  "In the audit which 10 

was carried out by a Commission of the Directorate of 11 

Environment and Natural Resources of the Comptroller's 12 

Office, it was established through field inspections 13 

and production of affidavits by the CGN that the 14 

mining right remained active until 31 December 2020." 15 

          Mr. Pérez, did you know that the CGN, the 16 

Comptroller's Office, had conducted this audit? 17 

     A.   I did. 18 

     Q.   When did you find out about this? 19 

     A.   During the audit itself. 20 

     Q.   So, around September of last year? 21 

     A.   Yes, around that time. 22 
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     Q.   Did you know the conclusions that the audit 1 

of the Comptroller's Office reached? 2 

     A.   Yes, in general terms. 3 

     Q.   You didn't mention this in your Witness 4 

Statement or in your oral statement before this 5 

Tribunal? 6 

          MS. SANOJA:  Objection.  This is about the 7 

fifth time that he's making insinuations that the Vice 8 

Minister is hiding information or not providing 9 

information.  Those questions were not put to him in 10 

cross-examination.  I just want to make that clear. 11 

          PRESIDENT KALICKI:  Okay.  The Tribunal 12 

doesn't take any of this as aspersions on his honesty. 13 

          Let us proceed with the question. 14 

          MR. LLANO:  Okay. 15 

          BY MR. LLANO:   16 

     Q.   I didn't get any answer to my question, 17 

Mr. Pérez.   18 

          You did not mention this audit in your 19 

Witness Statement and you didn't mention it in your 20 

oral statement before the Tribunal; right? 21 

     A.   Well, many details such as this that did not 22 
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affect the status of the consultation, those were not 1 

mentioned. 2 

     Q.   So, the answer is no; right? 3 

     A.   Yes, the answer is no. 4 

     Q.   Next paragraph, same article.  It says:  "As 5 

the result of this delay in the suspension, on 30 6 

August 2021, the Comptroller's Office filed a 7 

complaint with the Prosecutor's Office against Luis 8 

Alfonso Chang Navarro, who was the Minister of Energy 9 

and Mines when the Constitutional Court issued its 10 

Judgment, and against Alberto Pimentel Mata, current 11 

Minister of the Ministry, who did not suspend the 12 

mining company when he took office." 13 

          Sir, Mr. Pimentel is your superior; correct?   14 

     A.   Yes, correct. 15 

     Q.   And you knew of this criminal complaint by 16 

the Comptroller's Office against your superior because 17 

he didn't suspend the mining company when he took 18 

office. 19 

          Did you know about this? 20 

     A.   No, I didn't.  I understand that there was a 21 

finding by the Controller's Office, but what this 22 
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says--well, it says that a criminal complaint was born 1 

of this, but I have no knowledge of that. 2 

     Q.   Okay.  Next paragraph.   3 

          It says here:  "As part of the audit 4 

conducted by the Comptroller Office--not the criminal 5 

complaint process, but the audit process--Pimentel 6 

presented his justification to dispel the findings.  7 

The official said that he was unaware of the 8 

Constitutional Court's Judgment.  He said that the 9 

Directorate General of Mining and the Ministry's legal 10 

counsel did not inform him about the case when he took 11 

office as the Minister, despite the fact that he had 12 

asked them to update him on the relevant issues in the 13 

portfolio." 14 

          Do you see that?  15 

     A.   Yes. 16 

     Q.   I'm going to read you one more excerpt, and 17 

then I'm going to ask you a few questions. 18 

          And the next paragraph says the 19 

following:  "The units which had an impact on judicial 20 

matters, legal counsel, and the agency in charge of 21 

dealing with the mining issue, Directorate General of 22 
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Mining, within the reports rendered did not report 1 

outstanding issues related to the Fénix Mining right," 2 

Pimentel told the Comptroller's Office. 3 

          Mr. Pérez, you--as Vice Minister of 4 

Sustainable Development, did you inform Mr. Pimentel 5 

about this judgment? 6 

     A.   Yes, I did. 7 

     Q.   When? 8 

     A.   If you allow me, I can refer to this 9 

document.  Since we took office in January 2020, we 10 

updated ourselves of all of the judicial actions that 11 

we had, judgments pending enforcement, and those that 12 

were still pending.  So, we knew of the different 13 

cases and the different judgments that may have 14 

existed. 15 

     Q.   Excuse me, sir.  Excuse me.  We don't have 16 

infinite time.  My question was very specific.  It was 17 

about a date. 18 

          When did you personally let Mr. Pimentel 19 

know about the existence of the Constitutional Court's 20 

Judgment? 21 

     A.   Upon gaining knowledge of it.  I don't 22 
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remember the specific date but immediately upon 1 

gaining knowledge of it. 2 

     Q.   Let's go two paragraphs down.  That's right.  3 

It says:  "Pimentel said that the previous Minister 4 

was accountable for not executing the Judgment, Luis 5 

Alfonso Chang Navarro.  Therefore, on 21 6 

February 2021, he filed a complaint with the Public 7 

Prosecutor's Office against whomever was responsible 8 

for failing to comply with the ruling of the 9 

Constitutional Court." 10 

          My question:  Did you know before today that 11 

your superior, Mr. Pimentel, had submitted a criminal 12 

action against his predecessor because there was a 13 

failure to comply with the ruling of the 14 

Constitutional Court? 15 

     A.   Well, the Complaint is because of failure of 16 

giving notice.  So, the Final Execution Order  of the 17 

provisional amparo was not communicated, not a 18 

judgment, in general.  Well, the document you are 19 

showing is very poorly drafted and it contains serious 20 

errors. 21 

     Q.   Okay.  So, you're saying that there was a 22 
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criminal complaint by Pimentel against Chang; right? 1 

     A.   What I do know about that is that a 2 

complaint was brought, not necessarily against 3 

Minister Chang, but because of the fact that we were 4 

not given notice, a notice of enforcement and the 5 

investigation had to do with whether this was done 6 

because of an error or it was something intentional. 7 

     Q.   Okay.  So, a complaint was brought because 8 

we were not given notice about a notice.  Okay.  So, 9 

this is a criminal complaint against MEM officials 10 

that did not carry out the notice of this judgment 11 

correctly. 12 

     A.   It was asked for a determination to be made 13 

if there were officials that intentionally had done 14 

that.  We wanted the error to be corrected, and if 15 

there was responsibility by someone, for that 16 

responsibility to be established. 17 

     Q.   Okay.  Let's look at the last paragraph on 18 

the same page.  It says:  "After rejecting the 19 

arguments of Pimentel and Chang on 30 August 2021, the 20 

Commission of the Comptroller's Office that was in 21 

charge of the audit filed the Complaint against Chang 22 
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and Pimentel."  1 

          Do you see that? 2 

     A.   I do. 3 

     Q.   If we look at the next page, 3, the second 4 

paragraph where it says "Monica Monge," it says 5 

here:  "Monica Monge, spokeswoman of the Comptroller's 6 

Office, said that, until 31 May 2022, the Prosecutor's 7 

Office had not requested that the institution ratify 8 

the Complaint it filed 10 months ago." 9 

          Let me ask you, were you personally asked to 10 

provide testimony before the Public Ministry 11 

about--before the Prosecutor's Office about these 12 

matters? 13 

     A.   No, I have not been called by the Public 14 

Prosecutor's Office.   15 

     Q.   The result of this criminal complaint could 16 

influence the way in which the MEM conducts this and 17 

other consultations if criminal culpability is 18 

determined; correct? 19 

     A.   Incorrect. 20 

     Q.   Why? 21 

     A.   Well, because it only establishes whether 22 
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there was responsibility in connection with the delay 1 

in the enforcement of a provisional amparo.  As it was 2 

informed to the Courts of the country, all the steps 3 

were taken because information was obtained in 4 

connection with all the processes that existed, and 5 

the consultation process was done while the mining 6 

right was suspended as ordered by the Court. 7 

     Q.   I think there's a confusion here.  You're 8 

talking about the criminal complaint initiated by MEM.  9 

I'm talking about the criminal complaint filed by the 10 

Comptroller's Office.    11 

     A.   I think there is confusion in your question. 12 

This has nothing to do with the case. 13 

     Q.   Excuse me.  Let me finish, sir.  The 14 

criminal complaint started by the Comptroller's Office 15 

has to do with an alleged lack of compliance of the 16 

Constitutional Court's Judgment.  If that 17 

noncompliance is determined and that there was a 18 

criminal responsibility associated with that 19 

noncompliance, I imagine that the MEM is going to 20 

adapt its practices to these kinds of criminal 21 

determinations; correct? 22 
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     A.   Your question is very confusing to me. 1 

     Q.   Okay.  Very well. 2 

          Let's talk about the fourth paragraph at the 3 

end of the page. 4 

          PRESIDENT KALICKI:  Mr. Llano, just so you 5 

know, I'm advised you have about five minutes left. 6 

          MR. LLANO:  Thank you. 7 

          BY MR. LLANO:   8 

     Q.   Fourth paragraph from the bottom down--I'm 9 

sorry, from the end of the page.  Fourth paragraph 10 

from the end of the page.  That's the one.  "Still," 11 

it says, "47 indigenous communities who oppose the CGN 12 

and who sought to be accredited to the Ministry to 13 

participate in the consultation indicated that they 14 

were excluded from the consultation." 15 

          As we have seen, you are aware of the number 16 

of indigenous communities that were not happy with the 17 

way in which the community consultations were carried 18 

out in connection with the Fénix Project. 19 

     A.   I'm glad you mentioned this.  There were 20 

actually 48, not 47, and out of these 10 communities 21 

participated in the consultation process.  There were 22 
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others that could not participate because they were 1 

outside of the area of influence. 2 

     Q.   Okay.  The paragraph right next to this one, 3 

it says:  "Robin Sicaján, Director of the Estoreña 4 

Association for Integral Development, known as the 5 

Defensoria Q'eqchi', states that the Defensoria, 6 

ancestral authorities, and a group of fishermen will 7 

denounce the consultation process before the IACHR in 8 

June."   9 

          Do you see that?  10 

     A.   Yes. 11 

     Q.   These are organizations that object to the 12 

way in which the MEM conducted the Fénix consultation; 13 

right?   14 

     A.   Not all of them.  When they talk about 15 

ancestral authorities, well, this is presented in this 16 

document and others as an institution, as an 17 

organization, as you call it.  And we met with them 18 

and after talking to them, they confirmed and we have 19 

evidence within the proceedings, and I believe that 20 

evidence helped the Supreme Court of Justice to reject 21 

their application because they themselves told us that 22 



Page | 2781 
 

B&B Reporters 
001 202-544-1903 

Official Use Only 

they were not an organization.  They said that they 1 

represented some communities and that the only 2 

interest they had was to participate in the 3 

consultation, but that they did not meet or act 4 

jointly together with the Q'eqchi' people.  5 

     Q.   And these individuals and groups said that 6 

they were going to file a complaint before the 7 

Inter-American Commission on Human Rights; right? 8 

     A.   That's what this document says, at least. 9 

     Q.   And the reason why they were going to file 10 

this complaint is that they were unhappy with the way 11 

in which the MEM conducted these consultations? 12 

     A.   I assume so. 13 

     Q.   In conclusion said, against the 14 

consultations of the Fénix Project, there was at least 15 

one judicial action for undue enforcement, one action 16 

from the Comptroller's Office, a criminal complaint, 17 

and also a potential petition before the 18 

Inter-American Commission on Human Rights.  I'm not 19 

asking you whether you agree or disagree with these 20 

actions, but those actions exist; right? 21 

     A.   The audit by the Comptroller General's 22 
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Office of Accounts, that has nothing to do with the 1 

consultation process. 2 

     Q.   We just saw that the audit has to do with 3 

the enforcement of the Judgment.  We just saw that. 4 

     A.   That is your suggestion, but that's not the 5 

case.  It has do with the delayed compliance.  And 6 

when it was recognized that this was delayed, the 7 

Ministry acted, and the Minister acted, and it filed 8 

the criminal complaint stated in those documents.  9 

There is no breach of the Judgment.  10 

     Q.   Just to conclude, sir, you did not mention 11 

any of these actions.  You didn't mention the audit of 12 

the Comptroller's Office--let me finish my question.  13 

          In your oral testimony in the other hearing, 14 

you didn't talk about the request for compliance, the 15 

audit from the Comptroller's Office, the criminal 16 

complaint, and the potential petition before the 17 

Inter-American Court on Human Rights?   18 

          None of that is included in the testimony? 19 

          REALTIME STENOGRAPHER:  Your objection, 20 

please, again, Counsel.  21 

          MS. SANOJA:  It's the same objection I just 22 
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pointed out.  He keeps insinuating that these events 1 

were things that he was cross-examined on before and 2 

that he didn't provide, you know, forthright 3 

testimony. 4 

          PRESIDENT KALICKI:  All right.  That's the 5 

same Tribunal ruling as before.  The Tribunal is well 6 

aware of the many reasons that a witness may or may 7 

not address a topic, and no insinuations about 8 

honesty, et cetera, are taken. 9 

          All right.  Mr. Llano, I think your time is 10 

up, unless there was some question I've interrupted. 11 

          MR. LLANO:  I think I have about 50 seconds, 12 

and the 50 seconds should be enough for Mr. Pérez to 13 

answer my question with a simple "no."  14 

          PRESIDENT KALICKI:  All right.  Mr. Pérez, 15 

the question was simply, to your recollection, were 16 

any of these actions or the audit of the Comptroller's 17 

Office mentioned in your prior testimony?  18 

          THE WITNESS:  These are details that do not 19 

have an impact on the result of consultation.  So, 20 

therefore, they were not included. 21 

          BY MR. LLANO:   22 
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     Q.   Okay.  They were not included.  Thank you 1 

very much, Mr. Vice Minister.  2 

          MR. LLANO:  Madam President, Members of the 3 

Tribunal, we have no further questions at this time. 4 

          PRESIDENT KALICKI:  Okay.  We're going to 5 

take the 15-minute break now that we had previously 6 

scheduled. 7 

          Mr. Pérez, the same instructions for you as 8 

I gave during breaks in your prior testimony.  During 9 

this break, you are, of course, free to walk around, 10 

but please don't discuss the subject of this case with 11 

anybody.   12 

          Do you understand? 13 

          THE WITNESS:  I understand, Madam President. 14 

          PRESIDENT KALICKI:  Thank you.  So we'll see 15 

everybody back at quarter after.  Thank you very much. 16 

          (Brief recess.)  17 

          PRESIDENT KALICKI:  Welcome back, Vice 18 

Minister.  We are just waiting for Counsel to join us. 19 

          MS. SANOJA:  Respondent's Counsel is here. 20 

          PRESIDENT KALICKI:  Thank you. 21 

          We are waiting for Claimants' Counsel to 22 
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rejoin. 1 

          MS. MENAKER:  We are here.  I think Rafael 2 

and the others. 3 

          PRESIDENT KALICKI:  I'm sorry.  I apologize.  4 

Yes, I see you.  I apologize.  Too many screens open.  5 

          All right.  So we resume now with redirect.   6 

          A maximum of 15 minutes, Ms. Sanoja. 7 

          MS. SANOJA:  Thank you, Madam President. 8 

REDIRECT EXAMINATION 9 

          BY MS. SANOJA:   10 

     Q.   Vice Minister, do you recall that you were 11 

asked about the call to Exmingua being sent seven 12 

months after the final judgment execution order in 13 

this case regarding Progreso VII? 14 

     A.   Yes, I do. 15 

     Q.   Has there been any communication with 16 

Exmingua from the time--from that time period where 17 

the final judgment was received and the moment when 18 

the call was sent out? 19 

     A.   I don't recall any direct communication. 20 

     Q.   Do you recall that you were asked 21 

about--well, let me go back. 22 
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          You were asked about the quarterly reports 1 

that had been submitted to the Court.  In that process 2 

in which your reports or those reports were submitted, 3 

do you know if Exmingua was a party to that 4 

proceeding? 5 

     A.   I'm sorry.  I don't get the question. 6 

     Q.   Yes.  You were asked whether MEM had 7 

submitted quarterly reports to the Court regarding the 8 

consultation.  And my question is whether you know 9 

whether Exmingua is a party to those proceedings? 10 

     A.   Whether they should receive the reports?  11 

No.  The reports should be sent directly to the 12 

Supreme Court of Justice, and that is what we have 13 

done.  And, once we have received confirmation that 14 

the Supreme Court of Justice has received it, we then 15 

send it to the Constitutional Court. 16 

     Q.   Those reports are in the record of the 17 

proceeding; correct? 18 

     A.   They are part of the record, yes.  They are 19 

part of the whole record. 20 

     Q.   So, if one is a party, one can have access 21 

to those reports; correct? 22 
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          (Interruption.)  1 

          MR. LLANO:  Yes, objection.  Leading.   2 

          PRESIDENT KALICKI:  All right.  It was 3 

framed as leading, but I'm not quite sure exactly how 4 

to ask that question. 5 

          Mr. Pérez, do you know one way or another 6 

whether Exmingua could have accessed--would have had 7 

access to those reports?   8 

          Do you know for sure one way or another? 9 

          THE WITNESS:  All of those documents are 10 

public.  They are all part of the public information 11 

of the Ministry of Energy and Mines when they are 12 

issued, and I understand they are also public by the 13 

means of the Courts once they receive them. 14 

          MS. SANOJA:  May I proceed, Madam President? 15 

 PRESIDENT KALICKI:  Yes. 16 

          BY MS. SANOJA:   17 

     Q.   Vice Minister, a number of representations 18 

were made too that the Project was suspended since 19 

March of 2016. 20 

          Do you recall that? 21 

     A.   Yes, I do. 22 
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     Q.   When does the MEM think that the suspension 1 

will end or that the suspension will be lifted in the 2 

Progreso VII Project? 3 

     A.   Well, as soon as the consultation process 4 

has concluded, and that could take anywhere from four 5 

to six or, perhaps, seven months.  Once we have 6 

confirmation of the representative of the Kaqchikel 7 

Indigenous Community entity. 8 

     Q.   Now, I'm going to switch subjects and talk 9 

about the Fénix Project.   10 

          A number of questions were put to you about 11 

the petition that had been submitted for assistance 12 

via enforcement, or in respect of enforcement. 13 

          Do you recall that? 14 

     A.   Yes. 15 

     Q.   How was that petition resolved? 16 

     A.   The petition by the petitioners was 17 

dismissed. 18 

     Q.   Do you recall when that Decision was issued? 19 

     A.   I recall that it was--well, no, the truth is  20 

I don't remember the date.  It was a few days before 21 

the Resolution of the Constitutional Court was handed 22 
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down. 1 

     Q.   I am now going to ask you some questions 2 

about Exhibit 1071.  This is the article about 3 

"La tiendita de Ocote."   4 

          Do you recall that you were asked about the 5 

Complaint that was filed against the MEM with respect 6 

to the suspension of the Fénix Project?   7 

          Does the filing of that Complaint somehow 8 

affect the consultation that was carried out? 9 

     A.   In no way. 10 

     Q.   You were also asked some questions about 11 

some acts of violence that took place in October 2021 12 

around where the Fénix Mine was located. 13 

          Do you recall those questions? 14 

     A.   Yes. 15 

     Q.   How do you distinguish the violence that 16 

occurred in that case from the situation of Exmingua? 17 

     A.   Well, in this case, even though there are 18 

some indications that the acts of violence are related 19 

to a protest movement against the consultation, in 20 

this case--well, the details that I'm going to tell 21 

you are because the Ministry of Interior has shared 22 
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them with me.   1 

          The Ministry of Energy and Mines was not an 2 

active party in these proceedings because it was 3 

determined--even though we were asked our opinion and 4 

even though we were asked to be part of a dialogue 5 

roundtable very much at the beginning of the process, 6 

subsequently it was clear that there were persons from 7 

another place who took advantage of this discontent on 8 

the part of some persons in order to generate a much 9 

larger movement and to have the appearance of a 10 

massive protest against our decision, which wasn't 11 

reality.   12 

          In the case of Progreso VII Derivada, 13 

however, there was no evidence of any violation of 14 

human rights by the Government of Guatemala or by the 15 

holder of the mining right against the persons.  16 

Moreover, the protests were calling for actions that 17 

they considered illegal, but it's been extensively 18 

shown that they are not illegal. It was a right of the 19 

holder of the mining right.  Well, as a right of the 20 

persons living in El Estor, they have to be respected.   21 

In the case of Progreso VII Derivada, when I 22 



Page | 2791 
 

B&B Reporters 
001 202-544-1903 

Official Use Only 

mention acts of violence, I'm referring to actions 1 

against the population taken by the holders of the 2 

mining right, and I understand there are accusations 3 

as well against other persons against the population; 4 

in other words, human rights violation that have 5 

already been addressed and resolved by the Courts of 6 

the country.   7 

          There are Arrest Warrants.  These are not 8 

facts that I have witnessed or of which I could be a 9 

primary witness, but I do understand that the 10 

Complaints were lodged and they were resolved.  11 

Indeed, there are persons who worked at that time for 12 

the Project and for whom Arrest Warrants have been 13 

issued.  Plus, there are accusations suggesting that 14 

the fact that the operations of the mine were illegal 15 

because there was no building permit from the 16 

municipality.  Those issues are different from what 17 

happened in the municipality of El Estor. 18 

     Q.   The lawyer also made a comparison about the 19 

time that the CNG consultation took, which was--he 20 

said it was nine months--and how the consultation has 21 

unfolded in respect to Exmingua. 22 
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          Could you explain why we are where we are at 1 

in the Exmingua process compared to what happened in 2 

CGN? 3 

     A.   Well, there have been different--each case 4 

is very different.  Each indigenous people is 5 

different.  Each project that we deal with has its 6 

particularities.  In the case of Progreso VII 7 

Derivada, it was actively stated by the indigenous 8 

authorities that there was a great deal of fear 9 

because of how actions were carried out in the past to 10 

implement the Project in the Zone.   11 

          Indeed, in order for me to meet the 12 

Indigenous Mayors, it was necessary to establish 13 

communication through my team first and to establish 14 

conditions such that I would be able to meet with the 15 

Indigenous Mayors.  That, on the one hand, is one of 16 

the issues that has posed major challenges.  It is 17 

important to note that as a mention was made of the 18 

indicative period set out in the judgment by the 19 

Court.   20 

          When we talk about relations with the 21 

Indigenous Peoples, these are extremely complex 22 
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processes that have to do with social processes.  1 

There is no mathematical formula for how to carry it 2 

out.  It is not like instructions where you can follow 3 

a clearly established timeline with clear time frames. 4 

          The international standards themselves say 5 

that one must be flexible and reasonable, and, thus 6 

far, we have found that the different requests by the 7 

different stakeholders have been reasonable.  We found 8 

situations in which the Indigenous Peoples have asked 9 

that we translate the Judgment.  Indeed, the fact 10 

that--and I said this in the past--the fact that 11 

Exmingua was asked to obtain a social and 12 

environmental management plan and they said they 13 

weren't willing to do so and that was respected, well, 14 

I think that we could cure that difficulty. 15 

          The other stakeholders have also presented 16 

their doubts.  We have resolved doubts by the 17 

municipal council, or, rather, I should say the 18 

community council, San José del Golfo--and of a 19 

community whose name I don't recall right at this 20 

moment--that also claimed in a manner very similar to 21 

what happened in El Estor, they sought to participate 22 
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independently.  And we have indicated to them that 1 

they need to follow the appropriate procedure in order 2 

to maintain their standing in the process--that is to 3 

say, there have been any number of situations in which 4 

we--which we have been resolving one by one.   5 

          What is particularly important for us, more 6 

than the 12-month period specifically, is to ensure 7 

that within that time frame that we have taken 8 

well-defined actions, legitimate actions, and 9 

especially upholding international standards so that 10 

this consultation would be solid as it has been in 11 

other cases. 12 

          Now, I have no doubt that someone might want 13 

to attack the consultation process in the end, but, 14 

like in Fénix, if we do it in an adequate manner, this 15 

process should be solid. 16 

     Q.   Thank you. 17 

          You were shown several articles as dealing 18 

with C-1071, which is called "La tiendita de Ocote."  19 

          Were you familiar with this publication? 20 

     A.   I became familiar with it once it was shared 21 

with me in the context of this proceeding. 22 
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          PRESIDENT KALICKI:  Ms. Sanoja.  Sorry, I 1 

understand you have just two or three minutes left.  2 

So, by all means, continue, but I didn't want you to 3 

go to deeply down the road. 4 

          BY MS. SANOJA:   5 

     Q.   So, before you were shown this document, you 6 

were not familiar with La tiendita de Ocote.   7 

          Is that a publication that is well-known in 8 

Guatemala?  9 

     A.   Not, it is not well-known.  At least I was 10 

not familiar with it.  It is not a recognizable media 11 

outlet, and before it was shown to me in the context 12 

of this case, as I say, I was not familiar with it at 13 

all. 14 

     Q.   And the other article, C-1079, which is from 15 

the Community Press, or "La Prensa Comunitaria," what 16 

do you know about "La Prensa Comunitaria"? 17 

     A.   Well, I don't know if that exists in other 18 

countries, but in Guatemala there are a series of 19 

groups that call themselves independent press.  Some 20 

of them are professional reporters; others are not.  21 

Nonetheless, they present themselves as media outlets.  22 
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They don't make reference to--there is no reference to 1 

what they publish, and at least in terms of the work 2 

that was done in Fénix, as we discussed with 3 

Mr. Llano, their publications are really replete with 4 

imprecise information.  In some cases it is false 5 

information; in other cases it is incomplete 6 

information. 7 

     Q.   And I go back to Annex C-1071.  You were 8 

asked about the claim and also the audit.   9 

          Was that audit, on what I understand based 10 

on your answer, the enforcement of the provisional 11 

amparo? 12 

     A.   No.  The audit, in general, was regarding 13 

administrative, general administrative issues of the 14 

Ministry of Mines and Energy.  The audit was not meant 15 

to review the enforcement of the Judgment. 16 

     Q.   And a final question:  The guidelines for 17 

the Consultation, were they defined in the provisional 18 

amparo or in the Final Judgment by the Court? 19 

     A.   In the Final Judgment. 20 

          (Interruption.)  21 

          MS. SANOJA:  I said I have no further 22 
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questions. 1 

          PRESIDENT KALICKI:  Thank you very much to 2 

Counsel.   3 

          The Tribunal, I think, has just a few 4 

questions for you, Vice Minister Pérez.  I will start. 5 

QUESTIONS FROM THE TRIBUNAL 6 

          PRESIDENT KALICKI:  I'd like to go back to a 7 

level of generality about ILO 169 Consultations.  And 8 

so, my question is not specific to either the 9 

Progreso VII or the Fénix Project.   10 

          I understand you have described the 11 

consultation process as necessarily having to be 12 

flexible to address case by case a particular 13 

circumstance, but I assume there are certain 14 

recognized stages that the Ministry expects it has to 15 

follow.  I want to make sure I understand what those 16 

stages--those general steps are.   17 

          We have had some terminology debates about 18 

"preconsultation" and "consultation," and I personally 19 

don't understand what the steps are. 20 

          Could you lay out, just at a very general 21 

level, you know, there are five steps, seven steps, 22 
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here's what we do first, here is what we do second.  1 

          Just generally, what does an ILO-compliant 2 

consultation process involve, in your view? 3 

          THE WITNESS:  Based on the Judgment, there 4 

are four main stages.  The first one is preparatory; 5 

second one is preconsultation, the consultation in 6 

itself, and then the verification and compliance of 7 

the commitments.  And then, according to the Court, 8 

these are stages to conduct the consultation with 9 

indigenous populations.  So it could lead to some 10 

confusion because, within the consultation process, 11 

there is a phase that is also called "consultation." 12 

          Do you want me to address each of the phases 13 

and give you a description of each of them?  14 

          (Interruption.) 15 

          PRESIDENT KALICKI:  Yes, but in short form, 16 

if you could.  If you could just give us a summary, a 17 

couple of sentences about each of the four stages.   18 

          THE WITNESS:  The preparatory phase 19 

comprises in the collection of all of the information 20 

that is considered necessary and complete to transfer  21 

on to the preconsultation stage.  That also includes 22 
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all of the actions by the Ministry, and it ends up 1 

with--it finishes with the moment--at the moment when 2 

the institutions appoint the various representantives 3 

and also alternates to act throughout the processes.   4 

          Once all the institutions are accredited, or 5 

the institutions show their accreditation before the 6 

Ministry of Energy and Mines, then begins  the 7 

preconsultation phase.  This is participation in the 8 

design of the consultation with the participation of 9 

the local actors, the Government, and even to design 10 

who--how the information will be provided and also how 11 

the inter-cultural dialogue will be carried out 12 

between the indigenous peoples through their 13 

representative institution. Once that has been 14 

established, we have the Consultation phase itself. 15 

          Important: in the consultation phase of the 16 

Judgment, it declares that there are three main 17 

actors: Here, we have the indigenous populations, the 18 

holder of the mining right, and also the Ministry of 19 

Energy and Mines, and, different to other phases where 20 

there can be participation and discussion from all of 21 

the other participants, according to the Judgment, 22 
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only these three main actors are the ones to make 1 

decisions based on consensus--that is to say, they 2 

need to reach an agreement.  There is no majority.  3 

The other actors may give their opinion, but their 4 

opinions are nonbinding for the process.  The 5 

consultation process finishes whenever agreements are 6 

reached among the three main actors, and once this is 7 

attained, the final phase, that is verification of 8 

compliance of these agreements, and for that you also 9 

need agreement as to how the mechanism would work for 10 

verification and monitoring the compliance with those 11 

commitments. 12 

          PRESIDENT KALICKI:  Thank you.  That was 13 

helpful.  Let me ask, for Progreso VII, which of these 14 

four phases do you believe the process is now 15 

currently at?   16 

          Where are we now? 17 

          THE WITNESS:  We are at the end of the 18 

Phase I, the preparation phase. 19 

          PRESIDENT KALICKI:  Okay.  At the end of 20 

Phase I.  And so then next would be the 21 

preconsultation phase and then so forth? 22 
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          THE WITNESS:  That's correct. 1 

          PRESIDENT KALICKI:  All right.  And I 2 

believe you testified that, in your prediction, the 3 

entire process may conclude--I think you said in four 4 

to seven months.  But I want to make sure I 5 

understood. 6 

          Was that your prediction for the whole 7 

process or for one of these phases in the process? 8 

          THE WITNESS:  For the preconsultation and 9 

consultation stages. 10 

          PRESIDENT KALICKI:  All right.  Do you have 11 

a prediction for the fourth phase, how much longer 12 

that would take? 13 

          THE WITNESS:  This phase has to continue for 14 

the life of the Project.  Let's say that the 15 

Judgment may be considered complied with after 16 

concluding the consultation process, but then you need 17 

to establish also the process to be followed for the 18 

commitments to be complied with throughout the life of 19 

the process, of the Project. 20 

          PRESIDENT KALICKI:  All right.  And then you 21 

speak about the life of the Project, which assumes 22 
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that the Project is allowed to go forward at some 1 

point.  So, at what stage a decision made that a 2 

project can recommence?   3 

          Is it at the end of Phase III?  At what 4 

stage does that occur? 5 

          THE WITNESS:  That is correct.  That is at 6 

the end of Phase III.  However, it is important to 7 

mention that all the commitments reached need to be 8 

included in the conditions for the operation of the 9 

Project. 10 

          PRESIDENT KALICKI:  All right.  And is a 11 

Court decision required at the end of Phase III to 12 

authorize the Project to reconvene, or is that 13 

just--or just a decision of the Ministry? 14 

          THE WITNESS:  It is the decision of the 15 

Ministry of Energy and Mines.  Just that. 16 

          PRESIDENT KALICKI:  Okay.  All right.  Thank 17 

you. 18 

          Let me ask my colleagues if they want to 19 

follow up on either of these or have other questions. 20 

          ARBITRATOR TOWNSEND:  I do not.  Thank you.  21 

          (Interruption.)  22 
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          ARBITRATOR DOUGLAS:  Yes.  I was attempting 1 

to use body language, but, I guess, that's not very 2 

helpful for you.  But no further questions. 3 

          PRESIDENT KALICKI:  All right.  Well, this 4 

completes the Tribunal's questions, and we appreciate 5 

your time in coming back today. 6 

          Counsel, before we excuse Vice Minister 7 

Pérez and move on to some discussions about tomorrow, 8 

is there anything that you wish to raise with us that 9 

involves him, or can we now excuse him?  10 

          MR. LLANO:  Nothing on the part of 11 

Claimants. 12 

          PRESIDENT KALICKI:  Thank you. 13 

          Ms. Sanoja, anything that requires Vice 14 

Minister Pérez's continued presence? 15 

          MS. SANOJA:  Nothing further.  Thank you. 16 

          PRESIDENT KALICKI:  All right.   17 

          Vice Minister Pérez, thank you for coming 18 

back to continue to complete your testimony.  It has 19 

been helpful to the Tribunal, and you are now excused.  20 

We wish you a good rest of your day. 21 

          THE WITNESS:  It is a pleasure and an honor 22 
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to be able to participate here with you, Madam 1 

President, Members of the Tribunal, Counsel.  Good 2 

morning to all of you.  Thank you.    3 

          (Witness steps down.) 4 

          PRESIDENT KALICKI:  Same here.  All right.   5 

          Counsel, I think to my knowledge there is 6 

only one open matter for discussion, although you may 7 

have others. 8 

PROCEDURAL MATTERS 9 

          PRESIDENT KALICKI:  We had told you we would 10 

allow both Parties to address us at this point about 11 

whether they considered it essential for purposes of 12 

tomorrow's arguments to refer to this document that we 13 

have not seen, but you have now both seen, the Supreme 14 

Court Decision.  Obviously it didn't come up today on 15 

the Vice Minister's testimony.   16 

          Does the Respondent still contend it's 17 

essential for it to be the subject of discussion in 18 

Closings?  And, if so, why? 19 

          MR. TORTEROLA:  Thank you, Madam President. 20 

          I would begin by respectfully saying that I 21 

do not share your thought that it has not been raised.  22 
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I think the issue of the Supreme Court Decision was 1 

raised, at least in my counting, five times in which 2 

it has been said, for example, whether the 3 

Constitutional Court knew the Decision of the Supreme 4 

Court at the time in which it rendered the Decision 5 

and many more times that--I mean with time and going 6 

through the Transcripts, I can find them out for the 7 

Tribunal, if that is necessary. 8 

          So, Guatemala is going to request that 9 

document to be introduced into the file, and if the 10 

Tribunal allows me, I would like to provide the 11 

reasons why we believe that document needs to be 12 

introduced into the file. 13 

          First of all, I would like to begin by 14 

saying that precisely Claimants' Counsel raised the 15 

issue at least five times during the 16 

cross-examination.  So, now that the issue is in the 17 

record and has been debated, I think that the 18 

Tribunal, in order to make a decision, should have 19 

that Supreme Court Decision which puts an end to the 20 

Document 357 and 358, if I'm not wrong, or these 21 

documents that we saw from--what is the name of the 22 
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publication? 1 

          (Comments off microphone.) 2 

          MR. TORTEROLA:  Thank you very much.  In 3 

order to be precise, 1068, which is the Constitutional 4 

Court, again, suspends the legality of the 5 

consultation.  We said that this publication was 6 

by--what is the name of the publication?  7 

          (Comments off microphone.) 8 

          MR. TORTEROLA:  Okay.  Well, whatever that 9 

publication is.   10 

          So, for the Tribunal to have a full picture 11 

of what has been really discussed and as the 12 

Minister--Vice Minister Pérez indicated, those reports 13 

are full of imprecisions and sometimes lies and 14 

information that is not accurate. 15 

          So, we believe that the Tribunal needs to 16 

look exactly at what the Decision says. 17 

          What I can tell you is that a decision 18 

rejects the Claim in only one paragraph, so nothing 19 

difficult to understand there.  And when you look at 20 

the document, if you look at the document, you will 21 

see that my representation is very accurate.  It is 22 



Page | 2807 
 

B&B Reporters 
001 202-544-1903 

Official Use Only 

only one paragraph in which, after providing the 1 

reasons, the Tribunal decides to reject the Claims. 2 

          The reasons were provided in seven pages.  3 

Those seven pages were provided to Claimants' Counsel 4 

on Saturday as soon as we received a decision from the 5 

Tribunal. 6 

          The rest of the pages--I'm anticipating the 7 

prejudice argument that is going to be raised because 8 

Ms. Menaker has already anticipated.  The rest is just 9 

the description of the dispute.  Moreover, the person 10 

who used that document today in cross-examination for 11 

the purpose of cross-examination, as you can realize, 12 

it is native Spanish speaker.   13 

          Moreover, a substantial part of Claimants' 14 

legal team is bilingual and definitely, of course, 15 

Spanish, native Spanish speakers as well, and it is 16 

based in México.  There are no reasons whatsoever, in 17 

my very humble opinion, Madam President and Members of 18 

the Tribunal, why this document should not be in the 19 

record.  It is a document that puts an end to the 20 

issue that has been raised in a very late time in the 21 

proceedings by Claimants, and they would like you to 22 
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have just a partial picture of the situation.  And 1 

that partial picture is limited to the Constitutional 2 

Court decided, which in any case, does not affect the 3 

consultations whatsoever, but there is one 4 

decision--and the Constitutional Court is telling the 5 

Supreme Court, "Make a decision in that case."  That 6 

is what the "ocurso" is.  And the Supreme Court made a 7 

decision, and it did make a decision two days before 8 

the Constitutional Court made its own decision because 9 

it has not been yet notified to the Constitutional 10 

Court.   11 

          So, this is a fundamental piece of the 12 

puzzle.  Otherwise you have two documents that is, 13 

like, 70 percent of the description of the facts, and 14 

you are missing the main document, the document that 15 

puts an end to all this discussion. 16 

          This is, for the time being, all that I want 17 

to say.  We are in the hands of the Tribunal.  We 18 

believe that we have to have a complete record, and we 19 

don't see any reason why the document should not be 20 

introduced.  Again, I understand the issue of due 21 

process that our colleagues attempt to raise.  I don't 22 
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see any due process.  They had plenty of opportunity.   1 

          As when the Tribunal looks at the document, 2 

the Tribunal will realize that they do not need 3 

Guatemalan counsel in order to read that Decision.  4 

Again, they are not only Spanish-speaking Counsel, but 5 

they are also civil law Counsels.  The Decision is 6 

clear:  As I said, seven pages of consideration, one 7 

paragraph in order to make the decision.  I really do 8 

not see what is prejudicial.  But, again, at the end 9 

of the day, Guatemala is in the hands of the Members 10 

of Tribunal. 11 

          Thank you very much.  And before I 12 

finish--I'm sorry.  In addition to all, this is a 13 

public document in Guatemala.  If there is the need, I 14 

can elaborate on why this document is a public 15 

document, but I think that you need to know that as a 16 

piece of the--  17 

          PRESIDENT KALICKI:  Why don't you briefly 18 

elaborate because Ms. Menaker has previously said that 19 

they could not have seen it until it was provided.  So 20 

we might as well hear your view on that issue. 21 

          MR. TORTEROLA:  Yes.  When the document is 22 
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send to the depository of the archives, it immediately 1 

becomes available to everyone.  Therefore, in 2 

addition--  3 

          PRESIDENT KALICKI:  All right. 4 

          MR. TORTEROLA:  When they raised this 5 

issue--I mean, I am sure if they confirm all the facts 6 

associated with the documents that they presented, 7 

they should have come across that this Decision has 8 

already been decided by the Supreme Court. 9 

          So, the date in which I'm being informed it 10 

became public is 23 May 2022. 11 

          PRESIDENT KALICKI:  All right.  I'm not sure 12 

if this is Ms. Menaker or Mr. Llano, but I asked 13 

Mr. Torterola why he believed it was necessary to 14 

admit the document.  Let me now ask you why you 15 

believe it should not be admitted, if that continues 16 

to be your position. 17 

          MR. LLANO:  Thank you, Madam President.   18 

          And let me make this easy on everybody.  19 

Claimants will not object to the introduction of this 20 

document into the record, but we do want to make some 21 

points of clarification just to place it in context, 22 
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in particular, with respect to the issue of alleged 1 

publication or transparency, et cetera. 2 

          With respect to the document itself, I think 3 

obviously the Tribunal will be able to consider and 4 

assess the surrounding documents and facts including 5 

the outrageous and severe due process issues that led 6 

to that Decision, including the fact that it was--that 7 

there were no notifications during the course of that 8 

proceeding, no opportunity for the Claimants to file 9 

contesting evidence with respect to what was filed by 10 

the MEM, et cetera. 11 

          It is, in effect and in short, an ex parte 12 

decision.  That's what it is.  It is pretty outrageous 13 

from a due process standpoint.  I think that was made 14 

very clear today during the cross-examination of 15 

Mr. Pérez-- 16 

          MR. TORTEROLA:  I'm sorry.  I'm sorry.   17 

          MR. LLANO:  I did not interrupt you. 18 

          MR. TORTEROLA:  Yeah, well, but, I need to 19 

interrupt you because you are-- 20 

          MR. LLANO:  No, that's not how it works.  21 

That's not how it works.  22 
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          (Overlapping speakers.)   1 

          (Interruption.) 2 

          MR. TORTEROLA:  Madam President-- 3 

          PRESIDENT KALICKI:  Mr. Torterola, you will 4 

be heard but not by interruption.  Let's go one at a 5 

time.  All right? 6 

          Mr. Llano, let me just ask this because you 7 

are starting to talk about Claimants not having an 8 

opportunity to participate.  I thought this document 9 

was about the Fénix Case. 10 

          MR. LLANO:  I mean the claimant in that 11 

case; the petitioners in that case. 12 

          PRESIDENT KALICKI:  Okay.  All right. 13 

          MR. LLANO:  All right.  So, with respect to 14 

the document, I think the Tribunal already has the 15 

proper context to consider and give it the weight it 16 

deserves or does not deserve, in Claimants' view. 17 

          Now, with respect to the issue of 18 

publication, I can tell you, you know, that after 19 

Respondent submitted additional documents including 20 

additional items within that file, our Legal Expert, 21 

Mr. Fuentes, went to the Supreme Court and asked for 22 
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additional access to that file and was denied.  He was 1 

not given any access.  He was not given any copies, 2 

and we were told that that is sometimes the way it 3 

works with the Supreme Court down in Guatemala.  And 4 

so, it is what it is.   5 

          We did not have access to any other 6 

documentation within that file or within that portion 7 

of the proceeding related to the request for 8 

assistance for compliance with the Constitutional 9 

Court Judgment.  So the answer is very simple:  10 

Whatever the law says or doesn't say in Guatemala, it 11 

is not what happened in this case, in practice.  And 12 

Mr. Fuentes, as I said, was not given any access. 13 

          These documents are not available online 14 

either, and even the press articles that you saw today 15 

reflect that because none of them mentions this 16 

Decision.  So, it isn't just Claimants.  It is 17 

locally.  There seems to have been an unawareness of 18 

this document. 19 

          Now, even the Constitutional Court itself, 20 

when it issued its ruling on April 26, did not know 21 

about an earlier ruling about a week earlier, which 22 
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suggests that it wasn't even provided to the 1 

Constitutional Court in the interim prior to the 2 

issuance of its April 26 ruling. 3 

          In short, we didn't have access to the 4 

document, and we need to make that very clear for the 5 

record, that we absolutely tried to get access to 6 

additional portions of the file, and we did not.  So, 7 

that much is very clear, and we rest on that point.   8 

          So, in short, Madam President, Members of 9 

the Tribunal, I think the document is what it is, and 10 

you will be able to consider all the proper context 11 

around it, which, in our view, is dispositive of 12 

whatever that document may or may not show. 13 

          And with respect to transparency, you know, 14 

we tried.  We didn't get it.  That's how it is.  15 

Guatemala has better access than we do, of course.  16 

Thank you very much. 17 

          PRESIDENT KALICKI:  All right.  Thank you 18 

very much. 19 

          Let me suggest this.  Mr. Torterola, I know 20 

you wanted to respond to some of the arguments that 21 

were made, but before you do, let me make a suggestion 22 
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here.  I think what you are now both getting into is 1 

argument and counterargument about whether this is 2 

deserving of weight, whether it is persuasive, what it 3 

means.   4 

          The only issue right now was whether it 5 

should be admitted, subject to your ability to discuss 6 

it as part of your Closings, if you wish. 7 

          I have now heard the Claimants say that they 8 

don't object to admission of it.  So, it seems to me 9 

that the admission issue is now resolved.  There is no 10 

longer an objection, and, therefore, I'm not sure we 11 

need to continue argument now about weight.  That can 12 

be something you can both fold in, if you wish, to 13 

your Closing Arguments or not.  It depends on the 14 

importance you assign to this document. 15 

          But, Mr. Torterola, in fairness, I did tell 16 

you I would return to you.  I will, therefore, return 17 

to you briefly, but please bear in mind that this is 18 

not your only opportunity to address the document. 19 

          MR. TORTEROLA:  Madam President, I will not 20 

address the document, and that is precisely my 21 

concern.  Mr. Llano were, at least five minutes, 22 
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argued about the document.  The only thing that 1 

I--when I described the document, I described why the 2 

document is important for the purpose of admission 3 

into the record.  And he abused his position, and this 4 

is what Guatemala warns, over and over again in these 5 

proceedings, has been saying.  That is the thing that 6 

I find disturbing, but I will not say anything else.   7 

          I will leave this in the matter of the 8 

Tribunal, in the hands of the Tribunal.  We 9 

think--Guatemala thinks it has a top-notch Tribunal, 10 

and we will rest on your Decision.  Of course, the 11 

document is being admitted. 12 

          Thank you. 13 

          PRESIDENT KALICKI:  All right.  Well, thank 14 

you to both Counsel. 15 

          In the absence of any renewed objection to 16 

admission of the document, we will allow it to be 17 

admitted.  Ms. Arguello has a copy of it.  It has not, 18 

however, yet been assigned an exhibit number.  So I 19 

trust somebody will remind me what the next Claimant 20 

number is in order.  Maybe it is C-1072, but somebody 21 

needs to remind me what number we should give this.  22 
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And then, perhaps, Ms. Arguello can recirculate it to 1 

all of us with the full translation.   2 

          Excuse me.  I guess it was a Respondent 3 

document.  So excuse me.  My numbering is wrong.  In 4 

any event, somebody will tell me what exhibit number 5 

should be assigned to this, and it will be circulated 6 

to the Tribunal. 7 

          Mr. Torterola, you look like you can help me 8 

on that. 9 

          MR. TORTEROLA:  Yes.  Thank you very much. 10 

          We believe that is Document R-360, Madam 11 

President. 12 

          PRESIDENT KALICKI:  R-360.  All right.  13 

Thank you for correcting me.  It is hard sometimes for 14 

me to keep these details straight. 15 

          So, R-360 will be circulated to the 16 

Tribunal, and the Parties can address it or not 17 

address it further, as they wish, tomorrow. 18 

          Are there any other procedural--yes.  19 

          MS. MENAKER:  I'm sorry. 20 

          PRESIDENT KALICKI:  Yes, Ms. Menaker. 21 

          MS. MENAKER:  Depending if the 22 
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Tribunal--depending how much you read of the document, 1 

there is one page that is not translated.  I believe 2 

it is Page 29. 3 

          PRESIDENT KALICKI:  All right.  So are you 4 

contending that R-29 needs to be quickly translated?  5 

I don't know if this is a page of any importance or 6 

not.  7 

          MS. MENAKER:  I don't believe so. 8 

          PRESIDENT KALICKI:  Do we have a procedural 9 

issue?  10 

          MS. MENAKER:  I don't believe it is of 11 

particular importance.  I just note that, in the 12 

English translation, I believe it is in Spanish on 13 

that page. 14 

          PRESIDENT KALICKI:  Okay.  Since neither 15 

Party is contending that Page 29 is important for us 16 

to read, you all have enough to do tonight.  So, let 17 

us not make a procedural issue about it. 18 

          Are there any other procedural matters we 19 

need to address tonight?  Yes.  20 

          MR. TORTEROLA:  Regarding that page, we 21 

didn't know.  I would like also to tell you that we 22 
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did a tremendous effort during the weekend using our 1 

own lawyers to make the translation because we didn't 2 

have translators during the weekend.  And the 3 

document, as I wrote in my email, didn't allow machine 4 

translation.  So if there's been-- 5 

          PRESIDENT KALICKI:  We appreciate those 6 

efforts. 7 

          MR. TORTEROLA:  --if that has been left 8 

accidently, we are going to do our best, even to 9 

present it today, if possible.  We are going to say 10 

today--today is Monday.  We are going to send it to a 11 

translator, and we are going to do our best to provide 12 

it by tonight, if that satisfies their request. 13 

          PRESIDENT KALICKI:  Well, that is up to you.  14 

I think the Claimant has just stated that they do not 15 

suggest that that page is terribly important.  So, it 16 

is up to you, if you wish, for completeness, to 17 

translate that one page.  We were not assigning you 18 

that task.  I think everyone has enough on their hands 19 

before tomorrow. 20 

          Let me ask you this question, both of you: 21 

Are there other procedural matters we need to resolve 22 
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before we break.   1 

          Ms. Menaker? 2 

          MS. MENAKER:  None from Claimants.  Thank 3 

you. 4 

          PRESIDENT KALICKI:  Mr. Torterola? 5 

          MR. TORTEROLA:  Yes.  Madam President, I 6 

would like to introduce something very, very briefly, 7 

which is that tomorrow, during our presentation, we 8 

are going to get the Vice Minister of Economy 9 

participating from Guatemala.  We have the Attorney 10 

General of Guatemala sitting with us here in 11 

Washington.   12 

          We will have a very tight time to explain 13 

every legal accusation that has been put against 14 

Guatemala.  The only thing that I'm requesting is that 15 

the Tribunal have some flexibilities, five minutes, 16 

and that be discounted from our rebuttal time, if 17 

necessary.  I mean, just to anticipate that and to 18 

avoid tomorrow to have unnecessary interruptions and 19 

procedural issues. 20 

          PRESIDENT KALICKI:  All right.  Thank you. 21 

          I actually was going to ask Ms. Arguello to 22 
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remind me.  I am recalling there was some prior 1 

correspondence about shifting some of your Closing 2 

time to your initial time and I no longer recall what 3 

the request--the number of minutes at issue in that 4 

request.  I was going to ask someone to remind me, in 5 

any event.  But you have now said five minutes or so, 6 

and I don't see a problem if that's what we are 7 

talking about.   8 

          What I don't want to do is have a 2.5-hour 9 

first round for one side.  I don't want the two to be 10 

disproportionate, but if you are talking about five 11 

minutes shifted one way or the other, it's-- 12 

          (Overlapping speakers.)  13 

          MR. TORTEROLA:  I am absolutely 14 

talking--Madam President, I'm sorry. 15 

          I am absolutely talking about five minutes, 16 

whatever adjustment is necessary in order to finish 17 

the presentation properly. 18 

          Regarding the shifting time that we 19 

requested, originally I think the Tribunal has 20 

allocated 1 hour, 45 minutes each Party and then 45 21 

minutes for rebuttal. 22 
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          PRESIDENT KALICKI:  Yes. 1 

          MR. TORTEROLA:  What we requested and the 2 

Tribunal granted, was that 15 minutes from our 3 

rebuttal time be allocated to the Closing Statements.  4 

And I understand that the Tribunal has already decided 5 

that.  That is why Madam President said that each 6 

Party has two hours.   7 

          We don't know whether that is the--what 8 

Claimants are going to do as well, but, in our case, 9 

we are going to use two hours.  And I'm just asking an 10 

adjustment of five minutes max in case that we need 11 

it.  We are going to try our best to make all the 12 

presentations within the two hours allocated.   13 

          Thank you. 14 

          PRESIDENT KALICKI:  Okay.  Yeah, I don't 15 

think there were two hours allocated.  My 16 

understanding was that there was a total of 2.5 hours 17 

for both rounds allocated.  The Tribunal had suggested 18 

this be 1.75 hours for the first round and 45 minutes 19 

for the second round.  The Respondent had asked to 20 

shift 10 minutes of its time.  We granted that.  So, 21 

that would have put you at an hour and 55 minutes and 22 
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35 minutes.   1 

          You are now asking for an additional five 2 

minutes.  I'm not going to make a big fuss over five 3 

minutes.  So, that brings you to 2 hours and 30 4 

minutes, I believe.  And it is up to the Claimants to 5 

say if they want to do a similar for themselves. 6 

          Have I misunderstood this?  7 

          MR. TORTEROLA:  I think we are talking about 8 

five minutes, but what we requested was 15 minutes 9 

from our rebuttal time be allocated to our opening.  10 

And now I'm requesting five minutes tolerance time in 11 

case it becomes necessary.  So tomorrow we should have 12 

2 hours and 30 minutes for rebuttal.  That is my 13 

understanding. 14 

          PRESIDENT KALICKI:  All right.  Thank you.  15 

This is why I started by saying someone needs to 16 

remind me about this, but, in any event, I don't think 17 

we are going to have a principal disagreement about 18 

this provided the Parties are treated with equality, 19 

and we will see how it goes. 20 

          So, very good.  Hearing nothing other than 21 

time allocation issues for tomorrow, I think this 22 
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brings us to an end.  Let me get confirmation that 1 

neither of you has anything else we need to address 2 

today; is that correct?   3 

          Ms. Menaker, anything else? 4 

          MS. MENAKER:  No.  But just for 5 

confirmation, Claimants will also shift their time.  6 

So, we expect we would take two hours and have the 7 

shorter rebuttal as well. 8 

          PRESIDENT KALICKI:  Okay.  Well, that is, of 9 

course, fine.  I do want us all to recall the burden 10 

on Court Reporters and Interpreters.  So we 11 

will--two hours each is fine, but we may then shift 12 

some of the break.  So, for example, originally the 13 

Tribunal's initial questions were going to go right 14 

after the Respondent's Closing.   15 

          If we have been going two hours, I may take 16 

a break for their benefit, and then--we will just have 17 

to see how it goes with the breaks.  It is also 18 

possible I may ask either or both of you to take--give 19 

us a  five-minute comfort break at a suitable time 20 

during your Closings.  So, I want to be flexible with 21 

everybody's personal needs.  But, subject to that, all 22 
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is understood. 1 

          All right.  Well, have a very good evening 2 

to everybody.  We will see you back here tomorrow at 3 

8:00 a.m. D.C. time, and have a good evening. 4 

          Thank you very much. 5 

          (Whereupon, at 11:06 a.m., the Hearing was 6 

adjourned until 8:00 a.m. the following day.) 7 
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