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PROCEEDTINGS

PRESIDENT KALICKI: Good morning to all on
this tenth and last day of the Hearing in ICSID Case
Number ARB/18/43, Daniel Kappes and Kappes, Cassiday &
Associates v. Republic of Guatemala.

Today we move to the final set of Experts,
but before we do, are there any preliminary procedural
matters that the Parties wish to raise?

Ms. Menaker?

MS. MENAKER: I just have one brief one.

PRESIDENT KALICKI: Sure.

MS. MENAKER: Claimants just wanted to
register their discontent with the Tribunal's granting
Respondent additional time, and I fully recognize--we
fully recognize that that's within the Tribunal's
prerogative which it retained, given the circumstances
of the proceedings in the case; but just to note that
I would hope that the Tribunal appreciates that
Claimants have throughout the proceedings kept a very
close eye on the time. And the Tribunal has very
helpfully told us when we were exceeding the notional

time limits, and we have, therefore, been cutting back
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lines of questioning and things like that throughout
the proceedings.

So, I Jjust want to note that. I'm not
asking for reconsideration, nor am I making any sort
of due process complaint, but I just note that we have
gone through great efforts to stay within the time,
which the Tribunal has repeatedly reminded the Parties
that they ought to do so.

PRESIDENT KALICKI: Well, your concerns are
noted. The Tribunal's objective, as it stated very
briefly in its communication yesterday, is simply to
ensure that it has the tools necessary to properly
understand the key debates between the Experts. And
the Tribunal felt it would be better served by being
able to hear from both Experts, including brief
responses, if necessary.

The Tribunal has added, for the record,

18 minutes--3 minutes to the Respondent's presentation
and a maximum of 15 minutes of redirect. And in the
scheme of a 10-day hearing in which each Party had

21 hours to use as it wishes, the Tribunal sees no

great harm from the addition of 18 minutes for this
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purpose. But your concerns are noted.

Are there any other matters?

MS. MENAKER: Not from Claimants.

PRESIDENT KALICKI: Thank vyou.

MR. TORTEROLA: We don't have any. I would
just note that we appreciate the Tribunal granting
this time. We have not requested it, to the extent
that I understand that, but we are grateful for the
Tribunal's conduction of the proceedings. And in that
note, I should say, in defense of the Tribunal, that
even though Claimant might have stayed within its
allocated time, there were many other interference
caused by Claimants, so they should not be
complaining. But I give thanks there, thank you very
much.

PRESIDENT KALICKI: All right. And your
comments are noted as well.

All right. With that behind us, let us
bring in the final set of Experts, Mr. Rosen and
Mr. Milburn.

ZOOM TECHNICIAN: Okay. One moment, please.

HOWARD ROSEN and CHRIS MILBURN, RESPONDENT'S
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WITNESSES, CALLED

PRESIDENT KALICKI: Good morning, Mr. Rosen,
Mr. Milburn.

THE WITNESS: (Mr. Milburn) Good morning.

PRESIDENT KALICKI: Could you confirm, can
you see me and hear me sufficiently?

THE WITNESS: (Mr. Rosen) Yes.

THE WITNESS: (Mr. Milburn) Yes.

PRESIDENT KALICKI: Thank vyou.

And I apologize to all if you heard a dog
barking in the far background. I have no control over
that one.

All right. Well, good morning, welcome. We
appreciate you coming to assist the Tribunal today.
Before we begin, just a few preliminaries which you've
probably heard me recite to other Experts before you.
Please try to speak slowly to avoid overlaps with
other speakers. If you don't understand a question,
please say so, and it will be rephrased. If you do
understand it, please try to keep your answer concise,
including a "yes" or "no" if that's all the question

calls for. And, if you need a break outside the
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regularly scheduled ones, please let us know, and we
will certainly accommodate that.

Could the Experts be shown the Expert
Declaration?

We would ask that you both read this into
the record.

THE WITNESS: (Mr. Rosen) Certainly.

I solemnly declare, upon my honor and
conscience, that my statement will be in accordance
with my sincere belief.

THE WITNESS: (Mr. Milburn) I solemnly
declare, upon my honor and conscience, that my

statement will be in accordance with my sincere

belief.
PRESIDENT KALICKI: Thank vyou.
And then we have a few additional
affirmations.

First, could you each please affirm that
during the course of your examination, you will
neither receive nor provide communications of any

sort?

2452

THE WITNESS: (Mr. Rosen) I'll confirm that,
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yes.

THE WITNESS: (Mr. Milburn) I confirm as
well.

PRESIDENT KALICKI: Thank vyou.

And could you confirm that other than your
Reports and a copy of your presentation, if you wish,
you have no other documents in front of you?

THE WITNESS: (Mr. Rosen) Yes, I confirm
that.

THE WITNESS: (Mr. Milburn) And I do as
well.

PRESIDENT KALICKI: And, finally, you have
provided--there are two reports, but Mr. Milburn's was
not listed on the First Report, only on the second,
and the Tribunal's ruling--

ZOOM TECHNICIAN: Madam President, one
moment, please.

PRESIDENT KALICKI: We seem to have lost our
Experts.

(Comments off microphone.)

PRESIDENT KALICKI: We'll go back to our
breakout room then.
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ZOOM TECHNICIAN: Okay. Thank you.

(Brief recess.)

PRESIDENT KALICKI: All right. Welcome
back. I just want to confirm that the Claimants'
Counsel 1is back. I don't see the image.

Ms. Menaker, are you back with us?

MS. MENAKER: I am.

PRESIDENT KALICKI: Excellent.

Welcome back, Mr. Rosen, Mr. Milburn.

I was just raising one last issue with you
before we begin, which is that, Mr. Milburn, I
understand that you were not listed as a coauthor on
the First Report, but the Tribunal has previously
ruled that you would be permitted to be examined about
it, provided that you confirm that you fully adopt the
contents of the First Report and are prepared to
respond to questions about it as if it were your own.

Do you so affirm?

THE WITNESS: (Mr. Milburn) Yes, I do.

PRESIDENT KALICKI: All right. Thank vyou.

With that, I have no further introductory

remarks, so I turn you over to Mr. Gosis. I
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understand you have a presentation, but he may have a
few questions to ask you.

MR. GOSIS: Thank you very much, Madam

President.
DIRECT EXAMINATION
BY MR. GOSIS:
Q. Good morning, Mr. Rosen, Mr. Milburn.

Just very briefly, I would ask you to
confirm that the Expert Reports that were submitted by
one or the both of you, first or second case, are your
Reports, and to ask you whether you have any
correction that you would like to make to the contents

of those reports?

A. (Mr. Rosen) Those are our reports, and no
corrections.
Q. I assume that is also attested to by

Mr. Milburn?
A. (Mr. Milburn) Yes. Thank you very much.
MR. GOSIS: Thank you very much.
We have no further questions, and please
proceed with your presentation.

DIRECT PRESENTATION
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PRESIDENT KALICKI: Please proceed with your
presentation when you're ready. I don't know if you
will be controlling it or FTI will be, but--ah. There
it is.

THE WITNESS: (Mr. Rosen) So, if we could
have the first slide, please.

I'd 1like to spend a few moments on my
background and experience, which is detailed in the CV
attached to my Reports. The points I want to
highlight deal with my experience in the mining
industry, both as an expert and as an advisor
regarding actual transactions.

As noted, I am a CPA, a Chartered Business
Valuator. I'm also recognized as a Qualified Valuator
under the CIMVal Standards and Guidelines, as well as
being one of 11 members of the CIMVal Committee.

In addition to my work as an Expert
providing opinions on the value of Mineral Properties
over the past 35 years, I've advised companies
regarding transactions involving the purchase and sale
of Mineral Properties and assets. This provides me

with a real-world view on how companies approach and
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think about the purchase and sale of these types of
assets.

THE WITNESS: (Mr. Milburn) Next slide,
please.

So, my name is Chris Milburn. I'm a
professional accountant and a Chartered Business
Valuator. I'm also--

(Interruption.)

THE WITNESS: (Mr. Milburn) I'm also a
Qualified Valuator under the Canadian CIMVal Mineral
Valuation Standards. I have 24 years of experience 1in
valuation and the quantification of economic damages,
and I've valued dozens of mineral projects all over
the world and have testified many times in mining
arbitrations.

Next slide.

So, the areas we will cover in our
presentation today include a bit of a history of the
Tambor Project and how buyers and sellers would
consider the available evidence on value. We will
talk about international mineral valuation standards

and why they are important. Then we will discuss our
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damages analysis and Versant's damages analysis.

Next slide, please.

Next slide.

So, for context, I'd like to highlight a
number of events in the Project's history from 2000 to
2016, that are relevant from a valuation and damages
point of view.

In this slide, we start with the nine-year
period from 2000 to 2008. So, the bulk of the
resource and exploration work was done by Gold Fields,
which is a large mining company, from 2002 to 2003, at
a cost of $3.25 million. No significant additional
Resource work or exploration was conducted thereafter.
So, that's very important to remember.

There was one independent Resource Report
that was prepared by a company called CAMS in 2004,
and CAMS reported 274,000 ounces of Resources.

85 percent of those were Inferred, which is the lowest
classification; 15 percent of those are Indicated, and
that's the second-lowest classification; and those
were at grades from 1.95 to 5.3 grams/tonne.

No additional Resource Reports were prepared
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for the Tambor Project from 2005 to 2016, or
thereafter.

Now, there are a number of transactions that
occurred over this period that provide evidence of
what arm's length informed Parties considered the
value of the Project was, including the value of any
Exploration Potential.

First, there was a Joint Venture Agreement
between Radius and Gold Fields in 2001, and the
maximum value that could be ascribed to that
transaction is 9.1 million, and that assumes Gold
Fields had immediately exercised its options. But,
after spending only 3.25 million on the exploration
and Resource work from 2002 to 2003, Gold Fields
withdrew from the Project, as it determined that the
Project would not reach its required minimum size for
project development, which was 2 million ounces. And
Gold Fields took a loss of 1.6 million on their
investment and withdrew.

Second, in 2004 Radius signed another Joint
Venture Agreement with another mining company. This

one was called Fortuna. The maximum value that could
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be ascribed to that deal was 6.8 million, and Fortuna
only spent about $200,000 and withdrew shortly after
they signed the agreement. They withdrew in 2005.
So, now that's two large mining companies that have
invested in the Project; both incurred losses and
decided not to proceed.

And then, in 2008, the Claimants signed a
Joint Venture Agreement with Radius. The maximum
value that could be ascribed to that was
12.75 million, but there was another transaction I'll
talk about in a minute.

Next slide, please.

So, moving to the next eight-year period
from 2009 to 2016, again, no significant additional
Resource Development or exploration was performed; no
additional Technical Reports were issued; no economic
studies were performed.

The Claimants began construction on the mine
in February 2012, but, as you know, only one month
later, access to the mine was blocked by protestors,
and the fact that the Project faced this significant

social opposition from 2012 adds a significant amount
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of risk to the Project and reduces its value.

KCA was able to complete construction and
produced about 21,000 ounces of gold in concentrate.
That's from October 2014 through to May of 2016, when
the License was suspended, which is the subject of
this Arbitration.

The last transaction that had occurred for
the Project was in August of 2012, where the Claimants
acquired Radius's 49 percent interest to bring the
Claimants' ownership in the Project to 100 percent.
And the Claimants acquired Radius's interest for a
very low, up-front cash payment of about $100,000.
There was also a future contingent payment of
$300,000, and a future royalty. Radius recorded a
loss on this transaction of $3.8 million Canadian.

So, that's now three mining companies that
invested in the Tambor Project; all sustained losses,
and all decided to withdraw from the Project. And the
Claimant paid $400,000 in a royalty for 49 percent.
And at the time, we have--at the bottom, we have the
gold prices. So, at the time of that transaction, the

gold price was just under $1,700 an ounce. And you
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can see, by 2016, the value had gone down--the value
of gold had gone down to about $1,260.

Next slide.

So, over the Project's--sorry.

Just go back one more slide. Just one more
point about the--Exmingua's financial results at the
bottom, the financial disclosure.

So, over the year and a half that it
operated, Exmingua reported a small net loss from
operations, so the Project had not established a
history of profitability prior to the Valuation Date
of May 2016. And over the Project's history, from
2000 to 2016, we see no evidence that any market
participants considered that this Project was worth
more than, say, $15 million at the maximum, including
all the Exploration Potential. And there's certainly
no evidence that any market participant considered it
was worth hundreds of millions of dollars, as Versant
claims.

Next slide, please.

So, the definition of "Fair Market Value,"

which--we and Versant agree on the definition, and we

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2463

both have used it in our Reports—--it contemplates a
notional transaction between willing and knowledgeable
Buyers and Sellers. So, whereas the Seller seeks to
maximize the price they would receive, the Buyer seeks
to minimize the price they would pay.

So, in this slide, we just added some
considerations from both the Seller's and Buyer's
perspective of Fair Market Value as of May 2016 based
on this available evidence that we just discussed.

So, first, a Seller would consider that the
mine had a value as of May 2016, since it had defined
Resources. A potential Buyer would likely agree with
that, but would conduct their own due diligence on the
Resource Estimates, and would note that no significant
work had been done on the Resources in 13 years, so
those Resource Estimates are out of date and they were
not compliant with the current Mining Codes. They
would also note 85 percent of the Resources were at
the Inferred level, which, again, 1is the lowest level,
and the other 15 percent was Indicated, which 1s the
second-lowest level.

Another selling point is that the Project

B&B Reporters
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had an Operating Mine with a small processing plant,
and it had been in production for a year and a half
and it produced about 21,000 ounces of gold. The
Buyer would certainly consider that, but would weigh
it against the fact that the mine had not demonstrated
economic viability through the preparation of economic
studies. It had not defined any Reserves and was not
profitable in the year and a half that it operated.
So, a Buyer would have to assume the risk that the
mine might not be economically viable in future and
that it may continue to incur operating losses.

A potential Buyer would also very seriously
consider the social opposition that the mine faced,
and, in my view, that fact alone would make it
difficult to find a Buyer for the Tambor Project, and,
if a Buyer could be found, they would require a
significant discount due to this history of social
opposition.

The Seller would also focus on the
Exploration Potential and would attempt to increase
the sales price for that potential. The Buyer would

consider the exploitation potential, but would also
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consider that these targets were at a very early stage
and that no significant work had been done on them for
12 years. And since a Buyer would bear all the Costs
and all of the risks to develop that Exploration
Potential, they would also want to realize any upside
in value, and, thus, realistically, would not be
prepared to pay much up front for the Project's
Exploration Potential.

And this is consistent with the August 2012
transaction where the Claimants acquired Radius's
49 percent. The Claimants did not pay much for the
Project's Exploration Potential in August 2012. They
got 49 percent of the Project for $400,000 and a
royalty.

Next slide, please.

So, this slide just provides a visual
summary of all those historical transactions and the
financial disclosure data that I discussed, along with
our damages conclusions and Versant's damages
conclusions, and obviously what jumps out is Versant's
conclusions are not consistent, not only with our

conclusions, but with any of the historical evidence
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on value.

Next slide.

And the main driver of this disconnect
between Versant's damages and all the evidence on
value is shown on this chart, and this shows the
actual Resources of the Project, which were
274,000 ounces through its history from 2004 through
to 2016 and beyond. And then we have SRK and Versant,
assuming that, absent the Alleged Breaches, the
Project Resources would have suddenly jumped to over
7 million ounces—--that's their high--by March of 2020.

And it's this highly speculative and
unsupported assumption that's the main reason for that
big disconnect that we see between Versant's damages
figure and all the available evidence on the Actual
Value of the Tambor Project over its history.

THE WITNESS: (Mr. Rosen) Next slide,
please.

Next slide.

So, I'm going to spend a little time talking
about the international standards in the mining

industry. There are three national standards--
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(Interruption.)

There are three national standards that are
generally recognized in the mining industry, and these
standards coincide with the countries where most of
the capital is raised to invest in the mining
industry. The Committees that establish these codes
collaborate to prepare international standards. All
of the codes are broadly the same.

The creation of these codes is important in
a global business, as the minerals that are mined in
different parts of the world are generally thought of
as commodities, and trade in international markets at
quoted current and futures prices, for the most part.

Having an internationally accepted code to
value these commodities allows for the companies to
transact in the marketplace with confidence.

Next slide, please.

As the Company explores for mineralization,
it moves from a state of uncertainty through a
continuum of increasing knowledge. The more you
drill, dig, test, the more you find out. This is

noncontentious.
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This exhibit summarizes how the industry
thinks about this process. You can see the arrow on
the left of the page indicates the direction of
increasing knowledge and confidence, ironically moving
down, and how Mineral Resources become classified as
reserves through the application of the modifying
factors.

Recall that a Mineral Reserve 1is the
economic portion of the Mineral Resource.

These modifying factors are not trivial, and
involve the consideration of technical, economic,
environmental, social, and legal risks that allow a
mineral deposit to be considered to have economic
value. Once these factors are studied and understood
in a technical study, such that economic viability is
established, there is now sufficient certainty that
Reserves and Resources can be reliably used in a DCF
analysis of value.

These definitions of Resources and Reserves
are extremely important in understanding and valuing
Mineral Properties. They allow the buyers and sellers

to speak in a language where all information is
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consistent and reliable.

Please note that the application of the
modifying factors--Indicated Resources become Probable
Reserves. Measured Resources become Proven Reserves.
Inferred Resources, outside of that box, do not become
Reserves. They require further geological knowledge
and confidence to be gained. So, that's drilling.

And this should be intuitive and, again,
noncontentious. If a Resource is simply Inferred, it
requires more confidence before it becomes capable of
valuation using a DCF, and this is why it is typically
exposed to a risk adjustment in valuation.

Next slide, please.

Again, to be clear--sorry. Next slide.

Again, to be clear, valuation standards in
the mining industry are not merely for administrative
compliance, such as the Canadian National Instrument
43-101 you have heard about. They are critically
important so that market participants can rely on
representations made in the marketplace regarding the
stage of development of a Mineral Property. CIMVAL

specifically lists litigation and expropriation for
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compensation as one of the intended uses of these
standards. Compliance with these standards ensures
that the valuation truly reflects Fair Market Value.

Next slide, please.

As explained in my earlier slides, as mining
companies gain more knowledge and confidence about the
mineralization on their property, different approaches
can be used in valuation. Again, this should be
intuitive. An early-stage project with limited
information can only be assessed by either what it
costs to get to that stage or by comparison to what
others in the marketplace typically pay for properties
at a similar stage of development.

A property for which a Mineral Reserve has
been declared through a technical study, like a
Feasibility Study, lend themselves to using a DCF
because the company has spent the time and money
necessary to reliably project cash flows from the
Project.

CIMVAL and other codes are very specific
about the appropriate approach to use, depending on

the stage of development, as these are the approaches
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that are typically used in the industry.

In no case 1s there a recommendation to use
speculation of what might be found. In each case, if
noncompliant terms or noncurrent studies are used,
there's a requirement to reconcile them with current
compliant terms or warn the readers that the analysis
is not reliable.

Next slide, please.

To summarize, generally speaking, in any
valuation in any industry, in order to perform a DCF
analysis, you are required to have two principal
components: Reliable cash flows that are forecasted,
and a Discount Rate that reflects the risks and timing
of receiving those cash flows.

In the valuation of a mining property, you
can only have that level of confidence in forecasted
cash flows if there are Mineral Reserves and Resources
present that have shown economic viability. Simply
the presence of an operating mill does not satisfy
this condition. You can build an operating mill, at
your choice, anywhere.

A DCF analysis should not be based on an
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outdated Resource Estimate that is not compliant with
current Mining Codes and is primarily comprised of
Inferred Resources, as Mr. Milburn was referring to.
Again, this should be intuitive.

On the next slide I reproduced a paragraph
from CIMVAL, the Standards and Guidelines from the
2003 version, which are the same in the current
version, which confirm this.

If we could have the next slide, please.

I won't read the whole slide, but please,
Just make note of the bolded parts that I've added
that emphasis where it says—--and it's referring to
Inferred Resources being used in an Income Approach.
It should not be used if the Inferred accounts were a
dominant part of the Mineral Resource. It should be
treated appropriately for the substantially higher
risk and only used in an Income Approach i1f Reserves
are present, and if they are used in a DCF, after the
Reserves are mined, so, clearly, not in the case we
are dealing with today.

Next slide.

THE WITNESS: (Mr. Milburn) So, now, we'll
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talk about our damages analysis. So, our approach to
damages in this case is very simple: We determine the
Fair Market Value of the Tambor Project as of May 5,
2016, which is the date immediately prior to the
alleged breach, and then we apply pre-award interest
to a current date.

Next slide.

In determining the Valuation Approach that
we used to value the Project, we refer to the
international standards that Mr. Rosen just discussed.
And since this Project was determined to be an
exploration-stage project by SLR, the Market and Cost
Approaches are appropriate, whereas, an Income
Approach is not.

Next slide.

And the reason why we can't use a DCF, as
discussed by Mr. Rosen, for the Operating Mine or the
Exploration Potential is there is insufficient work
performed on the Project to reliably forecast the cash
flows. The Project had no Reserves, the majority of
the Resource was just Inferred, 85 percent, and, thus,

a DCF does not provide a reliable tool to determine
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the Project's Fair Market Value.

Rather, we used a Market Approach to wvalue
based on comparable transactions, which includes the
value of the entire Resource and any Exploration
Potential because all of the comparables that we use
also had Exploration Potential, so there's no need to
try to value that separately. And we considered, but
did not apply, a Cost Approach for the Exploration
Potential, but there's insufficient information to do
that. But, since we understand that minimal costs
were incurred on the Exploration Potential, the wvalue
under a Cost Approach would also be minimal, and that
would also be consistent with what the Claimants
actually paid to Radius for the entire project,
including the Exploration Potential in 2012, which was
not a significant amount.

Next slide.

So, our comparables analysis, and very
straightforward, we selected gold transactions in
Latin America at the same development stage as the
Tambor Project, so those that had Indicated and

Inferred Resources. This yielded four transactions,
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which, as you can see in the column at the far-right,
we've calculated the Enterprise Value per ounce of
Resource on the Valuation Date in a range of $12.4 per
ounce to $29.5 per ounce. And when we apply that to
the actual Resources that the Project had at the time,
which was 253,000 ounces, we get a value ranging from
3.1 million to 7.5 million.

Next slide, please.

Versant has criticized our analysis in a
number of ways. First, they complain that all the
objective evidence of value that I've discussed
earlier in the presentation is--should not be used, 1is
not relevant. We strongly disagree. Those data
points provide very important information on the
evidence of value and should be used to assess the
reasonability of any valuation conclusion. Our
analysis 1is consistent with this evidence. Versant's
is entirely inconsistent with this evidence and cannot
be reconciled to them.

Next slide.

Second is: Versant claims we should have
used comparables that had Operating Mines. And that's
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incorrect. In mining, it is the Mineral Resources
that give rise to value and, thus, we must find
comparables that match the level of certainty of those
Resources. Here the Claimants didn't follow industry
best practices and decided to take their chances and
risk starting mining without having conducted economic
studies or additional technical work, and so they
skipped many of the de-risking steps, including the
step where they should have determined whether the
mine was economically viable. Thus, we can't value
the Tambor Project using transactions for projects
that did follow industry best practices and did the
necessary technical work to did de-risk their
resources, that did define Reserves, and that did
conduct economic studies to demonstrate that their
mines were economically viable before moving to
production.

Next slide, please.

And third, Versant notes that the gold grade
in the Projects of the four comparable transactions
that we used were lower than its assumed grade for the

Project, of 8.1 grams/tonne for the Tambor Project.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2477

And first of all, the Project's gold grade where they
assumed it was 8.1 grams/tonne, it was not
well-defined, and SLR notes that the grade may have
been much lower than reported.

Second, as shown in this table, the grades
of our four comparables actually match up very well to
the gold grade range that was stated in the only
independent Technical Report that was done in the
Project, by CAMS, which was from 1.935 to 5.33
grams/tonne.

Next slide.

Third, gold grade is just one of many
factors that can impact a project's value, but it is
not a factor that we use to screen projects to include
or exclude from our comparables transaction analysis
since the impact on value is not straightforward. So,
you would think that projects with higher gold grades
would be more valuable than those with lower grades,
but that is not necessarily the case.

There are many other factors related to
grade that impact value, including whether or not a
mine is open-pit or underground. So, open-pit mines
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are cheaper to mine, so you can mine lower grade
material profitably. And in the table here we show a
number of examples from our analysis, from SLR's
analysis, and from Versant's own analysis that show
projects with lower grades that are more valuable on a
value-per-ounce basis than projects that have higher
grades.

So, Versant's complaint on the grade of the
comparables that we used 1s misplaced. We consider
our four comparable transactions are appropriate.

Next slide, please.

And although we disagree that a DCF can be
performed reliably for the Tambor Project, we also
provided illustrative calculations using a DCF
Methodology based on the corrections and revisions
that SLR made to Versant's DCF, which they went
through in their presentation. And those relate to
the important elements like the Resources, the amount
of Resources, production throughput, metallurgical
recoveries, capital operating costs. And SLR's
adjustments are largely based on the actual data from

the mine, as well as industry norms.
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And once Versant's DCF is adjusted to
include more reasonable assumptions, it actually
yields a negative NPV, which reveals the Project
likely would have not been economic 1n any event.

Next slide, please.

So, now we'll talk about Versant's damages
analysis. So, why are Versant's damages so much
higher than all of this objective evidence on value
over the Project's history? Well, there is three main
reasons. First, they improperly used an ex post
framework, so using hindsight, and made unsupported
and speculative assumptions as to how the Project may
have advanced from May 2016 to a current date.

Second, they used a DCF for the Operating
Mine, which i1s inappropriate. But they also used a
number of unsupported and optimistic assumptions. And
third, the valuation of the Exploration Potential is
based on SRK's very speculative assumption that they
would have discovered 5 to 7 million what they call
"potential ounces" and that they would be as valuable
as Reserves.

THE WITNESS: (Mr. Rosen) Next slide,
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please.

Whether a valuation for an expropriation is
prepared on an ex ante or ex post bases is usually a
matter of legal instruction, and both have merit if
they are done properly. In the valuation of a Mineral
Property, the primary difficulty of an ex post
valuation occurs if the property is an Exploration
Property. It is simply impossible in some
circumstances to gain any technical knowledge about
the property after the last date of exploration. This
limits the ex post valuation to incorporate only those
things that become known in the period after the
expropriation. In this slide can you see the factors
that should have properly been considered in an
ex post valuation and those which remain unknown, and
therefore, should not.

Next slide, please.

As you can see on this slide, the wvarious
steps that needed to be conceived and achieved in
order to support Versant's analysis. Aside from the
points on the left column in the previous slide--so

those are the known changes in market conditions--all
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of these further steps were largely unknown or not
considered at the date of the Alleged Breaches and are
simply assumed to occur successfully. Further, in the
DCF analysis performed, Versant does not rely on the
historical cash flows for the 18 months of actual
operations which demonstrated little or no positive
cash flows, and instead, accepts forecasts that create
immediate positive cash flows.

Next slide, please.

Obtaining Social License can be thought of
as a gateway issue for many mining projects around the
world. Lack of Social License can significantly
impact a project's viability, wvalue, and, importantly,
ability to attract lenders and investors. Versant's
cash flow model employs a Weighted Average Cost of
Capital that is derived from public mining companies
that have largely achieved Social License in their
operations and, therefore, are not comparable.
Further, Versant's cash flows do not reflect the costs
or risks associated with gaining and maintaining
Social License.

Versant's comparable transactions for their
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valuation of the KEP and LEO are based on companies
that are further advanced, some with declared Reserves
and Resources, and does not adequately reflect the
lack of Social License for Exmingua.

Next slide, please.

Versant's DCF analysis is built from SRK's
cash flow forecast, and therefore, it suffers all of
the difficulties previously identified in the SRK
projections by SLR.

As explained when I spoke about
International Valuation Standards and Approaches for
the valuation of Mineral Properties, the analysis
conducted on the operations of Exmingua do not comply
and would not be recognized by market participants.
The mineral deposits were poorly defined, had no
technical current study to quantify the potential of
the operation. There was no current Mine Plan for the
mix of open-pit and underground operations, which have
very different cost and grade consideration. And
without a Mine Plan, it is almost impossible to do a
forecasted cash flow.

The Resource Statement was out of date, and
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the majority of the Resource identified was classified
as Inferred. And we keep repeating this because it is
so important to understand the level of uncertainty of
an Inferred Resource.

The Project, in its 18 months of operations,
exhibited a loss and an inability to pay royalties to
Radius, its former owner. In short, there was not a
reliable way to forecast cash flows from this
operation. A market buyer would look at comparable
projects for their stage of development according to
internationally accepted standards used by market
participants.

Next slide, please.

THE WITNESS: (Mr. Milburn) So, now, turning
to Versant's actual DCF calculations, this
figure--this illustrates Versant's forecasts are
unreasonable. So, the red bars are Versant's assumed
cash flows from the Operating Mine. Just focusing on
the past period from May 2016 to March of 2021, and we
also have Exmingua's actual profit and loss in 2015
and 2016, and then we have RPA's restated--or SLR's

restated cash flow actually using hindsight on the
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gold price.

So, as you can see here, the Versant's cash
flows are not consistent with the actual net losses
that the Operating Mine experienced in the first year
and a half. And they actually assume that; whereas,
the Project sustained a loss of about $70,000 in 2016
from January to April, they assume that from May to
December it suddenly would have become highly
profitable and would have generated $5 million in cash
flow in the next eight months.

And i1f you recall, this is a period when SRK
said in their evidence on Wednesday that the Project
would still be ramping up.

The green bars illustrate that, based on
SLR's corrections to Versant's DCF model, that the
mine would likely have continued to barely break even
in the remainder of 2016, which is consistent with its
actual operating results to date, and that it would
have sustained losses of 7 million in 2017, and that's
when they would have had to pay a very large amount of
capital expenditures for the underground mine.

And since the Claimants have not
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demonstrated that they had the funds to pay those
Capital Costs, they may have had to close the mine in
2017, in any event.

Next slide, please.

And Versant's past loss calculations are
internally inconsistent. They calculate a past loss
to the Claimant from May 2016 to March of 2021 of
38.5 million, which includes 4.8 million in pre-award
interest. But simultaneously, Versant also assumes
that the Claimant would have reinvested 100 percent of
those cash flows back into the Operating Mine, and
that they would actually not have received those cash
flows. They would have stayed in the business to fund
this assumed exploration program that they say would
have cost $45 million.

So, according to Versant's own damages
framework, the Claimants have not sustained any past
loss of income, are not entitled to any pre-award
interest, and, further, contrary to what Mr. Rush said
yesterday, the Operating Mine would not have generated
enough cash flow to pay for this assumed $45 million
exploration program.
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Under Versant's own calculations, the
Claimants would have had to find at least another
11 million to 18 million to fund the assumed
exploration program. And Versant hasn't considered
where these funds would have come from.

Next slide, please.

Turning, now, to Versant's calculation of
the loss of Exploration Potential, and we include both
their KEP and LEO together. That's all Exploration
Potential. Their assumptions are Jjust not reasonable.
They are not supported. First of all, they assume the
Claimant would have invested another 45 million from
May of 2016 to the present in a new exploration
program. Again, they haven't demonstrated that they
had the funds to do so. And without those funds, the
entire Claim collapses.

Also, the Claimants had done no significant
exploration on these targets from the time they became
an owner in 2008 to 2016. So, 1it's not reasonable to
assume that suddenly they would have started exploring
in May of 2016 absent the alleged breaches.

And the Claimants haven't provided any
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Exploration Plans or budgets or anything to support
this assumption.

Second, Versant assumes that, according to
SRK, the Claimants would have successfully discovered
from 5 to 7 million what they call potential ounces of
gold in over five years. And this assumption is
highly speculative and unsupported. From 2001 to
2016, the Project had only discovered 270,000 ounces.
By comparison, the Cerro Blanco Project, which is also
located in Guatemala, they defined 3 million ounces at
a cost of 200 million, and it took them 20 years to do
sSO.

And SRK's estimate of 45 million to discover
5 to 7 million ounces of potential ounces of gold, it
implies a cost per ounce of discovery of 6 to $9 per
ounce. Agailn, 1in comparison to the Cerro Blanco
Project, their cost of discovery and development was
about $67 an ounce. So, if we take that and apply it
to the 7 million ounces they say would have been found
here, it would have cost them 469 million in
Development Costs. That just shows SRK's estimate of

45 million is not realistic.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2488

Next slide.

In terms of--sorry, next slide. Oh, sorry.
Go back. You're on the right one.

In terms of Versant's actual calculations
for the loss of Exploration Potential, they've
completely misapplied a Comparable Transactions
Approach here to get this figure of 337 million to
417 million. On the left side of this slide, we
present the general steps that Versant followed.

They took this estimated 5 to 7 million
potential ounces of gold from SRK, and they multiplied
it by a value per ounce of Resources from transactions
involving other projects, and then deducted this
assumed exploration cost of 45 million. In terms of
the 5 to 7 million potential gold ounces, as you heard
from SLR, this is not a reliable estimate and it's
also not something that can be used in a comparable
transactions Fair Market Value opinion.

There is no such classification as potential
ounces, so there is no transactions for projects with
potential ounces that you can use as comparables. The

fact is, the exploration potential had no Resources,
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and SRK has not opined that it would have defined any
Resources as of a current date absent the Alleged
Breaches.

So, it should be obvious, you can't use--you
can't value a Mineral Property that has no Resources
by applying a value per ounce of Resources. It's a
nonstarter.

Logically, the wvalue would have to be zero.
There i1s zero Resources, so, regardless of how
valuable an ounce of Resources are, you are 0 times X
is 0. But Versant was not deterred by that, and went
ahead and pulled these potential ounces from SRK.
They valued them as i1f they were properly defined
Resources, and that's completely inappropriate. It's
a misapplication of this valuation technique.

The second component in their calculation is
a value per ounce of Resources that they apply, and
not only does Versant use projects with properly
defined Resources to value this undiscovered
potential, these potential ounces, but they also
include projects with defined Reserves that had

completed Feasibility Studies. So, these are projects
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that more advanced than the Tambor Projects as a
whole, let alone its exploration targets.

And so, 1t makes no sense for Versant to
assume that a knowledgeable and prudent buyer would
pay the market price for an ounce of Reserves to buy
potential ounces of gold that may or may not be
discovered someday.

Thus, they obtain this damages figure of 377
to 417 million for the Exploration Potential by
misapplying the Comparable Transaction Methodology, by
taking this 5 to 7 million ounces of undiscovered
potential ounces and then valuing them as if they were
Reserves.

These calculations are unsupported by all
the available evidence on value and, as a result, it
doesn't provide a meaningful measure of the Fair
Market Value of the Exploration Potential. In fact,
the best evidence of the value of the Exploration
Potential remains what Mr. Kappes actually paid to
Radius for it in 2012, which was a minimal amount.

THE WITNESS: (Mr. Rosen) Next slide,
please.
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PRESIDENT KALICKI: Just wanted to jump in.
I understand you have about four minutes left.

THE WITNESS: (Mr. Rosen) Thank you very
much. I was hoping it was around three or four
minutes, so we're good. I'll be very quick here.

Versant has cited other mining cases in
which I have appeared as an Expert to support the
approach they have taken in this case. And, first,
let me say, I think each case must stand on its own,
based on the unique facts of each case. Second, mine
projects and valuations are very complex, and to quote
from a prior matter, simply and selectively, 1is
fraught.

Specifically, in the Bilcon matter there
were two points raised. First, what is the difference
between Fair Market Value and full reparation. In the
second, the need and use of Feasibility Studies for
privately-financed companies.

In Bilcon, the Claimant was a vertically
integrated company in the sand and aggregates
business. A loss at the Whites Point Project measured

only the value of the mining operation and would
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undercompensate the Claimant because it did not
include the additional profit the Company would make
from the sales of aggregate in its wholesale
operation. So, 1t had two pieces of business.

In full reparation, you'd want to include
both. This condition simply does not exist in this
case and; hence, 1it's an irrelevant point.

Secondly, in the Bilcon case, the mine was a
large basalt deposit on the East Coast of Canada.
That's just a big, white rock. The operation simply
involved the breaking of the basalt rock, screening it
into different sizes through an industrial sieve and
gravity feeding it onto a boat.

There was no exploration. No need to
declare Resources and Reserves, and the Company
did--and this is important--it did perform all the
technical studies needed to establish economic
viability. They did not prepare a formal Feasibility
Study simply because, in this case, there was no need.

All of the risks of the operation had been
studied, engineered, quantified, considered. All of

the evidence was on the record. There were no
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unknowns. Again, a very different type of mining
operation from a gold mine and the risks in this
matter, and, again, the comparison 1s meaningless.

In the Pac Rim matter cited, I used an ex
ante approach, the same I used here, and concluded
that my conclusions were reasonable because the asset
had upside potential. But, like this case, I could
not reasonably quantify it, so I did the same thing I
did here.

In Pac Rim, the Claimant, though, had
completed a Pre-Feasibility Study and was in the midst
of a Pre-Feasibility Study to establish Resources and
Reserves, and had a well-defined exploration program.
Notwithstanding that, I did not add value because it
was too uncertain.

So, again, 1t just reinforces the
methodology employed in this case. And the Bear Creek
case, Versant uses this matter to support their
position that a Cost Approach to valuation 1is
inappropriate, notwithstanding international standards
that recommend it for early-stage projects.

Again, 1in the Bear Creek case, the Claimant
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had completed a Feasibility Study and declared Mineral
Reserves indicating a DCF method should be used. And,
again, completely different from this case and
completely not applicable here.

Next slide, please.

Next slide.

I just want to spend the last minute I have
underlying what I see are the big differences, I
think, the Tribunal should think about. As
Mr. Milburn said, for the past losses, the Claimant,
because of the way they have structured their case,
needs the after-tax cash flows to finance any
exploration. Okay. The 45 million was deducted by
Mr. Rush from his wvaluation of the KEP and LEO.

Can't do that. You actually have to spend
the money today to maybe find something in the future.
So, you have to take the after-tax cash flows and
spend them with certainty to maybe find something.

Okay. You can't simply subtract it
mathematically from a value you might get
hypothetically. And this 1s similar to the concept of

a reliance and an expectation claim in common law
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where the reliance claim for the Cost of Building the
operation, you can't get that and the Lost Profits
because you have to spend the money to build the
operation to get the Lost Profits. That's why they're
incompatible and why I think the Tribunal had trouble
reconciling that evidence yesterday.

And the other thing is no one would provide
debt financing to this Project. And, again, if you've
ever borrowed money for a business or personal, you
know banks lend on two things: Security and cash
flow. And the security in a mine are the Resources,
and there were no Resources defined sufficiently to
develop a Life-of-Mine Plan. So, there was no way for
a bank to know how long they would have had to think
about this Resource providing them with a cash flow.

And lastly, I think, when you're thinking
about the Operating Mine loss, it's really a matter
for the Technical Experts you heard from the other
day, SLR and SRK, and that evidence because that
largely feeds the assumptions of both Mr. Rush and we
use in our models.

And lastly, I would spend last 30 seconds
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talking about the Exploration Potential. It's been
called the Known Exploration Potential, but it wasn't
known. This is just nomenclature invented by the
Experts. It's all assumed. Nothing was known.

There is no difference between the Known
Exploration Potential and the Lost Exploration
Opportunity, except it has been divided at depth, I
think, between the two. But there is nothing really
known about it other than several drillholes that,
again, SLR described as not that interesting.

All the comparable transactions at a similar
stage that we used were Resource properties, and all
of those Resource properties also contain Exploration
Potential. That's just in the industry. When you use
a comparable transaction, it not only includes the
Resource you have but when someone is buying it, they
think about the Resource you might have.

So, market actors would not pay an
additional substantial amount over the dollars per
ounce of the Resources that were actually known.

And that concludes our presentation. Thank
you.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2497

PRESIDENT KALICKI: Thank you very much,
gentlemen.

We will take just a short break. Let's say,
five-minute comfort break, and then we'll resume with
your cross-examination. During the break, please
don't discuss the case with anyone.

(Brief recess.)

PRESIDENT KALICKI: Welcome back, gentlemen.
I just want to confirm that we have all the Counsel
back in the room. I see Mr. Gosis.

And for the Claimants? Ms. Menaker or your
colleagues?

MS. MENAKER: Yes.

PRESIDENT KALICKI: Okay. Well, welcome
back to everyone.

Mr. Rosen, Mr. Milburn, I assume you can see
me and hear me again?

THE WITNESS: (Mr. Rosen) We can.

THE WITNESS: (Mr. Milburn) Yes.

PRESIDENT KALICKI: All right. In that
case, I turn you over to Ms. Menaker for examination.

MS. MENAKER: Thank you.
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CROSS-EXAMINATION

BY MS. MENAKER:

Q. Good morning to both of you.

And, Mr. Rosen, I think I will begin with
you to ask you a few questions.

A. (Mr. Rosen) Certainly. Good morning or good
afternoon to you.
Q. Good morning. Thank you.

All right. So, we can go to it, but I just
wanted to reference the CV that you attached to both
of your Reports, and you obviously have published a
lot on damages, economic damages, business valuations,
as you noted this morning. So, on both of your CVs,
you reference, in particular, an article that you
wrote on expert evidence for different editions of the
GAR Guide to Energy Arbitrations.

Do you recall that?

A. (Mr. Rosen) I do.
Q. Okay. And I understand that this is updated
annually or semiannually. I saw references to the

2015 publication on one of your CVs and the 2015 and

2018 publication on the other.
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Is that right?

A. (Mr. Rosen) Yes. That is while I was at
FTI, and since FTI pays GAR for that privilege, when I
left FTI, it was no longer my privilege to contribute
to 1it.

Q. Okay. And do you recall in those articles
that you expressed a view that for unlawful
expropriations, one should generally use a current
date of valuation?

A. (Mr. Rosen) That's my personal belief. But
as someone from an economics background, that is my
personal belief, yes.

Q. Okay. And, again, just to be clear, though,
although that's your personal belief that in most
cases or generally for unlawful expropriations, you
use a current Valuation Date, you haven't done so in
this case; is that right?

A. (Mr. Rosen) The legal instructions this case
were to use the date of taking--or the date of the
Alleged Breaches.

Q. Okay. And if we--on your CV as well, you

list your experience, including as an expert in
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arbitrations on numerous mining cases, in particular.

Do you recall that?

A. (Mr. Rosen) Yes, I do.

Q. Okay. So, I didn't see a reference to the
case that we have been talking about a lot and has
been briefed here, which is the Clayton or the
Bilcon v. Canada Case?

A. (Mr. Rosen) It should be. It might be
without the specific name being noted, but it should
be. No reason not to.

Q. All right. Well, I believe, at least, to
the best of my recollection, there are no names, there
are descriptions for various cases. I didn't see one
that matched that case, but, nevertheless, you are
obviously very familiar with it as you served as an
expert there. So, I just do want to discuss or ask
you a few gquestions about it.

So, you know, as you were discussing during
your Direct Presentations, that case concerned the
mining of the salt rock in Canada for a project called
White Points; is that right?

A, (Mr. Rosen) Whites Point. Yes. That's
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correct.
Q. Okay. And in that case, if we can turn to
your Expert Report there, which is at C-776, please.
(Interruption.)

(Stenographer clarification.)

BY MS. MENAKER:
Q. All right. So, 1if we could go, please, to
Paragraph 3.2, which should be on Page 10 of the PDF.
And here your instructions indicate that:
"The investors' position is that they would have
constructed and operated the White Points Project"; 1is
that correct?
A. Yes. The Whites Point Project. Yes.
Q. Okay. Excuse me.
And you indicate that but for the Measures,
Claimants would have operated their project. They
never had the opportunity to do so in that case
because their license was denied, but damages should
compensate for Lost Profits, both past and future; is
that right?

A, (Mr. Rosen) Correct.
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Q. And by that, can I just confirm that, when
you say "Lost Profits, both past and future," you mean
historical Lost Profits up to the Valuation Date and
then the Fair Market Value of the Project as of the
Valuation Date, which would account, of course, for
the future Lost Profits; is that accurate?

A. (Mr. Rosen) Yes. It would be the estimated
Lost Profits in the historical period and the Present
Value of the Future Lost Profits, yes.

Q. Okay. And, accordingly, you can see--if we
scroll down to 3.4, please.

You quantified the investors' Lost Profits
arising from the Whites Point Project at a current
date. And if we go down to 3.4, you can see that in
the first sentence. 1Is that right?

A. (Mr. Rosen) Yes.

Q. And Canada's Expert in that case, which was
The Brattle Group, they were instructed to value Lost
Profits as of the breach date.

Do you recall that?

A. (Mr. Rosen) I do.

Q. Okay. And if we scroll further down to 3.7,
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please.

You indicate that a breach date analysis is
not applicable because the Claimants in this case were
claiming Lost Profits under the full reparation
standard; is that right?

A. (Mr. Rosen) Correct.

Q. And are you aware that Claimants in this
case are also claiming Lost Profits under the full
reparation standard?

A. (Mr. Rosen) I am.

Q. Okay. And if we go down to Paragraph 3.9,
you criticized Canada's Quantum Expert from The
Brattle Group for accepting an instruction to use an
ex ante Valuation Date and failing to provide an
economic rationale as to why compensation to the
investors must be based on valuation as of the date of
the breach; is that right?

A. (Mr. Rosen) I just note that they didn't
provide an economic rationale.

Q. Okay. Now, if we could turn to your First
Report, please.

A, (Mr. Rosen) Yes.
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Q. And Paragraph 10.
You state there that, in preparing your
Opinion on damages, you have assumed that there will
be a finding that Guatemala has incurred international

liability for the breaches, which is quite standard;

correct?
A. (Mr. Rosen) Correct.
Q. And then if we--if FTI could just put up the

First Report and Paragraph 28. Thank you.

So, then you note that you'wve been
instructed to apply a compensation standard consisting
in assessing the Fair Market Value of the Claimants'

investments as of Valuation Date of May 5, 2016;

right?
A. (Mr. Rosen) Correct.
Q. And if we go to your Second Report, at

Paragraph 88, you state here that the Fair Market
Value as of the Valuation Date, which, again, is

May 5, 2016, includes the value of expected
Exploration Potential and future earnings and, thus,
is not deficient in compensating the Claimants for the

Alleged Breaches under the standard.
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And when you say "the standard," you mean
the fair market standard as of 2016; is that right?

A. (Mr. Rosen) Fair Market Value, correct.

Q. Okay. And if we just scroll up to
Paragraph 84 and little (a).

A. (Mr. Rosen) Yes.

Q. Okay. So here you state that: "Versant
calculates the loss suffered by Claimants as of a
current date using the standard of 'full reparation,'
while we were instructed to calculate the FMV of the
Project of the Valuation Date."

And so, you are drawing a distinction
between the standard of full reparation and the
standard that you applied to calculate damages in this
case, which is to determine the Fair Market Value as
of the Valuation Date; isn't that right?

A. (Mr. Rosen) No. I'm just stating, again,
what Versant said in their Report. They were
instructed to look at a full reparation concept of
value, which they determined to be Fair Market Value
at the current date. That's, in their view, what gave

them a calculation of full reparation. And I was
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instructed simply to calculate the Fair Market Value
of the Project on my "upper case V" Valuation Date,
which is the date of the Alleged Breaches. So, they
are both Fair Market Values. They are just at
different dates.

Q. Were you instructed not to calculate
Claimants' damages using a full reparation standard?

A. (Mr. Rosen) I was not asked to do that. No.

Q. Okay. And so, would you agree here that you
are drawing a distinction between full reparation and
a Fair Market Value calculation as of 20167

Because you go to on to say the
determination of which of these approaches, and these
approaches are, one, Versant, using a full reparation
standard, and your approach, which is calculating the
FMV of the Project on the Valuation Date, which is
May 2016, is a legal matter for the Tribunal to
decide.
Isn't that right?

A. (Mr. Rosen) So, I agree, it's a legal matter

for the Tribunal to decide. But, just to be clear,

Versant's calculation of full reparation 1is Fair
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Market Value at the current date versus my Fair Market
Value at the alleged date of the breaches. So, it is
Jjust they're both Fair Market Value. They are just at
different dates.

Versant's Opinion is that you can achieve
full reparation by doing it at a current date, and I
say that's a matter of legal instruction.

Q. And just to be clear, and I agree that you
are both calculating Fair Market Values as of
different Valuation Dates, but Versant is calculating
damages based on a full reparation standard, and you
are not doing that; is that correct?

A. (Mr. Rosen) Again, I think it's a legal
question, but I would--from my point of view, from a
nonlegal point of view, I would generally agree.

Q. Okay. Can we go to your--in the same

Report, i1f we just scroll down to Paragraph 101,

please?
A. (Mr. Rosen) Yes.
Q. So, here I believe you make the same point

in a slightly different way, where you say that:

"Versant seeks to apply the principle of full
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reparation as of a current Valuation Date, which is a
standard that we have been asked to apply as a Damages

Expert in other matters under different

circumstances."
A. (Mr. Rosen) Correct.
Q. Okay. So there, again, you're saying in

other matters you have been asked to apply a full

reparation standard, but here you have not; is that

right?
A. (Mr. Rosen) Correct.
Q. Okay. Now, i1if we scroll down to

Paragraph 105, please.

You note that Claimants' willingness or
unwillingness to sell the Tambor Project at any time
has no impact on the determination of the Fair Market
Value of the Tambor mine; is that right?

A. (Mr. Rosen) Correct.

Q. And in the following paragraph, you go on to
note that a full reparation framework determines
Claimants' damages based on the value of an asset or
an investment to the Claimants specifically.

Is that correct?
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A. (Mr. Rosen) Yes. That's correct. 1It's a
subjective value as opposed to an objective value.
It's a different measure.

Q. All right. And then you go on in
Paragraph 123 to state that Versant has not provided
any specific characteristics of the Claimants that
would make this investment in the Tambor Project more
valuable to the Claimants than to a hypothetical
purchaser in 2016 or as of a current date.

Is that correct?

A. (Mr. Rosen) Yes. I mean, the concept of
Fair Market Value is agnostic to who the Buyer and
Seller are. It is a hypothetical Buyer and Seller.
So, there's not a Fair Market Value to you and a Fair
Market Value to me and a Fair Market Value to
Mr. Kappes; there is only Fair Market Value.

So, if you want to say that the subjective
value to a company is different than Fair Market
Value, you must demonstrate how it is different and
why that individual investor has--there's more value
to it, as I explained in the Bilcon matter about

having horizontally integrated--or vertically
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integrated business, rather.

Q. And that's what you were noting earlier when
you were saying, the full reparation standard, you
look at making the Claimant whole. So, you determine
the Claimant's damages based on the value of the asset
or the investment to that specific Claimant. Isn't

that right?

A. (Mr. Rosen) From my point of view, that's
correct.
Q. Okay. So, did you not consider the fact

that some of the following attributes, we would say,
makes the Tambor Project more valuable to Claimants
than to a hypothetical purchaser in 2016 or at a
current date? And I want to ask you if you've
considered these various attributes.

So, for one, did you consider that Claimants
could develop the Tambor Project without having to
perform Feasibility Studies because they intended to
operate the mine long-term and/or engage in having,
you know, these technical studies that you've
referenced done as a factor that would make it more

valuable to Claimants than to a hypothetical Seller?
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A. (Mr. Rosen) No. I can answer that one
quickly without much thought. That one would have
absolutely no impact on whether you were claiming
value to the investor or Fair Market Value.

And the reason is, quite simply, that the
risk involved in getting to what they wanted to
achieve, if that, in fact, was their aim, would take
that into account. It would still reconcile that case
back to Fair Market Value.

Q. What about--you say that--and this is in
Paragraph 127--that Claimants' primary business was
providing process metallurgical services, and they
were not a gold mining company; right?

And this is, I believe, a reference to this
vertical integration that you were talking about or
contrasting with the Whites Point case in Bilcon; is
that right?

A. (Mr. Rosen) Yes.

Q. Okay. So, did you consider that Claimants
could rely on their own expertise in running the
operations as a factor, which would make this more

valuable to them than to another hypothetical Seller?
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A. (Mr. Rosen) I did not specifically address
it, but thinking about it now, any services that are
provided from--if you want to call them "related
entities," would have to be charged across at a Fair
Market Value rate.

So, would it make the Project itself more
valuable? I don't see how, unless they're generating
additional revenue outside of what you or another
mining company could generate by taking over these
operations. If they could demonstrate some
incremental earnings or profit, that is potentially
something you could consider, but simply using your
expertise, most mining companies have a lot of
different kinds of expertise, and it's assumed that
buyers and sellers in this industry know how to
operate a property. But I'm not ruling it out. I'm
just saying I haven't seen any evidence that would
suggest there's some incremental value to them.

Q. So, could we take a look at Versant's Second
Report? If we look at Table 8, which I think is
around Paragraph 118--okay.

Well, we could stop at 118 for a moment, but
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this 1is, you see here, contains Versant's analysis as
to the amounts that were invested by Claimants.

Do you see that?

A. (Mr. Rosen) Yes.

Q. Okay. And he's actually referring to you,
that "Mr. Rosen estimates a total of 20.34 million was
spent by the Parties."

So, 1f we can please go to Paragraph 121 in
the same Report. Versant then notes also that KCA
tracked labor costs at billing rates to assess
profitability.

Do you see that?

A. (Mr. Rosen) Yes.

Q. Okay. And then it notes that KCA used the
billing rates for labor costs, as opposed to Actual
Costs-—-excuse me, that using the billing rates for
labor costs, as opposed to Actual Costs, would result
in higher costs of $24.3 million to Exmingua.

Do you see that?

A. (Mr. Rosen) Yes.

Q. And 1if we go down to Table 8, you can see it

shows the difference between the total billing rates
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and the total costs. So, this is KCA's services that
it's providing to Exmingua at cost rather than at its
normal billing rates. And it shows a difference of
5.5 million, approximately, between the 24.3 million
and the nearly 19 million.
Do you see that?

A. (Mr. Rosen) Over that period of time, vyes.

Q. Okay. So, you would agree that, if Exmingua
had purchased services from a third party, as opposed
to KCA, they would be purchasing it at billing rates,
and not at costs; right?

A. (Mr. Rosen) If you accept this at face
value, yes; but there's an offsetting credit for
Mr. Kappes' company losing the opportunity cost of
supplying that at market. So, again, that's why
there's OECD rules about transfer pricing between
companies in different tax jurisdictions. You must
charge Fair Market Value to make sure that the country
of origin collects its pound of flesh, so to say, in
its taxes.

So, you're not allowed to do this from a tax

point of view. You have to charge the services at
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Fair Market Value; but, even if somehow you got around
those rules, you're creating a loss in Mr. Kappes'
company of the same amount. So, I don't see the
efficiency gained for Mr. Kappes and his companies,
but just aboveboard, they would have to charge these
things at Fair Market Value.

Q. So, I don't know the--I don't have the tax
records here, so I can't say how this was accounted
for on that ground, but you don't believe that this
reflects efficiencies that KCA was able to obtain in
its operations and an opportunity cost in that regard?

A. (Mr. Rosen) I'm simply saying that, from an
international business point of view--from an
international business point of view, you must charge
these services at Fair Market Value or go off side
international transfer pricing rules, number one; and,
number two, even if you didn't care about that, you
are creating an equal and opposite loss in the company
providing those services. So, there's no net economic
benefit to Mr. Kappes overall.

Q. So, I'd like to go back to C-776, please.

(Interruption.)
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Q. So, there, if we go to Paragraph 3.8, which
is on Page 11 of the PDF, you state that: "A current
date analysis allows Experts to incorporate actual
market data available up to the Effective Date of the
Report, rather than attempting to artificially create
a proxy for the market outlook as of the breach date.”

Do you see that?

A. (Mr. Rosen) Yes. And I agree with it.

Q. Okay. And you noted that the ex post
approach that you followed in that case avoids
potential hindsight issues, as all available
information can be included in the analysis; 1is that
right?

A. (Mr. Rosen) Yes. Exactly. And I think I
covered that in my slide today, saying what can be
known and what can't be known. But this, using
current data avoids using hindsight for issues that
can be known at a current date.

Q. You used a market approach, of course, in
this case; correct, for your valuation?

A. (Mr. Rosen) Sorry. This is Bilcon?

Q. No. I'm sorry. 1In this case, 1in the Kappes
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case.

A. (Mr. Rosen) Oh. I did use a Market
Approach. Correct.

Q. Okay. And you used, in particular, a
Comparable Transaction approach, and, in doing that,
identified four gold transactions, essentially, for
your Market Approach; i1s that right?

A. (Mr. Rosen) Correct. And I think I would
defer this question to Mr. Milburn, because he did all
the work on the comparables, and I think he takes
responsibility for that in the Reports and the
information we provided to Counsel, 1f that's okay
with you.

Q. So, I did have a lot of comparable gquestions
for him, although I thought that these paragraphs--but
that's okay. We can defer these particular gquestions
as long as he will cover even methodology for the
comparable transactions.

A. (Mr. Rosen) Yes. I think that's fair.

Q. Okay. All right. So, in your First Report,
you include a discussion on the Valuation Approaches

and state that it depends on the stage of exploration
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or development of the subject mineral asset, which is
what you said this morning as well; isn't that right?

A. (Mr. Rosen) Yes. I'm sure--I don't know
which paragraph you're referring to, but I'm sure I
did say that.

Q. Okay. And this is in Paragraph--if we want
to look, it's in Paragraph 126 of your First Report.
But you state that Mineral Properties are categorized
into four main types: Exploration, Mineral Resource
Properties, Development Properties, and Production
Properties; correct?

A. (Mr. Rosen) Correct.

Q. And then you quote the definition of
"Production Properties" from CIMVal in the following
paragraph, which states: "A Mineral Property with an
Operating Mine, with or without a processing plant
which has been fully commissioned and is in
production."

Do you see that?
A. (Mr. Rosen) I do.
Q. And there's no requirement in the definition

of a "Production Property" in this CIMVal definition

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2519

that a Mineral Property has to have Reserves; isn't
that right?

A. (Mr. Rosen) I think you're reading it out of
context. So, I'd point out a couple of things.

Number one, it says—-—-number one, "fully
commissioned," which in this case, by your own
Experts' admissions, this plant was not fully
commissioned. So, it would not be considered a
Production Property at the point in time it ceased
production.

And, number two, these are additive steps,
where, as I said earlier in my presentation, you gain
knowledge as you move through the continuum of knowing
nothing to knowing everything about a Mining Property.
Otherwise, could you simply build a mill on a parking
lot or in my backyard and call it a Production
Property. It's not. You have to go through the steps
that ultimately arrive at a Production Property. You
can't simply say, "Because I built a mill, it's a
Production Property."

Q. Okay. Well, a few questions following up on

that.
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It says here "with or without a processing

plant." So, no one is saying just because you build a
processing plant, it becomes a Production Property.
So, certainly if you built a production plant in your
backyard, that would not be a Production Property.
It's an Operating Mine, with or without a production
plant; do you agree with that?

A. (Mr. Rosen) Yes. But it has to be fully
commissioned. And when it talks about "fully

commissioned," that's referring to the plant.

0. It's referring to the mine if one reads
this: "A Mineral Property with an Operating Mine,
with or without a processing plant." So, the

processing plant can't have to be fully commissioned
if you could have a production property without a
processing plant. You would agree with that; right?

A. (Mr. Rosen) I think maybe it's poorly
worded. I just don't know how you fully commission a
mine. The processing plant can be fully commissioned.

Q. Yes. Well, that was my next gquestion to
you.

I don't believe you can fully commission a
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mine, but I think, without a doubt, this cannot
require a fully commissioned processing plant since it
defines a Production Property as a property with an
operating mine, even one without a production plant.

A. (Mr. Rosen) So, again, I think this would
have been a question for Mr. Lambert or Mr. Clow, what
a fully commissioned Mineral Property with an
Operating Mine might have been, because I'm not a
mining engineer. And perhaps, you can fully
commission a mine. It seems more applicable to the
plant. But in any case, the wording seems somewhat
ambiguous. But the real principle is, you're gaining
in knowledge. Simply having something without
Resources or Reserves that has no economic viability
cannot 1lift it to the exalted status of Production
Property to be used in a DCF calculation. That simply
doesn't make sense.

Q. Well, with respect, we might disagree on
that. I think we do disagree on that. I think that
this morning you noted, amongst other things, that the
more you drill, dig, or test, the more you find out.

A, (Mr. Rosen) Correct.
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Q. And so, one can find out more by drilling
and actually classifying Resources and doing a study
to classify Reserves, or one can dig and mine and you
find out more because you actually have the gold in
your hand.

You would agree with that, wouldn't you?

A. (Mr. Rosen) I think what happens is--are you
speaking in general or in this case?

Q. In general.

A. (Mr. Rosen) In general, the more you drill,
you're drilling--that's exploration. The more you
dig, you find out about the particular Resource you
are mining. So 1f you do dig, you find out more about
the Resource you are mining, that's correct.

Q. Okay. Now, so I know that--I won't spend
more time on this definition, although I note that you
did talk about your CIMVAL experience and credentials
on this, on this Production Property. So I do want to
ask just one more gquestion--

A. (Mr. Rosen) Please.

Q. --which is that there is no requirement in

this definition that the Operating Mine have a certain
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level of profitability in order to be defined as a
Production Property.
You would agree with that, wouldn't you?

A. (Mr. Rosen) No, I wouldn't. Again, this
is—--you have to look through--this is a continuum.
These are not discrete steps. This is a continuum.
You start off with exploration; you move to resource;
you move to development; and then you move to
production. And I can tell you there are properties
that are in production that--and I'm currently doing
bankruptcy cases for--that are no longer considered
Production Properties because they've become
unprofitable. So, it is very much something that
depends on economically mining the Reserves and
Resources.

Q. And certainly, one could understand that if
a mine was in bankruptcy, it might--and had stopped
production because it was unprofitable, it would no
longer be considered a Production Property. But
that's, with respect, not what we're talking about
here. But let me--

A. (Mr. Rosen) Sorry. I wanted to let you
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finish. I didn't want to interrupt you while you were
speaking. These are still operating with Receivers in
place, so these are still Operating Mines in
bankruptcy, but they're no longer classified for
status as Production Properties. They lose that when
they become noneconomic.

Q. And by whom are they no longer classified as
a Production Property?

A. (Mr. Rosen) Banks, people in the industry.
They become Development Properties at that point
because they have potential but they are not
economically viable.

Q. Okay. All right. But there is nothing in
your Reports indicating that at--indicating at what
point a Production Property that falls within the
definition of CIMVAL loses that status as a result of
an economic condition, is there?

A. (Mr. Rosen) No. We were very careful. We
cited that SLR noted that they thought this was an
Exploration Property. We found 1t to be somewhat
ambiguous and said "Well, we are going to treat it as
a Mineral Resource property because, even though SLR
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feels they're poorly defined, they do have a Resource
Statement." So, we valued it as that. Again, it's
additive; 1t goes from exploration to Resource. We
never considered it a Production Property because it
never made it past second base, really.

Q. Well, let's go to--since you said that you
relied on SLR or RPA, let's go to Paragraph 129 in
this Report, if we just scroll down.

You do say there that you rely on RPA's
conclusion that, from a Resource Development point of
view, the Tambor Project is still wvery much an
exploration project by all definitions.

Do you see that?

A. (Mr. Rosen) Sorry. Which paragraph are we
talking about?

Q. I thought it was--it's the Second Report,
Paragraph 129.

You state here, at the very end: "We rely
on RPA's conclusion that from a Resource Development
point of view, the Tambor Project is still very much
an exploration project by all definitions."

Do you see that?
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A. (Mr. Rosen) Correct. But, in fact, we
treated it as a Resource Property in our methodology.
If we had considered an Exploration Property, we would
have used a Cost Approach. So using--and I think we
say we compare i1t to Resource Properties.

Q. Okay. But Mr. Rosen, I mean, you do say
here that you rely on their conclusion that it's very
much an Exploration Property; correct? I mean, do you
not agree with their conclusion any longer?

A. (Mr. Rosen) Again, they are the Experts in
classification, so that is their expertise. And to
the extent necessary, I rely on that. From a Resource
Development point of view, Tambor is still an
Exploration Property. But in my comparables approach,
our comparables approach, we compare it to other
Resource Properties. So, I have no argument with what
RPA has concluded there. But when we use our
comparables analysis, we do use Resource Properties,
as Mr. Milburn will explain when you talk to him about
that.

Q. Okay. And with apologies, I would just ask

if we could keep your answers as short as possible
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since we do have limited time.

A. (Mr. Rosen) My apologies.

Q. Thank you.

So, at the beginning of this paragraph you
explain that you agree that since the Claimants are a
private company and were self-financed, they weren't
required to prepare and file the NI 43-101 or similar
reports. However, to prepare reliable cash flow
forecast in compliance with CIMVAL, the Project must
have Reserves.

Do you see that?

A. (Mr. Rosen) Yes.

Q. And if we go back to C-776--excuse me, which
is the opinion that you gave in the Clayton or Bilcon
case, you state here that NI 43-101, a Feasibility
Study--this is at paragraph--excuse me--3.24 going to
3.25. That those studies are primarily concerned with
public disclosures made by mining companies seeking
investment from the general public. However, in the
case of the Whites Point Project, a quarry owned and
operated by Bilcon that would only seek limited bank

financing, such disclosures were not necessary, and

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2528

that, in your experience, unless required by

regulation, Feasibility Studies are not pursued by
private companies as the cost can be prohibitive while
the value provided by such studies is not apparent.

Do you see that?

A. (Mr. Rosen) Yes, I do.
Q. Then if we go back to your Second Report.
A. (Mr. Rosen) Sorry for interrupting. Do you

want me to put that in context? You have read
something in a Report wildly out of context.

PRESIDENT KALICKI: Mr. Rosen, let's let
Ms. Menaker ask her questions. If you wish to say
something more, you can note it, and then if
Respondent's Counsel wishes to take you back to it,
they can.

THE WITNESS: (Mr. Rosen) Certainly. My
apologies again.

BY MS. MENAKER:

Q. So, if we go back to your Second Report in

Paragraph 129, you state that you agree with Versant
that Claimants were not required to prepare and file

NI 43-101 or similar reports in this case.
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Do you see that?

A. (Mr. Rosen) Again, I'm not trying to be
picky, but the way you are wording your question, I'm
not agreeing with Versant. If you read this in
even—--this 129 in context, they are quoting me from
Bear Creek--or from Bilcon, rather. And I'm saying,
we agree with what I said in Bear Creek--or Bilcon,
sorry, that since they are a private company, they
need not file NI 43-101. That's all.

Q. Here we are talking about Claimants with a
capital "C," so Claimants in this case; right?

A. (Mr. Rosen) Yes.

Q. And you say that because you agree Claimants
were a private company and self-financed, they weren't
required to file and prepare NI 43-101 or similar
reports; 1s that correct?

A. (Mr. Rosen) Correct. Your question was did
I agree with Versant, and that's what I said. I'm
agreeing with what I said in Bilcon.

Q. Okay. So, if we go back to the statement
that made, which is in this paragraph at the very end,

when you say that--let me just find the
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reference--that you rely on RPA's conclusion that
"from a resource development point of view, the Tambor
Project is still very much an exploration project by
all definitions."

And if we look at RPA's Second Report,
because you cite to RPA's Report in that Footnote 143,
if we just go down there and look at that.

And you cite to RPA's Second Report in
Paragraph 49, and I'd like to just look at that for a
moment, please. So, i1f we could, please, go to RPA's
Second Report at Paragraph 49, please.

So, RPA here is using the definition of
exploration stage property from the U.S. Securities
and Exchange Commission rules on the modernization of
property disclosures for mining registrants from 2018,
that was adopted in 2018. So, do you see that?

A. (Mr. Rosen) Sorry. Can you let me catch up

to you? I'm just reading.

Q. Of course. And if we go to--
A. (Mr. Rosen) Sorry. I'm still reading.
Q. Maybe they can blow the footnote up for you

I think. There you go.
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A. (Mr. Rosen) Thank you.

Q. So, my question is that RPA, when they say
"by all definitions, this is an exploration stage
property," they were relying on the U.S. SEC rules
that were adopted in 2018 here for disclosures in this
regard.

Can you see that?

A. (Mr. Rosen) Yeah. I'm sorry. I'm still
trying to finish reading it. But yes, I think you're
right. But if you just let me read it completely,
I'll be very happy to answer the question.

Okay. Sorry. Yes.

Q. Okay. So, isn't it the case that, just like
NI 43-101, here the SEC is primarily concerned with
public disclosures made by mining companies that are
seeking investment from the general public?

A. (Mr. Rosen) That is the purpose of the SEC.
That is not the sole purpose of the rules.

Q. Okay. Now, you note in your First Report,
or you acknowledge in your First Report that by 2016
Claimants had already constructed their mine and

processing facilities and had been producing gold
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since October of 2014; is that right?

A. (Mr. Rosen) Correct.

Q. And so, you'd agree that they had been
producing gold for over a year, about a year and a
half?

A. (Mr. Rosen) Yes.

Q. Would you also agree that actual gold has
more certainty than a theoretical classification as a
Resource or a Reserve?

A. (Mr. Rosen) Yes.

Q. Okay. And--okay. You state in
Paragraph 127 of your First Report that the Tambor
Project is not easily classified under the CIMVal
development stages because the Claimants did not
follow the standard stages of project development in
the mining industry.

And is this the First Report or is it--is
there more to that paragraph?
(Interruption.)

A. (Mr. Rosen) I think you are looking for

Paragraph 130 in this Report.

MS. MENAKER: Thank you. Thank you very
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much. There you go. Yes.
(Interruption.)
BY MS. MENAKER:

Q. All right. So, now, in your Reports, you
value the Tambor Project as a whole, even though it
had an Operating Mine; right? You don't wvalue it
differently for the Exploration Potential and the
Operating Mine; isn't that right?

A. (Mr. Rosen) Like most mining projects,
there's an Operating Mine that is eventually
constructed, and then there is land around that mine
that may or may not have exploration conducted at a
later date. So, that's how it's wvalued. You don't
chop it into pieces.

Q. Right. And I'd just like to ask you just a
couple more questions on a new topic, and then I will
turn to Mr. Milburn either before or after a break.

So, this is on interest, and you accepted an
instruction from Guatemala's Counsel to calculate
pre-award interest on a simple basis.

Is that correct?

A, (Mr. Rosen) That i1is correct.
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Q. And also you accepted an instruction to
calculate pre-award interest at a risk-free rate; is
that also correct?

A. (Mr. Rosen) I did, yes.

Q. And you considered the U.S. Government
five-year treasury bond yield as an appropriate
measure of the risk-free rate in this case?

A. (Mr. Rosen) That sounds familiar.

Q. And I can take you to that, if you'd like.
It's in your First Report, Paragraph 210.

A. (Mr. Rosen) I'll take your word for it.

Q. Okay. So, we did not see any economic
rationale in favor of calculating the pre-award

interest on a simple basis in your Reports; isn't that

right?
A. (Mr. Rosen) That's correct.
Q. Okay. And you were retained as, you've

noted, as an Expert in the Bear Creek v. Peru case; is
that correct?

A. (Mr. Rosen) Correct.

Q. And that Claim involved an investment in a
silver mining Project?
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A. (Mr. Rosen) That's correct.

Q. And it was under the Canada-Peru Free Trade
Agreement, if you recall?

A. (Mr. Rosen) Yes.

0. All right. And do you recall that in that
Agreement it has—--contains a provision for
compensation in the case of a lawful expropriation,
which says that compensation shall be payable in a
freely convertible currency, shall include interest at
a commercially reasonable rate?

A. (Mr. Rosen) Yes. That sounds familiar.
Yes, I do recall that.

Q. And are you aware that the governing Treaty
in this case, the DR-CAFTA, contains similar language,
in its lawful--in its expropriation provision?

A. (Mr. Rosen) I am.

MR. GOSIS: Madam President, I have to
object.

(Interruption.)

MR. GOSIS: We have to object. The Expert
is being asked to engage in legal analysis of the

DR-CAFTA, which is obviously unfair and beyond the
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scope of his Expert Report as he has started his
commentary by, of course, stating that he had been
instructed to assume a certain interest rate and
calculation formula.

So, any additional discussion after the
Expert has testified that he had been instructed to
use a set of form of interest calculations seems to be
beyond the remit of his testimony today.

PRESIDENT KALICKI: Well, it may be that
additional questions would fall into the problem area
you identified, but so far the only question that was
asked, the one he answered and the one to which you
objected, was one that simply asked him whether, to
his knowledge, certain language exists in the
Treaties.

As I recall, you also took an Expert to the
text of the Treaty and pointed to language. So, soO
far we're just--so far the questions are Jjust pointing
out language, not asking to interpret language. I
don't think we are in the realm of legal
interpretation yet, but I take your point that

Ms. Menaker may tiptoe across that line, and, if so,
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we won't allow that. But let us see where she's
taking us.

MR. GOSIS: If I may just very briefly
because this is a very significant difference between
what happened yesterday and what is happening today.
The Tribunal recalls the Expert stated, and that was
the starting point of my examination of him on this
point, that, in his view, this calculation was
compliant with the treaty and then we went to--on to
see what treaty he meant when why he felt it was
compliant with it.

Mr. Rosen is only saying "I took instruction
on how to calculate interest." There is no position
from him, in the Report or his testimony today, that
any X is compliant with any Y. And I think that that
is a very key difference between what we had yesterday
and what we have today. But we are in the hands of
the Tribunal, of course.

PRESIDENT KALICKI: Yeah. Mr. Gosis, as 1
mentioned before, we take objections question by
question, and so far the question to which you're

objecting is "are you aware that the DR-CAFTA contains
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similar language?" That's a yes or no. Either he 1is
aware or he isn't aware of whether i1t contains the
language. That's not an interpretive question.

So, I don't think we're at the place that
you're worrying we might get to.

Ms. Menaker, though, you take the broader
point not to stray over into legal interpretation.

MS. MENAKER: So, Mr. Rosen, when you are
calculating interest--

(Interruption.)

ZOOM TECHNICIAN: Yeah, Ms. Menaker--

(Comments off microphone.)

MS. MENAKER: Thank you.

BY MS. MENAKER:

Q. All right. When you are calculating
interest at a commercially reasonable rate in other
case-—-let me rephrase that.

Let's go to C-1029, please. On Page 11, and
this is in your Reply Report that you submitted in the
Bear Creek case. And if we go to Page 13 of the PDF,
it is 2.17, you say that: "Pre-award interest was

compounded based on the commercially reasonable

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2539

treatment of interest, simple interest is not
commercially reasonable and would fail to
appropriately compensate the Claimant."

Do you see that?

A. (Mr. Rosen) Yes, I do.
Q. Okay. And if we go down to--
A. (Mr. Rosen) Sorry, can you see the Footnote?

Yes.

= ©

(Mr. Rosen) I'm not disagreeing with it, by

the way. I'm just curious what the Footnote 1is.

Q. Sure. It's Jjust to your Report.

A. (Mr. Rosen) Yes.

Q. And if we can go down to Paragraphs 9.12 and
9.13. And you see here. Let me just see i1f you

recall that you opposed the application of a risk-free
rate by Pert's Expert in this case.
Do you see that?
A. (Mr. Rosen) I don't, but I do remember that.
Q. Okay. And part of your opposition was based
actually on the "commercially reasonable" language in
the prevailing Treaty; isn't that right?

A. (Mr. Rosen) Yes, absolutely.
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Q. And would you agree that, if you felt that
you needed to apply a commercially reasonable rate of
interest under the Treaty because that was what was
provided in the case of compensation for a lawful
expropriation, that it would make no sense to apply a
lower rate of interest in the case of an unlawful
expropriation?

A. (Mr. Rosen) I have an opinion about that,
but it's not a legal opinion, and I, you know, so,
it's obvious from my other writings in my other cases
what I feel the word "commercially reasonable" means
from an economic or financial perspective, and I agree
with the wording in my other Reports and I believe
that as a matter of principle. But if you're asking
me to give a legal opinion on the difference between
lawful and unlawful, although I may have one, I don't
think this Tribunal wants to hear it from me.

(Overlapping speakers.)

PRESIDENT KALICKI: Ms. Menaker, you tiptoed
into that one. If you want to ask him from a
commercial perspective what he considers to be

commercially reasonable, that's fine, but starting to
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distinguish between legal and illegal expropriation is
not his remit.

MS. MENAKER: That's fine. Thank you.

BY MS. MENAKER:

Q. So, I just want to confirm with you that, in
your Reports, Claimants and Versant have made this
point that in other cases you have applied a
commercially reasonable rate of interest, you have not
applied a simple interest. You have compounded and
you have not done so at a risk-free rate, and we have
pointed to your Reports in the Bear Creek case, and
although you've responded to other issues, you have
not responded in to reconcile the positions that
you've taken in these two cases. Is that correct?

A. (Mr. Rosen) I don't find them
irreconcilable. I was not asked for my opinion on
what was commercially reasonable in this case. I was
simply instructed to adopt a rate, and I adopted the
rate on legal instruction and disclosed it as such.

Q. Okay. Well, thank you very much.

So, I don't have any further questions for

Mr. Rosen, and I'm in the Tribunal's hands as to
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whether you would like me to begin with Mr. Milburn or
whether we should take a break.

PRESIDENT KALICKI: No, since this 1is a
logical place, why don't we take our 10-minute break
now.

So, we will return at 10 minutes after the
hour, and same instructions: Don't discuss the case
with anyone.

THE WITNESS: (Mr. Rosen) Thank you.

(Brief recess.)

PRESIDENT KALICKI: Welcome back, gentlemen.

Ms. Menaker, are you back with us? There
you are.

MS. MENAKER: I am.

(Comments off microphone.)

PRESIDENT KALICKI: Welcome back, Mr. Rosen
and Mr. Milburn.

Ms. Menaker, please continue when you're

ready.
MS. MENAKER: Thank you.
BY MS. MENAKER:
Q. So, good morning, Mr. Milburn.
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A. (Mr. Milburn) Good morning.

Q. So, I'd like to turn to the First Report,
Paragraph 235, please.

And Mr. Rosen states here--I'm going to Jjust
refer to it as you because you've confirmed this
Report. Is that--

A. (Mr. Milburn) Yes. Yes, that's fine.

Q. So, you state here that: "The only factors
relevant to the valuation of the Tambor Project, where
new information became known as of March 2020,
compared to May 2016 under an ex post analysis instead
of an ex ante analysis are the economic conditions and
financial data, such as gold prices, market rates,
return, inflation rates, debt rates, general economic
climate, including COVID, etcetera."

Do you see that?

A. (Mr. Milburn) Yes, I see that.

Q. Okay. And then if we go up to Paragraph 35
of this Report, you state here that you considered
using a Valuation Date of November 11, 2015, rather
than relying on a May 5, 2016, Valuation Date; right?

A, (Mr. Milburn) Yeah. We were asked to
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provide comments on the impact of our damages
conclusion if we had used a Valuation Date of
November 11, 2015.

Q. Okay. And you conclude here that assuming a
Valuation Date of November 2015, the Tambor Project
had a range of value between 1.9 million and
4.6 million; correct?

A. (Mr. Milburn) Correct.

Q. And using your Valuation Date of May 2016,
so six months later, you estimate a range of wvalue
between 3.3 and 7.9 million; correct?

A. (Mr. Milburn) Correct.

Q. So, you note that using a Valuation Date
only six months later--I mean earlier--led to a
decrease in the Fair Market Value of approximately
24 percent using the median figure or 39 percent using
the other figure; is that right?

A. (Mr. Milburn) That's correct.

Q. So, you would agree that a change in the
price of gold has a magnified impact on the value of
the Gold Mining Project?

A. (Mr. Milburn) It has an impact. It may or
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may not be magnified.

Q. Do you not agree that there's a
well-recognized relationship between gold price and
the profitability of gold mining companies?

A. (Mr. Milburn) There's definitely a
relationship there.

Q. That does not follow general inflation, for
instance, on an inflationary index, for instance,
which is why I said it has a magnified effect.

A. (Mr. Milburn) Well, It's going to be
different than inflation. It's a different set of
economic factors that are being considered.

BY MS. MENAKER:

Q. Okay. And you note that gold prices in this
Report--and this is an appendix. I can take you to
it, but let me just ask if you recall that gold prices
increased in 2019 and 2020 and reached a peak in
August 2020 of over $2,000.

Does that sound right?
A. (Mr. Milburn) Yes, that sounds right.
Q. Okay. So, you would agree that in the

damages framework that you apply, which is using a
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Valuation Date of May 2016, any increase in the gold
prices between then and now would inure to the benefit

of Guatemala and not to Claimants; is that right?

A. (Mr. Milburn) Sorry. Can you repeat that
question?

Q. Yes.

A. What's the last part? Would inure to what?

Q. Sure.

Well, let me put it this way, by using an

Valuation Date of May 2016, any benefit in the
increase in the gold price would not inure to
Claimants. Claimants would not benefit from any
increase in the value of--the increase in gold price
and the commensurate increase and value of the Tambor
Project; isn't that right?

A. (Mr. Milburn) Generally, yes. I mean, the
Fair Market Value as of May 2016 will include the
market participant's view as to what the gold price
may be in future, but it's not going to specifically
pick up the actual change in the gold price
thereafter. So, generally, as the gold price

increases, the value of gold mines will also increase.
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Q. Okay. So, I'd like to go back to the Report
that Mr. Rosen submitted in the Clayton Case. And
these were the questions that have to do with the
comparables analysis that he wanted to defer to you.

So, if we can pull up C-776, please. And if
we go to Paragraph 3.8.

So, here, Mr. Rosen states that a current
date analysis—--a current date analysis--

ZOOM TECHNICIAN: Apologies. 3.8.

MS. MENAKER: 3.8. It should be Page 11 of

the PDF.
Z00OM TECHNICIAN: Thank you.
MS. MENAKER: Sure.
BY MS. MENAKER:
Q. Okay. So, you state--or Mr. Rosen states
here that: "A current date analysis allows Experts to

incorporate actual market data available up to the
effective date of the Report rather than attempting to
artificially create a proxy for the market outlook as
of the breach date.”

Do you see that?
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A. (Mr. Milburn) Yes, I see that.

BY MS. MENAKER:

Q. Do you agree with your partner's assessment
there?

A. Yes.

Q. And he also goes on to note that this

ex post approach followed in this case avoids

potential hindsight issues as all available

information can be included in the analysis.
And do you also agree with that?

A. (Mr. Milburn) Sorry. Where is that?

Q. That is the last sentence; that the approach
avoids potential hindsight issues as all available
information can be included in the analysis.

A. (Mr. Milburn) Right. I mean, there is no
hindsight because you're using a current Valuation
Date. So, you are using all of the information up to
that date.

Q. Okay. So, in your reports, you used, as
we've discussed in Market Approach, to value the
entirety of the Tambor Project; right?

A, (Mr. Milburn) Correct.
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Q. In particular, you identified four

transactions that you deemed comparable; is that

correct?
A. (Mr. Milburn) Yes.
Q. And then you calculated an EV/ounce of

contained gold, and you index that to your ex ante
Valuation Date of May 5, 2016; is that right?

A. (Mr. Milburn) Yes, that's correct.

Q. And are you aware that three of the four
projects that you have identified have either been
transacted a later date at a higher price or otherwise
have advanced between May 2016 and March 31, 2021, and
have become more wvaluable?

A. (Mr. Milburn) Yes, I'm aware. They have all
developed to a certain degree since May of 2016.

Q. Okay. And Versant, you might recall, has
highlighted that the subsequent transactions and/or
advancement in progress, and you and Mr. Rosen have
dismissed those observations by saying it is hindsight
information.

Do you recall that? And I can take you to

the Report but...
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A. (Mr. Milburn) Yes, I recall that.
Q. Okay.
A. (Mr. Milburn) For our analysis, we are--as

of May 5, 2016, and we are stuck with all the
information that's available and the expectations of
market participants on that date. They would not have
known what happened with any of these projects after
that point, so that's hindsight information for our
analysis.

Q. Would you agree that following this ex ante
approach in this case creates the same kind of
hindsight issues that Mr. Rosen warned against or
cautioned against in his Clayton Opinion?

A. (Mr. Milburn) Well, again, we have been
instructed from a legal point of view to adopt a Fair
Market Value as of May 2016 as the appropriate
standard of compensation. So, 1t's sort of a legal
issue as to whether or not hindsight should be allowed
or not; and Fair Market Value analyses, Fair Market
Value is not permitted--sorry, hindsight is not
permitted.

Q. Okay. Now, 1in your First Report, you state
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that market-based--this is at Paragraph 153, if you
want the reference. You state that: "Market-based
valuation techniques are recognized as a valid
methodology for mineral projects at all stages of
development under CIMVal and other internationally

recognized codes."

Correct?
A. (Mr. Milburn) Correct.
Q. You say that the "price paid to acquire the

comparables would include both the defined"--this in
the following paragraph--"would include both the
defined Resources, as well as any Exploration
Potential as negotiated between the buyers and the

sellers in those transactions."

Right?
A. (Mr. Milburn) Yes, that's right.
Q. So, you don't say, though, in the

comparables that you chose, which are all in the
development stage, that they would also reflect the EV
over Resource multiple for an Operating Mine; isn't
that right?

A. (Mr. Milburn) No. We valued the Resource,
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so we are looking at the price paid divided by the
amount of Resources. There were Resource projects.

None of them had current Operating Mines. I think one
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of them was a prior producer, and one of them had some

minor production. But none of them were Operating
Mines. They all valued the Resource.
Q. Right. And so because they were not

Operating Mines, you do not calculate an EV over
Resource multiple for any Operating Mines; is that
right?

A. (Mr. Milburn) That's correct, because the
Tambor Project does not meet the definition of an
Operating Mine.

Q. Okay. Now, in the Report--this is at
Paragraph 157--you state that: "In your Market
Approach, you did a comparable transaction analysis,
and you used a proprietary database compiled by S&P

global market intelligence."

Correct?
A. (Mr. Milburn) Correct.
Q. You didn't look for comparable public
companies. You Jjust used the Comparable Transactions
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Approach; correct?

A. (Mr. Milburn) Yes. Transactions are a
better measure than public-company information, yeah.

Q. So, in the following paragraph, in
Paragraph 158, you list the filtering criteria that
you applied to more than 6,000 transactions; correct?

A. (Mr. Milburn) Correct.

Q. But you don't provide a list of those
transactions; 1is that right?

A. (Mr. Milburn) No. Of the 6,000
transactions?

Q. Yes.

A. (Mr. Milburn) No. I mean, they are in the
database, so anybody that works in this industry

should have access to that or a similar database.

Q. In the proprietary database; right?
A. (Mr. Milburn) Yes.
Q. Okay. So, can we turn to Versant's First

Report, Appendix F, please.
And if we can find Appendix F, it is a
spreadsheet. So, i1f we look here and we go to Tab F7,

initial screen on the bottom, you will see that this
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is comparable transactions that Versant used before it
applied its filtering. And if you scroll all the way
down, you will see that Versant listed each of the
potentially comparable transactions. And we can go
back up and there were--well, if we go to the bottom
of the list, there were over 230 transactions that
they listed.

Now, do you see that? 2337

A. (Mr. Milburn) Yes. Yep.
Q. And if we can go to Annex E, please.

And this was the annex for their comparable
companies Market Approach. And if we scroll down to
the end of this spreadsheet, you'll see that Versant
provided information on each of the more than--let's
see if we--oh, I'm sorry. You have to go to Tab ES,
which is initial screen. And if we can go--just
scroll all the way down to the bottom of this
spreadsheet, please.

We can see that they provided their
information on--I think it is 15--1,559 potentially
comparable companies before applying their filtering.

Do you see that?
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A. (Mr. Milburn) I haven't looked at this in a
lot of detail. I can confirm that this Excel
spreadsheet has entries down to Row 1659.

Q. Thank you.

A. (Mr. Milburn) But I don't know what
filtering they've done or what they started with here.
0. Well, they--if you look at all of these

tabs, which we could go through at another time, T
would think that you had reviewed these in commenting
on their comparable analysis, but you can see they are
filtering and what they do in each of these tabs; in
E7, for instance, Latin America production,
preproduction, production detail.

So, they have the information on each of
these potentially comparable properties--companies,
excuse me—-—-and then the other annex on each of the
potentially comparable transactions, and they have
commentary in Column D on each of them, and then
information in the other columns. And then they, in
their Report, explain the filters that they provided,
and they have other tabs showing that filtering
technique.
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So, my question here is that you arrived at
four comparable transactions that serve as the basis
of your Market Approach, and you derived those four
transactions from a list of 6,000 potentially
comparable transactions, but you did not provide that
list of 6,000. So, we do not have any way of knowing
what transactions were excluded and why these were
included, other than the narrative description, which
I'1l go through, on your various filters; 1is that
right?

A. (Mr. Milburn) Yes. I provided the
description of what--the filters that we did apply to
get from 6,000 to 4.

Q. Okay. So, let's take a look at that, which
is in your First Report in Paragraph 158.C.

And you say here, for instance, that in
applying the filtering criteria, you looked at
transactions involving projects without Reserves, but
with Resources; correct?

A. (Mr. Milburn) Correct.

Q. And you excluded projects that had completed

a Preliminary Economic Assessment, a Prefeasibility
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Study and a Feasibility Study; 1is that correct?

A. (Mr. Milburn) Yes, that's correct.

Q. And you did not consider whether or not the
transaction included a transaction for a project with
an Operating Mine as a filtering criteria; correct?

A. (Mr. Milburn) No. The filters don't include
"Operating Mine" as a selection.

Q. Okay. Would you agree that projects with
Operating Mines typically have a higher valuation
multiple compared to nonproducing projects?

A. (Mr. Milburn) Again, the database is really
based on the level of certainty of the Reserves and
Resources, so it lists whether or not they have
Reserves and what stage they are at. So, we focus on
that.

An Operating Mine that has all of the kind
of--that has gone through all the steps that we would
expect to see, including proving up their Resources to
Reserves and preparing economic studies, that would
typically be more valuable than a project that does
not have those, has not done that work.

Q. But you did not filter or do any analysis to
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determine whether they're--I mean, you said they
generally would, 1if they had certain studies, but you
did not do any analysis to determine whether projects,
even without those studies, that have an Operating
Mine would have a higher valuation multiple compared
to a nonproducing project, did you?

A. (Mr. Milburn) Well, we can filter by project
stage, and one of the stages would be operating, and
then we could look at stages—--we could look at--and we
did look for projects that had operations, but did not
have Reserves. And there were no transactions. So,
that tells me something right there.

But you can filter for some of these by
project stage, but not specifically by, you know,
whether it's defined as an Operating Mine. So, S&P
global has slightly different definitions than, say,
CIMVal in terms of its project stages.

Q. When you stated that, you know, you were not
able to find those other types of projects, that would
be because the transactions that would be reported
would be transactions either of a public company or a

private company that was being sold to a public
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company, for instance?
You would not necessarily have other types
of information on this database; isn't that right?

A. (Mr. Milburn) I think their database 1is
necessarily based on public information, so if there's
private information on transactions that are not in
the public domain, I think those would not be in the
database of 6,000 transactions.

Q. And those transactions might--like you said,
if they are not in the public domain, if they are not
public companies and they are transactions involving
private companies, those are precisely the types of
companies that do not need to do public reporting,
and, thus, do not need to prepare the types of
Feasibility Studies and NI 43-101 Reports that we've
been discussing; isn't that right?

A. (Mr. Milburn) That's correct. I think there
are some private companies that might issue press
releases and so on, so they may have some data from
that. But I think it is primarily based on--I mean,
it's necessarily based on what's in the public domain.

Q. Okay. So, if we could go to--I think we're
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in your Second Report. If we could go to
Paragraph 206.C--there we go--and little (i), where
you state that: "Although the Tambor Project had
commenced operations, Claimants had not de-risked the
Project to the point where it could be compared with
mineral projects that had reached the Operating Mine
stage properly by increasing the level of certainty of
the Resources to Reserves through additional drilling
and preparing economic studies to establish that the
Project was economically viable."

Do you see that?

A. (Mr. Milburn) Yes, I see that.

Q. So, here you are acknowledging that
Claimants had reached the Operating Mine stage, but
you add that they had not done so "properly."

Is that correct?

A. (Mr. Milburn) Yes, that's correct.

Q. Okay. So, Mr. Milburn, you and Mr. Rosen
were retained as Experts in the Bear Creek Case;
right? You worked with Mr. Rosen together on that
case as well?

A, (Mr. Milburn) Yes. Yes.
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C-1029, please. This 1is your

that case. If we could go to

me, 8.38, which is on Page 94

You note here—--this

silver project that we discussed earlier--that:

Santa Ana entered production,
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to just take a look at
Reply Expert Report in
Paragraph 8.3.--excuse
of the PDF.

was with respect to the
"Once

Bear Creek would have

been reclassified from a junior exploration and

development company to a junior producer,

of itself tends to reduce the

which in and

market's perception of

risk for a company and its projects."

Do you still agree with that statement?

A. (Mr. Milburn) Yes.

Q. Okay. So,
Approach here,
is the transaction terms,
back to Paragraph 158 of your

paragraph (e),

forms of noncash or nonshare considerations,

options, earn-ins,

A. (Mr. Milburn)

should be in terms of cash or

or contingency payments;

Correct.

I think so.

if we turn back to your Market
one of the other filters that you use

and you state--if you go

First Report, little

you exclude all transactions involving

such as
correct?
Fair Market Value

cash equivalent, so,
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when there's other forms of compensation, that makes
the Fair Market Value less clear.

Q. So, are you aware that RPA, which is, of
course, Guatemala's Mining Expert, whose analysis you
rely on in your Report, when they carry out their
Market Approach, most of the comparable transactions

used by them involve option agreements with complex

terms?
Are you aware of that?
A. (Mr. Milburn) Yeah, I'm aware of that.
Q. So, going back to 158, if we look at little

(f), you also use acquisition of control as a filter,
meaning that you exclude transactions that are not for
a controlling interest, so any transaction involving a

transfer of, say, less than 50 percent; is that

correct?
A. (Mr. Milburn) That's correct.
Q. And, again, are you aware that RPA includes

in their Market Approach transactions for as little as
a 10 percent share in its comparables for the Market
Approach?

A, (Mr. Milburn) Yes. I'm aware of that.
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Q. Okay. So, another filter that you use in
(a) of 158 is transactions occurring within a
four-year period since May 2016, and you adjust the
valuation metrics derived from older transactions to
May 2016 based on movements of the New York Stock
Exchange Junior Gold Index; correct?

A. (Mr. Milburn) Correct.

Q. Again, are you aware that RPA does not
adjust the valuation metrics that it derives from its
comparables to its Valuation Date of May 20167

A. (Mr. Milburn) I believe that's correct, and
just to clarify, we didn't--I think their valuation is
relatively consistent with ours; I think it is
actually lower, but we didn't rely on them for their
conclusions on value. We relied on them for the
technical aspects of the Project.

Q. And why exactly did RPA conduct a Market
Approach, since neither you nor Guatemala relies on
its valuation in your valuation?

A. (Mr. Milburn) I think that's a gquestion for
them, probably--

(Comments off microphone.)
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MS. MENAKER: I will withdraw it.
MR. GOSIS: Okay.

BY MS. MENAKER:

Q. In your Report, you state in Paragraph 206--
A. (Mr. Milburn) Sorry. First Report?
Q. Sorry. Second Report, actually. This 1is

little (d), and then little (i).

You state that gold grade is only one of
many factors that impacts a mineral project's
economics, and I believe this morning you also talked
about--and I don't recall if it was you or Mr. Rosen,
but you said that the impact of gold grade on value is

not straightforward?

A. (Mr. Milburn) Yes, that was me. Yes, that's
correct.
Q. Okay. And so-—-and here you say that you

rely on RPA for this conclusion that gold grade is not
necessarily correlated with transaction value per
ounce; right?

A. (Mr. Milburn) I refer to the second RPA
Report, where they comment on--that the gold grade

doesn't impact their conclusion of value.
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Q. Okay. But you did not look to confirm or to
test RPA's conclusion with reference to a larger
sample size of transactions involving gold mining
companies; is that right?

A. (Mr. Milburn) Sorry. Could you repeat that?

Q. Yes. You did not look to confirm or test
RPA's conclusion that gold grade is not necessarily
correlated with transaction price by looking at a
larger sample of transactions, because you are looking
at four transactions; you did not look at a larger
sample in order to test that conclusion, did you?

A. (Mr. Milburn) Well, I think in my
presentation this morning, I provided some examples
where you've got low-grade mines that have higher
values than high-grade mines.

So, I didn't conduct an independent study of
the impact of gold grade on value. That was beyond
the scope of my analysis here, and I don't think T
needed to do such a thing.

Q. Okay. So, if we can look at the First
Report, Schedule 1, which is Page 202 of the PDF,

please. You'll see here that, in your sample size of
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four comparable transactions, the gold grade varies
from .7 grams/tonne to 6.5 grams/tonne.

Do you see that?

A. (Mr. Milburn) Yes, I see that.

Q. Are you aware of Versant's conclusion that a
higher gold grade commands a higher EV over Resource
multiple, and that conclusion is based on a larger
sample size of seven comparable companies and 10
transactions?

A. (Mr. Milburn) Yes, I'm aware of their
conclusion, and I disagree with their conclusion, as I
stated in our Second Report.

Q. Okay. If we go back to RPA's Report, First
Report, Table 11, because you reference this
Report--excuse me, this table, and RPA states here
that the properties it selected ranged--this is at
Paragraph 101, Table 11.

You state here that the properties selected
by RPA ranged in gold grades from .9 grams/tonne to
10.97 grams/tonne, and the property with the highest
value on a dollar-per-ounce basis had the lowest gold
grade.
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Do you recall that?
And we can--
A. (Mr. Milburn) Sorry. Where are you? You're

in the Second Report?

ZOOM TECHNICIAN: Second Report or First.

MS. MENAKER: The First Report. First
Report.

THE WITNESS: (Mr. Milburn) This is RPA's
Report?

MS. MENAKER: Correct.

THE WITNESS: Are you asking me what I said
about their Report, or just to confirm what they said
in their Report?

BY MS. MENAKER:

Q. You rely on their Report in this regard?
A. (Mr. Milburn) Well, I--

0. Do you recall that?

A (Mr. Milburn) Yeah. I mean, I rely on my

own experience and observations, but I also point to
the fact that RPA came to a similar conclusion.
Q. Okay. So here, if we're looking at

Paragraph 101, RPA states that the properties it
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selected--I'm just trying to look. I may have gotten
a little lost. I don't think this is the right--I am
sorry. You have the Second Report up. Could we go to
the First Report.

So, if we go to the First Report at
Paragraph 101, please. And as we find this--

ZOOM TECHNICIAN: Apologies, but that is
Paragraph 101.

MS. MENAKER: Isn't this still the Second
Report?

THE WITNESS: (Mr. Milburn) It's the First
Report.

MS. MENAKER: It is. If you just give me
one moment.

First Report, i1f we go to find Table 11. TIs
that possible?

ZOOM TECHNICIAN: Okay. One moment.

MS. MENAKER: Thank you.

BY MS. MENAKER:

Q. On Page 78 of the PDF you can see here that

the property selected by RPA ranged in gold grades

from 0.9 grams/tonne to 10.97 grams/tonne, and the
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property with the highest value on a dollar-per-ounce
basis had the lowest gold grade of 0.9 grams/tonne.
Do you see that?

A. (Mr. Milburn) Yes, I see that.

Q. And then if we go to the text, RPA refers to
the two Santa Rosa transactions in 2012 and 2014,
where you can see it on this chart as well, the two
Santa Rosa--right--are the two ones listed. And just
to confirm with you, both of these transactions would
have been filtered out of your Market Approach because
they were both for a minority interest of 10 percent;
is that right?

A. (Mr. Milburn) That's right. I mean, that
doesn't change the relationship between the grade and
the value. I mean, 1t demonstrates that something
with a gold grade of 0.9 had a value that was, you

know, higher than something with a gold grade of 10.9.

0. In one particular transaction.

A. (Mr. Milburn) Correct.

Q. But you did not do a more thorough analysis?
A. (Mr. Milburn) Nor I did need to. No.

Q. So, I'd like to go to C-1030, please.
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And this is the Pac Rim Case where your
partner, Mr. Rosen, also was an expert. I don't know
if you worked with him on his report in that case.

A. (Mr. Milburn) No, I did not.

Q. Okay. I'd like to take you to
Paragraph 664, please, and it's Page 325 of the PDF.
Or, actually, we can go to Page 681--1 mean,
Paragraph 681, which is Page 336 of the PDF.

Here they are discussing Mr. Rosen's Report,
the FTI Report, and they state: "In reviewing the
project and company transactions based upon the above
criteria, we considered the following characteristics
to be comparable to El1 Dorado (in order of importance)
in our refinement of these transactions."

Do you see that the second factor in order
of importance is gold grade?

A. (Mr. Milburn) I see that, vyes.

Q. Okay. And there it says: "At an average
gold grade of 9.4 grams/tonne, the El Dorado project
is a high-grade gold project. And, as such, we have
considered higher-grade gold projects to be more

comparable to El Dorado than lower-grade gold
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projects."
Do you see that?
A. (Mr. Milburn) I see that. I wasn't involved
in this Report. I'm not sure if these are open-pit or

underground or whether the comparables were open-pit
or underground. Here, in this case, we've got an
open-pit/underground mine, so we have looked at both

open-pit and underground mines.

Q. And, Mr. Milburn, if I may Jjust ask my
question.

A. (Mr. Milburn) Sure.

Q. Do you agree--do you agree with this opinion

that higher-grade gold projects are more comparable to
other higher-grade gold projects than to lower-grade
gold projects and vice versa?

A. (Mr. Milburn) Generally, yeah, if they also
match up on all the other major criteria that you're
looking at.

Q. Okay.

A. (Mr. Milburn) It is one of many factors that
you need to consider.

0. And now, if we go further down on that
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page--I'm sorry. We can just look at Paragraph 682.
It is already there. Where FTI then went on to
explain that they applied a premium multiplier of 3 to
the price ratios derived from transactions for
lower-grade projects because the gold project was
considerably higher grade.

Do you see that?

A. (Mr. Milburn) Yeah. Again, I'm not that
familiar with this case, so I can just confirm that's
what it says, but I don't know how that applies to
this case.

Q. Well, have you--when valuing gold mining
projects, have you ever applied a multiplier to a

valuation, given the higher-grade gold of that

project?
A. (Mr. Milburn) No, I have not.
Q. Okay. So, if we go back to your First

Report, to Paragraph 167, you note that your range of
values 1s somewhat higher but overlaps with the
conclusions reached in the RPA Report regarding the
valuation of the Tambor Project; correct?

A, (Mr. Milburn) That's correct.
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Q. So, 1s it correct to say that you're relying

on RPA's conclusions as a type of reasonableness check
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for your own valuation conclusions regarding the
Tambor Project?

A. (Mr. Milburn) Yes. I think that's fair.

Q. Okay. But you don't comment on the
inconsistencies between the filtering criteria that
you and RPA apply or on the comparables chosen by RPA;
isn't that right?

A. (Mr. Milburn) That's correct. They are
technical experts and they approach things slightly
differently than we do as valuation and financial
people. So, we--yeah, we might have different
criteria that we apply. But, you know, I consider
they came to a conclusion that was relatively
consistent with ours, based on our approach and then
based on theirs.

Q. Okay. And you don't comment on RPA's
valuation of the Tambor mining portion, separate from
the exploration portion, which is seemingly
inconsistent with your approach of valuing the Tambor

Project as a whole; isn't that right?
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A. (Mr. Milburn) That's correct. I think there
is probably some double-counting in there because
their initial--their valuation of the Resources will
include Exploration Potential as well.

Q. So, you think the Mining Experts
double-counted the value by adding value--by
considering the value of the Operating Mine and then
considering the Exploration Potential?

A. (Mr. Milburn) Yeah. I think there's an
element of double-counting there, yeah.

Q. Okay. So, now moving on to a different
topic, you criticize SRK's Life-of-Mine Plan for the
Operating Mine because it's prepared for the purposes
of this arbitration; is that right?

A. (Mr. Milburn) I think that's correct.

Q. And you're aware Exmingua 1is a private
company; right?

A. (Mr. Milburn) Yes.

Q. And you're also aware that Claimants and its
owners were not looking for any third-party financing
in 20167

A. (Mr. Milburn) I'm aware of that, yes.
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Q. And would you agree that when a company is
preparing a business plan or forecast to arrive at
projections, you would expect that company to take
into account its own historical performance, 1its
general experience, and look at costs and other
metrics that might have an impact on financial
performance that can be gleaned from publicly
available information from other companies that can be
deemed comparable.

Would you agree with that?

A. (Mr. Milburn) Sorry. There was a lot in
there. Can you just run through it again for me?

Q. Yes. So, 1in summary, 1f a company were to
have a business plan or a forecast or a Life-of-Mine
Plan, they likely would create that with their
historical information, projections that they would
make based on their experience, and also by looking at
costs and other metrics from companies that they deem
to be comparable? Wouldn't that be how anyone goes
around--goes about creating a business plan or
forecast of any nature?

A. (Mr. Milburn) Yes, I would agree with that.
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I think that's generally--those are the components you
would include. But I would expect that any operation,
especially if you are trying to operate a mine--that
you would have these types of analyses and a Mine
Plan. You would have budgets. You would have
forecasts in the ordinary course that were prepared
contemporaneously.

We don't have that here, which is odd. And
it's not something that you need just to report to
public markets. It's something to properly run the
business. And so, you know, I think it's odd that we
don't see that here. And so, I think my comment was
that it's odd that SRK had to go and actually create
an entire Mine Plan for the purposes of the
litigation, and there wasn't anything that was
prepared contemporaneously.

Q. So, you might consider it odd, but they
undertook--

MR. GOSIS: Madam President, I must object.

PRESIDENT KALICKI: What is the nature of
the objection, Mr. Gosis?

MR. GOSIS: The questions being posed by
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Ms. Menaker seem to conflate the development of a
business plan or forecast with a Life-of-Mine Plan,
and she actually specifically referred to "Life of
Mine Plans" as being part of what she was asking
about.

Experts Mr. Rosen and Mr. Milburn are not
experts on developing Life-of-Mine Plans. Actually,
SLR/RPA were the experts on developing Life-of-Mine
Plans, and these questions could perfectly have been
asked of them, which they were not, so we would think
it's unfair they are now asked to comment on that.

To the extent that they are talking about
valuation, how to conduct a valuation, what kinds of
business plans would be generally acceptable or
expected in this context, we don't have an objection
there.

To the extent that they are asked about how
to perform or develop a Life-of-Mine Plan for a mining
project, that is the exact remit of someone else's
testimony, and they were not crossed on this point.
Thank you.

MS. MENAKER: Madam President.
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PRESIDENT KALICKI: Yes.

MS. MENAKER: I would say that, in keeping
with your one-sentence objection rule, that has gone
far beyond, but I will take him to the paragraph in
his Report.

BY MS. MENAKER:

Q. So, if you can look at Paragraph 57 of your
Second Report, please. You have an entire section
here titled "Issues with the SRK Report"; correct?

A. (Mr. Milburn) That's correct.

Q. And in the first paragraph, in little (a),
you say: "The LoM Plan, the Life of Mine Plan for the
Operating Mine that SRK prepared for the purposes of
this arbitration is not based on any contemporaneously
prepared Resource estimates, mine plans, or cash flow
projections, and SRK based many of its forecast
assumptions on information from other projects in
different countries"; correct?

A. (Mr. Milburn) That's correct.

Q. All right. So, I believe it is entirely
proper to ask you about this criticism here. And as

we began, you did confirm that you criticize SRK
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Life-of-Mine Plan because it is prepared for purposes
of this arbitration?

A. (Mr. Milburn) Yes.

Q. And my question before the objection was
that you might consider it "odd," as you termed it,
that there were not contemporaneously prepared Mine
Plans or Resource Estimates or cash flow projections,
but whenever any business were to prepare those types
of things, at whatever time, wouldn't they all
consider the same general things, which is historical
performance, general experience, and then look to
comparable companies or transactions or the like to
find costs and other inputs that would give them some
benchmarking in order to prepare their own budgets and
plans?

PRESIDENT KALICKI: I would just say that,
to the extent that you know what the typical
methodology is for the Life-of-Mine Plans, Resource
Estimates, or cash flow projections that Ms. Menaker
has referred. 1If you know the answer to that, fine.
Thank you.

THE WITNESS: (Mr. Milburn) Okay. I mean, I
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would generally agree that those are all elements that
you would include in that process, but for a mining
project, I mean, probably the most important element
is the technical work that would have been done, the
drilling, the testing, and so, you can't really
prepare, I guess, a reliable forecast without that
information.

But, notwithstanding that, I would have
expected that someone operating a mine would have a
Life-of-Mine Plan that they had prepared that they
would be using to manage their operations.

BY MS. MENAKER:

Q. Okay. Now, in your Second Report in
the--let me see. 1It's section--let me say it before
we find it. It's an entire section, but basically you

conclude that the Operating Mine was uneconomic;
right? And in your First Report, you state that "it
had an NPV of nil."
Do you recall that?
A. (Mr. Milburn) Yes. Based on our—--those are
illustrative calculations, so we didn't determine that

it was economically unviable, but that would suggest
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that it i1s not viable.

Q. Okay. And Versant criticizes your
conclusion as being unreasonable, and they say in
their Second Report at Paragraph 26 that: "Claimants
are experienced mining professionals. They would not

have advanced a mining Project if i1t had no economic

value."
Do you recall that?
A. (Mr. Milburn) Yes, I recall that.
Q. Okay. And in your Second Report, in

Paragraph 231, you state that Versant's comment
demonstrates a "preconceived bias that the Tambor

Project must have positive value because Claimants are

experienced mining professionals." Correct?
A. (Mr. Milburn) Correct.
Q. And then you go on to say that "many

projects fail, even when they are run by experienced
professionals."
And this is in the next paragraph; correct?
A. (Mr. Milburn) Yes, that's correct.
Q. And you give three examples of this. And I

want to just walk through those three examples,

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

briefly.

And

Paragraph 232,
assets in Mozambique;

A. (Mr.

Q. And
assets for $4

sell them two

Page |

the first example, which is in

is Rio Tinto's investments in coal
right?

Milburn) Correct.

you state that Rio Tinto acquired these
billion in 27--in 2011, and agreed to

years later in 2013 for $50 million;

2582

correct?

A. (Mr. Milburn) That's right.

Q. And so, it took a $3.5 billion impairment on
those assets; right?

A. (Mr. Milburn) Yes.

0. And a significant reason for this was the

Company's inability to secure a permit to transport
coal by river when that was the only really viable
transportation option; isn't that right?

A. (Mr. Milburn) That's right. They based

their Investment Decision on the assumption that they
could barge a significant amount of coal down the
and that turned out to be a false

Zambezi River;

assumption, they weren't allowed to do that.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2

Q. Right. And you're aware that Rio Tinto was
fined by the U.K. Financial Conduct Authority in 2017
and was charged with fraud by the U.S. Securities and
Exchange Commission in 2017; correct?

A. (Mr. Milburn) Correct.

Q. And that was because those bodies found the
Company's management had deliberately lied to
investors, continued to raise money from them on the
basis of an inflated value for this Project, despite
being aware that it could not obtain this
transportation permit--

MR. GOSIS: Madam President, I must object,
if T may.

MS. MENAKER: If T may.

MR. GOSIS: If you had a reference for all
of this then we would have no objection. But that's
the very point. It's a very long factual statement
with no evidence anywhere we can see, or the Expert
can see to confirm what you're saying.

PRESIDENT KALICKI: Yes. Why don't we have
the question finished before we have the objection?

do ask you, Ms. Menaker, though, is this within the
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scope of his Report? You're putting to him--you're
asking if he's aware of a whole series of factual
issues, which I haven't seen in his Report, so, nor
have I seen in the record. So...

MS. MENAKER: Yes. And I can explain. Now,
it's very much within the scope of his Report because
he is saying that there are many--okay. That the--

PRESIDENT KALICKI: I don't want to--

MS. MENAKER: Okay. Let me--

(Overlapping speakers.)

PRESIDENT KALICKI: --at this point, but I
just--I want you to phrase your questions in a way
that ties it to something about which you think he has
knowledge, rather than throwing assertions of fact at
the Tribunal that appear to be outside the record.

So, see 1if you can tie it up a little bit.

MS. MENAKER: Okay. Absolutely.

BY MS. MENAKER:

Q. Okay. So, Mr. Milburn, you are aware of the
facts that I have just discussed; right? The--you
already—--

MR. GOSIS: Objection.
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MS. MENAKER: Excuse me, 1f I may be able to
proceed.

PRESIDENT KALICKI: Mr. Gosis, I did just
ask Ms. Menaker to try to rephrase her question. You
have to let her try before you object.

MR. GOSIS: But she started saying "you're
aware of all the facts I just mentioned," which is--

(Overlapping speakers.)

PRESIDENT KALICKI: She said--

MS. MENAKER: I did not finish.

PRESIDENT KALICKI: Mr. Gosis, she said,
"you're aware; right?" Which is a yes-or-no question,
it allows the Expert to say yes or no. Virtually all
cross—-examination questions are phrased as
proposition; correct, proposition, yes, Or no.

Let's let the Expert say whether he is aware
or isn't aware.

BY MS. MENAKER:

Q. So, my question is, you are aware that these
two Regulatory Authorities in the U.K. and the SEC had
fined Rio Tinto for fraud that it committed on account

of not disclosing this information, aren't you?
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A. (Mr. Milburn) Yes. I'm aware of that.
That's not the reason that I cite to that circumstance
in my Report. This is an example of a--one of the--

MS. MENAKER: If T may. Mr. Milburn, if I
may.

PRESIDENT KALICKI: Ms. Menaker, why don't
you now let him finish his sentence. Okay?

MS. MENAKER: I will. And, really, I was
setting up the predicate for this because I wanted to
establish his awareness, and then if I can go on for
just a moment. It will...

PRESIDENT KALICKI: Both of you need to stop
interrupting the other. So, Mr. Milburn, just finish
your sentence but it doesn't call for a long
explanation. At this point, all she's asking is
whether you're aware. As a courtesy, finish your
sentence but then let her ask the question.

THE WITNESS: (Mr. Milburn) Sure. Okay.
The reason I cite to this specific case is that as an
example of one of the most sophisticated mining
companies in the world that thought they could--that
thought a project was extremely valuable, and once
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they conducted more work, they determined it was not.
BY MS. MENAKER:

Q. Okay. Mr. Milburn, if we look at your CV
that you attached in this case, you mention your
involvement in the U.S. SEC proceeding against
Rio Tinto, don't you?

A. (Mr. Milburn) Yes.

Q. Okay. So, you didn't mention, when you are
talking about a case where a very prominent big mining
company found itself in trouble because it took a
$3.5 billion loss on a Project, and you're talking
about events that occurred in 2012 and 2013, even
though these investigations occurred in 2017 and you
were involved in these investigations, you didn't
mention that that was a reason for this loss, did you?

A. (Mr. Milburn) That has nothing to do with
the change in the value. There is a fraud
investigation that has to do with the timing of the
disclosure of the impairment. The actual--I guess the
fundamental reason why that occurred was that this
large, very sophisticated mining company thought this

Project was extremely valuable, thought there was a
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certain amount of Reserves and Resources that they
could get to, and they could not.

And it wasn't just the infrastructure issue.
It was also that they had some early-stage coal--not
even Resources, very early-stage Exploration Potential
that they thought they could--I guess I don't want to
get too much into the details, but, in the end, it was
also a Resource issue. So, they thought this was a
valuable Project. It was not. And these are some of
the most experienced, sophisticated people in the
mining industry. That's the only reason I raised 1it.

(Overlapping speakers.)

Q. Okay. One last question on this, which I

think is just a very simple yes or no, that you don't
think this 1s any connection between these fraud

investigations and these fines and the value of that

Project?

A. (Mr. Milburn) No. They are completely
independent.

Q. Okay. Now the second example that you use

here is Rubicon--

PRESIDENT KALICKI: Hang on a second.
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Mr. Rosen.

THE WITNESS: (Mr. Rosen) I'm sorry for
interrupting. It has nothing to do with the substance
of the case. I just require a short break.

PRESIDENT KALICKI: Yes. Okay. Let us do
that. We might as well--Ms. Menaker, are you in the
middle of a line of gquestioning, or is this a time,
generally, to take a break?

MS. MENAKER: I am, but--I'm in your hands.

PRESIDENT KALICKI: All right. So, why
don't we--well, we could just take our long break now,
in any event, our 30 minute break, unless--or if
you're right in the middle of something, we could just
take a five-minute comfort break and then let you get
to a more logical stop sometime in the next
20 minutes.

MS. MENAKER: If it's all the same to the
Tribunal, I could do that, but otherwise--

PRESIDENT KALICKI: Okay. All right. Well,
then, let's just take a five-minute break, everybody,
and then we will continue. Thank you.

MS. MENAKER: Okay. Thank you.
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(Brief recess.)

PRESIDENT KALICKI: All right. Ms. Menaker,
are you back with us?

MS. MENAKER: I am.

(Comments off microphone.)

PRESIDENT KALICKI: There we go. All right.

Welcome back, everybody. We will resume
with Ms. Menaker's questions.

MS. MENAKER: Thank you.

BY MS. MENAKER:

Q. So, I Jjust wanted to go back to where we
were, which was your Second Opinion, Paragraph 233,
and you're talking about these, again, three examples.

So, the second example you discuss 1is
Rubicon Minerals Phoenix Project, which is--or Phoenix
property, which is a gold project in Canada; right?

A. (Mr. Milburn) Yes, correct.

Q. And you're relying here on a newspaper
article from the Financial Post, and we can see it
here, analyst Andrew--excuse me.

If we look at the footnote, according to--at

the end of this paragraph, according to Peter Koven of
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the Financial--and I think that's just a typo. It
should be Financial Post.
"Skipping the feasibility stage"--all right.
Let us just go--why don't we go to S.A.-79, please,
which is where you are discussing the source for this?
And you are saying: "Skipping the

feasibility stage is not unheard of, but is highly

unusual."
So, Mr. Koven is a journalist, presumably;
right?
A. (Mr. Milburn) Sure. I mean, he's writing

articles, so, yes, I think that makes him a
journalist.

Q. Okay. So, let's stay in this article,
because the next example that you talk about in
233--and, again, for Rubicon, basically, what you are
saying 1s you are quoting Mr. Koven saying that:
"Skipping the feasibility stage is not unheard of, but
is highly unusual"; correct?

A. (Mr. Milburn) Correct.

Q. Okay. So, your next example you rely on 1is

Colossus Minerals, and you cite to the same article
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for that example. So, I want to just--if we go to
Page 4 of the PDF, so we can just read--you see
article content; right? And it talks about Rubicon
there.

It says: "It went right from the PEA to
construction, raising hundreds of millions along the
way. Skipping the feasibility stage is not unheard
of, but it is highly unusual. Canadian miner Tahoe
Resources, Inc. built the Escobal Mine, a silver mine
in Guatemala, out of a PEA, and today it's the world's
largest--third-largest silver mine. In that case, the
company clearly didn't need a more detailed study to
build a successful mine."

Then it goes on to state that: "On the
other hand, Colossus Minerals Inc. was a well-known
company that tried to build a gold mine in Brazil
without a Feasibility Study, and it collapsed before
ever reaching production.”

And, again, further, it says: "Experts
suggested that Rubicon's Phoenix Project was not
well-suited to this approach. It is a narrow vein
deposit located in the Canadian shield, where gold
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structures tend to be variable, with pockets of very
high-grade gold and other pockets with far less. By
comparison, Tahoe's Escobal has more consistent
mineralization."

So, in your Report, you don't mention this
third example in this Article, which is the Escobal
Mine; is that right?

A. (Mr. Milburn) Well, I think you have to
understand the context of why I'm citing to these
cases. It's to respond to Versant's view that, just
because somebody has experience in mining, that,
therefore, everything they get involved in must be
valuable, and that was, like, the starting point of
their whole analysis, 1t seems.

So, I'm just pointing out that is not
actually the case. There's lots of examples of very
experienced mining professionals who do not succeed in
mining projects. So, that wouldn't have flowed with
that point I was making.

Q. Okay. Well, I don't know that that that is
an accurate representation of Versant's testimony, but

we will leave that to them.
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But let me just note here that this same
article also does talk about the Escobal Mine, which
you may know has been discussed by the Parties in this
Arbitration. It is owned by--or operated by Minera
San Rafael in Guatemala, and according to this
article, it is the world's third-largest silver mine,
and they also skipped the feasibility stage.

Isn't that right?

A. (Mr. Milburn) Yeah. That's what it says
here. Sure. I'm sure there's examples both ways, but
my whole point is that you can't just presume that,
because somebody has experience in mining, that
everything they get involved in is going to be
profitable. That's all.

Q. And it's correct, isn't it, that the
Colossus Mineral Project, when they are talking about
it collapsing, it collapsed without ever reaching

production--right?--preproduction. Isn't that right?

A. (Mr. Milburn) That's what it says here.
Yep.

Q. So, I'd like to just take a look at Slide 21
of Versant's direct--I'm sorry. Excuse me. This was
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from your presentation this morning. Slide
number--I'm not quite sure. It has--it says:
"Versant's DCF calculations are not reasonable," and

there's a chart on it.

A. (Mr. Milburn) Umm-hmm.

Q. I just have a couple of questions about that
chart.

A. (Mr. Milburn) Sure.

Q. If someone could tell me the number.

34, please, slide, I believe.

So, here, just--can you confirm that the
blue in 2015 and 2016 that you're showing is
profit/loss, and then you're showing a net cash flow
in the red, but profit and loss and net cash flow are

not the same; right?

A, (Mr. Milburn) Correct.
Q. Have you calculated Exmingua's EBITDA?
A, (Mr. Milburn) There's no reason for me to

calculate their EBITDA. It's not a proper measure of
cash.
Q. Could I show you Slide 21 from Versant's

Direct Presentation?
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A. (Mr. Milburn) Sure.

Q. Okay. And here you see that Versant has
calculated the EBITDA. Do you have any reason to
disagree with these calculations?

A. (Mr. Milburn) Well, I'm a little surprised
to see them put this in this slide. They didn't
mention EBITDA in either of their Reports, and yet,
suddenly, when they come to the Hearing, they put up a
slide where they've calculated EBITDA. And I can only
presume that the only reason they did that was because
that showed some kind of--1like, a positive number that
they could add for the actual, whereas it's
actually--I think it's misleading.

EBITDA is not a proper proxy for cash flow,
and it doesn't include the important aspect of capital
expenditures that you need to develop a mine. And, in
fact, I think, in his cross-examination, Mr. Gosis put
to him the actual cash flow statement for Exmingua in
2015 that showed that the actual cash flows in the
year were negative.

Q. Well, Mr. Milburn, though, you just said

that EBITDA is not a proper measure of cash flow.
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Would you agree that it is a proper measure of
profitability?

A. (Mr. Milburn) It is what it is. It's
earnings before income, taxes, depreciation, and
amortization. That's what it 1is.

It's one of many measures of profitability,
but it's not a good--it's not necessarily a good proxy
for cash flow because it doesn't include capital
expenditures.

Q. Right.

ARBITRATOR TOWNSEND: Madam President, can I
interrupt with a question on this slide?

MS. MENAKER: Please.

ARBITRATOR TOWNSEND: Mr. Milburn, these red
numbers or red bars here are attributed to
Secretariat.

Did those come from you or from your Report?

THE WITNESS: (Mr. Milburn) I think Versant
has calculated them based on numbers in our schedules.
So, we never calculated EBITDA, so they had to go and
try to pull numbers and calculate it themselves.

ARBITRATOR TOWNSEND: Thank you.
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I'm sorry, Ms. Menaker. Keep going.

MS. MENAKER: Not at all.

And this does finish that line of questions,
if the Tribunal would like to break now.

PRESIDENT KALICKI: Sure. Well, I think
just to give the Court Reporter and Interpreters a
rest, since collectively we have been going about
3.5 hours, I think we should.

Let us take a 30-minute break now. So,
that's returning just a few minutes before the hour.
And during the break, again, gentlemen, no discussion
of the case.

Thank you.

(Brief recess.)

PRESIDENT KALICKI: All right. Welcome back

to all.
We will now resume with Ms. Menaker's
cross—-examination. Thank you.
MS. MENAKER: Thank you.
BY MS. MENAKER:
Q. So, Mr. Milburn, i1f we go to your First

Report, in Paragraph 175, you note here that you have

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2599

prepared an illustrative DCF; correct?

A. (Mr. Milburn) Yes, that's correct.

Q. Okay. And then in Paragraph 178, you
explain--and I should say that you rely on RPA's
restated Versant Model for that illustrative DCFE?

A. (Mr. Milburn) Yes.

Q. And you note in Paragraph 178 that you have
reviewed the RPA Restated Versant Model and considered
it reasonable for the intended purpose, which is to
illustrate the impact of the corrections, adjustments
RPA considers appropriate to the Versant DCF Model on
the Operating Mines and NPV; right?

A. (Mr. Milburn) Right.

Q. And then in the following paragraphs, you go
on to refer to the parameters included in RPA's
restated model, including, for example, the recovery
rate and capital expenditures and the like; correct?

A. (Mr. Milburn) Correct.

Q. Okay. So, you don't mention carrying out
any reasonableness checks on the parameters for RPA's
restated model; correct?

A, (Mr. Milburn) Correct.
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Q. Okay. And are you aware that Versant
carries out reasonableness checks on SRK's input into
the LoM Plan by relying on metrics from other
producing properties?

A. (Mr. Milburn) Yes, I'm aware of that.

Q. Okay. So, and that would include, for
instance, on the recovery rate, on payability,
royalties, on Opex, CAPEX, using--you know, as
reflected in the all-in sustaining cost metric?

A. (Mr. Milburn) I'm not sure exactly what
metrics that they performed reasonableness checks on.
I know in their presentation Mr. Rush referred to--I
think it was recovery rates or costs or something,
but--I mean, that's his primary approach. So, I would
hope he does some kind of reasonableness checks. I
mean, he didn't seem do any reasonableness checks on
the 5 to 7 million ounces that he adopted or some of
the other valuations that he accepted from SRK. He
did a few spot-checks here and there, I think. Yeah.

(Overlapping speakers.)
0. Well, I wouldn't call them a few spot-checks

here and there. Maybe we can go to Versant's First
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Report in paragraphs--just so we're clear, too, you
can see which reasonableness checks he did.

Paragraphs 142-144, and Table 12 there, you can see he
has the operating metrics of the comparable Operating
Mines, where he's looking at recovery and a number of
different things, AISC, as I mentioned, the All-in
Sustaining Cost Metric. And he has the same thing in
his Second Report at Table 10 and the corresponding
paragraphs.

So, my question simply is that: Can you
confirm that you didn't provide any comments in either
of your Reports on these reasonableness checks that
were carried out by Versant?

A. (Mr. Milburn) Yeah. I don't believe we made
comments on those. I think we relied on RPA for the
inputs to the amended SRK model--or the Versant model.

Q. All right. Now, I'd like to just ask you a
few gquestions on tax treatment.

So, in the--in your Report, you criticized
Versant for calculating past losses on a pre-tax basis
and referred to that treatment as being incorrect.

Is that accurate?
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A. (Mr. Milburn) Yes, that's correct.
Q. And you don't--if we take a look at the
Second Report, for instance, Paragraph 159. So, here

you don't rely on any accounting publication to
support your view that Versant's approach is
incorrect; isn't that right?

A. (Mr. Milburn) I would have to check my
Report again to see if we cited to anything, but it is
just a principle of economic damages.

Q. So, are you aware that in Versant's
Report--we can go to their Second Report, please,
paragraphs starting at 180.

So, starting at Paragraph 180, you can see
there in Footnote 326, Versant cites--and maybe if
we--yeah--an accounting publication, but then going
through to Paragraphs 181, they discuss another one;
in 183, they are talking about the American Institute
of Certified Public Accountants; in Paragraph 188,
they--so, essentially, if we go through, other than
the GAR article, these are accounting publications,
Paragraph 188 and, of course, the corresponding

footnotes, as you're seeing, 327--excuse me, 326-327,
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329, 332.

You don't comment about any of these
accounting authorities in either of your two Reports,
do you?

A. (Mr. Milburn) That is incorrect. I do
comment on Versant's use of those articles in my
Second Report. I just have to find that. So, I'm at
Paragraph 163 of our Second Report.

Q. Yes. Here, you comment on this GAR article.
And what I noted before when I was talking about
Versant's Report is I mentioned all the accounting
authorities. I said, aside from the GAR article, they
have several accounting authorities.

So, my question was: You don't comment on
any of those accounting authorities in either of your
two Reports, do you?

A. (Mr. Milburn) I'd have to check. I thought
we commented on a number of their citations that did
not support their point and, actually, supported our
point.

Q. Well, perhaps, you could check later, but I
represent or put to you that you did not, but everyone
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can read the Reports afterwards.

So, in your Report, the Second Report, you
also criticize Versant for not recognizing what you
call a "funding shortfall"; correct?

A. (Mr. Milburn) Yes. Absolutely, vyes.

Q. And you state in--this is the Second Report,
Paragraph 190--that Versant hasn't considered how
$44.9 million of exploration costs would have been
funded; correct?

A. (Mr. Milburn) Correct.

Q. And today, on your Slide 35, you indicated
that the funding shortfall is between 11.2 and
18.6 million; correct?

A. (Mr. Milburn) Correct. That's based on
Versant's own figures.

Q. Okay. And if we go back to your Report, you
refer to instances--that is still at Paragraph 191--in
the Versant Report where the Tambor Project 1is
described as being self-financed, so you reference,
for instance, that Versant says they were--Claimants
weren't seeking private finance, they were privately

financed, et cetera.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 2605

Now, all of these references describe
Claimants' attitude in planning for financing up to
the time of Guatemala's measures--right?--until up
through May of 2016. Isn't that right?

A. (Mr. Milburn) I'm not sure what date they
are specifically referring to. I think it was just a
general statement as to how they were approaching this
Project.

Q. Right. But the statement that they
privately financed the Project, it was a self-funded
project. Those are all talking about what had
happened up until time they stopped operating.

You'd accept that?

A. (Mr. Milburn) Well, one of them says but for
the Measures, the privately financed Tambor Project.
So, that sort of seems like a forward-looking.

Q. Okay.

(Overlapping speakers.)

A. I don't know.

Q. I'd have to look at the full quote, but from
there that seems descriptive, "but for the Measures,"

what was privately financed would have continued?
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A. (Mr. Milburn) Okay.

Q. However, let me just say that, are you aware
that these statements are being made in the context of
explaining why Claimants did not undertake detailed
Feasibility Studies as of 20167

A. (Mr. Milburn) I'd have to look at the
context of each of these to determine what exactly
they are addressing.

Again, I think it was Jjust more--the reason
I'm citing them is just to show that this project was
to be self-financed, and they had not obtained
financing in the past; and my understanding was they
weren't going seek financing in the future, and, thus,
the fact that they were trying to--or now, in this
case, they are saying they would have all of a sudden
gone out and done all this exploration for
$45 million, and yet they don't have the funds to do
that. So, the whole--the claim just sort of
collapses, I think.

Q. Okay. And, Mr. Milburn, if I could just ask
you again just to try to keep your answers short?

A. (Mr. Milburn) Sure.
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Q. Thank you.
A. (Mr. Milburn) Sorry.
Q. But you recognize the fact that Claimants

were self-financed up through May 2016 would not
preclude them in the future from seeking financing or
trying to seek financing if they chose to do so.

Is that fair?

A. (Mr. Milburn) They could try. They don't
have a financeable project. They don't have cash
flow, and they don't have a bankable Feasibility
Study, so they would have to try to get those in place
before they actually got any financing, and nobody is
going to finance exploration, but yes.

Q. All right. 1Is that your opinion that nobody
finances exploration?

A. (Mr. Milburn) Yes, that's my general
understanding is how the industry works.

Q. So, now, even according to your own
calculations--and this is at the Second Report at
Paragraph 328 (a)--from 2009 to date, the Claimants
invested--these are your own calculations--$19 million

or $18.9 million in the Tambor Project.
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A. (Mr. Milburn) Sorry, where are you?
(Overlapping speakers.)

0. That is not there?

A. (Mr. Milburn) Oh, you know what? I think
it's--you're on Page 114? Yeah, I think we have a
numbering...

Q. On Page 114, I think the numbering in the
Report, if we go. There we go. Okay.

A. (Mr. Milburn) Yeah. Okay. Sorry. What was
your question?

Q. So the question is: According to your own
calculations, Claimants have invested 18.9 million in
the Tambor Project; correct?

A. (Mr. Milburn) Well, that's the number that
they have provided, yeah.

Q. Now, for the vast majority of this period,
that was without any cash flows from the Operating
Mine--right?--because the Operating Mine only began in
October 2015--excuse me, October 2014, and it hasn't
operated since May 2016; correct?

A. (Mr. Milburn) Correct. I think Mr. Kappes

was using the money that was coming out of KCA to fund
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the Project or his own funds.

Q. So, you don't have any basis to believe that
Claimants could not have continued to finance the
Project in a staged manner, particularly since they
would have had cash flows from operations going
forward; isn't that right?

A. (Mr. Milburn) No, that's not right. We know
that KCA didn't have the money to do it. They are
saying specifically that they would have had
$45 million in a five-year period to do this
exploration, and they haven't provided anything to
suggest that they actually had that money anywhere.

Q. Well, let's look at Schedule 8 of your
Second Report. And here, if we could blow that up,
please.

Here, you are explaining this
so-called "funding shortfall issue," and in
line--we're next to the (a), you are calculating after
cash--after-tax cash flows using Versant's DCF model
for the Operating Mine at 26.2 million; correct?

A. (Mr. Milburn) Correct.

0. And if we look at the bottom Row 12, under
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"Notes and Sources," Versant i1s calculating

USD 15 million for exploration costs for the known
Exploration Potential, and $29.9 million for the Lost
Exploration Opportunity; isn't that right?

A. (Mr. Milburn) Yes.

Q. So, leaving aside the correct treatment of
taxes which we just discussed, doesn't this still mean
that Claimants would be able to fund the exploration
cost for the Known Exploration Potential from the
Operating Mines' cash flows?

A. (Mr. Milburn) They would have had--according
to Versant's DCF, they would have had 26.2 million
that they could have reinvested in exploration. So,
they still would have been short--so, they could have
done the first 15 million, but they are short 18 of

the--for the rest.

Q. That was my question.
A. (Mr. Milburn) Yeah.
Q. Yes.

So, you do agree that Versant's model does
deduct the Costs from Known Exploration Potential and

also for the Lost Exploration Opportunity in their
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calculations; correct?

A. (Mr. Milburn) No. Their model
doesn't--their DCF Model, that's the only model they
have, and that doesn't deduct any costs.

Q. I apologize. I misspoke. It is not their
DCF Model. It is their calculation for the Known
Exploration Potential and Lost Exploration Opportunity
damages, they deduct the exploration costs there.

That's correct?

A. In their First Report, they didn't deduct
anything; and then when we pointed out that that is
inappropriate, they corrected that and came up with
this figure of 45 million to deduct.

Q. And this doesn't impact, as you've just
noted, their DCF Model for the Operating Mine because
they are valuing the Known Exploration Potential and

also the Lost Exploration Opportunity separately;

right?
A. (Mr. Milburn) Well, it affects their total
cash position, and so it 1s all together. So, it

should be included in their cash flow model

essentially. Because it is cash flow that is going
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out; right?

(Overlapping speakers.)

Q. Well, that's because you're valuing the
Tambor Project as a whole with the Operating Mine
along with the Exploration Potential; isn't that
right?

A. (Mr. Milburn) No. I think we are talking
about two different things. I thought we were talking
about Versant and the way that they've structured
their calculations.

So, they've got a DCF of the Operating Mine
and they've got cash flows that they say they're now
going to be using to invest in Exploration Potential,
but they are not deducting from their revenues in
their--from the Operating Mine. So, that's
where--it's an actual cash flow outflow. They're
saying it's a certainty that they are going to incur
it, and I don't see 45 million in their DCF, in their
cash flow.

Q. Mr. Milburn, doesn't your analysis saddle
the Operating Mine with all of the Exploration Costs

for the Known Exploration Potential and the Lost
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Exploration Opportunity without giving Claimants any
real value for the Exploration Potential whatsoever?
A. (Mr. Milburn) No, I don't think that's at

all what we have done. We have valued the entire

Project--
Q. Okay.
A. (Mr. Milburn) Can I finish or no?
0. You can finish your sentence.
A. (Mr. Milburn) Okay.

We haven't done a DCF as our primary
approach. We valued it based on comparable projects,
and those projects have value of the ounces, and
included in that is any Exploration Potential. So,
that's all included. We haven't saddled anything with
anything. We've just valued the Project using a
proper Comparable Transaction Approach.

Q. Okay. And just to be clear, when you are
criticizing Versant for not deducting these costs or
taking these costs into account in its DCF for the
Operating Mine, you are in effect placing those costs
on the value of the Operating Mine while, at the same

time, you are according essentially no value to any of
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that Exploration Potential.

Do you disagree with that?

A. (Mr. Milburn) I think I disagree with that.

I think you are artificially trying to separate two
things. It's one Project, and they were going to use
the money they got from the Operating Mine to reinvest
in exploration. And so, from a cash flow perspective,
you've got cash coming in, and then they're saying,
"We would have taken that cash and we would have
started spending it on exploration." So, that should
all be in Exmingua or whatever entity's, you know,
financial statements and projections going forward.

They haven't done that. They've separated
it out against this potential future Fair Market Value
for this Exploration Potential, which--and that's the
problem.

Q. Let me just ask one more question on this.

You would agree, wouldn't you, that if you
were operating a mine and you were, at the same time,
exploring, you would not immediately spend your entire
budget for exploration without having found anything

of value on Day 17
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In other words, Claimants were operating in
a staged approach, and wouldn't it be reasonable for
them to then do some exploration and then get the
value from what they had explored, and if they found
nothing, they would move on to something else?

MR. GOSIS: Sorry. Madam President, there's
more than one question there, and an answer of "yes"
can be used to basically mean anything. So, i1f the
question could be rephrased so a single answer goes to
a single question, we would--

MS. MENAKER: Let me rephrase. I will try
one time. Just one short question and we'll move to
another topic.

BY MS. MENAKER:

Q. Your model, or your illustrative model and
your criticisms of Versant, doesn't it assume that
Claimants would invest the total 45 million in
exploration without, at the same time, anticipating
that they would gain any value from that exploration?

A. (Mr. Milburn) I don't think so. I mean,
this is their whole model, and this is their whole

claim, and they haven't provided us with, really, the
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details of how it would all work. It's not really
thought through correctly.

They didn't even deduct the Costs the first
time. We had to tell them to deduct the Costs. The
second time, they didn't realize they didn't have
enough money to even do this. So, it's hard for me to
say exactly kind of what they would have done when.

I mean, I think what they're saying is that,
as they earned money from the mine, they would have
used that for exploration, if that helps.

Q. Thank you.

So, now, I want to move on to some of the
reasonableness checks that you've used. You provide
comments on the reasonableness of the damages
calculations provided by Versant by reference to what
you refer to as, you know, objective evidence of the
Fair Market Value of the Project, and you look at both
amounts invested and historical transactions.

So, if we can look at your First Report.

You know what? Let me just look here, too.
I'm sure you recall this.

So, you were looking at costs invested, and
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you spoke about that during your Direct Presentation

today.
You recall that, of course?
A. (Mr. Milburn) Yes.
Q. And Versant has criticized this
reasonableness check on the basis that: "The Cost

Approach 1s inappropriate to value Tambor as a whole,

as costs expended are not indicative of value and

damages."
Do you recall that?
A. (Mr. Milburn) Yes, I recall that.
Q. And Versant also quotes your and Mr. Rosen's

observations that you made in the Bear Creek Case, and
I would just like to go to that exhibit, which is
C-1029, please.

And so, here, i1if we go to Paragraphs 5.10 to
5.11, which is Page 27 of the PDF, you stated here
that: "Under valuation theory, costs incurred are not
indicative of wvalue, as value is perspective and 1is a
function of future cash flows."

Do you see that?

A. (Mr. Milburn) I don't yet, but that--
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Q. So, it's under 5.10.

A. (Mr. Milburn) --sounds right.

Q. And then you go on in the next paragraph.
Towards the end of 5.11, you say: "An award of

damages that only reimburses the direct costs invested
does not appropriately compensate the Claimants for
risks undertaken and successfully surpassed in
developing the Project or the last opportunity to earn
profits or returns on the amounts invested."

Do you see that?

A. (Mr. Milburn) Yes, I see that.

Q. Okay. So, if we go back to your First
Report, please. At Paragraph 52, you're saying here
that: "Versant's overall conclusion as to the Fair
Market Value of the Tambor Project, including the
three elements of the Operating Mine, the Known
Exploration Potential, and the Lost Exploration
Opportunity, is not reasonable or credible because it
is not supported by objective evidence including the
amounts invested"; correct?

A. (Mr. Milburn) Yeah. I mean, the first point

is the actual transactions, and then the amounts
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invested is the second point. Three is the mine's
actual financial performance, and four is available
market transaction for similar assets.

Q. Right. And if we go to your Second Report,
in Paragraph 326, this is in response to Versant's
quoting the Bear Creek language that we just looked
at. And you say that your reasonableness checks based
on costs are consistent with the approach you took in
Bear Creek, and that's because you do not consider a
Cost Approach to be appropriate for the Operating
Mine, but it is appropriate for the Exploration
Potential; correct?

A. (Mr. Milburn) Sorry. Can you ask that
again? Because I'm not sure I agree with the first
part or the context.

Q. Sure. This is responding to Versant's
criticism of your using costs as a reasonableness
check, and they are quoting to the Bear Creek Report
that I just cited. And you're stating here that your
approach in this case 1s consistent with Bear Creek.

A. (Mr. Milburn) Okay.

Q. And then you state, because you do not
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consider a Cost Approach as appropriate for the
Operating Mine, but it is appropriate for the
Exploration Potential?

A. (Mr. Milburn) Yes, that's correct.

Q. But that was not your conclusion in
Section 8 of your First Report, part of which we were
just looking at, where you did reasonableness checks
to be a check on the Fair Market Value of the entirety
of the Tambor Project, which included the Operating
Mine; isn't that right?

A. (Mr. Milburn) Yeah. I mean, you can still
use the cost as a reasonableness check. I'm not using
it as a primary Valuation Approach, but it does give
an indication of order of magnitude.

So, here, what we've got--for somebody
that's invested $18 million, they say, they're
claiming it's worth 500. That doesn't sound like it's
in the same ballpark to me.

Q. So, would you still agree with your comment
in Bear Creek that using a Costs Approach does not
appropriately compensate Claimants in mining for risks

that are undertaken, especially when they successfully
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surpass 1in developing the Project?

A. (Mr. Milburn) Yes. I would agree with that.
But it goes both ways; right? Like, cost is just not
a good measure of value, necessarily. You may Or may
not get your costs back. You may get more; you may
get less.

Like, if we look at the Cerro Blanco

Project, also in Guatemala, in 2017, after they'd
spent $170 million, they sold the project for 22. So,
it's not always--you're not always going to get your
money out. And if you're successful, you know, you
are going to hopefully get more than your costs.

Q. Mr. Milburn, in Bear Creek, the Project was

never put into operation; isn't that right?

A. (Mr. Milburn) Correct. I think they were
expropriated.
Q. Before--they were expropriated, but before

they became operational; isn't that right?

A. (Mr. Milburn) Right, but they had a
feasibility study that--so, a Cost Approach wouldn't
be appropriate, because they were more advanced than
this Project, for example.
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Q. Right. And so, in your view, they were more
advanced because they had a Feasibility Study even
though they were not operational? Is that correct?
Yes or no.

A. (Mr. Milburn) They had defined Reserves and
had a Feasibility Study, so they're more advanced,
yes.

Q. So, if we go to your next reasonableness
check for historical transactions, I'd like to look at
C-776. This is, again, the Clayton case,

Bilcon v. Canada.

And here, in Paragraph 4.3, which is Page 20
of the PDF, Mr. Rosen here opined that: "Market
indicators of the value of the Whites Point Project
are not strictly relevant to and are not determinative
of the Claimants' damages case."

Are you aware of that?

A. (Mr. Milburn) I wasn't involved in this
case, but if you want to--maybe Mr. Rosen could answer
it.

Q. Well, the problem is that I tried to before,

but was sent to you, and this was--the reasonableness
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checks, particularly on historical transactions, was
designated to you.

A. (Mr. Milburn) Okay. I mean, that's what he
says 1in this case, but I don't know what indicators
he's talking about or why he's determining that they
are not determinative.

Maybe they just weren't good comparables, or
maybe they were from the wrong period, or--I don't
know.

Q. Okay. Can we go down to the next paragraph
in 4.--

MR. GOSIS: Madam President, I would
suggest, and I would actually move this Tribunal to
agree with me, that it's one thing and it's perfectly
permissible that the Expert 1s asked about the issues
in his Reports that he's responsible for, but he has
already informed also that he did not participate in
this other case. So, to ask him to speculate, what
were the reasons and what is the entirety of the
record of another case which he has testified already
he didn't participate on is outside of the

instructions from the Tribunal as to the permissible
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scope of cross—-examination.

This is not in his Report. It is not
something he knows. He has actually testified he
doesn't know, because he's being asked to testify as
to another case in which he did not participate. So,
we would ask that these questions be curtailed.

PRESIDENT KALICKI: Let me suggest we do
this: It is of no value to the Tribunal to have
anyone speculate about anything. An Expert should
only answer a question if they have a basis for
answering it.

Until we hear the question, it may be
difficult for the Experts to decide between themselves
which, i1if either of them, has the better base of
knowledge to answer the question. So, we may need to
go question by question here.

Why don't we let Ms. Menaker frame her
question, and then the two Experts can indicate which
of them will answer the question? Only one may do so,
but we can take it question by question.

MS. MENAKER: Madam President, that's fine.

I just note that the extreme difficulty that we've had
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with this, because Mr. Milburn, as you know, was not
even an author of the First Report; then they made
these designations, and these arguments are made in
our Briefs with respect to these subject matters.

So, the fact that we are relying on the
Clayton case for historical transactions was known to
them, and they have designated now Mr. Milburn to talk
about that. So--

(Overlapping speakers.)

PRESIDENT KALICKI: And I have redirected
the question to both of them, with them to choose.
So, you will have the benefit of whichever of them has
the relevant knowledge.

If neither of them has the relevant
knowledge, then it's of no use to the Tribunal for
either of them to guess. So, why don't you put your
question, and we will see who can answer 1t?

MS. MENAKER: Okay.

BY MS. MENAKER:

Q. So, if we look at Paragraph 4.4, if we go
down here, Mr. Rosen was using the full reparations

standard in that case?
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A. (Mr. Rosen) Yes.

Q. And in the same paragraph, you criticize the
Brattle Group, again, Canada's Expert, for using past
transactions for the Whites Point Project to test the
reasonability of the lost profit miscalculation based
on a full reparation standard; is that right?

A. (Mr. Rosen) Again, you are reading a
paragraph out of multiple Reports in a very complex
case. As I said during my presentation--and I think I
answered a question earlier--this was a vertically
integrated company, the Clayton group of companies,
who were the Claimants.

They had a mine at Whites Point which
produced a profit. That product was then sold to the
Clayton group of companies' operations in New Jersey
and New York, who then on-sold that product to the
construction industry as aggregates.

Because I was asked to look at full
reparation and to put the investor back in the
position they would be "but for," it was necessary to
consider both the mine and their wholesale operations

to the construction industry. And that is why the
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comparables used by the Brattle Group were
inappropriate to compare to this Claimant, or group of
Claimants, because they had other sources of revenue
and profits.

That is the contextual reason for that
paragraph.

Q. But you are speaking here about the
inappropriateness of using--relying on past
transactions as a reasonableness test or as a manner
of calculating damages; 1isn't that correct?

A. (Mr. Rosen) Yes, because those transactions
did not reflect the unique circumstances of the
Clayton group of companies, as I have said, who are an
integrated business, and it would not have put them
back in the position they would have enjoyed, "but
for" Canada's treatment.

Q. So, 1is 1t your testimony that the Cost
Approach was not appropriate in the Clayton case
because they were a vertically integrated business,
and that is the primary reason why it was not
appropriate, or 1s your primary reason because you

were using the full reparations standard in that case?
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A. (Mr. Rosen) Again, I'd have to--I'd want to
go back and reread the entire case, but I don't think
your question had anything. I thought you were
referring to the Bear Creek for the Cost Approach,
which I could answer more fully, but I know there is
only one answer, so I won't. This is simply, when
you've got a business where you are capable of making
reliable projections of future cash flows and you have
advanced a project where the amounts invested are no
longer a reliable indication of value, costs are not
appropriate. And I think I've been consistent in
saying that in every report I have ever written,
including this one.

And it is appropriate to compare a
vertically integrated company to other vertically
integrated companies, if you can find them, if you
want to restore them to the position they would have
enjoyed "but for." And that is simply what this
paragraph says.

Q. So, I would like to look at C-73, please.

I believe this will go back to Mr. Milburn,

but let me know. I believe that, Mr. Milburn, you
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testified as to the amounts paid by reference to
historical transactions, including Radius, the Radius
royalty.

So, you can see here, this is from the 2012
transaction, and you can see that, in little (a), part
of the compensation is $400,000. And then if you go
below that, you will see the royalty payment schedules
that are set forth. Particularly, there is a payment,
actually a cash payment of 300,000 following the first
shipment of gold, and then you get quarterly payments
depending on tied to gold production and the price of
gold up to a maximum of $10 million. And then if you
go to the next page, you will see for the
consideration--if we go there, you see, then, after
10 million has been paid and you take into account
cumulative gold production, there are, then, other
royalty payments on a different scale.

And you can see that?

A. (Mr. Milburn) Yes, I see that.

0. Do you know how much Radius valued this
royalty?

A. (Mr. Milburn) Yes. I know in their
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Financial Statements they recorded the consideration
from this transaction to be about $100,000 U.S.

Q. Do you know how much they--at what value
they placed on this royalty, this future royalty?

A. (Mr. Milburn) Again, I just know what they
recorded and reported in their Financial Statements.
I can't guess what they were thinking at the time.

Q. And wouldn't this royalty be a way to
capture potential value of the project?

A. (Mr. Milburn) Yes.

Q. Would Radius or any mining company have
asked for a royalty i1if they--on production if they
didn't think there was value in the project?

A. That's difficult to say. I think they know
that--they may know that the people that are--that
they're selling it to don't have the money to pay
them. So, rather than taking an up-front payment,
they will take a contingent payment if they get to
production, which is what happened here.

Q. So, now you criticize Versant for
identifying public companies with nonproducing gold

mine projects in Latin America, that they be
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considered comparable to the Known Exploration
Potential; is that right?

A. (Mr. Milburn) I criticize them for--yeah,
for using--

(Overlapping speakers.)

A. (Mr. Milburn) Sorry?

Q. I was going to just say, I can take you to
the Report if it's easier, your First Report at
Paragraph 305.

A. (Mr. Milburn) Sure. I'm happy to answer. I
know I criticized them for using much more advanced
projects that actually had Reserves and Resources and
Feasibility Studies and so on to value Exploration
Potential, yes.

Q. And in the following paragraph you note that
"Versant calculates the EV/ounce of Resource based on
the number of ounces of contained gold resources
reported by these companies under international
Mineral Reporting Codes and publicly filed Technical
Reports as required by their Stock Exchange listing
and public disclosure requirements"; correct?

A. (Mr. Milburn) Yeah, I think that's just from
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our Report.

Q. If we go up to Paragraph 290 in the Second
Report.

A. (Mr. Milburn) In the Second Report?

Q. Yes, please.

You state here that--again, are basically
criticizing Versant for using the EV/ounce of Resource
multiples that you say are derived from more advanced
properties, some of which had completed economic
studies; 1is that correct?

A. (Mr. Milburn) That's correct.

Q. And you would agree that the only data that
is available for a market approach is necessarily
drawn from their listed companies that need to make
disclosures pursuant to Stock Exchange regulations or
public companies looking to raise financing or where
private companies are transacted by public companies

which are bound by some disclosure requirements or the

like.
Would you agree with that?
A. (Mr. Milburn) Yeah, I think I generally
agree. It's got to be something in the public domain.
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Q. Okay. And let me just take you to your
First Report at Paragraph 231.

You state here that "A properly conducted
ex post approach in this case 1s not superior to an
ex ante analysis because Claimants did not create any
additional value with the Tambor Project from May 5,
2016, to March 31, 2020, as it did not conduct any
additional exploration or production or at the Project
site over that 3.9-year period."

Do you see that?

A. (Mr. Milburn) Yes, I see that.

Q. And you're aware that Claimants haven't
conducted any production at the Project site since
May 2016 because Exmingua was ordered to stop
production; right?

A. (Mr. Milburn) Of course. Yes.

0. And did you consider whether Exmingua could
legally conduct an exploratory drilling program
on-site while its Exploitation License remained
suspended?

A. (Mr. Milburn) I understand--I believe the

Santa Margarita Concession was not restricted in any
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way. I think they were allowed to go and do
exploration there, but I believe that they were not
allowed to access the Progreso VII site.

Q. So, are you not aware that the Guatemalan
courts also found that Exploration Licenses could be
suspended pending the State's completion of ILO 169
consultations?

MR. GOSIS: Objection.

MS. MENAKER: I'm just--he's making this
comment here that we did not advance exploration in
these four years, and I'm asking him if he
understands—--what is the basis for that is--

MR. GOSIS: ©No, that's not what you are
doing.

The question said, if I may, Madam
President. Of course, this is addressed to the
Tribunal, not to Ms. Menaker. But the question
was: "Are you not aware that the Guatemalan courts
also found that Exploration Licenses could be
suspended?" And that is: A, nothing that--a document
has not been shown to the Witness to verify or allow

him to actually testify to; and/or B, initially
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calling for a legal interpretation, which is outside
the remit of the Expert's testimony.

MS. MENAKER: Madam President, if I may, I'm
not intending to take him to a legal document. I want
him--I'm just simply asking him if he is aware of this
fact. He can say yes or no, because he just--

MR. GOSIS: Assuming the fact exists.

MS. MENAKER: He just testified that
Exmingua could have conducted exploration on Santa
Margarita during these four years, and that seems to
have been taken into account by him in his damages
calculation.

PRESIDENT KALICKI: Well, let me try to
short-circuit this.

Mr. Milburn, are you--do you have an
understanding, one way or the other, as to whether the
Guatemalan courts have addressed the topic that
Counsel are debating? In other words, have they ruled
one way or the other about whether Exploration
Licenses can be suspended for--until such time as ILO
169 consultations are completed? If you have no

understanding, that's fine. If you have an
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understanding--

THE WITNESS: (Mr. Milburn) I have no
understanding on that. And the point that I was
raising here is just with respect to Versant's use of
ex post analysis, and that the proper use is that you
pick up the change in the gold price, things that we
actually know, not start making up here's what would
have happened, and all these different things that we
don't know, like what would have happened on the
Project in terms of its development. That's really
the only point I was trying to make.

BY MS. MENAKER:

Q. Mr. Milburn, I just need to ask a few more
questions on this. And again, I'm almost out of time,
so I would ask i1f you could keep your answers really
directed just to the guestion.

Is it your understanding that to conduct
exploration at a site, to set up a drilling program,
you would need heavy equipment?

A. (Mr. Milburn) Yes.

Q. Okay. In addition to what we were just

discussing, are you aware that it is Claimants' case
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that they have alleged that wherever there has been
activity at the site, protestors appear and blockade
the site?

A. (Mr. Milburn) Yeah. That's not really part
of my analysis, so I don't have a view on that.

Q. Okay. All right. $So, now, you would agree
that Indicated and Inferred Resources do have economic
value, would you not?

A. (Mr. Milburn) Yes.

Q. Okay. And that would be broadly in line
with your own comparables for development stage
projects; 1is that correct?

A. (Mr. Milburn) Yes. We've used development
stage—--the value per ounce of development stage
projects in our analysis, yeah.

Q. Okay. And, in fact, you'wve looked at

projects without Reserves but with Resources; is that

right?
A. (Mr. Milburn) Correct.
Q. And we can pull it up, but you calculated a

multiple in the range--excuse me, a price in the range

of $12.4 to $29.5 per ounce; is that right?
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A. (Mr. Milburn) Yes. That's correct.

Q. Okay. So, then, I'd also like to just go to
C-1030. Let me go to--I'm sorry. I'm just looking
here.

So, if we go to Versant's Second Report,
Paragraph 309, and there, Versant is explaining that
in the PacRim Case Mr. Rosen used a multiple between
$49 and $58 per ounce for low-grade Measured and
Indicated Resources and $146 and $175 for high-grade
Measured and Indicated Resources, and this was in
2013.
Do you see that?
A. (Mr. Milburn) I see that. Yep.
Q. And these were Comparable Transactions drawn

from Latin America projects; right?

A. (Mr. Milburn) I don't know. In the PacRim
Report?

Q. Yeah.

A. (Mr. Milburn) I don't know. I wasn't

involved in the PacRim Report. Maybe Mr. Rosen can
answer that.

Q. So--well, I don't think we need to at this
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moment.

But are you aware that the price of gold as
of March 31, 2021, which is the current date relied on
by Versant, corresponds to their last Report, is
73 percent higher than it was in March 20137

A. (Mr. Milburn) I'm not aware of the
percentage. I haven't calculated that. But you're
comparing it to--today's price to the date of, like,
March 31, 20212

Q. March 2021, as compared to March 2013.

>

Oh, March 2013.

Q. It has gone up by 73 percent.

A (Mr. Milburn) That's what it says here in
Versant's Report. I haven't--I have no reason to
dispute that.

Q. Okay.

MS. MENAKER: Well, I have no further
questions, Madam President.

PRESIDENT KALICKI: All right. Thank you
very much.
So, we will now turn to redirect, Mr. Gosis.

MR. GOSIS: Thank you very much. Madam
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President.
REDIRECT EXAMINATION

BY MR. GOSIS:

Q. To simplify this, questions that were
similar in scope and were addressed to one or the
other Experts, so I would invite any one of the two
Experts to address the questions, but only one of you,
of course, to remain within the instructions given by
the Tribunal.

So, you were shown different sections of
Versant's First Report, and you will remember that
there was a discussion on whether the compensation
sought by Claimants in this case was calculated by
reference to Fair Market Value or some other standard
of compensation.

And I would ask FTI to pull up Paragraph 113
of Versant's First Report, and if we can keep that
snippet enlarged, and also pick up Paragraph 75 of the
same Report. 75. Thank you.

Also Paragraph 19 of the same Report. If we
could show enlarged versions of these three paragraphs

I've just identified, 19, 75, and 113.
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ZOOM TECHNICIAN: One moment.

MR. GOSIS: Thank you so much. I know I'm
asking a lot, but you're up to it.

There we go. Thank you very much.

BY MR. GOSIS:

Q. So, you see there, Paragraph 19 that says,
"The standard value we apply is Fair Market Value."

Do you see that? And I think it probably
will be Mr. Rosen, but I don't want to push one of you
to choose if you had a different idea.

A. (Mr. Rosen) No, that's fine. 1I'll take this
question. Yes, I see that.

Q. Do you see in these sections, or do you
recall any other sections in Versant's First Report
where they qualified the statements that they would
apply Fair Market Value as a compensation standard in
this case?

MS. MENAKER: Very leading.

MR. GOSIS: I asked if he has any
recollection one way or the other. It couldn't be
less leading than that.

MS. MENAKER: Yeah, it could be.
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PRESIDENT KALICKI: You may answer the
question. Thank you.

THE WITNESS: (Mr. Rosen) Thank you.

I believe that Versant discusses Fair Market
Value in the context of what they think is full
reparation, and they calculate Fair Market Value as at
a current date, which they equate to full reparation.
I think, if I can restate their point of view, I think
that's a fair representation. There is no deviation
from Fair Market Value; it is just a different date.

BY MR. GOSIS:

Q. Thank you.

You will remember there was some discussion
about what a fully-commissioned mine meant in the
context of the Valuation Reports, and whether there
was a necessity to have an operating plant to actually
be a fully-commissioned mine. And this is probably a
point of clarification more than anything else. Can a
mine operate while processing off-site?

A. (Mr. Rosen) Yes, certainly. It depends on
the commodity, but there are some mines that ship raw

ore, after it is crushed, to a different site for
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beneficiation. Actually, there are many minerals
around the world that have that, including many
industrial minerals. But it depends on--I can think
of one, in Balochistan in particular, where it was
being beneficiated off site. So, yes. Yes, that is
definitely a possibility.

Q. Thank you. You were asked about whether
your comparable analysis--your comparables analysis,
you referred to Exploration Properties or Resource
Properties.

Do you remember?

A. (Mr. Milburn) Yes.

Q. And you were--I hesitate to say criticized,
but you were asked about whether it was appropriate
that you would use Resource Properties while SLR used
less advanced properties for their comparables.

Do you remember?

A. (Mr. Milburn) Not entirely.

Q. You were asked why or whether you still
maintain that Resource Properties were a better
comparable in light of SLR's choice of

development--sorry, Exploration Properties in their
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comparables. My question to you is--

A. (Mr. Milburn) Oh, vyes.

Q. My question to you 1is, 1s your choice of
comparing Tambor to Resource Properties, many more
advanced properties, as opposed to Exploration
Properties, that is less advanced properties, does
that result in a more conservative or a more
aggressive valuation?

A. (Mr. Milburn) I don't know that it's more
conservative or aggressive. It's a different way to
look at 1it.

You are talking about the SLR approach where
they tried to separately value the exploration?

Q. No, the choice of comparables. SLR was
using a sample that included Exploration Properties,
and in Secretariat's approach, you chose Resource
Properties, and you were asked about what the impact
of that was.

I wonder i1if using more advanced properties
as comparables meant your damages were more
conservative or more aggressive as a result?

A. (Mr. Milburn) Well, the value for more
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advanced projects would typically be more, so the fact
that we use more advanced projects would typically
increase the value.

Q. You remember you were asked about the
language in the Bear Creek Award dealing with
commercial interests. I think this goes back to
Mr. Rosen. Yes.

A. (Mr. Rosen) Yeah, definitely Bear Creek for
me, but, I'm sorry, commercial interest, I don't
remember the specific point. Maybe you could...

Q. There was a discussion on interest, the rate

of interest that would apply?

A. (Mr. Rosen) Yes. The rate of interest.
Yes. I do remember that.
Q. Rate of interest. Yes. Sorry. I know it's

kind of a misnomer.

And there was a reference there to the
position that at the time FTI--though I think both of
you worked on that case--had adopted in Bear Creek.

Do you remember if that case was decided
under the CAFTA-DR?

A. (Mr. Rosen) I don't believe it was, but I'm
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not certain.

(Comments off the record.)

(Interruption.)

Q. We can strike it. Let's keep the record
simpler.

Can we pull up Document CL-31 and go to
Paragraph 766. And this is the First Award in the
case of TECO v. Guatemala, which is decided under the
CAFTA-DR. We can go to Paragraph 766, please. 766.

Do you know what type of interest the
TECO v. Guatemala Award is?

MS. MENAKER: Madam President, I object,
first, we didn't discuss this. He's asking about
another case. He's also not looking at the entire
paragraph. There is a--subsequent Paragraphs too but
asking him to say what another Tribunal ruled on
interest is not within the scope of my cross.

(Overlapping speakers.)

PRESIDENT KALICKI: Mr. Gosis, what question
of Ms. Menaker's is the TECO v. Guatemala case
responsive to?

MR. GOSIS: So, Ms. Menaker asked the
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Experts about the interpretation of commercially
reasonable rates language in the Pert-U.S. Free Trade
Agreement as was applied in the Bear Creek v. Peru
Decision, because in the question it was assumed the
language "commercially reasonable rate" was identical
to the "commercially reasonable rates" in CAFTA-DR.

If there had been no reference--if there had
been no identity of terms within those Treaties, the
reference to Bear Creek would have absolutely no
value. This is an--the one decision we have
found--and I am surprised Ms. Menaker says she i1s not
familiar with this, she was Counsel to TECO in this
case.

And it is Guatemala, and we were not, but
are now Counsel to Guatemala in that case also, that
the reference to commercially reasonable rates in Bear
Creek as was posed in the questions today is the
identical same text that is applied by the
TECO v. Guatemala Tribunal.

PRESIDENT KALICKI: All right. I've tried
to be consistent both for your objections to her

questions and, now, in my ruling on her objection to
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your question.

In neither case do I think it's appropriate
to have the Witnesses interpret Treaty text. I
limited Ms. Menaker to asking the Witnesses their
understanding of what "commercially"--what is
"commercially reasonable" when we're talking about
interest, not as applied to any particular Treaty or
any particular Treaty text.

And so, I think it is certainly fair to
follow up on commercial reasonableness, but I didn't
let her go into Treaty text, and I don't think,
therefore, I should let you go into Treaty text.

MR. GOSIS: Very well, then. Let's move on
to a different statute.

Can we pull up Slide 5 from Versant's
presentation of yesterday. I think a reference was
made earlier today to this same chart where we have an
evolution of price of gold throughout the last
20 years, I guess. It starts in the year 2000 or
whatnot.

And there was--questions were--sorry.

MS. MENAKER: Excuse me, I don't believe
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that we crossed on this Chart.

MR. GOSIS: Well, the information on this
Chart you did, I'll get to that in a second. I was
Jjust identifying--

(Overlapping speakers.)

MS. MENAKER: I withdraw.

PRESIDENT KALICKI: Reminder to both
Counsel, you need to let a question be asked before
you can make an objection. Whether this is responsive
to a topic in your cross cannot be determined until I
hear the question.

MR. GOSIS: Thank you, Madam President.

BY MR. GOSIS:

Q. You will remember you were asked about what

the impact of gold prices was in the value of a mining

company?
A. (Mr. Rosen) Yes.
0. And so, I brought this Chart, which by the

way 1s 1n Versant's Opening Presentation, so we didn't
have to try to identify information of our own.
You will remember in August of 2012,

Claimants acquired 49 percent of Exmingua from Radius.
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And you were just shown, among the last portions of
the examination, I think the question was posed to
Mr. Milburn as to Document C-73. We don't have to
pull up the document right now, but C-73 was the
29th August 2012 Contract whereby 49 percent of the
Shares by Exmingua was acquired by Claimants.
Do you remember?

A. (Mr. Rosen) Yes and, perhaps, Mr. Milburn
should answer this question.

Q. Yes, I'm using "you" very, very literally.

(Overlapping speakers.)

Q. But any one of you.
A. (Mr. Rosen) Yes, I remember. Yes.
Q. What was the price of gold as of

August 2012, if you remember or can see it from the
Chart?

A. (Mr. Milburn) Just I remember it was quite
high, and at that time--just looking at the Chart, it
looks 1like it's around 1800.

Q. Is that comparable to the current price of
gold?

A. (Mr. Milburn) Yeah. The current price of
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gold, I think, is a little bit higher than that, but
it's in the same ballpark, yeah.

Q. Is it comparable to the price of gold as of
March 20217

A. (Mr. Milburn) Yes. I believe so.

Q. So, whatever impact the price of gold has on
the purchase price of a mining company wouldn't be an
issue if you compare the transaction in August 2012
with a transaction in March 2021 as per Versant's
valuation, would it?

A. (Mr. Milburn) No, it would not.

Q. A very short clarification. You were
discussing about the S&P database, and you were asked

about the 6,000 transactions in that database.

A. (Mr. Milburn) Yes.
Q. And in passing, you mentioned that was a
proprietary database. Just to confirm, proprietary to

whom? Is that database more accessible to Secretariat
than it is to Versant, or would they both have the
same access?

A. (Mr. Milburn) Yeah. It's a

subscription-based service that anybody can pay to get
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access to.

PRESIDENT KALICKI: Mr. Gosis, I believe you
have about three minutes left.

MR. GOSIS: I'm going to make the best use
of those three minutes I can. Thank you, Madam
President.

BY MR. GOSIS:

Q. Can you--in your view, was ever a
transaction on Tambor from the year 2003 onwards
conducted by Parties, none of which were listed? So,
first it was—--

(Overlapping speakers.)

A. (Mr. Milburn) No. I think they all had at
least one Party that was listed.

Q. So, Jjust to confirm, every transaction had
at least one listed Party; right?

A. (Mr. Milburn) Yes, I believe so.

Q. Do you remember any discussions to whether
experienced mining companies would not advance absent
economic value in the underlying mine that they were
purchasing? Do you remember that?

A. (Mr. Milburn) Yep.
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Q. So, would Gold Fields be considered an

experienced mining Company, 1n your view?

A. Yes, definitely.

Q. Did they make money or lose money in Tambor?
A. (Mr. Milburn) They lost like 1.6 million.

Q. Was Radius an experienced mining Company, 1in

your view?
A. (Mr. Milburn) Yeah. They were a junior
mining Company, but they had other projects and

operated for many years.

Q. Did they make money or lose money in Tambor?
A. (Mr. Milburn) They lost money as well.
Q. Were you present during the examination of

Mr. Kappes in the second day of the Hearing?
A. (Mr. Milburn) No, I was not. Mr. Rosen, I

think, was.

Q. Did you read the Transcripts? Neither of
you?
A. (Mr. Milburn) I--you were there; right?
(Comments away from the microphone.)
A. (Mr. Milburn) Oh, no.
0. All right. Well, let's--we'll move to
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another thing.

You were asked about the Authorities in
Footnotes 326, 327, 328, 329, and, I think, 332
dealing with the taxation of Lost Profits Awards.

Do you remember?

A. (Mr. Milburn) Yes.
Q. Maybe we can pull it up, but we are very
short on time. Do you remember if any of those

Authorities dealt with investment arbitration?

A. (Mr. Milburn) I don't believe--well, maybe
the one from GAR might have, but I don't believe the
other ones did.

Q. I didn't 1list that one. If you go—--

(Overlapping speakers.)

A. (Mr. Milburn) Oh, okay. So, then my
understanding is no.

Q. Last question, then, you were shown Document
C-73 just minutes ago, Mr. Milburn, can we pull it up
now? Yes.

MR. GOSIS: I promise this is my last
question.

BY MR. GOSIS:
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Q. And you were asked about the purchase price
agreed on August of 2012 when Radius left Exmingua and
sold 49 percent to Claimants. How was the cash
components of that price calculated? Maybe you can
zoom up the--

A. (Mr. Milburn) Sorry. Well, there was 100,000
that was payable up front, and then there was 300,000
that was to be paid if they reached commercial
production. But I believe that that 400,000 that's
the sum of those two were actually amounts that were
already owing to Radius from the Claimant.

Q. Why were they owing to Radius from the
Claimant? Do you know?

A. (Mr. Milburn) It just says it's a repayment
of a portion of advances owing by the Claimants'
entity to Radius. I'm not sure why. I'm not sure
what they were for, exactly—--

(Overlapping speakers.)
Q. --costs incurred; would you agree?
(Interruption.)
MS. MENAKER: Objection. He just said he's
not sure why, and Counsel is suggesting to him a
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potential answer.

PRESIDENT KALICKI: Mr. Milburn, do you know
why?

THE WITNESS: (Mr. Milburn) No. No, I don't
think we've seen what the $400,000 was exactly for.

(Overlapping speakers.)

THE WITNESS: (Mr. Milburn) But it was an
amount that was already owing to them that now they're
getting paid in this transaction.

MR. GOSIS: We have no further questions,
Madam President. Thank you very much.

PRESIDENT KALICKI: All right. Thank you
very much to both Counsel for your questions.

Let me ask Mr. Townsend, first, do you have
any questions for the Experts?

ARBITRATOR TOWNSEND: I do not. Thank vyou.

PRESIDENT KALICKI: Thank vyou.

And Professor Douglas?

ARBITRATOR DOUGLAS: No, nothing further
from me. Thank you.

PRESIDENT KALICKI: Thank vyou.

Nor do I, so this does complete your
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examination. The Tribunal is very grateful for the
assistance you've provided. Thank you very much.

THE WITNESS: (Mr. Rosen) Thank you.

THE WITNESS: (Mr. Milburn) Thank you.

PRESIDENT KALICKI: Thank you. You are
excused.

(Witnesses step down.)

PRESIDENT KALICKI: All right. Counsel, why
don't we take a 10-minute break now, and then we'll
return to discuss some next steps.

(Brief recess.)

POST-HEARINGS PROCEDURAL MATTERS

PRESIDENT KALICKI: Welcome back to all
Counsel.

We have a number of next steps to discuss,
including some housekeeping and some more substantive.

The first item on the Tribunal's list is we
had a pending request from the Claimant for an
opportunity to submit a short letter response to the
Respondent's letter in response to the Claimants'
application to exclude the two Witness Statements.

We didn't take that up at the time because
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the letter itself was requesting an opportunity to
respond only after the Hearing. The Tribunal,
frankly, understands the Parties' respective
positions, but if the Claimant wishes to put in a
short further letter, we will not preclude you from
doing so. We would then, however allow the Respondent
to respond as well. TIdeally, both of these could be
kept short because we do understand the Parties'
respective positions already.

Ms. Menaker, when would you propose to put
that in?

MS. MENAKER: We could do that by mid-next
week, so, say, by Wednesday, if that were okay. And I
would just make one request that Guatemala responds
but not with new information or documents because then
that...

PRESIDENT KALICKI: Well, it rather depends
what you responding with. If you put--

MS. MENAKER: I'm not responding--I'm
responding on observations on new information and
documents that they put in with their last letter.

So, as long as we have no new information and
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documents, then we're fine, but if--that is just what
I wanted to put forward.

PRESIDENT KALICKI: Well, the Tribunal's
goal to bring the letter writing to an end so we can
decide the issue, so it behooves both Parties not to
expand that debate. But we will take i1t one step at a
time.

Mr. Torterola, i1f the Claimants put their
letter in next Wednesday, you may or may not feel a
need to respond; but assuming you do, when would you
put in your response?

MR. TORTEROLA: Thank you, Madam President.

Monday next would be fine for us.

PRESIDENT KALICKI: Okay. All right. SO,
that 1s fine.

The second item is Transcripts. POl and
also PO10 had provided that the Parties would agree on
any corrections to the Transcripts within 30 days of
receiving the sound recordings and Transcripts, which
I assume will be available to you very, very soon.

And then, of course, if necessary, the

Tribunal would decide on any disagreement, but
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hopefully, hopefully there would be none.

Are you still comfortable with the 30 days
that was previously agreed?

MS. MENAKER: So, I just have two questions
on that. So, the first is when we are reviewing the
Transcripts, what I would propose is that if there was
a witness or an expert who testified in Spanish, when
we're correcting the English Transcripts, that we are
not correcting them only--to make sure that it matches
with the English audio, but that we are listening to
it in Spanish and also making any proposed corrections
to the interpretation.

And I want to see i1f that's agreed with
Respondent and the Tribunal, because, otherwise, the
Parties sometimes we're doing different things when we
are correcting transcripts--right?--if we are only
correcting it for what we heard or whether we are also
making any proposed corrections to the interpretation.

I think the latter is probably what we want
because we want to make sure that we all are seeing
the proper translation of what the Witness or Expert

said.
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PRESIDENT KALICKI: Well, in a dual-language
proceeding, it is important that the two languages
more or less match each other. And so, if there is a
material problem with an interpretation, we don't want
to preclude the Parties from pointing it out. But I'd
like to keep interpretation disputes to a minimum. If
it's really not a material issue, you know, it's not
in either of your interests, nor in the Tribunal's
interest. It is not cost-efficient to spend a lot of
time debating between two versions of a translation,
neither of which really matters for any reason.

So, I would just encourage you both to
exercise restraint in that process. If you can't
agree on any corrected translations, though, be aware
that the Tribunal, not being professional interpreters
ourselves, would have no choice but to take the two
alternate retranslations back to the official
Interpreters for their consideration. So, the
Decision ultimately would be taken under the guidance
of the same people who have done the original
translation.

That said, of course, you know, we are open
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to the process.

Mr. Torterola, do you agree with that?

MR. TORTEROLA: I agree with everything. I
think that Ms. Menaker's proposal is reasonable, and T
think that we should be--that we should try to
consider both languages and what is the--what is
exactly what it has been conveyed, so we agree with
the proposal.

PRESIDENT KALICKI: All right. Thank vyou.

MS. MENAKER: May I ask--

PRESIDENT KALICKI: Yes.

MS. MENAKER: --with respect to the second
part: With respect to the timing, I suppose that is
fine, but does it depend on what we are doing as far
as post-hearing? Because, if we are--and the
timetable for that, we would want to use--

PRESIDENT KALICKI: Sure. Well, I was going
to work step by step and see how long you needed for
the Transcripts before we then got to the scheduling
of post-hearing.

(Overlapping speakers.)

PRESIDENT KALICKI: The problem with going
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back with the other way is we may compress you more
than you need.

MS. MENAKER: Right.

PRESIDENT KALICKI: But let's--but in
principle, 30 days seems doable to correct
Transcripts, including any corrective interpretations,
translations? 30 days still seems presumptively
reasonable to both Parties? I recognize we have
10 days' worth of Transcripts.

MR. TORTEROLA: That is correct, and I think
that we can coordinate among ourselves in order to
exchange Transcripts with time in advance, so to
submit the Transcript to the Tribunal within the
30 days agreed.

PRESIDENT KALICKI: Okay. Obviously, if you
encounter difficulties, try to extend reasonable
professional courtesies to each other and keep us
informed.

While you are reviewing the Transcripts, the
Tribunal would ask that you flag in some way, either
in highlighting or with a comment bubble or in some
other way, any passages that include protected
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information that would eventually need to be redacted
from both the Transcript and the video before it 1is
posted publicly. That way, once we have received the
other Transcript corrections, the Secretariat can
proceed to prepare final versions of both the
Transcripts and the videos in both their full and
their redacted versions. So, we might as well keep an
eye on that while you are going through them, do it
all at the same time.

All right. The second step then is, the
Tribunal has previously indicated in PO10 that it
envisions a single round of simultaneous written
Post-Hearing Briefs with appropriate page limits,
which may be followed by short Oral Closings to
address the Tribunal's questions and any rebuttal
points arising out of the Post-Hearing Briefs.

I want to take those two parts separately
because they have somewhat different purposes. First,
with respect to the written Post-Hearing Briefs, the
Tribunal recognizes that there have been--there has
been quite a lot of factual testimony at the Hearing

and that the Parties have significant disputes on
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issues of fact. That 1s an important thing for your
Post-Hearing Briefs to focus on. We do not feel it
necessary for you to go back to international law
Authorities, ICSID case law and so forth. Nothing has
changed in the Hearing from your last written
Memorials on those issues, and we understand your
differences about the legal standards and DR-CAFTA and
so forth. That is not a good use of space for the
Post-Hearing Briefs to go back to those issues.

Focusing, then, on what has changed during
the Hearing, in other words, the factual testimony and
the Expert testimony that bears on related issues. It
would be of most use to the Tribunal i1if you address
those in the context of making quite clear what legal
propositions those are relevant to. We have some
concern not to receive long, further iterations of the
chronology from both of your perspectives, which just
tell a story but don't tell us to do with the disputed
issues of fact.

You know, just by way of example, there has
been a lot of testimony about protests between 2012

and 2014, who initiated, who led them, who was
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responsible for them turning violent. You have very
different perspectives on that. But what is less
clear to the Tribunal is which legal proposition that
we need to decide that goes to, given that there is
not a claim specifically for conduct of the State
between those periods. It may be relevant to other
issues, but we need you to tee up why that--why those
factual issues matter.

Similarly, we have had a lot of discussion
about the Environmental Impact Assessment from an
environmental perspective, putting aside the social
consultation issue. It may not be entirely clear to
us whether the Tribunal needs to decide whether that
was a sound EIA, environmentally, or not, and, if so,
why.

So, our goal is, as those examples indicate,
is to have a much clearer understanding of the
connection between the factual disputes and the legal
propositions. And one way of doing this, for example,
would be to organize your written submissions by legal
proposition that the Tribunal needs to decide. For

each of the jurisdictional objections or each of the
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legal claims, here are the five propositions that you
put to us, and for each proposition, here are your
contentions of fact and your comments on the other
side's contention of fact. There may be other ways of
structuring i1it. But what we don't want to just do is
have two alternate chronologies and not understand how
you are plugging in those relevant factual disputes
into the legal propositions.

Let me ask my colleagues i1if they have any
further thoughts on these structure and framing points
to make sure I have expressed properly our concerns.

ARBITRATOR TOWNSEND: I think you have
expressed it very well. What we really want is the
"and therefore."

PRESIDENT KALICKI: Okay. Professor
Douglas, anything further on that?

ARBITRATOR DOUGLAS: I have nothing further
to add. I think you have expressed it very well.

PRESIDENT KALICKI: Okay.

So, hearing what would be most useful to us,
what we need to hear from you is what page limit you

think would be appropriate and what timetable would be
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appropriate. And I should say, as to page limit, we
are not envisioning Memorials of the length of the
previous ones that you have provided, both because you
don't have to go through international law case law,
and because you don't have to repeat your discussion
of a lot of the documents and Witness Statements that
you already went through before. The focus should be
really on what's your best case as to the facts
relevant to each legal proposition. We don't want to
make it so small that you can't state your best case,
but you don't need to repeat everything that's in the
prior Memorials. We have those.

I don't know whether Counsel has time to
discuss with each other timing and page limits. 1Is
that something you are able to express a view on now,
or you want to consult and come back to us?

MS. MENAKER: I have not had a chance to
consult. I would like to for a moment. I mean, we
talked in general, but not specifically.

PRESIDENT KALICKI: Well, you mean consult
with each other or within your own team?

MS. MENAKER: Yes. With--yeah.
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PRESIDENT KALICKI: Why don't I lay out a
few questions and then we can possibly take a break
and you could return. So that is--one question is the
page limits and the timing on the Post-Hearing Brief.

That may or may not be informed by what
comes afterwards, which is: To the extent the Parties
still feel a desire to have short Oral Closings
thereafter, what would be important to the Tribunal
for those would be the chance to be able to engage
with you. It would be an active and hot bench. We
were very restrained during your Opening Arguments a
week ago Monday because, frankly, we were running
behind time because of technical delays and other
problems that happened that day. As you recall, that
day we sat very late as it was, even without a hot
bench. And as a result, we listened at some length to
both sides' presentations, but we didn't have a chance
to put gquestions to you. That is what we would
envision primarily any Oral Closings being.

We recognize you may have some short
rebuttal points you wish to put to each other's

Post-Hearing Briefs, but we would not envision Oral
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Closings as just a block where you each have X hours
of time to do with what you will, and we sit and
listen again, 1f that's useful. But more useful to us
after all this paper would be the chance to put some
questions to you.

And we have compared calendars to figure out
when we might be available to do this. The Tribunal
Members have some busy calendars between them, and we
also recognize you're going to need, first, 30 days
for Transcript corrections, which takes you to
mid-April, and then some period of time for Written
Post-Hearing Briefs to be determined. So, we started
looking at our calendar late in the spring on the
assumption that it wouldn't be--we wouldn't be
gathering together in the next month for example,
given what you have to do beforehand.

So, the dates that we have in common on our
calendars are June 22, June 27-30, and then
August 22-25 and August 30. We have no common dates
in July.

We would envision either one day or

1.5 days, no more, because, as I say, this is not
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plenary Oral Argument. This is more of a question and
answer and maybe short presentations followed by
question and answer or some rebuttal.

So, depending i1f we're looking for a single
day or 1.5 days, that, you know, that may constrain
your selection among those dates that we have in
common.

So, that will be something you'll need to
consult with each other and check your calendars on as
well.

Following that, I think all that would
remain are cost submissions. And you would need to
establish both a timetable for doing that, and we
would want to have agreed parameters for what they
look like. Are they simply schedules by heading, you
know, one page schedules, or are they a few pages of
argument about cost allocation principles.

If so, we again would want to have an
agreement about how many pages, Jjust so this
is--everyone is starting from the same approach.

I have given you a number of things to think

about. The question is, do you want to take a break
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now and have some discussions with each other, or do
you think that realistically you need a little more
time to discuss these things, and therefore, you

prefer to get back to us next week after consulting?

MS. MENAKER: If it wouldn't be—--

MR. TORTEROLA: Please.

MS. MENAKER: If it wouldn't be too
inconvenient for the Tribunal, if we could take just a
few minutes so we could discuss internally,
particularly on scheduling at least, then we could
come back to the Tribunal and give you some initial
feedback on that part, at least, even if we weren't
able to, you know, reach complete agreement or have
any definitive position.

MR. TORTEROLA: I think that we are trying,
but I think that we are also prepared to tell you what
we have in mind, and maybe we agree without the need
for the break. And putting that in parentheses, in
between brackets, the dates for that one-day hearing,
we agree with the 30 days to review Transcripts. We
can be working at the same time on Post-Hearing

Briefs. We don't need to have the final version of
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Transcripts in order to begin drafting Post-Hearing
Briefs. Maybe we need the final Post-Hearing Briefs
in order to gquote the Transcripts, but not in order to
prepare a first draft. So we think that with 15
additional days after we have submitted Transcripts,
that is sufficient for us.

Regarding page limits, I was being told here
by my colleagues that because the Tribunal wants
to--wants the Parties to link the legal issues in the
facts with the legal proposition, that can take a
little bit more space. We suggest a maximum of 150
pages. We think that is reasonable.

From the top of my head, for us at GST, the
month of June is very difficult. We have other
hearings taking place during that time, which
necessarily asks for the Hearings to take place in
August. I really would like to be more flexible with
that. For that, maybe I will need a little bit more
time, go back, discuss with the authorities in
Guatemala, look at our agenda, but I can anticipate
already that June is very busy for us.

Regarding cost submissions, I suggest
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agreeing on a limit page of 15 pages and make all that
is necessary the Legal Arguments connected to the
issue and, as well, conveying the numbers, I mean, the
costs that this these proceedings have had for the
Parties.

PRESIDENT KALICKI: Ms. Menaker, are you
prepared to comment on the proposal, or do you want to

again take the break now and discuss with your team

first?

MS. MENAKER: I will discuss the only
comment on scheduling. I know that we have at least
one hearing in June. Honestly, I don't remember the

dates. And unfortunately, the August dates aren't
going to work because I have a hearing that I
recall--I'11 look at the exact dates--but I believe
it's the first two weeks of September. So, certainly,
the 30th wouldn't work. I would have to look at the
schedule to see if it would work there.

Would there be any possibility--if we were
looking at a timetable around what Guatemala
suggested, does the Tribunal have any availability in
May?
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PRESIDENT KALICKI: We would have to, during
the break, compare calendars. I can't speak to my
colleagues.

MS. MENAKER: Okay.

PRESIDENT KALICKI: So, why don't we take 10
minutes now? You can discuss internally or with each
other. I recognize you both have hearings in June and
in August, but if we are looking for one day, maybe
you can shake one day loose between the two of you,
and we will, in the meantime, look at May. But as I
recall, May was not easy. But let me go back and
we'll check that.

And meanwhile, you can consider during the
break, Ms. Menaker, the Respondent's proposal about
whether 15 days after Transcript correction 1is
sufficient, whether 150 pages is agreed. It seems
long to me, but I recognize you have a lot that you
need to cover.

So, why don't we take a 10-minute break and
then we will see where we are.

MS. MENAKER: Thank you.

PRESIDENT KALICKI: Thanks.
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(Brief recess.)

PRESIDENT KALICKI: So, Ms. Menaker, before
the break, the Respondents had made some proposals
about the Post-Hearing Submissions and the cost
submissions, but we were all checking calendars as
well.

Do you have any responses for us?

MS. MENAKER: Yes. So, as to--if I start
with timing, if that's okay. So, we thought of two
possibilities. So, one, we received
Ignacio's--Mr. Torterola's email, I think, indicating
that they were available on June 22nd. So that--it
does fall kind of smack in the middle of two Hearings
on our team, but that would be one possibility. If
the Tribunal was considering--is this is going to be
virtual?

PRESIDENT KALICKI: Yes.

MS. MENAKER: Okay. So, then that could be
a possibility for us. And 1f we were to do that, we
were thinking we could push back the date for the
Post-Hearing Brief a little further to give us a

little more time to, perhaps, like the 20th of May or
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So.

Alternatively, one thing that we wanted to
float to see if the Tribunal is interested in this 1is
it previously had proposed or had indicated it had
some availability in late March and late April--and if
it wanted to--this was back, I think, with the
pre-hearing conference when you indicated for a
potential closing argument later, if it made sense to
have a one-day closing before the Post-Hearing Brief
or if you prefer to do it the other way. Because if
we wanted to do the one-day oral argument earlier, we
could do it on one of those dates if you retained
availability, and then the Post-Hearing Briefs could
incorporate anything from that.

So, that was just another option. We had
actually been considering that before when we were
having a lot of difficulty with August, and, quite
frankly, we did not want to move out 5, 5.5 months
from now. But, like I said, we do think we can make a
June 22nd work.

PRESIDENT KALICKI: All right. The
alternative structure--I haven't discussed schedule
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with my colleagues, but just the alternative structure
results in the oral argument being a somewhat
different proposition because i1if our goal is to sort
of test some of the points you are putting before us,
we would not have received your Post-Hearing Briefs by
then. We would be testing based on our memory from
these Hearings, and, of course, we can do that, but we
may then have questions. So, it would fill a
different function, I think.

If the 22nd--Mr. Torterola, would the 22nd
work for your team as well?

(Overlapping speakers.)

PRESIDENT KALICKI: Oh, of course. I
haven't received this email, but I think maybe that
goes without saying that you have already indicated
availability.

MR. TORTEROLA: Yes. We are available in
the month of June, and we have some flexibility a
couple of days before and a couple of days after that,
if that helps Claimants as well, or the Tribunal.

PRESIDENT KALICKI: I believe the Tribunal

did not have the flexibility the day before or after,
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but I'm just--I no longer recall why that was the
case, but let me just ask my colleagues.

The 21st or 23rd--I don't know if this helps
Claimants or not, but did you have availability? I no
longer recall how we came to this date, to be honest.

ARBITRATOR DOUGLAS: The 21st is fine for
me.

ARBITRATOR TOWNSEND: It is fine for me,
too.

PRESIDENT KALICKI: All right. So, the 21st
or 22nd, we could do.

Does that assist Claimants?

MS. MENAKER: We are at odds. I'm finishing
a Hearing, and Rafael is starting one.

I would prefer the 22nd, but, Rafael, how do
you-—-

MR. LLANO: The 22nd is fine. Let's do
that. Yeah.

MS. MENAKER: Okay.

MR. LLANO: It's as fine as 1t will be.

MS. MENAKER: All right.

PRESIDENT KALICKI: All right. Let's save
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the 22nd, then. Given that, I agree, it
doesn't--there is no need to rush the Post-Hearing
Briefs to be done 15 days, but to be done in mid-April
or late April.

So, the Claimant has proposed May 20 for
that. Does that work for you, Mr. Torterola, for the
Post-Hearing Briefs?

MR. TORTEROLA: It works for us as well.
Thank you.

PRESIDENT KALICKI: Okay. And page limits,
Ms. Menaker? Your views?

MS. MENAKER: So, we were thinking more in
the range of 75 pages.

PRESIDENT KALICKI: All right. Well, I
would say that 150 seemed long to the Tribunal. We
had, amongst ourselves, been talking about page limits
that were somewhere in the 80-100 range. So, I think
100 would probably be somewhere between the Parties'
positions.

Is that acceptable?

MR. TORTEROLA: That is acceptable.

100 pages, yes.
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MS. MENAKER: Yes.

PRESIDENT KALICKI: All right. So, just to
summarize, we would have Transcript corrections in
30 days, which would be April 11, unless you tell us
you need additional time.

We would then have the Post-Hearing Briefs,
no more than 100 pages filed on May 20.

And then June 22, we would have a single day
of Oral Closings, and the Tribunal before then would
circulate a schedule of how those might work. We do
want to leave time, as I say, for us to engage with
you. So, I don't want to just take the number of
hours in that sitting day, divide it in two and have
you both prepare PowerPoints that take up all of that
time.

So, on the assumption that you may wish to
have a little bit of response to each other's
comments, it may be that what we're looking at is
something like--I haven't done the math yet, but
something like an hour and a half each and then with
some questions by us and then coming back and having

some responses. But let me think a little bit about
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that, and we will refer to you on that.

And then cost submissions, Ms. Menaker, a
response to the Respondent's proposal about 15 pages?

MS. MENAKER: Yes. In fact, I just--if we
could go back on the Post-Hearing Briefs--

PRESIDENT KALICKI: Yes.

MS. MENAKER: --what we would propose is on
the 20th the Parties exchange and submit their Briefs
in both English and Spanish on that date, and that we
agree that the--and we can back it up, you know,
internally to do that, but I think that that way we
both have the--both submissions; and that we agree
that the page limitation applies to, you know, one of
the other versions.

So, I would say, to the English version. We
have had this issue before where the Spanish versions
are--you know, the Spanish translations are longer, soO
just so we're speaking about the same thing. So, that
would be our proposal on that.

And then, in addition, just two other
things, which I think goes without saying, but that

these wouldn't contain new exhibits or new Legal
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Authorities, but that, I do think, prior to that time,
we had--both Parties had promised the Tribunal that we
would send to you translations of any documents or
excerpts of documents that were shown during the
Hearing. Sometimes you did not have the complete
translation. So those, I think, should be submitted
at some point in the next 30 days or so.

PRESIDENT KALICKI: Those could be submitted
with the Transcript corrections at the latest, I would
think.

MS. MENAKER: Okay.

PRESIDENT KALICKI: So, I agree that we
should have an agreed understanding as to which
version the page limit applies to, and I'm happy for
it to apply to the English on the theory that gives
you somewhat more, rather than somewhat less. If we
applied it to the Spanish, then the Briefs would have
to be shorter.

Mr. Torterola, the proposal that both
versions come in on the same date because, otherwise,
those writing in Spanish will not know whether it's

100 pages in English or not, if you haven't done the
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translation yet. So, 1t is hard to calibrate the page
limits.

MR. TORTEROLA: Well, Madam President, I
think that your suggestion regarding the 100 pages
being applicable for the English version, I think
that's a very good idea because it gives a little bit
of latitude for the Spanish version that is always
going to take a little bit more, as we all know. So,
I think that should be the rule, the 100 pages for the
English version.

Regarding the possibility of filing the two
documents the same day, I was here, as we speak,
consulting with my colleagues from the Government of
Guatemala who are in the same room. Of course, for
them it is an issue to file in English, and I have to
confess that it's really burdensome for the lawyers
drafting to file in both languages at the same time.
I mean, it is really--

PRESIDENT KALICKI: Let me, if I may, Jjust
push back. It seems to me your proposal was that the
Briefs would be filed 15 days after the Transcripts,

meaning in late April. We are giving almost an entire
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month to complete them beyond what you originally
proposed. It would seem to me it's just an issue of
backing up your internal preparations. If you aim to
complete your Spanish a week or two before the May 20
deadline, it gives you a week or two, then, to do the
translations. But either way, we are giving you more
time to do what you requested, and a shorter Brief.

MR. TORTEROLA: Yes. When I requested, that
is because I was trying to suggest something that was
workable for both sides. It was not that I was just
committing myself to that day. If that date is not
the same for Claimants, I understand your logic. But
what I'm saying is that I think that we should be both
under the same obligation.

If you give me two minutes, I will finish
the consultation with my colleagues here, and I can
tell you maybe what we can do is to file in English
both sides the same day. But it's a decision that I
cannot take without consulting with my colleagues from
the Government because it is for them that it is
really important to file in Spanish as well.

PRESIDENT KALICKI: Well, to be clear, we
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were proposing that both sides file in Spanish and
both sides file in English. Both sides--so the same
obligation would apply to both Parties. The idea 1is
Jjust that both languages would be filed the same day.
Each side would have to back up the translation
process. You set your own internal deadline for doing
your primary language Memorial, and then however much
time you need for translating it. But you hold both
versions until they are both ready to exchange.

MR. TORTEROLA: What we can do as well, with
due respect, is to have a very short translation time,
that it could be, for example, instead of being--I
think it has been 15 days, to do in 7 days so each
side submits in the language that feels more
comfortable, and we have a translation in the certain
time period.

PRESIDENT KALICKI: Maybe we're talking at
cross—-purposes here. It doesn't matter to me how much
time the Parties take to translate. If you're going
to have a page limit that is the same page limit for
both of you, you need a way to measure it. And so,

for those who are writing principally in Spanish, you
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won't know if that's 100 pages in English, or not,
until you go through the exercise of translating. If
it's a little long, you may need to cut some more; if
it's a little short, you may want to add something.
But the only way to make an agreed page limit work in
the same language i1s for both sides to do that
process. You know, I could set, artificially, your
internal working deadlines and say each side, for your
own purposes, can draft in whatever language you wish
by May 1 and then spend 19 days translating, but don't
tell us about it until May 20. I don't need to
micromanage that, but that's what I think we are
trying to get to.

MR. TORTEROLA: Madam President, I really
need two minutes.

PRESIDENT KALICKI: Okay.

MR. TORTEROLA: We are consulting
internally. Our objective is to be more--to
satisfy-—-to work with the Tribunal and to find a
solution that is amenable to everyone. Just give me
one minute that I consult.

PRESIDENT KALICKI: Of course.
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MR. TORTEROLA: Thank you very much.

(Pause.)

MR. TORTEROLA: Madam President, what we
suggest in order to avoid issues with the translation
is to file in English on the date agreed, May 20, 1if
I'm not wrong. And we are going to submit a
translation into English within the 15 days--in
Spanish within the 15 days that we have used during
the entirety of the proceedings. If that works for
everyone.

PRESIDENT KALICKI: It sounds workable. I
Jjust want to make sure I understand. So the proposal
is that both sides would file in English on May 20,
and that the Spanish translations would follow within
15 days? Is that the proposal?

MR. TORTEROLA: That is the proposal, yes.

PRESIDENT KALICKI: Ms. Menaker, is that
acceptable?

MS. MENAKER: That's fine. Thank you.

PRESIDENT KALICKI: Okay. Fine. And then I
think I was asking about the Cost submissions. The
Respondent had proposed 15 pages. Let me float
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another thought. I am sure you will each find
something in each other's Cost submission on which you
wish to comment. So, what about 10-page max first
round, five-page comment?

MS. MENAKER: That's acceptable to
Claimants.

MR. TORTEROLA: Same for us.

PRESIDENT KALICKI: All right. Let us do
that.

And then how long after the June 22
date--presumably that's the last event in which you
are putting in time sheets and so forth. How long
after that would you want to submit the Cost
submissions, the first round of cost submissions?

MS. MENAKER: Two weeks. Can I throw that
out?

PRESIDENT KALICKI: Two weeks work for you,
Mr. Torterola?

MR. TORTEROLA: It works for us. Thank you.

PRESIDENT KALICKI: All right. And then
comments one week later, perhaps?

MS. MENAKER: Yes. That's acceptable.
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MR. TORTEROLA: Yes.

PRESIDENT KALICKI: All right. We will put
this together in a Procedural Order, so everyone has
the dates down. But this sounds very workable and I
appreciate the flexibility that both Counsel have
shown about scheduling and languages and the various
other areas in which you've shown flexibility. So,
thank you very much.

Before I do the usual thanks in Closings,
so, are there any other procedural matters that either
Party wishes to raise?

MS. MENAKER: I don't think there are any
from Claimants. Thank you.

PRESIDENT KALICKI: Thank vyou.

And for the Respondent?

MR. TORTEROLA: Nothing from Guatemala,
either. Thank you.

PRESIDENT KALICKI: Thank you very much.

So, let me say to all, this has been a long
two weeks. The Tribunal has heard quite a lot that is
of interest to it, both from the Fact Witnesses and

from the Expert Witnesses. We have a lot to think
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about, and I want to assure you that the Tribunal
takes its responsibility very seriously to work
through all of the arguments and the evidence that you
have laid before us.

We are also extremely grateful for the
excellent presentations and the hard work by both sets
of Counsel, and I hope--I say this to your clients who
are in the room with you, even though I don't see
them, that you've both been very well served by your
respective Counsel, and the Tribunal is grateful for
their efforts.

I'm particularly grateful for the work of
those whose faces we don't see on screen.

I'm sure that standing behind you are quite
a number of very hard-working younger attorneys and
legal assistants and support staff. And I want to
extend my thanks to them as well.

I am also very grateful to our extremely
hard-working team of Interpreters, Ms. Colla,

Mr. Giglio, and Mr. Roberts. I haven't seen any of
your faces, but your work has been essential and

phenomenal, and we are very grateful to that.
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Also, to Dawn Larson and to her colleagues,
Ms. Spector and Ms. Eliana Da Silva, very grateful to
you as well.

To the FTI team, Steve Schwartz, Scott
Duval, and to all of our colleagues at ICSID, those we
have seen on screen, like Daniela and Francisco and
Ivania and the others who support them. So, it takes
a veritable army to pull off a Hearing such as this,
whether in person or remotely, and we are extremely
grateful to the efforts of all members of that group
who've made the Hearing possible.

We look forward to hearing and to reading
the next stages of submissions. We hope that everyone
can get a little rest, and thank you again for
everything.

MS. MENAKER: Thank you very much. We
appreciate the work of everybody, and of course the
attention of the Tribunal for these past two weeks and
the management of the Hearing. So, thank you.

PRESIDENT KALICKI: Thank vyou.

MR. TORTEROLA: Yes. The same here. Thank

you, everyone, and thank you, the Tribunal, for the
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graceful conduction of this case. Thank you very
much.

PRESIDENT KALICKI: Thank you.

Have a good day.

(Whereupon, at 2:31 p.m., (EDT) the Hearing

was concluded.)
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