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P R O C E E D I N G S  1 

          PRESIDENT KALICKI:  Good morning to Counsel.  2 

Welcome back to this ninth day of the Hearing in ICSID 3 

Case ARB/18/43, Daniel Kappes and Kappes, Cassiday & 4 

Associates v. Republic of Guatemala. 5 

          Before we bring the Witnesses back in, are 6 

there any procedural matters you wish to discuss?  7 

          MS. MENAKER:  None for Claimants.  Thank 8 

you. 9 

          PRESIDENT KALICKI:  For the Respondent?  10 

          MR. TORTEROLA:  Yes.  Madam President, there 11 

is one small issue that we would like to remind the 12 

Witnesses; that, yes, there is a designation of 13 

topics, but it is also--outside of designation of 14 

topics, it is for them to decide who is going to 15 

respond on the topics that they are overlapping, and 16 

we would like to remind that--or that the Tribunal 17 

reminds that to the Experts when they are back in the 18 

room. 19 

          PRESIDENT KALICKI:  I certainly have no 20 

objection telling them that if they have any debate 21 

among themselves as to what topic a question falls in, 22 
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that it is for them to resolve that debate.  Thus far, 1 

I haven't heard any indication from any Expert that 2 

they feel a question has been put to them that they 3 

are uncomfortable answering.  But if an expert 4 

receives a question and feels it is not within their 5 

realm of responsibility, they can punt it to a 6 

colleague.   7 

          I think I did instruct them at the beginning 8 

that they could do that, and so long as only one of 9 

them answered.  I think I gave that instruction, but I 10 

can certainly repeat it if it's important. 11 

          MR. TORTEROLA:  If you are so kind because 12 

so far the question has been addressed to one person 13 

or the other, and maybe reminding the Experts about 14 

that, it would be useful for--  15 

          PRESIDENT KALICKI:  I have no problem 16 

repeating my instructions.  Thank you. 17 

          All right.  Excellent.  Well, let us go back 18 

in. 19 

          For the record, the Respondents are labeled 20 

"Farhod Sharipov," even though I see Mr. Torterola and 21 

Mr. Smith.  I assume that's just a Zoom technical 22 
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issue, and I know who I'm addressing, but I just 1 

mention that.  Ah, there we go.  Now, we have 2 

Mr. Torterola.  Okay.  Excellent.  3 

RICHARD LAMBERT, STEPHAN THEBEN, GRAHAM CLOW, 4 

RESPONDENT'S WITNESSES, CALLED 5 

          PRESIDENT KALICKI:  Okay.  So, let us bring 6 

back the Experts. 7 

          ZOOM TECHNICIAN:  Okay.  Just a moment, 8 

please.   9 

          PRESIDENT KALICKI:  Thank you. 10 

          ZOOM TECHNICIAN:  I just need to disconnect 11 

on Mr. Lambert's.  I will be right with you. 12 

          PRESIDENT KALICKI:  That's fine, Steve.  13 

Thank you. 14 

          ZOOM TECHNICIAN:  Okay.  We are ready.   15 

          PRESIDENT KALICKI:  Thank you very much.   16 

          So, welcome back to each of you, Mr. Clow, 17 

Mr. Theben, Mr. Lambert.  Thank you for coming back 18 

again to continuing to assist the Tribunal.  We will 19 

begin in a moment with the resumed cross-examination.  20 

Just a reminder to each of that you remain under the 21 

force and effect of the various affirmations that you 22 
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provided. 1 

          (Comments off microphone.)  2 

          PRESIDENT KALICKI:  We are hearing an echo 3 

of someone speaking in Spanish on the English line.  4 

All right.  I think that has been resolved. 5 

          You remain under the force and effect of the 6 

various affirmations that you provided at the 7 

beginning of your testimony.   8 

          And also, I wish to remind you of the 9 

instruction that I provided yesterday.  If any of you 10 

feel that a particular question has been directed to 11 

you individually which more properly falls within the 12 

ambit of one of your colleague's area of primary 13 

responsibility, it is fine to say so and refer the 14 

question sideways to your colleague, so long as only 15 

one person provides an answer. 16 

          All right.  With that reminder, we resume. 17 

          Ms. Menaker. 18 

          MS. MENAKER:  Thank you. 19 

CROSS-EXAMINATION (Continuing) 20 

          BY MS. MENAKER:   21 

     Q.   And good morning, Mr. Lambert. 22 
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     A.   (Mr. Lambert) Good morning. 1 

     Q.   Thanks.  So, I'd like to ask a few questions 2 

regarding the recovery rate.  And you'll recall that 3 

SRK's Life-of-Mine Plan assumed a plant recovery rate 4 

of 79 percent for the remainder of the year 2016; that 5 

is, from June through December of 2016, and then 6 

82 percent for the remainder of the Life-of-Mine Plan. 7 

          Do you recall that? 8 

     A.   (Mr. Lambert) Yes. 9 

     Q.   And you disagreed and considered that the 10 

recovery rate should be lower; is that right?  11 

     A.   Based on historical data, yes. 12 

     Q.   Okay.  And in your First Report, you 13 

provided various recovery rates at 40.8 percent or 14 

60 percent for an average of 50 percent.  Is that 15 

accurate? 16 

     A.   (Mr. Lambert) Yes, we gave that range. 17 

     Q.   And in your Second Report--we can go to 18 

that, FTI, it's Paragraph 90 of RPA's Second Report.   19 

          And there, while they are pulling that up, 20 

I'll just note you provided a rate of 52.7 percent, 21 

based your recalculation of Traxys invoices. 22 
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          Do you see that? 1 

     A.   (Mr. Lambert) Correct. 2 

     Q.   Okay.  And just to clarify, you didn't 3 

change the assumption in your restated model with your 4 

Second Report; right?   5 

          You continue to use the same recovery rates 6 

as in your First Report; namely, the 40.8 percent and 7 

the 60 percent and the 50 percent.  Is that correct? 8 

     A.   (Mr. Lambert) I didn't catch the question. 9 

          Can you repeat, please?  10 

     Q.   Yes.  Yes.  You still continue to use 11 

50 percent in your restated model, so the same as from 12 

your First Report.  In other words, you did this 13 

calculation in your Second Report, but you did not 14 

change your restated model to incorporate a change 15 

from 50 to 52.7 percent--is that correct?--just so we 16 

are-- 17 

          (Overlapping speakers.)  18 

     A.   (Mr. Lambert) Yeah.  I believe the model was 19 

run at three recoveries: 40, 50, and 60. 20 

     Q.   Right.  Thank you. 21 

          So, if we can take a look at your First 22 
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Report, please.  Paragraphs 73--actually, if we go to 1 

PDF Page 27, it's Table 3.  This is a--if we go to 2 

Table 3.  Yes.  Thank you. 3 

          So, you prepared this table based on the 4 

daily plant summary data, which is Claimants' 5 

Exhibit 125; correct?  6 

     A.   (Mr. Lambert) Yes. 7 

     Q.   Okay.  And so, you can see here, if we look 8 

at 2016, the last six lines or so, you can see that 9 

for January 2016, the recovery rate was 53.5 percent; 10 

for February, it was 66.6 percent; for March, 11 

68.7 percent; April, 76.9 percent; and May, 12 

77.3 percent; is that correct?  13 

     A.   (Mr. Lambert) Yes. 14 

     Q.   So, you would agree with me, wouldn't you, 15 

that the recovery rate from January to May showed an 16 

upward trend? 17 

     A.   (Mr. Lambert) Yes. 18 

     Q.   Okay.  And that upward trend is consistent 19 

month on month.  There is an increase of several 20 

percentage points each month--right?--from 53, to 66, 21 

to 68, to 76, to 77? 22 
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     A.   (Mr. Lambert) Well, let me explain these 1 

recoveries a little bit for you.  Because this is 2 

looking at heads to tails, and the real recovery needs 3 

to come back to the metal produced. 4 

     Q.   Okay.  But can I-- 5 

          (Overlapping speakers.)  6 

     A.   (Mr. Lambert) So, you need a metallurgical 7 

balance each month to reconcile these numbers. 8 

     Q.   We'll get to that, Mr. Lambert, but for now 9 

I'm saying this is your chart here, and we are 10 

showing--and even though it says "estimated recovery," 11 

this is taken from the plant data, so this is actual 12 

historical numbers, and it shows the recovery at the 13 

plant.   14 

          And you would agree that it goes up by 15 

several percentage points each month; isn't that 16 

right? 17 

     A.   (Mr. Lambert) I wouldn't say that, no. 18 

     Q.   Okay.  Do you see that for April it's 19 

essentially 77 percent, it's 76.9 percent, and for 20 

May, 77.3 percent. 21 

          You do see that? 22 
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     A.   (Mr. Lambert) Yes. 1 

     Q.   Okay.  And just as a reminder, SRK used 2 

79 percent for the remainder of that year, and then 3 

after the end of the year used 82 percent; correct? 4 

     A.   (Mr. Lambert) Correct.  But, again, these 5 

are unreconciled numbers. 6 

     Q.   Okay.  And you used 50 percent; isn't that 7 

right? 8 

     A.   (Mr. Lambert) As I mentioned, we used 50, 9 

60--40, 50, and 60. 10 

     Q.   Okay.  Now, let's take just a quick look 11 

before we go to this reconciliation that you're 12 

talking about, if we can go to Claimants' 13 

Exhibit C-131. 14 

          And this is a Certificate of Analysis for 15 

Exmingua for results from a shift on May 6, 2016, so 16 

just a little before of the shutdown.  And if you see 17 

in the first four rows, you can see the ore feed; 18 

right?  And you can see that there's an average feed 19 

of 10.69 grams of gold per ton. 20 

          Do you see that? 21 

     A.   (Mr. Lambert) Yes. 22 
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     Q.   And then if we go further down, you can look 1 

at the tailings grade, which is also boxed in.  This 2 

was on the original, and you can see there that that 3 

is .828 grams/tonne? 4 

     A.   (Mr. Lambert) Correct. 5 

     Q.   And when you do the calculation, that gets 6 

us to a recovery of 92.25 percent; isn't that correct? 7 

     A.   (Mr. Lambert) That's for a single shift.  If 8 

you go back and look at the May data in Table 3, 9 

you'll see that the actual grade for May for those 10 

7.5 days was 5.9 grams, and the recovery was lower at 11 

77. 12 

     Q.   Right.  And we were just looking at that 13 

chart, that for the entire time it was 77, but on this 14 

shift, it did reach 92 percent.  That's correct; 15 

right? 16 

     A.   (Mr. Lambert) On one shift, correct. 17 

     Q.   That's correct. 18 

          So now, I'd like to take a look at--if we 19 

can go to Table 5-2 of RPA's Second Report.  It's 20 

around Paragraph 90 of that Report.  This is what we 21 

were looking at before, where you take the Traxys 22 
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invoices from January 2015-- 1 

          Oh, this is--I'm sorry, FTI, this is SRK's 2 

Report.  If you could go to RPA's Report.  That's it.  3 

SLR.  Thank you very much.  5-2. 4 

          So, what you're doing here is you are taking 5 

the Traxys invoices from January of 2015 through May 6 

of 2016, and you've calculated an average recovery 7 

rate of 52.7 percent, as we saw just a few minutes 8 

ago; correct? 9 

     A.   (Mr. Lambert) Yes.  This trying to get back 10 

to the metallurgical balance I was talking about that 11 

should be done every month. 12 

     Q.   Okay.  So now, to be clear, what you've done 13 

here, you took the amount of shipped gold for the 14 

Traxys invoices; right? 15 

     A.   (Mr. Lambert) Yes. 16 

     Q.   And then you took the daily plant data feed 17 

from the summary daily operating data that we looked 18 

at before; is that correct? 19 

     A.   (Mr. Lambert) I believe so, yes. 20 

     Q.   Okay.  And you agree--and if we go down to 21 

your Footnote 91--I believe it is just under this 22 
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table--that there were 67 shipments made by Exmingua 1 

through Traxys; correct? 2 

     A.   (Mr. Lambert) I believe that's correct, yes. 3 

     Q.   Okay.  So, could we please pull up 4 

Exhibit 937. 5 

          This is a contemporaneous spreadsheet 6 

created by Exmingua called the "Tambor Radius Royalty 7 

Spreadsheet" that Exmingua used to calculate what 8 

royalties were due to Radius. 9 

          And if we look at the bottom of this 10 

spreadsheet--this is, by the way, dated September 5, 11 

2016.  At the very bottom, you see it says:  "The 12 

above are the final shipments prior to shut down in 13 

early May 2016.  There are about three shipments 14 

(56 tonnes impounded on the property)." 15 

          Do you see that? 16 

     A.   (Mr. Lambert) Yes. 17 

     Q.   So, the amount of shipped gold that is 18 

reflected in the Traxys invoices does not reflect all 19 

the gold that was produced by the plant; isn't that 20 

right? 21 

     A.   (Mr. Lambert) Yes, it appears that way. 22 
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     Q.   Okay.  But the other input that you used for 1 

your calculation, the feed data, that includes the 2 

entirety of the gold that was fed through the plant 3 

through May 2016; isn't that right? 4 

     A.   (Mr. Lambert) Can you reference the document 5 

you're referring to? 6 

     Q.   Yeah, your own table, 5.2.  When you were 7 

doing your calculations, you were using the entirety 8 

of the gold that was fed through the plant, and then 9 

you were using-- 10 

     A.   (Mr. Lambert) Correct. 11 

     Q.   Okay.  Thank you. 12 

          Now--and we can take this document down.  13 

Thank you. 14 

          When looking at the recovery, the actual 15 

operating data that we have been talking about comes 16 

from the period from October 2014 through May 2016; 17 

right?  The time that the plant was operating. 18 

     A.   (Mr. Lambert) I don't know that we had any 19 

data for the October through December period other 20 

than one shipment. 21 

     Q.   Okay.  But you're aware that SRK notes that 22 
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the plant was still in a so-called "ramp-up period"; 1 

right? 2 

     A.   (Mr. Lambert) I believe that's correct, yes. 3 

     Q.   And if we go to your Second Report and 4 

the--this is your Second Report, Paragraph 85. 5 

          You are responding here to SRK's comments 6 

that the plant was in a ramp-up period and hadn't 7 

reached its ultimate capacity in terms of quantity and 8 

quality, and SRK referenced a visit that was made by a 9 

consultant hired in order to enhance the plant's 10 

processing, and you note here in the first sentence 11 

that the site visit was conducted in March 2016, 12 

approximately 18 months after the plant's start-up.   13 

          And you go on to say that it would have been 14 

expected that the ramp period--ramp-up period would 15 

have been completed and that the plant metallurgical 16 

balances would have been fully developed and 17 

understood by the date of the Argo site visit; is that 18 

right?  19 

     A.   (Mr. Lambert) Correct. 20 

     Q.   So, it's your opinion that the ramp-up 21 

should have been completed, but you don't provide any 22 
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support for that statement in your Report, do you? 1 

     A.   (Mr. Lambert) Well, typically what we refer 2 

to as the McNulty curve, which shows about 12 months 3 

for this type of plant. 4 

     Q.   But there's no reference in either of your 5 

Reports to this curve showing 12-month ramp-up period 6 

for this type of plant, is there? 7 

     A.   (Mr. Lambert) It wasn't actually a question 8 

for us.  I mean, that's--from my experience--I'll 9 

speak to that--we use the McNulty curve.  It takes 10 

about a year for this size plant. 11 

     Q.   And, again, Mr. Lambert, you said from your 12 

experience, you used this curve, and it takes about a 13 

12-month ramp-up period, but this is an issue that has 14 

been in dispute between the Parties and their Experts 15 

in both Reports, where SRK has repeatedly said that 16 

the plant was in a ramp-up period, and my question to 17 

you is just that:  You have not ever cited any source 18 

indicating that this type of plant should have a 19 

ramp-up period of 12 months, have you? 20 

     A.   (Mr. Lambert) No.  21 

     Q.   And when you proposed to use a 50 percent 22 
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recovery rate for the Tambor's Life-of-Mine Plan, you 1 

haven't included any examples of gold flotation plants 2 

that run at a 50 percent recovery rate for a 10-year 3 

period; isn't that right? 4 

     A.   (Mr. Lambert) Correct. 5 

     Q.   Okay.  So, I'd now like to turn to ask you 6 

some questions about the cutoff grade.   7 

          You recall--and I can take you to it, but 8 

let me just ask if you recall this--that when 9 

modifying SRK's Life-of-Mine Plan, you criticized the 10 

cutoff grade that SRK uses from the Gold Fields 11 

estimate, which is 2 grams of gold per tonne, and you 12 

say that is too low; is that right? 13 

     A.   (Mr. Lambert) Correct. 14 

     Q.   And in your presentation yesterday--if we 15 

could pull up the presentation on Slide 24.  Thank 16 

you. 17 

          So, you say here that the cutoff is 18 

unrealistic, and it would require the price of gold to 19 

be higher than $3,300 per ounce to be economic; is 20 

that right? 21 

     A.   (Mr. Lambert) Correct. 22 



Page | 2171 
 

B&B Reporters 
001 202-544-1903 

     Q.   And then I believe--it's not on the slide, 1 

but in the Transcript, you said:  "For a cutoff grade 2 

of .3 grams/tonne, Exmingua would need the price of 3 

gold to reach $20,000 per ounce." 4 

          Do you recall that? 5 

     A.   (Mr. Lambert) Yes. 6 

     Q.   Okay.  And neither of these figures or this 7 

analysis is contained in either of your Reports; isn't 8 

that right? 9 

     A.   (Mr. Lambert) No. 10 

     Q.   It's not correct, or it is correct? 11 

     A.   (Mr. Lambert) It is not correct. 12 

     Q.   Specifically, with respect to the price of 13 

gold that would need to be achieved, that is not 14 

contained in your analysis and your Reports? 15 

     A.   (Mr. Lambert) The 5.3-gram analysis is in 16 

our Report, as well as the 12.50 price to get 17 

to--yeah, to the 5.3-gram cutoff grade. 18 

     Q.   Right.  And the 5.3 cutoff grade that you 19 

propose is in your Reports, of course, but what I'm 20 

saying is that it is not in your Reports that, to make 21 

that economic, the price of gold would need to reach 22 
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$3,300 per ounce; is that correct? 1 

     A.   (Mr. Lambert) Correct.  It's just a 2 

calculation.  It's a mathematical calculation. 3 

     Q.   Okay.  Now, you would agree that there are 4 

mines that can operate at a cutoff grade around 5 

2 grams/tonne; right? 6 

     A.   (Mr. Lambert) There are mines that operate 7 

at that, but they have lower Operating Costs. 8 

     Q.   Okay.  So, let us just take a look at C-159, 9 

please.  And this, while FTI is pulling this up, this 10 

is information, a Resource Estimate for the San Albino 11 

Project in Nicaragua, which is one of the comparables 12 

that SRK is using for their Hard Rock Target.   13 

          And if we go to PDF Page 103, you'll see 14 

this was prepared, by the way, in 2015 by P&E Mining 15 

Consultants, and it indicates a cutoff grade of 16 

2 grams/tonne at the end of the page for underground 17 

mining, and, I think, a little further up, it has an 18 

open-pit cutoff rate of .75 grams/tonne. 19 

          Do you see that? 20 

     A.   (Mr. Lambert) Yes. 21 

     Q.   And if we could just pull up C-193--  22 
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     A.   (Mr. Lambert) Can we stop here for just a 1 

minute?  Because I think it's important to point out 2 

that the grade is different, the price is different, 3 

the recovery is different, and the Operating Costs are 4 

different.  So, the inputs into the calculation for 5 

cutoff grade are different, and it needs to be pointed 6 

out. 7 

     Q.   Thank you.  And I understand that.  I just 8 

want to look at some other mines that were used as 9 

comparables for a moment. 10 

          So, if we can go to C-193, and this is the 11 

Shahuindo Project in Perú, which is another comparable 12 

used by SRK, but this time for its Saprolite Target.  13 

And this is a Technical Report.  And if we go to PDF 14 

Page 21, the last paragraph, and you will see here 15 

that they operate with a cutoff grade--at the very 16 

last paragraph, first line--of .14 grams/tonne. 17 

          Do you see that? 18 

     A.   (Mr. Lambert) Correct.  But, again, it's 19 

based on higher throughput and lower Operating Costs.  20 

     Q.   And I understand that, Mr. Lambert, and I 21 

will ask you questions about that, but for right now, 22 
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I'm just looking at what cutoff grades these mines 1 

operate at. 2 

          So, if we just take one more example.  If we 3 

can look at C-164, which is a Technical Report which 4 

was produced by your firm, RPA, including Mr. Theben, 5 

and on the El Limón Mine in Nicaragua.  And if we go 6 

to Page 107 of the PDF, at Table 15-3, and we look at 7 

the bottom there, the cutoff here is 2.75 grams/tonne. 8 

          Do you see that? 9 

     A.   (Mr. Lambert) Correct.  And, again, lower 10 

Operating Costs, higher recoveries. 11 

     Q.   Mr. Lambert, thank you. 12 

          Now, your breakeven cutoff grade of 13 

5.3 grams/tonne, as you've just been saying, it's a 14 

function of a number of assumptions that you have 15 

changed in SRK's Life-of-Mine Plan; is that right? 16 

     A.   (Mr. Lambert) No. 17 

     Q.   So, you have just been saying that it is 18 

driven by a number of things, including Operating 19 

Cost, price of gold, metallurgical recovery, for 20 

instance; is that correct? 21 

     A.   (Mr. Lambert) Correct. 22 
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     Q.   Okay.  And so, what I'm just saying is that 1 

you and SRK used different assumptions for those 2 

factors in your respective Life-of-Mine Plans, or in 3 

your variations to SRK's Life-of-Mine Plan; isn't that 4 

correct? 5 

     A.   (Mr. Lambert) Yes.  The numbers are 6 

different. 7 

     Q.   Okay.  And, for instance, for the price of 8 

gold, you are using the price of gold at 2016 at 9 

$1,250; right? 10 

     A.   (Mr. Lambert) Correct. 11 

     Q.   Okay.  Whereas SRK is using a price of gold 12 

as of the Valuation Date, the current Valuation Date? 13 

          MR. SMITH:  Objection.  I'm sorry.  Madam 14 

President, the Valuation Date is in dispute, and I 15 

don't think it's fair to put it to him that that's 16 

what the Valuation Date is.  That is their Valuation 17 

Date, but not the Valuation Date. 18 

          MS. MENAKER:  That is-- 19 

          PRESIDENT KALICKI:  Ms. Menaker, finish your 20 

sentence. 21 

          MS. MENAKER:  That is what I'm saying, is 22 
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that SRK, by contrast, is using a current Valuation 1 

Date, so their price of gold is as of the current 2 

Valuation Date, whereas RPA's is as of 2016. 3 

          PRESIDENT KALICKI:  Yes.  Mr. Smith, I think 4 

the disagreement on Valuation Date was made clear 5 

already in the question, which said "you are using the 6 

price of gold at such, whereas SRK"--oh, I see.  All 7 

right. 8 

          In any event, I think the Expert probably 9 

understands where the differences are between him and 10 

his counterparts and can clarify. 11 

          Let's move on. 12 

          MS. MENAKER:  Okay. 13 

          BY MS. MENAKER:   14 

     Q.   So, now, the other big factor that is a 15 

difference is the metallurgical recovery rate that we 16 

were talking about.  And for your calculation, you're 17 

using a metallurgical recovery rate of 60 percent; 18 

correct? 19 

     A.   (Mr. Lambert) Correct. 20 

     Q.   Okay.  So, that 60 percent recovery 21 

rate--again, to be clear--is lower than that proposed 22 
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by SRK, which is 82 percent; correct? 1 

     A.   (Mr. Lambert) Yes. 2 

     Q.   And so, keeping everything else constant in 3 

the model, if you used SRK's 82 percent recovery rate 4 

instead of your 60 percent recovery rate, your cutoff 5 

grade calculation would be lower; is that correct? 6 

     A.   (Mr. Lambert) Yes. 7 

     Q.   Okay.  Now, I would like to look at C-39, 8 

please, which is the CAM Report.  And you might recall 9 

yesterday from Dr. Armitage's testimony that he was 10 

saying, in Gold Fields and the CAM Report, they use 11 

different cutoff rates.   12 

          If we could go to PDF Page 8, please.   13 

          You can see here they run their estimate 14 

using different cutoff rates, and--let me just see 15 

where--okay.   16 

          So, at the very top in the table, you can 17 

see that, the first one, they use a cutoff rate of 18 

.3 grams/tonne. 19 

          Do you see that? 20 

     A.   (Mr. Lambert) Yes. 21 

     Q.   And then--I'm sorry, FTI, it's not that 22 
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number.  It's right under where it says "Table 1.1."  1 

It's in parentheses above the right--right. 2 

          And then in the Table 1.2, you see again 3 

they are doing the calculation using a cutoff rate of 4 

.3 grams/tonne? 5 

     A.   (Mr. Lambert) Correct. 6 

     Q.   And then underneath, in Table 1.3, they are 7 

using 1.0 grams/tonne; correct? 8 

     A.   (Mr. Lambert) Correct. 9 

     Q.   So, SRK, they used the Gold Fields estimate 10 

of 2 grams/tonne, which is the highest cutoff grade of 11 

any of these estimates; isn't that right? 12 

     A.   (Mr. Lambert) Yes. 13 

     Q.   Okay.  So, I'd like to turn to the stripping 14 

ratio.  And you're aware that, as of the time of the 15 

shutdown of the Operating Mine, the mine had three 16 

open pits?  17 

     A.   (Mr. Lambert) I don't know that exactly, but 18 

do we have that somewhere in the record?  19 

     Q.   Yes, we do.  So, we could look, for 20 

instance, at Mr. Kappes' First Witness Statement, 21 

Paragraph 102.   22 
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          While that's coming up, there was an open 1 

pit in Guapinol South in the east, one in Guapinol 2 

South in the west, and one at Poza del Coyote. 3 

          Does that ring a bell? 4 

     A.   (Mr. Lambert) Okay.  I was thinking of the 5 

Guapinol pits as one pit, but, yes.  Okay. 6 

     Q.   So, were you not aware that there were two 7 

pits in Guapinol South, an east and a west pit? 8 

     A.   (Mr. Lambert) Well, I was aware that 9 

Guapinol had been mined and that they had moved the 10 

mining equipment to Poza del Coyote. 11 

     Q.   Okay.  But you weren't aware that there were 12 

two pits at Guapinol? 13 

     A.   (Mr. Lambert) I haven't seen it on a drawing 14 

anywhere, no. 15 

     Q.   You haven't.  Okay. 16 

          And you didn't see that in any of the data, 17 

the mining data? 18 

     A.   (Mr. Lambert) Not that I recall. 19 

     Q.   Okay.  So, if we keep on the Witness 20 

Statement for Mr. Kappes and go to Paragraph 116, 21 

please.  Here he says in the first sentence:  "The 22 
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mine's open-pit stripping waste-to-ore ratio was 1 

approximately 5.1." 2 

          Do you see that? 3 

     A.   (Mr. Lambert) Yes. 4 

     Q.   And in the following sentence he 5 

says:  "Based on these results, Claimants 6 

conservatively considered that this would be the 7 

average Stripping Ratio for the open-pit mining." 8 

          Now, SRK's Life-of-Mine Plan assumes a 9 

Stripping Ratio of 5.1, meaning one needs to mine 10 

five tonnes of waste to mine one tonne of ore; isn't 11 

that right? 12 

     A.   (Mr. Lambert) Yes. 13 

     Q.   And SRK explains that this ratio is based on 14 

the average Stripping Ratio as of May 2016 being 5.1, 15 

and they rely on the mining data sheets, which, for 16 

the record, are at C-123 and C-124; isn't that right? 17 

     A.   (Mr. Lambert) Are we referring to the 18 

historical? 19 

     Q.   Yes.  20 

     A.   (Mr. Lambert) Okay. 21 

     Q.   Okay.  So, let's take a look at your First 22 
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Report at Paragraph 60.   1 

          If we look at (i)--I'm sorry.  It is--maybe 2 

it's (l).  I'm sorry.  Where it says "Stripping 3 

Ratio," right there.  Yes.  That's it. 4 

          So, there, you agree that the Stripping 5 

Ratios for mining from November 2014 to April 2016 6 

show actuals that were 5:1; is that right? 7 

     A.   (Mr. Lambert) Yes.  We did see an exhibit 8 

yesterday that seemed to show 5.1, but, yes, somewhere 9 

in that range. 10 

     Q.   And you state that the ratio should be 11 

increased to 7.50:1; is that right? 12 

     A.   (Mr. Lambert) Based on Mr. Kappes' 13 

Statement, that--the ultimate goal was to get to 10:1. 14 

     Q.   Okay.  We'll go to that in just one moment.  15 

Let me just make sure that we all see your position, 16 

which is--in the mid-paragraph, you say you arrived at 17 

the 7.5:1 ratio as a midpoint between the average 18 

Stripping Ratio as of May 2016 being 5:1, and 19 

Mr. Kappes' statement in his First Witness Statement 20 

at Paragraph 115 that Exmingua envisaged a maximum 21 

Stripping Ratio of 10:1; right? 22 
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     A.   (Mr. Lambert) Correct. 1 

     Q.   Okay.  So, now, I'd like to go to 2 

Mr. Kappes' First Witness Statement, please, at 3 

Paragraph 115. 4 

          And there he reads--excuse me.  It says 5 

that:  "We were planning to stop mining in the open 6 

pits at a depth of about 50 meters when the Stripping 7 

Ratio, waste to ore, approached 10:1, but economically 8 

we could continue to mine in the pits until the 9 

Stripping Ratio reached almost 20:1."  10 

          Do you see that? 11 

     A.   (Mr. Lambert) Yes. 12 

     Q.   And it's correct, isn't it, that the 13 

Stripping Ratio changes over time within a single 14 

mining project, for example, with respect to open pits 15 

as one mines deeper into the pit; right? 16 

     A.   (Mr. Lambert) It changed over time, correct. 17 

     Q.   Right.  And especially as one mines deeper 18 

into the pit? 19 

     A.   (Mr. Lambert) Not necessarily, but--the 20 

Stripping Ratio is based on waste to ore, and 21 

depending on where the ore is in the pit, it can 22 
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actually--Stripping Ratio can decrease with depth. 1 

     Q.   Okay.  So--but this was not a case where we 2 

were dealing with one large open pit that was going 3 

considerably deeper and deeper as one mined; right?  4 

As we just discussed--  5 

     A.   (Mr. Lambert) It was going deeper as you 6 

mined.  Yes.  I don't understand the question. 7 

     Q.   That this operation was not a single, huge 8 

open-pit mine.  We just discussed, for instance, that, 9 

as of shutdown, they had three different open pits; 10 

correct? 11 

     A.   (Mr. Lambert) Yes. 12 

     Q.   So, if Mr. Kappes is saying here that he 13 

could--as they went deeper into a pit, they could 14 

economically afford to increase the Stripping Ratio, 15 

if you are starting a new pit, the Stripping Ratio 16 

would not be continuously increasing as you mined.  It 17 

would increase as you went deeper into the pit, but 18 

then you are starting over, and it would not 19 

necessarily be a continuum of an increasing Stripping 20 

Ratio as you continued to mine throughout the life of 21 

the Project; isn't that right? 22 
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     A.   (Mr. Lambert) No.  In this case, I believe 1 

it's more like a vein deposit, and with that, the 2 

Stripping Ratio basically increases with depth. 3 

     Q.   Well, it increases with depth, but these are 4 

very steep dipping deposits, and at some point you 5 

would go underground for those deposits; right? 6 

     A.   (Mr. Lambert) Correct.  But he states that 7 

they go up to 10:1. 8 

     Q.   Right.  And you don't have a Stripping Ratio 9 

with underground mining.  That's correct; right? 10 

     A.   (Mr. Lambert) Correct. 11 

     Q.   And the costs for open-pit mining are less 12 

than underground mining; correct? 13 

     A.   (Mr. Lambert) Typically, but where they 14 

break even, you change your mining method. 15 

     Q.   Okay.  16 

          MS. MENAKER:  Now, Madam President, did 17 

you--I wasn't sure if you had a question.  No?  Okay.  18 

          Okay.  So, can we turn to Guatemala's 19 

Opening Slides?  So, this is not the Direct 20 

Presentation from yesterday.  This is the Opening 21 

Slides from last Monday.  Slide 150, please. 22 
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          Slide 150.  And I'm sorry, FTI, this is 130.  1 

If we could go to 150.  There.  Thank you.  2 

          BY MS. MENAKER:   3 

     Q.   So, here it says that:  "Mr. Kappes stated 4 

that he even estimates that the strip ratio could go 5 

from 10:1 to 20:1, an increase of 91 percent, while 6 

remaining economic.  It is absurd to double production 7 

for a plant already at capacity and presume 8 

profitability." 9 

          Do you see that? 10 

     A.   (Mr. Lambert) Yes. 11 

     Q.   Now, increasing the Stripping Ratio from 12 

10:1 to 20:1 would not double the plant's throughput, 13 

would it? 14 

     A.   (Mr. Lambert) No. 15 

     Q.   Because Guatemala here is assuming that all 16 

of the waste is run through the processing plant, and 17 

that's clearly not how mines operate; right? 18 

     A.   (Mr. Lambert) I don't think anybody is 19 

assuming that waste goes through the operating plant.   20 

     Q.   Well, he's assuming that, if you double the 21 

Stripping Ratio, you are doubling the production for 22 
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the plant; right?  And you've confirmed that that's 1 

incorrect; is that right? 2 

     A.   (Mr. Lambert) Yeah, I can't tell you what 3 

they were thinking. 4 

     Q.   Okay.  So, now, if we just--regarding Laguna 5 

Norte, or Laguna North, that is located in the Santa 6 

Margarita Concession Area, in your First Report, you 7 

state that there's no guarantee that Santa Margarita 8 

would have been granted an Exploitation License, 9 

particularly given the ongoing social issues at 10 

Progreso VII. 11 

          Do you remember that? 12 

     A.   (Mr. Lambert) Yes. 13 

     Q.   So, were you instructed to exclude Laguna 14 

North from your estimate? 15 

     A.   (Mr. Lambert) No. 16 

     Q.   Okay.  Were you instructed that Claimants 17 

were unlikely to be granted an Exploitation License 18 

for Santa Margarita? 19 

     A.   (Mr. Lambert) Not specifically. 20 

     Q.   So, not specifically, but can you-- 21 

     A.   (Mr. Lambert) Well, when we looked at the 22 
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tonnage, we allowed for a lower tonnage, which 1 

basically ended up excluding some of the Laguna North, 2 

because we assumed the tonnage came out of Guapinol 3 

South and Poza del Coyote. 4 

     Q.   Okay. 5 

     A.   (Mr. Lambert) So, it's based on tonnage, not 6 

necessarily the mining area. 7 

     Q.   Okay.  All right.  Because you're aware, of 8 

course, that there are properties that have Resources, 9 

and even Reserves, that don't have Exploitation 10 

Licenses; right? 11 

     A.   (Mr. Lambert) No, I don't know of any 12 

property that has Reserves that does not have an 13 

Exploitation License. 14 

     Q.   Isn't it a fact that often, an Exploitation 15 

License is one of the very last things that a company 16 

obtains before beginning mining?  So, even for a 17 

company that produces, say, a Feasibility Study that 18 

would have a Resource and/or Reserve estimate, that's 19 

often completed before getting their Exploitation 20 

Permit? 21 

     A.   (Mr. Lambert) One of the requirements for 22 
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Mineral Reserves is you have to have the legal right 1 

to mine.  Now, some people go around that by stating 2 

that it's inevitable that they will get their permit. 3 

     Q.   Okay.  And you're aware that SRK's 4 

Life-of-Mine Plan anticipates mining at Laguna Norte 5 

only from the beginning of 2021; right?  6 

     A.   (Mr. Lambert) I believe that's correct. 7 

     Q.   Okay.  Well, sir, I thank you very much, 8 

Mr. Lambert, and I don't think at this point I have 9 

any further questions for you and would like, if it's 10 

okay, to then turn to Mr. Clow. 11 

          Okay.  So, good morning, Mr. Clow. 12 

     A.   (Mr. Clow) Good morning. 13 

     Q.   Mr. Clow, you, yesterday, introduced 14 

yourself and your credentials.  And just to confirm 15 

that, you stated you had a degree.  In addition to 16 

mining engineering, you had a degree in geological 17 

engineering; is that correct? 18 

     A.   (Mr. Clow) Yes. 19 

     Q.   But you don't have a degree in mining 20 

geology; right? 21 

     A.   (Mr. Clow) Yes.  Geological engineering is 22 
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slightly--is a variation of geology, more involved in 1 

geotechnical-type studies, but it involves a number 2 

of--it includes quite a bit of mining--as you referred 3 

to it, mining geology. 4 

     Q.   Okay.  But you're not a resource geologist, 5 

are you? 6 

     A.   (Mr. Clow) And how do you define "resource 7 

geologist"? 8 

     Q.   A geologist who creates Resource Estimates. 9 

     A.   (Mr. Clow) I have done Resource Estimates in 10 

the past, but it is not--it is not my primary skill. 11 

     Q.   Okay.  Are you a professional or a chartered 12 

geologist? 13 

     A.   (Mr. Clow) No.  I'm a professional engineer 14 

and a designated consulting engineer. 15 

     Q.   Okay.  So, thank you. 16 

          So, in SRK's First Report, which we can pull 17 

up if you'd like.  It's at Paragraph 76-77.  18 

          SRK stated that it's reasonable to expect 19 

that the reported Mineral Resource will increase 20 

significantly as mining proceeds and more exploration 21 

is undertaken, and that Mineral Resource increase is a 22 
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typical feature of mines, in particular, where the 1 

orebody being mined has a vertical or steep dipping 2 

orientation, as in the case of Tambor. 3 

          Do you recall that? 4 

     A.   (Mr. Clow) Yes. 5 

     Q.   Okay.  And in the same report at Figure 4.2, 6 

which is at PDF Page 27, SRK shows examples of mines 7 

where Mineral Resources have increased after 8 

production commenced. 9 

          Do you recall seeing that? 10 

     A.   (Mr. Clow) In the bar chart, yes. 11 

     Q.   Yes.  Okay.  And in the First Report, you 12 

criticize SRK by saying that there are--this is at 13 

Paragraph 234 of RPA's First Report.   14 

          You state that there are examples where 15 

Mineral Resources decreased after production 16 

commenced.   17 

          Do you recall that?  We can bring that up on 18 

the screen, too.  19 

     A.   (Mr. Clow) I recall it, yes. 20 

     Q.   Okay.  But you didn't provide any such 21 

examples in this Report; isn't that right? 22 
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     A.   (Mr. Clow) I don't believe so. 1 

     Q.   Okay.  And then in SRK's Second Report, they 2 

challenged you on this point, saying that you had not 3 

provided any examples.  But in your Second--  4 

     A.   (Mr. Clow) Sorry. Excuse me.  I am seeing 5 

the Spanish. 6 

     Q.   Apologies.  So, you state there in the last 7 

sentence:  "We note that there are also examples where 8 

Mineral Resources decreased after production 9 

commenced."   10 

          But there are no such examples cited; is 11 

that right? 12 

     A.   (Mr. Clow) Yes.  I mean, we would consider 13 

that a ludicrous comment because there are examples of 14 

it.  But no, we did not include any. 15 

     Q.   Okay.  If we look at SRK's Second Report in 16 

Paragraph 85.  Okay.   17 

          You say that--they say that:  "RPA comments 18 

that SRK has attempted to illustrate its estimate as 19 

conservative, while suggesting that there are many 20 

instances where Mineral Resources decrease after 21 

production commences, though RPA provides no such 22 
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examples." 1 

          Do you see that? 2 

     A.   (Mr. Clow) Yep. 3 

     Q.   And in your Second Report, you did not 4 

provide any such examples; isn't that correct? 5 

     A.   (Mr. Clow) Yes. 6 

     Q.   Okay.  Now, if we can go back to your First 7 

Report, and Paragraph 230.   8 

          You criticize the probabilities used by SRK 9 

in its Exploration Status Method as being too high.  10 

So I'll just--  11 

     A.   (Mr. Clow) Yep.  Sorry.  Yep. 12 

     Q.   Okay.  So, you criticize the probabilities 13 

used by SRK in its Exploration Status Method as being 14 

too high.  And then you say in the second sentence 15 

that: "According to SRK, it is 12 percent for the Hard 16 

Rock Targets and 5 percent for the Saprolite Target as 17 

of 2016."  18 

          Do you recall that? 19 

     A.   (Mr. Clow) Well, yes.  There, yes. 20 

     Q.   And SRK, if we look at their Second Report, 21 

Paragraph 98, they explain that--well, they explain in 22 
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their First Report that the chances of the potential 1 

value being realized increases as the property 2 

progresses.  And in their Second Report they say that 3 

their scale, the probability scale that I was just 4 

discussing, is reasonable by reference to the classic 5 

Lassonde curve commonly used to illustrate exploration 6 

and development progression.  7 

          And that's in the middle of the paragraph 8 

after Footnote 172.  9 

     A.   (Mr. Clow) Right. 10 

     Q.   Right.  And then it explains in the footnote 11 

that it used the version of this curve that was 12 

presented in a 2016 World Bank policy research working 13 

paper titled "From Commodity Discussion"--excuse 14 

me--"Discovery to Production."  15 

     A.   (Mr. Clow) Okay. 16 

     Q.   Okay.  So, if we can go back to your First 17 

Report, please, Paragraph 230.  In the fourth 18 

sentence, which is italicized, you state that:  "The 19 

rate of successfully developing a new discovery into 20 

an Operating Mine is roughly 1 in 3,000."  And that 21 

"this equates to a probability of .0003 or .03 percent 22 
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which casts serious doubt on the probabilities used by 1 

the SRK-Versant valuation." 2 

          For support for that statement, it is at 3 

194, Footnote 194, if we could just look at that.   4 

          You cite to this abstract, which you also 5 

discussed in your Direct Presentation yesterday, if 6 

you recall.  I can bring it up on the slide-- 7 

     A.   (Mr. Clow) No.  No.  It was in there, yes. 8 

     Q.   Okay.  So, let's go to that Exhibit, if we 9 

could.  That's RPA-26.   10 

          This is a one-page save-the-date for a 11 

one-hour lunchtime talk that's titled "Talks on Rocks 12 

Webinar, Exploration to Mining:  Now that you found 13 

it, can you mine it?"  Right? 14 

     A.   (Mr. Clow) Right. 15 

     Q.   And the webinar says that it is going to 16 

cover an overview, "An overview of the project 17 

development stages of discovery through to 18 

development, construction, operation, and closure." 19 

          Do you see that? 20 

     A.   (Mr. Clow) Yep.  Yes. 21 

     Q.   And this save-the-date announcement doesn't 22 
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contain a presentation of any study on probabilities 1 

used in mining valuations, does it? 2 

     A.   (Mr. Clow) No.  We couldn't find it.  We 3 

talked to the person and we couldn't get a copy of the 4 

webinar itself.  5 

     Q.   Okay.  And this advertisement doesn't 6 

provide any source for the statement on the rate of 7 

success for mining projects; right? 8 

     A.   (Mr. Clow) Well, the source is the PDAC. 9 

     Q.   No.  This is just a save-the-date for a 10 

webinar?  11 

     A.   (Mr. Clow) It's a PDAC-sponsored webinar, so 12 

that's the source. 13 

     Q.   So, yes, but if one speaks at a conference, 14 

does the organizers of that conference endorse 15 

everything that is said by a speaker? 16 

     A.   (Mr. Clow) Okay.  I mean, if you want to 17 

split hairs on that, I mean, this is a 18 

well-known--this PDAC presentation is well-known and 19 

used, referred to a lot, but I could not--we could 20 

not--I say again, we couldn't find the webinar. 21 

     Q.   Okay.  And this announcement doesn't say 22 
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what types of mining projects it's referring 1 

to--right?--whether it's a greenfield project, a 2 

brownfield project, or anything like that. 3 

     A.   (Mr. Clow) It's new discoveries, yep. 4 

     Q.   Okay.  All right.  So, if we can go back to 5 

your Report, Page 230, please. 6 

          You also say here, in criticizing SRK's 7 

probabilities, you rely on a statement that "fewer 8 

than 1 in 1,000 mineral showings discovered actually 9 

become a mine."  10 

          That's right at the bottom of that 11 

paragraph. 12 

          Do you see that? 13 

     A.   (Mr. Clow) Right. 14 

     Q.   And in that Footnote 196, you cite to an 15 

exhibit.  If we can go to that exhibit, please, it is 16 

RPA 27.  And if we go to Page 5 of this exhibit, we 17 

can see--if we can go to Page 5, please. 18 

          And we can see in the yellow box that says 19 

"facts and figures"? 20 

     A.   (Mr. Clow) Yep. 21 

     Q.   All right.  There it says that the success 22 
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rate--what you said there, "fewer than 1 in 10,000 1 

mineral showings discovered actually become a mine." 2 

     A.   (Mr. Clow) Right. 3 

     Q.   And it's referring to "grassroots 4 

exploration." 5 

          Do you see that? 6 

     A.   (Mr. Clow) And mineral showings, yes. 7 

     Q.   Yes.  And if we look in the-- 8 

     A.   (Mr. Clow) It's calling them "mineral 9 

showings." 10 

     Q.   Yes.  And if we look on the right-hand 11 

column, you can see the definitions that it is using, 12 

and it defines "preliminary or grassroots exploration" 13 

as "involving looking for a deposit in an area where 14 

the mineral or metal has not been found before." 15 

          Do you see that? 16 

     A.   (Mr. Clow) It also refers to mineral 17 

showings.  That means that there is something there. 18 

     Q.   Okay.  Well, right here, I'm just saying 19 

that this is the definition that's used.  20 

     A.   (Mr. Clow) It's a 1 in 10,000 mineral 21 

showings. 22 
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     Q.   Yes, sir. 1 

     A.   (Mr. Clow) That means that there is 2 

something there. 3 

     Q.   And, Mr. Clow, I'm noting that if you look 4 

at this yellow box-- 5 

          If we can zoom back out.   6 

          --that it is saying the success rate for 7 

exploration is extremely low for grassroots 8 

exploration, and all I'm doing is pointing you to the 9 

box here that says that they are defining "grassroots 10 

exploration" as "looking for a deposit in an area 11 

where the mineral or metal has not been found before." 12 

          So, isn't that right? 13 

     A.   (Mr. Clow) What we're pointing to is the 14 

next sentence, that 1 in 10,000 mineral showings.  And 15 

a mineral showing means that there has been something 16 

discovered. 17 

     Q.   I know.   18 

          You can see underneath, on the right-hand 19 

side, where it says "brownfields exploration," that is 20 

defined here as "a search for additional deposits near 21 

a known mine"; is it not? 22 
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     A.   (Mr. Clow) Yes. 1 

     Q.   Okay.  Now, if we go back to Paragraph 230 2 

in your Report, and this is the penultimate sentence 3 

from the bottom, also in italics.  You state 4 

that:  "Eggert notes that it sometimes is said that it 5 

takes 500-1,000 grassroots exploration projects to 6 

identify 100 targets for advanced exploration, which, 7 

in turn, leads to 10 development projects, one of 8 

which becomes a profitable mine." 9 

          And you are citing to an exhibit, C-198.   10 

          So, if we could please go to that exhibit.   11 

          And if we go to the PDF Page 5, the second 12 

paragraph, beginning about seven lines down there, 13 

you'll see when it states that "Only one in 500 or 14 

1,000 exploration projects becomes a profitable mine," 15 

it is also referring to grassroots exploration 16 

projects; right? 17 

     A.   (Mr. Clow) Yeah, just give me--  18 

     Q.   There we go.  But it takes 500 to 1,000 19 

grassroots exploration projects. 20 

          Do you see that?  It is highlighted on the 21 

screen.  22 
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     A.   (Mr. Clow) Right. 1 

     Q.   So, yesterday you testified in your Direct 2 

Presentation that the Tambor mine was not a 3 

brownfields project because it did not have a 4 

well-established track record of production.   5 

          Do you recall that? 6 

     A.   (Mr. Clow) Yes. 7 

     Q.   Okay.  And you didn't refer to any support 8 

for your definition of what a brownfields project is; 9 

right? 10 

     A.   (Mr. Clow) In the presentation, no. 11 

     Q.   Okay. 12 

     A.   (Mr. Clow) But that's a 13 

well-understood--well understood in the mining 14 

industry, in our experience, that a 15 

brownfield--brownfields is a major mining camp. 16 

     Q.   Well, let's turn to--let's turn to 17 

Exhibit C-759, please.   18 

          Okay.  So if we go look here at the top of 19 

Page 2, this defines brownfields exploration, for 20 

example, saying "Geologists look for deposits near or 21 

adjacent to an already operating mine." 22 
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          Do you see that?  1 

     A.   (Mr. Clow) Yeah.  We don't believe that this 2 

was a successfully operating mine and established a 3 

brownfields. 4 

     Q.   Okay.   5 

          So, let us just take one more look at C-592, 6 

which is a Geoscience Frontiers article.  And if we go 7 

to the first page, under the introduction, you see it 8 

says:  "There are broadly two types of mineral 9 

exploration, commonly termed brownfield and greenfield 10 

exploration.  Brownfield exploration involves 11 

exploration within, or in close proximity to, existing 12 

mineral deposits.  Such exploration has the potential 13 

to provide continued production into the immediate and 14 

foreseeable future." 15 

          Do you see that? 16 

     A.   (Mr. Clow) Yes. 17 

     Q.   So, this has no reference to any kind of 18 

well-established track record of production; wouldn't 19 

you agree? 20 

     A.   (Mr. Clow) I think it is well--it is 21 

implied, certainly, in there by anybody who reads it 22 



Page | 2202 
 

B&B Reporters 
001 202-544-1903 

and understands the mining business that brownfields 1 

means "production."  And we don't--  2 

     Q.   It says-- 3 

     A.   (Mr. Clow) And we do not believe that this 4 

mine, which was two years into trying to start up, 5 

represents a successful operation that would establish 6 

a mining district.  And that's the fundamental basis 7 

of our assumption here. 8 

     Q.   So, you do not believe that it is a 9 

successful operation.  But do you dispute that it is 10 

an operating mine and that, certainly, it is in--that 11 

any exploration around it would be in close proximity 12 

to existing mineral deposits, considering that they 13 

were actually mining and shipping gold?  14 

     A.   (Mr. Clow) Well, I agree that they are 15 

producing gold.  I do not agree that there is an 16 

operating mine there.  I mean, there is an operating 17 

mine.  There's an operating mine that is physically 18 

producing gold. 19 

     Q.   Okay.  20 

     A.   (Mr. Clow) But that's a long way from being 21 

a brownfields, well-established mining district, which 22 



Page | 2203 
 

B&B Reporters 
001 202-544-1903 

is what anybody in the mining industry will say. 1 

     Q.   And you have never in your Reports defined a 2 

brownfield as "a well-defined producing mine or a 3 

mining district," have you? 4 

     A.   (Mr. Clow) No.  As you can see, there's a 5 

variation in what's out there in the literature.  But 6 

no, we did not. 7 

     Q.   And although maybe there's a variation, they 8 

all suggest that it is in close proximity to an 9 

operating mine makes it brownfield or a known deposit.  10 

I haven't seen any reference to the success of a 11 

particular mine or anything like that.  12 

     A.   (Mr. Clow) Well, it's implied.  I mean, if 13 

you're saying it's an operating mine, it means that 14 

there is a successful operation there.  There is an 15 

established operation that is producing and has 16 

produced consistently and, you know, demonstrated that 17 

it's an economic mining district.  We don't believe 18 

that is being done here. 19 

     Q.   So, I would like to go to C-620, please.  20 

This is a 2010 study by Kreuzer and Etheridge, and it 21 

estimates the success rate in brownfield exploration, 22 
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and this is at Figure 1, which is PDF, I think, 21.  1 

And it estimates the success rate in brownfield 2 

exploration to be 1 in 20.  Right? 3 

          Do you see that? 4 

     A.   (Mr. Clow) I see it there, yep.  Yes. 5 

     Q.   Okay.  And if we can go to C-760, please.  6 

This is another 2009 study by Bartrop and Guj at 7 

Page 170.  If we look at the penultimate paragraph, 8 

and it states that:  "In a greenfield-type scenario, 9 

the probability of a discovery of a major deposit is 10 

.3 percent, in a brownfield 5 percent, and at a mine 11 

site 20 percent."  12 

     A.   Right. 13 

     Q.   Do you see that?  14 

     A.   (Mr. Clow) Right.  It's a difference 15 

between--we do not think it's a brownfield. 16 

     Q.   Okay.  All right.  So, now, I'd like to talk 17 

a bit about the Lost Exploration Opportunity.  And 18 

SRK, in its First Report it discusses at length 19 

Tambor's geology.  This is Paragraph 112-207.   20 

          And in your First Report, you comment on the 21 

geology of Tambor at Paragraphs 39-42 and also in 22 
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Annex 5. 1 

          So, I'd like to just take a look at those.  2 

And, first, if we turn to your First Report at 3 

Paragraph 309.  Thank you. 4 

          So, at Paragraph 309, you recognize that the 5 

Tambor lies within the Motagua-Polochic fault system; 6 

is that right? 7 

     A.   (Mr. Clow) Yeah.  Okay.  Sorry.  I don't 8 

mean to be flippant.  Yes, it's there. 9 

     Q.   And if you go down to Paragraph 315, you 10 

recognize that Tambor has the potential for a 11 

structurally controlled vein mineralization and 12 

disseminated/replacement style gold mineralization; 13 

correct? 14 

     A.   (Mr. Clow) Yes.  That's the opinion 15 

of--maybe I can just explain how we work here.  I'm 16 

the leader of a group of Technical Experts of which we 17 

have four geologists, experienced geologists, senior 18 

people working on the geology here and interpreting 19 

what's in here.  So, that was the opinion, yes.  20 

That's the opinion of one of the geologists who wrote 21 

that. 22 
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          PRESIDENT KALICKI:  Mr. Clow, amongst the 1 

three of you who are now testifying, because those are 2 

the only people we currently have, do you suggest one 3 

of your colleagues would be better suited to answer 4 

questions or--  5 

          THE WITNESS:  (Mr. Clow) No.  No, we do not 6 

have a geologist testifying here.  I'm the leader of 7 

the team, of the group that did this, and, as I said, 8 

we had four senior geologists looking at it, so we did 9 

not bring--  10 

          PRESIDENT KALICKI:  Okay. 11 

          THE WITNESS:  (Mr. Clow) We didn't bring a 12 

metallurgist.  We didn't bring a number of different 13 

people. 14 

          PRESIDENT KALICKI:  All right.  Understood.  15 

So, Ms. Menaker will continue to put questions to you 16 

about this.  If you're not able to answer them, just 17 

say so.  If you are-- 18 

          THE WITNESS:  (Mr. Clow) I'll answer to the 19 

best of my ability.  But, you know, again, this was a 20 

team effort of a group of people culminating in the 21 

three of us here. 22 
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          BY MS. MENAKER:   1 

     Q.   Mr. Clow, I'll just note that SRK in its 2 

reports had criticized your First Report because there 3 

was no geologist that had authored the Report, and 4 

they criticized you for not engaging with the geology. 5 

And in the Second Report you added a third co-author, 6 

but you did not add any geologists to testify to these 7 

issues; is that right? 8 

     A.   (Mr. Clow) We reviewed the geology.  As I 9 

said, we had four senior people in our group look at 10 

it.  And we said in our Second Report, somewhere along 11 

the way, we do not dispute the geology here at all.  I 12 

mean, that's very clearly said in there.  But we--and 13 

the reason we have, you know, we have people like 14 

myself here is that it's the methodology and the 15 

conclusions that SRK draws from it, and applies.  16 

That's where we have the--as we said in our Report, 17 

where we differ.  So... 18 

     Q.   Okay.  So, let me go through and--or let me 19 

just ask you because we were looking at this.  But are 20 

you aware that within this same Motagua fault system, 21 

there are several operating gold mines and other 22 
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significant gold prospects? 1 

     A.   (Mr. Clow) Yes. 2 

     Q.   So, I'd like to turn to Annex 5, please.  3 

So, this is Annex 5, and if we could just also look 4 

through the end of it, please, FTI.  If we could just 5 

scroll. 6 

          All right.  So, this is the extent of the 7 

annex on geologies, just over a page; correct? 8 

     A.   (Mr. Clow) Yes. 9 

     Q.   And there are no sources cited here to 10 

support these statements on geologies; isn't that 11 

right? 12 

     A.   (Mr. Clow) well, We didn't invent it.  It 13 

was in our Report, and we thought it was far too much 14 

technical detail for the Tribunal, so we put it in the 15 

back here, but we didn't just make it up.  16 

     Q.   So, you put it in the back with no 17 

citations, so Claimants and our Experts are unable to 18 

check any of this information or challenge it, in 19 

essence.  20 

     A.   (Mr. Clow) Well, they can read it and 21 

challenge it, so... 22 
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     Q.   Okay.  I'd like to turn to Paragraph 315 of 1 

this Report.  And you state here that with respect to 2 

Tambor's mineralization--  3 

     A.   (Mr. Clow) Pardon me.  I interrupted.  4 

Sorry. 5 

     Q.   That's okay.  So, with respect to--let me 6 

just see.  No, 315, not of the Annex, but of the 7 

Report, please--oh, I'm sorry.  It's up here. 8 

          Okay.  So, you state that:  "Potential 9 

gold-bearing mineralized systems include low 10 

sulphidation, epithermal style gold-bearing systems." 11 

          Do you see that? 12 

     A.   (Mr. Clow) Yup. 13 

     Q.   Okay.  And, again, there's no citation for 14 

that; right? 15 

     A.   (Mr. Clow) Right.  That's based on the 16 

Opinion of the geologist who wrote this and his 17 

experience.  That's all it is. 18 

     Q.   But isn't it correct that Tambor has been 19 

recognized as a classic example of orogenic lode-gold 20 

mineralization? 21 

     A.   (Mr. Clow) Yes.  We don't disagree with 22 
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that. 1 

     Q.   Okay.  So, can we go to C-630, please.  And 2 

this is an article in Ore Geology Reviews by Groves 3 

and others.  And if we go to PDF Page 13, Table 2.  4 

Here, they are contrasting or comparing orogenic and 5 

epithermal deposits.  And in column, you know, the 6 

first column, you can see "orogenic" at the top and 7 

then "epithermal" underneath.  And if we look at 8 

Column 5, we can see that orogenic mineralizations 9 

typically form between 2 kilometers and 20 kilometers 10 

below the earth's surface." 11 

          Do you see that? 12 

     A.   (Mr. Clow) Yep.  13 

     Q.   Whereas, low sulphidation epithermal 14 

deposits, typically form near surface.   15 

     A.   (Mr. Clow) Right. 16 

     Q.   Say, up to 2 kilometers below the earth 17 

surface; right?  18 

     A.   (Mr. Clow) Right. 19 

     Q.   And in Column 7, we can see that orogenic 20 

mineralizations typically have a ratio of gold to 21 

silver of 1:10. 22 
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          Do you see that? 1 

     A.   (Mr. Clow) Yep. 2 

     Q.   While for low sulphidation epithermal 3 

deposits, it's much lower, it is .02:1.  4 

          Do you see that? 5 

     A.   (Mr. Clow) Yes. 6 

     Q.   And if we could please go to SRK's Second 7 

Report at Paragraph 143.  And if we look at 8 

Paragraphs 143 to 145, SRK here is explaining that, if 9 

you assess Tambor's Exploration Potential as a low 10 

sulphidation epithermal deposit as RPA suggests, that 11 

in fact limits the depth, the concentration and the 12 

gold-silver ratio, and you don't offer any response to 13 

this. 14 

     A.   (Mr. Clow) We did not dispute that this is 15 

an orogenic deposit--  16 

          (Interruption.) 17 

     Q.   So, you don't offer any response to this in 18 

your Second Report; isn't that right? 19 

     A.   (Mr. Clow) We did not dispute that this is 20 

an orogenic deposit.  We've said that in our--in 21 

our--one of our geologists had the Opinion that there 22 
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may be potential for epithermal.  We did not say that 1 

we think this is an epithermal deposit by any stretch 2 

of the imagination. 3 

     Q.   So, you would agree that assessing it as an 4 

epithermal deposit would lower the potential here-- 5 

          (Overlapping speakers.)  6 

          (Interruption.)  7 

          PRESIDENT KALICKI:  Mr. Clow, in general, 8 

you are jumping in before Ms. Menaker completes her 9 

question. 10 

          THE WITNESS:  (Mr. Clow) Pardon me.  Yeah, I 11 

know.  Sorry.  Apologies. 12 

          PRESIDENT KALICKI:  Try to have some 13 

patience.  Thank you. 14 

          BY MS. MENAKER:   15 

     Q.   So, yesterday in your direct presentation, 16 

you stated that--and this is at Slide 46.  You stated 17 

that "SRK's estimate of Lost Exploration Opportunity 18 

ounces assumes mining to a depth of 1,000 meters." 19 

     A.   (Mr. Clow) Right. 20 

     Q.   Right?  And so, if we can look at SRK's 21 

First Report, Paragraph 184.  It's Table 5-7.  And 22 
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here, you can see that what they are doing for the 1 

Lost Exploration Potential, they are showing a strike 2 

length of 150 meters to 1,000 meters for different 3 

targets, and a depth that ranges from 600 meters for 4 

Laguna Norte to 900 meters for Poza del Coyote East. 5 

          Do you see that? 6 

     A.   (Mr. Clow) Yes.  Because they have included 7 

the--above that, like, for example, the 900 meters 8 

has--sorry.  This is for the Central American 9 

benchmark, so they've assumed that the whole thing is 10 

mined down to 900 meters.  They assumed 1,000 for the 11 

global one, and Achiotes South 880, the top 20 meters 12 

is included in the known potential.  So, you're going, 13 

all of them go down to 1,000 meters, or, sorry, in the 14 

global analogy, it is down to 1,000.  In the Central 15 

America, it is down to 900. 16 

     Q.   But, of course, we are all talking about 17 

things that have not yet been drilled.  That we can 18 

agree on; right? 19 

     A.   (Mr. Clow) That they don't exist.  Yep. 20 

     Q.   But they-- 21 

          (Overlapping speakers.)  22 
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     A.   (Mr. Clow) There is no evidence that exists. 1 

          PRESIDENT KALICKI:  Mr. Clow.  You must let 2 

Ms. Menaker finish her questions, you are jumping all 3 

over her questions, and that doesn't make for a useful 4 

Transcript.  So, just please try to slow down and let 5 

her ask her question first.  Thank you. 6 

          MS. MENAKER:  Okay. 7 

          BY MS. MENAKER:   8 

     Q.   So, here we are assuming in some cases, to 9 

establish the Lost Exploration Potential, that there 10 

would be drilling from 600 meters to 900 meters here, 11 

and that, of course, has not yet occurred; correct? 12 

     A.   (Mr. Clow) Sorry.  Drilling to 600 meters to 13 

900 meters, no.  The bottom depth of all these 14 

deposits is 1,000 meters. 15 

     Q.   Okay. 16 

     A.   (Mr. Clow) If you go to the next table, in 17 

this table it is 900. 18 

     Q.   Okay.  So, let us just take-- 19 

          (Overlapping speakers.) 20 

     A.   (Mr. Clow) Sorry.  Pardon me. 21 

     Q.   Okay.  Let us take a look at C-159 for a 22 
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moment.  This is a Resource Estimate, a preliminary 1 

one, for the San Albino mine, which has been used as a 2 

comparable.  And if we go to Page 130, it says here 3 

that "the underground mine is approximately 900 meters 4 

long on strike, approximately 800 meters along the dip 5 

direction, and is about 350--315 meters deep 6 

vertically." 7 

          Do you see that? 8 

     A.   (Mr. Clow) Yes. 9 

     Q.   And there are certainly--I mean, you're 10 

certainly aware of mines that have a much, much 11 

greater depth too, for instance, over three kilometers 12 

someplace? 13 

     A.   (Mr. Clow) Well.  Sure.  There's mines that 14 

go down to 12,000--well, yeah, 3,000 meters, sure. 15 

     Q.   Okay.  If we can go back to your First 16 

Report in Paragraph 314, please.  You state here 17 

that:  "Due to the structural complexity of the 18 

mineralization, the continuity of the mineralization, 19 

especially in the Laguna North zone is not clear."  20 

And we can bring that up for you, if you don't-- 21 

     A.   (Mr. Clow) No.  That's fine.  That's fine. 22 
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     Q.   Okay.  Okay.  So, I'd like to go to C-46, 1 

which is the Maynard Report, please.  And if we go to 2 

PDF Page 2.   3 

          The bottom paragraph, the first sentence, it 4 

says:  "Laguna North has received considerable 5 

attention, extensive surface trenching/sampling and 6 

2,483.5 meters of reverse-circulation drilling in 16 7 

holes in three separate campaigns in 2002 and 8 

2013--excuse me, and 2003."   9 

          And then the text continues on PDF Page 7.  10 

Where it says in the first paragraph, if you go to the 11 

PDF Page 7, first paragraph, where it says:  "Laguna 12 

North represents one of the prospects of greatest 13 

potential on the Tambor joint venture property." 14 

          So, were you--you've seen this before? 15 

     A.   (Mr. Clow) Yes. 16 

     Q.   Okay.  If we can go to Exhibit C-48, please.  17 

This is the Report of George M. Smith.  If we go to 18 

PDF Page 5.  He states that:  "Laguna North is"--it's 19 

basically in the middle of Page on Type II.  Yeah.  20 

Where he states that:  "Laguna North is one of the 21 

most--more important gold mineralization occurrences 22 
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in Tambor." 1 

          Do you see that? 2 

     A.   (Mr. Clow) Yes. 3 

     Q.   Okay.  And if we just take a look at one 4 

more, which is C-40.  And this is the Gregory Smith 5 

Report on PDF Page 20.  And he states here that:  6 

"La Laguna is the largest of the western anomalies." 7 

          So, my question here is that, did you 8 

consider these sources when concluding that the 9 

continuity of the mineralization, especially in the 10 

Laguna Norte zone, was not clear? 11 

     A.   (Mr. Clow) Yes, we did.   12 

     Q.   Okay. 13 

     A.   (Mr. Clow) But what they are doing here, is 14 

if you go up--well, maybe, anyway, you know, they are 15 

taking in other deposits, in the other six or seven 16 

deposits, in their showings where there is no 17 

drilling, they are taking soil samples and trench 18 

samples and extending it to a mineable depth of 19 

1,000 meters from surface with no support whatsoever 20 

that anything is there beyond that. 21 

          So, you know, I mean, it's-- 22 
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     Q.   Okay.  And--  1 

     A.   (Mr. Clow) That's not done.  It doesn't 2 

stand up to any kind of scrutiny, in our experience. 3 

     Q.   Now, you did just--you do just recall, 4 

though, in the Maynard, and I won't bring it back 5 

up--but he was talking about the considerable 6 

attention to the Laguna Norte prospect, in particular, 7 

which included extensive surface and trenching, 8 

sampling, and reverse circulation drilling in 16 holes 9 

in three separate campaigns; right? 10 

     A.   (Mr. Clow) Yes.  And there's a Resource on 11 

it. 12 

     Q.   Okay. 13 

     A.   (Mr. Clow) Yep.  14 

     Q.   Okay.  So, if we can turn to your First 15 

Report in Annex 5.  Is that--I'm sorry.  Okay.  Here 16 

it is. 17 

          And in Paragraph 312, you describe the 18 

"Sastre, TBS, Escondida, and LTR zones." 19 

          Do you see that? 20 

     A.   Yes. 21 

     Q.   Okay.  And you also describe these in 22 
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Paragraph 314, in addition to the Lupita West zone. 1 

          Do you see that? 2 

     A.   (Mr. Clow) Right. 3 

     Q.   And are you aware that these zones don't 4 

fall within the Progreso VII or the Santa Margarita 5 

license areas? 6 

     A.   (Mr. Clow) Yes. 7 

     Q.   Okay.  And at the same time, though, you 8 

don't engage in either of your Reports with a detailed 9 

description of the 14 zones that do fall within 10 

Claimants' license areas; isn't that right? 11 

     A.   (Mr. Clow) I believe we summarized over.  12 

I'm sorry.  I can't recall, to be honest with you. 13 

     Q.   Okay.  So--all right.  So, let me go to your 14 

Second Report, please.  In Paragraph 120. 15 

          And you state there that:  "SRK has 16 

estimated that the Tambor Project has a potential Gold 17 

Endowment of between 4.8 million and 18 

8.3 million ounces"; right? 19 

     A.   (Mr. Clow) Correct. 20 

     Q.   And in the next paragraph you make a point 21 

that if this is put into perspective, that would place 22 
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Tambor in the 96thpercentile of all gold properties in 1 

the world, with reported Mineral Resources and Mineral 2 

Reserves; right? 3 

     A.   (Mr. Clow) Yes. 4 

     Q.   And you made that point in your Direct 5 

Presentation yesterday? 6 

     A.   (Mr. Clow) Yes. 7 

     Q.   And so, to get to that 96th percentile 8 

Number, you looked at the S&P database and then SRK's 9 

potential Gold Endowment and placed Tambor; is that 10 

right? 11 

     A.   (Mr. Clow) Yes. 12 

     Q.   Okay.  Now, the Gold Endowment in SRK's 13 

Report is--let me see if I can find this.  You say 14 

it's between 4.8 million and 8.3 million ounces; 15 

right? 16 

     A.   (Mr. Clow) Well, we are repeating what 17 

they're saying, yes. 18 

     Q.   So, if we can take a look at SRK One, the 19 

First Report, in Paragraph 207, please.  And here, SRK 20 

explains that what they've done is, when they 21 

calculate this Gold Endowment, then they apply 22 
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probabilities to that Gold Endowment, and conclude 1 

that it's reasonable to expect that between 2.7 and 2 

4.7 million ounces of this gold could have been 3 

discovered between 2016 and 2020. 4 

          Do you see that? 5 

     A.   (Mr. Clow) Yes. 6 

     Q.   So, when you're doing your calculation, 7 

you're using 8.3 million.  You're not using either 8 

2.7 million or 4.7 million; is that right? 9 

     A.   (Mr. Clow) Well, they're starting.  Sorry.  10 

I interrupted again, pardon me. 11 

     Q.   Okay.  So, my question is-- 12 

          (Overlapping speakers.)  13 

     A.   (Mr. Clow) --well, okay.  Pardon me. 14 

     Q.   Okay.  And it's just really a yes-or-no 15 

question.  Is that--  16 

     A.   (Mr. Clow) They are starting with a deposit 17 

of up to 8.3 million.  I mean, that's how they get it, 18 

and they are guaranteeing, they are guaranteeing that 19 

out of that they are going to get 2.7 to 4.7 million 20 

because that's what ends up in the valuation. 21 

     Q.   Okay.  Well, Mr. Clow, with respect, I don't 22 
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know if you heard the testimony yesterday, but I think 1 

Dr. Armitage and Dr. Siddorn were very clear they were 2 

not guaranteeing anything.  What they were saying here 3 

is that the Gold Endowment is of a certain amount, 4 

then they apply their methodology, the probabilistic 5 

methodology, to reach a conclusion as to what could be 6 

reasonably be expected to have been discovered.   7 

          And their conclusion is that 2.7 to 8 

4.7 ounces.  And so, my question is that, when you're 9 

calculating, you're using 8.7 ounces, neither of these 10 

numbers; is that correct? 11 

          (Overlapping speakers.)  12 

     A.   (Mr. Clow) Sorry.  We are placing--you know, 13 

they have--you know, whatever they mean by "Gold 14 

Endowment," they are saying it is potential for 15 

between 4.8 and 8.3 million ounces, and that's what we 16 

are placing on the curb.  They are saying that that's 17 

what could be there.  And just to go back, though, in 18 

terms of guaranteeing, Versant takes that 2.7 to 4.7 19 

and puts that into the valuation as Resources.  So, 20 

that's where the guarantee comes--you know, my own 21 

phrase of "guaranteeing." 22 
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     Q.   Okay.  And, Mr. Clow, just for the record, 1 

in your placement, you're using 8.3 million ounces.  2 

Yes? 3 

     A.   (Mr. Clow) Yes. 4 

     Q.   Okay.  So, now, I'd like to ask you just a 5 

few questions about the database that you're using in 6 

order to place Tambor with the 8.3 million ounces. 7 

          So, first, that database.  It's a global S&P 8 

database on metals and mining properties; correct? 9 

     A.   (Mr. Clow) Yes. 10 

     Q.   Okay.  And it only contains information 11 

about Resources that have been publicly reported.   12 

          Wouldn't you say that's correct? 13 

     A.   (Mr. Clow) I mean, it contains other 14 

information.  They do have other things in there where 15 

there are no Reserves, it might be other properties 16 

where there may not have been reported Resources.  17 

So... 18 

     Q.   Well, if there were no reported-- 19 

          (Overlapping speakers.) 20 

     A.   (Mr. Clow) But in that graph, in that chart, 21 

obviously, it's ones that are reported because there's 22 
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numbers there.  So... 1 

     Q.   Right.  And if you had a company, like KCA, 2 

for instance, that is not a public company, that 3 

hasn't engaged in a publicly reported transaction 4 

where Resources were reported, that would not show up 5 

on this database, necessarily; isn't that correct? 6 

     A.   (Mr. Clow) Yes, that's correct. 7 

     Q.   Okay.  Now, this database also doesn't 8 

include mines that have been shut, that were 9 

operating, for instance, very large mine shut down 10 

last year, this database, when you look at it, it's a 11 

snapshot.  It will contain Resources reported by those 12 

companies as of that date; isn't that correct? 13 

     A.   (Mr. Clow) I mean, I would hardly describe 14 

it as a "snapshot."  It's an extensive database that 15 

covers the whole mining industry.  I'm guessing mines 16 

that have shut down, I mean, yeah, they are shut down.  17 

So... 18 

     Q.   Okay.  And if you had a mine with a 19 

life-of-mine of, say, 20 years, and it is in its 18th 20 

year, that database does not report the Resources or 21 

the Reserves, the gold that already has been mined in 22 
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the past 17, 18 years; right?  It's just reporting the 1 

Resources that the Company is reporting as of that 2 

date; isn't that correct? 3 

     A.   (Mr. Clow) Yeah, it's current.  And I think 4 

we said that, you know, in current listing.  This is 5 

where it would fit as a discovery, and that's where 6 

they were putting it. 7 

     Q.   So, do you agree, though, when we're looking 8 

at Tambor, and you are taking the entirety of the 9 

potential ounces for the entire Tambor Project, and 10 

you are comparing that against projects at a 11 

particular point in time without taking into account 12 

their historical Resources or their potential 13 

Resources in the future.  You would agree with that; 14 

right? 15 

     A.   (Mr. Clow) We are taking the entirety of the 16 

projection by SRK and comparing it to currently-known 17 

deposits in the world, around the world. 18 

     Q.   Okay.  So, I'd like to take a quick look at 19 

this exhibit, please.  And it's SLR-1.  20 

          And you can see here, the fourth column is 21 

titled "Primary Reserves and Resources"; right? 22 
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     A.   (Mr. Clow) Right. 1 

     Q.   And it's kind of fuzzy? 2 

     A.   (Mr. Clow) Yeah. 3 

     Q.   If we can go to PDF Page 35.  And if we 4 

could kind of blow that up a bit.  And you can see 5 

here--well, that won't, I think, work very well.  And 6 

we need to go to the right.  If we can just scroll.  7 

Yeah.  Thank you. 8 

          And if we go, you see all the companies and 9 

the ounces, but if we can go up a little more, so 10 

we're scrolling down.  Is this Page 35 of the PDF?  11 

Sorry.  If we go over a little more.  There we go. 12 

          Now, do you see here all of these deposits, 13 

and you start seeing "N/A"; right?  Not applicable? 14 

     A.   (Mr. Clow) I'm sorry.  What's the Head of 15 

that Column?  16 

     Q.   If we go up--it's the ounces.  So, it is the 17 

primary Reserves and Resources is the Head of the 18 

Column on the front page.  19 

     A.   (Mr. Clow) Okay.  Yep. 20 

     Q.   Right?  And you keep seeing "N/A, N/A, N/A."  21 

It goes on for quite a while. 22 
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          Do you see that? 1 

     A.   (Mr. Clow) Yep.  2 

     Q.   So, all of these, now, when you're looking 3 

at the database and you said it was, what, you know, 4 

6,000 or so and we're placing Tambor, and so Tambor, 5 

of course, is larger than all of these that apparently 6 

they don't have information for one reason or another 7 

on their Resources; right? 8 

     A.   (Mr. Clow) Correct.  Yep. 9 

     Q.   Okay.  All right.  And can we take a look at 10 

C-611, please.  And at the cover, we see this is a 11 

2003 Journal of Business Valuation on proceedings, the 12 

Fifth Joint Business Valuation Conference, and if we 13 

go to PDF Page 2, there's an article called Valuation 14 

of Nonproducing Mineral Properties.  15 

     A.   (Mr. Clow) Okay. 16 

     Q.   That's authored by Mr. William E. Roscoe? 17 

     A.   (Mr. Clow) Yes, Dr. Roscoe is the founder of 18 

RPA, and was one of the people who reviewed this 19 

Report for us. 20 

     Q.   Okay.  So, can we go to PDF Page 6.  And 21 

under the heading of "Exploration Properties," he 22 
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states in the second sentence:  "The real 'value' of 1 

an Exploration Property lies in its potential for the 2 

existence and discovery of an economically viable 3 

mineral deposit.  Only a very small number of 4 

Exploration Properties will ultimately become mining 5 

properties, as discussed in the following section, but 6 

until Exploration Potential is reasonably well-tested, 7 

they have value." 8 

          Now, given your experience, particularly in 9 

acquisitions and, among other things, would you agree 10 

that when valuing or assessing a Mineral Property, you 11 

place a value on Exploration Potential? 12 

     A.   (Mr. Clow) Yeah, and we've done that.  I 13 

mean, our comparables analysis, we don't deny that 14 

there is potential here.  We just disagree in the--we 15 

disagree significantly in the amount.  I mean, yes, 16 

there is gold in the soil samples there.  So, we are 17 

not denying--we don't say that there is no potential 18 

here.  Where we disagree completely is how SRK has 19 

postulated a major deposit with no information to back 20 

it up.  21 

          MS. MENAKER:  So, Madam President, would you 22 
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like me to continue or would you like to take a break? 1 

          PRESIDENT KALICKI:  No.  I was aiming at 2 

some time by 9:45, so if this a logical place, that's 3 

fine.  If you need a few more minutes, that's fine as 4 

well.  Is this a good spot? 5 

          MS. MENAKER:  I think it is. 6 

          PRESIDENT KALICKI:  Okay.  All right.  Let 7 

us take a 10-minute break, then, and, gentlemen, the 8 

same instructions, please don't discuss the case 9 

during the break. 10 

          So, we'll return at a quarter of.  Thank 11 

you. 12 

          (Brief recess.)   13 

          PRESIDENT KALICKI:  All right.  Welcome back 14 

to all. 15 

          Ms. Menaker, whenever you're ready. 16 

          MS. MENAKER:  Thank you. 17 

          BY MS. MENAKER:   18 

     Q.   So, Mr. Clow, I just want to ask you a few 19 

questions about your comparable analysis.  And so, if 20 

we could pull up the First Report at Paragraph 256, 21 

please.  I think it's around PDF Page 78.  And when 22 
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you were conducting the comparable, you did--first, I 1 

should say you did a comparable transaction analysis, 2 

and you searched for transactions that occurred within 3 

Central America, México, and Colombia for properties 4 

with Mineral Resources but no Mineral Reserves; is 5 

that right? 6 

     A.   (Mr. Clow) Correct. 7 

     Q.   And then you excluded nine transactions in 8 

México because you determined that their dollar to 9 

hectare valuation multiple was significantly higher 10 

than those from Central America and Colombia; correct? 11 

     A.   (Mr. Clow) Yes.  We felt they were not--they 12 

were not comparable in the sense that--as we say in 13 

the Report, that properties in México tend to go for 14 

higher values than Central America because of the 15 

mining history. 16 

     Q.   Okay.  So, that left you with eight 17 

potential transactions that you considered--or eight 18 

transactions that you considered comparable; right? 19 

     A.   (Mr. Clow) Excuse me.  Yes. 20 

     Q.   And we see in your Report.  It's the 21 

following page.  There's a table there.  And these 22 



Page | 2231 
 

B&B Reporters 
001 202-544-1903 

transaction actually only relate to six properties 1 

because the two properties were transacted twice; 2 

isn't that right? 3 

     A.   (Mr. Clow) Yes. 4 

     Q.   Okay.  But you didn't just use the latest 5 

transaction for the given report.  You used both 6 

transactions for that property? 7 

     A.   (Mr. Clow) Pardon me.  The latest.  You 8 

mean--the ones that are duplicated, you mean? 9 

     Q.   That's correct. 10 

     A.   (Mr. Clow) Yeah.  I mean, they were two 11 

separate transactions and within the time frame that 12 

we felt was appropriate. 13 

     Q.   Right.  And you did not use the latest 14 

transaction to derive the multiple.  You just used 15 

them both, like one from 2012 for the same property 16 

and one from 2014, for instance, for Santa Rosa; isn't 17 

that correct? 18 

     A.   (Mr. Clow) Yes.  In the end, we didn't use 19 

Santa Rosa, but yes. 20 

     Q.   You say you didn't use Santa Rosa?  These 21 

are the ones that you actually end up using.  22 
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     A.   (Mr. Clow) These are the ones we looked at.  1 

I think if you look at the table, we knocked out Santa 2 

Rosa as being anomalous.   3 

     Q.   I--  4 

     A.   I mean, it is in the table, I mean, correct.   5 

     Q.   Yeah, it's-- 6 

          (Overlapping speakers.)  7 

     A.   (Mr. Clow) But as we explain on the text, in 8 

reaching our range, we did not use Santa Rosa. 9 

     Q.   I think--okay.  Because then you took out 10 

the transactions with the highest and the lowest 11 

values; correct? 12 

     A.   Right.  Sorry, yes, correct. 13 

     Q.   Okay.  So that's out of these--we were down 14 

to, I believe, eight potential transactions, including 15 

two of the--only with six properties, since two of the 16 

properties transacted twice, and then you cut out the 17 

highest and the lowest.   18 

          But within those--also within these six 19 

properties, isn't it correct that for El Topacio and 20 

Yurani, no transaction was ever completed?  The 21 

transaction did not close?   22 
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     A.   I believe that's true for El Topacio; not 1 

Yurani--according to our--Yurani closed in November of 2 

that year.  The deal was announced in April or May, 3 

but it closed in November or December. 4 

     Q.   November or December, after you filed your 5 

Report? 6 

     A.   (Mr. Clow) After we filed a report? 7 

     Q.   Well, I'm just wondering-- 8 

     A.   (Mr. Clow) Sorry.  No.  We feel--Yurani is a 9 

legitimate--I mean, it closed in May.  It closed in 10 

November, the fall of 2016. 11 

     Q.   Well, Mr. Clow, SRK, in its Second Report, 12 

indicated that Yurani--there was no evidence that that 13 

transaction had closed, and in your Second Report, you 14 

did not provide any such evidence; isn't that right? 15 

     A.   (Mr. Clow) But it did.  I mean, there's a 16 

press release on it. 17 

     Q.   All right.  But that's not in your Report, 18 

is it? 19 

     A.   (Mr. Clow) There's a press release out on 20 

that, but it's not in our Report, correct. 21 

     Q.   So now, if we look at Table 11 here, if you 22 
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look at the last column in terms of U.S. dollar per 1 

ounce, the transaction value for the four different 2 

properties range from $4.36/ounce for La Luz, or 3 

aeropuerto property, up to $40.87 per ounce for the 4 

Santa Rosa property. 5 

          Do you see that? 6 

     A.   (Mr. Lambert) Yes. 7 

     Q.   So, that's more than a 90 percent 8 

discrepancy between the two, you would agree? 9 

     A.   (Mr. Clow) Yeah, but, again, we didn't use 10 

the Santa Rosa. 11 

     Q.   Okay.  If we look at the other column that 12 

is termed "grade"? 13 

     A.   (Mr. Clow) Yeah. 14 

     Q.   We see that the lowest grade is .9. 15 

          Do you see that? 16 

     A.   (Mr. Clow) Again, we didn't use--  17 

          (Overlapping speakers.)  18 

     A.   (Mr. Clow) Again, we didn't use that, but, 19 

yes, I see it. 20 

     Q.   The highest grade is 3.64? 21 

     A.   (Mr. Clow) Well, the highest grade is 10.9. 22 
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     Q.   Well, that's the Yurani one; right? 1 

     A.   (Mr. Clow) Yeah. 2 

     Q.   The one that there is no evidence of that 3 

transaction even closed or we don't--  4 

          (Interruption.) 5 

          (Stenographer clarification.) 6 

     Q.   Or we don't know the terms on which that 7 

transaction closed because that is not in the record.  8 

     A.   Well, I respect--okay.  But it did close.  9 

It did close on those terms.  We know that, but it is 10 

also at the time--part of our analysis is that at the 11 

time, it was an announced deal approved by the Stock 12 

Exchange--in the true definition of a Fair Market 13 

Value, two Parties came to an agreement and announced 14 

a deal.  And it ultimately closed--  15 

          (Overlapping speakers.)  16 

     Q.   Now-- 17 

     A.   (Mr. Clow) --so we consider it a 18 

very--absolutely it should be in this list. 19 

     Q.   Now, the La Luz aeropuerto one that is 20 

highlighted here with the 3.64 grams/tonne, that's 21 

approximately the 65 percent lower than that of 22 
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Tambor's Operating Mine base Resource of 1 

10.6 grams/tonne; isn't that right? 2 

     A.   (Mr. Clow) I haven't done the arithmetic, 3 

but okay. 4 

     Q.   Now, Versant criticized your comparable 5 

transactions for not providing detailed information on 6 

the screening methodology, including the list of 7 

transactions that you found before you screened down 8 

to these very few ones; and they included, if we 9 

look--or we can look if we have time--their Second 10 

Report, in Appendix M, a 10-page annex providing 11 

criticisms of your comparables.   12 

          So you're aware of that; right? 13 

     A.   (Mr. Clow) Right. 14 

     Q.   And you don't respond to any of those 15 

criticisms in your Second Report, do you? 16 

     A.   (Mr. Clow) No, we did not. 17 

     Q.   Okay.  And you're aware that neither 18 

Secretariat, nor Guatemala bases their damages 19 

valuation on your comparables in their Quantum Report? 20 

     A.   (Mr. Clow) Yes.  They did their own.  Yes. 21 

     Q.   Okay.  So.  Well, thank you, Mr. Clow.  I 22 
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don't have any further questions for you, and I can 1 

move on to Mr. Theben.  Thank you.  2 

     A.   (Mr. Clow) Okay. 3 

     Q.   So, good morning or good afternoon by now, 4 

Mr. Theben.  5 

     A.   (Mr. Theben) Good morning or good afternoon 6 

to you too. 7 

     Q.   Thank you. 8 

          So, you're aware, aren't you, that 9 

Exmingua's License was not suspended because of any 10 

environmental issues, but it was suspended because the 11 

Guatemalan Courts determined that the Ministry of 12 

Energy and Mines needed to conduct consultations 13 

pursuant to ILO Convention 169?  14 

          MR. SMITH:  I have an objection to that.  I 15 

think that the case presented by Guatemala is 16 

different than what was put to the Witness, and so I 17 

don't think it's a fair question. 18 

          PRESIDENT KALICKI:  All right.  Well--  19 

          MS. MENAKER:  I can rephrase the question. 20 

          PRESIDENT KALICKI:  Yeah.  Yeah, you're 21 

asking him if-- 22 
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          MS. MENAKER:  Okay.   1 

          PRESIDENT KALICKI:  --he's aware of a 2 

potential legal contention, and I'm not sure that this 3 

is really in the area of his expertise. 4 

          MS. MENAKER:  Okay.  That's fine. 5 

          BY MS. MENAKER:   6 

     Q.   Your Reports, or your sections of the 7 

Reports, criticize Exmingua's EIA for Progreso VII, 8 

and you make various allegations that Exmingua was in 9 

violation of Environmental Regulations. 10 

          Is it your understanding that Exmingua's 11 

License was suspended for either of those reasons? 12 

     A.   (Mr. Theben) No.  And I don't think I make 13 

allegations.  I don't think I make these allegations, 14 

but, yeah, I agree. 15 

     Q.   Okay.  Now, do I understand that you have 16 

reviewed the EIA in detail in order to prepare your 17 

Report? 18 

     A.   (Mr. Theben) Yes. 19 

     Q.   And did you review both the EIA as well as 20 

the EIA amendment? 21 

     A.   (Mr. Theben) Yes. 22 
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     Q.   And did you review those documents in their 1 

Spanish original or only in the English translations 2 

that were prepared during the course of this 3 

Arbitration? 4 

     A.   (Mr. Theben) Mainly the Spanish versions. 5 

     Q.   Okay.  And yesterday in your Direct 6 

Presentation--and we can bring this up, if you'd like.  7 

It's on Slide 55--you testified that the social 8 

baseline was only collected in one campaign at the end 9 

of the EIA process in January/February 2010.  10 

          Do you see that? 11 

     A.   (Mr. Theben) Yes. 12 

     Q.   Are you aware that in January and February 13 

of 2011, Exmingua also conducted consultations for its 14 

EIA? 15 

     A.   (Mr. Theben) But the EIA was submitted at 16 

that point.  So, but, yes, I'm aware that there was 17 

more consultation in 2011.  That's correct. 18 

     Q.   Okay.  Now, you also stated yesterday 19 

that--I'll just quote from the Transcript--"that the 20 

cumulative effects are not really considered in the 21 

EIA and that a proper prediction of effects is 22 
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missing"? 1 

     A.   (Mr. Theben) Yes. 2 

     Q.   Do you recall that? 3 

     A.   (Mr. Theben) Yes. 4 

     Q.   Okay.  And in your Direct Presentation 5 

slides, you noted that the EIA uses very complex and 6 

unexplained methodology in an apparent attempt to 7 

compensate for the lack of a suitable baseline data 8 

and prediction of effects. 9 

          Do you recall that? 10 

     A.   (Mr. Theben) That's correct, yes. 11 

     Q.   Okay.  And are you familiar with the Conesa 12 

methodology that is used in the EIA? 13 

     A.   (Mr. Theben) I wasn't familiar before the 14 

review of this.  I familiarized myself with it 15 

reviewing this document. 16 

     Q.   Okay.  So, did you review the Conesa 17 

methodological guide for the Environmental Impact 18 

Assessments that is referenced in the EIA? 19 

     A.   (Mr. Theben) Not in detail. 20 

     Q.   Okay.  Are you aware that conducting the 21 

EIA, that Grupo Sierra Madre relied upon this 22 
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methodological guide, and that the guide was developed 1 

by Vicente Conesa in 2003 and is among the most common 2 

and widely accepted methodologies for evaluating 3 

environmental impacts of projects?  4 

     A.   (Mr. Theben) So, that's a lot of questions.  5 

     Q.   Okay.  6 

     A.   (Mr. Theben) Can we maybe break this down to 7 

two questions?  Because I think I have different 8 

answers to the different questions.  9 

     Q.   Yes.  Yes.   10 

          So, the first is:  Are you aware that Grupo 11 

Sierra Madre relied upon a methodological guide for 12 

Environmental Impact Assessment in conducting the EIA? 13 

     A.   (Mr. Theben) I believe that's correct, yes. 14 

     Q.   And are you aware that the Conesa 15 

Methodological Guide for Environmental Impact 16 

Assessments was developed by Vincente Conesa in 2003 17 

and is among the most common and widely accepted 18 

methodologies for evaluating the environmental impacts 19 

of a project? 20 

     A.   (Mr. Theben) No, I'm not, and I disagree. 21 

     Q.   Would you agree that the Conesa methodology 22 



Page | 2242 
 

B&B Reporters 
001 202-544-1903 

incorporates the cumulative effects of environmental 1 

impacts into its model by weighting each impact based 2 

upon whether and the extent to which it generates 3 

cumulative effects? 4 

     A.   (Mr. Theben) I'm not familiar in that detail 5 

with it, so I cannot confirm. 6 

     Q.   Okay.  So, can we just take a look at C-82, 7 

which is the EIA in the English version?  And the 8 

English version is poorly translated, so I think we 9 

should have both the English and the Spanish versions 10 

side by side, if we could. 11 

          The English version, it will be Page 331, 12 

and Spanish at 330. 13 

     A.   (Mr. Theben) I can see it. 14 

     Q.   And if--so--okay. 15 

          And you see here there's a table, and it 16 

basically it says:  "Qualitative aspects of the 17 

assessment"; right? 18 

     A.   (Mr. Theben) Yes. 19 

     Q.   And then there's a box that says "synergy."  20 

And--  21 

     A.   (Mr. Theben) Yeah. 22 
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     Q.   I'm afraid I will read this in Spanish, so 1 

you have a better translation.  For the record, so it 2 

says-- 3 

          (Interruption.) 4 

          (Discussion off the record.)  5 

          ZOOM TECHNICIAN:  Ms. Menaker, you need to 6 

join the Spanish interpretation channel briefly.  7 

          MS. MENAKER:  I see.  Thank you. 8 

          THE WITNESS:  (Mr. Theben) If I may just 9 

say, I'm okay if we just review this in Spanish.  I 10 

don't need an English translation, if that makes it 11 

easier. 12 

          MS. MENAKER:  I think the Tribunal does. 13 

          THE WITNESS:  (Mr. Theben) Got it.  Sorry.  14 

Okay. 15 

          BY MS. MENAKER:   16 

     Q.   "This attitude takes into account the 17 

strengthening of two or more simple effects.  If there 18 

is no synergy a simple effect is one, if there is 19 

moderate synergy two and if there is a high degree of 20 

synergy four." 21 

          And then under the next box, which is titled 22 
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"Accumulation," it goes on to state:  "Accumulation is 1 

a progressive increase of the effect when the effect 2 

persists in a continuous or reiterated manner.  When 3 

an action does not produce cumulative effects--that is 4 

to say, it is a simple accumulation--the effect is 5 

assessed as one.  If the effect is cumulative, the 6 

value increases to four." 7 

          So, Mr. Theben, thankfully, I hope you could 8 

read that in Spanish rather than trying to listen to 9 

my Spanish.  But my question for you is:  Did you 10 

consider this information when preparing your Reports 11 

and testimony on this issue? 12 

     A.   (Mr. Theben) Yes. 13 

     Q.   Okay.  So, in your First Report, in 14 

Paragraph 9(f), you state that:  "In December 2010, 15 

MARN provided a list of 33 requests for improvements, 16 

or 'ampliaciones,' mainly related to additional 17 

baseline information and Management Plans showing that 18 

they considered the EIA heavily lacking." 19 

          Do you recall that? 20 

     A.   (Mr. Theben) I'd like to review this, but it 21 

sounds about right.  Can we maybe blow this up? 22 
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     Q.   Yes.  It's in your First Report, 1 

Paragraph 91--excuse me, little (f).  91(f).  There 2 

you go.  And if you scroll up a little bit under (f), 3 

there it is, in the first bullet. 4 

     A.   (Mr. Theben) Yes. 5 

     Q.   So, you would agree that, to identify these 6 

33 requests, the MARN must have reviewed Exmingua's 7 

EIA that was submitted; correct? 8 

     A.   (Mr. Theben) I suspect so.  That would make 9 

sense. 10 

     Q.   And you're aware that Exmingua put in or 11 

submitted an amended EIA in April of 2011? 12 

     A.   (Mr. Theben) Yes. 13 

     Q.   And then the MARN approved that EIA; 14 

correct? 15 

     A.   (Mr. Theben) Yes. 16 

     Q.   And the MARN does not indicate in its 17 

approval that the EIA was heavily lacking; isn't that 18 

right? 19 

     A.   (Mr. Theben) I suppose not. 20 

     Q.   Now, in your Reports, you make several 21 

comments about Exmingua's alleged environmental 22 
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violations, and that's in your First Report, 1 

Paragraphs 128-132, but in your Second Report, you 2 

don't comment on Exmingua's environmental compliance; 3 

isn't that right? 4 

     A.   (Mr. Theben) I take your word for it.  I 5 

don't recall in detail. 6 

     Q.   Okay.  Are you aware that, to date, Exmingua 7 

has never been fined by the MARN for any environmental 8 

violations? 9 

     A.   (Mr. Theben) No, I'm not aware of this. 10 

     Q.   In your First Report, you commented about an 11 

inspection that MARN carried out in February 2015. 12 

          Do you recall this? 13 

     A.   (Mr. Theben) I believe so.  I'd like to see 14 

the wording, please, if that's possible. 15 

     Q.   Sure.  It's in your First Report, 16 

Paragraph 128.  And you stated here that:  "MARN 17 

carried out an inspection of the Report."   18 

          And then I would go down to Paragraph 132, 19 

please, where you state:  "Clearly, the audit by MARN 20 

demonstrates that Exmingua was materially out of 21 

compliance with the EIA approval conditions and EMP 22 
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commitments." 1 

          Do you recall that? 2 

     A.   (Mr. Theben) Yes. 3 

     Q.   Okay.  Are you aware that there were 4 

subsequent inspections of the Project by the MARN? 5 

     A.   (Mr. Theben) Yes. 6 

     Q.   But you don't refer to any of those 7 

inspections or the findings, the Inspection Reports, 8 

in your First or Second Report; isn't that right? 9 

     A.   (Mr. Theben) That's right--sorry.  I believe 10 

that's right.  I don't recall.  It seems right to me, 11 

but I'll take your word for it. 12 

     Q.   Okay.  So, in your First Report, you also 13 

refer to two Reports prepared by a Mr. Robinson, 14 

Mr. Robert Robinson, and a Mr. Robert Moran. 15 

          Do you recall that? 16 

     A.   (Mr. Theben) Yes, I do. 17 

     Q.   Okay.  And you referenced them in your 18 

direct testimony yesterday as well. 19 

          Do you recall that as well? 20 

     A.   (Mr. Theben) I do. 21 

     Q.   Okay.  In your First Report, in 22 
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Paragraph 145, you state in the second sentence that 1 

you understand that:  "Messrs. Robinson and Moran were 2 

hired by the local community to review aspects of the 3 

2010 Progreso VII EIA." 4 

          Do you see that? 5 

     A.   (Mr. Theben) Yes. 6 

     Q.   So, I'd like to look at Exhibit 820, please, 7 

C-820, please. 8 

          And this is--okay.  So, if we look at PDF 9 

Page 5, here is a CV--a biography, excuse me, of 10 

Mr. Robinson from 2016.  And in the third sentence, do 11 

you see where it says that:  "Mr. Robinson was invited 12 

to Guatemala as a volunteer engineer by the Pastoral 13 

Peace and Ecology Commission and Colectivo Madre Selva 14 

to evaluate various technical aspects of four 15 

foreign-owned mining projects operating or exploring 16 

in the country"?  17 

     A.   (Mr. Theben) Yes, I see that. 18 

     Q.   And in the next sentence, it states that:  19 

"The evaluation includes environmental impact analyses 20 

by mining companies and approved by Government 21 

agencies." 22 
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          Do you see that? 1 

     A.   (Mr. Theben) Pardon me.  Yes, I do. 2 

     Q.   Okay.  So, now I'd like to turn to C-825, 3 

which is a news release, if we look--yes, right 4 

there--by MiningWatch Canada from March 12, 2005.  And 5 

we see right up front it says that:  "MadreSelva, a 6 

Guatemalan environmental group, commissioned 7 

independent hydrogeologist Robert Moran to review 8 

Glamis Gold's Marlin Project Environmental Impact 9 

Assessment." 10 

          Were you aware of that? 11 

     A.   (Mr. Theben) No. 12 

     Q.   And if we can turn to C-522, please. 13 

          This is an Executive Summary of protests 14 

that took place around the mine in San José del Golfo 15 

dated February 15, 2012, and you can see at the entry 16 

for 0845 hours that it says:  "A transfer on buses 17 

financed by the Mayor of San Pedro Ayampuc, Frente 18 

Nacional de Lucha, and Madreselva." 19 

          Were you aware that the Madre Selva was 20 

organizing the protests against Exmingua's mine? 21 

     A.   (Mr. Theben) I believe I heard the name in 22 
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the context of this, so I think that is probably a 1 

yes. 2 

     Q.   All right.  And then I'd like to look at 3 

C-821, please.  This is from Madre Selva's website, an 4 

excerpt, and the first paragraph reads that Madre 5 

Selva--it says:  "The defence of territory and natural 6 

resources, expressing the will, the struggle, and the 7 

resistance of the peoples against a model of 8 

accumulation that preys and plunders, creating the 9 

seeds of liberating changes." 10 

          So, Madre Selva, whose stated goal is to 11 

defend Guatemala's Natural Resources against a system 12 

that preys and plunders, engaged Mr. Robinson to 13 

prepare a report on the Tambor Project as well as for 14 

other foreign-owned projects that already had obtained 15 

licenses.   16 

          Were you aware of that when you stated that 17 

the communities had engaged Mr. Robinson to prepare 18 

this Report? 19 

     A.   (Mr. Theben) No.  I didn't know the detail 20 

of who engaged these gentlemen.  I was asked to 21 

provide a review of the technical comments that both 22 
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Moran and Robinson had made.  It was kind of 1 

irrelevant of who--from my technical review, who 2 

brought them on.   3 

          So, I did not go into detail on how they 4 

were engaged to the Project.   5 

     Q.   Okay.  I would like to look at C-925, 6 

please.  And this is a list of Mr. Moran's 7 

publications, so the second person that did one of 8 

these reports.   9 

          And on PDF Page 3, bullet 5, we can see a 10 

presentation by him titled "Hydrogeologic and water 11 

quality predictive models as political rather than 12 

technical tools." 13 

          Did you review this publication by 14 

Mr. Moran? 15 

     A.   (Mr. Theben) No, I did not. 16 

     Q.   Okay.  And for the penultimate bullet, 17 

you'll see that there is a 2005 Report by Mr. Moran 18 

titled:  "New Country, Same Story:  Review of the 19 

Glamis Gold Marlin Project EIA, Guatemala.  Prepared 20 

for Madre Selva." 21 

          Were you aware that Mr. Moran had also 22 
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prepared for Madre Selva a report on the Marlin 1 

Project? 2 

     A.   (Mr. Theben) No, I was not. 3 

     Q.   Okay.  If we go to C-835, please.  And we go 4 

to Page 3, please.  And the first full paragraph, in 5 

the last sentence, Mr. Moran says he proudly brings up 6 

his team's success regarding "how two communities have 7 

stopped mines in their area and the two continue to 8 

take action against other mines." 9 

          Were you aware of this? 10 

     A.   (Mr. Theben) No. 11 

     Q.   So, you're aware, aren't you, that 12 

Exmingua's EIA, together with its annexes, is over 900 13 

pages long? 14 

     A.   (Mr. Theben) Yeah, like 902 or so.  Yeah.  15 

It's in the order of 900 pages, yes. 16 

     Q.   And you're also aware Exmingua's amendment, 17 

EIA Amendment, is over 500 pages long?  18 

     A.   (Mr. Theben) It repeats a lot of the stuff 19 

from originally, but yes, I am aware.  20 

     Q.   And both the EIA and the EIA Amendment 21 

included detailed technical information in its annexes 22 
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as well as text. 1 

          Would you agree with that? 2 

     A.   (Mr. Theben) I would agree.  If I may add, I 3 

would say a lot of it wasn't really pertinent to what 4 

should go in the Appendix of an Environmental Impact 5 

Assessment, but yes, they're technically appendices. 6 

     Q.   So, yesterday during your Direct 7 

Presentation, on Slide 50 you stated that EIAs 8 

generally run from 5,000 to 10,000 pages. 9 

          Do you recall that? 10 

     A.   (Mr. Theben) Yes, that's my experience. 11 

     Q.   And that's nowhere stated in either of your 12 

two Reports; isn't that right? 13 

     A.   (Mr. Theben) That's potentially right.  I 14 

just wanted to sort of frame what my experience is on 15 

sizing of EIAs. 16 

     Q.   Okay.  And you provide no citation to any 17 

authority here for the proposition that EIAs generally 18 

are 5,000 to 10,000 pages; isn't that correct? 19 

     A.   (Mr. Theben) That's correct.  It is based on 20 

my experience. 21 

     Q.   Okay.  So, could we please bring up R-49.  22 
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And this is Mr.--let me see.  This is Mr. Robinson's 1 

Report.   2 

          And would you agree that his Report is 14 3 

pages long? 4 

     A.   (Mr. Theben) I don't know off the top of my 5 

head. 6 

     Q.   We can just scroll through it.  7 

     A.   (Mr. Theben) Sorry.  Yes, I see.  I see 13.  8 

But anyway, I get the idea.  It is 13, 14 pages, yes. 9 

     Q.   Yep.  There.  13.5 pages. 10 

          So, can we please bring up R-51.  This is 11 

Mr. Moran's Report.  And why don't we scroll through 12 

it since it is six pages long, isn't it?  13 

     A.   (Mr. Theben) Yes. 14 

     Q.   Okay.  Now, in your First Report, from 15 

Paragraphs 146-172, you go through the conclusions 16 

from these two reports, and then you state that you 17 

agree with them.  Is that a fair assessment? 18 

     A.   (Mr. Theben) I go through the--I believe I 19 

go through each point and comment on the validity of 20 

each, and whether I agree or not. 21 

     Q.   Okay.  So, could we just pull up your First 22 
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Report, for example, in Paragraph 146.  And I don't 1 

think--if it's okay with everybody, I don't think we 2 

need the Spanish version to continue here, so, if we 3 

can make it just a larger--and if we--and we don't 4 

need to blow it up right now.  I think we are just 5 

going to scroll.   6 

          But you can say--you state, for instance, 7 

a--something that the Robinson Report states, and 8 

then, in 149, you say you agree with the assessment; 9 

right? 10 

     A.   (Mr. Theben) Exactly. 11 

     Q.   And then, if we scroll just a little bit.  12 

We won't go through the whole thing.   13 

          You go through this; you talk about what 14 

Robinson finds.  And, for instance, in 150, the last 15 

or penultimate sentence, you say:  "We agree with this 16 

assessment"; right? 17 

     A.   (Mr. Theben) Yes. 18 

     Q.   Okay.  So, in your First Report, if we go to 19 

Paragraph 172, you state here that:  "We agree with 20 

the following statement by Moran," and then you are 21 

quoting him, "The Progreso Project is located in one 22 
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of the most the seismically active regions in the 1 

Western Hemisphere; yet the EIA authors have failed to 2 

present a detailed history of the actual earthquakes 3 

that have been recorded in this region.  The U.S. 4 

Geological Survey provides electronic data on all such 5 

earthquakes in the last 40 to 50 years, yet none are 6 

presented in the EIA.  Several historic earthquakes in 7 

this region have had Richter magnitudes of greater 8 

than 7.0, have destroyed nearby villages, and would 9 

present obvious risks of failure to the mine 10 

facilities." 11 

          Do you maintain this criticism? 12 

     A.   (Mr. Theben) My point is, I don't see 13 

anything in the EIA that talks about how the Project 14 

is designed to withstand seismic risk.  So, the 15 

criticism that seismic risks aren't properly addressed 16 

in the EIA is the main point here. 17 

     Q.   Okay.  And can we go to your Second Report, 18 

please, Paragraph 166.   19 

          And you state here, very similarly, 20 

that:  "Some of the specific issues identified by 21 

Dr. Moran are as follows."  And then you go on and you 22 
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say, towards the bottom, (h):  "The Progreso Project 1 

is located in one of the most seismically active 2 

regions in the Western Hemisphere; yet the EIA authors 3 

have failed to present a detailed history of the 4 

actual earthquakes that have been recorded in this 5 

region." 6 

          Do you see that? 7 

     A.   (Mr. Theben) Yes. 8 

     Q.   And yesterday in your Direct Presentation at 9 

Transcript Line--I'll read it.  But for the record, it 10 

is 2108 at 12-16.  You stated that:  "The EIA was very 11 

rudimentary and contained no explanation on 'how the 12 

Project is designed to withstand a seismic event.'" 13 

          Do you recall that? 14 

     A.   (Mr. Theben) Yes, I do. 15 

     Q.   Okay.  So, I'd like to look at the EIA again 16 

at C-82, please.  And if we could go to PDF Page 605.  17 

And here we have an entire annex, it is Annex A.  18 

That's about the Seismic Registry. 19 

          Do you see that? 20 

     A.   (Mr. Theben) I see that it's called "Seismic 21 

Registry," yes. 22 
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     Q.   Okay.  And then, for a full 18 pages, if one 1 

scrolls through while I'm maybe speaking about, the 2 

EIA records the seismic activity in the area from 1976 3 

until 2010. 4 

          Did you review this annex before submitting 5 

your Reports on this issue? 6 

     A.   (Mr. Theben) No.  And the point is, this is 7 

an annex that lists data.  The EIA itself in the main 8 

document does not describe how the Project is 9 

protected or designed to withstand seismic events, 10 

considering where the Project is located. 11 

     Q.   Well, Mr. Theben, I think that earlier we 12 

quoted from your Report at Paragraph 172 where you 13 

stated that:  "The U.S. Geological Survey provides 14 

electronic data on all such earthquakes in the last 40 15 

to 50 years, yet none are presented in the EIA."  16 

          And so, I'm putting to you that the EIA in 17 

its annex actually does produce this data on the 18 

seismic activity in the area since 1976 until 2010.  19 

     A.   (Mr. Theben) But without an interpretation, 20 

it's not helpful to the read of the EIA. 21 

     Q.   But you would agree that it does contain the 22 
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data on the seismic activity in the area; would you 1 

not? 2 

     A.   (Mr. Theben) I believe it does. 3 

     Q.   Okay.  So, now, if we can go to Page 586 of 4 

the EIA, please.  So, that's on Page 586. 5 

          ZOOM TECHNICIAN:  One moment, please. 6 

          MS. MENAKER:  Sure. 7 

          ZOOM TECHNICIAN:  Just one second.  The 8 

exhibit number one more time please. 9 

          MS. MENAKER:  C-82, so it's the same 10 

exhibit.  Thank you. 11 

          BY MS. MENAKER:   12 

     Q.   So, here, this is in the text of the EIA, 13 

and we see there is a heading called "Seismicity," and 14 

if we--and a discussion of earthquakes and seismic 15 

activity. 16 

          Can you see that? 17 

     A.   (Mr. Theben) Yes. 18 

     Q.   And if we go to the next page, if we just 19 

scroll down, we see a heading that should say 20 

"Selection of the Place and Method"; right?  "Design 21 

Principles," there we go.  And here it states 22 
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that:  "The following general criteria for the design, 1 

development, and operation of the project queue layout 2 

facilities include:  Design against an operational 3 

base earthquake (OBE) of a recurrence interval from 4 

one in 475 years, and design against an MCE 5 

post-closure earthquake."   6 

          And it goes on to say:  "These criteria were 7 

considered during the evaluation of the site and the 8 

options for development of the disposal facility." 9 

          So, do you recall reviewing this information 10 

when preparing your Reports? 11 

     A.   (Mr. Theben) Yes. 12 

     Q.   I have no further questions. 13 

          MS. MENAKER:  Thank you. 14 

          THE WITNESS:  (Mr. Theben) Thank you. 15 

          PRESIDENT KALICKI:  Thank you, Ms. Menaker. 16 

          Mr. Smith, redirect?  17 

          MR. SMITH:  Thank you.  If I could just have 18 

a second, please. 19 

REDIRECT EXAMINATION 20 

          BY MR. SMITH:   21 

     Q.   If we could get Document C-0039.  22 
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          So, this question is for Mr. Lambert. 1 

          Do you recall being asked questions as to 2 

whether or not this document was compliant within the 3 

reporting standards? 4 

     A.   (Mr. Lambert) Yes. 5 

     Q.   Why is it not compliant? 6 

     A.   (Mr. Lambert) Because of the cut-off grades, 7 

as well as a few other items we mentioned in our First 8 

Report.  9 

     Q.   If it was compliant, what would you expect 10 

to see in relation to the cutoff grade? 11 

     A.   (Mr. Lambert) A much higher cutoff grade, at 12 

least around 5 grams/tonne. 13 

     Q.   Can we see--let's see--Document C-0046. 14 

          Do you recall receiving questions on this 15 

document? 16 

     A.   (Mr. Lambert) Yes. 17 

     Q.   You stated:  "It is not clear who was 18 

responsible." 19 

          Do you recall that testimony? 20 

     A.   (Mr. Lambert) Yes. 21 

     Q.   Why did you say that? 22 
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     A.   (Mr. Lambert) Because there is no credit 1 

given to the resource tables that are provided in 2 

there as to who actually did the work. 3 

     Q.   If we could please go to SLR-2, Page 17.  4 

          ZOOM TECHNICIAN:  PDF or document page?  5 

          MR. SMITH:  PDF.  I'm sorry. 6 

          THE WITNESS:  (Mr. Lambert) The second SLR 7 

Report, I think, is what he's going to.   8 

          MR. SMITH:  Second SLR Report.  Yeah, that's 9 

correct.  There we go. 10 

          I was asking for Page 17.  There we go. 11 

          BY MR. SMITH:   12 

     Q.   Do you recall being asked questions about 13 

the May production? 14 

     A.   (Mr. Lambert) Yes. 15 

     Q.   If you were to adjust the May 2016 16 

production to 181 tonnes a day, what would be the 17 

impact on the average tonnes per day? 18 

     A.   (Mr. Lambert) The average tonnes per day 19 

goes to 167.  I actually did this--because I was 20 

reviewing this yesterday during my time I was 21 

sequestered, because the question came up during the 22 
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course of the day, and I actually went back and 1 

recalculated that, and that number is 167 tonnes per 2 

day. 3 

     Q.   If you look at February--sorry, March 2016 4 

through May 2016, do you see a trend? 5 

     A.   (Mr. Lambert) Well, it would actually be 6 

going downward from the 204--or 207 down to 189 to 7 

181. 8 

     Q.   Why might you see such a downward trend? 9 

     A.   (Mr. Lambert) It could be a few different 10 

things.  It could be harder ores.  It could be 11 

downtime in the mill.  It could be a few different 12 

things.  I don't know exactly what it was. 13 

     Q.   Do you see any trend, generally speaking, 14 

when you look at these tonnes per day from January '15 15 

to May '16? 16 

     A.   (Mr. Lambert) No, not really.  17 

     Q.   And-- 18 

     A.   (Mr. Lambert) I mean, they are close to an 19 

average, you know, but, yeah. 20 

     Q.   And what might that tell you, the absence of 21 

a trend? 22 
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     A.   (Mr. Lambert) Just that there is a lot of 1 

variability. 2 

     Q.   And what does variability tell you whenever 3 

you are looking at production numbers? 4 

     A.   (Mr. Lambert) Just that there is a lot of 5 

risk associated with that variability. 6 

     Q.   If we could go to Appendix 3 in RPA I.  Just 7 

a second. 8 

          ZOOM TECHNICIAN:  Annex or Appendix.  I 9 

apologize. 10 

          MR. SMITH:  Yeah, it was--I believe it was 11 

the Appendix.  They had a bunch of questions about it.  12 

Ah, sorry. 13 

          ZOOM TECHNICIAN:  X-5, perhaps? 14 

          MR. SMITH:  I'm sorry.  I confused the 15 

Reports.  I'll get us there.  Don't worry.  Okay.  It 16 

would be SRK Second Report, Appendix 3, so that is PDF 17 

Page 66.  SRK, Second Report.  Okay.  Yeah, so, yes, 18 

this would be--yeah, this is it right here, the 19 

example is right here. 20 

          BY MR. SMITH:   21 

     Q.   Do you recall receiving questions on these 22 
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examples? 1 

     A.   (Mr. Lambert) Yes. 2 

     Q.   And did you recall receiving questions, for 3 

example, on this Gold Road Mine? 4 

     A.   (Mr. Lambert) Yes. 5 

     Q.   Do you know if this Gold Road Mine had a 6 

43-101 Technical Report? 7 

     A.   (Mr. Lambert) I don't know that, personally. 8 

     Q.   Okay.  Let's look at Footnote 348.  Okay.  9 

So, this is--having seen this, do you recall looking 10 

at a Technical Report for this mine? 11 

     A.   (Mr. Lambert) I didn't look at the Report, 12 

but I see there's a footnote there for RPM Global. 13 

     Q.   Okay.  Does the existence of a Technical 14 

Report change how one might view this mine operating 15 

with Mineral Resources? 16 

          MS. MENAKER:  That's leading.  Objection. 17 

          PRESIDENT KALICKI:  Can you try to rephrase 18 

the question. 19 

          MR. SMITH:  Sure. 20 

          BY MR. SMITH:   21 

     Q.   What is the impact of a Technical Report on 22 
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a mine that only has Resources and not Reserves? 1 

     A.   (Mr. Lambert) In this case, it's a 2 

Preliminary Economic Assessment, which would mean that 3 

there are no Reserves, and that they put economics to 4 

Resources. 5 

          (Overlapping speakers.) 6 

     A.   (Mr. Lambert) But there is also a statement 7 

that goes with that, that says that it is significant 8 

risk associated with that. 9 

     Q.   And where would you see that statement? 10 

     A.   (Mr. Lambert) In that Report. 11 

     Q.   Are you aware of any mines, in your 12 

experience, that would operate without a Technical 13 

Report of this type? 14 

     A.   (Mr. Lambert) Yes.  The thing is that, you 15 

know, Technical Reports in this case, these 43-101s 16 

are for Canadian-listed companies.  So, there's other 17 

companies are listed in other markets or that don't 18 

report, that are private that may not report. 19 

     Q.   Let's go to the next page down. 20 

          And do you recall being asked questions 21 

about this Minera Don Nicolas? 22 
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     A.   (Mr. Lambert) Yes. 1 

     Q.   Do you know if there was a Technical Report 2 

performed for this mine? 3 

     A.   (Mr. Lambert) I don't know, specifically. 4 

     Q.   Okay.  Can we look at Footnote 352.  Okay.   5 

          What would be the impact of having a 6 

Technical Report in relation to this operation? 7 

     A.   (Mr. Lambert) Well, you'd expect in the 8 

Technical Report that they'd have Mineral Resources 9 

specified. 10 

     Q.   Let's look at--let's see here--RPA I, 11 

Page--PDF Page 27.  12 

          ZOOM TECHNICIAN:  Spanish or English? 13 

          MR. SMITH:  English.  We will only do 14 

English unless we request.  Sorry.   15 

          ZOOM TECHNICIAN:  Okay. 16 

          MR. SMITH:  RPA Report I.  Sorry.  So, not 17 

the exhibit but the Report.  Yeah, so, PDF Page 27.  18 

Thank you.  19 

          BY MR. SMITH:    20 

     Q.   So, do you recall questions about the 21 

recoveries? 22 
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     A.   (Mr. Lambert) Yes.  1 

     Q.   And do you recall questions regarding the 2 

May recoveries, May 2016? 3 

     A.   (Mr. Lambert) Well, they showed us one shift 4 

that was 10 grams, but the average for May was 5.9. 5 

     Q.   Right.  And you were shown a document about 6 

there being three shipments that had not yet been 7 

included in the Traxys settlements. 8 

          Do you recall that? 9 

     A.   (Mr. Lambert) Yes. 10 

     Q.   What would be the impact of including those 11 

three shipments in your estimated recovery numbers? 12 

     A.   (Mr. Lambert) Probably not a large effect 13 

because there were 67 total shipments, I believe, and 14 

of that, there was about 10,000 ounces.  So, if you 15 

figure--I don't know what the math is there, but 16 

divide the 10,000 ounces by 67, and that's X amount of 17 

ounces per shipment, and you could see that that 18 

probably wouldn't have a huge effect on this number. 19 

     Q.   Do you recall questions regarding the 20 

Stripping Ratio? 21 

     A.   (Mr. Lambert) Yes. 22 
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     Q.   And do you recall mention of Exhibit C-0123? 1 

     A.   (Mr. Lambert) I'd have to see it to recall, 2 

but I believe--yeah. 3 

     Q.   Could we please see Exhibit C-0123?  4 

     A.   (Mr. Lambert) That was the one I was 5 

referring to from yesterday.  6 

     Q.   And when you look at this document--do you 7 

have any comments regarding this document? 8 

     A.   (Mr. Lambert) Well, the first comment was 9 

that the Stripping Ratio here shows 5.9 in the bottom 10 

right corner.  That's the waste-to-ore ratio.  But all 11 

these numbers are wacky because if you look at the 12 

monthly totals, you know, the monthly totals for total 13 

amount of mineral each month was closer to about 14 

4,000 tonnes, so I don't know what these numbers are.  15 

I don't know what the estimated ounces are.  These are 16 

not produced ounces.   17 

          You know, total production in 2015 was only 18 

like 6,500 ounces, so where these estimated-ounce 19 

numbers come from, I don't know.  And where the--you 20 

know, they are certainly not produced ounces as 21 

referred to by Versant or the other groups. 22 
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     Q.   And what impact might that have on the 1 

Stripping Ratio? 2 

     A.   (Mr. Lambert) Well, again, you know, this 3 

shows a Stripping Ratio of 6:1, or 5.9:1, just 4 

rounding up.  The thing is that, the figure that just 5 

came from the Versant Report shows basically the area 6 

was mined for Guapinol, and then they were starting to 7 

mine Poza del Coyote.   8 

          So, if we go back to what Mr. Kappes said, 9 

if 30 percent was open-pit and 70 percent underground, 10 

the--and it had a five-year mine life, and they've 11 

been mining for a year and a half, the 30 percent of 12 

open mining is already done.  So, what remains is all 13 

underground. 14 

     Q.   Okay.  Thank you.   15 

          Questions for Mr. Clow. 16 

          Do you recall questions about this 17 

distinction between brownfield and greenfield? 18 

     A.   (Mr. Clow) Yes. 19 

     Q.   What is the significance of having a 20 

successful mine in order to define a brownfield? 21 

     A.   (Mr. Clow) Successful mine would be 22 



Page | 2271 
 

B&B Reporters 
001 202-544-1903 

a--excuse me--one that has established long-term 1 

production and reliability in terms of both 2 

production, costs, and output over a period of time. 3 

     Q.   And what would be the significance of that 4 

mine you just described? 5 

     A.   (Mr. Clow) Well, it establishes that what 6 

they are mining is economic and is reliable and is 7 

based on Reserves. 8 

     Q.   Can we please bring up Document C-0046. 9 

          (Stenographer clarification.)  10 

     Q.   Let's go to Page 2, please, or PDF Page 2.  11 

At the bottom of the page. 12 

          Do you recall receiving questions about 13 

Laguna North? 14 

     A.   (Mr. Clow) Yes. 15 

     Q.   And do you remember that part of this 16 

paragraph was read to you? 17 

     A.   (Mr. Clow) Yes.  I don't remember what was 18 

read, but I remember it being read. 19 

     Q.   Correct.  The end of the second sentence, 20 

which was not read to you, states:  "Further 21 

infill/delineation drilling has been recommended, to 22 
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upgrade the identified Resources." 1 

          What does this recommendation mean to you? 2 

     A.   (Mr. Clow) Well, it follows from the first 3 

sentence, the first part of the sentence which is 4 

"preliminary Resources," not entirely sure what that 5 

means.  But it means that they are uncertain about 6 

them and they need more information.  So, further work 7 

is required in order to get them into--upgrade the 8 

categories and upgrade the confidence level. 9 

     Q.   Okay. 10 

          MR. SMITH:  If we could go to First SLR 11 

Report, Page 78.  PDF Page 78.  Sorry. 12 

          BY MR. SMITH:   13 

     Q.   Do you recall receiving questions regarding 14 

this table? 15 

     A.   (Mr. Clow) Yes. 16 

     Q.   If we could look at the Toldafria line on 17 

the left-hand side under "property." 18 

          Do you see that? 19 

     A.   (Mr. Clow) Yes.  20 

     Q.   It was put to you that that is the same 21 

transaction. 22 
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          Do you agree with that? 1 

     A.   (Mr. Clow) No, it is two different 2 

transactions-- 3 

          (Overlapping speakers.)  4 

          MS. MENAKER:  Actually, that is a 5 

misinterpretation.  I said it was the same property.  6 

There were multiple transactions for the same 7 

property. 8 

          PRESIDENT KALICKI:  I think that was 9 

actually clear from Ms. Menaker's questions.  Anyway, 10 

let us move on. 11 

          BY MR. SMITH:   12 

     Q.   What were some of challenges for you in 13 

preparing this table? 14 

     A.   (Mr. Clow) Finding enough transactions 15 

within the reasonable--the time frame we thought 16 

reasonable, and--and we were unable to find any 17 

transactions based that concluded any form of an 18 

operating project.  So, there are not many--just not 19 

many transactions, really. 20 

     Q.   What is the primary driver of value whenever 21 

you're doing a comparable transactions analysis for 22 
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you? 1 

     A.   (Mr. Clow) In our experience, the primary is 2 

contained gold.  That's where the--as opposed to--I 3 

mean, there are many components, but the primary one 4 

is the amount of gold contained. 5 

     Q.   Okay.  Thank you. 6 

          For Mr. Theben.   7 

          Do you recall receiving questions regarding 8 

these reviews prepared by Mr. Moran and Mr. Robinson? 9 

     A.   (Mr. Theben) Yes, I do. 10 

     Q.   What were the conclusions of those two 11 

individuals? 12 

     A.   (Mr. Theben) The summary is that the EIA was 13 

lacking in a lot of areas.  14 

          (Interruption.) 15 

     A.   (Mr. Theben) In a lot of areas, technical 16 

aspects. 17 

     Q.   Okay.  And do you still agree with those 18 

conclusions on the technical aspects? 19 

     A.   (Mr. Theben) Absolutely. 20 

          MR. SMITH:  I have no further questions. 21 

          PRESIDENT KALICKI:  Thank you very much, 22 
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Mr. Smith. 1 

          Mr. Townsend, any questions? 2 

          ARBITRATOR TOWNSEND:  No, thank you.  None 3 

for me. 4 

          PRESIDENT KALICKI:  Thank you. 5 

          Professor Douglas?  6 

          ARBITRATOR DOUGLAS:  No, nothing further.  7 

Thank you. 8 

          PRESIDENT KALICKI:  Thank you. 9 

          So, gentlemen, this does conclude your 10 

Expert examinations.  Thank you very much for coming 11 

to assist the Tribunal.  It's been most helpful to us, 12 

and we appreciate it.  Have a good day, and you are 13 

now excused.  14 

          THE WITNESS:  (Mr. Theben) Thank you. 15 

          THE WITNESS:  (Mr. Clow) Thank you. 16 

          THE WITNESS:  (Mr. Lambert) Thank you. 17 

          (Witnesses step down.) 18 

          PRESIDENT KALICKI:  All right.  Counsel, 19 

it's a little earlier than I normally would suggest 20 

our long break, but I'm assuming that FTI needs at 21 

least a short break to bring in Mr. Rush, and then 22 
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once we've brought him in, we won't want to interrupt 1 

his presentation.   2 

          So, one option is to take the long break 3 

now.  The other is to just take 10 minutes, let them 4 

set him up, and then take our long break in another 5 

45 minutes.  I personally don't have strong feelings 6 

between those two.  Let me just ask my colleagues if 7 

they have a preference. 8 

          Do you want?  No? 9 

          (Discussion away from microphones.) 10 

          (Interruption.)  11 

          MR. GOSIS:  Can you hear me now. 12 

          PRESIDENT KALICKI:  Yes. 13 

          MR. GOSIS:  Oh, thank you very much.  We 14 

have not received as yet the presentation by Versant, 15 

unless it was in the last minutes or so-- 16 

          (Overlapping speakers.) 17 

          PRESIDENT KALICKI:  Yeah.  It just came 18 

through, 10:49.  Just this second.  Yeah. 19 

          MR. GOSIS:  Because that affects the time to 20 

review that you mentioned yesterday was important, and 21 

if we're going to start in 10 minutes, we, of course, 22 
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would be 15 minutes short of the revision time that 1 

was granted. 2 

          PRESIDENT KALICKI:  Well, PowerPoint 3 

presentation are only due 15 minutes before, 4 

demonstratives are due an hour before.  I haven't 5 

looked at what we received to see if it has 6 

demonstratives. 7 

          So, why don't we do that?  Why don't we take 8 

our 30-minute break now, and we will then resume with 9 

Mr. Rush. 10 

          So, that's 20 minutes after the hour.   11 

          All right.  We will see you all then. 12 

          MR. GOSIS:  Perfect. 13 

          (Brief recess.)  14 

          PRESIDENT KALICKI:  All right.  Everyone 15 

ready to begin? 16 

          I will assume so, absent an objection.  17 

          GARRETT RUSH, CLAIMANTS' WITNESS, CALLED  18 

          PRESIDENT KALICKI:  All right.  Welcome, 19 

Mr. Rush.  Thank you for coming to assist the Tribunal 20 

today. 21 

          Can you confirm for the record, can you see 22 
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us and hear us adequately? 1 

          THE WITNESS:  I can. 2 

          PRESIDENT KALICKI:  Thank you very much. 3 

          You have done this before, and I'm sure you 4 

have been sitting in, so I'll only give you the very 5 

short version of my instructions.  Please try to speak 6 

slowly and avoid overlaps.  Tell Counsel if you need 7 

them to repeat or rephrase a question.  If you 8 

understand it, please try to keep your answers short, 9 

including a "yes" or "no," if that's possible.  And 10 

tell me if you need a break. 11 

          Beyond that, I think we can move to the 12 

Expert Declaration.  Could you please read this? 13 

          THE WITNESS:  Yes.  I solemnly declare, upon 14 

my honor and conscience, that my statement will be in 15 

accordance with my sincere belief. 16 

          PRESIDENT KALICKI:  Thank you.   17 

          And would you affirm that during the course 18 

of your examination, you will not receive or provide 19 

communications of any sort? 20 

          THE WITNESS:  Yes, I confirm. 21 

          PRESIDENT KALICKI:  And can you confirm that 22 
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other than your Reports and your Presentation, you 1 

have no other documents with you on the desk? 2 

          THE WITNESS:  I confirm. 3 

          PRESIDENT KALICKI:  Thank you very much. 4 

          Ms. Satija, I gather this will be your 5 

direct?  Do you have any introductory questions before 6 

his presentation?  7 

          MS. SATIJA:  Thank you, Madam President.   8 

          A very good morning and afternoon to the 9 

Members of the Tribunal. 10 

          Mr. Rush, just two quick questions. 11 

DIRECT EXAMINATION 12 

          BY MS. SATIJA:   13 

     Q.   Could you please confirm for the record that 14 

you have submitted two Expert Reports in this case:  15 

One dated July 20, 2020, and the second dated 16 

11 June 2021? 17 

     A.   I confirm. 18 

     Q.   And do you confirm that there are no 19 

changes? 20 

     A.   Correct, no changes. 21 

          MS. SATIJA:  With your permission, Members 22 
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of the Tribunal, I now invite Mr. Rush to proceed to 1 

his Direct Presentation.  Thank you. 2 

          PRESIDENT KALICKI:  Please do. 3 

          THE WITNESS:  Thank you. 4 

DIRECT PRESENTATION 5 

          THE WITNESS:  Let's get started on Slide 2, 6 

the Table of Contents.  I divided today's presentation 7 

into seven parts.  I'll first do a brief overview of 8 

Claimants' investment, and then I'll address the 9 

framework for assessing damages here.  And then in 10 

Sections III through V, I'll discuss the valuation of 11 

the components of the Tambor Project.  And, lastly, in 12 

Section VI, I will address pre-award interest. 13 

          Next slide. 14 

          So, starting with a quick overview of 15 

Claimants' investments. 16 

          Next slide, please.  17 

          So, you can see on the left the target zones 18 

of the Tambor Project.  And then on the right side, 19 

there's zones allocated among three different 20 

categories.  Three of those zones are under the 21 

"Operating Mine."  Another four are under the "Known 22 
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Exploration Potential."  And, these were allocated by 1 

SRK, but they have implications also for the 2 

valuation.   3 

          So, for instance, here you can see three of 4 

the zones in the Known Exploration Potential are Hard 5 

Rock Targets, and one is a Saprolite Target.  As you 6 

heard yesterday, the Hard Rock Targets tend to have 7 

higher grades, but do often contain an underground 8 

component in the mining; whereas, the Saprolite Target 9 

is closer to the surface, but has a lower grade.   10 

          And then the third category is the Lost 11 

Exploration Opportunity, and there are seven zones in 12 

the Lost Exploration Opportunity category, including 13 

Hard Rock Targets and the Saprolite Target.  14 

          Next slide. 15 

          In this slide, we are showing a timeline, 16 

but it is overlaid on the price of gold.  And you can 17 

see from the timeline, as you know, KCA acquired 18 

interest in Exmingua in 2008.  Four years later, 19 

construction begins on the Operating Mine and the 20 

processing facility.  And then, by late 2014, Exmingua 21 

begins Mining Operations.   22 
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          And you can you see across the bottom, the 1 

total amount invested in this project through 2020 was 2 

28 million, and we've allocated that over time 3 

periods.  And then on the right, I note--I thought 4 

this was a useful commentary from Secretariat.  Of 5 

course, when you are valuing a mine, gold price is 6 

very important and central to the analysis, and I just 7 

wanted to note the effect of changing gold prices on 8 

the value of a mine. 9 

          So, for instance, in this case, Secretariat 10 

did a valuation in November 2015 and another one in 11 

May 2016.  The price during those two periods 12 

increased 17 percent, but they note that the Junior 13 

Gold Index, which is our index of gold mining stocks, 14 

increased 63 percent.  And this is an effect we see on 15 

gold mines as they have operating leverage in that as 16 

prices increase, costs do not keep up with those price 17 

increases, and so there's a magnified effect on 18 

profitability and, therefore, a magnified effect on 19 

value when prices increase. 20 

          Next slide. 21 

          Now starts Section II on the framework for 22 
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assessing damages in this case. 1 

          Next slide. 2 

          The Experts in this case agree that the 3 

objective is to put the Claimants in the economic 4 

position they would have occupied absent the Alleged 5 

Breaches.  We contend, and I'll explain in this 6 

presentation that Secretariat has not done that, even 7 

though they are saying that that is the objective as 8 

well. 9 

          Next slide. 10 

          Now, there are some necessary considerations 11 

for putting Claimants in that economic position they 12 

would have occupied absent the Alleged Breaches, and 13 

these have direct and indirect impacts on the 14 

valuation. First, is Claimants intended to own and 15 

operate the Tambor Project through the life of the 16 

Project.  That is, they didn't intend to sell it. 17 

          Claimants intended to advance the Tambor 18 

Project, similar to how the Project had been advanced 19 

to that date, without the need for outside financing. 20 

          And, lastly, Claimants had the time and 21 

flexibility to follow a staged approach to exploiting 22 
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the Tambor Project.  They did have a producing mine, 1 

they had also identified exploration sites and 2 

targets, and they had a processing infrastructure in 3 

place to exploit those targets. 4 

          Now, the challenge, I think, for the Damages 5 

Experts in this case is, despite the intent to develop 6 

a mine over its life, the damages assessment needs to 7 

assign a value at a point in time. 8 

          Next slide. 9 

          We've had approached--the Damages Experts 10 

have approached this in two different ways, and they 11 

have significant impacts on the valuation.  We have 12 

performed an ex post analysis as of our last Report, 13 

March 2021.  An ex post analysis is typically around a 14 

current date.  Secretariat has performed an ex ante 15 

analysis, so they have done valuations on May 2016 and 16 

November 2015. 17 

          For the Project Stage, we assume, as is the 18 

case, that the Operating Mine is in a Production 19 

Stage, and the exploration targets are in the Advanced 20 

Exploration Stage as of March 2021.  Secretariat, for 21 

Project Stage, assumes everything is in an exploration 22 
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stage, including the Operating Mine. 1 

          For Valuation Approach, we used primarily 2 

the Income Approach for the Operating Mine.  For the 3 

Exploration Properties, we use a Market Approach. 4 

          Secretariat uses a Market Approach, and for 5 

that, they use Exploration Property comparable 6 

transactions.   7 

          Next slide. 8 

          Now, the issue we have with the Fair Market 9 

Value Standard in 2016 at that ex ante date is that 10 

there is no realistic scenario where the actual or 11 

even hypothetical seller of a project such as Tambor 12 

would have sold it for a single price in May 2016, 13 

unless there was some form of distress or the seller 14 

maintained a share of the future upside.  And we see 15 

that with Radius's sale earlier on to KCA. 16 

          Now, we think that Mr. Rosen in the Bilcon 17 

matter has summarized this well, and while it's a 18 

different set of facts, I think it applies here.  And 19 

in that case, he says:  "The investors intended to 20 

develop and make use of the White Point Project, but 21 

they are looking for full reparation, and accepting a 22 
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price different than the Present Value of profits they 1 

could receive by operating the Project themselves 2 

would not be full reparation." 3 

          Next slide, please. 4 

          Now, Secretariat shifts the impact of the 5 

measures onto Claimants in this case.  As I said, 6 

Claimants had no intention of attracting outside 7 

investors or selling, so they did not follow standard 8 

steps in mining exploration and production.  And 9 

Secretariat knows that, but the Tambor Project was not 10 

easily classified under the CIMVal development stages. 11 

          Also, Claimants did not need to develop a 12 

business plan or conduct a Feasibility Study to start 13 

production.  And Secretariat says:  "Feasibility 14 

Studies are not pursued by private companies as the 15 

Cost can be prohibitive, while the value provided by 16 

such studies is not apparent." 17 

          And Secretariat accepts this position, but, 18 

then also relies on Claimants' position as a reason to 19 

assume no progress or a potential progress.  And here 20 

you see they say no contemporaneously prepared  21 

Life-of-Mine Plan or cash flow forecast could be used 22 
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to prepare a reliable DCF in this case.   1 

          And then Secretariat shifts the impact of 2 

the Measures onto the Claimants, where they say the 3 

Claimant did not create any additional value of the 4 

Tambor Project from May 2016 to March 2020.  5 

          And, of course, they didn't.  The Project 6 

was shut down then. 7 

          Next slide, please. 8 

          Now, this is a diagram from our--actually in 9 

both our reports, and you also saw a version of this 10 

from SLR yesterday, and I think it does a good job of 11 

showing the standard phases of a project and also the 12 

value and the studies that are done along the way.   13 

          And so, we have had, in this case, to 14 

overlay the Tambor Project on the standard approach, 15 

and you can see where we put the exploration zones in 16 

the mineral exploration category.  And then on the 17 

far-right, you can see where we have the Operating 18 

Mine under the mine production category.  Secretariat 19 

has modeled the Tambor Project at the low end of the 20 

mineral exploration stage. 21 

          Next slide.  22 
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          So, Secretariat has applied two 1 

reasonableness checks that I would like to address 2 

here.  The first is Claimants' amounts invested, and 3 

the second is related to the historical transactions 4 

for equity in the Tambor Project.   5 

          So, let's start with the Claimants' amounts 6 

invested on the next slide, please. 7 

          So, there's an inconsistent classification 8 

in this comparison of amounts invested to the value 9 

that Secretariat has derived.  You can see here, on 10 

the one hand, they say the Operating Mine is an 11 

Exploration Property.  That is, they say it is still 12 

classified as an Exploration Property.  They value it 13 

like an Exploration Property at 3 to $8 million.   14 

          But then on the right, you can see that they 15 

say that the Operating Mine is not an Exploration 16 

Property.  They say:  "We do not consider a Cost 17 

Approach appropriate for an Operating Mine, but is 18 

appropriate for the exploration potential." 19 

          In doing so, they have skirted around the 20 

amounts invested in the Project, which are between 21 

28 and $33 million, and I would also note that in most 22 
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cases, using a Cost Approach or amounts invested, for 1 

an exploration project--and this was noted yesterday 2 

by the Mining Experts, it is typical to apply a 3 

multiple to the amounts invested.  So, that amount's 4 

invested value would be even more. 5 

          And we contend, when you do this comparison 6 

that Secretariat's conclusion that they provide a 7 

general order of magnitude in this comparison actually 8 

fails.  So, their own comparison of 3 to 8 million, to 9 

28 to 33 million demonstrates that their valuation is 10 

vastly understated. 11 

          Next slide. 12 

          The second reasonableness test is related to 13 

historical transactions.  We say this isn't a valid 14 

comparison, and you have to look at some of the 15 

components of these transactions and the context in 16 

which they took place.   17 

          So, first, these were early stage.  All the 18 

transactions were before the mine construction and 19 

successful production.  We know that there is 20 

significant de-risking to a project when you reach a 21 

production stage and build a processing plant. 22 
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          Second, very different gold environments 1 

existed around the time of these transactions.  So, in 2 

2001 and 2004, when there were a couple of these 3 

transactions, gold price was around 300 to $400 an 4 

ounce, compared to 2016 or even later, when it's 1,800 5 

or more; and today it is over 2,000. 6 

          So, one has to take into account and, as I 7 

mentioned early, that magnifying effect of the gold 8 

price on value. 9 

          And, lastly, the transaction structures 10 

included future values.  So, for instance, Radius, an 11 

exploration company, maintained a significant royalty 12 

in this Project and still does to this day.  Gold 13 

Fields, for its part, maintained an ownership in 14 

Radius and received shares as compensation. 15 

          Next slide. 16 

          So, now, I'll address the valuation of the 17 

Tambor Project's Operating Mine. 18 

          Next slide.  19 

          So, you can see here on the left the 20 

progression up to operations in 2015.  And then in 21 

May 2016, this is where the Experts diverge.  We have 22 
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Claimants continuing to operate the mine and use the 1 

plant infrastructure and processing plants as well as 2 

explore.  Secretariat's scenario is that a 3 

hypothetical seller prefers to receive no value for 4 

its newly constructed operating mine, and so it's at 5 

an exploration stage of 3.1 to 7.5 million. 6 

          Next slide. 7 

          So, why does Secretariat claim the mine 8 

should not be considered Production Property?  And, in 9 

short, it is because the Project doesn't have 10 

reserves.  But when we look at the international 11 

mineral standards such as CIMVal and SAMVAL, they 12 

define a "Production Property" as having an Operating 13 

Mine.  There is no reference to Reserves. 14 

          Secretariat also ignores the examples of 15 

mines that have been successfully operating without 16 

Reserves.  These have been provided by SRK. 17 

          Next slide. 18 

          So, in this case, we say valuing the 19 

Operating Mine using the Income Approach is 20 

appropriate for several reasons.  The Producing 21 

Project--it was a Producing Project under 22 
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international Mineral Codes.  It was in operation for 1 

approximately 1.5 years and had a fully operational 2 

processing plant.  It produced 29,000 gold ounces.  3 

And SRK had confirmed that there is sufficient 4 

information available to appropriately conduct the 5 

Income Approach. 6 

          Next slide. 7 

          Here we show our approaches in parallel for 8 

valuing the Operating Mine.  You can see at the top, 9 

again, we have an ex post approach.  In our Second 10 

Report, this is March 2021, this is Valuation Date.  11 

We use an Income Approach, and we value the Operating 12 

Mine at $81 million. 13 

          Secretariat uses a May 2016 ex ante 14 

approach.  They rely on market comparables and value 15 

the mine at 3.1 to 7.5 million, but they also perform 16 

an illustrative DCF; and, out of that, they say the 17 

value is negative 9.6 to 9.8 million. 18 

          Next slide. 19 

          And here we show the EBITDA, or earnings 20 

before interest, taxes, depreciation, and 21 

amortization, and that's a proxy for cash flow.  And 22 
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you can see that on the far left, the chart starts 1 

with the 2015 actual EBITDA of 2.3 million.  That is, 2 

the Project at its ramp-up stage had a $2.3 million 3 

cash flow. 4 

          I mean, you can see in the blue bars, that 5 

is our projection; and then in the red bar, that is 6 

Secretariat's projections relying on RPA.  And you can 7 

see that, in total, Secretariat is projecting that the 8 

mine would have an EBITDA cumulatively of 4 million.  9 

Secretariat's conclusion is the mine would clearly be 10 

a failure with a negative $10 million value.  And we 11 

say this is inconsistent with contemporaneous 12 

expectations and experience, and that experience is 13 

that, in its ramp-up period, it had already an EBITDA 14 

of 2.3 million, which exceeds the EBITDA projected by 15 

RPA every year. 16 

          Next slide. 17 

          So, this table shows the inputs to the 18 

Income Approach, and you can see on the far right, we 19 

show that the first set are disagreed between SRK and 20 

RPA.  Following that, the input of prices.  That's 21 

where we do agree.  We agree with the historical 22 
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prices and we agree with the methodology for 1 

projecting. 2 

          And then lastly, we disagree with 3 

Secretariat relating to tax, working capital, the 4 

discount rate, and the distribution of cash.   5 

          Next slide. 6 

          So, before we address some of those 7 

disagreements with Secretariat, in our Report, we've 8 

also tested some of the mining metrics that were used 9 

by SRK and RPA.  In two of those, we can compare 10 

against comparable projects that are producing.  We 11 

are able to compare the gold recovery rate and the 12 

All-in Sustaining Costs, and All-in Sustaining Costs 13 

are useful.  They include both Operating Costs, 14 

royalties, CAPEX, and payability costs.   15 

          And so you, you can see that we have 16 

highlighted the gold recovery for RPA at 50 percent, 17 

and you can see how that compares to the SRK estimate 18 

of 82 percent, but then you look down and you can see 19 

for the comparable mines a recovery rate range of 20 

87 percent to 95 percent.  So, the SRK recovery is 21 

still lower than that range, but the RPA is far, far 22 
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lower, dramatically lower. 1 

          And for the All-in Sustaining Costs, you can 2 

see that RPA estimates $1,520 per ounce of All-in 3 

Sustaining Costs, juxtaposed against SRK's estimate of 4 

1,035; and you can see how that compares to the range 5 

below, which is 734 to 1,079.  So, SRK's estimate is 6 

just under the ceiling of that range; whereas, RPA's 7 

is significantly higher. 8 

          Next slide.   9 

          So, we apply Discount Rates and interest in 10 

this case, but it's important to know that they are 11 

applied in different ways, given that we are 12 

approaching the valuation and damages calculation in 13 

different ways.  And so, you can see here that we 14 

apply interest for the Lost Cash Flows Or Lost 15 

Profits, and then we discount future cash flows to the 16 

current date or March 2021. 17 

          Secretariat is applying interest to a 18 

current date from 2016, but discounting all future 19 

Lost Cash Flows back to that 2016 date. 20 

          Next slide. 21 

          So, the first disagreement I'd like to 22 
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address is Lost Profits, and we say we have Lost 1 

Profits calculated from 2016 to 2020, as I showed on 2 

the previous slide.  We calculate that on a pre-tax 3 

basis.  As you know, the lost value, which is based on 4 

a hypothetical sale, is on a post-tax basis. 5 

          But the use of the pre-tax figures for Lost 6 

Profits is based on the assumption that the 7 

calculation of taxes on the but-for Lost Profits will 8 

equal the taxes on the Award.  And this results, if 9 

you actually apply this as a test--and we've done an 10 

illustrative example--that the taxes on the Award for 11 

Lost Profits would be higher than the taxes that would 12 

have been incurred in normal operations in Guatemala. 13 

          And this calculation, the way we have done 14 

this of a historical lost profits on a pre-tax basis, 15 

is consistent with accounting and arbitration 16 

authorities. 17 

          I'll show that you on the next slide. 18 

          So, I won't read these, but--or read all of 19 

them.  But the first one, from a well-known both 20 

Damages Expert and author, he says:  "A pre-tax 21 

lost-profits analysis results in an economic damages 22 
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award that restores the damaged party to its same 1 

economic condition but for the damages event."   2 

          And then in the next quote, from the Global 3 

Arbitration Review, it says:  "This approach is 4 

appropriate if the taxation of the Lost Profits would 5 

have been broadly in line with taxation of the Award." 6 

And that's what we showed on the previous slide.  And 7 

the third quote mirrors that.  We include 8 

otherAuthorities in our Report as well. 9 

          Next slide. 10 

          With regard to working capital, or the 11 

capital needed to sustain the business that's in the 12 

business working, we say there is no change in Net 13 

Working Capital going forward.  And that's because the 14 

mine has reached a steady-state production.  15 

Secretariat estimates that working capital would be 16 

41 percent of revenues over the life of the mine, and 17 

that is based on a mistaken calculation and inclusion 18 

of one-time costs at the very beginning.   19 

          Secretariat does not comment on Net Working 20 

Capital in their Second Report, but we have here 21 

assumed, if they are correct, Secretariat's proposed 22 
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method reduces nominal damage for the Operating Mine 1 

by about 6 percent.  2 

          Next slide. 3 

          With regard to the Discount Rate, we differ 4 

in some key components.  Secretariat includes a 5 

project-specific risk premium.  We say that, in the 6 

But-For Scenario, there is no reason to assume that 7 

this Project's risk would be any different than a 8 

normal mine. 9 

          Secretariat also disagrees with our Cost of 10 

Debt, but they don't provide an alternative, and we 11 

have looked at a number of different sources, and our 12 

pre-tax Cost of Debt falls within that range.  And, 13 

ultimately, we do a sense check on the Weighted 14 

Average Cost of Capital, and our Weighted Average Cost 15 

of Capital of about 9 percent falls within the range 16 

of about 7.5 to 10 percent. 17 

          However, if you were to accept even the 18 

high-end range of Secretariat's Discount Rate, it 19 

would reduce our calculation by about $3.2 million, or 20 

about 4 percent. 21 

          Next slide. 22 
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          Now, Secretariat says that, if Claimants 1 

would not have received dividends, they would not have 2 

historical losses.  And free cash flow is a basis of 3 

both Lost Profits and a valuation.  And free cash flow 4 

essentially implies an investor has a choice to take 5 

the cash flows out as dividends or to reinvest.  So, 6 

regardless if the cash flow is from the Operating Mine 7 

or issued as dividends or reinvested, and if 8 

reinvested, it therefore offsets costs, these cash 9 

flows still constitute a historical loss for 10 

Claimants. 11 

          And if one were to think of a scenario where 12 

Claimants did receive dividends and then reinvested, 13 

it seems that Secretariat would then count those as 14 

Lost Profits, but that seems like an unrealistic 15 

scenario in this case. 16 

          Next slide. 17 

          So, in conclusion, for the Operating Mine, 18 

we show here that we have about $38 million of 19 

historical lost cash flows through March 2021, and 20 

then we value the remainder of the Operating Mine, as 21 

of March 2021, at $42.8 million.  And then there's a 22 
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value of an impounded concentrate of around $639,000, 1 

$640,000.  We understand that Claimants are still not 2 

able to realize the value from this impounded 3 

concentrate because they are unable to export it. 4 

          Next slide. 5 

          Now, Secretariat's analysis of the Operating 6 

Mine, as I mentioned before, is based on a market 7 

approach.  And we see three flaws with this.   8 

          First, it is valuing the Operating Mine 9 

using transactions for just 10 

exploration/development-stage projects. 11 

          Second, they have chosen transactions that 12 

consist of projects with significantly lower gold 13 

grade compared to the Operating Mine at Tambor. 14 

          And, lastly, Secretariat contends that these 15 

comparables would include the value of the Known 16 

Exploration Potential and Lost Exploration 17 

Opportunity, but they do nothing to support this 18 

contention.  So, even if assuming this were the case, 19 

the Operating Mine is still a factor in the valuation.   20 

          And here we have a quote from an authority 21 

talking about brownfield exploration.  They say that, 22 
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from a geologist's perspective, that exploration 1 

projects near or adjacent to an already Operating Mine 2 

have less risk.  And they also, of course, have no 3 

need for additional Capital Costs for processing.  So, 4 

there's a geological component and there's also a cost 5 

component. 6 

          Next slide. 7 

          So, I'll now describe the valuation we do 8 

for Tambor's Known Exploration Potential, or KEP. 9 

          Next slide. 10 

          So, SRK estimated about 2.3 million ounces 11 

of Resource potential that could be identified between 12 

2016 and 2021.  We apply a comparable companies and 13 

transactions approach to this Resource Estimate.  You 14 

can see that on the left side.   15 

          We use comparable public companies and track 16 

transactions with pre-production projects in Latin 17 

America.  We have excluded companies with reported 18 

factors that affect that value, such as legal issues 19 

or large amounts of non-gold Resources, and from that 20 

we calculate an EV/Resource multiple, so 21 

a dollars/ounce multiple, to apply to the Resource 22 
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potential estimated by SRK.  And then, as a secondary 1 

approach, we employ the Exploration Status Method and 2 

Geological Probabilistic Method that SRK described in 3 

their testimony. 4 

          Next slide. 5 

          You can see here we show on the right side 6 

the summary of our Market Approach with comparable 7 

companies and transactions together, and you can see 8 

on the left side we have a quote from Secretariat.  We 9 

agree with this quote, that:  "Transactions do not 10 

need to be perfectly comparable or match up along all 11 

key project attributes."   12 

          So, really, what we're trying do here is 13 

create a portfolio of projects with overlapping 14 

similarities to the Tambor Project.  And we've split, 15 

ultimately, these projects into two parts, a 16 

lower-grade section and a higher-grade section.  We 17 

apply the higher grade to the Hard Rock Targets, and 18 

we apply the lower grade to the Saprolite Targets. 19 

          Next slide. 20 

          You can see here the results of our 21 

analysis.  On the left you see our valuation using 22 
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this approach resulted in a value of 69 to 1 

$94 million.  And then on the right, the secondary 2 

approaches, the exploration status and geological 3 

probabilistic method, suggest a value between 76 and 4 

94--sorry, 76 and 161 million.  And we use that to 5 

overlap with ours.  So, you can see that the 6 

conclusion we come to is that the SRK methods would 7 

suggest something along the higher end of our range.  8 

So, we use the low end of their range at the bottom, 9 

and we use the high end of our range at the top, so 76 10 

to 94 million is our conclusion. 11 

          (Interruption.)  12 

          Next slide. 13 

          Now, I mention that Secretariat uses 14 

comparable projects for its--for the valuation of the 15 

whole Project, and they apply these, really, to the 16 

Operating Mine Resources.  And you can see here on the 17 

left they have the exploration projects that they used 18 

for their analysis, and we show the definition they 19 

used at the bottom, and these are projects all that 20 

haven't completed studies, and they have just 21 

Resources, no Reserves.  And all of these are 22 
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transactions that occurred before the March 2016 1 

Valuation Date that Secretariat uses.  So, they end up 2 

with multiples of about 12.4 to 29.5. 3 

          On the right side, we show some events after 4 

the transaction date because these would be relevant 5 

for our valuation.  And so, for instance, in the first 6 

Exploration Project that Secretariat uses, there was 7 

actually a transaction within the month after the 8 

Valuation Date at 34.2 times.   9 

          And then on the second transaction, you see, 10 

in April 2020, that Project raised $6 million and 11 

moved to start producing without defining "Reserves," 12 

and you can see that they have a value of 28.5.  They 13 

became a public company, so that's a trading value at 14 

that point. 15 

          Then for the third transaction, you can see 16 

that there was a November 2017 transaction related to 17 

that, and that was at 75.1.  So, a significant 18 

increase from the May 2016 multiple that Secretariat 19 

uses. 20 

          The fourth transaction we disregarded 21 

because there was arbitration and litigation related 22 
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to that, affecting the value. 1 

          In the last column, you can see that we say:  2 

Is there a specific reference to other targets?  So, 3 

did these transactions include other targets, like 4 

Tambor had, where it had many other exploration 5 

targets other than just the Resource-defined Operating 6 

Mine?  And for the first one, there's no definitive 7 

reference to "other targets."   8 

          The references to this, the first one and 9 

the second one, are to extending the 10 

already-identified target, and then--or not listing 11 

the target itself. 12 

          For the third one, there is some specific 13 

identification of other targets, and it does seem like 14 

that does trade at a significantly higher value, 15 

reflecting, potentially, those other targets' value. 16 

          Next slide. 17 

          I think--it's important to understand here 18 

that I think that, ultimately, the Experts here would 19 

agree on the value for an ounce of Resource, and we've 20 

shown a comparison here of our valuation on the left 21 

in the blue box at the top with the grades for the 22 
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hard rock target, the Saprolite Target, and the 1 

multiples that we're using, and also the gold price on 2 

our Valuation Date.  And to the right of that, we show 3 

Secretariat's original value in 2016, or original 4 

multiples in 2016, of 16 times.  So, it's slightly 5 

lower than our Saprolite Target multiple.  But the 6 

grade's around the same.  But gold price is 7 

significantly lower.   8 

          And then to the right of that, we show the 9 

updated multiples coming from those more recent 10 

transactions of 34 to 75 times.  I think ultimately 11 

what this does is, once you consider the gold price 12 

differences and the subsequent transactions, we 13 

probably agree on the Resource multiple to apply.  Of 14 

course, we don't agree on the Resources to apply that 15 

to. 16 

          Next slide. 17 

          So, some remaining areas of disagreement 18 

within the Known Exploration Potential.  Secretariat 19 

argues that the Known Exploration Potential does not 20 

have a properly defined Resource.  In 2016, the Hard 21 

Rock Targets SRK has identified were at an 22 
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intermediate level of exploration.  The Saprolite was 1 

at a discovery stage.  Of course, the Resources in our 2 

analysis are expected in a But-For Scenario.  So, 3 

Secretariat is really conflating the But-For Scenario 4 

and an Actual Scenario here. 5 

          Secretariat says there was significant 6 

Exploration Risk for the Known Exploration Potential.  7 

But Secretariat assumes no advancement, and they 8 

assume no advancement with certainty.  They also 9 

ignore the Measures and put the risk of the 10 

advancement onto the Claimants.  For RPA's 11 

contribution, they don't engage in the geology of the 12 

Tambor Project.   13 

          The third argument is that Versant and SRK 14 

do not update our calculations for the Known 15 

Exploration Potential from March 2020 to March 2021.  16 

We, in fact, do.  We assume that we're at the same 17 

stage of progression, but we adjust the value using 18 

the S&P/TSX Global Gold Index, which reflects 19 

generally the value of mining companies. 20 

          Next slide. 21 

          So, I'll now address the valuation of the 22 
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Lost Exploration Opportunity. 1 

          Next slide. 2 

          You can see here that SRK estimated a 3 

contained goal of 4.8 to 8.3 million ounces, and they 4 

reduced this for a probability factor, a 43 percent 5 

reduction, to 2.7 to 4.7 million ounces.  We applied 6 

EV/Resource multiples that we introduced earlier to 7 

those Saprolite and Hard Rock Targets, and you can see 8 

that the Saprolite Target has a negligible value, but 9 

the Hard Rock Target accounts for all of the 252 to 10 

$332 million of value in the Lost Exploration 11 

Opportunity. 12 

          Next slide. 13 

          Now, there's been discussion about the 14 

Exploration in the But-For Scenario, and the scenario 15 

being modeled is one in preparation of a sale or 16 

valuation of the investment in 2020 or 2021.  It does 17 

not reflect how the investor originally planned to 18 

extract value from the Tambor Project but for the 19 

measures, and we explain this in our Report, and we 20 

say we model a current Fair Market Value, but in a 21 

scenario where Claimants could have prepared for a 22 
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sale. 1 

          Now, I think Respondent's Counsel said 2 

something on the first day that both reflects a 3 

misunderstanding, but also, in some ways, reflects the 4 

intent of our analysis.  And they say:  "The notion 5 

that there was a $200 million-and-something of value 6 

out there, if that's true, the Claimants would have 7 

been drilling, because drilling is how you define a 8 

Resource, and a Resource is what you can flip for a 9 

lot of money, and drilling is a lot cheaper than 10 

building a mine." 11 

          Well, in this case, the intent of the 12 

Claimant was to build a mine, and they did see 13 

significantly more value in building a mine than 14 

flipping the Project.  But, in our case, in our 15 

But-For Scenario, we are trying to couple with a value 16 

in 2020 or 2021, and so we are looking for that 17 

hypothetical sale around that time. 18 

          Next slide. 19 

          So, the following are some remaining areas 20 

of disagreements related to the Lost Exploration 21 

Opportunity valuation.   22 
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          First, Secretariat says the SRK's Resource 1 

Estimate is not in compliance with international 2 

standards.  Of course, as I mentioned earlier, we're 3 

valuing Expected Resources in 2021, so, again, this is 4 

conflating actual and But-For Scenarios. 5 

          They say there's no new evidence since 2016 6 

to assume the value would increase, but that, again, 7 

puts the effect of the Measures on Claimants, the 8 

delay and the uncertainty of that time. 9 

          And, lastly, Secretariat's chosen 10 

comparables, they say, compare--include the value of 11 

the Operating Mine and the value of Exploration.  As 12 

we mentioned, there's no comparable transactions that 13 

include Operating Mines in their analysis, and 14 

Secretariat does not separately identify the potential 15 

value in these comparable Projects. 16 

          Next slide. 17 

          So, lastly, I'll touch on pre-award 18 

interest, and end with the damages conclusion. 19 

          So, in our analysis, we used a pre-award 20 

interest rate of prime plus 2 percent compounded 21 

annually, and this is consistent, we say, with the 22 
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Treaty, which says that interest should be applied at 1 

a commercially reasonable rate.   2 

          Secretariat uses a five-year U.S. Treasury 3 

bond and applies that with simple interest.  And just 4 

have three comments about this. 5 

          First, a U.S. Government bond is not a 6 

commercial rate, and in previous cases, Mr. Rosen of 7 

Secretariat would agree with me. 8 

          Second, commercially reasonable interest 9 

should be applied on a compound basis.  And, again, 10 

Mr. Rosen has commented on simple interest in past 11 

cases.   12 

          And, lastly, by using a simple interest 13 

rate, Secretariat is misapplying the U.S. Government 14 

five-year bond yield, which is reported on a compound 15 

basis.  So, it is intended to be applied on a compound 16 

basis.  So, when you apply it on a simple basis, you 17 

are actually awarding interest below the risk-free 18 

U.S. Government rate.   19 

          Next page. 20 

          I'll just end here.  This is our summary of 21 

damages by components.  Thank you. 22 
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          PRESIDENT KALICKI:  Thank you very much, 1 

Mr. Rush. 2 

          So, now, for--sorry.  I see no Counsel on 3 

the screen. 4 

          There we go.  Mr. Gosis, will this be you?  5 

          MR. GOSIS:  Yes, Madam President.  Thank you 6 

very much. 7 

          PRESIDENT KALICKI:  All right.  Please 8 

proceed when you're ready. 9 

CROSS-EXAMINATION 10 

          BY MR. GOSIS:   11 

     Q.   Good afternoon, Mr. Rush.  I understand 12 

you're in London now? 13 

     A.   I am.  14 

     Q.   It is just the cusp of noon, but it's 15 

afternoon for you, so good afternoon, then.    16 

          Going back to something you just told us 17 

when you were just discussing the area of interest, 18 

you said--I think, referencing Page 33 there, your 19 

understanding of the interest rate that would apply 20 

was consistent with the Treaty. 21 

          Do you remember? 22 
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     A.   Correct. 1 

     Q.   So, what portion of the Treaty and which 2 

Treaty were you analyzing to come to that conclusion? 3 

     A.   I would have to look at the reference, but--  4 

     Q.   It is CL-1, if I'm not mistaken, the 5 

CAFTA-DR.  I'm assuming the Treaty you were making 6 

reference to was the CAFTA-DR Treaty; am I correct? 7 

     A.   That's probably correct.  I would have to 8 

look at our reference again. 9 

     Q.   And I would guess that we would be talking 10 

about Section 10.7.1, probably, but if a different 11 

section you were reading when reaching that 12 

conclusion-- 13 

     A.   Honestly, I forget the section number. 14 

     Q.   Well, we'll put it on the screen.  You see 15 

the screen with the documents?  16 

     A.   Yes. 17 

     Q.   So, this is--sorry.  CL-1.  This is C-1.  It 18 

will be in the binder for Legal Authorities, not 19 

exhibits. 20 

          So, we go to 10.7.1.  I'm going to try to 21 

get a page.  I think it's going to be Page 14 of the 22 
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PDF.  Yes, Pages 14 and 15.  It's a long article.   1 

          But would this be the language and the 2 

Treaty you interpreted to come to the conclusion 3 

whether your assessment of damages and interest is 4 

compliant with the Treaty? 5 

     A.   I don't recall.  I just recall a quote we 6 

had on the slide. 7 

     Q.   So, you just testified that this is 8 

compliant with the Treaty, but when I show you the 9 

Treaty that the Claimants have invoked as the basis 10 

for the claim, you say you don't remember if you read 11 

it. 12 

          Is that your testimony now? 13 

     A.   I have read it; I just don't recall the 14 

section you are showing. 15 

     Q.   Do you have a recollection of analyzing a 16 

different-- 17 

     A.   It was a while ago.  This was--so, I haven't 18 

looked at it. 19 

     Q.   You haven't revised or reviewed the record 20 

in preparation for your testimony today; is that what 21 

you're saying? 22 
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     A.   I did.  I didn't look at that part. 1 

     Q.   But when you say it was in compliance with 2 

the Treaty, do you have any sense of what Treaty that 3 

would be? 4 

     A.   I would have to look at the reference again 5 

in both our presentation and our Report. 6 

     Q.   You have it in front of you, don't you? 7 

     A.   Yes. 8 

     Q.   All right.  If you want to take one minute 9 

and go through your Report and find what Treaty you 10 

are applying--I will represent to you, you are 11 

probably referring to CAFTA-DR.  I will also represent 12 

to you that you are probably referring to 13 

Article 10.7.   14 

          But do take a minute, if you want to go and 15 

look through the references and see whether I'm right 16 

or wrong. 17 

          PRESIDENT KALICKI:  Let me ask Mr. Gosis a 18 

question while Mr. Rush is looking at his Report.   19 

          Are you representing to the Tribunal that, 20 

if we were to do a word search of CAFTA-DR, the words 21 

quoted here would not appear?  Or are you making a 22 
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point that it's not in Article 10.7 and then he has to 1 

hunt and see if it's in somewhere else? 2 

          MR. GOSIS:  No, no.  This is a much simpler 3 

and much fairer question.  When he said he was in 4 

compliance with the Treaty, I'm trying to establish if 5 

he's talking about the same Treaty, to build on the 6 

next line.  But-- 7 

          PRESIDENT KALICKI:  I understand, but the 8 

point of the exercise is trying to test where his 9 

quote comes from, and I just thought it might make 10 

things quicker--I assume that's the point of the 11 

exercise.   12 

          If that quote is not in DR-CAFTA and you 13 

represent that, it might be quicker.  If it is, I'm 14 

not sure that it's the best use of time to have him 15 

looking through the Treaty to try to figure out which 16 

provision he quoted. 17 

          MR. GOSIS:  I will, perhaps, simplify it.   18 

          BY MR. GOSIS:   19 

     Q.   I will represent to you that the language 20 

you were citing to is in CAFTA-DR Section 10.7.   21 

          My question to you is whether you have read 22 
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Section 10.7 to come to that conclusion.  1 

     A.   Yes.  We referenced Article 10.7.3.  2 

     Q.   And this is your analysis you made to come 3 

to the conclusion that the language and interest did 4 

comply with the Treaty; right? 5 

     A.   That's what we referenced for a commercially 6 

reasonable rate. 7 

     Q.   Who is "we" in that sentence?  I'm sorry. 8 

     A.   Well, I work with a team, and so throughout 9 

my Reports, I use "we" as a pronoun. 10 

     Q.   So, "we" is Versant, basically? 11 

     A.   Correct. 12 

     Q.   And so, you didn't get--and this is, 13 

perhaps, the simpler point I was trying to establish.  14 

You didn't get instruction on what language to use to 15 

determine interest?  You made your own analysis of the 16 

Treaty to come to the conclusion, whether a certain 17 

interest rate or another interest rate was compliant 18 

with that Treaty; am I correct? 19 

     A.   Yeah.  This is a common phrase used in lots 20 

of treaties, so this is something that we reference a 21 

fair amount with regard to interest, and are 22 



Page | 2318 
 

B&B Reporters 
001 202-544-1903 

consistent with how we apply interest. 1 

     Q.   And your analysis of the Fair Market Value 2 

of the Project has been the compensation sought by the 3 

Claimants.  Did you establish what the compensation 4 

standard was based on the language of the Treaty? 5 

     A.   "Fair Market Value" is, again, a commonly 6 

used phrase in these treaties. 7 

     Q.   So, you did do your own research of Treaty 8 

language to come to that conclusion? 9 

     A.   Yes. 10 

     Q.   And so, you see there in the Section 10.7 11 

that you have on the screen, there's a reference to 12 

"expropriation" that says:  "Directly or indirectly, 13 

through measures equivalent to expropriation or 14 

nationalization."  And it's--in brackets and in 15 

commas, it says "expropriation" there. 16 

          Do you see it? 17 

     A.   I do. 18 

     Q.   Sorry.  Was there an answer? 19 

     A.   I do.  Yeah. 20 

     Q.   And so, you go to 10.7.1(c), and it says:  21 

"Payment of prompt, adequate, and effective 22 
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compensation in accordance with Paragraphs 2 through 1 

4." 2 

          Do you also see that? 3 

     A.   I do. 4 

     Q.   In your understanding, would the language in 5 

10.7 apply to the determination of compensation in 6 

this case, or would we have to go somewhere else to 7 

get-- 8 

          MS. SATIJA:  Objection.  Calls for a legal 9 

conclusion. 10 

          MR. GOSIS:  Well, he's been analyzing the 11 

Treaty, and he confirmed it was his own understanding, 12 

so I'm just trying to get to the bottom of how-- 13 

          (Overlapping speakers.) 14 

          PRESIDENT KALICKI:  I think the way to ask 15 

him is to ask him whether he--whether, for purposes of 16 

his analysis, he assumed that this section would 17 

regulate the measure of compensation, rather than ask 18 

him for a legal conclusion about whether it does. 19 

          MR. GOSIS:  I would not have been able to 20 

put it better myself.  Thank you, Madam President. 21 

          BY MR. GOSIS:   22 
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     Q.   How would you respond to Madam President's 1 

question, then? 2 

     A.   So-- 3 

          (Overlapping speakers.)  4 

          (Interruption.) 5 

     Q.   If Madam President's question had been my 6 

question, how would Mr. Rush respond to it? 7 

     A.   Well, we do look at the treaties for key 8 

terms that overlap with our quantum analysis, such as 9 

"Fair Market Value," the type of interest to apply; 10 

but, other than that, I'm not reviewing the Treaty and 11 

trying to interpret the legal elements of the Treaty. 12 

     Q.   Which is not an answer to my question, Madam 13 

President's reformulation of my question. 14 

          In your view, did this section regulate the 15 

measure of compensation, or did some other rule in 16 

some other instrument regulate the measure of 17 

compensation? 18 

          MS. SATIJA:  Objection.  Again, calls for a 19 

legal conclusion, Madam President.  20 

          MR. GOSIS:  I'm quoting from Madam 21 

President's question. 22 
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          PRESIDENT KALICKI:  No, you went back to 1 

your original phrasing of the question.  You asked him 2 

for his treaty interpretation. 3 

          Mr. Rush, was this the section that you 4 

relied upon for purposes of determining your view of 5 

the appropriate measure of compensation? 6 

          THE WITNESS:  I don't think so.  I think, 7 

you know, what I'm looking for is quantum terms and 8 

how to measure compensation, and this doesn't really 9 

comment on the measurement of compensation and how, 10 

for instance, of Fair Market Value. 11 

          BY MR. GOSIS:   12 

     Q.   So, if we go--maybe we move the text to the 13 

following page where it says, in subsection (2)  14 

"Compensation shall be equal to the Fair Market Value 15 

of the expropriated investment immediately before the 16 

expropriation took place (the date of expropriation." 17 

          Did you consider that as being the source of 18 

your compensation of damages, Mr. Rush? 19 

     A.   So, the Fair Market Value piece, of course, 20 

and then we were instructed--and I think this is, 21 

again, a legal interpretation--about the measurement 22 



Page | 2322 
 

B&B Reporters 
001 202-544-1903 

date.  And that's why we are using ex post.  I think 1 

we explain in our Report that that's an instruction 2 

from Counsel. 3 

     Q.   And that was the source of my question all 4 

along.  For interest, you took your own review to 5 

decide whether or not a certain calculation was 6 

compliant with the Treaty or not, which assumes you 7 

understand the Treaty and are sufficiently conversant 8 

with the Treaty that you can make that call. 9 

          Now, for the Compensation Standard, as I 10 

understand you now, you did not perform your own 11 

review but were instructed on what compensation 12 

standard to apply. 13 

          Is that your testimony? 14 

     A.   Well, when there are terms like 15 

"commercially reasonable rate," which is really a 16 

business term, and does fall within my area of 17 

expertise, I can make that interpretation, just like I 18 

can interpret what "Fair Market Value" means from the 19 

perspective of an analysis. 20 

     Q.   So, I have to take it, then, that if I tell 21 

you to establish Fair Market Value for an expropriated 22 
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investment immediately before the expropriation took 1 

place, that is not something you could understand? 2 

     A.   I can certainly understand that, but that 3 

was not what I was instructed to do. 4 

     Q.   Did you apply a valuation based on Fair 5 

Market Value or something else? 6 

     A.   I believe it's Fair Market Value.  Of 7 

course, it's in a hypothetical scenario.  So, in our 8 

Reports we explain that scenario and the context of 9 

that valuation, what we are valuing.  But, of course, 10 

this is a damages analysis.  So, first and foremost, 11 

it's a damages analysis that uses an estimate of Fair 12 

Market Value on a specific date, and so that's what we 13 

have done. 14 

     Q.   But, so, Fair Market Value you have defined 15 

yourself.  Actually, you cited, I think--I think you 16 

will find it in Paragraph 75 of your First Report.  17 

You say:  "Fair Market Value is arguably the most 18 

well-known standard of value commonly applied in 19 

judicial regulatory matters." 20 

          Would you say it also applies in investment 21 

arbitration matters? 22 
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     A.   That's correct. 1 

     Q.   Then you go on to cite from the American 2 

Society of Appraisers a definition of Fair Market 3 

Value that says:  "The price expressed in terms of 4 

cash equivalents at which property would change hands 5 

between certain people on a certain date." 6 

          But you see there the reference to "cash 7 

equivalents"? 8 

     A.   Yes. 9 

     Q.   So, it would mean there you have to 10 

transform whatever calculation you do to a cash 11 

equivalent of a certain moment; right? 12 

     A.   Yeah.  Under the assumption you can do that, 13 

yes. 14 

     Q.   And if you cannot do that, then you wouldn't 15 

be testifying today, would you? 16 

     A.   Well, as I explain in the Report and I 17 

explained in the presentation, I think it is extremely 18 

difficult, if not impossible, to do that in 2016, 19 

given the set of circumstances, because a hypothetical 20 

seller and buyer would--particularly the seller would 21 

want to remain in the Project if it had that kind of 22 
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potential.  And that's what we see throughout the 1 

mining industry; we see these royalty agreements.  So, 2 

in some ways, it's circular because then you have to 3 

value that royalty agreement, and you are 4 

essentially-- 5 

     Q.   I hate to interrupt, but we have a limited 6 

amount of time.  My question was very simple.  I'm not 7 

discussing, not now, "when."  I'm discussing "what."  8 

Because you say--we saw today in Slide 10 of your 9 

presentation just now that there is no realistic 10 

scenario where the actual hypothetical sale of a 11 

project such as Tambor would have sold for a single 12 

price.  And so I was trying to elucidate what you 13 

meant by "a single price."   14 

          And then you discuss what dates you don't 15 

like about the calculation.  But can we agree that 16 

every Fair Market Value calculation for purposes of 17 

damages quantification is a single price? 18 

     A.   It is.  But in this case, I think it would 19 

require a lot of assumptions about the future 20 

potential of the Project.  And in some ways it's just 21 

circular for us. 22 
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     Q.   I'm not sure I got your question, but--your 1 

answer.  But my concern here was, you had no issue 2 

with trying to establish a single price as a Fair 3 

Market Value? 4 

     A.   Right.  I think that, ultimately, is the 5 

goal of a Fair Market Value analysis, yes. 6 

     Q.   So, all your work in the two Reports you 7 

have submitted aims at establishing a single figure 8 

which is the Fair Market Value of those assets as of a 9 

given date.  I don't need you to engage in what date 10 

that is, but I'm trying to establish whether it's an 11 

aggregation of things that leads to a single result, 12 

or there's different valuations for different things 13 

here? 14 

     A.   Yes.  Ultimately, we would like to come to a 15 

single result. 16 

     Q.   And that single result is basically what you 17 

showed us on the last slide of your presentation.   18 

          Would it be fair to say that, in your view, 19 

the Fair Market Value of Claimants' losses of 20 

Claimants' investment--and if you assume it has all 21 

been lost, the Claimants' investment--is the sum of 22 
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historical losses plus pre-award interest, plus Fair 1 

Market Value as of the 31st of March 2021, plus the 2 

value of impounded concentrate, plus the lost value of 3 

Tambor's Known Exploration Potential, plus the lost 4 

value of Tambor's Lost Exploration Opportunity. 5 

          (Interruption.)  6 

          (Stenographer clarification.)  7 

     A.   Yeah.  Just to clarify, the first components 8 

you read off are all parts of the lost value from the 9 

Operating Mine.  So it is really the last three 10 

numbers that are-- 11 

     Q.   Yes.  And if you read the Transcript, I 12 

didn't mention Claimants' Operating Mine again because 13 

I assumed-- 14 

     A.   Sure. 15 

          (Overlapping speakers.)   16 

          (Interruption.) 17 

          (Stenographer clarification.)  18 

     Q.   So, and just--your calculation of Fair 19 

Market Value adds the four first elements and the last 20 

two; am I correct? 21 

     A.   Correct. 22 
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     Q.   And you probably very easily understand why 1 

my concern, because the third element says, "Fair 2 

Market Value as of the 31st of March 2021".  And so, 3 

everything adds into the Fair Market Value.  It's not 4 

only that third line in the Claimants' Operating Mine 5 

is Fair Market Value.  Am I right or wrong? 6 

     A.   Yeah, no, and that's a good observation 7 

because we are doing a valuation of the remaining life 8 

of the Operating Mine as of March 2021, and then 9 

there's a historical loss component. 10 

          So, to be more accurate, this reflects 11 

damages, total damages.  But the Fair Market Value of 12 

the Operating Mine in March 2021 is $43 million. 13 

     Q.   Well, you--your conclusion is that Fair 14 

Market Value of Claimants' lost investments as of 15 

whatever date of valuation you use is the sum of 16 

82 million plus 85, plus some point between 252 and 17 

332, which includes every portion of the Operating 18 

Mine, plus every portion of the Known Exploration 19 

Potential, plus every portion of the Lost Exploration 20 

Opportunity; right? 21 

     A.   Yes.  I mean, to your last point, I think 22 
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it's total damages.  So, if you wanted Fair Market 1 

Value, if you wanted to separate out the historical 2 

losses, you would just use the 43 million as the Fair 3 

Market Value of the Operating Mine on the Valuation 4 

Date.  But the total of 82 million is the damages 5 

related to the Operating Mine. 6 

     Q.   Let me try--because I think you are 7 

contradicting yourself.  I'll try to be as fair as 8 

possible to give you an opportunity to explain. 9 

          Do you make an assessment of damages that is 10 

equal to or different from the Fair Market Value of 11 

Claimants' investment as of the Valuation Date you 12 

choose, or were instructed to choose? 13 

     A.   Well, to clarify, the damages include Lost 14 

Profits, historical losses, so that's the first line.  15 

So--but a Fair Market Value is always as of a date, 16 

and it's forward-looking.  So, that's why we have a 17 

separate Fair Market Value component for the Operating 18 

Mine. 19 

     Q.   But I think you are still contradicting 20 

yourself. 21 

          Is the historical losses you mention part of 22 
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the Fair Market Value of Claimants' investments, or is 1 

it something else? 2 

     A.   It's a damage component, but it's not part 3 

of the Fair Market Value on March 2021. 4 

     Q.   So, when we go to--if we go back to 10.7 of 5 

CAFTA-DR, and you were instructed to assume a 6 

Valuation Date that was not the date of the 7 

expropriation, but you didn't tell us you had an issue 8 

with using Fair Market Value as a compensation 9 

standard.  You actually--I'm going to phrase it even 10 

more simply. 11 

          You start--your First Report, Section A 12 

of--sorry, Section 4, subsection (a), the title is 13 

"The Applicable Valuation Standards, Methods for 14 

Quantifying Value." 15 

          Do you see?  You have, probably, the paper 16 

in front of you.  We will put it up on the screen.  17 

     A.   What paragraph is that? 18 

     Q.   It is going to be just above Paragraph 72.  19 

Versant's First Report, Page 32, if I'm not mistaken.  20 

"The Applicable Valuation Standard and Method for 21 

Quantifying Value." 22 
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          Do you see that? 1 

     A.   In Paragraph 72 of the First Report?  2 

     Q.   The title before--you have it there on the 3 

screen. 4 

     A.   Yes.  I see that. 5 

     Q.   So, you go to--in Paragraph 75, you say 6 

"Fair Market Value is arguably the most well-known 7 

standard of value and it is commonly applied in 8 

judicial and regulatory matters." 9 

          And you confirmed to me that you would also 10 

apply in this in investment arbitration matters. 11 

          Do you remember? 12 

     A.   That's right.  Yes. 13 

     Q.   So, is this the standard you applied, or do 14 

you disavow this standard for purposes of this 15 

particular arbitration? 16 

     A.   I apply it for--as part of, and as we 17 

showed, a component of damages. 18 

     Q.   So, were you--in Paragraph 77 you say: 19 

"Because the Fair Market Value of the Tambor Project 20 

reflects the price that a willing buyer and seller 21 

would agree on in an open market, it should be 22 
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measured using recognized valuation methods used by 1 

real world investors."  Then you had should have added 2 

here, if I'm not mistaken--"and they would also 3 

compensate historical losses separate from this Fair 4 

Market Value."   5 

          Is that your testimony now? 6 

     A.   Yes.  I think this is all in context of our 7 

framework for assessing damages, and so in this part 8 

we are addressing the Fair Market Value component of 9 

damages. 10 

     Q.   But you don't make that caveat in this 11 

section of your Report where you describe the 12 

applicable valuation standard and methods for 13 

quantifying value, do you? 14 

     A.   No, I don't.  I think we do describe the 15 

framework we use in this Report and the calculation of 16 

lost profit separately. 17 

     Q.   Sorry.  Paragraph 72 of your First Report 18 

says:  "Claimants contend that Respondent's actions 19 

have resulted in loss of their investments in 20 

Guatemala.  Thus, the calculation of Claimants' loss 21 

primarily entails quantifying the value of Claimants' 22 
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ownership of the Tambor Project." 1 

          Do you see that? 2 

     A.   Yeah, it primarily entails that.  That is 3 

most of the damages related to Fair Market Value. 4 

     Q.   Then you go on to say:  "In subsection (i) 5 

below, we discuss the appropriate standard of value to 6 

be adopted for the valuation in this case." 7 

          Do you see that? 8 

     A.   Right.  For the valuation component. 9 

     Q.   For the valuation, yes.  That's the whole 10 

exercise today.  We are doing nothing but valuation 11 

today. 12 

     A.   Well, we are quantifying damages, and 13 

valuation is part of that. 14 

     Q.   All right.  I stand corrected.  We are going 15 

to do valuation and quantification of damages then. 16 

          This subsection (i) immediately before 17 

Paragraph 73 doesn't speak about any addition to the 18 

Fair Market Value, does it? 19 

     A.   It doesn't. 20 

     Q.   It doesn't. 21 

          When were you first retained to work on the 22 
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valuation or quantification of damages in this case? 1 

     A.   I think the engagement letter was 2 

March 2019. 3 

     Q.   So, at the time the Notice of Dispute was 4 

submitted in May 2018, you hadn't started working in 5 

this case? 6 

     A.   No. 7 

     Q.   Did you review the Notice of Dispute of 8 

May 2018? 9 

     A.   I'm sure I did.  I don't know when I did. 10 

     Q.   If you can pull it up, I think it is a 11 

notation, "Notice of Dispute of May 2018."  It is a 12 

very short document.  We are going to go to the 13 

Section that says "Relief Requested." 14 

          ZOOM TECHNICIAN:  Apologies, Counselor.  Can 15 

you give me a little bit more to go on?  16 

          MR. GOSIS:  "Notice of Intent."  I'm sorry.  17 

It's going to be in the first part of the pleadings, 18 

probably.  Yes.  So, we go to--you see the dates, 16th 19 

May, 2018, on White & Case letterhead.  If we go to 20 

the portion that says "Relief Requested," towards the 21 

end, probably.  22 
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          BY MR. GOSIS:   1 

     Q.   Had you seen this document before? 2 

     A.   I may have.  It's been a while. 3 

     Q.   Do you see there it says that the Progreso 4 

VII Project had an estimated net current value of 5 

approximately 150 million in 2017?  6 

     A.   Right.  The Progreso VII Project.  Correct.  7 

I don't know--just to be clear, when it refers to the 8 

Progreso VII Project, I don't know if that's referring 9 

to just the Operating Mine. 10 

     Q.   Did you ask about this document and what was 11 

meant by this "Relief Requested" in preparation for 12 

your Reports? 13 

     A.   You know, at the time we see documents like 14 

this, these preliminary documents--I don't know how 15 

that number of calculated, and I don't think it was 16 

relevant to my analysis.  We did that, our analysis, 17 

independently.  That's a value in 2017 as well, so, 18 

obviously, we are doing a different analysis. 19 

     Q.   In your First Report, you mention that you 20 

relied on the guidance and standards enacted by CIM 21 

and the Australian Institution of Mining and 22 
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Metallurgy and others, and I think the reference will 1 

be in Paragraph 19 of your First Report if you want to 2 

take a look at it. 3 

          Do you see that? 4 

     A.   Yes. 5 

     Q.   So you confirm you relied on, for instance, 6 

the--I'm going to ask the team at FTI to pull up 7 

Document C-167, "The CIMVAL Code for the Valuation of 8 

Mineral Properties."   9 

          This is one of the instruments you relied 10 

on? 11 

     A.   Yes. 12 

     Q.   Can we go to Section 3.4.3.  It's going to 13 

be on Page 21, I think.  Yes. 14 

          Do you see there, this set of rules and 15 

guidelines in the CIMVAL valuation guides says that in 16 

the Income Approach--your review of the Operating Mine 17 

is based on the Income Approach; right?  A DCF, which 18 

is an Income Approach? 19 

     A.   Correct. 20 

     Q.   You also use an Income Approach to perform a 21 

valuation of the nonexploration potential, together 22 
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with comparables, but you do use an Income Approach 1 

too; right? 2 

     A.   I haven't applied an Income Approach.   3 

          I think you are referring to SRK's analysis 4 

which uses this as an input.  To be technically 5 

correct, their approach is actually considered by 6 

CIMVAL to be a Cost Approach. 7 

     Q.   But do you or do you not use any portion of 8 

an Income Approach to determine the value you assign 9 

to the nonexploration potential? 10 

     A.   SRK has used the Income Approach to 11 

establish a target value, which is an input to their 12 

analysis; that's correct.  And I use--in turn, I use 13 

SRK's analysis as a secondary Valuation Approach in 14 

the Known Exploration Potential analysis we did. 15 

     Q.   All right.  And you see there that in the 16 

Income Approach it says:  "It is generally not 17 

acceptable to use in a Valuation any mineralization 18 

categories (such as potential quantity and grade, 19 

potential resource, exploration potential, or target 20 

for further exploration) that do not conform to the 21 

definitions of Mineral Reserves and Mineral 22 
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Resources." 1 

          Do you see that? 2 

     A.   I do. 3 

     Q.   Then it goes on to say:  "If such categories 4 

of mineralization are mentioned in a Valuation Report, 5 

it must be stated that they are not Mineral Reserves 6 

or Mineral Resources and cannot be relied upon." 7 

          Do you also see that? 8 

     A.   I do. 9 

     Q.   Is it your view that your Valuation Report 10 

complies or does not comply with this guidance? 11 

     A.   Well, again, this is a damages analysis, and 12 

so the scenario that we have explained in our Reports 13 

is one as of 2020 or 2021.  SRK has estimated 14 

resources for that time period.  And as we explain in 15 

this Paragraph 19, we have relied on the guidance in 16 

the expected present-day stage of Tambor's project 17 

zones in applying the Income and Market Approaches to 18 

the Tambor Project.  So, this is a hypothetical 19 

exercise. 20 

     Q.   But do you--a hypothetical exercise.   21 

          Do you or do you not comply with this 3.4.3 22 
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rule?  1 

     A.   Well, CIM doesn't address the type of 2 

damages analysis we are doing.  I would say, in 3 

concept, what we're attempting to do is to comply with 4 

this code, in that we are saying that if there are 5 

resources, one can use the approaches that we have 6 

applied. 7 

     Q.   So, did you estimate the resources? 8 

     A.   No.  I relied on mining professionals to do 9 

that. 10 

     Q.   Which mining professionals would those be? 11 

     A.   SRK. 12 

     Q.   Did SRK define resources for the Known 13 

Exploration Potential or the Lost Exploration 14 

Opportunity? 15 

     A.   They stated that they would be defined as 16 

resources.  They didn't define specific categories of 17 

resources. 18 

     Q.   Can we go to 3.4.4.  Let's start with 19 

subsection (a).  It says here:  "It is generally 20 

acceptable to use Mineral Resources in the Income 21 

Approach if Mineral Reserves are also present and if, 22 
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if general, they are mined ahead of the Mineral 1 

Resources in the same Income Approach cash flow 2 

model." 3 

          Were reserves also identified by SRK, in 4 

your view? 5 

     A.   No, SRK didn't identify reserves. 6 

     Q.   But you still maintain they identified 7 

resources? 8 

     A.   Correct.  They estimated resources.  That's 9 

correct. 10 

     Q.   Can we go to subsection (c) on the next 11 

page?   12 

          It says:  "Where Inferred Mineral Resources 13 

are used in an Income Approach, it is recommended that 14 

the reason for using them be explained, and that the 15 

higher risk or uncertainty be recognized by some 16 

means, which might include using a higher discount 17 

rate, reducing the quantum of the Mineral Resources, 18 

probability weighting the resource quality, applying 19 

sensitivities to the assumptions."   20 

          It ends up saying: "Inferred Mineral 21 

Resources should, if included in the Income Approach, 22 
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be used with great caution and care, particularly when 1 

the Inferred Mineral Resources account for all or a 2 

dominant part of the total Mineral Resources." 3 

          Do you see that? 4 

     A.   I do. 5 

     Q.   Were you aware of this guideline or rule? 6 

     A.   I was.  I think that was sort of a good 7 

question for SRK, but--and maybe you did ask them 8 

this.  But in their estimation, the fact that there 9 

was mining occurring on Indicated and Inferred 10 

Resources is tantamount to, you know, exploration, 11 

additional exploration that would have been done, and 12 

they felt comfortable including those resources in the 13 

Life-of-Mine Plan. 14 

     Q.   But--so, for the Operating Mine, you are 15 

using the--you confirm whether you were using the 16 

Maynard estimates or the comp estimates.  Do you know?  17 

     A.   Yes.  I'm aware we're using the estimates 18 

relied on by SRK, which is the 2003 estimate. 19 

     Q.   And would you agree with me that those 20 

estimates--and we're not talking about the Known 21 

Exploration Potential or loss of Exploration 22 
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Opportunity.  We are simply talking now about the 1 

Operating Mine.  85 percent of the resources were 2 

Inferred, and 15 were Indicated. 3 

          Would you agree? 4 

     A.   Yes, I agree. 5 

     Q.   So, that would mean the predominant part of 6 

the Mineral Resources were Inferred Mineral Resources; 7 

right?  85 percent? 8 

     A.   Right.  In 2003, you know, of course there 9 

is mining occurring and there is substantiation of the 10 

grade of the ore that is included in those Reports, so 11 

I think SRK felt comfortable that the Inferred 12 

Resources could be included in the Life-of-Mine Plan, 13 

as is. 14 

     Q.   But was there any subsequent exploration or 15 

delineation of resources, estimation of resources for 16 

the portion that was in the Operating Mines subsequent 17 

to 2003/2004? 18 

     A.   There was a tunnel drilled that confirmed 19 

the continuation of the orebody. 20 

     Q.   Exploration-- 21 

          (Overlapping speakers.)   22 
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          (Interruption.) 1 

          (Stenographer clarification.)  2 

     Q.   Was there any exploration performed 3 

subsequent to 2004?  4 

     A.   I think the tunnel that was drilled would 5 

contribute to exploration.  It's a pretty significant 6 

exploration endeavor. 7 

     Q.   Not-- 8 

          (Overlapping speakers.)   9 

     A.   Correct.  Continuing the continuation of the 10 

orebody. 11 

     Q.   But there was no--no resources--  were 12 

defined after the 2004-- 13 

          MS. SATIJA:  Objection, Madam President.  14 

          This is beyond the scope of Mr. Rush's 15 

expertise as a Valuation Expert.  These questions go 16 

to the definition of "Resources," which lies more in 17 

mining expertise and were not raised with our Mining 18 

Experts. 19 

          PRESIDENT KALICKI:  I think it is okay to 20 

ask him whether his Valuation Report assumed any--that 21 

any additional resources were defined after a certain 22 
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date.  So you can--I think, Mr. Gosis, you can ask him 1 

about the assumptions in his Report.  I'm not sure you 2 

can ask him the geologic conclusions. 3 

          MR. GOSIS:  Absolutely.  I was only asking 4 

whether he was aware of any additional exploration 5 

work after 2004. 6 

          PRESIDENT KALICKI:  Did your analysis assume 7 

any additional exploration work after 2004? 8 

          THE WITNESS:  No.  9 

          BY MR. GOSIS:   10 

     Q.   If we go to Slide 35 of your presentation, 11 

just today.  Let's go with Slide 33 before.  Sorry. 12 

          See there the bottom left, where it 13 

says:  "Calculated and apply EV/Resource multiple to 14 

SRK's estimate to the Resource potential"? 15 

     A.   Yes. 16 

     Q.   You see language there. 17 

          So, did that not contradict the language we 18 

just saw in the CIMVal valuation rules, that we 19 

shouldn't refer to estimate--or Resource potential 20 

formulation, similar formulations without some strong 21 

caveat? 22 
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     A.   Well, again, this is a hypothetical 1 

scenario.  We are not valuing a specific amount of 2 

Resources at a specific time.  Historically, we are 3 

projecting an amount of Resources that would be 4 

available in 2020 or 2021.  So, I don't think that 5 

CIMVal covers this type of analysis. 6 

     Q.   Well, if we go to Slide 35, now.  So, you're 7 

saying CIMVal doesn't cover this type of analysis.  8 

You said you relied on CIMVal in the preparation of 9 

your Report.  10 

     A.   That's right.  We're saying that if, in the 11 

scenario, if there are Resources available and 12 

identified in 2020 or 2021, CIMVal recommends the use 13 

of a Market Approach.  And that's what we've applied 14 

to the estimated Resources in 2020 or 2021. 15 

          What CIMVal is referring to is potential 16 

Resources is if, on a certain date, and you are trying 17 

to value something on that date, and you are looking 18 

for and estimating potential Resources, then that's 19 

what the CIMVal is warning against. 20 

          This is--we are valuing identified Resources 21 

on a specific day.  Yes, it's hypothetical, but it 22 
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would be hypothetically in accordance with CIMVal. 1 

     Q.   So, the estimation of Resources you take 2 

from SRK, then, am I right? 3 

     A.   Correct. 4 

     Q.   But if we go--say, for instance, we go to 5 

SRK's Second Report.  And I'm going to ask FTI to show 6 

us Paragraph 35.  And we'll remain with the English, 7 

for now, yes.  They say there:  "They do not consider 8 

it would be appropriate or necessary for SRK to adopt 9 

or incorporate the confidence levels present in the 10 

CAM estimate."  And they say: "Our aim was not to 11 

report Mineral Resources." 12 

          Do you see that? 13 

     A.   Yes. 14 

     Q.   And so, you still consider SRK did estimate 15 

Resources, although they disclaimed in this 16 

Paragraph 35 that they did not try and report Mineral 17 

Resources? 18 

     A.   I think they are trying to avoid--what 19 

CIMVal is saying is that you can't, as of 2016, or 20 

project any Resources.  But what they did is estimated 21 

Resources, if the Project were allowed to continue. 22 
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     Q.   Your valuation of damages in this case is 1 

premised on the notion that certain Measures were 2 

adopted that were breaches of CAFTA-DR.  Am I right? 3 

     A.   Correct. 4 

     Q.   And you list such Measures in Paragraph 6 of 5 

your First Report.  Maybe we can take a look at that.  6 

So, there's six bullet points on the page to the right 7 

of the screen?  8 

     A.   Yes. 9 

     Q.   So, these are the six Measures that for 10 

purposes of valuation constitute the breaches for 11 

which compensation is calculated; right? 12 

     A.   That's right. 13 

     Q.   And the conclusion of your analysis is that, 14 

if any of these six Measures was found to have 15 

existed--even if the other five were not--the damages 16 

that Claimants should be entitled to receive are the 17 

sum of 82 plus 85 plus somewhere between 252 and 18 

$332 million; right? 19 

     A.   So, you're saying that--you're interpreting 20 

what I'm saying is that any one of these Measures 21 

would equate to the full amount of damages; is that 22 
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correct? 1 

     Q.   I think I should be crossing you and not 2 

vice versa, but is that your position, that any one of 3 

these Measures would result in those damages?  Or 4 

damages would only exist in that amount if all six 5 

Measures were found to have occurred-- 6 

          (Overlapping speakers.) 7 

     A.   You do have to look at--  8 

          (Interruption.) 9 

     Q.   Was said to have occurred in breach of 10 

CAFTA-DR? 11 

     A.   So, no, you'd have to look at each of these 12 

measures.  So, for instance, the suspension of the 13 

Exploitation License, obviously, is the primary 14 

measure that's affecting the damage calculation.  We 15 

are doing--what you can also see the impounding of 16 

Concentrate 2, which we list it as well, so 17 

that--that's a separate but it adds onto the total 18 

damages. 19 

     Q.   So, perhaps, this clarifies things.  None of 20 

the two Measures you mentioned has any impacts on any 21 

losses on Santa Margarita, for instance; right? 22 
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     A.   Those two Measures don't, correct. 1 

     Q.   So, why would the fair market value of Santa 2 

Margarita be an appropriate compensation for any of 3 

the two Measures you just identified? 4 

     A.   Because I think it's Claimants' case that 5 

they would have proceeded with both exploration and 6 

exploitation of the Santa Margarita License, had they 7 

been allowed to continue with the Project. 8 

          (Overlapping speakers.) 9 

     Q.   Maybe you know or maybe you don't know.  The 10 

Exploitation License that was suspended was not for 11 

Santa Margarita.  It was only Progreso VII; right? 12 

     A.   Correct. 13 

     Q.   So, the suspension of the Exploitation 14 

License has no effect on Santa Margarita, does it? 15 

     A.   From a business perspective, I think it 16 

certainly affects the out-- 17 

          (Overlapping speakers.) 18 

          MS. SATIJA:  Objection.  Calls 19 

for--objection, Madam President, calls for legal 20 

argumentation.  Again, the Expert's expertise is in 21 

damages. 22 
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          PRESIDENT KALICKI:  Yeah.  I think, again, 1 

you can ask him about his instructions or his 2 

assumptions in his Report.  I'm not sure it makes 3 

sense to have him try to characterize what he 4 

understands to be Claimants' legal case. 5 

          MR. GOSIS:  Absolutely.  And I was trying to 6 

make the simplest of questions. 7 

          BY MR. GOSIS:   8 

     Q.   There's six Measures here. 9 

          Would Claimants be entitled to the damages 10 

you quantify if only one of these six Measures was 11 

found to have actually been adopted in violation of 12 

international law, or do you need all six? 13 

     A.   No, you don't need all six. 14 

     Q.   You don't need all six? 15 

     A.   Correct. 16 

     Q.   If you, for instance, you, Tribunal were to 17 

find that the impounding of concentrate that was 18 

extracted, whether Exmingua was illegally operating 19 

did not happen, it would still make the same 20 

quantification of damages you've done in this case? 21 

     A.   That would affect the impounding of 22 
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concentrate line item of damages. 1 

     Q.   If you were to find that it's not proven 2 

that there was a failure to conduct consultations with 3 

the local communities, with respect to Progreso VII as 4 

ordered by the Courts, it would still have the same 5 

amount of damages that you quantify in your Reports? 6 

     A.   I think I would need legal instruction as to 7 

what impact that would have on the business.  So, I 8 

don't know.  I can't answer that. 9 

     Q.   So, if you have to take instruction in case 10 

any of the six Measures disappeared from the list, 11 

then you would agree with me that your quantification 12 

of damages only materializes if all six breaches came 13 

to be proven and accepted by the Tribunal; right? 14 

     A.   I don't know.  I'd have to take instruction 15 

from Counsel, and determine what impact removing one 16 

of those breaches would have. 17 

          MR. GOSIS:  Madam President is about to--  18 

          (Interruption.) 19 

          (Technical problems.)  20 

          PRESIDENT KALICKI:  All right.  But it 21 

appears to be working now.  So, we'll continue.  Thank 22 
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you. 1 

          MR. GOSIS:  Thank you.  So, just to clarify, 2 

and I see that the Spanish version of the Transcript 3 

did go on, it's not very useful for the Tribunal, but 4 

that is going to give us a benchmark towards find the 5 

source anyways.  6 

          BY MR. GOSIS:   7 

     Q.   You say you cannot tell--and would have to 8 

take instruction on what would be the quantification 9 

of damages if only some of these Measures took place 10 

but not all of the Measures took place. 11 

          Am I right?   12 

     A.   Correct.  13 

     Q.   Would you agree that--so, if I see that 14 

list, only the--starting from the top, the fifth 15 

Measure is the first one that directly refers to 16 

"events affecting Santa Margarita." 17 

          Do you see that? 18 

          MS. SATIJA:  Objection.  The Witness is 19 

being shown an incomplete extract of the document.  If 20 

we could move up as well. 21 

          MR. GOSIS:  There will be time for redirect.  22 
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This document is his own Expert Report.  He has a 1 

printed copy in front of him.  If he wants to read 2 

anything on top of that, he, of course, can.  If he 3 

wants to read the whole of it, of course he can.  But 4 

it's a very fair question. 5 

          (Overlapping speakers.) 6 

          PRESIDENT KALICKI:  Mr. Gosis, I can't 7 

evaluate the objection since I only see the particular 8 

blowouts, but if the question--all right.  It's 9 

moving.  If the question is simply is this the first 10 

bullet in which the words "Santa Margarita" appear, 11 

then I think he can answer that question.  But if 12 

you're asking him whether it's Claimants' case that 13 

any of the prior bullets had a knock-on effect on 14 

Santa Margarita, that's a question for the Claimants, 15 

not so much for him.  16 

          MR. GOSIS:  Certainly, if we go to the 17 

Transcript, I specifically asked "directly affecting 18 

Santa Margarita."  And I can rephrase it.  19 

          PRESIDENT KALICKI:  But you're asking him to 20 

analyze the effect of certain events on the ground on 21 

other events on the ground, and I think that is 22 
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outside his realm of expertise. 1 

          MR. GOSIS:  He's the Valuation Expert.  He's 2 

telling us what would be the economic consequences of 3 

those acts not having happened and to construct a 4 

But-For Scenario.  I'm trying to-- 5 

          (Overlapping speakers.) 6 

          PRESIDENT KALICKI:  He did that on the basis 7 

of instructions from Counsel.  I don't think he is 8 

independently determining whether events on the ground 9 

in Guatemala had certain effects.  You can ask him.  10 

But I think it's pretty clear that he got instructions 11 

on these issues, but you can try to ask him. 12 

          MR. GOSIS:  No, and maybe I wasn't clear 13 

enough, and I apologize.  I'll try to make it, of 14 

course, very clear.  I am not asking the Experts to 15 

validate whether any actual facts took place or didn't 16 

take place.  I'm asking the Experts--and I understand 17 

he was instructed to assume these events took place.   18 

          I'm trying to establish what would happen in 19 

his Expert Opinion, if only some of those facts he was 20 

instructed to assume took place but not others, and as 21 

I go through the list.  Again, this list, it's his 22 



Page | 2355 
 

B&B Reporters 
001 202-544-1903 

Expert Report that makes this list.  I'm saying what 1 

would happen in the hypothetical, I take some of those 2 

events out, how would that effect your valuation? 3 

          PRESIDENT KALICKI:  Mr. Gosis, by all means, 4 

you can ask him that, but I think the questions were a 5 

little bit different.  But why don't you go on and see 6 

what you can do.  I think the immediate question that 7 

prompted the objection was simply whether the fifth 8 

bullet is the first one that directly refers to 9 

events, including Santa Margarita, and I'm not sure--I 10 

honestly don't understand the objection about an 11 

incomplete extract since all the bullets are shown.  12 

So, why don't we continue with that. 13 

          MS. SATIJA:  Madam Arbitrator, if I could 14 

just clarify.  The questions indicate that there are 15 

only six Measures at issue and that is misleading from 16 

just this extract.  And if we pull up and see the 17 

whole language, it would clarify.  That was the basis 18 

of the objection. 19 

          BY MR. GOSIS:   20 

     Q.   I'm sorry, Mr. Rush, you have the Expert 21 

Report in print form with you; right? 22 
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     A.   I do. 1 

     Q.   Did I omit any bullet that you listed? 2 

     A.   No. 3 

          (Overlapping speakers.)  4 

     Q.   I'm going from the heading of that same 5 

Page 8.  "We understanded the actions undertaken by 6 

Respondent which are alleged to be in breach of the 7 

Treaty to include." 8 

          Do you see that? 9 

     A.   I do. 10 

     Q.   And there you list these six Measures? 11 

     A.   Right. 12 

     Q.   Did you consider any other Measure not 13 

listed here as being one of the Measures alleged to be 14 

in breach of the Treaty? 15 

     A.   I don't think so.  I can't recall.  You 16 

know, we received instruction to perform our damages 17 

analysis on a specific date, which include the 18 

valuation.  So, we really didn't parse out damages by 19 

specific measures, and I haven't looked at that. 20 

     Q.   So, the first one speaks to the suspension 21 

of the Exploitation License. 22 
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          Was there an Exploitation License for Santa 1 

Margarita, to your knowledge? 2 

     A.   To my knowledge, no. 3 

     Q.   If there was no Exploitation License, could 4 

any exports be made from Santa Margarita? 5 

     A.   No. 6 

     Q.   So, there's a second list, second item on 7 

the list. 8 

          The third one, it speaks specifically about 9 

Progreso VII. 10 

          Do you see that? 11 

     A.   I do. 12 

     Q.   The fourth one is impounding of concentrate.  13 

Was that concentrate taken from Progreso VII or Santa 14 

Margarita? 15 

     A.   Progreso VII. 16 

     Q.   All right.  So, the first bullet, it does 17 

speak about Santa Margarita, "is a failure to take any 18 

meaningful or effective actions to stop the blockade 19 

of the Tambor Project which have made it possible for 20 

Exmingua to conduct consultations with the local 21 

community." 22 
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          Do you agree? 1 

     A.   I agree.  Going back to your original 2 

question, though, I think some of these other Measures 3 

also affect Santa Margarita.  There is, from a 4 

business perspective, if one loses one's Exploitation 5 

License for Progreso VII, one would not proceed with 6 

attempted Exploitation License on Santa Margarita. 7 

     Q.   Did you--why wouldn't you? 8 

     A.   Well, the cause of the loss of the 9 

Exploitation License for Progreso VII presumably would 10 

also apply to any Exploitation License for Santa 11 

Margarita. 12 

     Q.   Are you aware of an amparo and a "Decision 13 

that suspended--the Order's suspension of the 14 

activities in Progreso VII because of the lack of a 15 

construction permit"? 16 

          MS. SATIJA:  Again, Madam President, I must 17 

object.  This is beyond the scope of the Expert's 18 

expertise. 19 

          (Overlapping speakers.)  20 

          PRESIDENT KALICKI:  It is fair to ask if 21 

he's aware of something.  Let's, please, Mr. Gosis, 22 
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continue. 1 

          BY MR. GOSIS:   2 

     Q.   So, are you aware of a court Decision in 3 

amparo that suspended activities in Progreso VII 4 

because of the lack of a permit to construct? 5 

     A.   I'm generally aware. 6 

     Q.   You're generally aware. 7 

          So, that would not impact Santa Margarita, 8 

would it?  It's not the kind of thing--you just said 9 

"the cause of the loss of the Exploitation License for 10 

Progreso VII presumably would also apply to an 11 

Exploitation License for Santa Margarita."  12 

          Would the old court Order regarding the 13 

construction permit also apply in Santa Margarita? 14 

     A.   No, but it's my understanding that 15 

Claimants' case is that that did have an impact on 16 

their decision to proceed with Santa Margarita. 17 

     Q.   All right.  We will hopefully get some 18 

evidence on that. 19 

          Did you attend the examination of Mr. Kappes 20 

last week? 21 

     A.   I did. 22 
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     Q.   You did. 1 

          Do you remember when he confirmed that both 2 

Exmingua's Notary and Guatemala's Notary certified 3 

that you could go to Santa Margarita without any 4 

impediments?  And we can go to Page 506 of Day 2 of 5 

the Transcript, that's if you don't remember, of 6 

course. 7 

     A.   I don't remember specifically. 8 

     Q.   All right.  Let's go there. 9 

          So, I was quoting from Line 1 of Page 506.  10 

"Both Exmingua's Notary and Guatemala's Notary 11 

certified notarially that you could go to Santa 12 

Margarita without any impediment." 13 

          Do you agree?  14 

          The answer--and the answer was from 15 

Mr. Kappes, of course--"I agree." 16 

          Do you see that? 17 

     A.   I do. 18 

     Q.   Doesn't this negate the fifth item in your 19 

list that there was a failure to take any-- 20 

          (Overlapping speakers.) 21 

          MS. SATIJA:  Objection.  Madam Arbitrator. 22 
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          MR. GOSIS:  I haven't finished my question.  1 

How could you object if I haven't finished my 2 

question. 3 

          MS. SATIJA:  It calls for a speculative 4 

conclusion on the facts. 5 

          PRESIDENT KALICKI:  Let us let the question 6 

be put before you put your objection.  Just as a 7 

matter of good order, so the Tribunal can hear the 8 

question. 9 

          MR. GOSIS:  Thank you.  And so, maybe this 10 

will be graphically useful. 11 

          BY MR. GOSIS:   12 

     Q.   If we can leave that expanded view of these 13 

Lines 1-5 on the top of the screen, while we also look 14 

at the chart at Paragraph 6 of Versant's First Report.  15 

Can we go to Paragraph 6 of Versant's First Report.  16 

There you go. 17 

          Now, we go to the next page, and there's 18 

going to be part of your list.  There you go.  So, if 19 

we could show the list at the bottom of the screen and 20 

Lines 1-6 of Page 506 of the Transcript on the top of 21 

the page--top of the screen.  Sorry.   22 
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          So, your assumption for Item Number 5 is 1 

that there was a "failure to take any meaningful or 2 

effective action to stop the blockades at Tambor 3 

Project that made it impossible for Exmingua to 4 

conduct consultations with the local community to 5 

complete the social studies for its EIA for Santa 6 

Margarita." 7 

          Do you see that? 8 

     A.   I do. 9 

     Q.   If Mr. Kappes confirmed, as he did, that 10 

there was no blockades affecting access to Santa 11 

Maria-- 12 

          MS. SATIJA:  Objection.  Madam Arbitrator, 13 

these are clearly instructions that he's been 14 

questioned on, now, on facts. 15 

          PRESIDENT KALICKI:  Ms. Satija, the Tribunal 16 

may or may not agree with your objection.  But you 17 

keep stating it before he's finished his sentence.  18 

Please let him finish his sentence. 19 

          MS. SATIJA:  I apologize. 20 

          PRESIDENT KALICKI:  Thank you. 21 

          BY MR. GOSIS:   22 
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     Q.   So, if we were to accept--if the Tribunal 1 

were to accept--and that's all that really 2 

matters--that the information at the top of the screen 3 

meant that the fifth element in your list was, 4 

perhaps, in crisis, would that have impacted the 5 

damage quantification that you've made in this case? 6 

          (Overlapping speakers.)  7 

          MS. SATIJA:  I object now that the question 8 

is finished, that this is about speculation as to 9 

factual inputs that are clearly being taken by the 10 

Expert on instruction. 11 

          PRESIDENT KALICKI:  All right.  I think the 12 

original framing that might have been the case, but 13 

Mr. Gosis revised his framing to say "if the Tribunal 14 

were to accept X, would that impact your damages 15 

quantification?" 16 

          He's not asking the Witness to himself opine 17 

on the factual question.  It's asking a hypothetical 18 

if the Tribunal were to accept a certain conclusion, 19 

would that impact. 20 

          So, Mr. Rush, if the Tribunal were to find 21 

that access to Santa Margarita were not effectively 22 
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impeded, would that impact your damages calculation? 1 

          THE WITNESS:  If Claimants could proceed 2 

with exploration and mining on Santa Margarita, it 3 

would affect the damage calculation. 4 

          BY MR. GOSIS:   5 

     Q.   Thank you. 6 

          While we are looking at the Transcript--it 7 

is probably in the background somewhere with my 8 

friends at FTI, if we can go to Page 450, also the 9 

testimony of Mr. Kappes on cross-examination last 10 

Tuesday.  450, Line 12.  So, let's go to Page 376 11 

before to make it simpler.  Again, 376 of the 12 

Transcript.  Yes.  13 

          Do you see there, again, this is the 14 

cross-examination of Mr. Kappes, who's both the 15 

individual Claimant, the first portion of the named 16 

case and the 100 percent controlling Shareholder of 17 

the Second Claimants in the name of the case. 18 

          Would you agree to that, Mr. Rush? 19 

     A.   Yes. 20 

     Q.   And so, Mr. Kappes said that he understood 21 

that there was a multiple-million ounce mine.  He had 22 
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mentioned 7 million ounces.  These are the same 1 

Resources you refer to in Tables 4 and 5 of your First 2 

Report; right?  You speak of 2.25 million and 3 

3.625 million.  There's a variation.  That is, of 4 

course, 5.8 or something.  But Mr. Kappes was speaking 5 

about the same "Resources you included in your Known 6 

Exploration Potential and loss of Exploration 7 

Opportunity calculations"; right? 8 

     A.   I don't think so.  He's referring to a 9 

7 million-ounce gold mine, not gold Resources. 10 

     Q.   But wouldn't those 7 million ounces be the 11 

same that you include in your Known Exploration 12 

Potential and loss of Exploration Opportunity, or 13 

would these be 7 additional million ounces on top of 14 

the 5.8 or something that you identify in your 15 

Reports? 16 

     A.   No.  When you identify Resources for a mine, 17 

it is seldom that all of those Resources become part 18 

of an Operating Mine.  Certainly, some fall away.  19 

They are not economic, and that's part of our Reserve 20 

estimation.  It's overlaying the geology with more of 21 

a financial analysis.  So, what he is referring to as 22 
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a 7 million-ounce gold mine, which would be 1 

significantly more Resources than that, and that's 2 

why, when you look at the comparables we have, 3 

oftentimes the multiples we're using are, you know, 4 

$20 an ounce or $50 an ounce for Resources.   5 

          But for an Operating Mine, you'll see it 6 

more at valued at 4- or $500 an ounce, because the 7 

assumption is that most of those Resources will never 8 

be produced but they still have significant value. 9 

          PRESIDENT KALICKI:  Mr. Gosis, I don't want 10 

to interrupt a particular line of questioning, but 11 

we've been sitting almost two hours, so 1 hour and 50 12 

minutes.  So, in the next five, six minutes, why don't 13 

you find an appropriate break. 14 

          MR. GOSIS:  We can have a break now. 15 

          PRESIDENT KALICKI:  Is that all right. 16 

          MR. GOSIS:  Yes. 17 

          PRESIDENT KALICKI:  Okay.  We'll take--let's 18 

take a 10-minute break.  Mr. Rush, please don't 19 

discuss the case with anyone during the break. 20 

          THE WITNESS:  Of course. 21 

          PRESIDENT KALICKI:  Thank you. 22 
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          (Brief recess.)   1 

          PRESIDENT KALICKI:  All right.  Welcome 2 

back. 3 

          Mr. Rush, can you see me and hear me? 4 

          THE WITNESS:  Yes. 5 

          PRESIDENT KALICKI:  All right.  Mr. Gosis, 6 

your witness. 7 

          MR. GOSIS:  Thank you very much, Madam 8 

President. 9 

          BY MR. GOSIS:   10 

     Q.   Just, perhaps, a clarification that would be 11 

useful for the rest of the cross-examination. 12 

          Were you present during the examination of 13 

Mr. Armitage--Dr. Armitage from SRK? 14 

     A.   I was. 15 

     Q.   Did you hear what he--did you read when he 16 

testified that he had not prepared a Mineral Resource 17 

Estimate for the Known Exploration Potential?   18 

          This is at Page 2042 of the Transcript, if 19 

you need it, something to refresh your memory.   20 

          Do you see it there in the middle of page? 21 

     A.   I do see that. 22 
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     Q.   So, you can confirm SRK did not prepare a 1 

Mineral Resource Estimate for the Known Exploration 2 

Potential; right? 3 

     A.   Yeah.  For reasons that you've shown before, 4 

you can't do that for prospective Resources.  What he 5 

did was an estimate of Resources for purposes of our 6 

damage calculation. 7 

     Q.   You keep coming to that conclusion, but we 8 

were reading--I think the reference was C-157 from the 9 

CIMVal Rules and Guidelines.  We can go there and see 10 

Section 1.5, where it says "purpose of valuation."  11 

You see that?  We are going to put it up. 12 

          You see there that these rules apply the 13 

same for--I'm going to get--at the end of the fourth 14 

line--litigation, expropriation, compensation. 15 

          Do you see that? 16 

     A.   I do. 17 

     Q.   So, these same rules and guidelines apply 18 

even for the purposes we are pursuing now.  And so, 19 

unless you have some authority for why investment 20 

arbitration would not fall into the description of 21 

litigation, at the end of the fourth line of 22 
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Section 1.5, for the calculation of expropriation 1 

compensation, at the beginning of the fifth line.   2 

          These same guidelines, rules, and mandates 3 

contained therein in which you confirm you have relied 4 

would apply exactly for present purposes, wouldn't it? 5 

     A.   Well, I think they apply for an actual 6 

Resource Estimation.  This is an estimated--again, 7 

it's an estimated Resource Estimation under, you know, 8 

a hypothetical scenario, obviously.  I mean, I think 9 

we've been pretty clear about what they did and how 10 

I'm using it. 11 

     Q.   Yes.  Yes, we are.  We are.  That's the 12 

problem, actually. 13 

          So, did you hear Mr. Kappes when he 14 

testified that Claimants were not making a claim for 15 

the 7 million ounces that he had been discussing?   16 

          We can put it up.  It's going to be Page 450 17 

of the Transcript.  That belongs to Day 2, of course. 18 

          And you see there--we start--I think it's 19 

the previous page or--my eyes are not what they used 20 

to be.  Thanks so much. 21 

          So, the valuation you submitted is the 22 
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question.  Slide 13.  There you go.   1 

          "The valuation you submitted--by 'you' here, 2 

I mean Claimants in this Arbitration--speak to the 3 

same, give or take 7 million-ounce projects that you 4 

described in the beginning of your testimony today.  5 

So, whatever you knew about those 7 million ounces, 6 

you already knew about at the time of this EIA, didn't 7 

you?"   8 

          And then he said:  "Well, first of all, keep 9 

in mind, nobody on our side is claiming that we expect 10 

to be compensated for 7 million ounces." 11 

          Do you see that?  12 

     A.   I do.  And I think it's important to take 13 

that along with the other comment that he made 14 

earlier, which is he's talking about a 7 million-ounce 15 

gold mine, not 7 million ounces of Resource.  And he 16 

did describe, I think, in a hypothetical, that a cash 17 

flow that that 7 million ounces would create, and that 18 

was through a producing mine. 19 

     Q.   We will get to the producing mine in a 20 

little while. 21 

          So, whatever he knew--this is the citation 22 



Page | 2371 
 

B&B Reporters 
001 202-544-1903 

we have here. 1 

          Whatever he knew about these 2 

7 million ounces and--just to be clear, I know you 3 

argue that the Known Exploration Potential and loss of 4 

Exploration Opportunity you discuss in your Reports is 5 

not the entirety of those 7 million, but is certainly 6 

contained in those 7 million expectations that 7 

Mr. Kappes was referring to; right?   8 

          And I think that's about where we 9 

interrupted.  It's not like there's 12 million ounces 10 

somewhere, but whatever 5.8.  And that was a range.  I 11 

think it's actually all the way up to 7.  But whatever 12 

aggregation of Known Exploration Potential and loss of 13 

Exploration Opportunity you reach is contained in the 14 

7-million-ounce project that Mr. Kappes was speaking 15 

to; right?  16 

     A.   Well, one, I can't speak to exactly what 17 

Mr. Kappes was speaking to, but when we're talking 18 

about a 7 million-ounce Reserve, that would be a 19 

subset of the Resource ounces that we have estimated.  20 

     Q.   I don't think that makes a lot of sense.  21 

     A.   Well, as I explained--  22 
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          (Stenographer clarification.) 1 

          (Interruption.)  2 

     Q.   Only a portion of any Resources you do 3 

estimate and identify will actually become Reserves.  4 

You can't have more Reserves than you have Resources, 5 

can you? 6 

     A.   Correct. 7 

     Q.   So, that's why I say it doesn't make much 8 

sense.  You said that 7 million-ounce Reserve would be 9 

the subset of the Resource ounces, and I think that 10 

you've got something wrong there. 11 

     A.   No.  Well, one, I can't speak for what 12 

Mr. Kappes meant, but I think he--what he would be 13 

saying is there is more Resources than 14 

7 million ounces; but ultimately 7 million ounces 15 

would become Reserves that could be produced. 16 

     Q.   But would your Known Exploration Potential 17 

and loss of Exploration Opportunity be part of those, 18 

or would be--would they be in addition to those 19 

7 million ounces? 20 

     A.   I'm not sure the 7 million ounces is 21 

Mr. Kappes's estimate of ultimate Reserves, so I'm not 22 
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sure. 1 

     Q.   So, you're saying that there's a chance that 2 

someone was looking at over 12 million ounces, and no 3 

one put that in your estimation of damages? 4 

     A.   I don't know what other people were looking 5 

at. 6 

     Q.   Well, I mean, other people here is the 7 

Claimants, so that would be-- 8 

     A.   So there's a scenario where--  9 

          (Interruption.)  10 

          (Stenographer clarification.)  11 

     Q.   Those are the people, are the Claimants, and 12 

we've established, is the individual Claimant at the 13 

beginning of the name of the case and the sole 14 

controlling Shareholder of the entity that is the 15 

Second Claimant on the beginning of the case. 16 

          You've put there a caveat on Paragraph 11 of 17 

your First Report that I'm going to read:  "Our 18 

analysis and conclusions are based on the documents 19 

and information available to us and instructions 20 

provided to us by Counsel, as identified in this 21 

Report." 22 
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          And you said:  "We reserve the right to 1 

update our analysis and conclusions to reflect any new 2 

information that affects the inputs and assumptions we 3 

rely upon." 4 

          Then I asked you, were you present when 5 

Mr. Kappes testified last Tuesday.  You said you were.  6 

At any rate, you probably had access to the 7 

Transcripts of that testimony.  8 

          And I was, in fairness, simply understanding 9 

your case to be that the 5.7 million ounces that are 10 

the summation of the range of results in the Known 11 

Exploration Potential and loss of Exploration 12 

Opportunity, you do speak to what included in any 13 

7 million-ounce endowment Mr. Kappes spoke to.   14 

          What you're saying now is I don't know of 15 

that.  This might have been a separate thing.  So, 16 

that would mean 13 million ounces somewhere, and this 17 

is the first reference I find those 13 million. 18 

          Do you understand my concern here, Mr. Rush? 19 

     A.   Well, I think it goes to the definition of 20 

Reserves and Resources again.  I don't know what 21 

percentage of the Resources Mr. Kappes is assuming 22 
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could be converted to Reserves.  So, is 7 million--he 1 

might be assuming that all 7 million ounces of 2 

Resources become Reserves.  He might be assuming there 3 

is 8 million ounces of Resources, and 7 million of 4 

those become Reserves.  I have no idea.  5 

     Q.   So, what Mr. Kappes testifies--it's simple.  6 

Let me submit to you, what he testified is that he 7 

based his understanding on the documents received.  8 

That includes the 2003 Maynard Report and the 2004 CAM 9 

Report.  I don't think we would have any form of 10 

argument on that. 11 

          And he said also at the time of the 2008 12 

transaction with Radius, both Radius and him, based on 13 

that information, had this idea about the 14 

7 million ounces. 15 

          Do you want me to go through the Transcript 16 

of his testimony to refresh your memory on this point, 17 

Mr. Rush? 18 

     A.   I don't know what Mr. Kappes is basing his 19 

estimate on, other than, you know, his own experience 20 

and the documents that he's reviewed. 21 

     Q.   But the documents that he's reviewed--which 22 
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I think it's no real discussion there--were the 1 

Maynard and CAM Reports that had been made available 2 

by Radius as the source for that transaction in 2008. 3 

          Do you remember, though?  Do we need to go 4 

and look for the reference in the Transcripts? 5 

     A.   No.  I accept what you're saying. 6 

     Q.   Did you have access to any other exploration 7 

information that was not the Maynard Report of 2003 8 

and the CAM Report of 2004? 9 

     A.   The only other exploration information we 10 

have is included in the SRK Report.  For instance, the 11 

tunneling, the trenching that was done on JNL, so 12 

there's--and some rock-chip samples, but they detail 13 

that in their Report.  I didn't detail that in our 14 

Report. 15 

     Q.   Okay.  All right.  But all of the 16 

exploration work, drilling that was conducted was 17 

prior to the 2003 and 2004 Reports, and not subsequent 18 

to, except for that added tunnel in 2007; I think that 19 

that was not something that resulted in any additional 20 

estimation of Resources.  Am I right? 21 

     A.   Not any additional Resources, no, but I 22 
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think there was other exploration in the form of 1 

trenching and rock-chip samples done. 2 

     Q.   And is that trenching and sampling the cause 3 

for you to abandon the estimates resulting from the 4 

common Maynard reports and going to some other source 5 

of geological information? 6 

          MS. SATIJA:  Objection, Madam President.  7 

Mr. Rush has relied upon our Mining Expert, SRK, for 8 

the Mineral Resource, and these questions go, again, 9 

to mining expertise and not quantum expertise.  He 10 

takes the Mineral Resources as a starting point from 11 

SRK. 12 

          PRESIDENT KALICKI:  Ms. Satija, I'm 13 

absolutely confident that Mr. Rush would be able to 14 

say just that.  And let's see if he--I think the 15 

question is fine.   16 

          I mean, the question is asking, essentially, 17 

what he relied on.  Did he rely on the trenching and 18 

so forth, or did he rely on the Maynard Reports?  And 19 

I'm sure he would have answered what he relied on.  I 20 

don't think we need you to tell him the answer to that 21 

question. 22 
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          So, Mr. Rush, can you go back to the 1 

question?  Is that trenching--oops.  I just lost it on 2 

my feed.   3 

          Is the trenching and sampling the cause for 4 

you to abandon the estimates resulting from the 5 

Maynard Reports and to go to some other source of 6 

geological information?   7 

          THE WITNESS:  So, I did rely on SRK, and I 8 

know, having read the SRK Reports, that that informed 9 

their opinion, but I didn't rely on that 10 

independently. 11 

          MR. GOSIS:  Thank you, Madam President, for 12 

your assistance. 13 

          BY MR. GOSIS:   14 

     Q.   In your understanding, the Claimants 15 

abandoned Exmingua and the Tambor Projects? 16 

     A.   In my understanding, I believe they are 17 

still conducting maintenance of the processing 18 

facility; but, beyond that, I'm not sure what else, 19 

what other activity is going on. 20 

     Q.   Were you present when Arbitrator Professor 21 

Douglas asked Mr. Kappes about--he felt that there was 22 
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anything preventing Claimants from applying for 1 

permitting in relation to Santa Margarita?   2 

          This is Page 531 of the Transcript 3 

corresponding to last Tuesday. 4 

          Do you see there the question from Professor 5 

Douglas?  "What about applying for permitting in 6 

relation to Santa Margarita?  Do you consider that you 7 

are prevented from doing that?"   8 

          And Mr. Kappes answered:  "I don't think we 9 

are." 10 

          Do you see that? 11 

     A.   I do. 12 

     Q.   Had you heard or read this before today? 13 

     A.   I heard it when Mr. Kappes testified. 14 

     Q.   Yet you made no amendment to your 15 

calculation of damages that you submitted in your 16 

presentation today? 17 

     A.   No. 18 

     Q.   Have you also heard that Exmingua is still 19 

active in proceedings before local Guatemalan court in 20 

administrative proceedings regarding the pending 21 

consultations?   22 
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          We had references to these in the 1 

examination of Vice Minister Pérez.  I think we can 2 

see in Page 1407 of the Transcripts.  That would 3 

probably be last Thursday, if memory serves me.  4 

     A.   To be clear, I wasn't present for that. 5 

     Q.   All right.  So, did you have access to the 6 

Transcripts? 7 

     A.   Yes. 8 

     Q.   All right.  So, you see here--I'm reading 9 

halfway through the page--Exmingua is addressing 10 

the--this is a letter from Exmingua to MARN--MARN, you 11 

know, is an acronym for Ministerio de Ambiente y 12 

Recursos Naturales; sorry for my fast Spanish--dated 13 

2nd of September 2021.    14 

          Exmingua was saying to the Ministry of the 15 

Environment, "As I have indicated in the previous 16 

subparagraphs, it is a sine qua non requirement to 17 

be"--maybe we can move to the next page--"able to 18 

order or require my representative, Exmingua, to 19 

present an update of the EIA, or Environmental 20 

Management Plan, contained in the Environmental Impact 21 

Assessment that was approved by the Ministry, the 22 
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exhaustion of the consultation process." 1 

          Do you see there that there's communications 2 

from Exmingua dated December 2021, a couple of months 3 

ago, regarding the activities in--involving the Tambor 4 

Project?   5 

          Do you see that? 6 

     A.   I see that. 7 

     Q.   Yet you have not revised your--the 8 

assumptions on which your calculation of damages is 9 

based? 10 

     A.   No. 11 

     Q.   You stated in your Report--for some reason, 12 

I lost the exact paragraph, but if we can do a--I 13 

think this is from the Second Report.  This expression 14 

there, just before Footnote 127.  Maybe FTI can help 15 

me identify the paragraph.   16 

          You say:  "Whether or not Exmingua was 17 

already returning capital in the early years of the 18 

investment is not indicative of the investment's 19 

value."   20 

          You go on to say:  "This is particularly 21 

true when cash flows are intended to be reinvested to 22 
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continue the development of a longer-term Project, as 1 

was the case with the Tambor Project." 2 

          Do you see that? 3 

     A.   Paragraph--  4 

          (Overlapping speakers.)  5 

          (Interruption.) 6 

          (Stenographer clarification.)  7 

          BY MR. GOSIS:   8 

     Q.   Strike that, please.   9 

          Do you remember that?  Then we will try to 10 

find it, and you will see that.  11 

     A.   I do recall that. 12 

     Q.   That is Footnote 127, I think, so it should 13 

be--it's a paragraph by which end we will see 14 

Footnote 127. 15 

     A.   Yes. 16 

     Q.   And so, as I understood it, this would mean 17 

that whenever any cash flows are received that are 18 

supposed to be reinvested, they are not relevant for 19 

the determination of value of a given project. 20 

          Am I reading you wrong? 21 

     A.   Could you repeat that? 22 
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     Q.   You're saying whether or not Exmingua was 1 

already returning capital in the early years of the 2 

investment, you say, "is not indicative of the 3 

investment's value." 4 

          So, I understand that to mean, whatever cash 5 

was being obtained is not reflective--is not 6 

indicative of the investment's value, because it will 7 

be reinvested; right? 8 

     A.   If an investment is generating cash, it 9 

doesn't matter how it's distributed, because that 10 

affects value.  The cash contributes to value. 11 

     Q.   But you say it's not indicative of the 12 

investment's value because you explain--and you 13 

explain why.   14 

          You say:  "This is particularly true"--can 15 

we maybe zoom in on that expression, "particularly 16 

true"? 17 

          ZOOM TECHNICIAN:  Which paragraph?  Or is it 18 

in a footnote?  19 

          MR. GOSIS:  No, it's the paragraph to 20 

which--sorry.  89.  End of Paragraph 89.  Thank you. 21 

          This is the first--no, you're looking at the 22 
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First Report.  That's the issue.  I said it was the 1 

Second Versant Report.  Apologies.   2 

          Let's look at Page 43 and 44 of the 3 

document.  4 

          BY MR. GOSIS:   5 

     Q.   Do you see there you say:  "Whether Exmingua 6 

was returning capital in the early years is not 7 

indicative of the investment's value."  And you claim 8 

that:  "This is particularly true when cash flows are 9 

intended to be reinvested to continue the development 10 

a longer-term project." 11 

          So, the way I read that was that--the only 12 

way to read that is that, if you receive cash, but the 13 

Project requires that you reinvest it, this is not 14 

indicative of the investment's value.   15 

          Do you confirm that, or do you have a 16 

different--did you mean something else when you wrote 17 

this? 18 

     A.   Well, it was meant to say that, whether cash 19 

is reinvested or not, it still contributes to value.  20 

And this is the basis of a free cash flow 21 

determination.  And I think this is in response to a 22 
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comment that only dividends would contribute to value.  1 

     Q.   But what you are saying is not that it, you 2 

just said, "contributes to value"; you say the 3 

absolute opposite.  You say it's not indicative of the 4 

investment's value. 5 

          Do you see that? 6 

     A.   Again, it's in response to a comment that 7 

only dividends would contribute to value. 8 

     Q.   Of course.  When it's beneficial to your 9 

case that the portion received should not be relevant, 10 

then you say one thing, but when we come to the 11 

conclusion that the entirety of the proceeds from the 12 

Operating Mine would have to be reinvested if the Fair 13 

Market Value were to include any portion of the Known 14 

Exploration Potential or the Lost Exploration 15 

Opportunity, then you disavow your own conclusion, 16 

don't you? 17 

     A.   Well, I think, to be clear, this needs some 18 

context, because Paragraph 88 talks about a quote and 19 

includes a quote from Mr. Rosen talking about the 20 

Income Approach, and he says:  "It's not clear, if 21 

ever, if Claimants would have received any return of 22 
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or on their investment."  And he talks about no 1 

contemporaneous prepared business plan, projections, 2 

or forecasts have been provided to support their 3 

claim.  And he's also commented that only dividends 4 

would contribute to Lost Profits.  5 

     Q.   So, in your Second Report, you considered 6 

that exploration costs for the KEP and LEO--I'm going 7 

to resort to the acronyms to save some time--had not 8 

been included in your first calculation, and in your 9 

Second Report you estimate them to be in the range of 10 

44.9 million. 11 

          Would you agree? 12 

     A.   That's right. 13 

     Q.   Now, Mr. Kappes testified that he would have 14 

reinvested the entirety of the proceeds from the 15 

Operating Mine to further develop the Project that 16 

would include funding the exploration necessary to 17 

actually develop the KEP and the LEO.  18 

          Do you remember that? 19 

     A.   I do. 20 

     Q.   Now, would those reinvestments have been 21 

sufficient to fund the $44.9 million exploration 22 
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campaign? 1 

     A.   It depends on the year and it certainly 2 

depends on other assumptions you make, of course.  I 3 

think, by the end of 2021 or into 2022, that full 4 

amount would be available based on what we have 5 

analyzed.  But, of course, Claimant never intended to 6 

make that full investment under their original staging 7 

approach.  So-- 8 

     Q.   I'm sorry.  Quick clarification of facts.  9 

The exploration work, as per your Second Report, would 10 

have been completed by March of 2020.  So, of course, 11 

any exploration costs should have been incurred, 12 

disbursed before March of 2020.  Wouldn't you agree?    13 

     A.   That's right.  I mean, you asked if there 14 

would be cash flow available, and I just pointed out 15 

to when that cash would have been available to cover 16 

that amount.  Any shortfall would have to be borrowed. 17 

     Q.   It would have to be borrowed? 18 

     A.   Yeah. 19 

     Q.   Let's go to the--we can go and find a 20 

reference, but you would probably agree quite rapidly 21 

that your case assumes that Exmingua didn't have any 22 



Page | 2388 
 

B&B Reporters 
001 202-544-1903 

third-party funding; right?  It was self-funded, that 1 

it had no creditors? 2 

     A.   That's correct. 3 

     Q.   If it had to borrow to develop the 4 

exploration program, it would have creditors; would 5 

you agree?  6 

     A.   Yes.  7 

     Q.   It also did, in fact, have creditors, 8 

historically, for sums that have not been repaid. 9 

          Maybe we can go to Document C-935.  That's a 10 

statement of--sorry.  C-937.  I apologize.  There you 11 

go.  If you go to the top left it's going to say 12 

Tambor Radius Royalty. 13 

          Are you familiar with this document?   14 

     A.   Yes. 15 

     Q.   All right.  If we go a bit to the right on 16 

that same top line, we're going to see that--there you 17 

go--"$ due Radius," "Cumulative Due."   18 

          And can I ask our friends at FTI if we can 19 

go down that same column to the end of that column.  I 20 

think that line is slightly off, but the cumulative 21 

due, it says, is $583,560.  You can see the actual 22 
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figures.  There you go. 1 

          We are not looking at the right.  For some 2 

reason, we're looking at the same information here.  3 

If we go to the bottom right of that chart, exactly 4 

there, yes.  And if we can show the heading for those 5 

same columns.  There we go. 6 

          So, you see there's a net due royalties from 7 

Exmingua to Radius for $583,560.  8 

          Do you see that? 9 

     A.   I do. 10 

     Q.   So, that would be a credit that someone has 11 

against Exmingua.  That would be an Exmingua creditor, 12 

wouldn't it? 13 

     A.   It's a payable to Radius, that's right.  So, 14 

it's part of working capital.  And I don't think 15 

that's the type of debt that we are talking about. 16 

     Q.   Well, it's debt to someone? 17 

     A.   Well, it's different.  It's a payable.  So, 18 

businesses operate constantly with receivables and 19 

payables, and that contributes to working capital. 20 

     Q.   So, this was--if you remember the top left, 21 

we saw it was September 2016.  It remains due after 22 



Page | 2390 
 

B&B Reporters 
001 202-544-1903 

the mine had ceased operating; right? 1 

     A.   That's correct.  I understand that there is 2 

a payable due to Radius, and Radius has suspended that 3 

payment until the mine can start operating again. 4 

     Q.   So, if the company has debts, would free 5 

cash flows to the firm still be an adequate proxy of 6 

value, or should we assess value for losses to the 7 

shareholder as free cash flow to the shareholder 8 

instead? 9 

     A.   Well, free cash flow to the firm takes into 10 

account working capital, and we've taken this into 11 

account in our model, the 583 is in our model. So-- 12 

          (Overlapping speakers.)   13 

     Q.   It's a very simple question that called for 14 

a yes-or-no answer.  If you want to provide an 15 

additional explanation, there will be time in redirect 16 

examination. 17 

          My question to you is:  If a company has 18 

creditors, would free cash flow to the firm still be 19 

an adequate proxy of the value of the company--of the 20 

value of losses to the shareholder, or should we 21 

instead calculate free cash flows to the shareholder 22 
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to reach that amount? 1 

     A.   Free cash flow to the firm, as I was 2 

explaining, includes working capital.  This is a 3 

component of working capital, and that we have 4 

included in our free cash flow to the firm analysis. 5 

     Q.   As I just told you, this is a perfectly 6 

simple question for a yes-or-no answer. 7 

          PRESIDENT KALICKI:  No, Mr. Gosis, he just 8 

answered it, I think.  9 

          MR. GOSIS:  Was it the positive or negative?  10 

I couldn't make it.  That's all I'm asking for.  It's 11 

a simple yes, you can use free cash flow to the firm 12 

if the firm has creditors or, no, you cannot.  You 13 

have to use free cash flow to the shareholder to 14 

assess damages to the shareholder.  That's all I'm 15 

looking for right now.   16 

          BY MR. GOSIS:    17 

     Q.   I think Counsel for the Claimants has taken 18 

note of your intent to give more explanation.  He's 19 

going to come back in redirect.  But, for now, this a 20 

simple question I'm looking for an answer to.  21 

     A.   What I take exception to is your term of 22 
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"creditors" because it's part of the payables.  1 

     Q.   Was Radius--is Radius a creditor of 2 

Exmingua? 3 

     A.   It has a receivable from Exmingua, but it's 4 

not the typical sense of financing the business. 5 

     Q.   And what about the lender of the--the 6 

portion of the 44 million that you would have to 7 

borrow under the question you answered a few minutes 8 

ago?  Would that be a creditor for those purposes? 9 

     A.   That would be a creditor, yeah. 10 

     Q.   Can we go to Slide 12 of your presentation 11 

just today, which also appears in Figure 6 of your 12 

First Report and Figure 1 of you Second Report. 13 

          Can you confirm that in this chart you've 14 

produced yourself--for some reason, it is somewhat 15 

blurry on my screen, but I hope the Tribunal can see 16 

it. 17 

          There is no chance under the premises of 18 

this chart that you would enter production stage if 19 

you didn't have Reserves, is there? 20 

     A.   I don't think you can interpret that from 21 

this chart.  Again, this is sort of what one would 22 
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consider a sort of standard project, an evolution, as 1 

we explained, and that's really what we are using it 2 

to show.  I think mine production is pretty clear, 3 

being in the producing or operating stage.  So, there 4 

is some tension there, in that it says "Reserves" but 5 

it also says "Production." 6 

     Q.   I'm sorry.  I know what you're responding to 7 

wasn't my question, for sure. 8 

          I see the chart there.  By the time you 9 

reach "Mine Production," do you see anything which is 10 

not "Reserves"? 11 

     A.   No, not in this chart of a standard 12 

evolution of a project. 13 

     Q.   And this chart, you confirm, was introduced 14 

by you in your presentation today? 15 

     A.   Yes, and in two of my Reports. 16 

     Q.   In both your Reports? 17 

     A.   Correct. 18 

     Q.   In this same chart do you follow the Cost 19 

Approach while you have Inferred Resources?  Do you 20 

see that?  And do you see Cost Approach being used for 21 

Inferred Resources? 22 
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     A.   I do see that. 1 

     Q.   Do you see an Income Approach being used for 2 

the portion--strike that.  Let's move to something 3 

more useful for the few minutes we have left, try to 4 

get some time for our own Valuation Experts, if 5 

needed. 6 

          Your DCF calculation of the Operating Mine 7 

assumes operations from both Progreso VII and Santa 8 

Margarita; right? 9 

     A.   Right. 10 

     Q.   And your calculations commence, if I'm not 11 

mistaken, on the 3rd of May 2016, or somewhere in 12 

May 2016? 13 

     A.   Correct. 14 

     Q.   Was--had Santa Margarita obtained an 15 

Exploration License on that date? 16 

     A.   No. 17 

     Q.   Had it submitted its EIA for Santa Margarita 18 

on that date? 19 

     A.   I'm not sure. 20 

     Q.   Maybe we can go to Document C-15. 21 

     A.   Just to be clear, we don't start projecting 22 



Page | 2395 
 

B&B Reporters 
001 202-544-1903 

any mining from Santa Margarita until 2022, I think.  1 

So, it's not--when you say "2016," it's not assuming 2 

mining at Santa Margarita. 3 

     Q.   But--we'll get there.  But just to confirm, 4 

you see a date there, 7th of April 2017.  This is the 5 

cover letter for the EIA submission for Santa 6 

Margarita, if we go to the first paragraph there.   7 

          Do you see that? 8 

     A.   I see that. 9 

     Q.   Can you confirm that this is when the EIA 10 

for Santa Margarita was submitted? 11 

     A.   It appears so from this document. 12 

     Q.   Does your DCF calculation factor in any 13 

delays in obtaining Social License for--let's start 14 

with Santa Margarita.  When did your DCF assume Social 15 

License would have been obtained? 16 

     A.   We don't explicitly assume.  There is no 17 

assumption on when a Social License is obtained.  We 18 

just assume mining starts, I believe it's in 2022. 19 

     Q.   And what is your estimation of Life-of-Mine 20 

for the entire Project in your DCF? 21 

     A.   2026.  22 
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     Q.   And you would start in 2022 for Santa 1 

Margarita? 2 

     A.   That's how we modeled the mining at Santa 3 

Margarita, yes. 4 

     Q.   If we can go to C-81, that's the actual EIA.  5 

This is the cover for the EIA submitted.  C-81 is the 6 

actual EIA submitted.  You see there "Environmental 7 

Impact Study for Santa Margarita Derivada," do you see 8 

it, top left corner? 9 

     A.   I do. 10 

     Q.   Go to Page 7.  Sorry.  Page 6. 11 

          You see the Life-of-Mine that was informed 12 

to the Regulator in the EIA for Santa Margarita was 13 

five years. 14 

          Do you see that? 15 

     A.   I see that. 16 

     Q.   And your estimation of the Life-of-Mine is 17 

different from what was submitted to the Regulator 18 

under the EIA; am I right? 19 

     A.   No, it's five years also.  2022 to 2026, 20 

inclusive. 21 

     Q.   That's both inclusive. 22 



Page | 2397 
 

B&B Reporters 
001 202-544-1903 

          And would you say the Project you describe 1 

in your DCF coincides or does not coincide with the 2 

Project described in the EIA submitted in 2017? 3 

     A.   To be honest, I'm not that familiar with the 4 

EIA in 2017, so I'd have to review it. 5 

     Q.   So, you performed a DCF of an Operating Mine 6 

without taking into account the EIA that was submitted 7 

for the particular mine? 8 

     A.   Well, to be clear, I used a Life-of-Mine 9 

plan from SRK, and I believe they reviewed this EIA. 10 

     Q.   Do you know that for a fact? 11 

     A.   I believe they did. 12 

     Q.   Do you know if their Life-of-Mine coincides 13 

with the Life-of-Mine in the Project description in 14 

the EIA? 15 

     A.   I can't confirm that.  That would be a 16 

question for them. 17 

     Q.   In Paragraph 149 of your First Report, you 18 

estimate the risk-free interest rate as the 19 

10-year--the yield of the 10-year U.S. Treasury Bond; 20 

right? 21 

     A.   Correct.  To be clear, it's an average rate 22 
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of 10-year bonds over 10 years. 1 

     Q.   Thank you. 2 

          MR. GOSIS:  May I have just a few seconds, 3 

Madam President, to see if there are any additional 4 

lines to cover.  Thank you. 5 

          (Pause.) 6 

          BY MR. GOSIS:   7 

     Q.   When Exmingua--when KCA and Mr. Kappes 8 

purchased 49 percent of Exmingua in 2012, do you know 9 

that Exmingua had already written to the U.S. Embassy 10 

in Guatemala stating that, for all purposes, they 11 

consider they had been expropriated already? 12 

     A.   I didn't know that. 13 

     Q.   Have a look at Document C-106.  I think it's 14 

towards the end.  You see Paragraph 11, it 15 

says:  "Essentially our property has been 16 

expropriated." 17 

          Do you see that? 18 

     A.   I see that. 19 

     Q.   And you look at the date, the 24th of 20 

May 2012 on the left page? 21 

     A.   Yes.  22 
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     Q.   And can you confirm, you knew the 49 percent 1 

of Exmingua that had not been acquired in 2008 was 2 

acquired later in 2012; right?  After this letter had 3 

been sent. 4 

     A.   I believe so.  Maybe you can remind me of 5 

that date or show me a document. 6 

     Q.   Sure.  C-673. 7 

          Do you see the date there?  The 20th of 8 

August 2012? 9 

     A.   I do. 10 

     Q.   29th of August.  Sorry.  Yes.  11 

     A.   Yep. 12 

     Q.   And you see the--do you recognize the 13 

document? 14 

     A.   I do. 15 

     Q.   So, 49 percent of Exmingua was sold on the 16 

29th of August 2012.  Months after Claimant had 17 

informed the U.S. Government that it had been 18 

expropriated for $400,000 in a portion of the gold 19 

that would be sold from Tambor. 20 

          Can you confirm that? 21 

     A.   I can confirm the relationship of the dates, 22 
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yes. 1 

     Q.   And the price I just mentioned, 2 

$400,000--I'm sorry.  You said you had seen the 3 

document before, so I assumed-- 4 

     A.   I have, yeah.  The price--I mean, obviously 5 

there is more to it than just that price, but... 6 

     Q.   There is more price than the price? 7 

     A.   Well, the price includes a royalty. 8 

     Q.   Is it a royalty now?  Mr. Kappes was adamant 9 

that we didn't call it "royalty."  He actually 10 

corrected me to say it was a portion of the gold sold 11 

but not a royalty.  Call it one way or the other.  I 12 

don't have an issue with that, but I'm just-- 13 

     A.   Yeah, I mean, there's the method of 14 

calculation and then there's the term, and I call it a 15 

"royalty" but I agree with his method of calculation. 16 

     Q.   And what is a maximum amount of royalties 17 

that could have been calculated on this contracts, in 18 

your view? 19 

     A.   There's a royalty up to--there is two sets 20 

of royalties.  There's up to $10 million of payments, 21 

and then there's additional royalties after that for 22 
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the life of the Project. 1 

     Q.   So, it's $400,000 plus royalties if gold was 2 

produced, up to 10 million plus some additional funds, 3 

if something else-- 4 

          (Overlapping speakers.) 5 

          (Interruption.) 6 

     Q.   Additional royalties after that for the life 7 

of the Project.  That's--that was your testimony right 8 

now; right? 9 

     A.   That's right.  It's significant, though.  10 

It's not just some additional funds.  And it is 11 

telling, I think, that this Agreement is around the 12 

production of gold and not just a value of the mine. 13 

     Q.   So, your last slides today had a total 14 

amount of some, I want to say, $500 million for 15 

damages in this case? 16 

     A.   Yeah.  I think there's a range and a 17 

component. 18 

     Q.   If I were to take largest amount of that 19 

range?  20 

     A.   The largest amount is close to that, yes. 21 

     Q.   So, we're close to $500 million.  And in 22 
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your understanding, would the transfer to Radius in 1 

2012, by when Exmingua was 49 percent transferred to 2 

Claimants, would it have been close to $250 million or 3 

significantly less than that? 4 

     A.   Well, significantly less at that time; 5 

right.  We're doing our valuation in 2021 with a 6 

number of assumptions.  So, it's not directly 7 

comparable. 8 

          MR. GOSIS:  We have no further questions, 9 

Madam President. 10 

          PRESIDENT KALICKI:  All right.  Thank you. 11 

          Ms. Satija, redirect? 12 

          MS. SATIJA:  If I could request a brief 13 

recess before we get into redirect, Madam President. 14 

          PRESIDENT KALICKI:  Sure.  How long do you 15 

need. 16 

          MS. SATIJA:  Maybe five minutes. 17 

          PRESIDENT KALICKI:  Okay. 18 

          MS. SATIJA:  And I've just been informed, 19 

and I will just note my objection for the record that 20 

the Cross Bundle for Mr. Rush was not released well 21 

into the cross beginning, and it was only at 5:45 when 22 
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we raised the issue that FTI unlock the bundle.  I'm 1 

just raising the objection for the record, so that 2 

it's noted.  And we request that the Secretariat 3 

slides are sent to us in advance per the PO. 4 

          PRESIDENT KALICKI:  All right.  Noted.  5 

Thank you. 6 

          Let's take the five-minute break, and same 7 

instructions, Mr. Rush.  8 

          (Brief recess.)  9 

          PRESIDENT KALICKI:   All right.  I see 10 

Mr. Gosis. 11 

          Ms. Satija, are you back with us?   12 

          There we go. 13 

          All right.  Welcome back, Mr. Rush.  And I 14 

now turn you over to Ms. Satija for redirect. 15 

          MS. SATIJA:  Thank you, Madam President. 16 

REDIRECT EXAMINATION 17 

          BY MS. SATIJA:   18 

     Q.   Mr. Rush, you were asked a number of 19 

questions about your conclusions on interest and 20 

specifically the language regarding a commercially 21 

reasonable rate of interest. 22 
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          If I could take you to your First Report, 1 

Appendix A, which is at Page 105 of the hard copy, but 2 

I'm not sure what the PDF--exactly. 3 

          Could you please look at Paragraph 281, the 4 

second sentence? 5 

     A.   Yes. 6 

     Q.   Could you please read that out? 7 

     A.   "As prescribed in the Treaty, interest on 8 

compensation for a lawful expropriation should be 9 

applied at 'a commercially reasonable rate' to the 10 

nominal damages suffered until the date of the Award." 11 

     Q.   And so, how would you apply an interest rate 12 

for an unlawful expropriation? 13 

     A.   I would also use a commercially reasonable 14 

rate. 15 

          MR. GOSIS:  Madam President, I must object. 16 

          PRESIDENT KALICKI:  On what basis?  17 

          MR. GOSIS:  On the basis that whenever I 18 

tried to establish what were bases for his 19 

understanding on treaty interpretation or legal 20 

interpretation of the compensation standards, I was 21 

forced to--to not engage with what were the sources of 22 
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his understanding; and in attempt at redirect now, 1 

he's being asked about what happens with unlawful 2 

expropriations, language which, of course, does not 3 

appear in the Treaty they cited in this Paragraph 281 4 

for the Tribunal--does not appear in CAFTA-DR, at any 5 

rate.   6 

          So, the same question I tried to engage in a 7 

discussion with the Expert with and was prevented from 8 

based on the objections by Claimants' Counsel is now, 9 

again, being drawn in the context of redirect. 10 

          (Overlapping speakers.)  11 

          PRESIDENT KALICKI:  All right.  I think the 12 

questions were actually--I think the questions were 13 

actually rather different.  I don't think they were 14 

the same question.   15 

          But in any event, Mr. Rush, I guess the 16 

question is--as to any difference between lawful and 17 

unlawful expropriation, would that be a matter of 18 

instruction from Counsel, or are you rendering an 19 

interpretation of your own?  20 

          THE WITNESS:  We have also always applied a 21 

commercial--what we consider a commercially reasonable 22 
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rate, whether it's lawful or unlawful. 1 

          PRESIDENT KALICKI:  Okay.  So, that's a 2 

matter of practice, or is that a matter of your 3 

interpretation of the law? 4 

          THE WITNESS:  It's just been a matter of 5 

practice.  It happens to coincide with lawful 6 

expropriation language, in this case. 7 

          PRESIDENT KALICKI:  Okay.  Ms. Satija, 8 

please continue. 9 

          MS. SATIJA:  Thank you, Madam President. 10 

          BY MS. SATIJA:   11 

     Q.   And, again, you do offer an explanation as 12 

to why a commercially reasonable rate would be 13 

appropriate from an economic perspective in your 14 

Report; correct? 15 

     A.   That's correct. 16 

     Q.   Would you care to elaborate? 17 

     A.   Yes.  It's rates that are available.  It is 18 

also related to an opportunity cost.  So, it can be 19 

something akin to what's available in the market and 20 

what it would cost to borrow funds; and so it's a very 21 

practical commercial observable rate that we would 22 
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use. 1 

     Q.   All right.  Thank you, Mr. Rush. 2 

          There were also a number of questions raised 3 

during your cross-examination about historical losses 4 

and the Fair Market Value standard. 5 

          Do you remember? 6 

     A.   Yes. 7 

     Q.   So, when you use a current Valuation Date, 8 

do you always include a historical component of the 9 

losses? 10 

     A.   When we're doing a damages analysis, that's 11 

right, if there are, in fact, damages before the 12 

Valuation Date. 13 

     Q.   And can you confirm your instruction as to 14 

the applicable standard of compensation?  15 

     A.   Yes.  It's a Fair Market Value standard. 16 

     Q.   Could we look at the first Versant Report, 17 

Paragraph 22?   18 

          Would you confirm your understanding of your 19 

instructions as to the applicable standard of 20 

compensation?  21 

     A.   Sure.  Sure.  So, we are seeking to put the 22 
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Claimant in a position as if breaches had not 1 

occurred, as we state here.  And that's as required by 2 

the principle of full reparation. 3 

     Q.   Thank you.   4 

          And, Mr. Rush, again, you received a number 5 

of questions again as to the date of valuation. 6 

     A.   Yes. 7 

     Q.   And you said you received instructions as to 8 

the Valuation Date. 9 

          Did you provide an economic rationale for an 10 

ex post date in your analysis? 11 

     A.   Yes.  It's consistent with the sentence I 12 

just read about full reparation.  And a significant 13 

portion of damages in this case is time and the 14 

ability to advance the Project; and so from an 15 

economic standpoint, it made sense to use a current 16 

date or a date approximating a current date at the 17 

time of-- 18 

          MR. GOSIS:  Madam President, I must object 19 

again.  What little discussion we had on the issue of 20 

Valuation Date was actually limited to--the Tribunal 21 

will remember this--by the reference that he had been 22 
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instructed on that point as opposed to having 1 

developed an independent understanding on the issue.   2 

          Now we are here, he is not only 3 

contradicting himself, but also now testifying on what 4 

is the rationale for that independent understanding, 5 

which I was prevented from actually crossing the 6 

Expert on, based on the Tribunal's instruction there. 7 

          PRESIDENT KALICKI:  No.  The objection is 8 

overruled.  You were asking him for legal views.  The 9 

question here was "did you provide an economic 10 

rationale," and he's providing his view of the 11 

economic reasoning.  You kept trying to ask him for 12 

legal interpretation.  So, I think the questions were 13 

rather different. 14 

          To the extent his views were formed by 15 

instruction on what the Treaty requires or doesn't 16 

require, that's a different issue from economic 17 

rationales.  So--  18 

          MR. GOSIS:  --we walked into the reasons of 19 

Valuation Date, and every time I was close to the 20 

issue, I specifically made the caveat to the Expert, 21 

we are not discussing here the Valuation Date.  We 22 
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were talking about--and every time I made the mention, 1 

I specially made that caveat so we would avoid this 2 

discussion.   3 

          Now he's not only talking about the issue of 4 

the Valuation Date but trying to provide his only 5 

rationale why he discussed that, why he suggested it, 6 

when the reason for my caveat was that he mentioned 7 

that he had been instructed to assume a different 8 

Valuation Date.  That is the tension between the 9 

question I was not allowed to ask and the questions 10 

that are now being formulated of the Experts. 11 

          PRESIDENT KALICKI:  Mr. Rush, were you 12 

instructed on which Valuation Date to use for your 13 

Report, or did you make that determination on your 14 

own, based on economic or other considerations?  Who 15 

made the determination?  16 

          THE WITNESS:  I was instructed to use a 17 

current date approximating the date of my Report, but 18 

I also understood the economic rationale behind that 19 

decision. 20 

          PRESIDENT KALICKI:  All right.   21 

          Ms. Satija, I don't know if you have more 22 
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questions on this line, but, you know, I think he has 1 

now said a couple times that it was the basis of 2 

instruction. 3 

          MS. SATIJA:  Understood, Madam Arbitrator. 4 

          BY MS. SATIJA:   5 

     Q.   You were also asked, Mr. Rush, about the 6 

CIMVal code, which is C-167, and the language of 7 

Paragraph 3.4.3.   8 

          MS. SATIJA:  If we could please pull that 9 

up.  I'm afraid I do not have the page number 10 

reference. 11 

          MR. GOSIS:  31. 12 

          MS. SATIJA:  Thank you. 13 

          BY MS. SATIJA:   14 

     Q.   Do you remember that, Mr. Rush? 15 

     A.   I do. 16 

     Q.   And if I could please take you to 17 

Paragraph 113 of the Second Versant Report. 18 

          Could you elaborate on the approach that 19 

you've adopted based on SRK's analysis, as discussed 20 

here? 21 

     A.   Right.  SRK did an initial estimate, and 22 
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then, as it says here, they used probabilities to 1 

reduce the Resource potential by 43 percent, and it's 2 

that number that we used in our--  3 

          (Interruption.)  4 

     A.   --valuation. 5 

     Q.   Thank you. 6 

          And then if we could look at the specific 7 

language in this paragraph where you describe what 8 

Versant is doing, perhaps in the third paragraph, if 9 

you could please read that--in the third sentence, 10 

please.  Could you please read that out?  11 

     A.   "In other words, this approach does not 12 

assume Reserves would have been identified and 13 

production achieved.  It does, however, assume a value 14 

that is commensurate with an exploration and 15 

development property." 16 

     Q.   All right.  Thank you. 17 

          And, Mr. Rush, you were also asked a number 18 

of questions about the diagram on your slide, and if 19 

you just give me a minute, I will pull out the 20 

reference, which also is there in your First and your 21 

Second Report, which is at Figure 6 of the First 22 
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Report.  And if we want to use the slides, I suspect 1 

it's at Slide 12.  If you could please put that up.   2 

          You said here that that was a tension 3 

between--and I'm paraphrasing here--classifying the 4 

gold in Tambor as a Reserve and having an Operating 5 

Mine, and you were asked questions about whether the 6 

Resource Estimate had been updated. 7 

          Could you elaborate on your approach in this 8 

diagram? 9 

     A.   So, we are really referencing the fact that 10 

this is a Production Property and that the codes 11 

suggest the Income Approach for a Production Property, 12 

and so, we are just demonstrating that that's 13 

the--essentially where this--that portion of the 14 

Project is, relative to kind of a standard--standard 15 

evolution of a project.   16 

          Of course, the standard evolution of a 17 

project oftentimes has Reserves at that stage. 18 

     Q.   And why, in your opinion, would having the 19 

Operating Mine make a difference? 20 

     A.   Well, because when you're operating, you're 21 

actually extracting the Resource, so, unlike sort of a 22 
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Feasibility Study, you're actually proving out the 1 

Resource in realtime.  So, rather than drill holes, 2 

you have actual ore production.  And, as we saw from 3 

the data, the grade of the ore was at or above the 4 

level of the Resource study, which gives further 5 

confidence to the remaining portion of the mine. 6 

     Q.   All right.  Thank you, Mr. Rush. 7 

          You were also asked questions about the 8 

exploration costs of $44 million, and in response, you 9 

had said Claimants had the time and flexibility to 10 

follow a staged approach to exploring the Tambor 11 

Project. 12 

          Would you elaborate on that response, 13 

please? 14 

     A.   I think the intent of Claimants was to 15 

develop an Operating Mine and put the infrastructure 16 

in place, and then start to explore the higher 17 

potential areas, like the Known Exploration.  And you 18 

can see that the Operating Mine was meant to go 19 

through 2026, and so there would be an intent to find 20 

more ore to keep that mine going--processing facility 21 

going, and potentially add capacity to it. 22 
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          So, before the--before May of 2016, I'm not 1 

sure the intent was to enter into a--as significant of 2 

an exploration program, but, as we explained, the 3 

value from the mine would not have been different, 4 

whether it's a staged approach or not.   5 

          In fact, it might even be more if Claimants 6 

had been allowed to follow a staged approach.  We've 7 

just performed this exploration exercise in order to 8 

identify the Resources as of the Valuation Date and 9 

support what is a kind of a hypothetical sale of the 10 

Project. 11 

     Q.   All right.  Thank you, Mr. Rush. 12 

          And then, finally, towards the very end of 13 

your testimony, you were asked questions about the 14 

consideration for the Claimants' acquisition of the 15 

49 percent interest in Exmingua.   16 

          Could you explain your understanding of the 17 

consideration involved in that transaction, please? 18 

     A.   I'm forgetting the exact number, but there 19 

was an up-front payment, and then the royalty worked 20 

such that there was a higher royalty until Radius had 21 

achieved $10 million, and then the level of the 22 
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royalty dropped down.   1 

          You know, for instance, in our projection of 2 

the mine, we valued the mine at $80 million.  Radius 3 

would receive $20 million in royalty from the 4 

projection that we did. 5 

          And then, of course, anything after the 6 

Operating Mine, they would receive royalties as well. 7 

     Q.   Thank you, Mr. Rush. 8 

          MS. SATIJA:  Madam Arbitrator, if I could 9 

have a few seconds to confer internally, I would be 10 

very grateful. 11 

          (Pause.) 12 

          MS. SATIJA:  Thank you, Madam Arbitrator, 13 

for that indulgence.  I have no further questions, and 14 

this concludes Mr. Rush's redirect examination.  Thank 15 

you for your time. 16 

          PRESIDENT KALICKI:  All right.  Thank you, 17 

very much. 18 

          Professor Douglas, any questions for 19 

Mr. Rush?  20 

QUESTIONS FROM THE TRIBUNAL 21 

          ARBITRATOR DOUGLAS:  Perhaps just a couple, 22 
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just to clarify a few things. 1 

          You said at some point in your 2 

testimony--I'm afraid I don't remember exactly when, 3 

but you said that SRK confirmed that there was 4 

sufficient information to conduct an Income Approach. 5 

          I remember them saying that the--confirming 6 

that they didn't conduct a DCF.   7 

          And you also said that CIMVal would classify 8 

what they did as a cost approach, so I'm a little bit 9 

confused on that.  You might have to explain that a 10 

little bit for me.  11 

          THE WITNESS:  Sure.  Of course.   12 

          So, SRK did not conduct the DCF.  They 13 

provided me with a Life-of-Mine Plan, and I overlaid 14 

additional financial assumptions on that Life-of-Mine 15 

Plan. 16 

          And then, with reference to the Cost 17 

Approach, I was referring to their Geological 18 

Probabilistic Method, where--but actually classified 19 

as a Cost Approach, not an Income Approach, and it 20 

was--I think Respondent's Counsel had suggested that 21 

that was an Income Approach. 22 
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          ARBITRATOR DOUGLAS:  I see.  And am I right 1 

in thinking that, generally, the strict requirements 2 

now about reporting Mineral Resources that are in 3 

codes like CIMVal, is to prevent speculation as to 4 

what may or may not be underground?   5 

          Is that sort of fair?  And so, there's no 6 

speculative bubbles about-- 7 

          (Interruption.) 8 

          ARBITRATOR DOUGLAS:  Is that fair, that 9 

they're to prevent speculative bubbles in relation to 10 

share prices? 11 

          THE WITNESS:  I think so.  And there's a 12 

history behind that, and I think one of the Experts 13 

explained that, maybe SLR in their Opening 14 

Presentation, being the impetus for CIMVal was exactly 15 

what you were describing, is there were some events 16 

where there were no codes and there was reporting that 17 

was fraudulent, and it created bubbles and false 18 

valuations. 19 

          ARBITRATOR DOUGLAS:  Now, and you said 20 

somewhere as well that, at some point, that the 21 

valuation would be hypothetically in accordance with 22 
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CIMVal.  What did you mean by that? 1 

          THE WITNESS:  Right.  So, you know, we are 2 

performing a hypothetical exercise.  We are projecting 3 

how this Project would have evolved, and so we are 4 

saying that by 2021, there would be Resources 5 

identified, and then, if that was the case, how would 6 

you--we then go and value those Resources just as we 7 

would today if we were valuing Resources from an 8 

actual mine that's operating. 9 

          ARBITRATOR DOUGLAS:  And, of course, the 10 

Costs of drilling and everything else to determine 11 

that there is a Resource that's built in?  12 

          THE WITNESS:  That's right, and we deduct 13 

those costs.   14 

          So, there was some discussion about where 15 

the money would come from.  Regardless of where the 16 

money comes from, it's deducted from the value. 17 

          ARBITRATOR DOUGLAS:  Okay.  And that leads 18 

on to another little clarification.  This is about the 19 

cash flows being reinvested not being indicative of 20 

value.   21 

          This is a very sort of layman's point, but 22 
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if I'm looking at a company and it turns out that all 1 

the Free Cash Flows need to be reinvested to cover 2 

Operating Costs, CAPEX, and so on, and suppose 3 

hypothetically that, as a result, there's no cash flow 4 

of dividends, that that--I'm not going to pay much for 5 

that business, if that's going to be the long-term 6 

trend.  7 

          (Interruption.) 8 

          (Stenographer clarification.) 9 

          ARBITRATOR DOUGLAS:  Let's see what--  10 

          ARBITRATOR TOWNSEND:  "Long-term trend," I 11 

think is what you said. 12 

          ARBITRATOR DOUGLAS:  Yes.  I'm sorry.  Yes.  13 

"That's going to be the long-term trend." 14 

          THE WITNESS:  Yeah.  So, companies make 15 

decisions when they have Free Cash Flow, and they can 16 

either distribute that Free Cash Flow as dividends, 17 

or, if they think there's a higher return by putting 18 

it back in the company, they put it back in the 19 

company, and that, in turn, benefits the Shareholders 20 

and the owners of the business and the business 21 

itself. 22 
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          ARBITRATOR DOUGLAS:  Okay.  But in a 1 

hypothetical where you are locked in--the cash flows 2 

are locked in, because you have to take certain steps 3 

which are going to be costly and so on, and it turns 4 

out that, actually, dividends are going to be either 5 

nonexistent or at the very end of the Project, doesn't 6 

that affect what I'm prepared to pay for that company 7 

today?  8 

          THE WITNESS:  Not necessarily.  In the 9 

alternative for the company is to use debt, and then 10 

they can still pay the dividends.  So, the company and 11 

shareholders are essentially making the implicit 12 

choice that it's a better use of the funds to put it 13 

back in the company and offset Capital Costs that the 14 

Company would otherwise have to occur.  15 

          ARBITRATOR DOUGLAS:  And then I would need 16 

an analysis of whether I can raise debt as a company, 17 

presumably? 18 

          THE WITNESS:  Presumably, yeah.  That's 19 

right. 20 

          ARBITRATOR DOUGLAS:  Okay.  But in this case 21 

are you assuming that debt can be raised, and, 22 
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therefore, profits distributed as dividends and then, 1 

therefore, as a value put on the company, or what are 2 

you assuming in this respect? 3 

          THE WITNESS:  That was just as an example 4 

that, you know, if you are looking for dividends, the 5 

company has a choice and alternative source of funds.  6 

          ARBITRATOR DOUGLAS:  I just wanted to go 7 

back to Paragraph 113.  You remember it, I expect, but 8 

I'll read it out.  It says:  "In other words, this 9 

approach does not assume Reserves would have to be 10 

identified and production achieved.  It does, however, 11 

assume a value that is commensurate with an 12 

exploration and development property." 13 

          I'm just trying to understand the 14 

relationship between those two statements because if 15 

you have a--if you're putting a value on a property, 16 

at the end of the day you're assuming a certain--I'm 17 

using "reserve" with a little "r."  You're assuming 18 

that gold is there, and you're assuming a certain 19 

quantity of gold is there, and CIMVAL would say you 20 

can only do that if it's a proven reserve; right.  So, 21 

aren't you getting to a point that, in effect, you're 22 
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assuming a Reserve with a capital "R"? 1 

          THE WITNESS:  No.  We've seen--and I think 2 

there was a Respondent's counsel comment on this that 3 

I noted in the presentation.  You know, there's a lot 4 

of value for essentially just exploration or 5 

development companies that have just identified 6 

resources, but there's a high probability that those 7 

never turn into reserves, but it's really just the 8 

opportunity to turn those into reserves, and that's 9 

why we see, you know, the multiples that we have been 10 

quoting are all for exploration and development 11 

companies.   12 

          So, the markets put a significant value just 13 

on identifying resources, and, you know, the odds of 14 

those becoming reserves actually isn't that high, but 15 

the markets still value it. 16 

          ARBITRATOR DOUGLAS:  Doesn't that then 17 

suggest that a Market Approach is more appropriate for 18 

a project at that stage, rather than an Income 19 

Approach? 20 

          THE WITNESS:  For the Operating Mine, you're 21 

saying?  22 
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          ARBITRATOR DOUGLAS:  Yeah. 1 

          THE WITNESS:  Well, it's actually producing 2 

gold.  So, when you have an income stream, really, in 3 

any business, DCF is the best and most detailed 4 

analysis you can do. 5 

          ARBITRATOR DOUGLAS:  But with an 6 

income--sorry, with an Income Approach, you need to 7 

project cash flows going forward, and that, of course, 8 

assumes that you can put a value on what's in the 9 

ground.  So, given the CIMVAL considerations, in that 10 

context, doesn't it make more sense to apply a Market 11 

Approach because, taking that approach, you don't need 12 

to make a concrete assessment of what's in the ground, 13 

which CIMVAL says you can't unless you've proven it?  14 

          THE WITNESS:  Well, it says that you can--it 15 

still says you can use Measured and Indicated 16 

Resources in an Income Approach, and even Inferred, 17 

and then it recommends adjustments to the Inferred.  18 

So, it's not saying you can't do an Income Approach 19 

for a Measured and Indicated Resource. 20 

          ARBITRATOR DOUGLAS:  Okay.  Well, thank you.  21 

That's been very helpful to clarify a few things.  22 
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Thank you. 1 

          PRESIDENT KALICKI:  Okay.  Mr. Townsend, any 2 

questions?  3 

          ARBITRATOR TOWNSEND:  Mr. Rush, just really 4 

one point.  I followed your reasoning, I think, on the 5 

value of the Operating Mine and the value of the Known 6 

Exploration Potential.  I'm having a great deal of 7 

difficulty swallowing the value put on the Lost 8 

Exploration Opportunity. 9 

          Do you want to take a--I mean, in relation 10 

to what was paid for the property, you know, what the 11 

mine is actually producing, and that it is producing, 12 

that seems very far-fetched.   13 

          On an additional impression, do you want to 14 

make a run at persuading me it is reasonable? 15 

          THE WITNESS:  Well, it is an estimate of 16 

resources, and I can't estimate resources.  I'm not a 17 

geologist.  I'm not a mining expert.  But the input 18 

for our valuation was resources, and we coupled that 19 

then with how are resources valued in markets, 20 

low-grade and high-grade resources. 21 

          So, to the extent that number is right, the 22 



Page | 2426 
 

B&B Reporters 
001 202-544-1903 

identification of resources, then that would be a 1 

value that the market would ascribe.  You know, I 2 

think there's a lot to be said for both time and 3 

ability to explore that wasn't present before the mine 4 

was operating.  And as I mentioned, this mine has been 5 

significantly de-risked with the infrastructure and 6 

processing plant.  And with additional time to 7 

explore, those resources could potentially be 8 

identified.  The probability of that, you know, I am 9 

not qualified to assess; SRK is. 10 

          ARBITRATOR TOWNSEND:  Okay.  Thanks. 11 

          Nothing more, Madam Chairman. 12 

          PRESIDENT KALICKI:  Thank you.   13 

          I just want to return to the hypothetical 14 

that Professor Douglas explored with you of a mine in 15 

which a decision is made to reinvest free cash flow 16 

rather than to pull it out as dividends to 17 

shareholders. 18 

          In that hypothetical, would there not be 19 

some implications for how you go about calculating 20 

interest?  Obviously, dividends that are pulled out 21 

can then be assumed to be invested at a commercially 22 
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reasonable rate and compounded and so forth.  But cash 1 

flow that is reinvested into working capital doesn't 2 

have the opportunity to earn commercially reasonable 3 

interest at compound rates and so forth. 4 

          So, don't you have to take into account in 5 

your interest calculation whether you're in the 6 

hypothetical of 100 percent reinvestment or in some 7 

other hypothetical? 8 

          THE WITNESS:  Sure.  So, when you reinvest 9 

the funds, you avoid having to incur interest in the 10 

company and, of course, that benefits the owners of 11 

the company.  So, it's equivalent to earning a return 12 

because you are avoiding a cost. 13 

          PRESIDENT KALICKI:  All right.  I'll think 14 

that through.  But thank you. 15 

          All right.  Let me ask, first, Mr. Gosis, 16 

whether you have any questions arising from the 17 

Tribunal's questions? 18 

          MR. GOSIS:  Thank you, Madam President.  19 

Just three or four very short questions. 20 

                RECROSS-EXAMINATION    21 

          BY MR. GOSIS:   22 
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     Q.   And I would start with the answer that the 1 

Expert provided to President Kalicki just now. 2 

          Your answer assumes you could actually 3 

obtain funding from a financier; right?  I mean, if 4 

you could not obtain funding, this also goes back to a 5 

question from Professor Douglas.  If you cannot obtain 6 

financing as of that date, then you really have no 7 

opportunity of cost analysis to make.  All you can do 8 

is use the money you have.  There is no way you can 9 

actually get it from someone else; right? 10 

     A.   Possibly.  I mean, it really is more of a 11 

theoretical concept of you're avoiding to have the 12 

cost of funds from another source.  I'm not saying 13 

that, you know, there's a specific source as an 14 

alternative. 15 

     Q.   In your understanding of the situation of 16 

the company while the Operating Mine was operating and 17 

not affected by the expropriation measures that you 18 

discuss as a premise for your calculation, was the 19 

company in a position to obtain funding?  Did it have 20 

a bankable Feasibility Study?  Could it prepare a 21 

bankable Feasibility Study? 22 
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     A.   I think a company that has cash flows is in 1 

a position to receive funding, so I don't think a 2 

bankable Feasibility Study is necessary for that.  3 

There's--we give a number of examples, and we derive 4 

our Cost of Debt in our Report from a number of the 5 

exploration and development companies that have debt.  6 

So, obviously, they don't--those didn't have bankable 7 

Feasibility Studies. 8 

     Q.   Can we look at Document C-946.  This is the 9 

Financial Statement for Exmingua for 2015.  There's a 10 

Cash-Flow Statement towards the end of the document.  11 

There you go. 12 

          So, this is the Cash-Flow Statement attached 13 

to the Financial Statements of Exmingua, so, the 31st 14 

of December 2015. 15 

          Had you seen this document before? 16 

     A.   I've seen it before. 17 

     Q.   And it says "Available cash at the end of 18 

the year, GTQ 169,000."   19 

          That's about $24,000; right?  20 

     A.   Yes, about. 21 

     Q.   You mentioned in response, I think, to a 22 
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question from Arbitrator Townsend, although it may 1 

have been a prior or a subsequent question, that the 2 

Project had been de-risked because of the 3 

infrastructure and processing plant. 4 

          Do you remember? 5 

     A.   I do. 6 

     Q.   So, if you also remember and read the 7 

Transcript afterwards, Mr. Kappes testified that 8 

before acquiring an interest in Exmingua he had--he or 9 

Claimant KCA had other mining ventures, including a 10 

project in Bolivia. 11 

          Do you remember that? 12 

          MS. SATIJA:  Madam Arbitrator, sorry.  I 13 

must object.  This is beyond the scope of the 14 

arbitrators' questions. 15 

          PRESIDENT KALICKI:  Yeah.  I don't think any 16 

of us have asked about additional ventures in other 17 

countries.  So, how is this within the scope of the 18 

arbitrators' questions? 19 

          MR. GOSIS:  So, the question and the answer 20 

was that the Project had been de-risked merely because 21 

of the development of infrastructure and a processing 22 
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plant.  And Mr. Kappes had testified that in the 1 

Bolivian project in which he had lost money, he had 2 

developed the plant, he had developed a highly 3 

sophisticated plant that was eventually the cause for 4 

losing money and not the solution to losing money.  5 

          So, I'm wondering whether, in view of the 6 

record of the case as testified by Claimant, 7 

Mr. Kappes himself, the existence of infrastructure 8 

and the processing plant is itself sufficient to 9 

state, as the Witness just has in response to a 10 

question from the Tribunal, to de-risk the Project or 11 

the Project can still remain highly risky, even in the 12 

presence of infrastructure and the processing plant. 13 

          PRESIDENT KALICKI:  All right.  Let us put 14 

that question to the Witness.  I don't think we need 15 

to journey into Bolivia to put that question.   16 

          Let's just ask Mr. Rush more generally, as 17 

you've now put it.   18 

          Is the Project de-risked merely because of 19 

development of infrastructure and a processing plant?  20 

I think that's essentially the question. 21 

          Are there still opportunities for 22 
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significant risk outside of that? 1 

          THE WITNESS:  There is certainly--when I say 2 

"de-risk," it's not it's risk-free.  I think it's a 3 

comparison of like-for-like.  So, if you have the same 4 

project, one with infrastructure and a processing 5 

plant, and one without, particularly one with an 6 

Operating Mine, that's--the one with the 7 

infrastructure and processing plant is significantly 8 

de-risked versus the same one without those elements. 9 

          PRESIDENT KALICKI:  So, just so I'm clear, 10 

when you say "de-risked," you mean less risk; you 11 

don't mean no risk? 12 

          THE WITNESS:  Exactly.  Mining projects are 13 

good examples because as they go through their stages, 14 

you successively eliminate risk until you are at a 15 

point where you are processing gold.  But before that, 16 

there are hurdles; right?  So, each time you go over a 17 

hurdle, you eliminate some of that risk. 18 

          PRESIDENT KALICKI:  Mr. Gosis, any more 19 

questions?  20 

          MR. GOSIS:  Just two very short questions. 21 

          BY MR. GOSIS:   22 
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     Q.   Just going back to what you were saying just 1 

now, does your valuation of damages in this case 2 

account for the possibility that none of the 3 

exploration targets in the Known Exploration Potential 4 

and the LEO actually become mineable, how does your 5 

estimation account for the possibility that those 6 

risks don't disappear and actually end up preventing a 7 

mine from actually being developed based on those 8 

deposits? 9 

     A.   Yeah.  And I think this goes back to the 10 

question of using those resource multiples from other 11 

exploration companies, whether they are the multiples 12 

provided by Secretariat or by us.  As I explained, 13 

they are relatively similar.  All of those companies 14 

have risks that those resources will never become 15 

producing properties, and that's--that is baked into 16 

that multiple we're using.  The dollar per ounce that 17 

the market is assigning also includes the probability 18 

that those projects don't come to fruition.  19 

     Q.   But in all those cases, the Resources had 20 

been identified either as Inferred, Estimated, or 21 

Measured Resources; right? 22 
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     A.   That's right.   1 

          (Overlapping speakers.)  2 

     A.   That's right.  But in the hypothetical 3 

scenario that we are using for the valuation in 2021, 4 

there are Resources, and so that's what we are 5 

applying that multiple to. 6 

     Q.   And one last question.  Just a clarification 7 

from something you told me just now. 8 

          You responded to a question from 9 

President Kalicki that, if you had cash flows, then 10 

you could then obtain financing without need for a 11 

bankable Feasibility Study. 12 

          And then I showed you--we went through the 13 

Financial Statements for Exmingua for 2015, which 14 

showed that, at the end of that financial--for the 15 

fiscal year, it had available cash of around $24,000.   16 

          What is, your Expert Opinion, the amount of 17 

financing they could have obtained based on that cash 18 

availability of $24,000? 19 

     A.   So, we shared in our presentation the 20 

EBITDA, or earnings before interest, taxes, 21 

depreciation, and amortization in 2015 was about 22 
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$2.3 million.  The cash-flow statement you're looking 1 

at includes investment, so it would deduct some of the 2 

capital expenditures that the Project is making. 3 

          Alternatively, they could go and get 4 

financing, and the banks would look at that EBITDA 5 

number and say, "Your cash flow is sufficient to pay 6 

debt that you will then use to make capital 7 

purchases." 8 

          So, that would be an alternative for 9 

Exmingua. 10 

     Q.   The Banks would do that without a bankable 11 

Feasibility Study? 12 

     A.   Yeah.  They are concerned with cash flow.  13 

And, certainly, like I said, there are lots of 14 

companies out there that don't have bankable 15 

Feasibility Studies--we have noted them in our 16 

Report--that have financing. 17 

     Q.   And do banks usually lend for exploration 18 

campaigns? 19 

     A.   Some do. 20 

     Q.   Do you cite any? 21 

     A.   I'd have to look at a report.  We do cite 22 
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companies that are using debt and are engaged in 1 

exploration and development activities. 2 

     Q.   Just to be clear, when you say "debt," it's 3 

banking debt, not stock markets? 4 

     A.   It's probably both.  I would have to look at 5 

the examples we use. 6 

          MR. GOSIS:  Thank you, Madam President.  I 7 

have no further questions. 8 

          PRESIDENT KALICKI:  Thank you. 9 

          Ms. Satija, questions arising from the 10 

Tribunal's questions?  11 

          MS. SATIJA:  Madam Arbitrator, if I could 12 

take a few seconds to confer internally.  Thank you 13 

very much. 14 

          (Pause.) 15 

          MS. SATIJA:  Can you hear me now?  All 16 

right.   17 

          Thank you very much, Madam Arbitrator.   18 

          I just have one question for Mr. Rush 19 

arising from a question that Professor Douglas asked 20 

about dividends and its impact on the value. 21 

             FURTHER REDIRECT EXAMINATION    22 
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          BY MS. SATIJA:   1 

     Q.   Mr. Rush, why would a buyer buy a company 2 

that pays no dividends? 3 

     A.   Well, there's, of course, lots of examples 4 

where companies--as I mentioned, there's a higher 5 

return for reinvesting in the company.  So, there's 6 

many growth companies that don't pay dividends, and 7 

obviously they are invested in every day.  And the 8 

value of the company increases; right?  Because 9 

there's a reinvestment continuously occurring. 10 

          MS. SATIJA:  All right.  Thank you, 11 

Mr. Rush. 12 

          Madam Arbitrator, I have no further 13 

questions.  Thank you. 14 

          PRESIDENT KALICKI:  Thank you very much.   15 

          Mr. Rush, this completes your examination.  16 

The Tribunal is very grateful to you for your 17 

assistance, and you are now excused. 18 

          THE WITNESS:  Thank you very much. 19 

          PRESIDENT KALICKI:  Thank you. 20 

          (Witness steps down.) 21 

          PRESIDENT KALICKI:  All right, Counsel.  22 
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Well, it is obviously time to break for the day.  So, 1 

when we resume tomorrow, we will resume with Mr. Rosen 2 

and Mr. Milburn.   3 

          Based on my very rough understanding of how 4 

much time both Parties have available, it seems to me 5 

we are in no risk of not finishing the Final Experts 6 

tomorrow, but I just want to confirm that that's your 7 

respective understandings as well. 8 

          Ms. Menaker?  We'll finish tomorrow?  9 

          MS. MENAKER:  We should definitely finish 10 

tomorrow. 11 

          PRESIDENT KALICKI:  Okay.  And, Mr. Gosis, 12 

you agree? 13 

          MR. GOSIS:  If she finishes tomorrow, then 14 

we will, too. 15 

          PRESIDENT KALICKI:  All right.  Well, we do 16 

need to take a little time at the end of tomorrow to 17 

discuss next steps, but it seems to me we will have 18 

time to do that. 19 

          So, get some rest and we'll see you all 20 

tomorrow. 21 

          MS. MENAKER:  Okay.  May I just-- 22 
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          PRESIDENT KALICKI:  Yes. 1 

          MS. MENAKER:  May I just ask for 2 

confirmation that the Direct Presentation will be sent 3 

to us before the Hearing begins, since we don't have a 4 

prior Witness or Expert?  So--  5 

          PRESIDENT KALICKI:  Yes. 6 

          MR. GOSIS:  Certainly.  In anticipation of 7 

the chance that maybe they started giving the direct 8 

examination today, we shared the demonstrative slides 9 

that are part of the presentation.   10 

          The presentation itself we will send before 11 

the Hearing starts tomorrow. 12 

          MS. MENAKER:  Thank you. 13 

          PRESIDENT KALICKI:  Yes, and we did receive 14 

those demonstratives.  Thank you very much. 15 

          MS. MENAKER:  Okay. 16 

          PRESIDENT KALICKI:  All right.  See you all 17 

in the morning.  Thank you. 18 

          MS. MENAKER:  Thank you. 19 

          (Whereupon, at 3:06 p.m., (EST) the Hearing 20 

was adjourned until 8:00 a.m. (EST) the following 21 

day.) 22 
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