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P R O C E E D I N G S  1 

          PRESIDENT KALICKI:  Good morning to Counsel. 2 

          Before we bring the Witness back in, we have 3 

a number of matters.  First, just for the record, we 4 

continue today in ICSID ARB/18/43, Daniel Kappes and 5 

Kappes, Cassiday & Associates v. Republic of 6 

Guatemala.   7 

          We have a couple of procedural matters.  8 

First, the Tribunal is significantly concerned, in 9 

looking at the time usage to date six days into this 10 

Hearing and the amount of time left on the Parties' 11 

clocks, that the slippage for a variety of reasons has 12 

far exceeded the original estimates; and the number 13 

of hours the Parties have remaining to them, should 14 

you plan to actually use them, exceeds the number of 15 

sitting hours that we have.  In order to address this, 16 

lest we find ourselves in a very difficult situation 17 

at the end of week,   18 

 the Tribunal proposes as follows:  We will shorten 19 

the long break to 30 minutes, rather than 45 minutes.  20 

We will shorten the two other breaks to 10 minutes, 21 

rather than 15.  If we need to, we will be more 22 
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liberal than we have been before with possibly 1 

extending the Hearing day by the "up to 30 minutes a 2 

day" that we had previously said we might, although we 3 

would prefer that to be more like 15 or so.  But we 4 

will see where we are with Witnesses.   5 

          We want to hold procedural wrangling to an 6 

absolute minimum.  In going through the record of 7 

past days, that has been where slippage has been.  We 8 

have had lots of arguments between Counsel.  9 

Obviously, if you need to state an objection for the 10 

record and to protect your clients, we understand 11 

that, but one-sentence objections, not five- or 12 

six-minute objections, just enough so the Tribunal 13 

knows what the concern is so we can render a ruling.  14 

If we find it a particularly complex one, and we need 15 

more information, we will tell you, but we cannot take 16 

10 minutes every time there is a concern or an 17 

objection.   18 

          And the Tribunal, as I said before, 19 

continues to reserve the power to allocate slippage, 20 

as needed, to one or both Parties. 21 

          So, we will work in that fashion.  22 
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Hopefully, we'll make up some more time. 1 

          We did receive a letter application from the 2 

Claimants yesterday evening.  We asked the Respondent 3 

to provide the answer to that during the course of 4 

today to the Claimant, but we need not take hearing 5 

time for that. 6 

          Is there anything else that we do need to 7 

take hearing time for before we bring a witness in?  8 

          Ms. Menaker?  9 

          MS. MENAKER:  No, nothing from Claimants.  10 

Thank you. 11 

          PRESIDENT KALICKI:  Thank you. 12 

          Mr. Torterola?  13 

          MR. TORTEROLA:  Happy Women's Day.  Just to 14 

say happy Women's Day to all the women in this 15 

Hearing. 16 

          PRESIDENT KALICKI:  Thank you very much. 17 

          All right.  Let us bring Professor Richter 18 

back in then.   19 

          ZOOM TECHNICIAN:  Okay.  Stand by.  20 

MARCELO PABLO ERNESTO RICHTER, RESPONDENT'S WITNESS, 21 

CALLED (Continuing) 22 
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          PRESIDENT KALICKI:  I think his camera must 1 

be turned off because we were seeing the black screen. 2 

          ZOOM TECHNICIAN:  I'm working on it.  Just 3 

one second, please. 4 

          PRESIDENT KALICKI:  Thank you.   5 

          FTI, is he ready?  6 

          ZOOM TECHNICIAN:  Yes, he is.  Thank you. 7 

          PRESIDENT KALICKI:  Okay.  Welcome back, 8 

Mr. Richter.  Can you confirm, can you see me and see 9 

me adequately?   10 

          We are not getting audio from him or maybe--  11 

          ZOOM TECHNICIAN:  One second. 12 

          PRESIDENT KALICKI:  Okay.   13 

          THE WITNESS:  Good morning.  Yes, Madam 14 

President, I can hear you and I see you very well. 15 

          PRESIDENT KALICKI:  Thank you very much. 16 

          THE WITNESS:  I would like to take just a 17 

second of your time to congratulate and greet all of 18 

the women who are participating in this Hearing today, 19 

in light of International Women's Day.  And it 20 

certainly is fitting for a woman to be presiding over 21 

this Hearing and that outstanding women are also 22 
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participating in this Hearing. 1 

          PRESIDENT KALICKI:  Thank you very much for 2 

those sentiments. 3 

          We will continue now with your examination, 4 

and I just remind you that you remain under the full 5 

force and effect of the various affirmations that you 6 

provided the Tribunal at the beginning of your 7 

testimony.  So, with that understood, then, Mr. Llano, 8 

you may continue. 9 

          MR. LLANO:  Many thanks, Madam President. 10 

CROSS-EXAMINATION (Continuing) 11 

          BY MR. LLANO:   12 

     Q.   Good morning, Professor Richter.  How are 13 

you?  14 

     A.   Good morning, Mr. Llano.  Fine, thank you.  15 

     Q.   Great. 16 

          So, let us continue our conversation.  17 

Professor Richter, I'd like to discuss the amparo 18 

process with you in the amparo proceeding in relation 19 

to Exmingua? 20 

     A.   Fine. 21 

     Q.   Professor, you know that Exmingua was part 22 
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of amparo process as part of an interested third 1 

party; correct? 2 

     A.   Yes, what you say is correct, sir. 3 

     Q.   Very well.  Now, the Constitutional Court 4 

did not make a determination in that proceeding that 5 

Exmingua acquired its Exploitation License illegally; 6 

correct? 7 

     A.   You're referring to the proceeding in which 8 

it was an interested third party, the proceeding that 9 

began in 2014?  10 

     Q.   That's right. 11 

     A.   No.  Evidently it did not reach a conclusion 12 

in that regard because that wasn't the issue that was 13 

put to it.   14 

     Q.   Very well.  And the Court did not determine 15 

either that Exmingua had acted illegally during the 16 

process by which it obtained its license; correct? 17 

     A.   Yes.  What you say is correct.  I reiterate 18 

in that process or proceeding there was no discussion 19 

about how the license was obtained, nor the way it was 20 

processed. 21 

     Q.   Thank you.   22 
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          And what the Court did in that Judgment was 1 

to order the State, particularly the Ministry of 2 

Energy and Mines, to engage in consultations with the 3 

Indigenous Peoples, this in keeping with the 4 

parameters that the Court determined in that same 5 

judgment in light of ILO Convention 169; is that 6 

correct? 7 

     A.   What you say, sir, is correct. 8 

     Q.   Thank you.   9 

          In addition, the Court also ordered that the 10 

suspension of the Exploitation License of Exmingua be 11 

maintained and, with that, all of the mining 12 

operations at the Progreso VII Derivada site; correct? 13 

     A.   Yes.  Obviously, it established a condition, 14 

which was that once the consultation was carried out, 15 

the license would become active once again or be in 16 

force once again. 17 

     Q.   Thank you. Just to confirm, once again, the 18 

Court did not reach a determination that Exmingua had 19 

acted in bad faith.  There is no such determination in 20 

the Judgment; correct? 21 

     A.   No.  There is no pronouncement on that 22 
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topic. 1 

     Q.   Nor is there any pronouncement that says 2 

Exmingua acted illegally; correct? 3 

     A.   No, there is not, because, as I reiterate, 4 

those were not issues that were at issue in the 5 

amparo.  What was central to the discussion was the 6 

violation of the right to be consulted or right that 7 

vested the Indigenous Peoples. 8 

     Q.   Thank you very much.   9 

          And, to confirm, the Court did not include a 10 

pronouncement or a provision regarding compensation 11 

for Exmingua for the suspension of its Exploitation 12 

License.   13 

          No such thing appears in the Judgment; 14 

correct? 15 

     A.   It does not appear in the Judgment, but nor 16 

was it sought by Exmingua. 17 

     Q.   Very well.  Let us see what Exmingua had 18 

sought.  Let's turn to that Judgment.  This is 19 

Document C-145, and we will put it up on the screen. 20 

     A.   Yes, now I see it. 21 

     Q.   Let's turn to page--before we turn to 22 
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Page 21, just to establish that the document that we 1 

are seeing is the Judgment of the Constitutional Court 2 

of 11 June 2020.   3 

          You can see that on the first page; right? 4 

     A.   Yes, consolidated Cases 3207/2016 and 5 

3344/2016. 6 

     Q.   Okay.  And just below that date, first 7 

paragraph, if we could go back to the first page, you 8 

can see that what is being examined is the Judgment of 9 

28 June of 2016 handed down by the Supreme Court of 10 

Justice on appeal; correct? 11 

     A.   Yes.  That is what you are reading, sir. 12 

     Q.   And you'll recall that this is the 13 

Judgment about the Exmingua case; correct? 14 

     A.   Yes.  Yes. 15 

     Q.   Very well.  Now, if we could turn to 16 

Page 21.  It is Page 10 in English.  Under "C," about 17 

halfway through the page, that is where Exmingua's 18 

arguments to the Constitutional Court begin. 19 

          Do you see that? 20 

     A.   Yes, and the seal of the State is there, so 21 

I don't see the "C."  Ah, now I do see it, at the end 22 
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of the first line that is being shown.  Yes, that's 1 

right. 2 

     Q.   And now if we can turn to Page 24.   3 

          Very well.  And on the sixth line, there is 4 

a little Roman, a small Roman (i), and this is one of 5 

the arguments that Exmingua put forward, and it 6 

says:  "The Decision to grant the provisional amparo, 7 

in violation of several procedural presuppositions and 8 

the nonexistence of harm in the Party seeking the 9 

amparo, has provoked a violation of its rights to 10 

defense and freedom of industry and commerce, as well 11 

as the principles of due process, legal certainty, 12 

juridical security established in Articles"--and then 13 

it indicates which Articles--"of the Constitution of 14 

Guatemala." 15 

          Do you see that?  16 

     A.   Yes, I do. 17 

     Q.   And you are aware that the Constitutional 18 

Court did not issue any ruling on these rights of 19 

Exmingua in its Judgment; correct? 20 

     A.   Well, let's say the initial petition or the 21 

fundamental petition is the one that is put forward in 22 
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the amparo action, and obviously the Court rules on 1 

that in greatest depth logically. 2 

          Now, if the Party considered that there was 3 

no ruling on that, it had a procedural remedy to be 4 

able to ask the Court to rule on this matter.  At any 5 

rate, it should have asked the Court, if there was no 6 

pronouncement on this, to a clarification, that it 7 

should clarify if there is any aspect that the Court 8 

did not take cognizance of or did not expressly rule 9 

on. 10 

     Q.   Let's take it by parts, Professor Richter. 11 

          You see the reference in this argument of 12 

Exmingua to the freedom of industry and commerce, for 13 

example.  You see that reference? 14 

     A.   It is there quite clearly. 15 

     Q.   And the ruling of the Constitutional Court 16 

does not mention Exmingua's right to freedom of 17 

industry and commerce anyway.  That is not anywhere in 18 

the ruling of the Court; correct? 19 

     A.   That is correct, but, as I just said, the 20 

original petition in the filing of this amparo, and 21 

that's what the Court is obligated to rule on, was the 22 



Page | 1580 
 

B&B Reporters 
001 202-544-1903 

violation of the right of Indigenous Peoples to be 1 

consulted, this in application of Article 6 of ILO 2 

Convention 169. 3 

     Q.   You are familiar with the concept of a 4 

balancing or proportionality of constitutional rights 5 

in the judgment --in a judgment of a Constitutional 6 

Court--of the Constitutional Court; correct?  You're 7 

familiar with that? 8 

     A.   Yes, or the reasonableness that the Court 9 

must have when issuing a ruling. 10 

     Q.   And, in effect, what that means is that a 11 

Constitutional Court, when it is ruling on such 12 

serious constitutional issues, it balances the rights 13 

of one as against the rights of the other; that is a 14 

balancing test, as we would say in English? 15 

     A.   Exactly.  Exactly.  But, obviously--and you 16 

will understand this as well, sir--there is no clash 17 

among these rights.  Actually, what we have is a 18 

difference or distinction of interests that the 19 

Parties in conflict are trying to sort out and that 20 

the Court needs to figure out.   21 

          At the end of the day, all occupy the same 22 
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place.  Even the rights you mention are constitutional 1 

rights as well, and some are considered fundamental 2 

rights.  And, obviously, in the Decision, at the end 3 

of the day, the Court rules on what it considers in 4 

one way or another is most significant or most 5 

forward, so to speak, when issuing its Decision. 6 

     Q.   And we go to the next point, then. You are 7 

aware that the Constitutional Court suspended, 8 

maintained the suspension of Exmingua's license with 9 

the conditions that you mentioned above, but 10 

maintained the suspension of the license. Correct?? 11 

     A.   Yes.  Obviously, as I explained yesterday, 12 

the Constitutional Court has the obligation to suspend 13 

acts that are in violation of fundamental rights.  And 14 

in this circumstance, the Court noted that there was a 15 

violation of fundamental rights.  It realized this, 16 

and, therefore, it suspended the license granted by 17 

the Ministry of Energy and Mines. 18 

     Q.   Thank you, Professor. 19 

          Now, setting aside whether you or I agree or 20 

disagree with that suspension, I do think we will 21 

agree that that suspension has a negative impact on 22 
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Exmingua; correct? 1 

     A.   Well, in general terms I would say that, in 2 

effect, there has been an impairment, but, evidently, 3 

it was not provoked by the Court or willed by the 4 

Court that makes the Decision in this case.  There, 5 

there has been deficient action.   6 

          Well, first, I would say that there is 7 

shared responsibility as between the State and 8 

Exmingua in which the processes went on trial and the 9 

consultation was not done as of the moment that the 10 

license was applied for. 11 

     Q.   You've just raised a new point.  You 12 

mentioned the point of shared responsibility.  Are you 13 

aware that nowhere in the Judgment --you already 14 

confirmed this earlier.   15 

          Nowhere in the Judgment is there any 16 

determination of shared responsibility by Exmingua.  17 

That is not in the Judgment; correct? 18 

     A.   No, it's not, of course.  I'm trying to 19 

explain the position in relation to--well, you asked 20 

me whether there has been an impairment, and I said 21 

that I believe so.  There has been, but the impairment 22 
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is not the result of the Judgment.  The impairment is 1 

the result of a poor action from--or activity, recent 2 

activity from the time the license was first applied 3 

for.  That's where the error was made that leads to 4 

the Court having to rule on the violation of 5 

fundamental right. 6 

     Q.   Professor, now you are bringing up new 7 

concepts:  Poor action or acted poorly.  Nowhere does 8 

the Court say that there has been poor activity on the 9 

part of--improper activity on the part of Exmingua; 10 

correct?  You already confirmed that for me? 11 

     A.   Well, look, I could respond clearly that, if 12 

they had consulted with me, for example, to apply for 13 

the Exploitation License, the first thing I would have 14 

asked or I would have told the client is that they 15 

need to conduct a due diligence in which one would 16 

determine-- 17 

     Q.   Mr. Richter, I didn't ask any questions 18 

about due diligence. 19 

          MR. TORTEROLA:  You began the issue of--you 20 

began by saying that that wasn't put before the Court. 21 

          MR. LLANO:  My question was very specific.  22 
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Madam President, my question was very specific. There 1 

is no ruling in the Decision of the Court about a bad 2 

act by Exmingua.  It's a yes-or-no question, really. 3 

          MR. TORTEROLA:  Madam President, it's not a 4 

yes-or-no question.  It is a question that is 5 

trying--or that is addressing a specific matter, and 6 

the Expert has the right to answer. 7 

          PRESIDENT KALICKI:  All right.  Thank you.  8 

We don't need the long objections.  I understand the 9 

nature of the objection. 10 

          Mr. Richter, the question was not how you 11 

would have advised this Party if it was your question.  12 

The question is:  Did the Court in this Judgment 13 

assess any criticism of Exmingua with respect to bad 14 

acts?  If so, you can point us to that passage.  If 15 

not, say so.  16 

          THE WITNESS:  No.  As I was just telling 17 

Attorney Llano, the Court ruled specifically on the 18 

issue that was the subject of the consultation, which 19 

was the violation of Indigenous Peoples' rights to be 20 

consulted.   21 

          Obviously, it did not set forth for any 22 
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extra considerations about other issues that, 1 

obviously, it was not able to rule on, because that 2 

was not the objective of the litigation for which its 3 

intervention had been sought. 4 

          PRESIDENT KALICKI:  Okay.  And just a 5 

reminder of the instructions that I gave you and I 6 

give to every Witness at the beginning, which is:  The 7 

Counsel control the direction of the questions.  So, 8 

if you could listen to the question and just answer 9 

the question, and Mr. Torterola will have a chance 10 

later to put other questions to you. 11 

          Mr. Llano?  12 

          MR. LLANO:  Thank you. 13 

          BY MR. LLANO:   14 

     Q.   So, now we reach the point, Professor.  We 15 

have up on the screen, as you're seeing, a specific 16 

position of Exmingua with respect, for example, to its 17 

freedom of industry and commerce.  That's one side of 18 

the scale, and on the other side of the scale are the 19 

constitutional rights that you've mentioned regarding 20 

consultation. 21 

          I'm not asking you to decide in the name of 22 
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the Constitutional Court.  I'm simply going to ask you 1 

a factual question.   2 

          The Court did not issue a ruling on one side 3 

of the scale--that is to say, there's no ruling by the 4 

Court on Exmingua's right to freedom of industry and 5 

commerce.  There is no such pronouncement; correct? 6 

     A.   Evidently, as I was just saying, the 7 

Judgment does not refer exclusively to those topics 8 

that you've asked about. 9 

     Q.   Thank you. 10 

          If we could turn to Page 85 of the document, 11 

Page 42 in the English-language version.  And here 12 

begins the operative part--oh, I'm sorry.   13 

          It begins on Page 84 where it says "por 14 

tanto," "now, therefore."  We see that down below. 15 

          And, Professor, just for the record, are you 16 

aware that the operative part of the Judgment is about 17 

seven pages long?  I imagine you reviewed them; 18 

correct? 19 

     A.   Yes.  But if you show me from here to the 20 

end, I could confirm that right now. 21 

     Q.   No need to.  I'm going to ask you some more 22 
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focused questions now.  Halfway down Page 85, there is 1 

a point that is directed to the Minister of Energy and 2 

Mines.  It's a Point B, if you could bring it down a 3 

little further.  Other direction.  That's right.   4 

          There is a Point B? 5 

     A.   Yes, I see it.  Thank you. 6 

     Q.   And in the last three lines of that point, 7 

the Court says:  "In the event that the lack of 8 

Regulation persists, one should follow what is 9 

provided for in cited Convention 169, and, as a 10 

complement, the guidelines subscribed in this 11 

Judgment.  If the regulation of the right to 12 

consultation had been issued"--and this takes us onto 13 

the next page in Spanish--"the consultation process 14 

should be carried out in keeping with the regulations 15 

issued in this regard." 16 

          Do you see that? 17 

     A.   Yes, I see it quite clearly. 18 

     Q.   So, here, what the Court is doing is, in 19 

effect, providing two options.  If a law is adopted 20 

that governs the consultation process, then the MEM 21 

should abide by that law; and, if there is no such 22 
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law, then the MEM should be governed by the guidelines 1 

set out in this Judgment; correct? 2 

     A.   And Convention 169, it says; the Convention 3 

and the guidelines. 4 

     Q.   Of course, the Convention and the 5 

guidelines.  That's right. 6 

          Now, to confirm, the Guatemalan State to 7 

date has not adopted that Regulation; correct? 8 

     A.   Are you referring to the Congress having 9 

adopted a specific statute on consultation?  10 

     Q.   Yes.  Let's call the admission--the issuance 11 

of a law Option A, and Option B is to follow the 12 

Judgment, Convention 169 plus.  That would be 13 

Option B.  14 

     A.   Okay.  Option A that you mentioned does not 15 

exist, and I can explain why, at least my perceptions 16 

in terms of why it doesn't exist. 17 

     Q.   That is not necessary, sir.  My colleagues 18 

from the other party can ask you about that.  I merely 19 

want to confirm with you, as a lawyer in Guatemala, 20 

that that law has not been adopted; correct? 21 

     A.   The law regulating the right to Consultation 22 
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has not been adopted. 1 

     Q.   Right.  And now, Option B, Convention 169 2 

plus guidelines.  Those guidelines, which are 3 

described over various pages of the operative part of 4 

this Judgment, had not been handed down by the 5 

Constitutional Court before 2011, which is when 6 

Exmingua adopted its--obtained its Exploitation 7 

License; correct? 8 

     A.   No.  I could mention the Judgment in 9 

Cementos Progreso, where the Court had ruled on 10 

guidelines that should apply to consultation.  And 11 

that's a 2009 Judgment, the same year that Exmingua 12 

applied for its license. 13 

     Q.   No, sir.  I'm asking you about:  These 14 

specific guidelines had not been issued before 2011?  15 

     A.   Obviously, because these specific guidelines 16 

correspond to this specific case. 17 

     Q.   And those guidelines were not reflected in 18 

any provision of Guatemalan positive law, from 2008 to 19 

2011; correct? 20 

     A.   As I just explained a moment ago, the 21 

guidelines determined by the Court are in light of the 22 
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a specific case.  Obviously, based on the analysis of 1 

the specific case by the Court, it established the 2 

conditions for the consultation to be carried out in 3 

this territory, in this case, under this exploitation, 4 

under these circumstances.  So, obviously, this is not 5 

reflected in any statute, because these are guidelines 6 

set out by the Court to resolve this specific case. 7 

     Q.   Thank you very much.   8 

          Now let's take a look at your First Report, 9 

please, Paragraph 70.   10 

          There you have it.  In this part of your 11 

Report, you speak about the requirement of personal 12 

and direct harm; correct? 13 

     A.   Yes, based on what is--on one of the 14 

conditions for which one can bring a constitutional 15 

amparo action. 16 

     Q.   And in the next paragraph, Paragraph 71.   17 

          Let's show it on the screen. 18 

          It says--well, you cite in this paragraph a 19 

Judgment by the Constitutional Court that says that 20 

the harm must be direct, which means in a straight 21 

line without intermediaries, or that between the 22 



Page | 1591 
 

B&B Reporters 
001 202-544-1903 

infringing situation and the harm affecting the 1 

person, that there's a precise relation of causality.  2 

The personal harm must be a consequence of the 3 

situation or act that has caused a violation, without 4 

any other cause, motive, or complicating cause. 5 

          And you mention in this paragraph, in the 6 

footnotes, three Judgments along these lines from 2004 7 

and 2005.  I just want to show you Footnotes 48, 49, 8 

and 50 for the record.   9 

          There you see 48.  It refers to a 2004 10 

Judgment.  There's 49, another Judgment of--I'm sorry; 11 

that's 48, 2004.  And now 49 and 50 refer to Decisions 12 

from 2004 and 2005. 13 

          Can you confirm that? 14 

     A.   Yes.  Yes.  That is what is in the Report. 15 

     Q.   Let's look at Paragraph 88 of your same 16 

Report.  Here you talk about what is known as standing 17 

to sue in an amparo proceeding? 18 

     A.   Yes. 19 

     Q.   And we're going to show 89 on the screen.  20 

We are going to show it momentarily.   21 

          And it says, “in short, it is the legal 22 
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standing, capacity, and procedural capacity that a 1 

person has to bring an action of amparo.  This 2 

capacity is conditioned by the legitimate interest 3 

that the person requiring such constitutional 4 

protection has, since the alleged harmful act violates 5 

the sphere of its rights or causes an impairment of 6 

its assets”.   7 

          Do you see that? 8 

     A.   Yes, I do. 9 

     Q.   You conclude by saying: "Given the personal 10 

nature of amparo, no one may file an action of this 11 

nature on behalf of another--that is to say, there is 12 

no public interest action."   13 

          And I'm going to show you one more paragraph 14 

and then ask you a few questions. 15 

          Paragraph 90 on the screen, please.  16 

Paragraph 90, you say:  "One of the most recent 17 

innovations in this area conducted by the 18 

Constitutional Court considers the possibility of 19 

broadening the power to request the related 20 

constitutional guarantee." 21 

          And then at Paragraph 91, you mention a case 22 
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where CALAS was granted this standing.  And this was 1 

the case of San Rafael, the one that you were citing 2 

here. Correct? 3 

     A.   Yes, and I mentioned this yesterday during 4 

my presentation, when I spoke about the possibility of 5 

groups having standing to sue, some groups in society, 6 

when they defend diffuse or collective rights. 7 

     Q.   I'm asking about this paragraph, and the 8 

ruling you are mentioning here is the Minera San 9 

Rafael Case that was decided in 2018 in December. 10 

Right? 11 

     A.   You're referring to Paragraph 91; right? 12 

     Q.   Yes. 13 

     A.   Okay.  Let me see.  File number.   14 

          Excuse me.  I'm looking at the paragraph.  15 

I'm reading it to be able to answer.   16 

          Yes, indeed. 17 

     Q.   If we look at the end of Paragraph 91, on 18 

the last line--and this is in italics--the Court made 19 

reference to two other rulings of 2015 and 2016, and 20 

the same kind of standing was granted to CALAS, right? 21 

     A.   Yes.  That's Footnote 83 and 84.  22 
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     Q.   That's right.  And on the next page--excuse 1 

me, it's the same page--reference is made to a 2 

Decision of 2016 where CALAS was also granted standing 3 

to sue.  So, the rulings that you are mentioning here 4 

at 91, all of them refer to CALAS, to this 5 

organization; right? 6 

     A.   Yes, indeed.  The intention was to explain 7 

why in this case the "standing to sue" requirement had 8 

been met. 9 

     Q.   And if we look at this paragraph on 10 

"standing to sue," you don't mention any ruling before 11 

2015, right? 12 

     A.   Obviously, at this paragraph, no.  It only 13 

contains the one mention--the ones mentioned and the 14 

ones referred to.  But you saw in my presentation that 15 

the Court has handed down rulings since '99, '06, '07, 16 

2011 in connection with the fact that any social group 17 

may bring amparo actions to defend collective 18 

interests or diffuse or collective rights. 19 

     Q.   Good.  Paragraph 82 of this Report, please. 20 

     A.   Okay.  82. 21 

     Q.   And here you're talking about the principle 22 
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of timeliness in amparo actions, and you say that it 1 

refers to the circumstance of filing this 2 

constitutional action within the term established in 3 

the law on the matter? 4 

     A.   That's exactly right. 5 

     Q.   And then you say:  "In this regard, 6 

Article 20 of the Law on Amparo establishes that the 7 

action must be filed within 30 days following the last 8 

notification to the affected party or its becoming 9 

aware of the fact that, in its opinion, it is 10 

detrimental thereto."  So I want to take you to this 11 

article. 12 

          Let us look at C-416.  Very well.  This is 13 

the Amparo Law, and we are going to look at Page 3 in 14 

the English and Page 7 in Spanish.  And here we look 15 

at Article 20 of the Amparo Law.  The article 16 

says:  "Deadline for the Application for Amparo.  The 17 

request for protection must be made within 30 days of 18 

the last notification to the affected party or of its 19 

knowledge of the fact that in his opinion it is 20 

prejudicial to him.  However, during the electoral 21 

process and only in respect of this matter, the period 22 
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shall be five days." 1 

          Second paragraph.  It's the last one of 2 

Article 20.  Let's put it on the screen.  3 

          The Second paragraph says, "The above period 4 

does not apply when the amparo is brought to counter 5 

the risk of application of unconstitutional laws or 6 

regulations to specific cases, as well as the manifest 7 

possibility of acts occurring that violate the rights 8 

of the petitioner." 9 

          Here, Professor, the law provides for two 10 

exceptions in connection with the 30-day deadline: 11 

first, in connection with the application of 12 

unconstitutional Law or regulations to certain 13 

situations; and second, the manifest possibility of 14 

acts occurring that violate the rights of the 15 

petitioner; right? 16 

     A.   This is what the law provides specifically.  17 

That is why yesterday, during my presentation, I said 18 

it was expressly said that the law did not provide for 19 

exceptional circumstances.  But it did; the law 20 

regulated this.  There are two exceptional cases that 21 

have been established by the Constitutional Court on 22 
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the basis of its interpretation of the law. 1 

     Q.   Thank you, Professor.   2 

          You talked about that when you dealt with 3 

the exhaustion of remedies with that principle, not in 4 

the principle of timeliness. 5 

          Okay.  Let us go back to your Report, now 6 

that we have seen the law, your First Report.  7 

Paragraph 84.  Okay.   8 

          Here you mention a number of exceptions to 9 

the calculation of the 30-day period, and you provide 10 

three exceptions:  First, when the concept of 11 

continuous harm is established; two, when it is 12 

brought against the risk of application of 13 

unconstitutional laws or regulations to specific 14 

cases; three, when there is a manifest possibility 15 

that acts in violation of the rights of the petitioner 16 

occur. 17 

          Do you see that? 18 

     A.   Yes.  That's what the Report says. 19 

     Q.   At the end of this sentence there is a 20 

footnote, Number 58.  If we can look at it, 21 

Footnote 58, you can see that you refer to Article 20 22 
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of the Amparo Law that we just saw. 1 

          Do you see that, sir? 2 

     A.   Yes.  That is Footnote 58. 3 

     Q.   But, as we saw a moment ago, only Items 2 4 

and 3 of your list are provided for in the language of 5 

the Amparo Law, right? 6 

     A.   Well, but the item makes reference to the 7 

exceptions to the computation of time, but the text of 8 

Paragraph 84 does not only refer to the law. 9 

     Q.   Well, I'm looking at the end of that 10 

sentence, and the only footnote that you show here is 11 

the Article 20 of the Amparo Law.  The Amparo Law only 12 

reflects Points 2 and 3 of your list; correct? 13 

     A.   Yes.  The Amparo Law, yes, but 84 refers to 14 

the exceptions to the calculation of time, and apart 15 

from the ones set forth in the law, I'm adding an 16 

additional one. 17 

     Q.   Yes, and the additional one comes from the 18 

case law of the Constitutional Court, right? 19 

     A.   Yes, sir.  As I said before, the Court has 20 

the possibility of applying and interpreting the law.  21 

And in some cases, that interpretation of the law is 22 
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creating new ways of applying and interpreting the 1 

law--excuse me for being redundant--to address and 2 

abide by the mandate of the Constitutional Court which 3 

is the protection of the rights, the fundamental 4 

rights of Guatemalans and all of those that live in 5 

the country. 6 

     Q.   Let us talk then about the first on your 7 

list, the one in connection with continued harm. 8 

     A.   Excuse me, sir.  But the item you are 9 

mentioning also has a footnote.  That is why I was 10 

telling you that this has to do with general context 11 

of this paragraph, the one that we are specifically 12 

analyzing now. 13 

     Q.   Let us look at Footnote Number 57.  It's on 14 

the other page in Spanish.   15 

          And here you wrote the following:  "The law 16 

and the legal scholastic opinion do not determine what 17 

should be understood or considered as continuing harm.  18 

It has been established by the case law that 19 

continuing harm is the one that perpetrates its 20 

effects over time and does not exhaust them at the 21 

time of its occurrence or performance."  22 
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     A.   Yes, that's what it says, sir. 1 

     Q.   Well,           On the top of the page here, 2 

after the break in the pages, it says-- 3 

     A.   Where?  Where are you looking at? 4 

     Q.   Well, at the beginning of Page 37.  Here you 5 

have Page 37 and Page 36.  And then, at the beginning 6 

of Page 37, it says, "in this sense we have to refer." 7 

Do you see it? 8 

A. Yes, yes.  9 

         Q. “Well, in this sense we have to refer that 10 

in these kinds of actions when there is no 11 

consultation to Indigenous Peoples for the issuance of 12 

a Mining License, the Constitutional Court has 13 

concluded as a general matter that that term cannot be 14 

applied to those cases where an omission is reported.  15 

And then it says "omissions or abstentions causes 16 

continuous harm, and because they are kept up in time, 17 

they can be reported without being subject to the term 18 

of this provision."  19 

     A.   Yes, that's what the Report says. 20 

     Q.   So, the Constitutional Court applied the 21 

criteria of continued harm in the connection with the 22 
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consultation to Indigenous Peoples, including the 1 

Exmingua case, right? 2 

     A.   Yes, because the Report here has to do with 3 

an omission.  A negative conduct or an omission, as 4 

the Tribunal says in its rulings, has to do with not 5 

conducting the consultation when it had the obligation 6 

to conduct a consultation. 7 

     Q.   At the end of that paragraph you cite a 8 

number of rulings from the Constitutional Court where 9 

this criteria was applied; correct? 10 

     A.   The paragraph you were just reading to me? 11 

     Q.   Yes, sir, that's right. 12 

     A.   Well, yes.  At the end I see there are a 13 

number of case file numbers, and I also see the dates 14 

of the judgments. 15 

     Q.   If we scroll down, we're going to see that 16 

there are some footnotes, 59-69.  You can see that all 17 

of the footnotes here, except for the first one--well, 18 

all of these, you cite judgments that were handed down 19 

starting in 2015, and the most recent one is of 2020. 20 

          Can you confirm that? 21 

     A.   These are the judgments that I cited in my 22 
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Report.  But As I said before, the Court, before these 1 

rulings, had established this condition of continued 2 

harm.  In fact, You objected to the fact that I said 3 

that since the '90s the Court has "continued harm" as 4 

a precept of analysis to avoid timeliness in the 5 

bringing of an amparo action. 6 

     Q.   Sir, I'm relying on what you wrote in your 7 

Report. 8 

          So, you did not append those alleged 1990s 9 

decisions in your Report, right? 10 

     A.   They are not in my Report.  But as I said, 11 

this entails the continuous application of the 12 

principle by the Court in connection with this matter.  13 

The principle has evolved constantly, a few years 14 

after the Court was created, and this has to do with 15 

how it interprets this provision, to protect rights. 16 

     Q.   It is really simple Professor. you're saying 17 

this now, but you didn't append anything to your 18 

Report; right? 19 

     A.   Yes is for yes and for no, there is no 20 

decision that makes reference to this but as I said, 21 

the judgments cited that are of those dates and cite 22 
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prior judgments.  And when you read these judgments, 1 

you're going to be able to determine that this was not 2 

a matter that was determined by the Court handing down 3 

this ruling, or these rulings.  This is tradition.  4 

This is the manner in which the Tribunal recognizes 5 

that when there are omissions or negative actions, the 6 

timeliness principle does not apply. 7 

     Q.   That is to say that in 2014.  This is when 8 

the amparo was brought in the Exmingua case.  In 2014 9 

this concept of continuous harm was known in omission 10 

cases, right? 11 

     A.   Yes.  This was very well known.  It was 12 

widely known.  This was known not only by the 13 

Constitutional Court but by 95 percent of the lawyers 14 

litigating before the Constitutional Court. 15 

     Q.   Very well.  Let's go to C-137. 16 

          For the record, Professor Richter, this is 17 

the amparo petition by CALAS of 29 August 2014.  Let 18 

us look at the next page, Page 2.   19 

     A.   Well, what you're showing me is just a 20 

notice.  21 

     Q.   Yes.  That's why we're going to look at 22 



Page | 1604 
 

B&B Reporters 
001 202-544-1903 

Page 2.  1 

     A.   Oh.  Okay. 2 

     Q.   And here you can see the amparo petition 3 

brought by Pedro Rafael Maldonado Flores representing 4 

CALAS.  You see that; right?  5 

     A.   Yes.  It starts by mentioning the names you 6 

indicated. 7 

     Q.   Just to confirm, you did not append this 8 

document to your Report?  9 

     A.   No.  Although I know this document, the 10 

document you're showing me, I did not include this 11 

document as one of the annexes to my Reports. 12 

     Q.   Have you seen this document before?   13 

          Did you review it? 14 

     A.   Yes, I've seen it before. 15 

     Q.   Let us look at Page 23, the last page of 16 

this Report, just to establish a date on the document, 17 

Page 23, very last page.   18 

          You can see here, Professor, that on the 19 

last line it says 29 August 2014. 20 

          You see that; right? 21 

     A.   Yes.It says City of Guatemala, 29 22 
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August 2014.   1 

          Q. So, this petition of amparo is before all 2 

of the rulings that you cite in your Report in 3 

connection with the continuous harm principle as an 4 

exception to the 30-day term; right? 5 

     A.   Effectively, this petition comes before the 6 

dates of the judgments handed down, but the lawyer 7 

knows of this concept of continued harm because the 8 

lawyer submitted this amparo petition on his own 9 

behalf. 10 

     Q.   Let's look at Page 2.  And just to confirm, 11 

on the first paragraph you can see that Pedro Rafael 12 

Maldonado Flores is bringing this petition on behalf 13 

of CALAS; correct? 14 

     A.   Yes.  Correct. 15 

     Q.   Let's look at Page 14.  There's a heading 16 

there.  It says "11".  It is Page 8 in English.   17 

          It says:  "Timeliness of the filing of the 18 

amparo action."  And it says:  "As previously stated, 19 

the Ministry of Energy and Mines, acting through its 20 

Public Information Unit, gave notice by email of the 21 

Decision 468/2014 of 1 August 2014."   22 
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          And then, two lines below, it says:  "For 1 

the delivery of the complete case file, it should be 2 

first forwarded to the Legal Department in order to 3 

make a copy thereof.  Access to the copies was 4 

effected on 7 August of the current year when"--next 5 

page--"date on which it was effectively verified that 6 

the procedure of consultation with the Indigenous 7 

Populations took place."  And then CALAS cites 8 

Article 20 of the Amparo Law that we mentioned before. 9 

          And during that citation to Article 20, you 10 

are going to see that there are some words in bold, 11 

"becomes aware"? 12 

     A.   Yes, I see that in the last two lines  13 

before the end of the text.  14 

     Q.   If you look at the end of this paragraph, 15 

CALAS concludes that "based on the above, it is clear 16 

that we are within the term established for such 17 

purpose"? You see this? 18 

     A.   Yes, that's what the document says. 19 

     Q.   Okay and there is no, we can confirm that 20 

this is the end.  Let's scroll down, please.  This is 21 

the end of the discussion on timeliness. 22 
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          Let us scroll down, please.  And here you 1 

can see that here it talks about exhaustion of 2 

remedies at--Point 12 is the principle of exhaustion 3 

of ordinary remedies. 4 

          So, here, Mr. Richter point 11 does not 5 

mention the phrase continued harm,  right? 6 

     A.   No and perhaps I should rectify something 7 

that I said in any prior answer.  I said that 8 

95 percent of lawyers know of this concept of 9 

continued harm.  It is evident that Mr. Maldonado did 10 

not know this in depth, or he could not or was not 11 

able to put it in its writing, and the action that he 12 

put forth, because this amparo action, was decided on 13 

the basis of the continued harm principle.   14 

     Q.   Just to confirm, as you have seen in point 15 

11, CALAS started counting 30 days from the moment in 16 

which it supposedly took knowledge that consultations 17 

were not done, that is what CALAS did right?  18 

     A.   Yes, that's what it did, but it was not 19 

necessary. 20 

     Q.   CALAS did not mention, invoke or cite this 21 

concept of continued harm; right? 22 
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     A.   On this point of this document, it does not 1 

do so.  You haven't shown me the whole thing. 2 

     Q.   Sir, let me represent to you that nowhere in 3 

this document can you find this term "continued harm."  4 

My colleagues, perhaps, can look at this as well if 5 

something different exists. 6 

          Then let us go back at your Report, sir.  7 

Paragraph 83.  It says here:  "As was the principle of 8 

exhaustion of remedies, it does not apply when the act 9 

claimed affects the rights of third parties who were 10 

not involved in the process in which was it issued." 11 

          And then two lines below--of course, sir, 12 

just to avoid confusion, we are looking at the Section 13 

on Timeliness of your Report.  That is Paragraph 82. 14 

     A.   Yes.  Yes. 15 

     Q.   Okay.  Looking at Paragraph 83, it says:  16 

"This aspect does not contradict what was previously 17 

analyzed and stated since the obligation to file the 18 

action within a certain period of time and the 19 

impossibility of leaving it latent indefinitely is 20 

conditioned by the person's effective participation in 21 

the process in which it took place.  This 22 
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participation is the only way to expressly determine 1 

the time at which it became aware of the harmful act 2 

on the understanding that this expressly refers to 3 

positive acts and not to omissions because these are 4 

not brought to the attention of the interested 5 

parties." 6 

          Did I read this correctly? 7 

     A.   Yes, you read it well, sir. 8 

     Q.   Here on this last section of the paragraph 9 

you make distinction between positive acts and 10 

omissions, and in relation to the omissions.  And here 11 

you say that they are not brought to the attention of 12 

the interested parties; those are your words right? 13 

     A.   I make reference to the amparo petitioner in 14 

this situation ,let say, because here we are talking 15 

about the requirements for procedure of those that 16 

bring an amparo action. 17 

     Q.   Your words say, sir, that omissions are not 18 

brought to the attention of the interested parties.  19 

This is what you wrote in your Report, right? 20 

     A.   That is what you are reading from,  two 21 

lines of the Report.  But the Report refers to all 22 
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requirements for amparo procedure, and those are 1 

related to the amparo petitioner and not to any other 2 

subject to the process.  So, if you only read two 3 

lines, you are decontextualizing my general opinion in 4 

this matter. 5 

     Q.   If we continue looking at your words, you 6 

say, to the contrary, that this refers exclusively to 7 

acts and not to omissions because those are not 8 

brought to the attention of the interested parties. 9 

          So, to the contrary, if the petitioner, the 10 

amparo petitioner, the victim, had knowledge that an 11 

omission existed, then the 30-day period of time 12 

should start running?  13 

     A.   No.  Because what I am explaining to you on 14 

this paragraph is that there are two assumptions that 15 

come into play, timeliness and exhaustion of remedies.  16 

So, for the exhaustion of remedies principle to apply, 17 

the Party of the procedure should have been subject to 18 

that.  This is what you read when you said that the 19 

participation is conditioned by the person's effective 20 

participation in the process in which it took place.   21 

          What I'm explaining here is the combination 22 
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of two different principles:  Timeliness and 1 

exhaustion of remedies, and why, in this specific 2 

case, these were not within the general circumstances 3 

set forth by the law. 4 

     Q.   Professor Richter, we have indicated this 5 

paragraph is within the timeliness section, so you are 6 

writing about timeliness here, and you are saying that 7 

continued harm does not apply to omissions because-- 8 

     A.   Yes, it does apply.  Continued harm does 9 

apply. 10 

     Q.   Yes.  Yes.  You're right.  Continued harm 11 

applies to omissions because omissions are not brought 12 

to the attention of the interested parties; correct? 13 

     A.   Yes, exactly.  And that is why the 30-day 14 

period of time of Article 20 does not apply because 15 

"continued harm" takes place all the time, and until 16 

we have the counter-react--that is to say, the 17 

conduction of consultation, the harm continues to take 18 

place and the violation of the fundamental right 19 

continues to exist. 20 

     Q.   So, what you're saying is that when you gain 21 

knowledge of the omission, this is completely 22 
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irrelevant for the principle of timeliness, as you 1 

were explaining. 2 

     A.   No. It is not irrelevant because the 3 

omission does not have to do with the petitioner.  The 4 

omission is conducted by the Government by violating 5 

petitioners’ rights. 6 

     Q.   But as we just saw, for example, In the case 7 

of CALAS, well, CALAS had knowledge of this omission 8 

at a certain point in time in 2014; right? 9 

     A.   Yes. 10 

     Q.   And what you are saying is it doesn't matter 11 

when CALAS gained knowledge of this.  Under this 12 

criteria, it could bring its action whenever; right? 13 

     A.   That is not what I say.  That is what the 14 

Constitutional Court said. 15 

     Q.   Exactly, sir. 16 

     A.   When the Constitutional Court applied this 17 

theory of continued harm, when it interpreted the 18 

Amparo Law, and it indicated that for the specific 19 

case of CALAS and for the case in which Exmingua was 20 

an interested third party, then the procedural 21 

requirement related to timeliness, well, that 22 
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requirement was met because there was continued 1 

harm--that is to say, the lack of the consultation.   2 

          While the consultation does not take place, 3 

this would be the positive act contrary to the 4 

omission, then the constitutional right was violated 5 

and the constitutional action could have taken place 6 

at any time whatsoever. 7 

     Q.   So, indeed, what is happening here in 8 

connection with community consultations under ILO 169 9 

is that there is no statutory limits of the amparo 10 

action. 11 

     A.   No.  It  has statutory limits.  Let me 12 

explain this to you.  For the statute of limitations 13 

to run, then the authority should do something, for 14 

example, it should issue a notice as under Article 20, 15 

and on the basis of that, the terms could start 16 

running.   17 

          When there is an omission, no time period 18 

starts running, and, therefore, there is no need to 19 

comply with the provisions of Article 20, but that 20 

does not mean that constitutional actions of amparo 21 

have become not time-barred.   22 
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          Q. Indeed, all of this means that all 1 

licenses, permits, and concessions granted since 1997 2 

onwards, without any consultation whatsoever in 3 

accordance with these parameters, then they can be 4 

subject to amparo proceedings forever. Right? 5 

A. No, in fact, This is not the case.   6 

          If you are familiar with the scholastic 7 

opinion of the Constitutional Court starting as I 8 

mentioned in 2007 to date, the Court has been cautious 9 

regarding that balance that you just mentioned a 10 

couple of minutes ago, so that that balance would not 11 

be not productive towards the indigenous populations 12 

and those that have a right of consultation. 13 

          There are several legal judgments of the 14 

Court in which the exploitations have continued.  15 

There have been parallel consultation processes, but 16 

it is--it depends on each independent case and how 17 

each case is analyzed.  But your assertion is untrue. 18 

     Q.   I apologize.  I am referring to the amparo 19 

action in connection with consultations, community 20 

consultations, and what you are saying is that, as 21 

long as the consultation is not held, continued harm 22 
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applies, but if in 100 years, the consultation still 1 

outstanding for any project that has been granted as 2 

of 1997, an amparo case can be brought forward; 3 

correct? 4 

     A.   Well, in connection with continued harm, the 5 

answer is clearly yes.  6 

Q. Okay.  7 

A. But we should talk also about other licenses, not 8 

only Mining Licenses, we are talking about the 9 

violation of fundamental rights that stem from an 10 

omission or a negative act.  Any action may be 11 

presented, not only in connection with Mining 12 

Licenses. 13 

          MR. LLANO:  Madam President.  I'm in your 14 

hands as to when to take a break.  We have been going 15 

for about an hour. 16 

          PRESIDENT KALICKI:  Usually we try to press 17 

forward, take break, the first break after about an 18 

hour and a half or an hour and three-quarters, so it 19 

seems a little early unless the Interpreters or Court 20 

Reporter want an early break.  You both have been 21 

speaking very quickly.  But I would normally say let's 22 
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press ahead, absent an appeal from them. 1 

          MR. LLANO:  Sounds good. 2 

          BY MR. LLANO:   3 

     Q.   Let's move on now to the--can you hear me 4 

now? 5 

     A.   Yes. 6 

     Q.   Let's move on now to C-145.  That is 7 

Exmingua's legal judgment.  And let's look at Page 34, 8 

17 in English.  34 in Spanish and 17 in English. 9 

          In the first paragraph, full first paragraph 10 

on this page, it reads:  "In many rulings, this Court 11 

has held as follows:  'It is an exception to the 12 

observance of the requirement under discussion since, 13 

as the Claim under review relates to an omission to 14 

act, the statutory term provided in Section 20 of the 15 

amparo does not apply.'" 16 

          Do you see it? 17 

     A.   Yes.  That's what the legal judgment says. 18 

     Q.   And in the following sentence it 19 

reads:  "Indeed, the violation of the right to 20 

consultation mentioned above is deemed to be permanent 21 

which, in turn, means that the act complained of, a 22 
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negative act, an act of nonfeasance or an act of 1 

omission makes it possible for this Court to hear the 2 

grounds for the grievance is complained of, as such 3 

grievances are of a continuous nature while the 4 

authority that is duty-bound to act has ignored the 5 

legal duty to hold consultation with the affected 6 

community." 7 

          Do you see it? 8 

     A.   Yes.   9 

     Q.   This is what the Judgment says, and if you 10 

see, then, the case law cited included one judgment of 11 

2016 and two of 2017. 12 

          Do you see it? 13 

     A.   Yes.   14 

          May I introduce a clarification in 15 

connection with what you just asked me at the end? 16 

     Q.   No.  No.  We are going to continue, please. 17 

          So, what the court said here is that the 18 

30-day period does not apply to omissions as the 19 

omission continues.   20 

          This is what the court stated; correct? 21 

     A.   Yes.To sum up, it is similar to what you said,  22 
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Yes. 1 

     Q.   And the court did not say, for example, that 2 

the 30-day period starts running when the affected 3 

party learned that there was an omission; correct? 4 

     A.   No.  The term does not run in this case, in 5 

the case of omission, continued harm.  The period, the 6 

deadline does not apply.   7 

     Q.   Sure. And to establish this criterion, the 8 

Court, based on the fact that omissions lead to a 9 

continued harm, this is the basis for this; correct?  10 

     A.   Yes. 11 

     Q.   But Professor Richter, positive acts may 12 

also cause continued harm, don't you think? 13 

     A.   Well, it depends.  I cannot tell you this 14 

for certain.   15 

     Q.   Let me give you an example. If a person has 16 

the assets seized or the--there is an illegitimate 17 

seizure of the bank accounts, for example, that causes 18 

a harm every single minute that the person cannot 19 

access his or her money; correct?  20 

     A.   No, because at any rate, there are legal 21 

remedies at hand, and that person may offer a bond or 22 
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request a lifting of the measure or use the resources 1 

at hand under the legal system to be able to enjoy the 2 

benefits that that person has. 3 

     Q.   You are changing the parameters of my 4 

hypothesis.  I'm talking about a seizure that was not 5 

lifted, an illegitimate seizure, that in spite of the 6 

best efforts by the affected party, remains in place 7 

throughout time, indefinitely.  That seizure that is a 8 

positive act leads to continued harm; correct? 9 

     A.  I do not consider … First, you are talking 10 

about illegitimate seizure.  I am not aware of any 11 

judge that may issue an order to seize assets in an 12 

illegal manner.  The seizure ordered must be in 13 

accordance with the law. 14 

     Q.   But, Professor, we are talking about 15 

illegitimate acts, otherwise it wouldn't be necessary 16 

to have an Amparo Law.  What I am saying here--and 17 

please accept my premises--I am telling you that a 18 

judge, a malicious judge, issues an illegitimate order 19 

to seize--and this is not lifted.  This positive act 20 

has, as a consequence, harm throughout time, right? 21 

     A.   Yes, as a hypothesis, yes. 22 
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     Q.   Of course. And if the State illegally 1 

terminates a contract, that terminations is a positive 2 

act that leads to harm to the contracting party 3 

throughout the time that that termination is not 4 

compensated; correct? 5 

     A.   No.  Because in the case at hand, what the 6 

Ministry of Energy and Mines did was comply with a 7 

legal order, a law. 8 

     Q.   No.  No.  No.  No.  I'm not talking about 9 

Exmingua.  I'm not talking about Exmingua.  Once 10 

again, you are playing with my hypothesis.  I am 11 

offering you an abstract hypothesis.  I am not talking 12 

about Exmingua.  If a State, any State, illegitimately 13 

terminates a contract, this termination, which is a 14 

positive act, causes harm to the Contracting Party 15 

throughout the time that that party is not compensated 16 

for that termination; correct? 17 

     A.   The hypothesis is not clear, for me, to 18 

offer you a final answer because it wouldn't be 19 

illegal if the Government ordered a judge to 20 

terminate--if the Government received an order by a 21 

judge to terminate a contract.   22 
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          But now, if the Minister was not in a good 1 

mood that morning, woke up and said, okay, let's 2 

terminate a contract, that would be a different 3 

situation.  But you are not giving me specific 4 

information.  Your hypothesis is lacking some elements 5 

for me to offer you a concluding comment. 6 

     Q.   If a malicious judge is ordering 7 

imprisonment for a person, and that person cannot 8 

leave the prison for any reason, that person that is 9 

in prison, and that judge that ordered to send someone 10 

to prison is a positive act, that person, that 11 

prisoner is suffering continued harm as long as he or 12 

she remains in prison; correct? 13 

     A.   Yes.  But let me tell you, Counsel, but when 14 

we are talking about continued harm, we are doing this 15 

in connection with the Party that is initiating the 16 

amparo action--that is to say, the active subject 17 

under this constitutional order.  We are not referring 18 

to the other parties to the amparo. 19 

     Q.   Okay, done. Second Report, please.  20 

Paragraph 128.  Okay.  And here in your Second Report, 21 

once again, you address the three exceptions to the 22 
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estimation of the 30-day period to present an amparo 1 

action, and we are now-- 2 

     A.   Yes, I do see that. 3 

     Q.   And now we are going to look at 4 

Paragraph 131.  In the third line from the top, you 5 

are referring to Article 20 of the Amparo Law, and you 6 

are saying that Professor Fuentes resorts to this 7 

provision.  And in the following line you are saying 8 

that:  "It is necessary to--or it must be noted that 9 

his opinion omits the final paragraph of said concept 10 

or precept"; correct? 11 

     A.   Yes. 12 

     Q.   And then you quote the second paragraph of 13 

the Amparo Law that we had discussed before.  And 14 

after that quote, in the second line from the bottom, 15 

you write:  "The latter assumption being the one 16 

applicable to the present case in which a manifest 17 

violation of rights was alleged." 18 

          Do you see that? 19 

     A.   Yes.  This is what the Report states. 20 

         Q.  In your First Report that we saw a couple 21 

of minutes ago, you did not say that the exception to 22 
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estimating the 30-day period applicable in this case 1 

was the manifest possibility of acts in breach 2 

contained in the Second Report? 3 

     A.   Are you talking about the First Report?  The 4 

First Report, in exceptions to the estimation of the 5 

deadline is addressed or will develop continued harm. 6 

     Q.   But you did not say in your First Report 7 

that the exception to be applied to Exmingua is the 8 

exception due to a manifest possibility of an act in 9 

breach.  You did not say that in the First Report; 10 

correct? 11 

     A.   No, I referred to the application of 12 

continued harm. 13 

     Q.   Exactly. So, you added this opinion that the 14 

second paragraph applies under Article 20 of the 15 

amparo case to the Exmingua case only in your Second 16 

Report; correct? 17 

     A.   I wouldn't like to take this out of context.  18 

I wouldn't like to take out of context the thesis that 19 

I applied.  I continued to say that continued harm is 20 

the one that applies.  But, once again, this general 21 

thesis given the circumstances of acts that may 22 
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violate the rights of the subject of the person that 1 

has the--that has standing to show we are talking 2 

about a violation of fundamental rights in a situation 3 

that is analyzed here, and that is the violation of 4 

the right to consultation.   5 

          And clearly, as part of this claim, or 6 

violation, we see what we have under Article 20, that 7 

these acts are violations of the rights of the 8 

individual that has standing to sue. 9 

     Q.   But there you omitted, you ignored a very 10 

important word under Article 20, that is 11 

"possibility."  The exception under the Amparo Law 12 

refers to the "possibility," the manifest likelihood 13 

or "possibility" of rights violation; is that correct? 14 

     A.   Yes.  The manifest "possibility."  This is 15 

even more so in favor to what I am saying, why I 16 

applied the thesis of negative harm, and this is not 17 

final because the possibility leads to uncertainty, 18 

and, given uncertainty, we cannot have the certainty 19 

that there could be an effective violation of 20 

fundamental rights. 21 

     Q.   But CALAS did not have any uncertainty.  22 
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CALAS had full knowledge, allegedly, that 1 

consultations had not been held.  They did not allege 2 

a possibility of rights violation? 3 

     A.   No.  No.  They allege omission of 4 

consultation with Indigenous Population. 5 

     Q.   And just to confirm, in the legal judgment 6 

of Exmingua in June 2020, the Constitutional Court did 7 

not apply the second exception under Article 20 of the 8 

Amparo Law; correct? 9 

     A.   No, indeed. And you read it.  Yes, you did 10 

read the one from the Court of Appeals that refers to 11 

the application of continued harm. 12 

          MR. LLANO:  Thank you very much.   13 

          Madam President, I do think this is a good 14 

time for a break. 15 

          PRESIDENT KALICKI:  Yes.  Okay.  I was going 16 

to ask you to find one in the next couple of minutes, 17 

anyway.  So, let us take a 10-minute break now.  We 18 

will return at 32 after the hour.  Thank you. 19 

          ZOOM TECHNICIAN:  Madam President, should we 20 

remind the Witness?  21 

          PRESIDENT KALICKI:  Yes, I apologize.   22 
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          Professor Richter, the same instructions as 1 

we had yesterday evening; don't discuss the case with 2 

anyone.  Thank you. 3 

          THE WITNESS:  Very well.  I shall proceed 4 

accordingly. 5 

          (Brief recess.)   6 

          PRESIDENT KALICKI:  All right.  7 

Professor Richter, can you hear me? 8 

          THE WITNESS:  Yes.  I hear you perfectly 9 

well, Madam President. 10 

          PRESIDENT KALICKI:  All right.  Mr. Llano, 11 

please continue. 12 

          MR. LLANO:  Thank you.   13 

          Let's go to Document C-497 please, FTI. 14 

          BY MR. LLANO:   15 

     Q.   Very well.  Professor Richter, for the 16 

record, this is a judgment by the Constitutional Court 17 

dated 21 September 2009.  It's the Cementos Progreso 18 

Case that you have made reference to previously. 19 

          Do you recall that? 20 

     A.   Yes, I do, sir. 21 

     Q.   And on the first page, reference is made to 22 
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the act that is the subject of the Claim? 1 

     A.   Yes, under "B."  2 

     Q.   Let's highlight "B," please, or if you could 3 

blow it up, please.  And the act that was protested in 4 

this case or was subject to the Claim was a municipal 5 

agreement contained in the second point of minutes 6 

number such and such, issued by the Municipal Council 7 

of San Juan Sacatepéquez of the Department of 8 

Guatemala in a special public session held on such and 9 

such a date for which sua sponte it revoked the 10 

municipal decision contained in the third point of 11 

minutes such, which convened the residents of the Maya 12 

Kaqchikel Indigenous Communities of that region to put 13 

the state of the consultation of residents to be 14 

carried out on 13 May 2007 related to the 15 

authorization of a license for mining, exploration, 16 

and exploitation granted to Cementos Progreso." 17 

          Do you see that? 18 

     A.   Yes, that's what the text of the 19 

Judgment says.   20 

     Q.   So, basically what had happened was that it 21 

had been ordered that a consultation of residents be 22 
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undertaken, and that the consultation of the residents 1 

had been withdrawn, and then they were challenging 2 

that second resolution; correct?  3 

     A.   Yes, that is what happened. 4 

     Q.   Now, if we could turn to Page 37 of the 5 

document.  6 

     A.   Now, let me tell you that there were persons 7 

who had died and unpleasant circumstances that had 8 

provoked this situation in San Juan Sacatepéquez.   9 

     Q.   Thank you very much. 10 

          So, here we are at the operative part of the 11 

Judgment, and the Constitutional Court grants the 12 

amparo to the amparo seekers, and it ordered that, A, 13 

to suspend in relation to the Claimants, the municipal 14 

decision contained in second point and so on.  And, B, 15 

for the positive effects of this Judgment, the Court 16 

says the authority challenged should, in keeping with 17 

what is considered here first; 1)  To rule what is 18 

necessary in the eventuality of renewal of the 19 

petition for a convocation of a popular consultation; 20 

and, second, to convey the concerns or the claim of 21 

the amparo seekers to the departmental council, 22 
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development council, and so on. 1 

          So, just to clarify, this judgment makes 2 

reference to an election-type consultation; correct? 3 

     A.   Yes.  That is what the Court indicates in 4 

terms of the positive effect of this judgment. 5 

     Q.   And in this ruling by the Constitutional 6 

Court, the Court did not make any reference whatsoever 7 

to Convention 169; correct?   8 

          This part that you were seeing, these 9 

guidelines do not refer to Convention 169; correct?  10 

     A.   In what you have read in A and B, no, 11 

obviously no express reference is made to 12 

Convention 169. 13 

     Q.   Exactly.  Very well. 14 

          So, let us go now to another point.  The 15 

Supreme Court of Justice, you're aware, handed down a 16 

judgment of First Instance in the CALAS amparo in 17 

28 June 2016. 18 

          Do you recall that date? 19 

     A.   28 June 2016.  It's the Judgment by the 20 

Supreme Court, not the Constitutional Court? 21 

     Q.   Judgment of First Instance? 22 
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     A.   Yes, that's right. 1 

     Q.   Now, I have had a doubt.  The Supreme Court 2 

of Justice in Guatemala operates as a Court of First 3 

Instance in amparo cases; correct? 4 

     A.   Yes.  Yes.  In a case such as this, where 5 

amparo actions are brought against the Executive or 6 

against the legislature, the Congress--well, you know, 7 

the Supreme Court of Justice is divided into chambers, 8 

and there is one chamber which is called for amparos 9 

and preliminary proceedings, and that is the one that 10 

hears on first instance--well, particularly also when 11 

there are appeals from the Chamber of Appeals, then 12 

the Supreme Court of Justice also hears that in first 13 

instance. 14 

     Q.   Thank you very much. 15 

          So, you were aware that against the Judgment 16 

of the Supreme Court of Justice, Exmingua filed a 17 

motion for appeal on 30 June 2016. 18 

          Did you know that? 19 

     A.   Yes.  Yes.  Against the Judgment there were 20 

appeals by the interested third party, Exmingua, and 21 

also by the authority called into question, which is 22 
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the Ministry of Energy and Mines. 1 

     Q.   Thank you.   2 

          And we have seen on repeated occasions a 3 

judgment by the Constitutional Court on appeal and 4 

that a final judgment was handed down in 11 June 2020? 5 

     A.   11 June 2020, yes. 6 

     Q.   In other words, the Court took almost 7 

four years to resolve Exmingua's appeal.  That's the 8 

duration; correct? 9 

     A.   No, not the Court because the appeals 10 

process involved circumstances and time frames in 11 

which the Supreme Court of Justice continues to be 12 

involved.  The Supreme Court of Justice handed down 13 

the Judgment.  It took a period to give notice of it.  14 

Once notice was given, there was still a period for 15 

appeals or means of challenge, such as clarification 16 

or explanation within the amparo proceeding.  And once 17 

those were resolved, it was just then a firm judgment 18 

for the Supreme Court, and it's from there that it 19 

could be taken to the Constitutional Court.   20 

          And, generally, as I say, this generally 21 

takes time--that is to say, there's a situation where 22 
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the Court of First Instance maintains jurisdiction 1 

over the proceeding, and this is also a time that is 2 

taken for the final ruling on appeal. 3 

     Q.   Now, between Exmingua's appeal, 4 

30 June 2016, up until the Judgment of the 5 

Constitutional Court of 11 June 2020, four years 6 

elapsed.   7 

          That's a fact; correct? 8 

     A.   Well, if we count specifically, it was less 9 

than four years because it would be four years had it 10 

been up to 30 June 2020.  But in terms of the elapsing 11 

of time, passing of time measuring it, yes, it would 12 

be almost four years. 13 

     Q.   And you're aware that the Judgment in the 14 

Exmingua Case is 94 pages long; correct? 15 

     A.   Yes.  Yes.  It does have that number of 16 

pages. 17 

     Q.   If we could turn to Document MR-40, please. 18 

          And for the record, this is an annex to your 19 

Report, and it's the Judgment of the Constitutional 20 

Court of 3 September 2018 in the Minera San Rafael 21 

Case. 22 
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          You recall this document; right? 1 

     A.   Yes, I do, sir. 2 

     Q.   And at Page 1 in the first paragraph, which 3 

unfortunately has not been translated, you can see 4 

that this judgment of the Constitutional Court was 5 

issued on 3 September 2018; and you can also see that 6 

the Judgment of First Instance was issued by the 7 

Supreme Court of Justice on 8 September 2017. 8 

          Do you see that? 9 

     A.   Excuse me.  You're telling me 10 

3 September 2018 and for the Constitutional Court 11 

Judgment--  12 

     Q.   Just below that appeals and background, one 13 

examines the Judgment of 8 September 2017 had been out 14 

by the Supreme Court. 15 

          Do you see that? 16 

     A.   Yes. 17 

     Q.   And so, in this case the time elapsed 18 

between the Judgment of the Supreme Court of Justice 19 

and the Judgment of the Constitutional Court was less 20 

than one year; correct? 21 

     A.   Now, if you're just talking about the 22 
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measurement of time, yes. 1 

     Q.   And you're aware that this appeal was filed 2 

more than one year after the appeal of the Exmingua 3 

Case.  We have seen that the appeal of the Exmingua 4 

Case was 30 June 2016.   5 

          Here, a judgment of 8 September 2017 is 6 

being challenged, one year later, and this Judgment by 7 

the Constitutional Court was issued almost two years 8 

before the appeal of the Exmingua Case, which was 9 

issued on 11 June 2020. 10 

          Do you agree with the dates I have just 11 

cited? 12 

     A.   With the date and the measurement of time, 13 

obviously I have no objection to make.  Obviously, 14 

there are circumstances that explain why these things 15 

may happen in a court. 16 

     Q.   The Judgment by the Constitutional Court in 17 

this case was issued in approximately 12 months after 18 

the Judgment of the First Instance, this compared to 19 

47.5 months in the case of Exmingua. 20 

          Do you agree with this difference in time? 21 

     A.   Yes.  If we're counting just time elapsed, 22 
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well, evidently you have measured it, and that is the 1 

time that has passed. 2 

     Q.   And are you aware that the Judgment in the 3 

San Rafael Case is 553 pages long, and it compared to 4 

94 pages in the Exmingua Case?   5 

          Are you aware of that? 6 

     A.   Yes.  Yes. 7 

     Q.   Now, let us turn to another document.  This 8 

is C-441.   9 

          Now, for the record, this is the Judgment of 10 

the Constitutional Court of 26 May 2017 in the Oxec 11 

Case. 12 

          You recall this document; right? 13 

     A.   Yes.  These are consolidated. 14 

     Q.   Yes.  And you can see up above, on Page 1, 15 

that this Judgment of the Constitutional Court is of 16 

26 May 2017. 17 

          Do you see that? 18 

     A.   Yes, I see it, sir. 19 

     Q.   And just below you can see that the Judgment 20 

of First Instance of the Supreme Court of Justice is 21 

dated 4 January 2017. 22 
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          Do you see that? 1 

     A.   Yes, I do see it, sir. 2 

     Q.   So, the time elapsed between the Judgment of 3 

First Instance and the Judgment of the Constitutional 4 

Court is less than five months; correct? 5 

     A.   That is the time that you have counted, yes. 6 

     Q.   And this Judgment in the Oxec Case is 130 7 

pages long.  So it's also longer than the Judgment in 8 

the Exmingua Case; correct? 9 

     A.   Yes, indeed. 10 

     Q.   Let us turn to another document.  This is 11 

MR-36.   12 

          For the record, this is another attachment 13 

to your Report.  It is the Judgment of Constitutional 14 

Court of 18 June 2020 in the CGN Case. 15 

          You recall this document; right?  16 

     A.   Yes, sir. 17 

     Q.   And at Page 1, you can see above that the 18 

Judgment is dated 18 June 2020. 19 

          Do you see that? 20 

     A.   Yes, indeed. 21 

     Q.   And this Judgment, therefore, was issued 22 
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exactly seven days after the Judgment in the Exmingua 1 

Case; right? 2 

     A.   Yes, because the Exmingua Judgment is of 11 3 

June 2020.  4 

     Q.   Exactly.  So, any impact that the 5 

pandemic--the COVID pandemic might have had would 6 

apply equally to both of these cases, don't you think? 7 

     A.   Not necessarily. 8 

     Q.   Just below the date of the Judgment, you can 9 

see that the Judgment of First Instance of the Supreme 10 

Court of Justice is dated 9 January 2019.  11 

          Do you see that? 12 

     A.   At the second line at the end of the first 13 

line, yes, it says 9 January 2019. 14 

     Q.   Exactly.  So, the time elapsed between the 15 

Judgment of First Instance and the Judgment of the 16 

Constitutional Court is approximately 17 months; 17 

correct? 18 

     A.   Yes.  Counting working days and 19 

nonworking days, we come up with that figure. 20 

     Q.   And this Judgment, you're aware, is 286 21 

pages long, and so it's three times longer than the 22 
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Exmingua Judgment; right? 1 

     A.   Yes, it does have that number of pages. 2 

     Q.   You, in your Second Report, presented a 3 

timeline in the Exmingua Case.  Do you recall the 4 

timeline? 5 

     A.   Yes, I do, sir. 6 

     Q.   But you did not do a similar timeline for 7 

San Rafael, Oxec, or CGN; correct? 8 

     A.   No, I did not, because, obviously, at issue 9 

is the Exmingua Case. 10 

     Q.   Now, in your Report--or in your Reports, in 11 

both of your Reports, you don't mention the 12 

investigation into the case of La Línea as a case that 13 

would explain the delay in the issuance of the 14 

Judgment of the Exmingua Case.   15 

          That's not mentioned in your Reports; right? 16 

     A.   No.  No, sir, it is not. 17 

     Q.   Thank you very much, Professor Richter. 18 

          MR. LLANO:  I don't have any more questions. 19 

          PRESIDENT KALICKI:  Thank you very much, 20 

Mr. Llano. 21 

          Mr. Torterola, redirect? 22 
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          MR. TORTEROLA:  Yes, Madam President, I do 1 

have some questions for redirect. 2 

REDIRECT EXAMINATION 3 

          BY MR. TORTEROLA:   4 

     Q.   Before we forget, let's begin by talking 5 

about the duration of the proceedings in the Exmingua 6 

Case.   7 

          First of all, you were asked about the 8 

duration of the Exmingua Case just a few minutes ago. 9 

          Are you familiar with cases before the Court 10 

that have taken longer than the Exmingua Case? 11 

     A.   Yes, sir.  I am familiar with cases, and 12 

right now my memory is betraying me, but some of them 13 

are cited in the Report--in the Second Report that has 14 

been submitted to this Arbitral Tribunal.   15 

          And obviously, in the face of the 16 

circumstance, well, this obviously shows us that the 17 

Tribunal has time to develop the analysis, or the 18 

Court has time to develop its analysis and undertake 19 

studies of the specific cases before it, and it 20 

doesn't have an obligation to resolve them based on 21 

the date of entry of a case.   22 
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          There is no obligation to have the first in 1 

be the first out, and also because of the 2 

circumstances, not only of the Court, but also of the 3 

case, which have led this case to be drawn out over 4 

time, as per the needs that exist, in order to be able 5 

to hand down a judgment that is in line with the law. 6 

     Q.   Now, in the Exmingua Case, you've studied 7 

the Constitutional Court's role, and if you could tell 8 

us what you've seen based on your experience in its 9 

dealing with the case, it would help explain why the 10 

Exmingua Case may have taken longer to resolve.  11 

     A.   Yes, sir.  I did have an opportunity because 12 

the consultation is public.  I was able to go to the 13 

Constitutional Court, and there's a machine there 14 

where you can put in the case number and you can see 15 

all of the internal movements that have taken place 16 

within the Tribunal.  I was able to verify it right 17 

there, and obviously also from the copy that is in the 18 

record, and obviously there I was able to see several 19 

motions that obviously provoked some delay in the 20 

processing of the matter. 21 

          First, not every proceeding--the times and 22 
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obligations are shared.  The Judgment of First 1 

Instance is handed down, and then the Constitutional 2 

Court, which in this case was the Supreme Court with 3 

the Constitutional Court, there is time for giving 4 

notice of the judgment.  It takes time to admit.  5 

There's means of challenge that are filed to resolve 6 

them, and then to be able to forward the case to the 7 

Constitutional Court.   8 

          But, in addition, we saw that at the 9 

Constitutional Court, which has a random system for 10 

distributing cases, the case first of all went to a 11 

judge, Judge Dina Ochoa, if my memory serves me well, 12 

who, after having it for a time, analyzing it and 13 

studying it, deemed not to take knowledge of it.   14 

          So, this is a time when the case was 15 

analyzed.  It was made known and was ready for a 16 

judgment to be drafted, but when the judge declined to 17 

handle it, then it went to another judge.  So, that 18 

explains the lapse of time.  The new judge had to 19 

undertake a new analysis of the situation, and 20 

obviously propose circumstances for resolution of the 21 

case. 22 
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          But, in addition, it happens that the person 1 

who was going to write the Decision for the Court in 2 

this case, it was Judge Bonerge Mejia, well, in 3 

addition to a health problem--and oftentimes 4 

us lawyers know one another, and we interact--this 5 

required that he be outside of the Court for prolonged 6 

periods.  He suffered major back pain, which 7 

oftentimes left him paralyzed, and required that he be 8 

away from the court for lengthy periods.   9 

          But, moreover, in the year that 10 

Justice Bonerge Mejia served as President of the 11 

Constitutional Court, he assumed the administrative 12 

responsibility for running the Court as well.  So, in 13 

addition to the 6,000 or 7,000 cases that come in each 14 

year to be heard, well, all of those processes depend 15 

on the President because, in terms of issuing orders, 16 

decrees for proceedings to go forward, it is only the 17 

President--in some cases the Secretary of the 18 

Court--he's the only one who signs it. 19 

          Plus, everything that had anything to do 20 

with the Administration of the Court, from the hiring 21 

of personnel, the contracting of equipment if a 22 
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computer breaks down, all of that goes through the 1 

President in order to authorize the expenditures.  All 2 

of those circumstances and situations compound the 3 

workload of the judge where, in addition to serving as 4 

President, and the Judiciary as well, because he 5 

participates in--the Judicial Council, he participates 6 

in those judgments as well.  Well, all of these 7 

circumstances make it such that--well, in addition, 8 

the staff working with the judge take on 9 

administrative responsibilities, and so the legal 10 

counsel are engaged, not only in collaborating with 11 

him in drafting a draft judgment, but also many of the 12 

legal counsel also assume administrative 13 

responsibilities in terms of, say, managing the Office 14 

of Gazette and case law and the Institute of 15 

Constitutional Justice.   16 

          As I mentioned to you in describing my 17 

background, when I was working as an attorney and 18 

the--the judge that I worked with became president, he 19 

assigned me--well, in addition to having to prepare 20 

draft judgments, I also was assigned to be the 21 

director of that institute. 22 
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          So, one has an excessive workload in the 1 

scant personnel that the judge has to work with.  This 2 

brings about situations in which priority should be 3 

given to situations when it comes to drafting 4 

judgments, drafting rulings, drafting orders, or 5 

oftentimes the day-to-day control of the Court 6 

requires conduct and decisions that go beyond the 7 

mere--well, not mere, but the decisions that are 8 

adopted by the Court.   9 

          That is why I say, based on my experience-- 10 

     Q.   We have very little time, sir, so please 11 

focus on the answer to the specific question that I 12 

pose to you, if you would be so kind.  This is the 13 

second week of the Hearing, and we are running against 14 

the clock.  The clock is against us. 15 

          When you looked at the documents, could you 16 

see that the Claimant asked for an expeditious ruling? 17 

     A.   No.  There was no request for expeditious 18 

ruling. 19 

     Q.   They could have asked for an expeditious 20 

ruling; right? 21 

     A.   Yes.  Many litigants do that.  Sometimes the 22 
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effect is not the one sought, but it would have been a 1 

good measure from the third party that was interested 2 

in the case to seek a ruling by the Tribunal. 3 

     Q.   Let's talk about San Rafael.   4 

          Who wrote the San Rafael Case? 5 

     A.   I think it was Bonerge Mejia. 6 

     Q.   Exactly.  And he was also the judge that 7 

wrote the Opinion in the Exmingua case? 8 

     A.   That's exactly right. 9 

     Q.   Was there any reason why San Rafael had to 10 

be decided more expeditiously than Exmingua? 11 

     A.   Well, there are procedural and also factual 12 

issues.  In the case of Cementos Progreso--this was 13 

one of the leading cases on this matter--the 14 

circumstances of violence and conflict that existed in 15 

some places because the Government was not addressing 16 

the claims by the citizenry, then the Tribunal in the 17 

case had to take steps that will allow, via a Decision 18 

of the Tribunal, to decide or issue a judgment that 19 

can somehow calm things down and throw cold water on 20 

the situation of the protestors. 21 

          In the case of San Rafael, this was a 22 
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well-known case.  There was physical violence.  There 1 

was destruction.  Property was destroyed.  So, had I 2 

been the judge, I would have also have decided to 3 

solve some cases before others to avoid conflicts in 4 

the country.  5 

     Q.   Is it true that, during that period of time, 6 

the Constitutional Court had to decide, amongst 7 

others, the La Línea Case and also the case of the 8 

CICIG leaving Guatemala? 9 

     A.   Yes.  Amidst all the discussion we had 10 

because of the application of ILO Convention 169, 11 

well, there were also these cases.  So, as I was 12 

saying, this does not only bring about conflicts in 13 

connection with certain groups, but the conflict 14 

situation was general in the country because of the 15 

fact that the CICIG left the country, and this brought 16 

about, also, confrontations that were not violent, but 17 

there was a lot of debate. 18 

     Q.   All right. 19 

          MR. LLANO:  So, Professor Richter has 20 

confirmed in response to my questions that he had not 21 

addressed La Línea at all in his Reports.  I did not 22 
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ask him about the subject matter because he had not 1 

testified about it in his Reports, and he's doing it 2 

anew, right now. 3 

          PRESIDENT KALICKI:  Yes.   4 

          Mr. Torterola, in what way is this within 5 

the scope of the cross? 6 

          MR. TORTEROLA:  Madam President, this has to 7 

do with how long the Constitutional Court took to 8 

decide this case.  This is one of the points raised by 9 

Guatemala.  It is one of the points that I asked 10 

Professor Fuentes about this in connection with the 11 

La Línea Case.  I don't really understand the purpose 12 

of the objection because this has always been, and is 13 

always related to the grounds that may have brought 14 

about a delay in the decision of the case at hand. 15 

          MR. LLANO:  Madam President, with all due 16 

respect, those comments are not responsive to the 17 

objection.  The objection is that Professor Richter 18 

has not addressed this in his Reports, and redirect is 19 

not the opportunity to add new testimony.  And it is 20 

not--and the question is not related to my cross 21 

because I did not go into the subject matter of the 22 
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point. 1 

          PRESIDENT KALICKI:  All right.   2 

          Mr. Torterola, the Tribunal is well aware of 3 

the Respondent's arguments about La Línea.  It has 4 

been covered in Opening Statements.  It has been 5 

covered in the Briefs.  You did, as you say, go 6 

through it with Professor Fuentes.  But there are 7 

ground rules for redirect that require questions to 8 

arise out of the cross.  And I don't think this 9 

actually does arise out of the cross.  So we take--we 10 

understand your points about the case, but it is not 11 

within the scope of the cross. 12 

          So, let us move on. 13 

          MR. TORTEROLA:  Yes.  I will move on, Madam 14 

President, but--and I'm not saying this to you, I'm 15 

saying this to Counsel--that question was put before 16 

him very specifically.  If it had not been covered in 17 

his Report, he might have not asked that.  But he 18 

asked that and he put that question and that issue in 19 

front of the Tribunal. 20 

          I will move out because out of the respect 21 

for the Tribunal and the instruction that I have been 22 
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given by the President of the Tribunal, but I think 1 

that, if he brought the issue to the 2 

cross-examination, despite the fact that that issue 3 

was not in his Report, as he acknowledged, I should 4 

have the opportunity to ask Professor Richter about 5 

the issue that he was specifically asked about.  But I 6 

think that we don't need to waste time.  I can move 7 

on. 8 

          PRESIDENT KALICKI:  The issue of delay more 9 

generally was part of the cross, about length of time.  10 

So, if you want to ask him if he has any views as to 11 

what accounts for it, that would presumably be in.  12 

But to start examining the content of another case 13 

that was not part of cross, I think, is beyond.  You 14 

may be able to get to this in a different way. 15 

          MR. TORTEROLA:  I can move on, but I would 16 

like to make the point for the record that Counsel 17 

asked specifically about whether La Línea has been 18 

stated, or had been made reference in his Report.  It 19 

was a specific question put to Professor Richter.  But 20 

I don't want to--I don't want to waste time of the 21 

Tribunal, so I will move on with this issue, Madam 22 
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President. 1 

          PRESIDENT KALICKI:  Thank you. 2 

          BY MR. TORTEROLA:   3 

     Q.   Let's talk about something else. 4 

          Professor Richter, at Paragraph 29 of your 5 

Second Report yesterday, they asked you about this 6 

phrase.   7 

          And perhaps we can show Professor Richter's 8 

Report at Paragraph 29, the Spanish version, please.  9 

Okay.   10 

          On the right we can see Paragraph 29 at 11 

Page 13, and you say that Professor Fuentes 12 

maliciously left out the following aspects.  And I 13 

would like for you to be so kind as to elaborate as to 14 

why you chose this word, "maliciously."  You were 15 

asked about this yesterday. 16 

     A.   Well, first and foremost, I would like to 17 

say that this word has been used in a general context 18 

in this paragraph, sir.  I have made specific 19 

assertions where I said that the Expert unduly left 20 

out some aspects, and I was making reference to 21 

supplementary considerations.  Obviously, his opinion 22 
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was biased because he took specific paragraphs of the 1 

ruling and things that really behooved him, and he 2 

discarded those that were against him.  So, I think 3 

that may be deemed unethical; it is an unethical use 4 

of these things.  I try to be respectful in connection 5 

with the opinions they give.  I do not know Professor 6 

Fuentes, obviously.  I have no direct dealings with 7 

him, and I try to be respectful. 8 

          This was also a reaction to all of the 9 

attacks and aggressions against me and my opinions in 10 

the Second Report by Mr. Fuentes.  As I said, here I 11 

tried to express an opinion in connection with a 12 

matter that was not used appropriately.  But this was 13 

also a reaction to the personal and professional 14 

aggression and attacks against me found in the Second 15 

Report of Mr. Fuentes.  Perhaps, there, this was 16 

something that I just said, and I tried to be not 17 

violent and was just an outburst on my part. 18 

     Q.   Sir, today, at 11:40 in the Spanish 19 

Transcript, you were also asked about the Sipacapa and 20 

the Cementos Progreso Cases of '07 and '09. 21 

          I wanted to ask, in general terms, whether 22 
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in those cases the Constitutional Court cases that you 1 

cited made reference or did not make reference to 2 

ILO Convention 169? 3 

     A.   Reference was made by the court to ILO 4 

Convention 169 in both. 5 

     Q.   Let me ask you quickly, Professor, what is 6 

your opinion of the fact that the public consultation 7 

process by the COCODE is a mechanism to address 8 

consultations to Indigenous Peoples? 9 

     A.   I have been clear in my Report in that 10 

regard, one cannot apply Article 26 of the COCODE Law.  11 

This is drafted as an option.  This is just to try and 12 

go about things so that the legislature put this 13 

provision to try to address the circumstances.  This 14 

is very different from the affirmative provision in 15 

ILO Convention 169. 16 

          The law says--in Article 26, it says "they 17 

may consult," and Article 6 of 169 says "they are 18 

obligated to conduct consultation."  And, of course, 19 

it is a much more clear reference in connection as to 20 

which of the provisions needs to be applied in these 21 

types of processes. 22 
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     Q.   Does the principle of iura novit curia, 1 

exist in Guatemala?  Does this principle exist in 2 

Guatemala? 3 

     A.   Yes, of course.  The judge knows the law.  4 

And on this principle, oftentimes, the decisions are 5 

based when the Courts of Justice render decisions in 6 

Guatemala. 7 

     Q.   I'm going to ask FTI to please show C-415. 8 

          This is the law on the judiciary.  Let's 9 

look at Article 2, and also say anything you wanted to 10 

say about Article 2 and the principle of iura novit 11 

curia in Guatemala. 12 

          Can we please blow it up.   13 

     A.   "Source of the law.  The law is the source 14 

of the legal system.  The case law shall supplement 15 

the law."   16 

          Now, the way the legal system established, 17 

well, means that the main source of the law are the 18 

statutes.  So, by applying the general principles of 19 

the law, the effective invocation of the provision is 20 

established when there is a decision made by a court. 21 

          Also, we have the law, and there is a 22 
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combination with case law as a source of the law.  1 

Case law is the opinion of courts when they hand down 2 

rulings.  This solves conflicts when they are in 3 

existence because the judge must know the law. 4 

     Q.   FTI, let's show C-416 on the screen.   5 

          Professor, I would like to ask you to read 6 

Article 2 and to let us know if you have any comments 7 

in connection with Article 2, Article 2 of the Amparo 8 

Law, and Article 2 of the Law of the Judiciary and the 9 

principle of iura novit curia.  10 

     A.   "Extensive interpretation of law.  The 11 

provisions of this law shall always be interpreted 12 

extensively in order to ensure the proper protection 13 

of human rights and the effective functioning of the 14 

guarantees and defenses of the constitutional order."  15 

          Obviously, the person interpreting the law, 16 

apart from interpreting the letter of the law, it has 17 

to gain knowledge of the facts and of the process. 18 

          MR. LLANO:  We've stood by long enough.  In 19 

one sentence:  Objection, not related to my cross. 20 

          PRESIDENT KALICKI:  Mr. Torterola, in what 21 

way is this related to the cross?  Short version. 22 
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          MR. TORTEROLA:  First, I wanted to note that 1 

there have been many objections.  Second, he was 2 

asked--Professor Richter was asked, substantially, 3 

about the case law and the evolution of case law by 4 

the Constitutional Court, and emphasis was placed 5 

during the cross whether these things were included or 6 

not in the law.  So, my question is directly related 7 

to those points and to the possibility that the 8 

adjudicator in Guatemala interprets the law in the 9 

manner that the provisions of the law are adjusted to 10 

the different needs. 11 

          PRESIDENT KALICKI:  Okay.  12 

Professor Richter, you may address the question.  13 

Thank you. 14 

          Do you remember what the question was at 15 

this point?  We might have to go back to the 16 

Transcript. 17 

          THE WITNESS:  Yes, please, could you please 18 

repeat the question? 19 

          PRESIDENT KALICKI:  All right, I'm doing it 20 

from the Transcript, but actually part of it didn't 21 

make it into the Transcript. 22 
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          Why don't you ask it again, Mr. Torterola.  1 

          MR. TORTEROLA:  Thank you, Madam President.  2 

          BY MR. TORTEROLA:   3 

     Q.   What I asked you, Professor Richter--well, 4 

first I asked you to read Article 2 of the Amparo Law 5 

at C-416.  We have it on the screen.  I asked you to 6 

relate this Article with Article 2 in connection with 7 

source of the law in the Judiciary Law and also with 8 

the principle of iura novit curia, for the 9 

illustration of the Tribunal.  10 

          A: Yes, thank you. After reading Article 2, 11 

obviously, we see that there is an affirmative tone 12 

here.  It indicates that the provisions shall always 13 

be interpreted extensively.  This means that, when a 14 

court is hearing an amparo case, well, sometimes the 15 

Court has to go beyond the mere language of the Amparo 16 

Law, otherwise, we would go back to the times of 17 

Montesquieu, when the judge was the only one who could 18 

state the law.  We do not have that in the 21st 19 

century. 20 

          So, the Tribunal, on the basis of the 21 

interpretation that it makes of the law, the law is 22 
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the main source, well, it indicates how those rights 1 

are protected, and the Court can go beyond what the 2 

language stated in the law indicates.  So, the Court 3 

can broaden the effect of the application of the 4 

provision and also it can protect fundamental rights. 5 

          The protection of fundamental rights is 6 

based on the principle of iura novit curia.   7 

          This is my last question, Professor, I 8 

think. 9 

          At 10:14:46 on the Transcript in Spanish, 10 

you were asked about the balancing principle.  This 11 

balance of rights and the situations that are brought 12 

to the attention of the Court. 13 

          Do you know what the request by CALAS was 14 

when it submitted the amparo?  What was CALAS asking 15 

the Court to do?  16 

     A.   They were asking the amparo Court to rule on 17 

the violation of fundamental rights, specifically in 18 

connection with the violation of the right to 19 

consultation with Indigenous Peoples.  20 

     Q.   You were shown this morning a document, 21 

C-137.  Was CALAS also asking for a final suspension? 22 
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          Page 22 of C-137.  1 

          In your opinion, reading Paragraphs 1 and 2.  2 

What was CALAS asking the Court to do? 3 

     A.   It says the final suspension of the mining 4 

license of Progreso VII Derivada has to be ordered, 5 

and also that the consultation process has to be 6 

conducted before the Administration grants the mining 7 

license in San Pedro Ayampuc and San José del Golfo.  8 

This is what they were asking, what the amparo seekers 9 

were asking.   10 

          If we go back to this concept of balancing 11 

that you made reference to, obviously the Court 12 

balanced the competing rights because if it had 13 

addressed the express requirement of CALAS, it would 14 

have ordered the final suspension, but that did not 15 

occur.  There was only a temporary suspension.   16 

          CALAS's petitions had the Tribunal examine 17 

what was advisable, and they had to weigh the 18 

interests of the investor and the interests of the 19 

Indigenous Communities, and both interests had to be 20 

addressed in the Decision, and they had to be a 21 

benefit to both Parties. 22 
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          Now, if they had addressed and accepted the 1 

petition by CALAS, the Decision would have been 2 

different.  And here, there was a balancing between 3 

the interests of the investor and the interests of the 4 

community.  5 

     Q.   Here, at 2 it says "order the issue of a new 6 

administrative resolution."  7 

          What does that mean when they talk about a 8 

final suspension at 1? 9 

     A.   Well, apparently they had to start a new 10 

process.  They had to do away with the original 11 

license.  That original license had to cease to exist 12 

as a right, and, of course, we're talking 13 

hypothetically; right?   14 

          If the Court had addressed the express 15 

petition put forth the Indigenous Communities, but 16 

that did not happen because obviously the Tribunal 17 

balanced the different interests, and it said that the 18 

appropriate thing to do was to go ahead with the 19 

temporary suspension of the license and not the final 20 

suspension of the license. 21 

          So, you know, it didn't really take the 22 
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license away from the investor. 1 

     Q.   Let's go to C-872.  This is the Exmingua 2 

Decision. 3 

          Let's look at the end of Page 76, the end of 4 

Page 76.  I'm sorry.  It is C-0145.  Please read at 5 

Page 76 the last, the very last paragraph.   6 

          A. It says here:  "Situations to be weighed 7 

by the Tribunal.  To determine the effects of the 8 

following ruling.  This Court, when reading all of the 9 

documents that were presented as evidence during the 10 

processing of this amparo would like to note that, in 11 

the region where the exploitation--the mining 12 

exploitation Project is developed, Progreso VII 13 

Derivada, great conflict has arisen and this has 14 

jeopardized the life and safety of the inhabitants in 15 

those municipalities." 16 

          "Please see Pages 484 to 588, 618 to 683 of 17 

Documents 2 and 3 of the first degree amparo and of 18 

the first degree amparo document." 19 

         Q: Let's go ahead and look further down, 20 

please, where it talks about the weighing.   21 

A: Sorry, I cannot find it.  22 
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         Q: You can see the seal of the judiciary 1 

there?   2 

          A. And it says:  "The weighing.  The 3 

weighing of the situation has this Tribunal order that 4 

the Project for the mining exploitation in question 5 

must be suspended as ordered by the first instance 6 

amparo court when deciding the case in its ruling of 7 

11 November 2015.  The continuation of the Project 8 

will be decided only after the consultation takes 9 

place and after the effects of the Project may be 10 

established in connection with the Indigenous Peoples 11 

in the influence area." 12 

        Q.  Why is it that the Court confirmed the 13 

Suspension Ordered by the Supreme Court of Justice? 14 

     A.   Well, precisely because what they were 15 

seeking was for the consultation to be verified, and 16 

to determine the impact that the Project may have 17 

vis-à-vis the Indigenous Communities living in the 18 

area. 19 

     Q.   Very well. 20 

          MR. TORTEROLA:  I have no further questions. 21 

          PRESIDENT KALICKI:  Thank you very much. 22 
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          Let me ask, Mr. Townsend, do you have any 1 

questions for Professor Richter? 2 

QUESTIONS FROM THE TRIBUNAL 3 

          ARBITRATOR TOWNSEND:  Professor Richter, I 4 

believe I understood you to tell us that the ILO 5 

Convention 169 became part of the law of Guatemala 6 

automatically when Guatemala became a Party to that 7 

Convention. 8 

          Did I understand you correctly? 9 

          THE WITNESS:  Yes, Professor.  What I 10 

explained is the process for the approval under the 11 

national legal system for an international Convention.  12 

This ILO Convention 169 was approved by a Decree of 13 

Congress, and for the approval of laws, the 14 

Constitution requires three readings for the approval, 15 

for final approval, and as part of this Decree of the 16 

Republic, the instructions were given for the 17 

Executive to be the one to quickly send the signed 18 

instruments to ILO in Geneva.   19 

          This was the process that took place, as you 20 

may know.  Finally, when the instruments are deposited 21 

in Geneva, as of that time and because of the Treaty 22 
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itself, there is a one-year term for putting it in 1 

force in the undersigned country, and this is what 2 

happened in '94, '95, '96 and '97 in Guatemala. 3 

          ARBITRATOR TOWNSEND:  Would that be true of 4 

any Treaty to which Guatemala becomes a Party? 5 

          THE WITNESS:  For all of the international 6 

Treaties, with higher emphasis on human rights 7 

Treaties. 8 

          ARBITRATOR TOWNSEND:  Would the DR-CAFTA 9 

Convention have the same status under Guatemalan law 10 

as the ILO 169 Convention? 11 

          THE WITNESS:  As a matter of fact, 12 

Professor, let me tell you, respectfully, that the 13 

procedure for the approval of the DR-CAFTA followed 14 

similar steps as Convention 169.  It was subject to 15 

three readings, and there was an earlier analysis by 16 

the Constitutional Court to determine and even see all 17 

the attention paid to DR-CAFTA, that some of the 18 

statements by the Court were about regulations that 19 

Congress would have to change or amend to approve 20 

DR-CAFTA.  21 

          ARBITRATOR TOWNSEND:  So, the answer to my 22 
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question is yes? 1 

          THE WITNESS:  Yes, Professor. 2 

          ARBITRATOR TOWNSEND:  Thank you.  That's all 3 

I have. 4 

          PRESIDENT KALICKI:  Thank you.  5 

Professor Douglas, any questions? 6 

          ARBITRATOR DOUGLAS:  No, I don't have any 7 

questions.  Thank you. 8 

          PRESIDENT KALICKI:  Thank you. 9 

          Professor Richter, this concludes your 10 

examination in this case.  The Tribunal is very 11 

grateful for your assistance which has been helpful to 12 

us.  So, we thank you, and you are now excused. 13 

          THE WITNESS:  Thank you, Madam President.  I 14 

would like to also thank the Members of the Tribunal 15 

for having received my Opinion, and I clearly thank 16 

the respectful treatment I have received throughout 17 

this arbitration, and greetings to all of the Members, 18 

not only of the Panel, but also to the Parties to this 19 

proceeding, and I am available for any further 20 

requests you may have. 21 

          PRESIDENT KALICKI:  Thank you very much. 22 
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          THE WITNESS:  A pleasure.  Thank you very 1 

much. 2 

          (Witness steps down.) 3 

          PRESIDENT KALICKI:  So, this is a question 4 

for FTI, as well as for Counsel.  We would next be 5 

bringing in Ms. Mendoza.  Do you need a few minutes to 6 

set up in a different location?  Do you want us to 7 

take a break for that reason?  8 

          ZOOM TECHNICIAN:  A break would be helpful. 9 

          PRESIDENT KALICKI:  Okay.   10 

          I don't know that we necessarily--it is a 11 

little early for our long break for the day, so maybe 12 

just a short break for setting up and then we'll take 13 

a long break after her direct, I guess.  So, what?  14 

Five minutes or so?  15 

          ZOOM TECHNICIAN:  Five minutes would be 16 

great. 17 

          PRESIDENT KALICKI:  Okay.  We'll see 18 

everyone back in five minutes.  Thank you. 19 

          ZOOM TECHNICIAN:  Thank you. 20 

          (Brief recess.)   21 

MARGARITA MENDOZA YAQUIÁN, CLAIMANTS' EXPERT, CALLED 22 
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          PRESIDENT KALICKI:  Welcome, Ms. Mendoza.   1 

          First, could you confirm that you can see me 2 

and hear me adequately?  3 

          THE WITNESS:  Yes, thank you.  I hear you 4 

very well.  Good afternoon, Madam President.  5 

          PRESIDENT KALICKI:  Good afternoon.   6 

          Thank you for joining us and for being of 7 

assistance to the Tribunal. 8 

          I have only a very few brief introductions 9 

for you.  First, please try to speak slowly and to 10 

avoid overlaps with Counsel because we need to get a 11 

clear record of the case.   12 

          Secondly, if you don't understand a 13 

question, please let us know and it will be rephrased.  14 

If you do understand a question, please try to answer 15 

it concisely with a short answer.  "Yes" or "no" is 16 

fine, if it's a yes-or-no question.  If you need to go 17 

more, that's fine, but try to keep it short.   18 

          And if you need a break, please let me know. 19 

          THE WITNESS:  Thank you. 20 

          PRESIDENT KALICKI:  Could Ms. Mendoza be 21 

shown the Expert Declaration?   22 
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          Please read this declaration into the 1 

record. 2 

          ZOOM TECHNICIAN:  Ms. Mendoza, you'll need 3 

to ask Christian to fix that on your side. 4 

          THE WITNESS:  Okay.  Yes.  Okay.   5 

          I solemnly declare, upon my honor and 6 

conscience, that my statement will be in accordance 7 

with my sincere belief. 8 

          PRESIDENT KALICKI:  Thank you.   9 

          And can you also affirm that during the 10 

course of your examination, you will not receive or 11 

provide communications of any sort? 12 

          THE WITNESS:  Yes. 13 

          PRESIDENT KALICKI:  Thank you.   14 

          And can you confirm for the record that, 15 

other than your Report and your presentation, which 16 

you are permitted to have with you, that you have no 17 

other documents in front of you on the table? 18 

          THE WITNESS:  Yes, I do confirm I have 19 

nothing else. 20 

          PRESIDENT KALICKI:  Excellent.  Thank you.   21 

          I turn you over, then, to Counsel to begin 22 
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your direct. 1 

          MR. PITT:  Thank you very much, 2 

Madam President.   3 

          FTI, could I have you pull up the Spanish 4 

version of Ms. Mendoza's Expert Report, please.  5 

DIRECT EXAMINATION 6 

          BY MR. PITT:   7 

     Q.   Great.   8 

          So, good morning, Ms. Mendoza.   9 

          My name is McCoy Pitt, and I am acting for 10 

Claimants in this Arbitration. 11 

          There is on the screen before you a copy of 12 

an Expert Report that you have submitted in this 13 

proceeding. 14 

          Do you see it clearly? 15 

     A.   Yes. 16 

          MR. PITT:  Okay.  FTI, if we could please 17 

turn to PDF Page 19 of that Report, please. 18 

          BY MR. PITT:   19 

     Q.   So, Ms. Mendoza, could I have you please 20 

indicate for me whether this is your signature? 21 

     A.   Yes, it is my signature. 22 
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     Q.   Great.   1 

          And do you confirm that the contents of this 2 

Expert Report are true and accurate? 3 

     A.   Yes.  I do confirm that it is true and 4 

accurate. 5 

          MR. PITT:  Great.  Thank you very much, 6 

Ms. Mendoza. 7 

          Ms. Mendoza, I understand that you have 8 

prepared a 45-minute Direct Presentation that you will 9 

be delivering before the Tribunal this morning.  At 10 

this time, I would invite you to begin that 11 

presentation whenever you are ready.  12 

          THE WITNESS:  Thank you very much.  I will 13 

ask to have the presentation here.   14 

          ZOOM TECHNICIAN:  Just a moment, please. 15 

          MR. PITT:  Just for the Tribunal and 16 

opposing Counsel's knowledge, I understand that FTI 17 

will be displaying the Spanish version on the screen 18 

and that a PDF of the English version has been emailed 19 

to everyone here.  That is the same as was done for 20 

Professor Fuentes. 21 

          PRESIDENT KALICKI:  Yes, the Tribunal has 22 
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received it.  Thank you.  1 

          MR. PITT:  Okay.   2 

DIRECT PRESENTATION 3 

          THE WITNESS:  Good afternoon.  A pleasure to 4 

be here with you.  I am going to present a summary of 5 

my Report as Expert on social engagement programs and 6 

public participation.   7 

          For you to have an idea about my background, 8 

I am the CEO and founding partner of Diestra, which is 9 

the Guatemalan strategy consulting firm, which advises 10 

senior management of organizations.  I am also the 11 

founder of an advisory company, Porter Novelli.  I am 12 

the Executive Vice President of this company for 13 

Central America and the Caribbean.   14 

          I have more than 23 years of experience in 15 

organizational image and reputation management and 16 

also in strategic planning and risk and crisis 17 

management.   18 

          I concluded the bachelor's degree in 19 

communication sciences with a specialization in 20 

political science from the Rafael Landívar University.  21 

I have also a diploma in geopolitics from the 22 
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Guatemalan Army School of Intelligence, an 1 

international certification in transactional coaching 2 

from the Latin American Association for Transactional 3 

Analysis, and a diploma from Franklin Covey's 4 

Leadership Management Program, and diplomas in 5 

competency management, performance management, and 6 

high-performance teams from ADEN Business School. 7 

          With this experience, I have drafted this 8 

Report. 9 

          Today, I would like to address three basic 10 

key points.  First, what is the legal framework in 11 

force for the control of public participation in 12 

mining projects in Guatemala?  Second, the ideological 13 

motivations of opposition to the Progreso VII Project, 14 

and also the efforts to obtain and maintain a Social 15 

License to operate. 16 

          To assess the public participation program 17 

that was carried for the mine project Progreso VII 18 

Derivada, we must first review the requirements that 19 

were in force and the subject in Guatemala during that 20 

period.  That was 10 years ago. 21 

          So, the approval and verification of public 22 
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participation, which is the most important topic, is 1 

the responsibility of the State.  In the years 2 

2009-2015, that is when the Project was in operation 3 

or being implemented, the portion of the public 4 

participation process of the Environmental Impact 5 

Assessment Studies was the only legal instrument for 6 

controlling social participation that was mandatory 7 

and enforced in Guatemala for legal or natural persons 8 

interested in mining and the exploitation of metals in 9 

our country.  This means that it was the only 10 

obligation that any company such as Exmingua had to 11 

fulfill in connection with social participation or 12 

consultations with communities.   13 

          The work of social participation of an EIA 14 

of any project is based on guidelines that the 15 

Environmental Authorities determines through Terms of 16 

Reference to guide the public participation process.  17 

These Terms of Reference were published in 2004.  You 18 

can see here to the right of the screen an extract of 19 

these--of the publication of the Terms of References 20 

that establishes what has to be done and also the 21 

steps to be completed.  And that also implies that 22 
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everything that I do as part of social participation 1 

should be previously validated by the Ministry of the 2 

Environment in Guatemala, even before implementing the 3 

consultation process. 4 

          The Ministry of Environment and Natural 5 

Resources defines technical specifications, 6 

objectives, structure, and the spatial scope of how to 7 

execute the Project in the adjacent geographical areas 8 

and also how this will be implemented--that is to say, 9 

the methodology to be used, whether it is through 10 

interviews, focus groups, and also through meetings or 11 

workshops or through a written survey.  Any 12 

methodology should be established and validated by the 13 

Ministry. 14 

          The State, then, in the case of Exmingua, 15 

approved the methodology and scope of public 16 

participation.  Prior to its implementation, Exmingua 17 

presented how they were going to develop.  The 18 

Ministry reviewed and approved it, implemented it, and 19 

also the Ministry reviewed and verified the outcome of 20 

that process from the beginning to the end.  So, based 21 

on the Terms of Reference, Exmingua developed their 22 
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strategic plan of intervention to get to know the 1 

local perception of the population in connection with 2 

the progress with the Project, which was validated by 3 

the Ministry.  That means that the State confirmed 4 

that the public participation process by the Company 5 

was sufficient, and it certified its scope and 6 

outcome. 7 

          Here, we can see this in the resolution by 8 

the Ministry at Paragraph 9, where it refers to 9 

participation.  It says that in accordance with the 10 

Terms of Reference, the community members expressed 11 

their agreement with the development of the Project, 12 

and that there was no opposition to the Project.  When 13 

working with the communities based on methodology 14 

approach by the State of Guatemala, no one in the 15 

population, no group from the population expressed 16 

that they opposed the Project.   17 

          Rather, they had some concerns, some doubts 18 

regarding mining issues, and also how the program was 19 

going to be implemented from the technical point of 20 

view, as well as the benefits to be accrued by the 21 

communities from this Project.   22 
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          So, Exmingua's responsibility in the public 1 

participation process was to comply with the 2 

requirements of the EIA Terms of Reference, which are 3 

established in the EIA of the area of influence that 4 

was previously proved by MARN. 5 

          The public participation process complied 6 

with the three stages indicated by the MARN.  As I 7 

mentioned before, the Terms of Reference for public 8 

participation include for this process to cover three 9 

stages to guarantee that public participation is not 10 

only before the Project starts operation, for example, 11 

for exploration, also during the Exploitation Phase; 12 

and then be it a year, 10 years, 15 years, or 13 

20 years, it doesn't matter.  This is part of the 14 

Terms of Reference.   15 

          The idea behind these Terms of Reference is 16 

not to have just one step; rather, the relationship 17 

with the community has to be maintained.  The first 18 

stage is the information stage, and the goal behind 19 

this information stage, which precedes the operations 20 

is that the public learns about the Project and 21 

considers the impact of the Project in the region.  22 
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The goal here is like even before I start with the 1 

first drilling, I need to see when I am--when, where, 2 

how many people are going to be working with me.  This 3 

is--what is it that Exmingua did here? 4 

          They established relationship with the 5 

municipal authorities, the COMUDES, and the 6 

COCODE--that is to say, the urban and community 7 

councils that include representatives from the 8 

communities.  And also, they had desk work and 9 

fieldwork, and they compiled data and statistics on 10 

the social and the economic situation of the areas 11 

defined in the Project that were endorsed by MARN, the 12 

population, the educational level, and also the 13 

current situation regarding health, infrastructure, 14 

employment, revenue, et cetera to have a general idea 15 

of the areas where the Project was going to be 16 

developed.  17 

          Here, we have some evidence of the work 18 

carried out in the first stage.  Here you can see 19 

certifications issued by the municipalities from 2010, 20 

the same municipalities saying that the technical and 21 

economic conditions were explained, and also, the 22 
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members of the population were informed of the 1 

Project, and this is in 2010, a year later.  This is 2 

not a stage that took just one month or one week.  It 3 

took a whole year, and the Municipality itself issued 4 

another certification in January of 2011 whereby they 5 

stated that they presented the reason for the Project, 6 

they cleared any doubts, and they showed that the 7 

Project--that the process took place.   8 

          And here, San Pedro Ayampuc Municipality in 9 

2010 is certifying that there were clear and proper 10 

responses.  And this is part of the information 11 

process that was able to attain communication, and a 12 

two-way communication, to clear any doubts.  It also 13 

covered and explained how the environment would be 14 

impacted and also the type of control under the 15 

Project, the type of production and economic impact, 16 

as well as the consent here of the Parties. 17 

          In 2011, once again, the Municipality of San 18 

Pedro Ayampuc issued a certification that all of the 19 

details of the Project were presented and it was 20 

agreed to have periodic meetings every three or 21 

six months in order for there to be a fluid 22 
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communication, and there was continuous 1 

interaction--and so there would be a continuous 2 

contact with the community by the Project.  This was a 3 

commitment taken on by Exmingua with the local 4 

communities and leaders and the authorities of the 5 

Project, these meetings. 6 

          The second phase was the phase of history 7 

and complementary analysis.  The objective is that the 8 

public to provide opinions and views or judgments of 9 

the Project.  This is where people say, "Well, I have 10 

some doubts.  I want to understand a bit better."   11 

          Well, what did Exmingua do?  It followed the 12 

methodology implemented that was approved by the 13 

Ministry of the Environment.  It conducted individual 14 

interviews as well as focus groups.  There, 15 

information on the Project was presented to the 16 

communities and feedback was garnered from the 17 

communities.   18 

          As you can see in the photos, Exmingua even 19 

put up a the model of the mine so it would be much 20 

easier visually for the local population to understand 21 

exactly how the mine would operate, exactly where--in 22 
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which area it was going to be situated in their 1 

communities.  And in the model, can you also see the 2 

location of records, of population centers, of access 3 

roads, infrastructure, and so on.  Also, a PowerPoint 4 

presentation was made explaining, if there were any 5 

questions, and everything was answered.  Those who 6 

wanted to could participate.  There were geologists, 7 

and there were persons who specialized in social 8 

issues as well, including anthropologists and 9 

sociologists.  10 

          And Phase III is the follow-up and 11 

monitoring phase, where one confirms--complies with 12 

the agreements reached during the public participation 13 

process.  This is the phase where I begin the Project, 14 

it continues to operate, and then I follow up with 15 

what I committed to in the public participation 16 

process with the community members. 17 

          So, from 2012 to 2015, Exmingua complied 18 

with the impact study, and there were two, if they 19 

were related to the process.  One was communication 20 

and sharing of the Project benefits and commitments to 21 

the community in order to expand the information to 22 
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other groups of persons.  This is what Exmingua said.  1 

We're going to see some examples of this later on, but 2 

it did comply with its commitment to disseminate 3 

information, to share the information, to obtain or 4 

hear any questions or comments and field them, and to 5 

maintain communication and coordination with the 6 

groups that were reached in this process:  Local 7 

leaders, municipal leaders, municipal governments, the 8 

COCODES, Office of Education, Ministry of Health, 9 

schools, religious leaders from both Evangelical and 10 

Catholic Churches, and so on, and mainly--this is what 11 

the study says--the Municipal Councils with whom they 12 

had to work hand-in-hand.  And that was done.   13 

          In 2011, it hired a social management team 14 

with a local presence and an office, and in this 15 

office it included a model showroom to share 16 

information with people and to do this on an ongoing 17 

basis, and it also installed medical clinics in this 18 

office to be able to carry out some of the social 19 

programs.  One of the main ones had to do with 20 

healthcare, and this was based not only on the request 21 

from the communities, but also mindful of the initial 22 
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analysis from the desk studies done that I just 1 

mentioned regarding human development indices where 2 

health was one of the most deeply felt needs of the 3 

population in the vicinity of the mine. 4 

          In 2013, it hired the Centre for Rural 5 

Development to strengthen social management efforts.  6 

As you know, Exmingua began construction in early 7 

2012.  There was a blockade in 2012 and 2013 until 8 

2014, at which time the blockade disappeared and they 9 

could go back to renew the operations, or resume the 10 

operations.  And so, in 2013, given the blockade and 11 

the climate that existed in the area, Exmingua decided 12 

that it would be important to reinforce its efforts at 13 

community relations, and that's why it hired CEDER.   14 

          CEDER is a nongovernmental organization 15 

specialized in dispute settlement or conflict 16 

resolution, and it held meetings with all stakeholders 17 

to establish an open dialogue about the construction 18 

of the mine.  Here, we can seeing during this whole 19 

time some images of the different programs for 20 

socialization and communication carried out by 21 

Exmingua, as well as social management programs to 22 
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support the communities, and there you have medical 1 

programs; attention for eye issues, mouth issues, 2 

pregnant women, women's health issues.  You can also 3 

see large meetings that would have included from small 4 

groups to very large groups of persons to explain to 5 

them what the operation of the mine entailed, what was 6 

going to be done, technical issues and what have you, 7 

using flip charts.  The social managers used flip 8 

charts in order to go house to house and village to 9 

village and town to town to be able to explain all of 10 

this. 11 

          Just as the Guatemalan State is responsible 12 

for viewing the public participation process in 13 

relation to environmental impact, likewise it is 14 

responsible for undertaking a consultation process in 15 

keeping with Convention 169, which it has not done to 16 

date. 17 

          To this day, even though it's more than 18 

10 years later, the Guatemalan State has not yet 19 

developed legislation or regulation on the 20 

Convention 169 consultation process. 21 

          Now, what do the Regulations say in this 22 
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regard?  Well, that the State should guide the 1 

consultation process.  It should say how it is done, 2 

how one defines communities in the area of influence, 3 

what methodology is used to be able to consult.  4 

          As we were saying before, it was individual 5 

interviews, focus groups.  Who are the representatives 6 

of the community?  How can I decide who represents it?  7 

Because, if it's a community of 5,000 or 10,000 8 

people, I can't--or it's often not feasible to speak 9 

with each and every one of the 10,000 people, so, 10 

therefore, one must speak with representatives.  The 11 

State of Guatemala has not done any of that to date. 12 

          The Judgment of the Constitutional Court of 13 

Guatemala of 11 June 2020, nine years after the 14 

Exploitation License for Exmingua was granted, notes 15 

that the Government authority, the competent 16 

Government Authorities should take charge of carrying 17 

out the ILO Convention 169 consultation.   18 

          It is not the Company.  It is the 19 

Authorities who must undertake this consultation, 20 

lead, coordinate, and implement it. 21 

          In 2011, this is the period where Exmingua 22 
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was beginning operations and consultations.  The 1 

Committee on Experts, on the application of 2 

Conventions and recommendations of the ILO--for that 3 

time, the ILO Convention, as of 2011, was something 4 

which, in our country, was unknown.  It wasn't 5 

well-understood.  It was really something alien to us, 6 

particularly as there was no regulation.   7 

          And so, this Committee of Experts exists, 8 

and what it does is explain or give views as to how 9 

the Convention should be implemented.  So, in 2011, it 10 

reiterated that the responsibility of the consultation 11 

provided for in Convention 169 is responsibility of 12 

the Governments, and not the Company.  Plus, it 13 

indicated that "consultation" is not synonymous with a 14 

right to veto.  It is not a question of the 15 

communities giving permission or not giving permission 16 

for a given project to be established.  They must seek 17 

to establish mechanisms of participation for the 18 

design of development plans.   19 

          In other words, the consultation seeks to 20 

have a conversation with the communities and, 21 

together, to decide what development plans I must 22 
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implement in conjunction with the operation of the 1 

Project in order to mitigate the possible negative 2 

impacts that my Project may have on the communities. 3 

          One should consult using appropriate 4 

procedures, and particular through their--the 5 

communities' representative institutions.  So, it is 6 

stated once again that it's not a question of 7 

consultation, each and every member of the community, 8 

but, rather, the consultation is to be carried out 9 

through the representative institutions.  Indeed, if 10 

you--it doesn't even speak of representative persons.  11 

It speaks of representative institutions, institutions 12 

that are representative of the community.  And, once 13 

again, using appropriate procedures.   14 

          Here, for example, this morning, on my way 15 

to meet with you, there was a news item in today's 16 

news stating that, to date, the appropriate procedures 17 

in Guatemala vary from community to community.  In 18 

Guatemala, we have approximately 22 different 19 

Indigenous ethnicities.  Each has its own culture, its 20 

own principles, traditions, and beliefs, and, 21 

therefore, a procedure in a Q'eqchi' community that 22 
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works might not work well in a Kaqchikel community, 1 

for example, and this referring to Indigenous Peoples.  2 

So, one must speak through appropriate procedures, 3 

particularly depending on the community involved.    4 

          Now, as the Guatemalan State had not 5 

recommended the Convention 169 consultation, at that 6 

time, in 2011, 2010, 2012, there was nothing either.  7 

What can companies do if there are no State 8 

consultation procedures?  9 

          Well, according to the International Finance 10 

Corporation, which issued a Q&A document in 2007 for 11 

companies, it gave them some recommendations.  And 12 

perhaps among the most important are:  First, that the 13 

companies should try to act in a way that is 14 

consistent with the principles of the Convention on 15 

issues such as consultation, try to act, insofar as 16 

the conditions allow and the law and regulations as 17 

well, as well as the guidelines provided by the State 18 

institutions of the place where my project is 19 

situated.   20 

          The second recommendation is that companies 21 

should invite appropriate government agencies and 22 
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other third parties to join the key consultation 1 

meetings with the local communities.   2 

          In brief, it is:  Have a third person--have 3 

a third person and accompaniment by Government 4 

agencies, in this case, for example, the Municipal 5 

Councils.  The Company should carefully document 6 

consultations.  Photos and videos should be made, take 7 

note of who is attending meetings, get their 8 

signatures.  Ask people to register their 9 

identification document.  Take note of all of the 10 

concerns that might be expressed, the doubts that 11 

community members may have, the responses that were 12 

given, the commitments, all the meetings.  And at the 13 

end of it, reach agreements and mutual commitments and 14 

set that all down in writing.  15 

          The fourth recommendation is that the 16 

Convention does not necessarily call for referendums, 17 

which, in Latin America, including Guatemala, are 18 

generally known as consultations on projects, but more 19 

broadly, for an effort to determine adverse effects of 20 

a project using whatever measures may be deemed most 21 

advisable and to design appropriate mitigation 22 
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measures. 1 

          In Guatemala, the practice has developed, 2 

this motivated by groups and organizations with a very 3 

particular political ideology to hold referenda or 4 

popular consultations where the communities would vote 5 

yes or no.  Indeed, "I don't want projects" was in 6 

green; "I do" was in red, and even three-year-old 7 

children participated in these consultations.  So, 8 

International Finance Corporation had said--and this 9 

was ratified by the ILO and also by the UN Laboratory 10 

for Indigenous Peoples--is that the Convention 169 11 

consultation is not "yes," or "no."  But, rather, what 12 

the consultation seeks is an understanding between the 13 

Parties and an agreement as to how the effects or the 14 

potential negative effects of a project on a community 15 

could be mitigated. 16 

          And finally, when there's opposition to a 17 

project, the company can try to understand the basis 18 

of such opposition.  I want to understand why you are 19 

against the Project and how can I help you or how can 20 

we reach consensus or an agreement if you cannot be a 21 

hundred percent in agreement with my project?  If you 22 
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are opposing it because, say, it is not going to leave 1 

any royalties in the community because Guatemalan law 2 

doesn't allow that, what other economic benefit?  I 3 

want an economic benefit for my community.  If I 4 

understand this, then as company and as State, I can 5 

find alternatives to satisfy or to reduce the level of 6 

objections to my project. 7 

          So, the social management of Exmingua took 8 

as a reference these international recommendations and 9 

practices.   10 

          And, now, let's look at what the 11 

International Finance Corporation says in those cases 12 

in which the State retains ownership in mineral 13 

resources or subsoil resources, which is the case with 14 

Guatemala.  The purpose of the consultation is to 15 

flesh out whether there's been any negative impact and 16 

determine what would be the most advisable.  And what 17 

did Exmingua do?  It carried out a process that  18 

identified the perception of the population about the 19 

Project, taking stock of the attitudes, concerns and 20 

opinions.  This, by holding workshops and so on, to 21 

learn their concerns about the Project, and to make 22 
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any positive or negative changes that it might 1 

generate.  So, it followed this recommendation. 2 

          Now, what does the International Finance 3 

Corporation say?  It says:  Invite appropriate 4 

Government agencies, as we have said, and other third 5 

parties, a third-party witness, so to speak, to 6 

accompany them, and also the process of social 7 

participation must include a broad group of legitimate 8 

representatives of the communities.  So, the 9 

corporation speaks of legitimate representatives or 10 

institutions, but it also says it should be broad.  11 

          So, what did Exmingua do?  It held meetings 12 

with the President of the Republic, with the Ministers 13 

of Energy and Mines and of the Environment, with the 14 

Division of the Ministry of Mines and Energies and 15 

Environment and Natural Resources.  It held meetings 16 

with the National Dialogue System, also with the 17 

Office of the Human Rights Ombudsman, with Municipal 18 

Mayors and Municipal Councils of San José del Golfo 19 

and San Pedro Ayampuc, with members of the COMUDES and 20 

COCODES of different villages and communities, with 21 

the directors of the Health Center, with the 22 
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representatives of the Education Office, with the 1 

National Civilian Police, with evangelical pastors, 2 

with the Peace Courts, or Justices of the Peace, with 3 

the residents of the community of Guapinol and 4 

Los Achiotes and others. 5 

          So, in effect, it had Government 6 

institutions accompany it and it also had contacts 7 

with a broad group of legitimate representatives of 8 

the communities.   9 

          The corporation also says that one must 10 

carefully document consultations.  In the exhibits 11 

that accompany this, there is a large amount of 12 

evidence--I was able to see it--where there's a 13 

documentary and photographic record of meetings held, 14 

including they take attendance  with DPIs, that's the 15 

personal identification document which is the official 16 

document if one is an adult, once you turn 18 you can 17 

register and  record all this.   18 

          What did the corporation say?  It says: 19 

ensure the accessibility of information by taking 20 

through that they would most readily receive and 21 

comprehend the information.   22 
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          And what did Exmingua do?  It took out 1 

publications, involved the community paper for the San 2 

Pedro Ayampuc or, rather, in the national newspapers, 3 

El Siglo Veintiuno, and providing information about 4 

the Project.  It set up an office in the communities 5 

themselves with graphics, models, and a scale model of 6 

the mine, so that everyone could better understand it.  7 

They used flip charts, as we saw, or drawings with 8 

photos and what have you in order to make it easier to 9 

understand this technical information.  Biweekly 10 

training workshops were held. 11 

          So, different efforts were made by different 12 

means so that persons could easily understand the 13 

information, assuming and understanding that the 14 

mining question is a specialized technical matter that 15 

needs to be explained in simple terms to residents of 16 

these communities. 17 

          Now, what else does the IFC say?  When 18 

there's opposition to a project, the company can try 19 

to understand the basis of such opposition.  In 20 

effect, there was a small group of persons who opposed 21 

the Projects at the beginning.  What did Exmingua do?  22 
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Well, for two years, from 2012 to late 2013, early 1 

2014, it coordinated and worked hand in hand with the 2 

National Dialogue System and the Human Rights 3 

Ombudsman.  This was a dialogue process with 4 

opponents.  Nonetheless, they always refused to speak 5 

with the Company. 6 

          An effort was made to coordinate different 7 

meetings, precisely to hold this dialogue, this 8 

exchange of opinions, and they never wanted to agree 9 

to sit down with the Company. 10 

          This can be validated by news reports.  Not 11 

from just one media outlet, but all of the media 12 

outlets at the time reported on the refusal to sit 13 

down and dialogue, coordinate the opposition group's 14 

visit to the Project site.  However, the opposition 15 

group that blocked the Project, what they said is, we 16 

are not interested in entering the facilities of the 17 

Progreso VII Derivada Mining Project, nor did they 18 

want to.  They didn't want to visit the Project 19 

either. 20 

          There were other parts of public that did 21 

accept or agree on making such visits, including the 22 
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legislators and other social organizations, and those 1 

who were carrying out the blockade did not want to 2 

visit.  There were more than 11 visits to the plant 3 

with legislators, community leaders, and COCODES. 4 

Those were the ones who agreed on the meeting.  More 5 

than 45 biweekly meetings were held with COCODES of 6 

the communities in the area of influence, and a 7 

monitoring system that was established for the 8 

verifying or supervising the fieldwork.  Satisfaction 9 

surveys were carried out in communities in order to 10 

take stock of the level of satisfaction of the reasons 11 

throughout opposition to see how they might be able to 12 

reach an agreement, reach consensus in relation to 13 

these reasons, and an information program, including 14 

workshops and media publications explaining the 15 

operation of the mine. 16 

          Exmingua's social management, therefore, 17 

prioritized the legitimate representatives of the 18 

communities, which is the recommendation of the ILO.  19 

That's the recommendation of the International Finance 20 

Corporation.  It is also the recommendation of the 21 

United Nations. 22 
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          It recommends that there be interaction with 1 

the legitimate representatives, indicating that they 2 

may be elected representatives as the part of regional 3 

or local councils, and in the towns, schoolteachers, 4 

local politicians, local official leaders, officials, 5 

legislators in Guatemala.  But the legitimate and 6 

local representatives of the communities are the 7 

COMUDES and the COCODES.  The law says that the 8 

COCODES are elected annually or biannually each year, 9 

or every two years, depending on the community.  The 10 

community is free to decide whether to do so annually 11 

or biannually, and this at a general community meeting 12 

which is made up of the--of all of the adult members 13 

of the community.  They are the ones who elect the 14 

members of the COCODE, and they are the 15 

representatives, and the COCODE works hand in hand 16 

with and has communication with the municipal 17 

authorities who are elected in the regular elections.  18 

          So, that is what Exmingua did.  It 19 

interacted with the COCODES.  And this was ratified by 20 

the Constitutional Court in 2015 where it said, while 21 

the law regulating consultation of Indigenous Peoples, 22 



Page | 1696 
 

B&B Reporters 
001 202-544-1903 

consultations with Mayan, Xinka, and Garifuna Peoples 1 

developed measures imposed by the Executive and that 2 

directly impact these Peoples, until such time as it 3 

is issued, the consultation could be made through 4 

their representatives and development councils, which 5 

are the COMUDES, the Municipal Development Councils, 6 

and the COCODES, which are the community councils for 7 

development.  8 

          The system of development councils in 9 

Guatemala has different levels.  Guatemala is divided 10 

into Departments, just like United States is divided 11 

into States, Guatemala is divided into Departments. 12 

          And so, there's a departmental council that 13 

is at the highest level.  I'm sorry, at the regional 14 

council is at the highest level because departments 15 

are grouped in regions, so you've got the regional 16 

council and then the departmental council.  The 17 

municipal council, and the community council, which is 18 

the communities, villages, towns, hamlets, which are 19 

the smallest.  So, according to the Court, the 20 

legitimate representatives in the communities are the 21 

municipal ones or the community ones. 22 
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          And why?  Because in communities where there 1 

are Indigenous Peoples, or persons who define 2 

themselves as such, those communities, their 3 

representatives are also part of the COMUDES and the 4 

COCODES because they are the only legal institutions 5 

that are representative of a community.   6 

          So, by way of conclusion, Exmingua carried 7 

out genuine efforts at consultation and social 8 

participation, even when it was not responsible for 9 

carrying out the ILO 169 consultations, and even when 10 

the Guatemalan State did not do so, it did follow the 11 

practices or the international recommendations in 12 

order to carry these out. 13 

          So, in addition to consultation processes 14 

mentioned earlier, it worked closely with communities 15 

in the area of influence in order to jointly identify 16 

the social programs that were being requested.  The 17 

health services were found, were provided, there was 18 

road construction, roofing, drains, pipes, land 19 

movement to continuing education and water, and these 20 

were not decided upon unilaterally by Exmingua, but, 21 

rather, through the interaction it had with 22 
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communities, with community leaders.   1 

          It was decided what the areas of action in 2 

social management would be, the support programs that 3 

they would have, and this according to their own 4 

needs, which, moreover, were needs that coincided with 5 

the prior study identifying the current situation of 6 

those communities on issues of human development. 7 

          In other words, what was the infrastructure 8 

situation, water-supply, drainage, health, education, 9 

and you can see this in the Environmental Impact 10 

Study, the indices were very low with any number of 11 

needs.  There is no drainage in these communities.  It 12 

simply doesn't exist.  So, the wastewater just runs 13 

through the street.  So, that was a clear need of 14 

these communities.  They asked for it, and Exmingua 15 

addressed this need. 16 

          It's also important to analyze the 17 

motivations of the opposition to the Progreso VII 18 

Derivado Project.  It was really closing the door to 19 

future mining projects in Guatemala. 20 

          PRESIDENT KALICKI:  Ms. Mendoza--  21 

          THE WITNESS:  As the organizations 22 
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themselves have said--yes. 1 

          PRESIDENT KALICKI:  Sorry, Ms. Mendoza, 2 

apologies for the interruption.  I am advised that you 3 

have about five minutes left, and I know you are on 4 

Slide 24 of 37, so I wanted to give you an update on 5 

your timing. 6 

          THE WITNESS:  Thank you very much. 7 

          In the first demonstration expressing 8 

opposition, persons who were not from the area of 9 

direct influence participated.  The first sign of 10 

opposition came in February of 2012, almost six months 11 

after Exmingua was granted an Operating License in two 12 

months after construction began.   13 

          This demonstration was led by the 14 

then-congressman Carlos Mejía of the URMG Party of 15 

Guatemala.  That is the organization or the coalition 16 

of the various guerilla fronts during the 36 years of 17 

Civil War of the country, which then became a 18 

political party when the peace agreements were signed. 19 

          He was elected in the Department of the 20 

District of San Marcos, which is where this arrow is.  21 

It is 170-some kilometers from where the Project is.  22 
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So, he was not a representative of the communities, 1 

and despite his aggression about opposition, when he 2 

was invited to visit the Project, then he accepted the 3 

invitation.  It was a guided tour, and since then, he 4 

stopped opposing the Project. 5 

          The visit was enough for him to say--well, 6 

after the visit, he said that the Company was 7 

complying with all legal requirements, and this means 8 

that the social management of the visit itself and the 9 

interaction with this legislator was capable of 10 

leading, giving rise to a constructive dialogue that 11 

led to trust.  So, there was always a genuine 12 

willingness on the part of the counterpart to 13 

establish such an understanding.   14 

          Access to the Project was blocked to fulfill 15 

a particular ideological and political agenda.  The 16 

blockade received support from Madre Selva, the FNL, 17 

CALAS, and MiningWatch Canada to oppose the mine.  18 

Madre Selva defines itself as--well, they say they are 19 

against the dispossession--extractive dispossession 20 

promoted by the powerful oligarchic sector of the 21 

country.  The National Front for Struggle also defines 22 
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itself as revolutionary and opposing mining projects.   1 

          CALAS is an organization that carries out 2 

sociopolitical actions related to collective rights, 3 

and MiningWatch Canada, it's aim--it defines it as to 4 

prevent the establishment of mining projects. 5 

          In other words, all of these organizations 6 

have, as part of their specific political ideological 7 

agenda, no to mining. 8 

          The group of opposition also had an attitude 9 

that was conflict-oriented attitude, and they were set 10 

to participate in the dialogue, although there were 11 

some institutions that invited them to do so.  They 12 

did not accept the visits to the mining sites.  They 13 

resort to violence against workers and Exmingua.  When 14 

security conductors were kidnapped, stripped of their 15 

clothing, and also intended to be burned, when 16 

authorities were introduced to the site, they placed 17 

children, women, and elderly in front of them, and all 18 

of the men were left behind.   19 

          This was reported by a number of media as 20 

well, and the purpose was to deter the security 21 

forces, and they did not really respect the law, and 22 
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the blockade is a de facto veto to the Project by a 1 

minority of the population, and this contravenes the 2 

spirit of any consultation processes. 3 

          We saw a consultation does not provide the 4 

right to veto. 5 

          Here, you see some pictures during the 6 

eviction of the mine, and what these evidence is that 7 

the police did use tear gas, and as the press said at 8 

the time, it had to do so because the demonstrators 9 

started to throw stones, and they started to hit 10 

policemen with clubs.  And the police was obligated to 11 

use teargas to avoid personal contact and to respect 12 

the right of life and safety of the individuals.   13 

          And there were children there, so the idea 14 

for the police was to deter these acts of violence.  15 

It can be concluded that the opposition did not seek 16 

agreement.  It was not motivated by a lack of 17 

knowledge or information about the Project, or by 18 

deficiencies in the EIA public participation process, 19 

or in Exmingua's social management programs.  It did 20 

not seek to have their views taken into account 21 

because they didn't want to participate in a dialogue 22 
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or in the visits.   1 

          They always rejected good-faith dialogue, 2 

and their opposition was not about the Indigenous 3 

Peoples or consultation, but they had an anti-mining 4 

agenda, their opposition actions coincide with 5 

patterns of social conflicts in Guatemala.  There is a 6 

difference between social unrest and systemic 7 

opposition.  Social unrest is borne of unmet needs.   8 

          There are legitimate, such as health, 9 

infrastructure, et cetera, and a systemic opposition 10 

rejects development projects or a development model 11 

that is capitalist or liberal, as they call it. 12 

          So, conflicts are created.  It is systemic, 13 

and all of the mining projects that we've had, 14 

investment projects, energy-related projects, even in 15 

these times.  All of these have the same 16 

characteristics, as you can see on the screen, and in 17 

most of them, the organizations that I mentioned 18 

before are involved.  And Madre Selva said it very 19 

clearly, the Progreso VII Derivado Project was the 20 

gateway of more mining project to the country, so it 21 

was necessary to cancel it by all possible means. 22 
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          Finally, it is important to-- 1 

          PRESIDENT KALICKI:  Sorry, Ms. Mendoza.  You 2 

have, I think, used your allocated time.  I don't want 3 

to cut you off mid-sentence, if you have concluding 4 

remarks, of course, you may move to them, but don't 5 

feel you have to cover everything in your slide.  You 6 

are pretty much out of time now. 7 

          THE WITNESS:  Okay.  So, just the last thing 8 

I wanted to share with you is the issue of the Social 9 

License, and the level of implementation of this 10 

concept.  We have talked about this as well.  11 

Basically, there is no list of requirements to obtain 12 

a Social License.  A Social License to operate is a 13 

concept that was very new, even back at that time.  It 14 

is hard to understand, even now, what the Social 15 

License to operate is, how it is obtained, et cetera.   16 

          And in 2014, years after this, Experts 17 

recognized that this is an emerging concept, and it is 18 

rarely investigated and not very well understood, and 19 

basically it is intangible and it's a dynamic project, 20 

and it can change over time.  It has to do with the 21 

majority of people.  The only way to measure it is by 22 
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studying the beliefs, opinions, and perceptions of the 1 

community.  So, it changes with time. 2 

          Today, I can have the acceptance and the 3 

trust of the community, and there was, for example, a 4 

fire in the plant.  There was an incident, and this 5 

created rejection from the community.  So, I need to 6 

go back and try to regain the acceptance of the 7 

community.  This is not something static.  You cannot 8 

measure this at one point in time.  You have to 9 

measure it long term.   10 

          And also to see whether a project has a 11 

Social License or not, the main thing is to make sure 12 

that the Project has the intention to obtain a Social 13 

License, that all efforts are being made to obtain 14 

this Social License to operate.  And this is basically 15 

what Exmingua did, it tried by all means possible in 16 

spite of the blockade of two years to obtain the 17 

confidence of the population by trying to continuously 18 

interact with the population. 19 

          In conclusion, Exmingua prioritized a social 20 

engagement and acted appropriately to strengthen the 21 

quality of its relationship with communities.  This is 22 
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basically my opinion.  This is the end of my 1 

presentation.  Thank you very much. 2 

          PRESIDENT KALICKI:  Thank you very much, 3 

Ms. Mendoza.  All right.  We will take a 30 minute 4 

break now, to give everybody, and particularly the 5 

hard working Interpreters and Court Reporter, a break. 6 

          We will return.  It is about 25 of the hour, 7 

so we'll return, let us say, seven or eight minutes 8 

after the hour. 9 

          Ms. Mendoza, during the break, I instruct 10 

you, as I do all Witnesses, please don't discuss the 11 

case with anybody? 12 

          THE WITNESS:  Understood.  Thank you very 13 

much. 14 

          PRESIDENT KALICKI:  Thank you. 15 

          (Brief recess.)  16 

          PRESIDENT KALICKI:  All right.  We will 17 

resume now with cross-examination by Ms. Sanoja. 18 

          MS. SANOJA:  Thank you, Madam President.   19 

          Just for the purposes of FTI and the 20 

interpreters, I will be switching to Spanish. 21 

CROSS-EXAMINATION 22 
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          BY MS. SANOJA:   1 

     Q.   Good morning, Ms. Mendoza.  How are you?  2 

     A.   I am fine.  Thank you.  Good morning.  It's 3 

a pleasure. 4 

     Q.   My name is Katherine Sanoja.  I am part of  5 

the group of lawyers that is providing legal advice to 6 

Guatemala in this Arbitration.  I'm going to conduct 7 

the cross-examination.  Please remember the 8 

instructions given to you by the President, and please 9 

remember that they are Interpreters and Stenographers 10 

that are trying to take down everything that we say 11 

when we speak.   12 

          Agreed? 13 

     A.   Yes. 14 

     Q.   Do you consider yourself an expert in the 15 

implementation of participation processes on 16 

environmental matters in connection with EIAs? 17 

     A.   No.  I am an expert in social 18 

management. I have never directly participated 19 

in an Environmental Impact Study, but rather in 20 

the areas of social management and participation  21 

in order to gain the trust of communities and 22 
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their acceptance of projects  1 

     Q.   Well, but you gave your opinion in that 2 

regard, right? 3 

     A.   Yes, because the public participation 4 

programs in connection with EIA or for example with 5 

social due diligence, they include the same kind of 6 

activities with the communities. 7 

     Q.   But you never provided advice to a client in 8 

connection with the public participation process 9 

related to an EIA.  That was my question.  Correct? 10 

     A.   I haven't actively participated in teams 11 

that implement the EIA, but I have provided advice to 12 

companies and to projects in connection with the 13 

definition of social management activities that need 14 

to be conducted so that those EIAs could be 15 

implemented. 16 

     Q.   When you prepared your Report in this 17 

Arbitration, isn’t it true that you had to consult 18 

professionals, Experts, in connection with the 19 

implementation of EIAs in Guatemala? 20 

     A.   Yes.  This happened more than 10 years ago, 21 

so I wanted to understand what the EIA practices were 22 
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at the time and what were the practices for the 1 

implementation of EIA in mining projects that were 2 

operating in Guatemala at the time, and the EIAs were 3 

conducted during the year 2000s, so more than 20 years 4 

ago. 5 

     Q.   So, part of your Report is based on your 6 

consultations with other Experts; correct? 7 

     A.   No. What I wanted to understand, perhaps, is 8 

what had happened in the period of 20 years back, if 9 

there had been different practices or legal changes on 10 

what were their experiences and also what the 11 

Government said.  So, I wanted to understand these 12 

experiences.  Not everything has been the same in 13 

Guatemala.  There were differences. 14 

     Q.   Have you ever worked with Grupo Sierra 15 

Madre? 16 

     A.   No. 17 

     Q.   Let us look at the Paragraph 19 of your 18 

Report, please.  Paragraph 19 of your Report.   19 

          Ms. Mendoza, would you agree with me that 20 

the EIA, the Environmental Impact Study, must address 21 

the social aspects of the Project? 22 
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     A.   It must cover--I want to clearly explain 1 

what it must cover.  It must cover the potential 2 

impacts that it may have vis-à-vis the community or 3 

the society that live in the area of influence of the 4 

Project. 5 

     Q.   So, the proponent must consult the 6 

population within the area of influence of the 7 

Project? 8 

     A.   Yes, that's exactly what the law says in 9 

connection with the EIAs. 10 

     Q.   And that it must include information in 11 

connection with this public participation.  The EIA 12 

must include this; correct? 13 

     A.   Yes.  It must include what was done, if 14 

that's what you were making reference to.  15 

     Yes.   16 

     A.   What was exactly done.  What methodology was 17 

used, how it was implemented, who participated.  This 18 

has to do with public participation.   19 

Q. And would you agree that information must 20 

include what was addressed in the consultation 21 

process.  22 
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     A.   What was addressed?  Are you trying to say 1 

what information was shared?  2 

     A.   Yes.  Exactly.  Yes, it has to include, for 3 

example, you need to attach or--a PowerPoint 4 

presentation that you made, et cetera.  You have to do 5 

that. 6 

     Q.   Now, at Paragraph 316 your Report, you're 7 

saying that Exmingua met the Terms of Reference 8 

established by MARN; correct? 9 

     A.   Yes. 10 

     Q.   And that the Terms of Reference established 11 

three stages for public participation.  Do you agree 12 

with that characterization of your Statement at 13 

Paragraph 31? 14 

     A.   Yes. 15 

     Q.   Now, would you agree that these stages are 16 

different and separateduring the public participation 17 

process. 18 

     A.   Well, not necessarily.  It depends; right?  19 

You can go through Stages 1 and 2 at the same time.  20 

Stage 1 has to do with sharing information, and 21 

Stage 2 has to do with getting the reactions, doubts, 22 
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and comments from the community.  So, you can do those 1 

two things simultaneously. 2 

     Q.   At the same meeting? 3 

     A.   Yes, or a number of meetings. 4 

     Q.   Let us look at Paragraph 32, which is your 5 

description of first stage.  You're saying that 6 

Exmingua reached out to key stakeholders, including 7 

municipality authorities, the COMUDEs, and the 8 

COCODEs.   9 

          Do you agree with that?  Do you see it 10 

there? 11 

     A.   Yes. 12 

     Q.   At the end of the paragraph, you say that 13 

this allowed information about the Project to be 14 

shared with the authorities and local leaders? 15 

     A.   Yes. 16 

     Q.   And you cite the EIA Pages 288-302, and also 17 

Annex 15. 18 

     A.   Umm-hmm, yes. 19 

     Q.   Can we please go to Page 289 of C-082, 20 

please.  Here, we see that this is the EIA, and here 21 

is the chart.  If you could please blow it up, which 22 
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is Chart Number 78, or, rather, Table 78. 1 

          You would agree with me that here you see 2 

the schedule of activities of this first stage. 3 

     A.   There are a number of tables on this EIA.  4 

I'm not sure that this is the only one.  There are 5 

many of them.  This is one of them. 6 

     Q.   Do you have any reason to think that there 7 

are other meetings apart from these activities here on 8 

this table? 9 

     A.   If memory serves, on the EIA, there are a 10 

number of specifications that were also expansions of 11 

the EIA requested by the MARN, so I have seen a number 12 

of these tables. 13 

     Q.   But at Stage 1, as you describe it in 14 

Paragraph 32, you would agree that this is the 15 

schedule of activities for that first stage? 16 

     A.   Yes. 17 

     Q.   Perfect.   18 

          The second stage--this at 19 

Paragraph 33--please leave that on the screen, FTI, 20 

the table on the screen. 21 

          You were saying that Exmingua and Grupo 22 
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Sierra Madre provided further information; right? 1 

     A.   Umm-hmm. 2 

     Q.   And here you cite the same pages of the EIA, 3 

the same pages we're looking at right now, and you 4 

also cite the Stage II Report from GSM, which is 5 

C-0742, Footnote Number 27, if you need the reference.   6 

     A.   What footnote again? 7 

     Q.   Footnote 27. 8 

     A.   Yes. 9 

     Q.   I'm going to ask the Tribunal to bear with 10 

me.  We're not going to be able to look at the English 11 

version because we are going to have two separate 12 

Spanish documents on the screen.  If we can go to the 13 

first page of 742, please. 14 

          Here, you see that it says the Second Stage 15 

Report, and it is the study of the local perception of 16 

the Projects. 17 

          Can we please show Page 289 of C-82?  Can we 18 

put it right next to this?  Can we please blow up the 19 

chart?  Let's put both charts next to each other. 20 

          If you look at the tables or the graphs, you 21 

see that these were essentially the same meetings; 22 
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correct? 1 

     A.   Umm-hmm. 2 

     Q.   My understanding is that the Report that you 3 

mention, the GSM Report, talks about a second phase.  4 

It is not necessarily the second phase, stage of the 5 

Environmental Impact Study.   6 

     A.   Perhaps, it may be a second stage of their 7 

work on social management issues.  It is not 8 

synonymous with what the law says, it is a second 9 

phase. 10 

     Q.   Well, I understand, but this is what you 11 

cited in your documents.  If there are other documents 12 

you haven't cited, I don't know, but here we are 13 

dealing with the first and second stages of public 14 

participation.   15 

          So, we see here that these are the same 16 

meetings; correct? 17 

     A.   Yes.  But, again, the EIA includes a number 18 

of other meetings that took place in 2011. 19 

     Q.   We are going to go there, but please answer 20 

only the question that I am posing to you. 21 

          Here, during this second stage, you say that 22 
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Exmingua and GSM provided further information.  Do you 1 

see that in your Report?  It is at Paragraph 33.  2 

     A.   Umm-hmm. 3 

     Q.   How do you conclude that there is further 4 

information if these were the same meetings? 5 

     A.   As I said, a number of meetings took place 6 

at different points in time, but the content of those 7 

meetings was different.  It was broader, and these 8 

were the annexes included in the EIA.  I cite a number 9 

of pages, not only this one.  I do cite a number of 10 

pages of the EIA. 11 

          MS. SANOJA:  If Counsel for Claimant would 12 

like to the look at the document, that's fine, but I 13 

haven't seen any other meeting different from these on 14 

the documents that you cited. 15 

          Now, you were saying "umm-hmm" instead of 16 

"yes" or "no," so you need to answer verbally, please, 17 

so that the Stenographer can take your answer down. 18 

A. Sorry. 19 

          BY MS. SANOJA:   20 

     Q.   Let us now look at C-742 only.  We don't 21 

need C-082.  So here, in this chart, you can see that 22 
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where it says "activities carried out," it says that 1 

community leaders were interviewed, Presidents of 2 

COCODEs; right? 3 

     A.   Yes. 4 

     Q.   Thank you. 5 

          Can we look at Page 4 of this Exhibit, 6 

please.  Can we please blow up the blue table, or, 7 

rather, the blue chart right there, the blue section. 8 

          And here, we have an interview with 9 

representatives of institutions and of COCODEs. 10 

          Can you see that? 11 

     A.   Yes. 12 

     Q.   And we can see here that the only COCODE 13 

that they interviewed with was the La Choleña COCODE; 14 

right? 15 

     A.   On that picture, yes, in 16 

connection with this Report.  There are other 17 

photographs or other records that show the 18 

participation of other individuals shown in the 19 

documents, different documents that exists in 20 

connection with these meetings. 21 

         I understand that this photograph is to 22 
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illustrate what is being explained in the document. 1 

     Q.   I didn't ask you about the photograph.  I 2 

asked you about the interviews with COCODEs.  Here I 3 

am asking you if you can confirm whether the only 4 

COCODE which they interview is from  La Choleña? 5 

     A.   In this photograph, yes.  So, in this 6 

picture, you see the President, the Vice President of 7 

the La Choleña COCODE.  My understanding is that this 8 

description describes who is in the photograph, this 9 

legend describes that. 10 

     Q.   So, you are saying that there were 11 

meetings with the leaders from the COCODEs of the 12 

Guapinol and Los Achiotes villages?  13 

      A.   There were -- according to what's in this 14 

document, yes.   15 

     Q.   Well, I haven't seen any other interview 16 

with other COCODES apart from the La Choleña COCODE.   17 

        If you remember where what page, we can go to 18 

that page.   19 

     A.   What I reviewed was everything, how do I say 20 

this, the EIA, includes all of the interviews, the 21 

focus groups that took place in this process.  Also, 22 
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the MARN asked for an expansion of the Environmental 1 

Impact Study, so all of the records had to be 2 

attached.  You have the attendance lists with the 3 

names, their ID numbers, dates, et cetera.  So, this 4 

is what I looked at, and, therefore, I see that all 5 

these interviews and meetings took place. 6 

     Q.   So you were saying that there were 7 

interviews with representatives from COCODEs from 8 

other villages? 9 

     A.   Not all them.  Los Achiotes, well, in the 10 

case of Los Achiotes--and this is mentioned in the 11 

public participation reports, well, it says that the 12 

COCODEs for those villages had not been elected yet, 13 

so the elections were still taking place.  So, a 14 

number of focus groups were conducted in those 15 

villages, also with different community leaders, and 16 

not only with the leaders of COCODEs, to have a 17 

broader representation of the population. 18 

     Q.   So I return to my first question. Did you 19 

see any document where Achiotes and Guapinol COCODE 20 

leaders were interviewed?  21 

     A.   I cannot recall right now, because we are 22 
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talking about thousands and thousands of documents, 1 

but I know that everything was documented, what 2 

happened in each one of the villages and who was at 3 

the meetings. 4 

     Q.   Let's go to Page 11 of this document. 5 

          If we can now look at the second and third 6 

paragraph of this page where it says:  "One month to 7 

underscore that, since, in Los Achiotes, the COCODE is 8 

still being created, there were no specific local 9 

leader interviews conducted." 10 

          Do you see that? 11 

     A.   Yes. 12 

     Q.   So, in Los Achiotes, the Los Achiotes 13 

community leaders were not interviewed? 14 

     A.   Yes, that's what I just mentioned. 15 

     Q.   If we look at the second paragraph here, the 16 

case of Guapinol, it says that that was not done 17 

either.  So, they did not meet with the Guapinol 18 

COCODE; is that correct? 19 

     A.   Yes. 20 

     Q.   You mentioned on a number of 21 

occasions--many, in fact--that it is important that, 22 
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during the public participation process, some evidence 1 

must be left behind of what happened in those 2 

meetings; some record of those meetings needs to 3 

exist? 4 

     A.   Yes. 5 

     Q.   Let us look at Paragraph 35 of your Report, 6 

where you talk about the third stage of the public 7 

participation process. 8 

          And, there, you indicate that new meetings 9 

were held with the same municipal authorities and 10 

COCODEs. 11 

          Do you see that? 12 

     A.   Yes. 13 

     Q.   And, here, reference is being made to the 14 

meetings in 2011; correct? 15 

     A.   Not necessarily.  There, I'm referring to 16 

meetings that were held as from 2011 or '12 up until 17 

2015, as that same paragraph indicates. 18 

     Q.   Let's go first to the first sentence here.  19 

In the third stage:  "Exmingua held further meetings 20 

with the same municipal authorities and COCODEs, and, 21 

following receipt of its Progreso VII Derivada 22 
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Exploitation License, continued to interact with the 1 

communities." 2 

          And you cite two documents at Footnote 34; 3 

correct? 4 

     A.   Yes. 5 

     Q.   And these two documents, which are the only 6 

ones you cite, date from 2011; correct? 7 

     A.   Yes. 8 

     Q.   In other words, you are talking about new 9 

meetings which were held in 2011; correct? 10 

     A.   Yes. 11 

     Q.   Thank you.  And, here, you do not cite any 12 

document regarding new meetings with the COCODEs; 13 

correct?   14 

          And I'm talking--I'm sorry.  I'm talking 15 

about Footnote 34. 16 

     A.   No.  Footnote 34 is with the Municipal 17 

Council. 18 

     Q.   Exactly.  But in the paragraph--and this is 19 

Paragraph 35--you say that, in this third stage, 20 

Exmingua held further meetings with municipal 21 

authorities and COCODEs, 22 
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A. Yes. 1 

Q. But you don't cite any meeting with the 2 

COCODEs; correct? 3 

     A.   No.  At the footnote, one finds specifically 4 

reference to the meetings with the municipalities; 5 

but, yes, there were also meetings with the COCODEs, 6 

which are described in the Environmental Impact Study 7 

cited earlier. 8 

     Q.   We could go through those pages; however, we 9 

don't have that much time, and certainly Claimants' 10 

attorneys can take you there if they wish to. 11 

          Now, of these meetings with the COCODEs, is 12 

there any documentation as to what was discussed? 13 

     A.   I saw a PowerPoint presentation that they 14 

used in these meetings.  I saw the model, to mention a 15 

couple of issues. 16 

     Q.   But you don't cite that in your Report; 17 

correct?  That PowerPoint presentation?  18 

     A.   No.  Because it's in the footnotes, like 19 

part of the Environmental Impact Study.  It's all 20 

documented, the cite or the references there--that is 21 

to say, the documents and references used in those 22 
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meetings. 1 

     Q.   But in 2011, in these further meetings, 2 

which you say included COCODEs, did you at any time 3 

see any document, whether in the EIA or elsewhere, 4 

that documents what was discussed in those meetings 5 

with the COCODEs? 6 

     A.   Specifically, the meeting, each one?  Well, 7 

as I say, the PowerPoint presentation and the 8 

questions and answers that came out of each of these 9 

meetings. 10 

     Q.   But you don't cite that power presentation? 11 

     A.   No.  What I cite is the Environmental Impact 12 

Study. 13 

     Q.   You don't cite it here in this third stage.  14 

That's why I'm asking you.  15 

     A.   No; but, yes. 16 

     Q.   I'm sorry.  I don't understand your answer, 17 

"No; but yes"? 18 

     A.   I don't cite it here because it was already 19 

mentioned.  It's all attached to the Environmental 20 

Impact Study, everything that was suggested in these 21 

meetings. 22 
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     Q.   But here you're talking about new meetings 1 

or further meetings in 2011, in this third stage, and 2 

you only cite, from what I see at Footnote 34, 3 

meetings with the Municipal Authorities.  There is no 4 

cite to documents, or relevant documents, meetings 5 

with the COCODEs? 6 

     A.   No.  Direct cite by me, that is not to be 7 

found in this document. 8 

     Q.   Now, in any of these meetings, be it 2011 or 9 

2012, have you seen evidence that there was 10 

consultation with representatives of Indigenous 11 

Communities or Indigenous Populations? 12 

     A.   I would have to check to answer your 13 

question whether the members of the COCODEs and the 14 

COMUDEs consider themselves Indigenous Persons as 15 

well.  That would have to be verified and we'd have to 16 

do a cross-check.  As I mentioned in my presentation, 17 

the COCODEs and the COMUDEs, well, when there is 18 

Indigenous Population, or when members of the 19 

community are Indigenous Persons, then they, too, are 20 

the COMUDEs and COCODEs selected by their community. 21 

     Q.   Ms. Mendoza, please just answer my question 22 
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because we don't have much time. 1 

          In the documents that you reviewed of the 2 

meetings that were held with the COCODEs--you 3 

mentioned there was even DPI numbers listed--did you 4 

see any indication that there was a representative of 5 

the Indigenous Community at those meetings? 6 

     A.   No, because there is not a specific 7 

indication or identification of whether I am or am not 8 

an Indigenous Person. 9 

     Q.   Because in the Exmingua document, there 10 

is no identification that can actually document 11 

whether there was or was not an Indigenous 12 

representation? 13 

     A.   Correct.  It's not possible in our country, 14 

apart from one's clothing, if you are not dressed in 15 

Indigenous clothing--I might consider myself an 16 

Indigenous Person, dressed that way, but it might not 17 

be clear whether I'm an Indigenous Person or not. 18 

     Q.   But there is no indication in the 19 

documentation?  That's what I'm asking you.  20 

     A.   No, there is not. 21 

     Q.   If we could go to Paragraph 38 of your 22 
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Statement, please, here you mentioned that the COCODEs 1 

and the COMUDEs are the legitimate and legal 2 

representatives of their communities--of the 3 

communities? 4 

     A.   Yes. 5 

     Q.   And based on what I understand from your 6 

Report and the presentation you gave us today, the 7 

legitimacy of those COCODEs stems from the fact that 8 

they are elected from a general community meeting; 9 

correct? 10 

     A.   Yes. 11 

     Q.   In other words, if they are not elected by 12 

the general community assembly, then they cannot be 13 

considered legitimate; is that right? 14 

     A.   Yes. 15 

     Q.   Now, Ms. Mendoza, you--at Paragraphs 37 and 16 

38 of your Report, well, what I understand as your 17 

position is that Exmingua met international standards 18 

because they met with representatives of the 19 

communities through COMUDEs and COCODEs? 20 

     A.   What I say is that one of international 21 

recommendations is that, as it is not practical to 22 
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meet with each and every member of the community, the 1 

best thing and what is to be recommended is to seek 2 

meetings with legitimate representatives, and the 3 

legitimate representatives in Guatemala are the 4 

COMUDEs and the COCODEs.   5 

          Also, the international community or the 6 

international practices state that one may meet with 7 

other groups in order to validate results.    8 

     Q.   And, to this end, you cite the manual of 9 

practices recommended for companies that are doing 10 

work--working in emerging markets.  It's a document of 11 

the IFC; correct? 12 

     A.   Yes.   13 

          MS. SANOJA:  That's IPR-019, please, if we 14 

could go to that document--RPI.  Sorry.  RPI.  I see 15 

the Transcript has not properly captured the exhibit 16 

number--precisely--RPI-019. 17 

          THE INTERPRETER:  Interpreter apologizes.  18 

RPA-019. 19 

          BY MS. SANOJA:   20 

     Q.   If we can turn to Page 20--and you do cite 21 

this in your Report.  It's the PDF Page 20.  I don't 22 
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know if we're on the same page.  1 

          ZOOM TECHNICIAN:  I apologize, but I am 2 

showing Page 20 of the PDF in the Spanish version. 3 

          PRESIDENT KALICKI:  Counsel, if there's a 4 

word search that you want them to do in order to--  5 

          MS. SANOJA:  It's okay.   6 

          If you can show Page 20, please, of the 7 

document.  In our computer it shows up as Page 20 of 8 

the PDF.   9 

          Here we are.  10 

          BY MS. SANOJA:   11 

     Q.   If we could go to the first paragraph that 12 

begins with the word "Saber," "knowing."  Can.  13 

          You see it there?  I know it's a bit small.   14 

          And if we go six lines from the beginning 15 

where it says "in the first place." 16 

          Do you see that? 17 

     A.   Yes. 18 

     Q.   "In the first place, it is recommended that 19 

one ensure that those persons are genuine defenders of 20 

the opinions of those they represent and that one can 21 

trust that they will faithfully convey to those they 22 
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represent the results of the dialogue with the Company 1 

that is carrying out the Project." 2 

          Do you see that? 3 

     A.   Yes. 4 

     Q.   Now, have you seen in your review of public 5 

participation of Exmingua any evidence that Grupo 6 

Sierra Madre or Exmingua confirmed or verified that 7 

these persons with whom they met were the true 8 

defenders of the opinions of those who they 9 

represented? 10 

     A.   As they were elected by a general community 11 

assembly, and to verify that that was, indeed, the 12 

process, then they would be the true representatives. 13 

     Q.   But did you see any confirmation by Exmingua 14 

or by Grupo Sierra Madre that these persons were 15 

democratically elected? 16 

     A.   No, there was nothing in this regard; though 17 

at the time the COCODEs, the members of COCODEs and 18 

the COMUDEs, do have an identity card that is issued 19 

by the municipal Governments. 20 

     Q.   Ms. Mendoza, I'm so sorry for interrupting 21 

you.  It is just that I want you to, please, just 22 
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answer the question. 1 

          Did you see in the Claimants' documentation, 2 

Exmingua's documentation, any evidence that considered 3 

whether these persons were legally elected or 4 

legitimate? 5 

     A.   Beyond them having been identified as 6 

members of the COCODE, no. 7 

     Q.   Thank you.  If we could now go to 8 

Paragraph 6 of your Statement.   9 

          Here, you indicate that your conclusions are 10 

based on an impartial analysis of facts and documents 11 

to which you have had access and are the result of 12 

your deep conviction. 13 

          Do you see that? 14 

     A.   Yes. 15 

     Q.   Could you please indicate for us, what were 16 

the documents that you had access to in order to 17 

prepare this Report? 18 

     A.   Well, several.  I wouldn't be able to cite 19 

all of them from memory, or by heart, but I did have 20 

all of the social management activity reports, the 21 

reports of the meetings that were held, the reports of 22 
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the delivery of social management programs--that is to 1 

say, education, health, and so on. 2 

     Q.   I'm sorry.  Just to--perhaps to simplify it, 3 

were you given access to the full record of this 4 

Arbitration? 5 

     A.   Basically, if I wanted to, yes; but I 6 

focused on what was within the scope of my Report, 7 

specifically matters having to do with social 8 

management. 9 

     Q.   And who selected the documents to which you 10 

had access? 11 

     A.   Both Parties--that is to say, I would 12 

request.  As they shared a first set of documents with 13 

me, on reading them I asked for more documents as 14 

doubts came up, and they shared those with me.  So, it 15 

was a two-way street in that regard. 16 

     Q.   And at some time, did you ask to see 17 

documents that Guatemala submitted in this case? 18 

     A.   At the end, yes; the Experts' Reports, for 19 

example, the Experts that you have. 20 

     Q.   But the exhibits that Guatemala submitted? 21 

     A.   Of the Experts, yes. 22 



Page | 1733 
 

B&B Reporters 
001 202-544-1903 

     Q.   I mean the exhibits to the Memorials, for 1 

example.  Did you ask to see those? 2 

     A.   Of the Memorials that were filed by the 3 

Guatemala State?  4 

     Q.   Correct. 5 

     A.   No, not all of them. 6 

     Q.   But did you see some of them? 7 

     A.   Some I did. 8 

     Q.   But you don't cite any of those in your 9 

Report; correct? 10 

     A.   Yes. 11 

     Q.   You do cite them? 12 

     A.   No.  Yes.  What you are saying is correct, I 13 

don't. 14 

     Q.   I realize that in your presentation, for 15 

example--I don't know if FTI can help us out with the 16 

presentation from today--at Slide 28, you cite some 17 

documents that you did not cite in the Report.   18 

          If we could look at Slide 28, please.   19 

          Here we see a photo that you cite.  Is it 20 

true that you did not cite these documents in your 21 

Report? 22 
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     A.   Yes, it is correct.  I did not include them.  1 

I didn't include them as footnotes in my Report, no, I 2 

didn't. 3 

     Q.   And did you see these documents before or 4 

after drawing up your Report? 5 

     A.   No.  From the outset, I can't tell you the 6 

exact date when I saw them.  I would be lying if I 7 

said that, because I don't remember.  But I did see 8 

them at the time that they shared information with me. 9 

     Q.   But you didn't cite them in your Report? 10 

     A.   No, I didn't. 11 

     Q.   That--that is to say, you didn't rely on 12 

those documents to reach the conclusions in your 13 

Report? 14 

     A.   On these specific photographs, no.  No, 15 

because I was familiar with this sort of photograph.  16 

They were published in due course by media outlets, so 17 

I didn't cite them in my Report.  I did see them.  I 18 

knew they existed, and that is why I reached the 19 

conclusion that is in my Report, that the opponents 20 

used violence as part of their opposition actions. 21 

     Q.   But, Ms. Mendoza, you don't cite these 22 
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documents or the news reports that you've mentioned to 1 

reach your conclusions.  But if the Tribunal reads 2 

your Report, it can't conclude that you reviewed these 3 

photos; correct? 4 

     A.   No.  These specific paragraphs, no, it 5 

cannot conclude that. 6 

     Q.   If we turn to Page 13 of your Statement.  If 7 

we could go to the Experts' Report, please. 8 

          You conclude here that the groups that 9 

opposed the mine did not come from the local 10 

communities. 11 

          Do you see that? 12 

     A.   I'm sorry.  What's the paragraph number?  13 

     Q.   It's actually not a paragraph.  It is right 14 

under the title, III, "Opposition to the Project," and 15 

it is subtitle (a). 16 

          Do you see that? 17 

     A.   Yes. 18 

     Q.   These groups, do you include the Peaceful 19 

Resistance of La Puya among these groups?  20 

     A.   What I speak of are precisely the 21 

nongovernmental organizations who coordinated this 22 
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small group of residents who established themselves 1 

there to block the mine. 2 

     Q.   But you're not talking about the Peaceful 3 

Resistance of La Puya; correct? 4 

     A.   Correct. 5 

     Q.   Have you visited the place where the 6 

Resistance is? 7 

     A.   Yes. 8 

     Q.   Have you spoken with members of the 9 

Resistance? 10 

     A.   No.  Recently I have not. 11 

     Q.   That is to say, at some point in time, did 12 

you speak with them? 13 

     A.   Yes. 14 

      About? 15 

     A.   Well, I can't tell you exactly how many 16 

years ago, but I'd say probably six or seven years 17 

ago, yes. 18 

     Q.   When you spoke with them, did you ask them 19 

where they were from? 20 

     A.   Yes.  There were some members who were from 21 

the communities, but I also saw any number of other 22 
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representatives of NGOs with them coordinating what 1 

they should do. 2 

     Q.   But you don't mention this visit in your 3 

Report; is that right? 4 

     A.   No, I don't, because it did not refer 5 

specifically to the mine.  Rather, I went in 6 

connection with another project, an energy project, 7 

not a mining project, and I was going by the place, 8 

and we needed to understand what was happening with 9 

the mine because it could have impact on the 10 

performance of the other project. 11 

     Q.   Have you read Guatemala's Witness 12 

Statements, the Statements by Guatemala's Witnesses in 13 

this Arbitration? 14 

     A.   Some, not all. 15 

     Q.   When you say "some," which have you read? 16 

     A.   The statements by the members of the Office 17 

of the Human Rights Ombudsman, for example. 18 

     Q.   Did you read the statements by the 19 

representatives of the community, from the Resistance? 20 

     A.   Yes, several of them. 21 

     Q.   And, if you recall, you'll recall that they 22 
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are people from the community of La Choleña and 1 

El Carrizal; right? 2 

     A.   Yes. 3 

     Q.   And those are local communities or 4 

communities right by the Project; correct? 5 

     A.   Yes. 6 

     Q.   Now, you attribute a great deal of 7 

importance to the fact that the communities in the 8 

area of influence or the communities in 9 

Resistance--I'm sorry.  That the communities within 10 

the area of influence did not make comments, 11 

objections, or complaints related to the Environmental 12 

Impact Study while it was under review.  And the 13 

reference is Paragraph 42, in case you want to take a 14 

look at your Statement. 15 

     A.   Yes. 16 

     Q.   Do you know what the media most widely used 17 

by those communities was when this notice was put out? 18 

     A.   When you say "media," you mean the media 19 

outlet that would provide the most information?  20 

     Q.   The question is, what was the media outlet 21 

or the press outlet most used by those communities?  22 
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When I say "those communities," I mean the communities 1 

within the area of direct influence of the Project in 2 

2011.  3 

     A.   No, I don't have the precise information as 4 

what media outlet they looked at, listened to, read 5 

the most. 6 

     Q.   Do you know whether the notice that you cite 7 

at Footnote 39 was put out in a language other than 8 

Spanish? 9 

     A.   No.  It was put out in Spanish. 10 

     Q.   Now, if we could turn to Page 43 on this 11 

same page, here you indicate that the first sign of 12 

opposition to the Project occurred in March 2012; 13 

correct? 14 

     A.   Yes.  15 

     Q.   And that it was led by Congressman Carlos 16 

Mejía; correct? 17 

     A.   Yes. 18 

     Q.   And you reached this conclusion, based on 19 

footnote, it seems to be Annex C-0522; correct? 20 

     A.   Yes. 21 

     Q.   Do you know who prepared the document that 22 
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you quote--or cite, rather? 1 

     A.   Members of Exmingua. 2 

     Q.   In other words, you reached this conclusion 3 

based only on a document prepared by Exmingua? 4 

     A.   Yes, plus the historic knowledge that I have 5 

about this case.  Well, perhaps my advantage is that 6 

since I live in Guatemala and I'm here, I did know 7 

about this case in due course. 8 

     Q.   I understand.  But if somebody is going over 9 

your Report, the only thing that supports your 10 

conclusion is what you cite? 11 

     A.   Yes.  Correct. 12 

     Q.   Now, isn't it true that there was already 13 

local opposition prior to March of 2012? 14 

     A.   Known of?  No.  15 

     Q.   I'd ask FTI to please take us to Document 16 

C-703, Page 1.  If we could go to the next-to-last 17 

paragraph that begins "It is possible."  Before 18 

that--I'm sorry, FTI.  If we could first see the title 19 

of the document. 20 

          For the record, this is a report by 21 

Servicios Mineros Del Centro de America.  The Report 22 
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title begins "Executive Report 14 October 2011."  1 

          Do you see that? 2 

     A.   Yes. 3 

     Q.   If we could now turn to the next-to-last 4 

paragraph on this page, which begins with the words 5 

"It is possible." 6 

          Here it says:  "It is possible to ensure 7 

that the stronghold of the opposition, the village's 8 

Choleña, has ceded to the evidence raised by our 9 

employees.  All that remains is to consolidate the 10 

success in the village of Los Achiotes, which today 11 

has become a new bastion, with just 20 families but 12 

supported by the Mayor." 13 

          Now, this is a document, as we've already 14 

established, from 2011.  And as we can see in this 15 

paragraph, there was already local opposition; 16 

correct? 17 

     A.   Yes.  That same document says that it is due 18 

to the fact that there were general elections in that 19 

year, and the opposition was tied to electoral issues. 20 

     Q.   But the opposition here is from the villages 21 

of Los Achiotes and La Choleña; correct? 22 
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     A.   Yes.  Because those are villages that-- 1 

     Q.   Please answer just "yes" or "no," so we can 2 

move on. 3 

          That is to say, as of 2011, there was 4 

already opposition by these communities; correct? 5 

     A.   Yes.  Tied to a political electoral 6 

question. 7 

     Q.   You are now indicating that the group of 8 

protestors--I think this is at Paragraph 46 of your 9 

Report--that was blocking access to the mining site 10 

received support from the National Front for Struggle; 11 

correct, FNL; right? 12 

     A.   Yes. 13 

     Q.   And you rely there on a document that is 14 

0744. 15 

     A.   0744? 16 

     Q.   Yes.  Yes.   17 

          If FTI could now please bring up Document 18 

C-0744.  Please. 19 

          This is the document that you cite to 20 

conclude that the protesters had received support from 21 

this NGO called Frente Nacional De Lucha, FNL; 22 
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correct? 1 

     A.   No.  I cite this document to explain how the 2 

FNL describes itself and what is its ideological 3 

approach and its work agenda. 4 

     Q.   But here you say and conclude that the 5 

demonstrators received support, and the only document 6 

you cite is this one; correct? 7 

     A.   Yes.  But I cite it, I repeat, to explain 8 

who is the FNL. 9 

     Q.   So, then, you don't have any evidence that 10 

the demonstrators received support from the FNL 11 

because don't cite any documents that indicate that; 12 

correct? 13 

     A.   Yes, because it was included among the past 14 

documents or other footnotes which specify who was 15 

supporting the group that was maintaining the 16 

blockade. 17 

     Q.   But this is the first time that you are 18 

mentioning the FNL in your Report, and here at this 19 

Paragraph 45, you don't indicate how it is that you 20 

came to learn that they received the support of the 21 

FNL.  If there is another such document in your 22 
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Report, you could indicate to me, but I don't see it.  1 

     A.   This is with the Reports as the one that you 2 

just showed me before, the Reports that have to do or 3 

that I quote in different parts of my document 4 

regarding the social engagement and also the work, the 5 

investigation that was being carried out. 6 

     Q Ms. Mendoza, I apologize that I must 7 

interrupt you. Just because of time constraints. 8 

          You do not have any evidence that these 9 

demonstrators were supported by the National Front for 10 

the Defense--? 11 

     A.   No, I do not quote this in these specific 12 

paragraphs, but I have the evidence.  13 

     Q.   Thank you, if you have evidence, I haven't 14 

seen it.  15 

          So, now we are going to move on to 16 

Paragraph 54, the one that you mentioned--and you said 17 

this also in your presentation today--"MiningWatch 18 

Canada." You remember? 19 

A.  Yes 20 

      Q.And here in the last sentence, you are saying 21 

that, according to the site, one of the objectives, 22 
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according to MiningWatch Canada's website, one of the 1 

objectives is to prevent the establishment of mining 2 

project; correct?  That's one of the objectives with 3 

regard to the Project? 4 

     A.   Yes. 5 

     Q.   But then you only refer to MiningWatch 6 

Canada’s website as the only evidence; correct? 7 

     A.   Yes. 8 

     Q.   And I don't know if you'd like to follow 9 

this exercise.  But on that web page you reference, do 10 

you see any reference to Exmingua? 11 

     A.   What I quote here is that these are the 12 

objectives that the organization has.  And my 13 

conclusion, given the entities that--given the 14 

information I saw, they were trying to reach that 15 

objective. 16 

     Q.   But you do not refer to any evidence showing 17 

that MiningWatch Canada was involved in this project? 18 

     A.   It is part of documents.  The documents 19 

include the pictures.  There are several pictures of 20 

the blockades, and then signage that says "MiningWatch 21 

Canada" where  they are present. 22 
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     Q.   So, you are saying they are present, but you 1 

do not know whether they provided any support beyond 2 

just a sign, whether they provided financial support? 3 

     A.   No, I do not have that information.  I did 4 

not see that in any document. 5 

     Q.   Thank you.  Can we now look at Paragraph 52 6 

of your Report? 7 

          Here you mention that:  "In order to 8 

understand the opposition, ideological and political 9 

opposition to mining projects in the country, it is 10 

necessary to consider Guatemala's 36-year internal 11 

conflict." 12 

          Do you see that? 13 

     A.   Yes. 14 

     Q.   So, you would agree that it is important to 15 

understand the policy in connection with mining 16 

projects to be able to understand the risks 17 

surrounding a project? 18 

     A.   I agree with the importance of understanding 19 

that in Guatemala there is systemic conflict that has 20 

a political ideology, and that goes against the model 21 

of development that includes mining projects. 22 
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     Q.   Do you know if Mr. Kappes or KCA or Exmingua 1 

considered this policy in connection with mining 2 

projects prior to investing in the Project? 3 

     A.   I do not have any evidence of any documents 4 

that would allow me to see whether they considered 5 

this, or not, beyond what we have in the EIA. 6 

     Q.   And did you see any reference to these in 7 

the EIA?  8 

     A.   In connection with the Peace Agreements, no, 9 

I did not. 10 

     Q.   Thank you. 11 

          Now, can we look at Page 62 of your Report. 12 

          PRESIDENT KALICKI:  By the way, throughout 13 

the examination, I think the Interpreter has been 14 

referring to Page 62 or Page number.  We understand 15 

this to be Paragraph Number, but just for the record 16 

I'll note that. 17 

          THE INTERPRETER:  The Interpreter 18 

apologizes. 19 

          PRESIDENT KALICKI:  No worries. 20 

          THE INTERPRETER:  Thank you, Madam 21 

President. 22 
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          BY MS. SANOJA: Thank you Madame President.   1 

     Q.   At Paragraph 62, you're saying that the 2 

consultation process and the activities of community 3 

participation allowed to establish a trust 4 

relationship with the authorities in the adjacent 5 

communities. 6 

          Do you see that? 7 

     A.   Yes. 8 

     Q.   So, in order to establish trust, you'd agree 9 

with me that you need to offer information in a 10 

transparent fashion? 11 

     A.   Yes. 12 

     Q.   That is, if one does not represent the 13 

impact properly, this may have an impact on the trust 14 

that the community has in connection with the Project; 15 

correct? 16 

     A.   If one does not, indeed, manage relationship 17 

with a Communication, does not share information, does 18 

not answer their doubts and doesn't maintain periodic 19 

contact-- 20 

     Q.   Well, let me go back to my question because 21 

your answer did not address my question. 22 
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          If someone does not represent the impact of 1 

the Project in a transparent fashion, this has an 2 

impact on the trust that the community may have in 3 

connection with the Project.  It may impact that 4 

trust? 5 

     A.   Yes. 6 

     Q.   Now, you are saying that Exmingua maintained 7 

the social engagement activities in 2012 and 2013, 8 

and, for the record, this is-- 9 

     A.   Yes, I say that in the following paragraph, 10 

63. 11 

     Q.   Correct. So, could you please tell me what 12 

document you used, a supporting document to indicate 13 

that Exmingua had activities in 2013? 14 

     A.   I quoted several in the Footnote, and there 15 

are several others in 2013, and this is something that 16 

I mention later on in my Report, participation was at 17 

a lesser degree with the communities.  18 

     Q.   Ms. Mendoza, just because of time 19 

constraints, let me go back to my question, and I do 20 

see some Footnotes there but I only see that they 21 

refer to 2012. 22 
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          So, let me repeat the question:  Have you 1 

seen any document that dates back to 2013 in 2 

connection with the social programs conducted by 3 

Exmingua? 4 

     A.   A Report carried out in early 2014 refers to 5 

what was done in 2013, which was not much, because of 6 

the blockade to the Project.  7 

     Q.   But you do not cite that document? 8 

     A.   Not in this paragraph.  I do it in other 9 

paragraphs. 10 

     Q.   So, you are saying that in order to obtain 11 

the license, it is necessary--we are talking about the 12 

Social License.  We are going to switch gears.  And I 13 

think this is at Paragraph 57 of your Report where you 14 

are saying that a Social License is granted by the 15 

majority of the community affected by the Project; 16 

correct? 17 

     A.   Yes. 18 

     Q.   And then at Paragraph 64, you say that the 19 

support of the communities to the Project is 20 

shown--and here, you quote two documents.  The first 21 

one is a letter of 2012, May 2012. 22 
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          You see it? 1 

     A.   Yes. 2 

     Q.   If we can show the Witness that letter, that 3 

is C-0105. 4 

          Do you recognize the letter, Ms. Mendoza? 5 

     A.   Yes. 6 

     Q.   If we can look at the second page of this 7 

letter.  Here, we see 10 signatures; correct? 8 

     A.   Yes. 9 

     Q.   And if we can look at--rather, we are going 10 

to stay here to help technicians because during this 11 

part of examination, we are going to be looking at 12 

Pages 2 and 3, but we are just going to stay here for 13 

a minute. 14 

          Do you know if these individuals hereby 15 

mentioned are legitimate representatives of the 16 

communities indicated here in this letter? 17 

     A.   The individuals that wrote the letter are 18 

individuals that are members of the COMUDEs and the 19 

COCODEs, so the ones signing them are members of these 20 

communities or institutions.  21 

     Q.   Can we go back to Page 1 in this document.  22 
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And here, we read that these are neighbors of the 1 

populations of the communities. 2 

          Do you see that?  It doesn't say that they 3 

are COCODE representatives; right?  4 

     A.   Not specifically. 5 

     Q.   And did you see any evidence that this is a 6 

letter that was received by the President? 7 

     A.   Are you referring to a stamp signaling that 8 

it was received?  9 

 Q. Correct. 10 

     A.   No.   11 

     Q. That is, there is no evidence that the letter 12 

was sent to the President? 13 

     A.   In this document, the answer is no. 14 

     Q.   Thank you.  Now, if we go back to 15 

Paragraph 64 of your Report, you are also mentioning 16 

another document, that is C-0112. 17 

          Can we look at that document, please.  Can 18 

we please--well, before we move on to the next page, 19 

I'd like to ask you--and this is the last part of your 20 

Report.  In that paragraph where you say "another 21 

example of the communities' support is a November 2012 22 
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demonstration, which is this document right here, by 1 

more than 100 people including families with women and 2 

children in favor of the mine.  Asking the small group 3 

that was blocking access to the Project site to let 4 

the Project continue." 5 

          This is what you are indicating here at 6 

Paragraph 64. 7 

          Now, by looking at this paragraph, can we 8 

look at the next page. 9 

          First, let me ask you:  How do you know that 10 

there were 100 persons?  Did you count the persons in 11 

this picture? 12 

     A.   More than 100.  You can look at the images, 13 

and this was also reported. 14 

     Q.   Where was it reported? 15 

     A.   It was reported in the Report itself. 16 

     Q.   I didn't see it, but if Counsel for the 17 

other Party would like to indicate that, Counsel may 18 

ask you a question in redirect, but do you know, or 19 

how do you know that these individuals were members of 20 

the community? 21 

     A.   Because that is what the Report indicated. 22 
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these are individuals that identified as such 1 

publicly, 2 

     Q.   Here, it says that "Exmingua's workers." 3 

          How do you know that these workers are 4 

members of the community? 5 

     A.   Several of them were members of the 6 

community.  This is something that you see in 7 

Exmingua's documents themselves. 8 

     Q.   What documents of Exmingua, please? 9 

     A.   The same documents where they said all of 10 

these individuals, not all rather--let me correct 11 

myself.  There are several documents that show that, 12 

and during the demonstrations they also said that they 13 

were members of the community. 14 

     Q.   But you do not cite those documents; right? 15 

     A.   Well, the Report that I cite explains that 16 

they were members of the community. 17 

     Q.   Well, let's look at the Report because it is 18 

short report—We can go page by page, starting with 19 

page, I think that this is Page Number 2.  Let's move 20 

on to Page 3.    Here, once again, we're referring to 21 

Exmingua's workers.  I do not see any indication that 22 
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they are members of the community, unless you see 1 

something that I am missing. 2 

     A.   No, the note to the picture, the legend 3 

doesn't indicate whether they are members of the 4 

community, but it is included in the Reports that the 5 

workers who participated in these demonstrations were 6 

members of the communities.    7 

     Q.   So, I apologize, but you continue to refer 8 

to "Reports," but I don't know what Report you are 9 

referring to. 10 

          Are you referring to this Report or to a 11 

different document?   12 

          Could you please clarify this?  13 

     A.   In the document, several of Exmingua's 14 

workers were members of the community.  This is 15 

something that we saw in several Reports, and the ones 16 

who participated and demonstrated, according to the 17 

document, they even had a confrontation because some 18 

individuals attended with their wives and children to 19 

demonstrate about their right to work against the 20 

people that were blocking access. 21 

     Q.   But for your conclusion that you include at 22 
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Paragraph 64, you're not citing those Reports, only 1 

this? 2 

     A.   Yes.  Because this is the one that has the 3 

photographs to show that it actually took place.  The 4 

demonstration was true, and there were also men and 5 

women and others. 6 

     Q.   But looking at this document, the Tribunal 7 

cannot confirm whether those individuals are members 8 

of the community; right? 9 

We know that they are workers, but we don't know 10 

whether they belong to the community or not.   11 

A. By looking at this document, the answer is no, 12 

and we do not know whether the ones who are carrying 13 

out the blockade are members of the community or not. 14 

     Q.   Are you familiar with the Marlin Mine? 15 

     A.   Yes. 16 

     Q.   Were you aware of the social conflict in 17 

connection with that Project? 18 

     A.   Yes. 19 

     It was quite a publicized conflict.   20 

Q. Let’s just say, that as of 2010 the conflict was 21 

publicly known, correct?  22 
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     A.   Yes.  It was a conflict that was initiated, 1 

coordinated, by NGOs that opposed this model of 2 

development. 3 

     Q.   Ms. Mendoza, thank you very much. 4 

          MS. SANOJA:  Madam President, I have no 5 

further questions for now. 6 

          PRESIDENT KALICKI:  Thank you very much. 7 

          Mr. Pitt, redirect? 8 

          MR. PITT:  Thank you very much, Madam 9 

President.  I would appreciate maybe three or 10 

four minutes to confer with colleagues before 11 

proceeding with the redirect. 12 

          PRESIDENT KALICKI:  Okay.  We were going to 13 

be taking our 10 minute break sometime soon, so the 14 

only question is whether we take it before or after 15 

your redirect.  If you're going to be taking four or 16 

5 minutes to consult, anyway, why don't we just call 17 

this our 10-minute break.  18 

          MR. PITT:  I would agree.  That would be 19 

perfect, if we could just go ahead and take the 20 

10-minute break now. 21 

          PRESIDENT KALICKI:  Okay.  We'll do that.  22 
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Ms. Mendoza, we're going to take a 10-minute break.  1 

During a break, please don't discuss the case with 2 

anyone. 3 

          THE WITNESS:  Okay. 4 

          PRESIDENT KALICKI:  Thank you.  And we'll 5 

return, then, at 28 past. 6 

          MR. PITT:  Thank you very much. 7 

          (Brief recess.)  8 

          PRESIDENT KALICKI:  All right.  Welcome 9 

back, everyone. 10 

          Before we resume with Ms. Mendoza, just a 11 

note, Mr. Pitt.  I don't think we've received any 12 

presentation yet for the next Experts; and so, since 13 

they will be up as soon as you are done with 14 

redirect--I know you are busy, but some member of your 15 

team can hopefully email that to us. 16 

          I'm sorry.  I apologize.  Ms. Sanoja, I 17 

apologize.  All right.  You're on mute, but I see 18 

you're nodding.  So point taken, and I assume one 19 

member of your team will send that around.  All right.  20 

My apologies. 21 

          Ms. Mendoza, welcome back.  You are now in 22 
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the hands of Mr. Pitt for any questions he may have. 1 

          MR. PITT:  Thank you very much, Madam 2 

President.   3 

REDIRECT EXAMINATION 4 

          BY MR. PITT:   5 

     Q.   And hello again, Ms. Mendoza.  This is McCoy 6 

Pitt again from Claimants. I have a few questions for 7 

you on the redirect examination. 8 

          The first question I have for you is, well, 9 

if you recall, you were asked by Ms. Sanoja--she 10 

referred you to Paragraph 35 of your Expert Report, 11 

and specifically in Paragraph 35, she referred you to 12 

Footnote 34.  And, Ms. Mendoza, you'll recall that in 13 

Footnote 34, suggestion was made to you that you do 14 

not cite any other documents regarding 2010--excuse 15 

me, 2011 meetings.  The suggestion was made that you 16 

were citing only to the municipality meetings. 17 

          You will also recall that in the context of 18 

this conversation, Ms. Mendoza, that Ms. Sanoja 19 

suggested to you--I believe this was on Line 13:02 of 20 

the Transcript, that there were no meetings with 21 

COCODEs in La Choleña. 22 
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          Now, with that in mind, Ms. Mendoza, I would 1 

like to refer you to Paragraph 28 of your Witness 2 

Statement.  And do you see at the bottom--we can wait 3 

for FTI to put this up on the screen, if it's 4 

necessary, in the interest of time.  It may not be.  5 

There it is.  Okay. 6 

          So, in Paragraph 28 of your Witness 7 

Statement, Ms. Mendoza, you say in the final sentence:  8 

"The MARN also asked that Exmingua attach the 9 

documents that confirm the public participation 10 

process that was conducted."   11 

          And then you continue:  "Exmingua provided 12 

this information in its amendment to the EIA." 13 

          Do you see that? 14 

     A.   Yes. 15 

     Q.   Okay.  And in Footnote 20 of the Expert 16 

Report, you cite a document that is Exploraciones 17 

Mineras de Guatemala, amendment to the Environmental 18 

Impact Assessment for Progreso VII.  The citation is 19 

to C-0089. 20 

          Now, if I could have FTI please pull up 21 

C-0089 in the Spanish version, and, if possible, I 22 
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would like to have them pull up the version that was 1 

submitted with Guatemala's Rejoinder.  There is a few 2 

versions of C-0089 that are sort of floating around.  3 

So, if we could pull up that version, that would be 4 

fantastic.  Okay.   5 

          So, because there are several versions 6 

floating around, I think it is best if I refer to the 7 

stamp numbers on this document.  So, FTI, could you 8 

please take the document to the Stamp Number 1193?  In 9 

the version I have, this is PDF 289, but I don't know 10 

if this is the version that FTI has pulled up.  Okay. 11 

          Now, Ms. Mendoza, do you recognize this 12 

document?  Have you seen this document before? 13 

     A.   I have. 14 

     Q.   And what does this document reflect? 15 

     A.   It reflects the participation of the COCODE 16 

Vice Presidents, Presidents of COCODE, members, the 17 

first trustee of the COMUDE municipality.  All of 18 

these individuals have participated in this meeting. 19 

          MR. PITT:  I apologize.  I did not have my 20 

interpretation on at the moment.  I'm just reading her 21 

answer back to me.  Okay. 22 



Page | 1762 
 

B&B Reporters 
001 202-544-1903 

          BY MR. PITT:   1 

     Q.   Thank you very much, Ms. Mendoza. 2 

          What village and what municipality is 3 

reflected in this document? 4 

     A.   La Choleña and San Jose. 5 

     Q.   Okay.  Approximately how many-- 6 

          (Interruption.)   7 

          (Comments off microphone.)  8 

          MR. PITT:  My apologies to the Translators.  9 

I will slow down. 10 

          BY MR. PITT:   11 

     Q.   So, I believe the question, Ms. Mendoza, was 12 

approximately how many COCODE representatives do you 13 

see on this page? 14 

     A.   Let me count.  I'm going to count them.  At 15 

least five. 16 

     Q.   Okay.  Thank you very much.  That's very 17 

kind of you. 18 

          Now, FTI, could you please take the document 19 

to the Stamp 1201, please. 20 

          And, Ms. Mendoza, what do you see reflected 21 

on this page? 22 
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     A.   This is the record of a Los Achiotes, San 1 

Pedro Ayampuc meeting, and all of the members are 2 

COCODE members. 3 

     Q.   Okay.  FTI, could you please take 4 

Ms. Mendoza to--  5 

          MS. SANOJA:  Objection.  Objection, please.  6 

If they could read the entire, what it says after 7 

"COCODE."  It is not quite accurate what Ms. Mendoza 8 

said just now. 9 

          PRESIDENT KALICKI:  All right.  I honestly 10 

can't find on the Transcript what the--what the 11 

objection is, what the--which question you are 12 

objecting to.  There has been so much overlapping 13 

between question and answer that, honestly, the 14 

Transcript doesn't show any question pending.  You 15 

have obviously heard it before I did. 16 

          So, what was the question to which you were 17 

objecting?  18 

          MS. SANOJA:  The last question where--let me 19 

just go to the Transcript, sorry--where Mr. Pitt asked 20 

her if--  21 

          PRESIDENT KALICKI:  The last question seems 22 
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to have been:  "FTI, can you take the document to the 1 

stamp.  Ms. Mendoza, what do you see reflected on this 2 

page?"  3 

          MS. SANOJA:  Yeah.  So, what you see 4 

reflected on the page.  And she didn't read the 5 

entire--she says COCODE, but there is two words after 6 

that, that I think are important for the Tribunal to 7 

note. 8 

          PRESIDENT KALICKI:  So, your objection is 9 

not to his question, but to her answer?  10 

          MR. PITT:  I object to the objection. 11 

          PRESIDENT KALICKI:  Yeah, I'm sorry.  It's 12 

not a valid objection to object that the Witness has 13 

not given as full an answer as you would have liked 14 

the Witness to give.  The question is simply what do 15 

you see reflected on the page, and so let's please 16 

continue.  17 

          MR. PITT:  Okay.  I will slow down for the 18 

Translators.  I apologize for speaking too quickly and 19 

for interrupting the translation. 20 

          FTI, could you please take Ms. Mendoza to 21 

the stamped "1216," please?  22 
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     Q.   Okay.  Ms. Mendoza, what do you see 1 

reflected on this page? 2 

     A.   This is an activity for the follow-up of the 3 

communication plan for the Progreso VII Project.  This 4 

is the La Choleña village, San José del Golfo.  These 5 

are members and Presidents of the COCODE. 6 

     Q.   Thank you very much, Ms. Mendoza. 7 

     A.   And the Vice President as well. 8 

     Q.   What is the date of this document? 9 

     A.   27 January 2011. 10 

     Q.   Was this one of the meetings you were 11 

referring to in 2011 that was not cited in your 12 

footnote in Paragraph 35? 13 

          MS. SANOJA:  Objection.  14 

     A.   Yes, that's right. 15 

          (Interruption.) 16 

          (Stenographer clarification.) 17 

          MS. SANOJA:  It was a leading question. 18 

          PRESIDENT KALICKI:  It was a leading 19 

question.  But, in any event, I think we can move on.  20 

I'm not sure much would be served at this point by 21 

trying to rephrase the question. 22 
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          All right.  Please try to avoid leading 1 

questions as you continue, Mr. Pitt. 2 

          MR. PITT:  Will do, Madam President.   3 

          And can we take Ms. Mendoza to the stamped 4 

"217."   5 

           6 

          BY MR. PITT:    7 

     Q.   Okay.  Once again, Ms. Mendoza, what do you 8 

see reflected on this page? 9 

     A.   The date, 3 February 2011, Los Achiotes, San 10 

Pedro Ayampuc village, it's a List of Participants, 11 

and here we see the names under "ID number," and their 12 

position at the COCODE or their position in the 13 

community or in the company and their signatures. 14 

     Q.   Thank you very much, Ms. Mendoza. 15 

          FTI, could you please take Ms. Mendoza to 16 

the stamped "1206."   17 

          Okay.  Ms. Mendoza, what name and what 18 

position do you see reflected on the top of this page? 19 

     A.   Mario Noa Castellanos Ochoa, that's the 20 

name.  The institution is COCODE, and the position is 21 

President of the Community Council, the COCODE.  And 22 
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the community is La Choleña, San José del Golfo. 1 

     Q.   Okay.   2 

          And FTI, if you could please go to the next 3 

page.  That is "1207" on the stamp. 4 

          And, Ms. Mendoza, what does the COCODE 5 

representative observe in their comments here? 6 

     A.   It says that there are two ways of entering 7 

the community. 8 

          MS. SANOJA:  This is goes beyond the scope 9 

of my cross. 10 

          MR. PITT:  I'm sorry.  I didn't hear the 11 

objection. 12 

          PRESIDENT KALICKI:  The objection was that 13 

this was beyond the scope of the cross, but we will 14 

allow it.  Please continue.  15 

          THE WITNESS:  There are two ways of entering 16 

the community:  One by force.  And the other one is 17 

the manner in which Progreso VII has done things, 18 

which is to disseminate the information on the matter 19 

and to have an open dialogue.  These are favorable 20 

aspects.  It is also positive that no cyanide was 21 

used. 22 
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          BY MR. PITT:   1 

     Q.   Thank you very much, Ms. Mendoza. 2 

          FTI, we can now close out of this document, 3 

please.  I'd like to now pull up for Ms. Mendoza 4 

Claimants' Exhibit C-0716, please. 5 

          And if you could please--I believe there's a 6 

Spanish version as well.  Could we pull up the Spanish 7 

version for Ms. Mendoza?  8 

          Ms. Mendoza, do you recognize this document 9 

that appears on the screen? 10 

     A.   I do.  This is an email that was sent by 11 

Claudia Villagrán.  She is the Director of CEDER.  12 

This is the organization that I mentioned during my 13 

presentation.  It was hired in 2013 by Exmingua to 14 

strengthen its social program.   15 

          (Overlapping interpretation and speakers.) 16 

          (Interruption.) 17 

          (Stenographer clarification.) 18 

          MS. SANOJA:  The document that is being 19 

shown to the Expert is not actually cited in her 20 

Report. 21 

          PRESIDENT KALICKI:  Mr. Pitt, a response?   22 
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          How is this--first of all, how is this 1 

within the scope of the cross? 2 

          MR. PITT:  Yes.  Yes, of course.  So, for 3 

the first question, Madam President, Ms. Sanoja asked 4 

the Witness if there was any indication of activities, 5 

social engagement programs in 2013, and the response 6 

to that--I don't have the direct quote in front of me 7 

was something to the effect of--there was an email 8 

dated 2014 that I have seen that refers to activities 9 

in 2013.  So, it was within the scope asked. 10 

          And as to the objection about it not being 11 

attached to the Expert's Report, you will have heard 12 

in Ms. Mendoza's testimony, of course, that she has 13 

reviewed numerous documents in preparing this Report 14 

and was referencing a few that were not attached to 15 

the Report.  So, I think this is fair to show and see 16 

if she recognizes what this is. 17 

          PRESIDENT KALICKI:  All right.  Please 18 

continue.  But try to--you can ask her if she 19 

recognizes it, but don't ask her if this is--don't 20 

lead her too much. 21 

          MR. PITT:  Of course. Of course.  Of course. 22 
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           1 

          BY MR. PITT:   2 

     Q.   Ms. Mendoza, what is this document?   3 

     A.   This is a summarized report on the different 4 

social management activities that have been carried 5 

out during 2013 in the different villages, 6 

communities, and neighborhoods in San Pedro Ayampuc 7 

and San José del Golfo, in connection with health, 8 

education, training of teachers, healthcare, 9 

et cetera.  10 

     Q.   Umm-hmm.  FTI, if we could please take 11 

Ms. Mendoza to PDF Page 4. 12 

          Now, Ms. Mendoza, do you recognize this 13 

Report that appears on your screen?  14 

     A.   I do.  I do recognize it. 15 

     Q.   And did you reference this Report in your 16 

cross-examination? 17 

     A.   Yes.  Yes. 18 

          MS. SANOJA:  Objection.  That's leading.  19 

She has a report in front of her, so... 20 

          PRESIDENT KALICKI:  Ms. Sanoja, these 21 

objections every three or four sentences are eating up 22 
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a lot of time.  If the only question is do you 1 

recognize this Report, I don't see how that can be 2 

asked in any other way. 3 

          Now, maybe I have missed some other question 4 

that didn't make it in the Transcript, but do you 5 

recognize this Report?  Okay.  Did you reference this 6 

Report? 7 

          MR. PITT:  Umm-hmm.  If I may briefly 8 

respond, Madam President. 9 

          PRESIDENT KALICKI:  Yes. 10 

          MR. PITT:  With respect, Ms. Mendoza 11 

specifically referenced a report during her 12 

cross-examination that was an email dated 2014 13 

attaching a report dated 2013.  I think it is fair to 14 

ask the Witness if they recognize this and whether or 15 

not this was a report they were referencing. 16 

          PRESIDENT KALICKI:  All right.  Okay.  That 17 

is fine.  Please continue.  Let's just see if this is 18 

the one she meant to refer to, and then, if you're 19 

getting into substance, don't lead her on substance. 20 

          MR. PITT:  Umm-hmm.  Correct.  Thank you 21 

very much, Madam President. 22 



Page | 1772 
 

B&B Reporters 
001 202-544-1903 

          BY MR. PITT:   1 

     Q.   Now, Ms. Mendoza, is this the Report that 2 

you were referring to during your cross-examination? 3 

     A.   Yes.  That is it. 4 

     Q.   And what does this Report reflect? 5 

     A.   It summarizes the activities that were 6 

carried out in 2013 by CEDER, how CEDER found the 7 

situation in the communities, what actions were taken 8 

to interact with the communities and to establish 9 

relationships with the communities, what was found 10 

there, what was the status of the communities, what 11 

activities were carried out.   12 

          At that time, there were elections and there 13 

was a change in Government and how that impacted the 14 

political climate in Guatemala and in the area because 15 

of the confrontations that existed as to who was to 16 

occupy the mayorships and who wasn't, et cetera.   17 

          I'm trying to recall what all the document 18 

said.  It's a very long document.  It also talks about 19 

the types of actions that were taken in the media to 20 

disseminate information on the Project. 21 

     Q.   Thank you.  Thank you very much, 22 
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Ms. Mendoza. 1 

          Ms. Mendoza, if you recall during your 2 

cross-examination, you were explaining the practice 3 

for indicating identification of COCODE and 4 

identification of Indigenous Communities.  Again, I do 5 

not have the reference with me, but you were cut off.  6 

I'm wondering, what, if anything, do you have to add 7 

to your Statements in that regard? 8 

     A.   According to the law, when they are elected 9 

as members of the regional council or the COMUDEs and 10 

COCODEs, well, when they are elected and they are 11 

issued an ID card indicating that they are members of 12 

the COCODE.   13 

          When I participate in meetings, whether they 14 

be official meetings or nonofficial meetings or when I 15 

go to a public agency to process some documents, well, 16 

that is my identification showing that I am the 17 

legitimate representative of that community.   18 

          And that is the way that exists to validate 19 

that the person that I have in front of me is a member 20 

of the COMUDE or the COCODE, because anyone can say, 21 

then, "I am a member of the COMUDE or COCODE."  So, I 22 
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need to find out whether they are or not.  So, for 1 

that purpose, I have that ID card. 2 

     Q.   Understood.  Thank you, Ms. Mendoza. 3 

          FTI, if we could please pull up one last 4 

document for Ms. Mendoza.  That is C-0842, and, again, 5 

there is an English version and a Spanish version. 6 

          If we could zoom in, say, on the first, say, 7 

10 rows of that file.  That's better. 8 

          Now, Ms. Mendoza, I recognize that there are 9 

black spaces in the document, but, have you seen this 10 

document before? 11 

     A.   Yes. 12 

     Q.   And what does it reflect? 13 

     A.   This is a database, and it includes the area 14 

where the person works, what section of company the 15 

person works in, the address, and the telephone number 16 

of the individual, what kind of ID document, whether 17 

it be a personal ID document, another kind of 18 

document.  At the time in Guatemala, there were two ID 19 

cards or ID documents that were current, and also the 20 

addresses, and also the area or Department of the 21 

Company that that person works in. 22 
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          So, this is a database for Exmingua workers.  1 

As we can see, there are some workers that live in 2 

those communities. 3 

          MR. PITT:  Thank you very much, Ms. Mendoza.   4 

          Madam President, I have no further questions 5 

on redirect.  Thank you. 6 

          PRESIDENT KALICKI:  Thank you very much.  7 

Let me then ask, Professor Douglas, do you have any 8 

questions for Ms. Mendoza?  9 

          ARBITRATOR DOUGLAS:  No questions.  Thank 10 

you. 11 

          PRESIDENT KALICKI:  Thank you.   12 

          Mr. Townsend?  13 

          ARBITRATOR TOWNSEND:  No questions here.  14 

Thank you. 15 

          PRESIDENT KALICKI:  Thank you.   16 

          Ms. Mendoza, the Tribunal has no questions 17 

for you.  We appreciate you coming to assist us.  It 18 

has been most helpful, so our gratitude, and you are 19 

now excused. 20 

          THE WITNESS:  Thank you very much.  It has 21 

been a pleasure. 22 
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          PRESIDENT KALICKI:  Thank you. 1 

          THE WITNESS:  If you allow me. 2 

          PRESIDENT KALICKI:  Thank you. 3 

          (Witness steps down.) 4 

          PRESIDENT KALICKI:  All right.  Counsel, so 5 

we next have Dr. Estevez and Mr. Lipsett.  I don't 6 

know what FTI needs in order to get them aligned.  Do 7 

you need us to take a break, or shall we stand by?  8 

          ZOOM TECHNICIAN:  Why don't we just stand 9 

by, Madam President?  10 

          PRESIDENT KALICKI:  All right.  While they 11 

are being brought in, I acknowledge receipt of the 12 

presentation by email.  It was accompanied by a 13 

corrected version of the Expert Report.  So, I assume 14 

after the instructions and before the presentation, 15 

you will have them identify what are the paragraphs 16 

being corrected. 17 

          MS. SANOJA:  That's correct, Madam 18 

President. 19 

          PRESIDENT KALICKI:  Okay.  I do see them, 20 

but I don't know, FTI, if we are ready yet 21 

technically.  22 
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          ZOOM TECHNICIAN:  Just one moment, please. 1 

          PRESIDENT KALICKI:  That's all right.  2 

          ZOOM TECHNICIAN:  I think we are ready to 3 

go.  Thank you. 4 

LLOYD LIPSETT AND ANA MARIA ESTEVES, 5 

RESPONDENT'S WITNESSES, CALLED 6 

          PRESIDENT KALICKI:  So, welcome, Dr. Estevez 7 

and Mr. Lipsett.  You are the first of several sets of 8 

Joint Expert Report authors we'll be seeing, and 9 

we--hopefully that will go smoothly.  We have received 10 

from the Respondent the designation of which sections 11 

of your Joint Report you will each be responsible for, 12 

for purposes of examination.  We understand that 13 

Part 1 will be Mr. Lipsett, and Part 2 will be 14 

Dr. Estevez, and we'll be bear that in mind as we move 15 

forward. 16 

          So, just some instructions for you.  Please 17 

try to speak slowly and to avoid overlaps between the 18 

question and the answer for the sake of our Court 19 

Reporter and our Interpreters.   20 

          If you don't understand a question, please 21 

let us know and it will be rephrased.  If you do 22 
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understand it, please try to keep your answers short.  1 

Counsel on both sides have limited time, and so they 2 

will be looking for short answers, including "yes" or 3 

"no," if that is appropriate to the question. 4 

          And if you need a break, please let us know. 5 

          So, beyond that, I have to do a couple of 6 

affirmations.  Can they be shown the ICSID 7 

Declaration, to start with? 8 

          All right.  So, if each of you could, in 9 

turn, recite the Declaration?    10 

          THE WITNESS:  (Mr. Lipsett) I solemnly 11 

declare, upon my honor and conscience, that my 12 

statement will be in accordance with my sincere 13 

belief. 14 

          PRESIDENT KALICKI:  Thank you.  15 

          THE WITNESS:  (Dr. Estevez) I solemnly 16 

declare, upon my honor and conscience, that my 17 

statement will be in accordance with my sincere 18 

belief.  19 

          PRESIDENT KALICKI:  Thank you.   20 

          And do you each confirm that during the 21 

course of examination, you will not receive or 22 
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provided communication of any sort.  1 

          THE WITNESS:  (Mr. Lipsett) I affirm. 2 

          THE WITNESS:  (Dr. Estevez) I affirm. 3 

          PRESIDENT KALICKI:  And, finally, other than 4 

your Report and a copy of your presentation, do you 5 

have any other documents on the table in front of you? 6 

          THE WITNESS:  (Mr. Lipsett) No, we do not. 7 

          PRESIDENT KALICKI:  All right.  Then please 8 

let us start with Ms. Sanoja on some brief direct 9 

before your presentation.    10 

          MS. SANOJA:  Thank you, Madam President. 11 

DIRECT EXAMINATION 12 

          BY MS. SANOJA:   13 

     Q.   Good afternoon, Dr. Esteves and Mr. Lipsett. 14 

          If you can please just confirm that, on 15 

Page 46, that is your signature.  And maybe we can 16 

start with Mr. Lipsett confirming.   17 

          I don't know if we can bring up their Expert 18 

Report, Page 46. 19 

     A.   (Mr. Lipsett) I'm sorry.  If you're seeing 20 

it, we are not.   21 

          Okay.  I see it. 22 
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          Yes, I affirm that that's my signature.  1 

     A.   (Dr. Esteves) Yes, that is mine. 2 

     Q.   Starting with Mr. Lipsett, do you have any 3 

corrections or modifications to your part of the 4 

Report? 5 

     A.   (Mr. Lipsett) No, I do not. 6 

     Q.   Dr. Esteves, same question:  Do you have any 7 

modifications or corrections to your Report? 8 

     A.   (Dr. Esteves) Yes, I do.  I have two minor 9 

referencing errors that I picked up after I submitted.  10 

I have the slide with those.  They are minor.  I'll 11 

show it to you when I get to my presentation, if 12 

that's okay with you. 13 

          PRESIDENT KALICKI:  All right.  We will take 14 

it as during your slide, and if we have any questions, 15 

we will just pause on that slide then. 16 

          THE WITNESS:  (Dr. Esteves) Thank you. 17 

          MS. SANOJA:  With that, unless the Tribunal 18 

has any other instructions, I turn the floor to 19 

Dr. Esteves and Mr. Lipsett to do their presentation. 20 

          PRESIDENT KALICKI:  Thank you.  Please 21 

proceed. 22 
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DIRECT PRESENTATION 1 

          THE WITNESS:  (Mr. Lipsett) All right.  Just 2 

waiting for the presentation.  Okay.  I see the 3 

presentation. 4 

          So, good afternoon, Madam President and 5 

Members of the Tribunal.  Before we start, we just 6 

wanted to thank you, and also Complainant Counsel, for 7 

your flexibility with the scheduling so that we can 8 

catch our planes tomorrow.  We do appreciate that. 9 

          So, I'm going to be presenting this 10 

afternoon on the Section of the Report on due 11 

diligence, and--sorry.  I'm having trouble moving.  12 

Oh, there we go.  Thank you. 13 

          Just to give a little bit of a background 14 

about myself, I am a lawyer in Canada.  I've been an 15 

international practitioner on human rights and social 16 

issues for over 20 years.  I collaborate regularly 17 

with community insight groups and other Social and 18 

Human Rights Experts.  I have contributed to the 19 

development of methodologies for human rights impact 20 

assessments and guidance on different aspects of human 21 

rights due diligence.   22 
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          And I think for the purposes of today, I 1 

want to emphasize that I have a lot of experience 2 

working with mining companies, both senior mining 3 

companies, major mining companies, as well as smaller, 4 

junior and mid-size, mining companies.  A lot of gold 5 

mining companies.  And I have also done work on 6 

standards for various mining associations. 7 

          The first part of my presentation will be 8 

about:  What type of due diligence would a responsible 9 

mining company have carried out in 2008, and what are 10 

the elements of an appropriate due diligence process 11 

for that time period?  12 

          So, just to start about how I will define 13 

"due diligence," for the purpose of this Report 14 

is--boiling it down, due diligence is a process to 15 

know and show that you have assessed and documented 16 

risk to both business and to people.   17 

          If we look at the definition, dictionary 18 

definition of "due diligence," it talks about the care 19 

that a reasonable person exercises to avoid harm to 20 

other persons or their property, as well as, in a 21 

business context, research and analysis of a company 22 
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or an organization done in preparation for a business 1 

transaction. 2 

          Admittedly, due diligence is a very broad 3 

concept that covers a variety of technical, legal, 4 

financial, political, social, environmental, and, 5 

increasingly, human rights aspects.  In 2008, a 6 

responsible mining company would have understood that 7 

a proper due diligence would cover both risk to 8 

business as well as risk to people, and that a 9 

responsible company in Guatemala would have conducted 10 

due diligence about the obvious political, social, and 11 

environmental risks. 12 

          I'm going to talk a little bit about the 13 

Marlin Mine.  I know this has been raised in the 14 

proceedings before, but I participated in a study of 15 

the Marlin Mine in the period of 2008 to 2010, and 16 

from my experience in that and the research around 17 

that, that assessment, learned that the Marlin Mine 18 

was very much a precedent for mining in Guatemala.  19 

And it can be a useful benchmark for understanding 20 

standards of due diligence for responsible mining in 21 

Guatemala at that point in time. 22 
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          As you probably have heard, the Marlin Mine 1 

was the first modern mining operation to be developed 2 

after the internal armed conflict in Guatemala, and it 3 

was highly scrutinized as the precedent for the mining 4 

industry in Guatemala.  It was also subject to 5 

significant community conflicts, protests and 6 

blockades, and legal challenges, which drew 7 

significant international attention from media, 8 

investors, and the mining industry.  Also, the Marlin 9 

Mine was developed by American and Canadian investors 10 

with whom Mr. Kappes had business dealings. 11 

          On this slide, I want to give a little 12 

snapshot of the Marlin Mine assessment that I worked 13 

on with the team of human rights and social experts.  14 

This Report was agreed to by Goldcorp, who at the time 15 

was the Owner of the Marlin Mine, and it was 16 

commissioned in agreement with a group of socially 17 

responsible investors who were concerned about the 18 

Marlin Mine’s operation and the international 19 

attention that it was drawing. 20 

          It followed upon a number of reports by 21 

important institutions that touched upon the context 22 
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in Guatemala and the situation at the Marlin Mine, 1 

including reports by the International Labor 2 

Organization, the International Finance Corporation, 3 

and the Guatemalan Procuradoría de los Derechos 4 

Humanos.   5 

          The assessment itself delves into a wide 6 

range of important issues relevant to mining, 7 

including social impacts, security, water, disclosure, 8 

and consultation with Indigenous Peoples, and it 9 

elaborates on:  What are the relevant industry 10 

standards related to each of those issues, such as IFC 11 

Performance Standards, OECD guidelines on 12 

multinational enterprise, Voluntary Principles on 13 

Security and Human Rights, et cetera.  Dr. Esteves 14 

will elaborate further in her section on the genesis 15 

and evolution of those standards, but this Report, a 16 

snapshot in time, 2008-2010, gives you a benchmark of 17 

what those standards were across a range of important 18 

issues for the mining industry. 19 

          And, in sum, the assessment concluded that 20 

the Marlin Mine undertook many actions and positive 21 

initiatives to around environmental and social aspects 22 
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of due diligence, but, still, those were not enough to 1 

fully implement international good practices and 2 

standards, nor to gain a Social License to operate. 3 

          Here, I just want to give one example of one 4 

of the Reports that we examined as part of the Marlin 5 

Mine assessment that is relevant to the issue of 6 

ILO 169, which was a key issue for that particular 7 

situation, and, as I understand it, is also an 8 

important issue in this case.  And while it is true 9 

that the primary obligation of implementation of 10 

ILO 169 resides with the State, this does not mean 11 

that private companies do not have responsibilities to 12 

address risks related to gaps in a State's 13 

implementation of that Convention, whether that be in 14 

Guatemala or elsewhere. 15 

          And by March 2007, the IFC had published a 16 

guidance--as they call it, a "Quick Note"--on the 17 

topic, and specifically cited the Marlin Mine as a 18 

case study.  And I think that is significant in 19 

demonstrating the level of international scrutiny of 20 

the Marlin Mine, as well as some of its findings about 21 

what a company should do in relation to ILO 169. 22 
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          I know that Ms. Mendoza talked about the 1 

same Report, so I won't dwell on it, but I just wanted 2 

to draw attention in the lessons learned from the 3 

Marlin Mine that were being presented as lessons 4 

learned for other private companies that the first two 5 

bullets, which I've highlighted on the left of the 6 

screen, that companies need to carefully document 7 

consultations with Indigenous Peoples, including 8 

Government participation in such consultations, during 9 

all phases of natural resource exploration and 10 

exploitation--so, this is something--the role of the 11 

company around consultation is not just about the 12 

Exploitation Phase of mining development, but also at 13 

the Exploration Phase--and that companies planning to 14 

acquire projects that affect Indigenous People need to 15 

review, as part of their due diligence, the advocacy 16 

of previous consultations, particularly those carried 17 

out by the Government prior to granting concessions 18 

and licenses. 19 

          So, once again, this points to the role of 20 

companies in conducting due diligence about issues 21 

related to consultation with Indigenous Peoples. 22 
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          The next section of my presentation will 1 

address the question of:  Did KCA and Mr. Kappes 2 

conduct a proper due diligence before investing in the 3 

Project with Radius Gold in June 2008, and, if not, 4 

what was lacking? 5 

          Based on the documentation that I reviewed, 6 

which is summarized in the text box on the right of 7 

the slide, my conclusion is that Mr. Kappes and KCA, 8 

their due diligence was focused exclusively on the 9 

technical aspects of the Tambor Project.  I did not 10 

see any records of due diligence on key issues, such 11 

as social impact, security, water, disclosure, and 12 

consultation with Indigenous Peoples.   13 

          My takeaway was that the approach appears to 14 

be based on an assumption that compliance with 15 

Guatemalan mining laws and regulations would be 16 

sufficient to develop the Project.  However, for any 17 

mining project that wants to meet high environmental 18 

and social standards, it is necessary to go beyond 19 

legal compliance.  This is a principle that I think we 20 

apply globally, but particularly in the context of 21 

Guatemala at the time, and anyone familiar with the 22 



Page | 1789 
 

B&B Reporters 
001 202-544-1903 

experience of the Marlin Mine should have or would 1 

have known that much more than reliance on Guatemalan 2 

Mining Law and regulations would be required to obtain 3 

a Social License to operate.  4 

          Now, what would a proper due diligence have 5 

revealed in terms of social/political climate in 6 

Guatemala surrounding mining at the time?  And what 7 

would have been some of the lessons drawn from the 8 

Marlin Mine? 9 

          From my experience working on the Marlin 10 

Mine, the areas of focus for a proper due diligence 11 

exercise around the development of a mining progress, 12 

I would expect to see an analysis of legal risks.  13 

This would be some sort of gap analysis between 14 

national law and international standards, particularly 15 

in relation to ILO 169, as I've touched upon before, 16 

as well as risks related to the regulatory process, as 17 

well as potential for legal cases.   18 

          Marlin had multiple legal cases as it was 19 

developed, including on issues related to 20 

consultation.   21 

          Also, political risks.  At the time of the 22 
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Marlin assessment in 2008-2010, there were very, very 1 

polarizing political debates about mining and strong 2 

calls for Mining Law reform, and strengthening the 3 

framework for community and indigenous consultation.  4 

So, I would have expected to see some sort of risk 5 

analysis around this. 6 

          Also, on security, the Marlin Mine had a 7 

number of important blockades, protests that involved 8 

interventions of public and private security forces, 9 

some of which led to fatalities, and so the issue 10 

around security was something that I would have 11 

expected to see in terms of a due diligence process. 12 

          And then, finally, around environmental and 13 

social risks, the idea of having a scoping of key 14 

issues or potential impacts on communities, including 15 

issues related to consultation.  My takeaway is that 16 

an investor with knowledge of the Marlin Mine 17 

situation would reasonably be expected to do more due 18 

diligence than was done for the Marlin Mine, seeing 19 

all the problems that arose around that particular 20 

Project, and not less. 21 

          And, while it may have been novel to look at 22 
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from a human rights perspective, as was done in the 1 

Marlin Mine assessment, I expect a proper due 2 

diligence would have least assessed these types of 3 

issues from a business risk perspective, in terms of 4 

the legal, financial, and reputational risks of 5 

developing a mine in Guatemala at that point in time. 6 

          When should a mining company begin to 7 

evaluate the social aspects of a project?  And, sort 8 

of going back to the dictionary definition of "due 9 

diligence," this really only makes sense if you do it 10 

in advance of activities and with the intention of 11 

preventing harms.  So, due diligence is supposed to be 12 

proactive rather than reactive.  It should be an 13 

integral part of the development process from the 14 

inception of a process, and at a minimum, from my 15 

experience with the practice in mining, there is an 16 

expectation that due diligence would at least begin by 17 

the Exploration Phase, when there are actual 18 

interactions with the natural environment and people 19 

in affected communities. 20 

          And for a potentially controversial project, 21 

such as a gold mine in Guatemala, it would be 22 
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reasonable to expect a significant amount of due 1 

diligence on legal, political, and social aspects 2 

prior to a final Investment Decision, given the risks 3 

of conflict and protest and so on. 4 

          So, going back to the dictionary definition, 5 

if "due diligence" means the care that a reasonable 6 

person exercises to avoid harm to other persons or 7 

their property, this only makes sense if it is 8 

conducted prior to the outset of those activities that 9 

could cause harm.  Otherwise, we would define "due 10 

diligence" as "remediation," rather than as 11 

"prevention." 12 

          Certainly, we acknowledge that due diligence 13 

could continue and be deepened after a final 14 

Investment Decision, but, as we'll see in Part 2 of 15 

the presentation by Dr. Esteves, KCA and Mr. Kappes' 16 

reliance on the EIA process was, in our view, 17 

insufficient from a due diligence and Social License 18 

perspective. 19 

          So, in conclusion of my part of the 20 

presentation, KCA and Mr. Kappes cannot show that they 21 

appropriately managed risks.  They did not conduct the 22 
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due diligence expected of a responsible mining company 1 

or investor in the sector in Guatemala in 2008.  If 2 

due diligence can be summarized as "knowing and 3 

showing how you manage risk to business and risk to 4 

people," KCA and Mr. Kappes have very little to show.  5 

And, as they undertook no meaningful due diligence 6 

about the potential risk to people, they exposed 7 

themselves to serious risks for their investment.   8 

          And, in conclusion, while it is important 9 

that this Tribunal protects responsible investment, it 10 

is equally important that it upholds and promotes the 11 

basic standards of due diligence that safeguard people 12 

from harms in investments made without adequate care. 13 

          Thank you, and I'll hand it over to 14 

Dr. Esteves now. 15 

          PRESIDENT KALICKI:  Thank you, Mr. Lipsett. 16 

          THE WITNESS:  (Dr. Esteves) Madam President, 17 

Members of the Tribunal.  Good afternoon.  Good 18 

evening. 19 

          A little bit about--oh, yes.  I wanted to 20 

point out these two corrections.   21 

          Footnote 62, C-0707, should be "0702."  That 22 



Page | 1794 
 

B&B Reporters 
001 202-544-1903 

was one.  And Paragraph 95 in my Report, it should 1 

read:  "According to the EIA's baseline in the direct 2 

area of influence, 50.17 percent of the population 3 

comprised Indigenous Peoples."  So-- 4 

          PRESIDENT KALICKI:  Sorry.  Let me just 5 

check what the paragraph says. 6 

          Are you changing just a data point, or are 7 

you adding a new sentence?  Let me just see what the 8 

sentence says.  9 

          THE WITNESS:  (Dr. Esteves) I'm changing the 10 

words "in the direct area of influence."  I think that 11 

wasn't there before, so I've specified that. 12 

          PRESIDENT KALICKI:  Okay. 13 

          THE WITNESS:  (Dr. Esteves) And it was 14 

66 percent.  I just picked it up from the wrong column 15 

in the source document.  It doesn't change my findings 16 

in any way. 17 

          PRESIDENT KALICKI:  Okay.  All right.  I 18 

see.   19 

          All right.  Please continue. 20 

          THE WITNESS:  (Dr. Esteves) Thank you. 21 

          Okay.  So, I have been working with the 22 
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mining industry for just on 20 years as a social 1 

performance practitioner.  I have a Ph.D. on the 2 

topic, social investments in the mining sector.  I run 3 

a consultancy called Community Insights Group, and I'm 4 

also very active in the professional community of 5 

practice.  I've served on the Board and have been past 6 

President of the International Association for Impact 7 

Assessment, I'm one of the authors of the guidance 8 

document for Social Impact Assessment, I'm 9 

contributing to certification in the area, and I also 10 

teach.  I'm a visiting prof at University of 11 

Strathclyde, where I teach engineers, and I also run 12 

professional development courses on it. 13 

          So, just to give you a sense of my 14 

perspective, the lens that I bring to my inquiry, my 15 

personal mission is wrapped up in that of our company, 16 

which is to help organizations make a positive impact 17 

on people and their living environment and the 18 

generations to follow.  So, that has guided me through 19 

this. 20 

          What I was interested in doing was looking 21 

at a couple of assertions made by the Claimants, and 22 
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that was that they acted consistent with the high 1 

standards in social management, and they had Social 2 

License.  So, I was primarily interested in looking at 3 

how they--how this was manifested in their documents, 4 

in their plans, in their strategies and their Reports 5 

and their communications.  And so, we will take 6 

through each question one at a time. 7 

          So, firstly, the high standards in social 8 

management.  Now, I didn't actually see this defined 9 

precisely anywhere.  I can come to--instead of jumping 10 

to a conclusion that, oh, they were referring to IFC, 11 

which had emerged at the gold standard at the time, 12 

the International Finance Corporation standards for 13 

environmental and social performance, I wanted to give 14 

them the benefit of the doubt and not assume that, 15 

although, in the EIA document, in the social impact 16 

assessment part, there is a quoting of--to the 17 

International Association for Impact Assessments 18 

guidelines.  That was the only indicator I had of what 19 

was meant. 20 

          So, therefore, I went back to see, well, 21 

what would have been reasonable for a responsible 22 
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mining company to have known about at the time, so 1 

leading up to 2010, when the Project was being 2 

conceived, designed, planned.  So, my Report goes 3 

into--well, it summarizes a number of these standards 4 

that were existing.  I'm not going to spend much time 5 

on them now, except to say that these were standards 6 

that were evolving and already established in the 7 

mining sector.  It came through in the ICMM's 8 

framework, the toolkits on the community investments.  9 

There were standards for reporting on social 10 

performance.  There were standards that were being set 11 

by Government-led initiatives, such as ILO, the UNGC, 12 

OECD guidelines.  There were some voluntary principles 13 

on security and human rights.  Already human rights 14 

was, you know, coming into the vernacular of 15 

businesses, and they were also--these standards that 16 

were happening in the community of practice for Social 17 

Impact Assessment.  I mentioned the one that was 18 

referenced in the EIA.  There were also some U.S. 19 

principles and guidelines on Social Impact Assessment.  20 

And, of course, there were the standards that were 21 

coming from the Project financiers in terms of the 22 
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Equator Principles and the IFC.   1 

          What is important to say here is that 2 

already in the industry there was this mantra of 3 

sustainable development and the role of the mining 4 

sector in sustainable development and what this meant 5 

for beyond compliance thinking.  So, companies were 6 

talking about "beyond compliance."  So, this is really 7 

key in how I interpreted what were the highest 8 

standards. 9 

          There were a number of trends that were 10 

already happening.  These were voluntary, and it 11 

reflected this thinking.  So, in terms of dealing with 12 

Indigenous Peoples, moving from just consulting, 13 

disclosing information, to building relationships, 14 

free, prior and informed consent, developing impact 15 

benefit agreements.  When it came to social 16 

investments, moving from this ad hoc sort of "Father 17 

Christmas" handouts to social investments that were 18 

about saying:  Okay, how are these communities going 19 

to benefit in the long term, and how are they going to 20 

cope with the change and impacts that will come about 21 

as a result of this Project?  So, it was a different 22 
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framing. 1 

          Community relations practice on the ground 2 

was less about reputation management and reducing 3 

risks to companies, and to looking at risks to 4 

communities as well as mutual benefits to the 5 

companies. 6 

          And then impact assessment practice.  7 

Companies were doing gap analyses between what was 8 

required from a national level and looking at the gap 9 

to international standards.  So, you would even have 10 

two levels--you would have supplementary studies that 11 

were being conducted in order to meet international 12 

standards.   13 

          And why were they doing this?  Because, on 14 

the left of the continuum, this wasn't working for the 15 

industry.  You know, the industry was dealing with its 16 

really poor reputation around the late '90s, early 17 

2000s, and that's what was prompting this change. 18 

          And it was--this change was also shown in a 19 

key document that was also cited by the Social Expert 20 

for the Claimant, the IFC's document that was showing 21 

how the approaches were changing from consultation, 22 
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disclosure, short-term meeting, regulatory and lender 1 

requirements, to longer-term, more strategic 2 

relationship building, new forms of engagement, 3 

et cetera.  4 

          So, a lot of standards.  What was I going to 5 

use to evaluate the performance?  So, what I tried to 6 

do was look at across--the initiatives across the 7 

trends to see, what were the common denominators or 8 

the themes across?  And so, this is where I identified 9 

four themes.  So, amongst the industry-led 10 

initiatives, lender-led, Government-led, the reporting 11 

standards; multi-stakeholder-led, like the voluntary 12 

principles; and then the professional practice-led.   13 

          You could boil them down to four intended 14 

outcomes.  So, firstly, do no harm; secondly, respect 15 

for legal rights; thirdly, the provision of equitable 16 

benefits.   17 

          What do I mean by that?  There was an 18 

expectation that those who would be impacted--impacted 19 

negatively would receive benefits.  It is also linked 20 

to the concept of distributive justice.   21 

          And then the fourth was procedural--this is 22 



Page | 1801 
 

B&B Reporters 
001 202-544-1903 

simply about treating people with dignity and respect 1 

and fairly in the day-to-day interactions.   2 

          I haven't actually come up with these on my 3 

own.  These have also been recently published, 4 

actually last week in an ICMM document.  So, the--what 5 

I wanted to do was to say:  Okay, these are not the 6 

highest standards.  If you look at them very closely, 7 

this is what you would expect as basic minimum 8 

requirements from a neighbor.  So, you would expect 9 

that there be no harm, that they would respect rights, 10 

provide equitable benefits, and treat people with 11 

fairness and respect. 12 

          And I think what's interesting here is--and 13 

I'm conscious that I'm--I'm speaking to lawyers, but 14 

I'm a social scientist.  So, you know, these have come 15 

from--I've shown you voluntary standards in the 16 

previous slide, but when you look at the themes 17 

across, some of these actually do have legal 18 

implications.  So, you know, for example, I work with 19 

companies under the "do no harm" way--you know, for 20 

instance, there's been a tailings burst and negligence 21 

has been found.   22 
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          And respect for legal rights, that's a bit 1 

clearer, so if there's a Willing Buyer/Willing Seller 2 

in terms of land acquisition for a project, is it 3 

really Willing Seller if the affected community--if 4 

the seller doesn't have full information?  That's 5 

where it touches on.  Our work in some jurisdictions 6 

with benefit sharing is actually written in the 7 

country legal system around investment projects, and 8 

as well as specific requirements for participation 9 

that touch on the procedural fairness.  So, it's gray.  10 

It is not as simple as saying:  Is it voluntary or 11 

mandatory?  12 

          So, I basically took each one of those and 13 

looked at the documents, and I've tried to identify 14 

some example behaviors here.  And I also, on an 15 

exception basis, said:  Well, where have I come to a 16 

different view than the Claimants' Social Expert?  17 

          So, first one, under the "do no harm"--so, 18 

firstly, my colleague Mr. Lipsett mentioned how there 19 

was a lack of necessary social studies to inform a due 20 

diligence process early on.  So, what I saw was that 21 

Exmingua did not hire the necessary competence to 22 
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avoid harm to communities.  They didn't do the 1 

early-stage studies, prefeasibility.  And then, for 2 

the EIA, they hired an EIA consultancy that had no 3 

experience in Social Impact Assessment.  After that, 4 

they hired SMCA to run the social programs, which I 5 

can only--from what I saw, they looked to me like a 6 

divide-and-conquer propaganda machine.  And then they 7 

brought in a conflict resolution, CEDER, who I only 8 

saw running a PR campaign.   9 

          So--and then let's take the EIA.  And then I 10 

know a lot has been said already about the EIA, and a 11 

lot has been said about how inadequate it was in terms 12 

of water impacts and, of course, water is life.  I 13 

also saw a number of other gaps.  So, the principles 14 

that were quoted in that EIA from the IAIA were that 15 

social impacts should--Social Impact Assessments 16 

should be informed by the perspective of affected 17 

people in terms of how they would experience--they 18 

believe that they would experience the impacts.  I did 19 

not see that applied in the document.  20 

          I didn't see any consideration of the land 21 

acquisition.  So, there are international standards 22 
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around project-induced displacement:  Adequate 1 

compensation; what will happen to the people once they 2 

are moved, people who don't--who are using the land, 3 

who are living off the land but don't have land tenure 4 

rights, would they be vulnerable as a result of that?  5 

That should be considered in an EIA.  Whether the 6 

tailings ponds were--I expected to see modeling to 7 

see, if things go wrong, would there be houses in the 8 

way, or people's waterways.   9 

          In migration, a lot was said about jobs, but 10 

we know that--we call this a "honey-pot effect."  When 11 

there are jobs, it attracts people from the outside, 12 

and that has indirect impacts on pressure on services 13 

and infrastructure.  And even a simple thing such as 14 

blasting creating vibrations and noise and potential 15 

damage to houses, I didn't see who was potentially 16 

impacted and who would be vulnerable, and where they 17 

were serviced.  This whole justification of the direct 18 

versus indirect area of influence, that wasn't there, 19 

et cetera.   20 

          Community fears were addressed--were not 21 

addressed.  They were voiced, especially around water 22 
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and what this meant for their health.  And I didn't 1 

see that.  And then I mentioned my views on SMCA.  I 2 

don't know why the company would have hired SMCA in a 3 

context where there was conflict.  And I have a bit 4 

more to say about that in a couple of slides.   5 

          And then we know that they actually--with 6 

their noncompliances, the community was actually put 7 

at risk from discharges and the inadequate storage of 8 

waste arsenic concentrations.  They were actually put 9 

at risk.  10 

          Okay.  Respect for rights.  So, here you 11 

could consider two lines:  So, the one you see is the 12 

Indigenous rights, and the other is land rights and 13 

the purchasing of surface rights.   14 

          So, on the--so, firstly to say, when you're 15 

operating--when a company is operating in an area 16 

where there is Indigenous Peoples, as a rule of thumb, 17 

you don't rely on census data, you know.  Companies 18 

hire anthropologists.  There's a process to work with 19 

Indigenous People, to identify who they are, and then 20 

to assess the impacts, their connection to land, 21 

traditional land use.  And this, to me, just pointed 22 
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to a lack of respect, a scapegoating and putting it 1 

onto the responsibility of Government without this 2 

recognition that these are people that have claims 3 

over the land, and they have sovereign rights.  And 4 

there's no respecting and at least trying to build a 5 

relationship.  And this was quite consistent with this 6 

beyond-compliance trend that was happening at the 7 

time.   8 

          And, you know, SMCA, in one of their 9 

documents there, they actually make a point of saying 10 

they thought that the ILO consultation requirements 11 

were a problem for industry.  That shows their lack of 12 

respect. 13 

          Okay.  And then there's--I've already 14 

mentioned the land tenure, land use impacts; there was 15 

no assessment of that.   16 

          Another thing.  So, we get to the provision 17 

of equitable benefits.  We read a lot about benefits.  18 

We see photos of people benefited.  What I want to 19 

raise your attention to is that the way it was done 20 

actually led to--it was designed to lead to unintended 21 

negative consequences.  It's a bit like giving with 22 
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one hand and taking away with the other.  So, if you 1 

look at statements such as, you know, these programs 2 

were meant to--they were targeted towards the areas of 3 

greater conflict, greater resistance, greater neglect.  4 

They are about penetrating the thoughts of the 5 

inhabitants:  They were more. 6 

          I started to get the sense that this was 7 

actually about buying favor.  There was one about 8 

using social investments to strengthen leaders, 9 

empowering leaders who favor mining operations.  10 

          Now, If I was being called to do an ethical 11 

practices due diligence on a company on their social 12 

investment spent, this would be a red flag.  This is 13 

obscure.  I don't know what this is.   14 

          The others are best shown by photos.  So, 15 

this was an event which was about commemorating study 16 

packages where people were given T-shirts as a section 17 

of the population that is in favor of development and 18 

progress.   19 

          So, let's think about that for a moment, how 20 

it plays out.  So, you're a kid.  Your parents are 21 

really worried about this mine.  You look outside your 22 



Page | 1808 
 

B&B Reporters 
001 202-544-1903 

window and you see your best friend walk past to this 1 

event.  They are wearing a T-shirt and getting a study 2 

package; you are not.   3 

          Can you imagine what this would do to 4 

intrafamily and interfamily conflict?  5 

          PRESIDENT KALICKI:  Ms. Esteves, forgive the 6 

interruption.  I'm advised that there are just five 7 

minutes left from the 45 minutes that were allocated 8 

for the joint presentation, and I see you have 33 9 

slides, so you may just want to make choices about 10 

how--  11 

          (Overlapping speakers.)  12 

          THE WITNESS:  Absolutely.  Okay.  All right.   13 

          So, here we go.  This was about supporting 14 

the villages that support it, and this was a banner 15 

that basically said this is learning to be a good 16 

neighbor.  I don't know how else to interpret that, 17 

that they are sending the messages to the children 18 

there that they need to learn to be a good neighbor to 19 

the mine. 20 

          Procedural fairness.  Okay.  So, paternalism 21 

was a theme, and I'll give an example.  On Day 2 of 22 
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this Hearing, in Mr. Kappes' Transcripts, there was a 1 

statement there about "there is nothing disruptive 2 

about mining.  It is just that people don't 3 

understand."  This is an example of paternalism.  This 4 

is about saying "We know better.  Mining is one of the 5 

best projects your community can have," and this, "We 6 

know better.  We will just educate you to come 7 

around."  That was basically the theme throughout, and 8 

dividing people up into those who support versus do 9 

not support:  "You are either for us or against us."  10 

The polarity would have created some division in the 11 

community. 12 

          So, I ended up concluding that, no, they did 13 

not meet international social standards or higher 14 

social standards. 15 

          The next thing was Social License.  Okay.  I 16 

wouldn't rely--there were measures of Social License, 17 

surveys.  I wouldn't rely on them because they were 18 

biased.  They were conducted by the staff or 19 

contractors.  They were conducted at Exmingua events, 20 

so it didn't exclude people who didn't want to attend 21 

the events.  They ended up treating communities as was 22 
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one homogenous entity, so there was nothing about men, 1 

women, age who is impacted, who is not. 2 

          And also, the assumption of what is Social 3 

License?  A popularity vote.  It is something that is 4 

just given by the majority of the community.  It's a 5 

bit like taking all of your sampling data across all 6 

of your multiple water monitoring sites and lumping 7 

all those metrics together and saying "Okay.  We have 8 

good water quality."  You don't do with social 9 

monitoring.   10 

          So, Social License, it's a set of conditions 11 

that enable trust and lead to acceptance.  It's not a 12 

"yes" or "no"; it's a set of conditions.  And I 13 

defined "trust" as:  "The belief the other party has 14 

the integrity and competence to genuinely deal with 15 

their concerns." 16 

          In my Report, I mentioned a couple of 17 

dominant models.  This is just to show--this is about 18 

measuring Social License.  It is just to show you that 19 

trust was a key component, and the conditions that 20 

lead to trust are considered when measuring Social 21 

License.   22 
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          These came later, so I wouldn't hold 1 

Exmingua not to use these models for metrics, but at 2 

the time, I was also doing social monitoring, and I 3 

was also using trust and benefit scales. 4 

          So, one thing I wanted to point out--so, if 5 

you look, for instance, at Moffatt and Zhang and what 6 

influences trust, these are the same minimum standards 7 

that I apply:  Do no harm, respect for rights, 8 

distributive procedural fairness. 9 

          Okay.  So, I ended up concluding that, as 10 

Exmingua did not apply even the minimum of standards 11 

necessary for building trust, and I saw them instead 12 

destroying the conditions necessary for trust, Social 13 

License could not have been achieved.  And I will 14 

leave you with one final observation. 15 

          So, this is my last slide. 16 

          Now, this is the 2011--the strategic plan 17 

for social programs, that was approved by Exmingua.  18 

And the intro has a paragraph that says:  "The end of 19 

the era of easy resources is over.  It does not mean 20 

that the resources have run out but that they are in 21 

places that are more difficult to exploit and, 22 
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therefore, the lower law deposits are suitable for 1 

exploitation." 2 

          And when I read this, I saw--you know, this 3 

is more than a situation where a company has not done 4 

their adequate social due diligence that my colleague 5 

Mr. Lipsett has identified.  This looks to me to be an 6 

act of deliberate exploitation of governance gaps.  7 

And, Madam President and Members of the Tribunal, I 8 

don't think that, not in Guatemala, not anywhere, 9 

communities that host investments projects should be 10 

subjected to this.   11 

          Thank you. 12 

          PRESIDENT KALICKI:  All right.  Thank you 13 

very much.   14 

          We will now turn to the beginning of 15 

cross-examination.  I indicated at the beginning this 16 

morning that we will probably sit a little later than 17 

the 3:00 p.m. target, and we won't go too much later, 18 

but we might go, say, 10 or 15 minutes later.  We will 19 

see how things go.  But let us turn you over to cross 20 

to get started. 21 

          MR. PITT:  Thank you very much, Madam 22 
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President. 1 

CROSS-EXAMINATION 2 

          BY MR. PITT:   3 

     Q.   Mr. Lipsett, I'm going to start my 4 

cross-examination with you, naturally, the first part 5 

of the Report.  I want to thank you very much for your 6 

time and thank you very much for being here.   7 

          So, my name is McCoy Pitt.  I am one of the 8 

Counsel representing Claimants in this proceeding.  9 

And let me just adjust my video so I can see everyone 10 

appropriately.  There we are.   11 

          So welcome to you, Mr. Lipsett. 12 

          I have a few questions of general 13 

background.  I think you covered some of them in your 14 

Opening Presentation, but I want to confirm, you do 15 

hold a law degree from McGill University in Canada; is 16 

that right? 17 

     A.   (Mr. Lipsett) Correct. 18 

     Q.   Okay.  And you worked as a lawyer at 19 

McMillan Binch LLP, and in that capacity, you 20 

specialized in litigation and dispute resolution, 21 

representing clients at all levels of Ontario and 22 
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Federal Courts; is that correct?  1 

     A.   (Mr. Lipsett) Correct. 2 

     Q.   And, as you also note in your Report, you 3 

describe yourself as a human rights lawyer.  And I'm 4 

happy to take you to the Report for some of these 5 

things, Mr. Lipsett, but, I think, for a number of 6 

questions, as you drafted the Report, I don't think 7 

it's necessary to bring you there, but if at any point 8 

you feel I need to, then I'm happy to do that. 9 

     A.   (Mr. Lipsett) Sure. 10 

     Q.   But you do state in your Report you're a 11 

human rights lawyer; is that right?   12 

     A.   (Mr. Lipsett) That's correct.   13 

     Q.   Thank you for that.   14 

          Mr. Lipsett, it's called LKL Consulting, LKL 15 

International Consulting.  Your name--is this--Lloyd 16 

Kevin Lipsett, is that the significance of LKL?  It is 17 

your initials.  18 

     A.   (Mr. Lipsett) Yes.  19 

     Q.   Okay.  How many employees does LKL have? 20 

     A.   (Mr. Lipsett) I have two full-time 21 

employees, and at any given time, about 10 to 15 22 
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people working on different projects. 1 

     Q.   Okay.  Thank you very much for that. 2 

          And the work experience portion of the CV 3 

that you provided, you don't list previous employment 4 

with Community Insights Group, and that is, of course, 5 

the organization under whose heading you have prepared 6 

the Report; is that correct?  7 

     A.   (Mr. Lipsett) I'm not sure of the CV.  I 8 

have worked with Community Insight Groups on at least 9 

two or three occasions. 10 

     Q.   I understand that.  Thank you. 11 

          So, yeah, I was going to get to that, 12 

Mr. Lipsett.  It does indicate, though, in your CV, 13 

that from 2019 to 2020, you were contracted by CIG as 14 

the senior reviewer for a series of human rights risk 15 

and impacts assessment for Lundin Mining; is that 16 

correct?  17 

     A.   (Mr. Lipsett) Yes. 18 

     Q.   Okay.  And please correct me if I'm wrong, 19 

but is this the extent of your past work experience 20 

with CIG that is listed in your CV?  21 

     A.   (Mr. Lipsett) If you want to take me to the 22 



Page | 1816 
 

B&B Reporters 
001 202-544-1903 

CV, that may be correct of what is listed.  I have 1 

worked with Ana Maria and other CIG colleagues on 2 

other projects, but that is the most significant one, 3 

longer-term projects that I've worked with CIG on. 4 

     Q.   Okay.  No.  Thank you very much, 5 

Mr. Lipsett.  That is very helpful. 6 

          I don't think it's necessary to take you to 7 

the CV at this stage. 8 

          But is it fair to say that you were 9 

contracted to assist on this Report for this 10 

proceeding?  11 

     A.   (Mr. Lipsett) Contracted by-- 12 

     Q.   That is to say, you don't hold full-time 13 

employment with CIG; is that right?  14 

     A.   (Mr. Lipsett) That's correct. 15 

     Q.   And that is to say, you could have in this 16 

proceeding, but you did not submit a separate report 17 

on due diligence under the heading of LKL 18 

International Consulting; is that right?  19 

     A.   (Mr. Lipsett) No, I didn't. 20 

     Q.   Okay.  Great.  Well, thank you very much. 21 

          Now, turning to your Report, Mr. Lipsett, in 22 
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Paragraph 9 of your Report-- 1 

          And FTI, we can pull up the CIG Report and 2 

put that on the screen for Mr. Lipsett.   3 

          In Paragraph 9 of your Report--let me pull 4 

up it up here for myself as well.  So, is that visible 5 

to you, Mr. Lipsett?  6 

     A.   (Mr. Lipsett) Yes, I see it on the screen.  7 

Yes. 8 

     Q.   It's a bit unclear for me.  Let me make sure 9 

it's clear. 10 

          So, in Paragraph 9 of your Report, you are 11 

referring to the reports below; right?  In Table A, 12 

you are referring to those reports, and you say that 13 

these reports are highly relevant in defining the 14 

scope and expectations for due diligence for a gold 15 

mining project in Guatemala at that time; is that 16 

right?  17 

     A.   (Mr. Lipsett) Yes. 18 

     Q.   So, I'd like to walk through some of these 19 

reports.  So, on Page 9 of your Report-- 20 

          And for FTI, that is PDF Page 12, if that's 21 

helpful.  There we have it.   22 
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          So, on Page 9 of your Report, you are 1 

referring to the Guatemalan Human Rights Ombudsman 2 

report about the Marlin Mine; is that right?  3 

     A.   (Mr. Lipsett) Correct. 4 

     Q.   And you quote the Ombudsman's Report, and 5 

you note that the Marlin Mine license was granted 6 

without proper community consultation, and the rights 7 

of Indigenous Peoples to be consulted has been 8 

violated by the Guatemalan Government. 9 

          Do I have that correct?  You can blow that 10 

up if it's difficult to see. 11 

     A.   (Mr. Lipsett) I see.  I see.  That's 12 

accurate. 13 

     Q.   So, I want to ask you, Mr. Lipsett, this 14 

suggests, doesn't it, that the Government of Guatemala 15 

has committed these human rights violations; is that 16 

right?  17 

     A.   (Mr. Lipsett) Yes.  Correct. 18 

     Q.   So, your view is that, in this situation, 19 

the Government of Guatemala has not respected the 20 

human rights at issue?  21 

     A.   (Mr. Lipsett) That's what the conclusion of 22 
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the Guatemalan Human Rights Ombudsman is.  And as I 1 

said in my presentation, that does not preclude a 2 

company from having, also, responsibilities in 3 

relation to these matters. 4 

     Q.   Right.  But you don't disagree with this 5 

quotation, do you?  You would agree that the 6 

Government of Guatemala is committing these 7 

violations?  8 

     A.   (Mr. Lipsett) Yeah.  That's what the Report 9 

says. 10 

     Q.   Okay.  I'm not asking you, Mr. Lipsett, what 11 

the Report says.  I'm asking you whether or not you 12 

agree with this statement.  And my suggestion is that 13 

the statement suggests that the Government of 14 

Guatemala has committed the human rights violations.  15 

I think it is--well, I won't comment on what it says, 16 

but I want to get your view, sir.  17 

     A.   (Mr. Lipsett) Yes, subject to--what I said 18 

is that there is also a concurrent responsibility on 19 

companies in situations where Governments may violate 20 

human rights standards. 21 

     Q.   Okay.  And on Page 5 of your Report, 22 
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Mr. Lipsett, you refer to the International Finance 1 

Corporation Compliance Advisor Ombudsman's Assessment.  2 

          If we could put that up on the screen as 3 

well.  So, this is on Page 5 of the Report.  I believe 4 

this is PDF Page 8 for FTI. 5 

          And you see there in the upper left-hand 6 

corner, you are referring to the IFC Compliance 7 

Advisor and Business Report?  8 

     A.   (Mr. Lipsett) That's correct. 9 

     Q.   Okay.  If we could now go to Page 10 of the 10 

PDF.  This would be Page 7 of the Report. 11 

          In the middle paragraph, the last sentence, 12 

you are quoting here from the assessment, and you 13 

observe that "The Government of Guatemala has not been 14 

able to provide effective guidance about this issue 15 

and meet the expectations of civil society with 16 

respect to consultations." 17 

     A.   (Mr. Lipsett) Correct. 18 

     Q.   Now, I want to ask you--this suggests--and 19 

I'm curious whether you agree with me--that the 20 

Government of Guatemala should provide such guidance.  21 

The suggestion is that they have not, of course, been 22 
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providing such guidance. 1 

     A.   (Mr. Lipsett) Correct.  And in situations 2 

where there are gaps in that, there are also 3 

responsibilities of companies to address that from a 4 

perspective of due diligence.  But yes, I agree that 5 

the Government of--Governments, including the 6 

Government of Guatemala, are expected to provide 7 

guidance and frameworks around consultation. 8 

     Q.   Thank you very much, Mr. Lipsett. 9 

          If we could go, FTI, to PDF Page 13.  And 10 

this is Page 10 of the Report.   11 

          And here you quote from the International 12 

Finance Corporation guidance note on ILO 169 with 13 

reference to Marlin Mine, dated March 2007. 14 

          Do you see that? 15 

     A.   (Mr. Lipsett) Yep. 16 

     Q.   Your quote provides--and this begins in the 17 

middle box there--"In countries like Guatemala, where 18 

the Government has not issued specific regulations on 19 

consultations with Indigenous Peoples must ensure 20 

compliance with ILO 169--rather, do not ensure 21 

compliance with ILO 169, private companies need to 22 
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play a proactive role in the design and implementation 1 

of a consultation process with Government 2 

participation and endorsement." 3 

          Do you see that?  4 

     A.   (Mr. Lipsett) Yep, I do. 5 

     Q.   Okay.  This is--again, this is the IFC 6 

guidance to ILO 169. 7 

          FTI, if we could go, please, to CIG 7.  This 8 

is Exhibit 7 from the CIG Report, and at Page 4, 9 

please. 10 

          So, Mr. Lipsett, this is that same IFC 11 

Guidance Note.  And I recall I think you referenced 12 

this in your Report, in your Direct Presentation.  So 13 

if we see on Page 4, this guidance note provides--and 14 

I'm trying to get the exact location.  It's in the 15 

bottom left-hand corner, that paragraph on the bottom 16 

left-hand corner.  It provides that in the case of 17 

private mining and oil and gas projects or forestry or 18 

other resource exploitation, governments can fulfill 19 

some of the obligations under the Convention by 20 

requiring private companies to carry out specific 21 

action.  And it goes on to give an example. 22 
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          "In Colombia, for example, Decree 1320 of 1 

1998 regulates the prior consultation in cases where 2 

Indigenous and Afro-Colombian communities are within 3 

areas of influence of a Project and requires the 4 

Company responsible for the Project, that the party 5 

responsible for the Project conduct the consultations 6 

and present evidence of the same to the Government 7 

prior to the granting of Environmental Licenses." 8 

          Do you see that? 9 

     A.   (Mr. Lipsett) Yes, I see that. 10 

     Q.   Okay.  And the guidance note further 11 

provides--and I believe this begins-- 12 

          FTI, if we could drop that callout.  And in 13 

the paragraph above the final heading on that page, if 14 

we could blow that up.   15 

          So, the guidance provides that pursuant to 16 

ILO Convention 169 requirements, Governments are 17 

ultimately responsible for ensuring that Indigenous 18 

and Tribal Peoples affected by private-sector projects 19 

benefit from them and are properly consulted and 20 

compensated, but they don't need to do everything 21 

directly.  The reliance on actions of private sector 22 
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companies to achieve compliance with some of the 1 

requirements of Convention 169 is inevitable, 2 

particularly in countries with large Indigenous 3 

populations, such as Guatemala. 4 

          Do you see that in that paragraph? 5 

     A.   (Mr. Lipsett) I do. 6 

     Q.   Okay.  And I want to ask you, Mr. Lipsett, 7 

this suggests that private companies, especially in 8 

Guatemala, can play a role in the implementation of a 9 

consultation process.    10 

          Would you agree with that?  11 

     A.   (Mr. Lipsett) Yes.  I agree that they not 12 

only could, but should.  And this goes to the point I 13 

was making about concurrent responsibilities of 14 

Governments and private-sector actors when it comes to 15 

respect for indigenous rights, yes. 16 

     Q.   Okay.  Thank you very much, Mr. Lipsett. 17 

          FTI, if we could pull up CIG 1 at PDF 53, 18 

please.   19 

          And this, Mr. Lipsett, for your reference, 20 

is actually the Marlin Mine assessment, which I'm sure 21 

you're quite familiar with that assessment. 22 
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     A.   (Mr. Lipsett) Thank you.  Yes. 1 

     Q.   In the bottom right-hand corner of that 2 

page, we see another reference to the IFC's guidance 3 

at the very bottom of that page.  4 

     A.   (Mr. Lipsett) Yeah. 5 

     Q.   And it reads that the IFC's guidance on ILO 6 

169, which is, again, the document we just talked 7 

about--"clarifies that while a new mining law or 8 

formal regulation on consultation processes are 9 

ideally what is required, there are other mechanisms 10 

in the interim period that would ensure the State's 11 

responsibility for oversight is fulfilled." 12 

          Do you see that? 13 

     A.   (Mr. Lipsett) I do. 14 

     Q.   Now, Mr. Lipsett, can I take that you agree 15 

with this as well because you were, you know, on the 16 

assessment team; you may have even drafted these 17 

words.  But do you agree with what is written here?  18 

     A.   (Mr. Lipsett) Yes, I do. 19 

     Q.   Okay.  Thank you very much, Mr. Lipsett. 20 

          So, in light of that, I'd like to take a 21 

look at what the Government of Guatemala was saying 22 
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about these other mechanisms before Claimants decided 1 

to invest.   2 

          In that regard, if FTI could please pull up 3 

CIG 6, please. 4 

          This again, Mr. Lipsett, for your reference, 5 

is the ILO Committee of Experts Report about the 6 

Marlin Mine, dated 2006.   7 

          If we could blow up Paragraph 6, please, 8 

FTI. 9 

          So, this document says, in Paragraph 6, 10 

right, that the ILO Committee of Experts-- 11 

     A.   (Mr. Lipsett) I'm sorry.  I think we have 12 

the wrong document on the screen.  This is our Report.  13 

I'm sorry. 14 

     Q.   I'm sorry.  It should be CIG 6.  Is that the 15 

one that we have up on the screen?  I think this is 16 

the one here.  Right.  Okay.  So, if you could blow up 17 

Paragraph 6, please. 18 

          And here it says that the ILO Committee of 19 

Experts:  "Notes the Government of Guatemala's 20 

statement that until the bill on the participation and 21 

consultation of Indigenous Peoples is adopted, the 22 
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transitional consultation machinery will apply, which 1 

is regulated by the ordinary law"--skipping over a bit 2 

here--"of the Development Councils Act"--again 3 

skipping over a bit--"which provides that consultation 4 

of Maya, Xinca, and Garifuna Peoples may be carried 5 

out through their representatives on the Development 6 

Councils."   7 

          Do you see that there? 8 

     A.   (Mr. Lipsett) Yeah, I see that. 9 

     Q.   Do you agree with this assessment? 10 

     A.   (Mr. Lipsett) Yeah.  I defer to the ILO's 11 

interpretation of the Convention. 12 

     Q.   Okay.  So, you would agree that the ILO's 13 

observation here is an authoritative interpretation?  14 

     A.   (Mr. Lipsett) Of the ILO Convention, yes. 15 

     Q.   Okay.  Now, FTI, if we could keep CIG 6 and 16 

just put it on the left-hand side of the screen, 17 

please.  18 

          PRESIDENT KALICKI:  Wait.  I'm sorry.  I 19 

just want to follow up on the last answer.  Could you 20 

go back to what we were just looking at a moment ago?  21 

          FTI, sorry, can you go back to that passage. 22 
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          I thought that this blowout was the ILO 1 

committee noting something the Government had said.  2 

Your question to Mr. Lipsett was whether he deferred 3 

to the ILO's interpretation of the Convention.  This 4 

doesn't seem to be the ILO's interpretation of 5 

anything.  It was the ILO reciting the Government's 6 

statement.  7 

          MR. PITT:  I apologize, Madam President.  8 

That is correct.  I withdraw that question. 9 

          PRESIDENT KALICKI:  That was misleading, and 10 

he fell right into it, but that is not what the 11 

Statement says. 12 

          MR. PITT:  Nor it was my intention to 13 

mislead him.  I do withdraw that question. 14 

          PRESIDENT KALICKI:  Thank you.  15 

          MR. PITT:  Okay.  Now, FTI, if we could 16 

leave that document up and pull up C-0839, please.  17 

And go to Page 10, PDF Page 10, which is reflective of 18 

Article 26.  19 

          BY MR. PITT:    20 

     Q.   And here we see, Mr. Lipsett, Article 26 of 21 

the Development Councils Act, and it provides, in 22 
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turn, that--and this under the heading "Consultations 1 

with Indigenous Peoples," that "while the law 2 

regulating consultation of Indigenous Peoples is being 3 

issued, consultations with Maya, Xinca, and Garifuna 4 

Peoples on development measures imposed by the 5 

Executive Body and directly affecting these Peoples 6 

may be conducted through their representatives on the 7 

development councils." 8 

          Do you see that? 9 

     A.   (Mr. Lipsett) I do. 10 

     Q.   Okay.  And looking back at the Committee of 11 

Experts' Report, and this goes back to Madam 12 

President's clarification, isn't it correct that the 13 

Committee of Experts didn't--and, actually, FTI, if we 14 

could pull up the Committee of Experts' Report at 15 

CIG 6, we can dispense with Article 26 and the 16 

Development Councils Law. 17 

          So, in Paragraph 7, we see, don't we, that 18 

Guatemala has offered an interpretation of the 19 

consultation procedures, and we see that the Committee 20 

of Experts did not disagree with that interpretation, 21 

but they "noted the Government efforts to establish 22 
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machinery for consultation and participation of 1 

Peoples who may be affected by mining projects."   2 

          And then they continue and they ask the 3 

Government to pursue its endeavors to hold 4 

consultations with the peoples concerned, taking 5 

account the procedures required by Article 6 of the 6 

Convention. 7 

          Do you see that there?  8 

     A.   (Mr. Lipsett) I do. 9 

     Q.   Okay.  So, I would now like to take you 10 

to--for FTI's benefit, this is C-664 at PDF page 11 

three.  Okay.  12 

          And if we look at this document which is a 13 

letter from the MEM to the departmental governor of 14 

Guatemala, dated November of 2015, concerning 15 

consultations in San Pedro Ayampuc, it reflects at the 16 

top of this page that the Vice Minister of Sustainable 17 

Development has put together a technical team with the 18 

aim of a road map for the implementation of community 19 

consultations in Indigenous Communities. 20 

          Do you see that? 21 

     A.   (Mr. Lipsett) I do. 22 
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     Q.   Okay.  And in the final--sort of the large 1 

block paragraph of that page, if we can blow that up, 2 

the document continues, and, again, this is a letter 3 

from the MEM to the departmental governor of Guatemala 4 

from 2015. 5 

          It quotes the Constitutional Court's 6 

Decision and states that:  "In the absence of a legal 7 

or regulatory regime of national scope that 8 

appropriately and specifically regulates the 9 

consultation of Indigenous Peoples provided for in 10 

what is being referenced as ILO Convention 169, the 11 

only explicit reference to the subject within the 12 

ordinary legislation is found in Article 26 of the Law 13 

on Urban and Rural Development Councils," and then it 14 

goes on to say, it provides that--and this is 15 

Article 26 that we just talked about "Until the law 16 

regulating the consultation of the Indigenous Peoples 17 

of the Maya, Xinca, and Garifuna peoples is issued 18 

with regard to development of measures to be 19 

implemented by the executive body and directly 20 

affecting those Peoples, they may be done through 21 

their representatives in the development councils." 22 
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          So, do you see this, sir?  1 

     A.   (Mr. Lipsett) I see it. 2 

     Q.   Okay.  And, Mr. Lipsett, are you aware that 3 

in 2011, as well as in 2015, the Constitutional Court 4 

of Guatemala observed that the consultation of 5 

indigenous, Mayan, Xinca, and Garifuna Peoples on 6 

development measures may be done through their 7 

representatives in the development councils. 8 

          Were you or are you aware of that? 9 

     A.   (Mr. Lipsett) I'm vaguely aware of it, but, 10 

as you know, the scope of my inquiry was about prior 11 

to 2008, and the work I did on the Marlin Mine was 12 

2008 to 2010, but I'm aware of subsequent discussions 13 

on the matter, but I did not analyze those for the 14 

purposes of my Report. 15 

     Q.   Okay.  And if we turn to Page 5 of your 16 

Report.   17 

          FTI, this is PDF Page 8. 18 

          So, we are looking for Page 5 of the Report, 19 

which is PDF Page 8.  You may need to go up two pages 20 

to Page 5.  Yes.  That's it. 21 

          So, you state here under the "significance" 22 
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column that there were gaps in the regulatory 1 

environment with respect to consultations.  We 2 

discussed this assessment before.  This is the IFC CAO 3 

assessment.  But I want to put to you, Mr. Lipsett, 4 

that, as we have seen, this was not the position of 5 

the Government of Guatemala in the years before or 6 

after Claimants' investment; isn't that correct?  7 

     A.   (Mr. Lipsett) That may be the position of 8 

the Government of Guatemala, but I think when we look 9 

at some of those other documents, particularly the IFC 10 

document that you were showing to me, there are direct 11 

lessons from the Marlin Mine about companies' 12 

responsibilities to address those gaps. 13 

          So, I think that was what I'm referring to 14 

there. 15 

     Q.   Okay.  But you don't dispute, Mr. Lipsett, 16 

that according to Guatemala, until a law regulating 17 

consultation of Indigenous Peoples was put into place, 18 

consultations could be carried out, as we've just 19 

seen, through development councils, through this, as 20 

it was phrased, "transitional consultation machinery." 21 

          You don't dispute that; isn't that right?  22 
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     A.   (Mr. Lipsett) I don't dispute that that is 1 

the position of the Government of--or what was noted 2 

in the document that you showed me from the Government 3 

of Guatemala.  I don't dispute that. 4 

     Q.   Okay.  Changing gears a bit, Mr. Lipsett, in 5 

your Report, this is Paragraph 17--so, we can have FTI 6 

pull that up for you.  Okay.   7 

          So, here you state:  "That the Marlin Mine 8 

Assessment"--again, this is the one you prepared 9 

between 2008 and 2010--"provides a useful snapshot of 10 

the types of due diligence issues that Social and 11 

Human Rights Experts identified in relation to gold 12 

mining in Guatemala"; is that right? 13 

     A.   (Mr. Lipsett) Correct. 14 

     Q.   Okay.  And if we turn to Paragraph 14 of 15 

your Report, you also state here that "it should have 16 

been expected that KCA and Mr. Kappes' due diligence 17 

process would have identified and addressed a number 18 

of these areas," and you're referring to the areas 19 

listed in the Marlin Mine Assessment; isn't that 20 

right?  21 

     A.   (Mr. Lipsett) Correct. 22 
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     Q.   Okay.  So, can I first confirm with you, 1 

Mr. Lipsett, that the Marlin Mine Assessment was 2 

issued in May of 2010?  3 

     A.   (Mr. Lipsett) Yeah, I believe that's the 4 

correct date. 5 

     Q.   Okay.  So, its contents would not have been 6 

available to Claimants prior to their investment; 7 

isn't that right? 8 

     A.   (Mr. Lipsett) That is correct.  The Marlin 9 

Mine Assessment itself would not have been available, 10 

but the contents of the Marlin Mine, obviously the 11 

documents that were dated 2008 and prior, particularly 12 

those that were publicly available, would have been.  13 

     Q.   Okay.  And in this regard, to be fair, 14 

Mr. Lipsett, you do suggest in your Report that--this 15 

is Page 3 of the Report for FTI, and PDF Page 6.  And 16 

this is Footnote Number 5. 17 

          So, to be fair, you do suggest that a 18 

website related to the assessment was launched in 19 

2008, but I just want to be very clear, the Marlin 20 

Mine Assessment, this publication, was not published 21 

then.  That's correct; right?  22 
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     A.   (Mr. Lipsett) No.  The Report was published 1 

in, I think, May 2010.  And so, when the website was 2 

launched, it was the Terms of Reference, and there 3 

were various sort of procedural Reports about the 4 

progress of the assessment that were published there 5 

up until its publication. 6 

     Q.   Okay.  And isn't it also the case that the 7 

EIA for the Marlin Mine was approved in 2003, and the 8 

MEM then granted the Exploitation License for the mine 9 

also in 2003. 10 

          So, is it fair to say that the Marlin Mine 11 

Assessment from 2010 is not the due diligence Report 12 

prepared prior to that investment?  That's a fair 13 

characterization; isn't it?  14 

     A.   (Mr. Lipsett) Could you please repeat the 15 

question.  I didn't quite catch that. 16 

     Q.   Sure.  So, because the EIA for the Marlin 17 

Mine was approved in 2003, and the Exploitation 18 

License was granted in 2003, and this Report was 19 

prepared in 2010, I just want to confirm that this 20 

Marlin Mine Assessment was not the due diligence 21 

Report prepared prior to that investment.  Is that 22 
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right?  1 

     A.   (Mr. Lipsett) No.  This Report was not a due 2 

diligence Report for the Marlin Mine. 3 

     Q.   Okay.  And on that note, Mr. Lipsett--and I 4 

think you did mention this--well, I'll just leave it 5 

there.  On that note, the Marlin Mine Assessment is 6 

not a due diligence Report at all.  Indeed, if we look 7 

at the title page of CIG 1, is a Human Rights Impact 8 

Assessment; right?  9 

     A.   (Mr. Lipsett) Yeah.  Human rights 10 

assessment.  That's correct. 11 

     Q.   Okay.  That is to say, it--and this is 12 

referenced on Page 7, but I don't think we need to 13 

take FTI there. 14 

          The Marlin Mine Assessment presents an 15 

assessment of the human rights situation around and 16 

related to the present and operation of the Marlin 17 

Mine; correct? 18 

     A.   (Mr. Lipsett) Correct. 19 

     Q.   Okay.  Now, FTI, if we could take 20 

Mr. Lipsett to CIG 1.  This is the Marlin Mine 21 

Assessment, but PDF Page 9.   22 
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          Okay.  So, on this page, the first bullet, 1 

the first couple bullets on the left-hand side, if we 2 

could blow those up. 3 

          So, as noted here, the preparation of the 4 

assessment presented a "challenge" because "the field 5 

of Human Rights Impact Assessments" was relatively 6 

novel, and that the field--well, I'll stop there. 7 

          Do you see where it says that the "field of 8 

Human Rights Impact Assessments was relatively novel 9 

and that this presented a challenge"?  10 

     A.   (Mr. Lipsett) Yes.  I see that. 11 

     Q.   Okay.  And, FTI, if we could drop this 12 

blowup and pull up the first full paragraph on the 13 

second column of that page.  Okay.  Let me just find 14 

my place here.  Right. 15 

          And here, midway through the paragraph, it 16 

does also observe--right?--that the field of Human 17 

Rights Impact Assessment is still relatively young; 18 

right? 19 

     A.   (Mr. Lipsett) That's--yeah.  That's correct. 20 

     Q.   Okay.  Now, notwithstanding these 21 

confirmations about the Human Rights Impact Assessment 22 
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that you prepared, I would like to ask you about a few 1 

statements that you make in your Report, and this is 2 

in Table B, which concerns the Marlin Mine Assessment? 3 

          PRESIDENT KALICKI:  Mr. Pitt, I'm not 4 

interrupting this particular line of questioning 5 

because I recognize it's--you're right in the middle 6 

of it, but do be mindful that we'll probably want to 7 

stop within about 10 minutes.  So, maybe don't start a 8 

new line after you finish whatever you're going to 9 

now. 10 

          MR. PITT:  Okay.  Thank you very much, Madam 11 

President.  That is noted. 12 

          PRESIDENT KALICKI:  Thank you. 13 

          MR. PITT:  I'm not sure, Madam President, 14 

that I will finish in the next 10 minutes.  And I was 15 

about to turn to the Marlin Mine Assessment.  I'm 16 

happy to proceed for that time or break here.  I just 17 

wanted to note that I am beginning a new line at this 18 

stage. 19 

          PRESIDENT KALICKI:  Is this particular 20 

document going to take a long time, or might you 21 

finish the document?  Because you've just--or do you 22 
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want to finish the document and then take a break? 1 

          MR. PITT:  I think I can proceed through 2 

this document, Madam President. 3 

          PRESIDENT KALICKI:  Let's do that, and then 4 

we'll take a break. 5 

          MR. PITT:  Okay. 6 

          BY MR. PITT:   7 

     Q.   Okay.  So, once again, Mr. Lipsett, turning 8 

to your Report at Page 13.  And for FTI, this is PDF 9 

Page 16.  And if we could blow up the paragraph under 10 

the "Significance" Column. 11 

          And so, here, Mr. Lipsett, you are 12 

discussing the findings of the Marlin Mine Assessment, 13 

and you are commenting on their significance.  And in 14 

this Column you echo your comments on the earlier 15 

Reports that we discussed, and you state here that the 16 

Marlin Mine Assessment "highlights (like a number of 17 

the other public Reports cited above) that there are 18 

gaps between Guatemalan mining laws and regulations 19 

and international standards." 20 

          Do you see that?  21 

     A.   (Mr. Lipsett) I do.  22 
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     Q.   Okay.  Just to reiterate, with respect to 1 

this Marlin Mine assessment, you have confirmed that 2 

Guatemala's position at this time with respect to 3 

consultations was clear, haven't you?  4 

     A.   (Mr. Lipsett) I don't think it was clear.  I 5 

think the Statement that you showed me was clear, but 6 

I don't think the assessment the--and in the debates 7 

around the mining in Guatemala at the time that this 8 

was clear.  9 

     Q.   Apologies, Mr. Lipsett.  I was just getting 10 

up the Transcript. 11 

          But, you earlier confirmed; isn't that 12 

right, that "until the bill on the participation and 13 

consultation of Indigenous Peoples is adopted, the 14 

transitional consultation machinery will apply, which 15 

is regulated by the ordinary law of the Development 16 

Councils Act which provides that consultation of Maya, 17 

Xinca, and Garifuna Peoples may be carried out through 18 

their representatives on those councils." 19 

          You did confirm that earlier? 20 

          PRESIDENT KALICKI:  No, I'm sorry, Mr. Pitt.  21 

Again, you are reading into his Statements that which 22 
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I think is not there. 1 

          You showed him a document that said that.  2 

You asked him to confirm if that's what the document 3 

said.  He confirmed your reading of the document.  Now 4 

you're saying that that is a confirmation that as a 5 

matter of law that is correct. 6 

          All he did was confirm your reading of the 7 

document. 8 

          MR. PITT:  Understood, Madam President. 9 

          BY MR. PITT:   10 

     Q.   If we could turn please, Mr. Lipsett, to 11 

your Report at Page 16.  This is PDF 19. 12 

          So, here on Page 16 under the heading 13 

"examples of findings from Marlin Mine Assessment," 14 

you quote the Marlin Mine Assessment and state 15 

that:  "Almost every Report about Guatemala highlights 16 

the problem of impunity as a symptom and a cause of 17 

the State's inability to fulfill its responsibilities 18 

to protect human rights." 19 

          Do you see that?   20 

          FTI, that's in the first full paragraph of 21 

that page. 22 
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     A.   (Mr. Lipsett) Yes.  I see that highlighted, 1 

yes. 2 

     Q.   Okay.  And then, again, on Page 30 of your 3 

Report, this is PDF Page 30.  I apologize.  This is, 4 

actually, we are referring to not Page 30 of your 5 

Report.  This is Page 30 of the Marlin Mine 6 

Assessment.  So, this is CIG 1 at Page 30.  7 

          And on the left-hand side of the page, the 8 

small paragraph that begins with "as stated earlier."  9 

It states here that "serious human rights violations 10 

continue to be committed in Guatemala." 11 

          Do you see that? 12 

     A.   (Mr. Lipsett) I do. 13 

     Q.   Okay.  And FTI, if we could take Mr. Lipsett 14 

to the same document, CIG 1. 15 

          MS. SANOJA:  Madam President, if I can just 16 

interject here.  We have been going through a lot of 17 

the chart that Mr. Lipsett has in this Report.  And I 18 

just want to clarify, because I think there is some 19 

confusion with the questions, that the second column 20 

is actually text from the findings of the Marlin Mine.  21 

They are not actually sort of Mr. Lipsett's 22 
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conclusions.  I just want to clarify that point 1 

because I think it's getting a bit confusing with the 2 

questions. 3 

          PRESIDENT KALICKI:  All right.  Well, that 4 

is usually the function of redirect and not--Counsel 5 

don't usually get to interrupt cross to make their 6 

arguments, so if you want to return to that, but I 7 

will raise a different issue, Mr. Pitt. 8 

          (Overlapping speakers.)  9 

          MR. TORTEROLA:  Madam President, this is 10 

Mr. Torterola, I'm calling.  I'm going to turn on my 11 

video here. 12 

          This is very important because since 13 

Mr. Lipsett was also part of that team that drafted 14 

one of the Reports, it's very important that when you 15 

say "your Reports," and this has been done several 16 

times.  It is to clarify whether it's the Marlin 17 

Report or his Report.  His Report brings a lot of 18 

information from the Marlin Report, and only on the 19 

right-hand side there is a reference to Mr. Lipsett's 20 

conclusions.  So, we are mixing up things here. 21 

          And the Expert has been ambushed in that 22 
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situation because he's not differentiating between one 1 

and the other.  I think it is just fair to tell--to 2 

differentiate whether the reference has been made to 3 

the Marlin Report or whether it's been made to his own 4 

Report.  I mean, I'm sorry for interrupting, but I 5 

think it's important for him to be aware of that 6 

situation when he's being said "your Report."  7 

          PRESIDENT KALICKI:  All right.  Well, I 8 

frankly felt the Expert was doing just fine in 9 

clarifying what were his views and what were not, but 10 

let me just make sure the Tribunal understands. 11 

          Mr. Lipsett, am I correct in understanding 12 

that the second column of this chart entitled 13 

"examples of findings from Marlin Mine Assessment" are 14 

citations to things in CIG 1, the Marlin Mine 15 

Assessment, and that the third column entitled 16 

"significance" were your observations?   17 

          Is that accurate?  18 

          THE WITNESS:  (Mr. Lipsett) That is 19 

accurate, Madam President. 20 

          PRESIDENT KALICKI:  All right.  I think the 21 

Tribunal well understood this. 22 
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          So, Mr. Pitt, though, we are drawing to an 1 

end of our time, and I will note that your last three 2 

or four questions were simply--or I should say they 3 

weren't questions, really, your last three or four 4 

attempted questions were simply reading into the 5 

record snippets of documents and asking him, "do you 6 

see that?" 7 

          MR. PITT:  Mm-hmm.  8 

          PRESIDENT KALICKI:  That's not really, I 9 

think, a meaningful use of cross.  You can make any 10 

arguments to us you wish.  You can quote any of these 11 

things in your Briefs that you wish, but just asking 12 

an Expert, do you see this, do you see that?  Do you 13 

see this, have I read it correctly?  Is not really 14 

cross.  So, if you're building to something about 15 

these, by all means, but, you know, get there.  But if 16 

all you're doing is taking us on a journey through the 17 

quotes you like, that may not be the best use of your 18 

time. 19 

          We only have a few minutes, so I don't want, 20 

you know, if you want to wrap up what you were 21 

building to, by all means, but otherwise, we can take 22 
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a break and return to it tomorrow. 1 

          MR. PITT:  I understand your observation, 2 

Madam President. 3 

          I do believe at this time it's likely the 4 

appropriate moment to break for the day. 5 

          PRESIDENT KALICKI:  Okay.  Let us do that, 6 

then. 7 

          So, Mr. Lipsett, and Ms. Estevez, as you 8 

know will be resuming in the morning.  Same 9 

instructions to you, as I'm sure you've heard me give 10 

other Experts, which is please don't discuss the case 11 

with anyone over the overnight break.  And we will see 12 

you back in the morning. 13 

          Thank you to everyone. 14 

     A.   (Mr. Lipsett) Thank you. 15 

          MR. PITT:  Thank you. 16 

          PRESIDENT KALICKI:  Counsel, I do not think 17 

we have any procedural matters we need to address, but 18 

let me tell--you tell me if I'm wrong about that. 19 

          Ms. Menaker, is there anything we need to 20 

address? 21 

          MS. MENAKER:  I just have one very brief 22 
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one, which I may have missed it since I'm not 1 

constantly looking at my phone, but I don't--the last 2 

time I looked, we hadn't received those designations, 3 

the clarification on the Expert designations. 4 

          PRESIDENT KALICKI:  All right.  Will those 5 

be sent promptly?  6 

          MS. SANOJA:  Yes, as soon as the Hearing is 7 

over, we will send those over.  We just got them from 8 

the Expert. 9 

          MS. MENAKER:  Thank you.  Thank you. 10 

          PRESIDENT KALICKI:  Thank you.  Is there 11 

anything else from the Respondent's standpoint that we 12 

need to do today? 13 

          Mr. Torterola, Ms. Sanoja, I asked if there 14 

is anything else we need to resolve now? 15 

          MR. TORTEROLA:  Nothing else.  Thank you 16 

very much. 17 

          PRESIDENT KALICKI:  Okay.  Have a very good 18 

evening to all.  See you tomorrow. 19 

          (Whereupon, at 3:22 p.m., (EDT) the Hearing 20 

was adjourned until 8:00 a.m. (EDT) the following 21 

day.)           22 
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