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P R O C E E D I N G S  1 

          PRESIDENT KALICKI:  All right.  Counsel, do 2 

we have everyone we need, from your perspective?   3 

          For the Claimants?  4 

          MS. MENAKER:  Yes, we do.  Thank you. 5 

          PRESIDENT KALICKI:  Thank you.  And for the 6 

Respondent, are we ready to proceed?  7 

          MR. TORTEROLA:  We are ready to proceed.  Do 8 

you see and hear me?  9 

          PRESIDENT KALICKI:  Yes.  I can see and hear 10 

you.  Thank you. 11 

          MR. TORTEROLA:  Great.  12 

          PRESIDENT KALICKI:  So, good morning to all 13 

or good afternoon for those in Europe.  Today is Day 6 14 

of the Hearing in Daniel Kappes and Kappes, Cassiday & 15 

Associates v. Republic of Guatemala, ICSID Case 16 

Number ARB/18/43.  17 

          Before we resume with Professor Fuentes, 18 

just one matter from the Tribunal's perspective.  We 19 

do not see a need to have further discussion of the 20 

Claimants' letter of 6 March 2022.  The Tribunal 21 

wishes to assure all the Parties that it has not 22 
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received or reviewed--or, I should say, it has not 1 

reviewed any documents that were submitted to it, 2 

whether submitted inadvertently to the Secretariat and 3 

then withdrawn--those were never forwarded to the 4 

Tribunal--nor has it reviewed attachments.  So, in 5 

these circumstances, there is absolutely, in the 6 

Tribunal's view, no material prejudice from any of the 7 

facts that are complained about in that letter, and 8 

the Tribunal wishes to move on. 9 

          So, with that, hopefully, clear indication, 10 

is there anything else that we need to deal with 11 

procedurally this morning?  12 

          MS. MENAKER:  Nothing from Claimants.  Thank 13 

you. 14 

          PRESIDENT KALICKI:  Mr. Torterola. 15 

          MR. TORTEROLA:  Nothing here, Ms. Kalicki.  16 

Thank you very much. 17 

          PRESIDENT KALICKI:  Thank you. 18 

          So, let us, then, bring Professor Fuentes 19 

back in.  And as I recall, Mr. Llano, you were doing 20 

your redirect.  So, that's where we will pick up.     21 

MARIO ROBERTO FUENTES DESTARAC, 22 
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CLAIMANTS' WITNESS (CONTINUING) 1 

          PRESIDENT KALICKI:  Welcome back, 2 

Professor Fuentes.  Can you hear me through the 3 

Interpreter?   4 

          His microphone is on mute.  5 

          ZOOM TECHNICIAN:  Just one sec.  Let me send 6 

a message over there.  7 

          THE WITNESS:  I can hear you, Madam 8 

President.  Good morning, everyone. 9 

          PRESIDENT KALICKI:  Well, thank you.  10 

Welcome back.  And, again, our apologies for having to 11 

bring you back after the weekend, but hopefully it 12 

will not be a long morning for you. 13 

          I remind you that you are under still the 14 

force of the affirmations you provided at the 15 

beginning of your testimony. 16 

          All right.  With that reminder, then, we 17 

return you to Mr. Llano, who has some additional 18 

questions for you. 19 

          MR. LLANO:  Thank you, Madam President. 20 

REDIRECT EXAMINATION (Continuing) 21 

          BY MR. LLANO:   22 
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     Q.   Good morning, Mr. Fuentes.  How are you? 1 

     A.   Good morning to you, sir. 2 

     Q.   Thank you very much for returning today.  I 3 

do have a few questions, just a few, for you. 4 

          On Friday, sir, we were talking about the 5 

self-executing nature of the ILO 169 and the questions 6 

that the lawyer for the State had posed to you.  And 7 

the opinion of Mr. Molina Barreto was shown.  I would 8 

like to look at the document again.   9 

          This is R-95.  Please put it on the screen.  10 

And we are going to look at Page 48, and we are going 11 

to use the numbers on the top right. 12 

          Very well.  The last paragraph of this page 13 

says as follows:  "I reaffirm, then, that, if the 14 

determination is made that the right to consultation 15 

of Indigenous Peoples has not been complied with, 16 

Peoples that are settled in the territorial area that 17 

is adjacent to an economic project and the execution 18 

of the Project may directly impact the values and 19 

social, cultural, religious, and spiritual practices 20 

of those Peoples, what is appropriate is the 21 

commencement of a consultation process, in accordance 22 
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with the international standards, but not the 1 

cancellation or suspension of the governmental 2 

authorization granted in accordance with the law, as a 3 

prior condition to the commencement of the 4 

consultation process." 5 

          What is the relationship between ILO 6 

Convention 169 and the licenses granted by the State? 7 

     A.   Although the Congress of the Republic, due 8 

to reasons that are not known, has not made effective 9 

the right to consultation of Indigenous Peoples --and 10 

this has been requested by the Constitutional 11 

Court-- well, in the past two judgments, the 12 

Constitutional Court has gone from encouraging or 13 

exhorting the Congress of the Republic to order the 14 

Congress of the Republic to issue those regulations.  15 

While that was left pending, the Constitutional Court 16 

has indicated that there is legislation which perhaps, 17 

is not the most appropriate specifically for the 18 

development of the consultation under ILO Convention 19 

169, well, it is indeed a legal structure that may be 20 

used to support the consultation process.  The 21 

Regulations on Environmental Evaluation, Control and 22 
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Monitoring names as a public participation process. 1 

Then, there is a procedure that may be used to conduct 2 

the consultations.   3 

          The Court has even indicated that the COCODE 4 

Law, specifically Article 26, --well, that this is a 5 

supplementary procedure to implement the consultation 6 

process under ILO Convention 169.  The Constitutional 7 

Court has reiterated that when requiring the 8 

effectiveness of the consultation process, it does not 9 

make ILO Convention 169 self-executing.  This 10 

regulation is necessary so that ILO Convention 169 may 11 

be duly implemented and applied.  But the Congress of 12 

the Republic has not passed this regulation. 13 

          So, we have this other mechanism that is 14 

provided for in the current legislation, and this is 15 

subsidiary in nature, but, as Mr. Molina said, there 16 

are international standards that are being abided by 17 

so that this process may be implemented correctly. 18 

     Q.   Let's go to Page 49 of this document.  We 19 

are going to take down this callout. 20 

          You were shown a list of principles and 21 

constitutional mandates.  This was read to you, and 22 
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you were asked about the relationship between social 1 

interest and private interest, and you made reference 2 

to a constitutional Article in connection with the 3 

exploitation of natural resources. 4 

          Do you recall that? 5 

     A.   Yes, sir. 6 

     Q.   Could you explain the connection that you 7 

drew between social interest and private interest and 8 

the rights to exploitation of natural resources? 9 

     A.   Yes. The principle that the general interest 10 

prevails over private interest, is a constitutional 11 

provision internationally recognized, and also 12 

enshrined in our Constitution.  One cannot object to 13 

that. 14 

          However, within the context of this idea of 15 

general interest, the Constitution of the Republic 16 

includes this Article 125, which declares of public 17 

interest and necessity the exploitation natural 18 

resources related to hydrocarbons, mining, etcetera; 19 

and that the Government should favor its exploitation 20 

in a rational and technical manner.  This is obviously 21 

an issue of public interest that the Government seeks 22 
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to implement, of course, in line with the relevant 1 

legal structures. 2 

     Q.   Thank you very much.   3 

          Perhaps you recall, Professor, that a number 4 

of questions were asked in connection with Exmingua’s 5 

construction license.   6 

          Do you remember those questions? 7 

     A.   I do, some of them, but the idea behind the 8 

concept, that is something that is clear to me. 9 

     Q.   Very well. You said, and I quote:  "But in 10 

the case of Exmingua, there is a construction license 11 

that has not been deemed false or invalid at trial, 12 

and consequently it subsists, it has evidentiary value 13 

at trial, and is fully valid until it is deemed 14 

annulled by a court." 15 

          What does this mean, sir? 16 

     A.   This is what Article 186(1) of the Civil and 17 

Commercial Procedural Code states.  Both the documents 18 

issued by notaries and the documents issued by public 19 

officials, can be used as full means of evidence.  20 

That is, they are deemed valid in a trial unless they 21 

have been challenged, and subject to a nullity or 22 
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falsity procedure. In the meantime, these are 1 

documents that simply cannot be questioned, and, as I 2 

mentioned, they can be used as full means of evidence 3 

at a trial.  These document have not been deemed by a 4 

court in a final judgment that is res judicata.   5 

          This is established in Articles 153 and 155 6 

of the Judiciary Law. Those documents continue to be 7 

fully valid under the law.  And so, far from trying to 8 

have another procedure to grant a construction 9 

license, what must be done under the principle of in 10 

dubio pro regulated party, which means that whenever 11 

there's a doubt, the regulated party prevails, well, 12 

one should deem these documents valid.  We cannot 13 

replace a license that has been granted without it 14 

having been deemed null or false by a due process. 15 

That is, by a court process that is either civil or 16 

criminal in nature.  Falsehood has to be in a criminal 17 

proceeding and nullity in a civil proceeding. 18 

          But, in fact, the Tribunal indicated that 19 

the file need not to be certified for the appropriate 20 

proceedings, that is, that a criminal procedure should 21 

not be started against, or in order to clear up this 22 
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document, and this must to be taken into account, 1 

because it means that this presumption in dubio pro 2 

regulated party is fully applicable.  The 3 

Constitutional Court stated:  "Okay.  There's a doubt.  4 

If there's a doubt, the favored party should be the 5 

regulated party." 6 

     Q.   Many thanks. In this same context, you were 7 

asked also what is it that the Court suspended in the 8 

construction license amparo.  You said: “allegedly, 9 

the works were suspended, but the works had already 10 

been completed a year prior under the construction 11 

license that is in force.”  Professor, what would be 12 

the effect of a suspension order regarding 13 

construction works that have already been completed?  14 

     A.   Well, if the works were covered by a 15 

construction license, that, at this stage in my 16 

opinion, has not been declared null or false, well, 17 

the works were simply done in accordance with the 18 

authorization granted by the municipality at the time.  19 

         Therefore, suspending works that have already 20 

been completed under a valid license – because again, 21 

I insist, the license has not been deemed false or 22 
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null - makes no sense whatsoever.  Why are you going 1 

to create a process to suspend works that were 2 

completed a year prior under a valid construction 3 

license?  4 

     Q.   Thank you. 5 

          Finally, what is the relationship between 6 

construction works and a mining exploitation license? 7 

     A.   The mining license obviously refers to the 8 

mining of ore under Article 125 of the Constitution.  9 

I just referred to it a moment ago.  A municipal 10 

construction license, per se, is a license whereby the 11 

relevant municipality where the Project is going to be 12 

established, well, the municipality conducts the 13 

assessments, and it grants the construction license.  14 

If that license is granted, that entails an 15 

authorization to immediately get the payment of the 16 

fee; and the fee, of course, is a fee that the license 17 

holder pays to the authority.  This is a fee fixed by 18 

the municipality, and when that fee is paid, then the 19 

license becomes effective. 20 

          Then the license holder, or the regulated 21 

party, automatically has the full right to commence 22 
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construction or execute the works covered by the 1 

construction license.  The municipality is the one 2 

that grants the construction license.  3 

          MR. LLANO:  Thank you very much, Professor.  4 

I don't have any further questions. 5 

          PRESIDENT KALICKI:  Thank you very much, 6 

Mr. Llano. 7 

All right.  We now turn to the Tribunal.  We will 8 

start with Professor Douglas.  Do you have questions 9 

for Professor Fuentes? 10 

          ARBITRATOR DOUGLAS:  Yes, just a few 11 

questions. 12 

QUESTIONS FROM THE TRIBUNAL 13 

          ARBITRATOR DOUGLAS:  Perhaps, I'll start 14 

with the construction permit issue again, and would 15 

FTI be able to bring up Paragraph 22 of your Second 16 

Report.  That's on page 8 of the PDF, at least in 17 

English. 18 

          And here you're talking about the judgments 19 

in question, and you've set out the dates that the 20 

permit was approved on the 11th of November 2011, and 21 

you also mention the payment receipt dated the 21st of 22 
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December.  And this may be my incorrect reading of the 1 

permit itself, but, perhaps, if we turn to the permit 2 

itself now--and that's at C-92.  You might need to 3 

bring up the Spanish and the English again. 4 

          Now, it seems that in the opening paragraph 5 

here, when it's talking about before the first 6 

"whereas," that there's a reference to having received 7 

proof of payment of the license fee.  And my question 8 

is, you've mentioned the two dates, the 11th of 9 

November and the 22nd of December--or 21st of 10 

December, sorry.  This appears to be a document issued 11 

on the 11th of November referring to a payment which 12 

only took place on the 21st of December.  It may be 13 

that I've got that wrong, but I just wondered if you 14 

had a different view.  15 

          THE WITNESS:  That is what the document 16 

shows.  I don't know, it could be said that this is 17 

what is being documented here.   18 

          ARBITRATOR DOUGLAS:  Well, perhaps, just to 19 

be sure, we can look at the payment itself.  And 20 

that's at C-93.  So, it's marked on two occasions that 21 

the payment was received on the 21st of December 2011.  22 
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So, is it correct that the document, the construction 1 

permit refers to this payment, which was made after 2 

that document had been issued.   3 

          Is that your understanding as well? 4 

          THE WITNESS:  Well, I would not be able to 5 

tell you what kind of payment this document refers to, 6 

this document that is the basis for the municipal 7 

payment. 8 

          ARBITRATOR DOUGLAS:  Well, we see on the 9 

document on the screen, it says "license for 10 

construction," and I think that's the same word that 11 

is used in the construction permit itself.  So, it 12 

seems, though, that they are the same payment, the 13 

same thing, at least, or is there a different payment 14 

that it might be talking about in the construction 15 

permit?  16 

          THE WITNESS:  I would not be able to answer 17 

that question, sir.  That is what the document shows.  18 

What I do know is that municipalities use different 19 

forms, and they draft different documents on the basis 20 

of different forms that they have.  If there is no 21 

other payment or if there had not been any other 22 
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payment, we could say that, perhaps, there were 1 

mistakes, etcetera; but we would have to look at this, 2 

at the municipality and evaluate why it stated that in 3 

the license’s resolution. 4 

          ARBITRATOR DOUGLAS:  I see.  Well, could we 5 

just go back to the resolution for a moment?  That is 6 

C-92.   7 

          Again, this might not be a question you can 8 

answer, but it really depends on whether you have 9 

experience of construction permit application 10 

processes.  But it is just the dates that, again, are 11 

interesting, that the request for the permit was on 12 

the 8th of November, and then there was a meeting on 13 

the 11th of November, three days later, where the 14 

permit was approved. 15 

          Now, I was just wondering if you have any 16 

experience as to whether it's usual for permits to be 17 

approved so quickly.  My experience of Construction 18 

Permits is really in France, and maybe France is just 19 

incredibly slow and bureaucratic in comparison with 20 

Guatemala, but is it your experience that these things 21 

can be as fast, typically, as three days? 22 
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          THE WITNESS:  It depends on the 1 

municipality.  There are large municipalities that 2 

have a large workload.  For example, in the City of 3 

Guatemala, this municipality has a lot of work to do, 4 

and there are small municipalities that process these 5 

things in a much more expeditious manner.  So, I think 6 

it depends on the workload that each municipality has 7 

when it comes to construction licenses. 8 

          ARBITRATOR DOUGLAS:  Are you aware of what 9 

the procedure is?  I mean, do you need to have, for 10 

example, a conclusion by architects that work for the 11 

municipality?  Because I can see from the text of 12 

this, for example, there were drawings that are 13 

submitted.  Do you have to go through an expert 14 

consultation first before the municipality can then 15 

approve, or are you aware of what the procedure is 16 

roughly?  17 

          THE WITNESS:  I am not familiar with the 18 

procedure that is carried out, but I believe that, to 19 

some extent, it depends on the type of construction 20 

being sought to verify the greater or lesser time that 21 

the authority might take to accept and grant the 22 
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permit. 1 

          ARBITRATOR DOUGLAS:  I see.  And I just 2 

wanted to check whether--when we're looking at the 3 

Judgment we were talking about back at Paragraph 22 of 4 

your Second Witness Statement, and you criticize the 5 

Court because they don't explain their reasoning, I 6 

was just wondering:  Have you managed to get access to 7 

the extract from the minutes of Municipal Council 8 

meeting?  Is that a document that's somehow available, 9 

or don't we have that? 10 

          THE WITNESS:  The only thing that I had 11 

before me was precisely this excerpt that you showed 12 

me of the permit itself, but the whole underlying 13 

process, well, I did not have the full record 14 

available to me. 15 

          ARBITRATOR DOUGLAS:  Sorry.  I wasn't clear 16 

enough. 17 

          Do you remember when the Court said that 18 

there's a contradiction between the document we've 19 

just seen and the document that was in the Municipal 20 

Council's files?  And I'm just wondering--because the 21 

Court doesn't tell us what was in the Municipal 22 
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Council's files, and I was just wondering if you were 1 

able to view that document, if you had sight of that 2 

document or not.    3 

          THE WITNESS:  I'm sorry.  What document 4 

exactly is it that you're asking whether I've seen, 5 

Arbitrator? 6 

          ARBITRATOR DOUGLAS:  Well, in the Court 7 

Judgment that that you're referring to here, at 8 

Paragraph 22, they refer to the document we've just 9 

seen, the construction permit that was submitted by 10 

Exmingua, but they also refer to the official minutes 11 

that the Municipal Council submitted.  And the Court 12 

said that there was a contradiction between these two 13 

documents.  And I was just wondering if you've been 14 

able to view the document that was submitted by the 15 

Municipal Council, because, unfortunately, in the 16 

Court Judgment, we don't have any extracts from that 17 

document. 18 

          THE WITNESS:  I don't know what Municipal 19 

Authority submitted to the Court.  I did not have 20 

access to that information that was submitted by the 21 

Municipal Council to the Constitutional Court. 22 
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          ARBITRATOR DOUGLAS:  Understood.  1 

Understood. 2 

          And, finally, in your Opening Presentation, 3 

you referred to Article 51 of the Mining Law and the 4 

grounds for suspension of mining operations, and I 5 

think--I might be mistaken, but I think your position 6 

is--that you've taken in your Reports, is that the 7 

Constitutional Court would not be able to suspend 8 

mining operations because that's not a ground for 9 

suspension in Article 51. 10 

          Can I just confirm that that is your 11 

position?  12 

          THE WITNESS:  Yes.  If it's commenced, there 13 

must always be due process in order to reach a 14 

suspension.  The Constitutional Court, after a 15 

contentious-administrative due process, can hear an 16 

amparo against a given Judgment, for example, a 17 

cassation judgment, within said 18 

contentious-administrative proceeding-- and, finally, 19 

the Constitutional Court can then issue a resolution 20 

in which it could potentially decide on a suspension, 21 

let’s say, in accordance with Article 51 of the Mining 22 
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Law. 1 

          ARBITRATOR DOUGLAS:  So, the Constitutional 2 

Court doesn't have the authority to suspend an 3 

activity which it considers on a preliminary basis to 4 

be contrary to the Constitution, unless the law 5 

governing that activity specifies that it can be 6 

suspended on the basis of a Constitutional Court 7 

order.  Is that right? 8 

          THE WITNESS:  Yes.  In fact, the 9 

Constitutional Court, regarding hydroelectric plants 10 

as well as to mining exploitation, had never suspended 11 

a municipal license--I'm sorry, excuse me, a mining 12 

license.  Indeed, the first case that I learned of is 13 

the case of San Rafael, in which--well, first the Oxec 14 

case, in which the Court provisionally suspended the 15 

operation of the Project.  And then in the San Rafael 16 

case, not only did it suspend it provisionally, but it 17 

reached the point of imposing a definitive suspension, 18 

and this was repeated in the case of Exmingua.  Those 19 

are the first cases that the Constitutional Court, and 20 

not based on Article 51 of the Mining Law, where it 21 

made a decision to suspend.  That's what has happened. 22 
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          This happened as of that amparo proceeding 1 

in the Oxec case, and, as I say, it was repeated in 2 

the case of San Rafael, where it was a definitive 3 

suspension, and then also in the Exmingua case. 4 

          ARBITRATOR DOUGLAS:  I see.  So, in your 5 

view, the Constitutional Court doesn't have a general 6 

power to suspend activities such as mining operations 7 

unless the specific legislation governing the 8 

operation, such as the Mining Law, specifically says 9 

that the operations can be suspended on the basis of 10 

the Constitutional Court ruling? 11 

          THE WITNESS:  Yes.  As I have said, Mr. 12 

Arbitrator, Article 203, first paragraph, of the 13 

Constitution, states that justice must be imparted in 14 

accordance with the Constitution and the law.  So, if 15 

there is no legal basis for making a given decision, 16 

then it's a decision that is not based on the law. As 17 

such, that's how it should be.  Particularly when it 18 

comes to making a decision, all of the important 19 

elements of that decision-making must be balanced.   20 

          In this case, obviously, there is a 21 

good-faith third party, which is Exmingua, and which, 22 
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quite simply, well, bears the negative consequences 1 

that can be caused to Exmingua as a result of the 2 

suspension--and it's not the suspension of the mining 3 

operations, sir.  It's the suspension of the granting 4 

of the license or permit without--well, the granting 5 

of the permit implies practically invalidating or 6 

leaving without effect the Resolution that granted the 7 

permit. 8 

          So, I believe that the Constitutional Court 9 

gets into a very complex issue, because this has to do 10 

with the process of granting the permit and the 11 

possible challenges that could have been raised 12 

against that Resolution in which the Mining License is 13 

granted.  So, it's not a suspension of operations or a 14 

suspension of the mining rights stemming from the 15 

granting of the license.  Rather, it is the granting 16 

of the license itself that is suspended.   17 

          I think that the Constitutional Court is 18 

intervening in the due process, and that, in my 19 

opinion, is unprecedented in the history of 20 

Guatemala's constitutional case law. 21 

          ARBITRATOR DOUGLAS:  Thank you very much, 22 
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Professor.  That is very clear.  Thank you. 1 

          PRESIDENT KALICKI:  Thank you. 2 

          Mr. Townsend, further questions? 3 

          ARBITRATOR TOWNSEND:  No, thank you.  None 4 

for me. 5 

          PRESIDENT KALICKI:  Thank you. 6 

          Professor Fuentes, I just want to go back to 7 

your discussion with Professor Douglas about the 8 

construction license.  I had just two follow-up 9 

questions. 10 

          First--and I don't know if this is something 11 

with which you have familiarity or not, but do you 12 

know, in the practice of this particular Municipality, 13 

is the fee for--is the fee that we've been discussing, 14 

the construction license fee, is that generally an 15 

application--treated as an application fee that is 16 

payable upon filing an application in order to obtain 17 

the process of review of the application, or is it 18 

essentially an issuance fee that is payable after the 19 

review process is complete in order to obtain the 20 

issuance of the license?   21 

          Do you have any knowledge either way what 22 
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the practice is of the Municipality? 1 

          THE WITNESS:  I'm not familiar with the 2 

practice of that Municipality, but it's an eminently 3 

legal issue which is provided for in the Municipal 4 

Code.   5 

          Obviously, there is an application for a 6 

municipal license.  After that, the Resolution is 7 

issued, because even in this receipt  appears that it 8 

is the payment of the fee for the municipal license; 9 

in other words, it is understood that the municipal 10 

license was already duly issued.  So, then, the 11 

municipal authority proceeds to receive the payment.    12 

          Now, definitely, the Municipality would not 13 

have any legal support to receive a fee if the 14 

municipal license hadn't been issued. 15 

          Now, what I am familiar with is the late 16 

payment of municipal license fees, and even the 17 

issuance of municipal licenses that are late or 18 

untimely, where fines are charged for-- in Guatemala, 19 

some constructions are started, and afterwards this is 20 

legalized in an untimely manner in different 21 

municipalities, especially the municipalities of the 22 
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interior of the Republic. 1 

          I would say--if not common, I would say at 2 

least that such situations do occur.  And they are 3 

also seen--well, you may see construction works that 4 

the municipality has suspended, and it has clearly 5 

indicated that the municipal license--rather, I'm 6 

sorry, that the construction has been suspended 7 

because the municipal license hadn't been granted.  8 

And then the construction continues when the 9 

respective neighbor or constructor formalizes the 10 

whole process of the municipal license, obviously 11 

paying any economic sanctions, fines, as a result of 12 

having started construction works without having the 13 

construction license. 14 

          PRESIDENT KALICKI:  All right.  Thank you. 15 

          And, finally, Professor Fuentes, if we could 16 

go back to Exhibit C-92.   17 

          FTI, can you put that back up? 18 

          This is the Municipal Resolution that 19 

Professor Douglas was discussing with you before.   20 

          You see--FTI, can you scroll down a little 21 

bit?  Okay.  All right.   22 
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          Well, first of all, in Point 3, it says, 1 

"this authorization shall be personally signed by the 2 

Mayor in order to be fully effective and authorized." 3 

          And then when we get down to the bottom, 4 

there are two signatures; one is from the Municipal 5 

Secretary, and one says "approved" and is the 6 

signature of the Mayor.   7 

          I understand that in the court proceedings 8 

there was a debate about the authenticity of one or 9 

both of the signatures.  I don't, frankly, recall 10 

which signature was being contested, whether it was 11 

both or just one of them. 12 

          Do you recall? 13 

          THE WITNESS:  I don't recall, but I do 14 

remember it was mentioned that it wasn't an authentic 15 

signature. 16 

          PRESIDENT KALICKI:  And do you recall, what 17 

was the evidentiary support that was presented to 18 

challenge the authenticity of these signatures?  Was 19 

it an alternate form of signature that looked 20 

different, or was it a testimony of one or both of 21 

these officials saying, "That's not my signature"?   22 
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          Do you recall what was the basis for the 1 

dispute over authenticity? 2 

          THE WITNESS:  No.  No, I didn't have access 3 

to that debate on this question.   4 

          The only thing I recall is that a slide was 5 

shown quickly on the challenge of this signature.  6 

Nonetheless, Madam President, I believe that this 7 

should be clarified in a due process for challenging 8 

falsity or nullity.   9 

          It's not an amparo proceeding where this 10 

should be determined.  The amparo has another aim, 11 

which is to protect and defend the fundamental rights 12 

of persons, but it's not for challenging documents.  13 

So, what needs to happen there is a process of 14 

knowledge regarding the nullity of the document, and 15 

possibly as well a criminal proceeding challenging the 16 

document as false or counterfeit.   17 

          But I understand that this has not happened.  18 

And there is where  the authenticity of the document 19 

should be truly debated.   20 

          But so long as the document is in force and 21 

it has support for receiving a municipal fee, then 22 
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there is a fundamental principle, which is in dubio 1 

pro regulated person. That has not occurred  and so, 2 

the document has not ceased to be valid due to a 3 

ruling from a competent and preestablished court. 4 

          PRESIDENT KALICKI:  Thank you.  No, I 5 

understand your position that this was the wrong court 6 

and the wrong procedure to take up the issue of 7 

authenticity.  I do understand that. 8 

          I was trying to remember what the 9 

evidentiary basis was that the Court considered.  I 10 

recall there was language in its Decision along the 11 

lines of that the discrepancy appeared very obvious on 12 

its face.  I don't remember the exact words, but that 13 

was the gist, that the Court seemed to have little 14 

doubt that there was a discrepancy, but I'm not 15 

sure--I don't recall what the evidentiary--what was 16 

before it that led that court to make that finding.  17 

But I can refresh myself separately.  That's fine. 18 

          So, let me ask Counsel, then, if you have 19 

any follow-up with the Witness, starting with Mr.--I 20 

can't remember if it was Mr. Torterola, I believe, who 21 

did this cross.   22 
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          Yes. 1 

          Mr. Torterola, any follow-up on the 2 

Tribunal's questions? 3 

          MR. TORTEROLA:  Yes, Madam President, I have 4 

some follow-ups--  5 

          (Interruption.) 6 

          (Comments off microphone.) 7 

RECROSS-EXAMINATION 8 

          MR. TORTEROLA:  Well, I will request the 9 

help of FTI, and I would like that we share on the 10 

screen Document R-271.  Thank you very much.   11 

          If we can go to Page 5. 12 

          ZOOM TECHNICIAN:  Apologies.  I don't see 13 

page numbers on this, but I trust that you do not want 14 

to go to Page 5 of the PDF; correct?   15 

          So, if you can just guide me a bit.  16 

          MR. TORTEROLA:  Well, I want to go to Page 5 17 

in this document.  It's on the original, not the PDF.  18 

It's the original.  And it is Page--maybe 6, if I'm 19 

not wrong.  Yes, 6.   20 

          The numbers are on the top part of the 21 

document.  We can work it out together, if you want to 22 
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get there.   1 

          Next page.  That is the one.  Yes, that is 2 

the one.  Thank you. 3 

          Well, I'll read the Item 3 on that page.  I 4 

would like the Translators to help me with the 5 

translation for the benefit of the Tribunal.   6 

          BY MR. TORTEROLA:   7 

     Q.   This document is the Office of the 8 

Comptroller, and in Point 3, the Office of the 9 

Comptroller, or "Contraloría" in Spanish, it 10 

says:  "The municipal activities were asked for the 11 

books of minutes of regular and special sessions of 12 

the Municipal Council for Fiscal Year 2011 to verify 13 

whether they were authorized by the Office of the 14 

Comptroller General." 15 

          Now, do you know, sir, or can you confirm 16 

for the Tribunal, whether or not it is an obligation 17 

for the organs of the Public Administration to have 18 

its minutes of sessions serial numbered and certified 19 

by the Office of the Comptroller General before 20 

certifying their use? 21 

     A.   Yes.  In effect, the Comptroller General 22 
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authorizes the books of the Municipalities.  1 

     Q.   So, what is truly original in a public 2 

document is what is contained in that book, which is 3 

duly serial-numbered and certified by the Office of 4 

the Comptroller General; is this correct? 5 

     A.   Well, what is documented in the book, that 6 

is what is set forth there. What is documented in that 7 

book.    8 

     Q.   And you know that the Court of First 9 

Instance, as well as the Office of the Comptroller, 10 

well, what they compared were the photocopy submitted 11 

by Exmingua.  They compared that with the originals 12 

contained in the previously serial-numbered and 13 

certified book, which has been serial-numbered and 14 

certified by the comptroller? 15 

     A.   I understand that that is what the Office of 16 

the Comptroller did. 17 

     Q.   And what is the conclusion reached by the 18 

Office of the Comptroller? 19 

     A.   Well, it stated right there in the opinion 20 

or in the report, if you would be so kind as to show 21 

it to me, please. 22 
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     Q.   Yes.  Thank you. 1 

          This is Page--it is Page 7 where the 2 

conclusions appear, Point 2.   3 

          MR. TORTEROLA:  Do we have a translation for 4 

the Tribunal of this document, or shall I read it out 5 

loud so that the Interpreters can interpret it? 6 

          PRESIDENT KALICKI:  We do have an English 7 

translation of the conclusions page, and I believe it 8 

would be Paragraphs 2.1, 2.2, and 2.3, probably, are 9 

the ones that he was referring to. 10 

          BY MR. TORTEROLA:   11 

     Q.   So, I would ask if you could please read for 12 

the record 2, 2.1, 2.2, and 2.3.  I could read it as 13 

well, if you don't want to.   14 

     A.   I would be pleased to answer your question, 15 

but I would ask you to make your point. 16 

     Q.   My question is:  What is the conclusion 17 

reached by the Office of the Comptroller after 18 

comparing the serial-numbered and certified original 19 

with the supposed certification that was presented to 20 

it?  21 

     A.   Yes.  There can be seen the conclusions at 22 
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2.1, 2.2, and 2.3 of this report.    1 

     Q.   And if the original document contained in 2 

the book of minutes, serial-numbered and certified, 3 

doesn't coincide with the supposed certification of 4 

the document, without the involvement of a Notary, 5 

that is merely minutes or document that says that it 6 

is of the Municipality, but without any assurance 7 

thereof, must one still make an allegation of falsity? 8 

     A.   Yes, because the Comptroller’s Office is not 9 

a court of justice.  The only one who can determine 10 

whether there is any nullity or falsity in a document 11 

is a court of justice, not the Office of the 12 

Comptroller General.   13 

          The Office of the Comptroller General 14 

oversees the various State institutions, and 15 

particularly oversees the revenues and outlays of each 16 

institution.  But where there should actually be a 17 

discussion, with the appropriate adversarial process, 18 

is before a court of justice.  And based on the 19 

information I have, I understand that this has not 20 

happened.  It may happen, but at this time it has not. 21 

     Q.   Let's see, but what is it that makes that 22 
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document what you call a certification?  What is it 1 

that makes it a public document? 2 

     A.   It is a document that has been issued by an 3 

authority of the State. 4 

     Q.   And does a document continue to be a public 5 

document if it wasn't issued by that Authority? 6 

     A.   Yes, but this has not been determined 7 

through a judicial due process.  The Office of the 8 

Comptroller General – and I have had the opportunity 9 

to challenge reports issued by the Office of the 10 

Comptroller before the Courts.   11 

          Indeed, there is a judicial authority before 12 

which one can challenge misgivings that have been put 13 

forward by the Office of the Comptroller.  Those are 14 

the courts of accounts, and that has to be elucidated 15 

before those Courts.  Those are the ones who have the 16 

last word, but not the Office of the Comptroller. 17 

     Q.   Now I have a hypothetical to put to you.  18 

Let's say any document--well, in this case, let's take 19 

this document, this entry in Book 45-2011, dated 4 20 

November of 2011.  I sit down in my office, I draft a 21 

document, I place the signature of the persons who 22 
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were in charge as of that date, and I say that, 1 

because it is signed by the Mayor and by the 2 

Secretary, it is a public document. 3 

          Is that a public document?  What is it that 4 

makes the document, that famous certification one has, 5 

a public document?   6 

     A.   That is a hypothetical case that you are 7 

raising.  Nonetheless, I am guided by what the 8 

Constitutional Court established.  9 

          There's a doubt.  So, there's a reasonable 10 

doubt.  What is the proper way to proceed?  The proper 11 

way to proceed is for this to be brought before a 12 

competent judge and for the judge to be the one to 13 

determine whether the document is null or false.   14 

          But one cannot assume in one's office and 15 

simply say:  "This document is false."  Not at all.  16 

One has to go before a competent court in order for 17 

this to be clarified. 18 

     Q.   Did you know that the Constitutional Court 19 

in the Decision confirmed in whole the Decision by the 20 

First Instance Court? 21 

     A.   Yes. But there are considerations that are 22 
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their own  1 

Q. But in the section where the Resolution is 2 

stated, the Decision is stated, there is a full list 3 

of considerations.  4 

     A.   Yes, but the considerations also have to do 5 

with what was said by the First Instance Court.   6 

Q. So, what is the part that is--the part of that 7 

Decision that is the part that is to be implemented?  8 

     A.   All of the legal judgment. 9 

     Q.   Did you know that the payments made as a 10 

consequence of a construction license had to be 11 

proportional to the value of the Works? 12 

     A.   Well, I do not have any specific knowledge 13 

of that.  The various municipalities have their 14 

tariffs, their rates, and the interested party just 15 

observes those rates that are established by the 16 

municipality.   17 

          Now, as to the proportionality issue, I do 18 

not have that knowledge.  Each municipality is 19 

autonomous, and they make their own decisions. 20 

     Q.   Let me read to you Item 4 of the conclusions 21 

by the Office of the Comptroller at Page 8.  And then 22 
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what we read, towards the end here, is that there is 1 

no supporting document to--can you hear me?   2 

          Can you hear me, Professor? 3 

     A.   I can hear you now. 4 

     Q.   The Office of the Comptroller is saying that 5 

there is no supporting document--there are no 6 

supporting documents to verify that the calculation of 7 

the paid made was authorized by competent authorities.   8 

          So, basically, the Comptroller General is 9 

telling us that there is no relationship between the 10 

payment that was received and the Works done; is this 11 

correct? 12 

     A.   Yes.  That is the conclusion by the 13 

Comptroller's Office. 14 

     Q.   Another question that I have in connection 15 

with the question asked by Professor Douglas--  16 

          MR. LLANO:  Excuse me.  We have been very 17 

patient with this line of questioning, but what we're 18 

seeing here is a resumption of the cross-examination 19 

that ended on Friday.  So, we respectfully object to 20 

restarting the cross-examination as if it had not 21 

ended previously.  This is going way beyond merely 22 
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addressing focused questions from one of the 1 

Arbitrators. 2 

          PRESIDENT KALICKI:  Well, I think we will 3 

allow it.  The Tribunal did ask a number of questions 4 

on this issue.  My questions in particular said I 5 

didn't recall what the evidentiary basis was, and I 6 

think Counsel is trying to address those questions.   7 

          So, we will allow it.  And, of course, 8 

you'll have the opportunity to follow up as well.  9 

          MR. LLANO:  We will certainly do the same.  10 

Thank you. 11 

          PRESIDENT KALICKI:  Thank you. 12 

          BY MR. TORTEROLA:    13 

     Q.   Professor Fuentes, Professor Douglas asked 14 

you about the three-day period during which the 15 

Construction Permit was allegedly granted.  To grant a 16 

Construction Permit, is an inspection of the place 17 

necessary? 18 

     A.   Each municipality has their own procedure.  19 

I do not know what procedure was followed in this 20 

specific case; that is the purview of the 21 

municipality.  We would need to look into their 22 
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internal regulations. 1 

     Q.   So, your position, then, is that there could 2 

be some municipalities that grant Construction Permits 3 

without inspecting the site? 4 

     A.   This is not my conclusion.  What I'm telling 5 

you is that each municipality has their own process.  6 

I cannot assert something that corresponds to the 7 

municipality.  This is something that has to be asked 8 

of the municipal authority.  I do not have any 9 

knowledge of the internal procedures within the 10 

municipalities. 11 

     Q.   Don't you think that for the purposes of 12 

authorizing the operation of a building, in 13 

particular, or authorizing infrastructure such as a 14 

mine, there should be an inspection to determine that 15 

the works agree with the plans approved? 16 

     A.   Based on what I see in the document that was 17 

issued by the municipality, it does not refer to any 18 

construction related to the mine, but these are 19 

different types of constructions. 20 

     Q.   But if you look at the document carefully, 21 

you will see that the request refers to "the plant"? 22 
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     A.   Yes, but I don't know to what plant it is 1 

referring to, counsel. 2 

     Q.   Do you think that it is just a plant, like a 3 

vegetable? 4 

     A.   Well, no.  I don't know.  I wouldn't be able 5 

to tell you what it refers to. 6 

     Q.   You know that Article 151 of the Municipal 7 

Code, as part of the sanctions for the lack of a due 8 

permit may establish fines, sanctions, suspension of 9 

up to three months based on the severity of the 10 

administrative offense, and also cancellation of the 11 

permit, the shutdown--the provisional shutdown of the 12 

facilities and also the demolition of the works being 13 

built. 14 

          So, do you continue to think that without a 15 

Construction License they could continue to work even 16 

though the works have been concluded before the 17 

Decision by the Tribunal ordering the suspension? 18 

     A.   This is a hypothetical case that you are 19 

stating, and I do not have an answer. 20 

     Q.   I would appreciate an answer because Experts 21 

can address hypothetical situations.  If you were a 22 
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Witness, I cannot present a hypothetical question, but 1 

since you are an Expert, you do have the obligation to 2 

address hypothetical situations. 3 

          So, let me say, did you know that 4 

Article 151, as part of the lack of Construction 5 

Permit, may order destruction of the works conducted?   6 

          Can we show C-641.  Again, C-641 is the 7 

Municipal Code of Guatemala.  Can we go to Article 151 8 

please. 9 

          (Comments off microphone.) 10 

          ZOOM TECHNICIAN:  I'm sorry, sir.  We might 11 

have lost a connection at the Witness's location.   12 

          PRESIDENT KALICKI:  Well, is the problem 13 

with his audio?  I'm not sure. 14 

          ZOOM TECHNICIAN:  It looks like we dropped 15 

connection momentarily.  There's an IT person there 16 

now.   17 

          PRESIDENT KALICKI:  Okay. 18 

          ZOOM TECHNICIAN:  And while that is getting 19 

sorted out--this is Scott from FTI--we do not appear 20 

to have this in translated form. 21 

          MR. TORTEROLA:  Thank you, Scott.  I will 22 
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wait for the Translators so they can translate into 1 

English for the benefit of the Tribunal. 2 

          May we proceed?  Can you hear me, Professor?  3 

I think that Professor Fuentes is muted. 4 

          ZOOM TECHNICIAN:  He should be ready now. 5 

          MR. TORTEROLA:  Thank you. 6 

          (Comments off microphone.)  7 

          THE WITNESS:  Thank you.  8 

          ZOOM TECHNICIAN:  We should be ready to 9 

proceed.  Thank you. 10 

          MR. TORTEROLA:  I will read in Spanish so 11 

the Translators can translate to the Tribunal.  This 12 

is Article 151, Annex C-641, for the record:  13 

          "In exercising its sanction-imposing power, 14 

the municipality may, based on the case, issue the 15 

following sanctions due to administrative breaches or 16 

legal administrative breaches against regulations, 17 

ordinances, and municipal provisions in the current 18 

Code:  Oral or written admonishment, fine, suspension 19 

of up to three months based on the severity of 20 

administrative breach or the breach under the license 21 

or municipal permit in which application it occurred, 22 
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cancellation of the license, provisional shutdown of 1 

the facility, total or partial demolition as it may 2 

happen for the work or construction." 3 

          So, based on, or given the lack of a valid 4 

construction permit, the municipality may implement 5 

one of these sanctions; correct? 6 

     A.   Yes.  According to the law, one of those 7 

sanctions may be imposed, but they can be challenged 8 

through the due process.  They are not final.  They 9 

can be challenged. 10 

     Q.   Professor, I'm going to move to another 11 

topic.  12 

          PRESIDENT KALICKI:  Mr. Torterola, before 13 

you do, I do need to remind you that there still needs 14 

to be closely within the scope of Professor Douglas's 15 

questions and mine, and I think that you may be 16 

starting to push the limits.  In any event, it is 17 

taking up a lot of your time, so you may want to use 18 

some judgment here about how broadly and how 19 

extensively you continue on the follow-up line of 20 

questioning. 21 

          MR. TORTEROLA:  Thank you, Madam President.  22 
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I appreciate your words.  I only have one or two 1 

questions, and they are closely related to Professor 2 

Douglas's questions. 3 

          PRESIDENT KALICKI:  Okay.  Please continue. 4 

          BY MR. TORTEROLA:   5 

     Q.   Do you know--beyond the suspension of 6 

licenses granted in the area of mining, do you know if 7 

the Constitutional Court has suspended any licenses 8 

granted in other areas? 9 

     A.   I am not aware of any specific case. 10 

     Q.   So, you are not aware of any case in which 11 

the Court has suspended, due to public health, any 12 

license? 13 

     A.   No.  But I am not--I am not aware of 14 

specific cases. 15 

     Q.   Could you specify, have there been any 16 

specific cases of suspension due to public health 17 

ordered by the Court? 18 

     A.   As I said before, I am not aware.  I need to 19 

go back to the case law, the Constitutional case law.  20 

     Q.   And you do not have any knowledge of any 21 

Suspension ordered by a Court as a result, for 22 
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example, of a hearing pollution? 1 

     A.   No, I do not have any information of those 2 

specific cases.  I would have to review the 3 

constitutional jurisprudence. 4 

     Q.   So, you have never participated in any of 5 

those suspensions? 6 

     A.   No, I have not. 7 

     Q.   You mentioned--  8 

          MR. LLANO:  Madam President, I object.  I 9 

object.  Madam President, with respect, the questions 10 

are unclear as to what court Mr. Torterola is 11 

referring to.  So, is he asking about any court or the 12 

Constitutional Court or what? Because the questions 13 

seem to suggest that there may be lower courts 14 

addressing these issues, but it's unclear.  So, I 15 

would like to have some clarity on this point because 16 

Professor Fuentes deserves to know what is being 17 

asked. 18 

          PRESIDENT KALICKI:  Well, I certainly 19 

understood the questions as concerning the 20 

Constitutional Court.  That was, in fact, stated--"do 21 

you know if the Constitutional Court has suspended any 22 
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licenses granted in other areas."  So while follow-up 1 

questions then said "the Court," I assume this was 2 

still within the realm of discussing the 3 

Constitutional Court.  If Mr. Torterola has shifted 4 

gears and is discussing a different court, he can 5 

clarify, but I was not aware of any ambiguity. 6 

          MR. LLANO:  Okay.  As long as that is clear, 7 

I'm fine.  Thank you. 8 

          MR. TORTEROLA:  Thank you, Madam President.  9 

I am referring exclusively to the Constitutional 10 

Court. 11 

          BY MR. TORTEROLA:   12 

     Q.   Professor Fuentes, you referred to a case of 13 

suspension due to--or the suspension in Oxec of the 14 

Mining License. 15 

          Do you know what year that legal 16 

judgment was issued? 17 

     A.   The Oxec case was not a Mining License.  It 18 

was, rather, a hydroelectric plant. 19 

     Q.   You're right.  When was that issued? 20 

     A.   I don't recall, I believe it was 2017, or 21 

2018, but I do not recall precisely when it was 22 
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issued. 1 

     Q.   Was it before Exmingua? 2 

     A.   Yes.  Well, the provisional suspension, I 3 

believe it was before in the case of Exmingua, because 4 

in Exmingua the provisional suspension was granted in 5 

2015, so I think it was before. 6 

          Now, as to the final suspension, it was 7 

after the Oxec judgment. 8 

     Q.   How about San Rafael?  Was San Rafael prior 9 

to Exmingua? 10 

     A.   Yes.  The final suspension.  As to the 11 

provisional suspension, I think it was after the 12 

provisional suspension was issued for Exmingua.   13 

          MR. TORTEROLA:  I have no further questions.  14 

          PRESIDENT KALICKI:  Thank you. 15 

          Mr. Llano?  16 

          MR. LLANO:  Thank you, Madam President. 17 

FURTHER REDIRECT EXAMINATION 18 

          BY MR. LLANO:   19 

     Q.   Professor Fuentes, I have some additional 20 

questions.   21 

          I'd like to show on the screen C-92 that was 22 
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shown to you. 1 

          Do you recall this document?  It was shown 2 

to you several times; right? 3 

     A.   Yes, sir.  4 

     Q.   And you mentioned in the first 5 

paragraph--not the--where it says "certify."  First 6 

page, second paragraph, all uppercase. 7 

          Here there is a certification of having seen 8 

the book of minutes of the Municipal Council’s 9 

sessions, that includes the minute number 45-2011 of 10 

the meeting held on Friday, November 11, 2011, which 11 

includes an operative part that is cited below.  We 12 

are going to show that operative part.   13 

          The next paragraph, please. 14 

          In the final section of this paragraph, 15 

there are some considerations.  And in the final 16 

section it says:  "Therefore, and based on the 17 

considerations, it is hereby resolved as follows:  18 

One, a full construction license shall be granted to 19 

Exmingua as per the drawings submitted." 20 

          Do you see that? 21 

     A.   Yes. 22 
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     Q.   And if we move on to the next page, Page 2, 1 

there are two signatures.  One belongs to the 2 

Municipal Secretary, and the other one to the Mayor. 3 

          Do you see that? 4 

     A.   Yes. 5 

     Q.   And you would recall the question asked by 6 

the Tribunal's President in connection with the fact 7 

that, for the authorization to be fully valid, the 8 

Municipal Mayor had to sign it. 9 

          Do you recall that? 10 

     A.   Yes. 11 

     Q.   Now, let me show you a document that I think 12 

will clarify this.  We are going to show on the screen 13 

R-274. 14 

          Mr. Fuentes, you can see that at the 15 

beginning of the document, in the first line, it 16 

says:  "In the Municipality of Guatemala of the 17 

Department of Guatemala, being 15 hours and 3 minutes 18 

on the 23rd of August of the Year 2021 before the 19 

Fiscal Agent constituted in the Office of the 20 

Prosecutor for Administrative Crimes, Mr. Eduardo 21 

Avalos Figueroa appeared."  This was the signature we 22 
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saw before, of the former mayor, 75 years of age, 1 

etcetera.  And Mr. Figueroa, Avalos Figueroa, offers 2 

his evidence.  And I would like to take you, now, to 3 

Page 2 of this document.  Let me ask you a couple of 4 

questions. 5 

          Item 4, first line.  It reads:  "The 6 

document that allegedly corresponds to the 7 

Construction License granted to Exmingua S.A., which 8 

was provided by the entity referred to, in which it is 9 

observed that on the reverse there are two signatures, 10 

one of them presumably corresponding to the Appearing 11 

Party, Eduardo Avalos Figueroa, and there is an 12 

illegible signature which is not quite visible since 13 

this is a copy, and the original document is with the 14 

National Institute of Forensic Sciences of Guatemala, 15 

stating that such a document was not signed and 16 

indicating that he is not willing to appear before 17 

INACIF for the scriptural samples to be taken for 18 

matching purposes." 19 

          As a Guatemalan lawyer, what is your 20 

conclusion when you read that the mayor said that he 21 

was not willing to appear for his signature to be 22 
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compared to the signature in this document? 1 

     A.   The INACIF, the National Institute of 2 

Forensic Sciences is the agency that has to 3 

scientifically produce the evidence, and consequently, 4 

all the issues – all the tribunals, and all of the 5 

evidence of a scientific nature is verified or 6 

consulted to INACIF.  That is, INACIF is the one that 7 

has the final word in terms of the scientific 8 

evidence.  In this type of case, where there is a 9 

discussion of the potentially falsehood of a 10 

signature, it is the INACIF, the one that issues a 11 

decision that is practically unquestionable.   12 

          There could be some Experts hired by the 13 

Parties to analyze the situation, but it is INACIF the 14 

one that has the final word.  That is, at any rate, I 15 

think it is key in this case for INACIF to issue its 16 

learned opinion on the signature of these gentlemen 17 

that led to some questions regarding this document 18 

that he signed or didn't sign. 19 

     Q.   And, Professor Fuentes, bearing in mind this 20 

situation, what is your conclusion or what are the 21 

conclusions you reach when you read that this 22 
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gentleman was not willing to have the signature 1 

matched? 2 

     A.   It is concerning--right? Because he's not 3 

willing to provide clear evidence whether he is the 4 

person who actually signed the other document. 5 

     Q.   Very well. 6 

          Now, I would like to carry out an exercise.  7 

We are going to show on the screen the Spanish version 8 

of Page 2 of the document C-92 to the left of the 9 

screen, please. 10 

          ZOOM TECHNICIAN:  We are not getting the 11 

translation on the English channel. 12 

          MR. LLANO:  Please, Page 2 of R-274.  Can 13 

you hear that? 14 

          ZOOM TECHNICIAN:  Yes, we can.  Thank you. 15 

          BY MR. LLANO:   16 

     Q.   So, to the right on the screen, we are going 17 

to leave C-92 on the right, and then on the left we 18 

are going to put Page 2 of R-724 Spanish.  274, R-274.  19 

Very well.   20 

          As you can see, Professor Fuentes, 21 

Mr. Avalos also signed the Witness Statement that he 22 
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provided in August 2021. 1 

          If FTI could, please, blow up the signature 2 

of Mr. Avalos that appears on the left and the one 3 

that appears on the right.  Eduardo Avalos Figueroa.  4 

Please blow that up.  Very well. 5 

          Professor Fuentes, taking into account the 6 

fact that Mr. Avalos decided not to come to the 7 

INACIF, you can see the signatures of the documents in 8 

2011 and 2021? 9 

     A.   Yes. 10 

     Q.   What can you see on the screen, Mr. Fuentes? 11 

          PRESIDENT KALICKI:  I'm sorry.  Are you 12 

asking Professor Fuentes to now testify as a forensic 13 

handwriting expert?  Are you asking him to compare 14 

these two signatures? 15 

          MR. LLANO:  No, I'm asking as a lawyer.  I 16 

think it's pretty clear what we're looking at, and I'm 17 

just asking what he is seeing. 18 

          PRESIDENT KALICKI:  All right. 19 

          MR. LLANO:  And a lot of latitude was 20 

provided to my friend.  I ask merely one question on 21 

this. 22 
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          PRESIDENT KALICKI:  All right. 1 

          MR. TORTEROLA:  I think it is totally 2 

outside the questions that the Tribunal put to the 3 

Expert.  But, I mean, I'm in the hands of the 4 

Tribunal. 5 

          PRESIDENT KALICKI:  Professor Fuentes, 6 

recognizing this is not your area of expertise, do you 7 

have any observations you wish to make? 8 

          THE WITNESS:  I could say--and, of course, 9 

I'm not an expert on the matter and I cannot go in 10 

depth into that.  The first one appears to be a 11 

photocopy, and the second, it appears to be an 12 

original document.  It appears that there are relative 13 

similarities between these two signatures, but I do 14 

not have the expertise to determine whether that 15 

signature is authentic or if it is false. 16 

          MR. LLANO:  Thank you very much.  You can 17 

take that down, the document, please. 18 

          BY MR. LLANO:   19 

     Q.   Professor, you were asked a number of 20 

questions in connection with the powers that the 21 

authority has to tear down already-built buildings.  22 
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Do you know if there was an order to  tear down the 1 

construction works conducted by Exmingua?  2 

     A.   I do not have any knowledge of that.  But 3 

the most relevant thing that I can say again is that 4 

the judgment of the Constitutional Court, where it 5 

specifically indicates that there is doubt as to the 6 

document that was used to grant the construction 7 

permit, I think this is a determining factor for a due 8 

process to start, in order to determine what is the 9 

truth and what is not the truth. 10 

     Q.   Thank you very much, Mr. Fuentes. 11 

          MR. LLANO:  I have no further questions. 12 

          PRESIDENT KALICKI:  All right.  Thank you 13 

very much, Professor Fuentes.  We have kept you 14 

somewhat longer than we--  15 

          MR. TORTEROLA:  Madam President. 16 

          PRESIDENT KALICKI:  Yes. 17 

          MR. TORTEROLA:  I have two questions as to 18 

follow up of those questions that Counsel just put to 19 

the Witness.  20 

          PRESIDENT KALICKI:  Sorry.  We have not in 21 

these proceedings been doing recross to redirect after 22 
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Tribunal questions, so I think we do need to cut this 1 

off.  And if we provide additional now, then we have 2 

to keep this going for every witness.  Each Counsel 3 

has had an opportunity. 4 

          MR. TORTEROLA:  I understand.  As I said, 5 

I'm in your hands.  If that's your ruling, it's fine 6 

with me.  Thank you. 7 

          PRESIDENT KALICKI:  Thank you.  It is simply 8 

so that we can have order, and the same rules apply to 9 

everybody.  We did not allow this for prior Witnesses.   10 

          So, Professor Fuentes, we've kept you longer 11 

than we anticipated.  We're very grateful to you for 12 

returning to assist us.  Your testimony has been very 13 

helpful to the Tribunal.  So, thank you very much, and 14 

you are now excused. 15 

          THE WITNESS:  Thank you, Madam President.  16 

Have a good day, to all the Members of the Tribunal. 17 

          PRESIDENT KALICKI:  Thank you. 18 

          (Witness steps down.) 19 

          PRESIDENT KALICKI:  All right.  Counsel, let 20 

us take the first 15-minute break now.  I know FTI 21 

will be using that break to try to set up the 22 
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connections for Vice Minister Pérez, who I understand 1 

is the next Witness, for his resumed cross.  So, let 2 

us take a break.  It is about 35 after the hour, so we 3 

will return at about 10 minutes to the hour.   4 

          I see Ms. Arguello.  Is there--no, I thought 5 

you were popping in to tell me something. 6 

          All right.  We will see everybody back in 7 

15 minutes. 8 

          (Brief recess.)      9 

          PRESIDENT KALICKI:  All right.  We will 10 

resume now.    11 

OSCAR RAFAEL PÉREZ RAMÍREZ,  12 

RESPONDENT'S WITNESS, RE-CALLED 13 

          PRESIDENT KALICKI:  Welcome back, Vice 14 

Minister Pérez.   15 

          Can you see me and hear me adequately? 16 

          THE WITNESS:  Good morning, Madam President.  17 

I can hear you and I can see you properly.   18 

          PRESIDENT KALICKI:  Terrific.  19 

          THE WITNESS:  And good morning to everyone. 20 

          PRESIDENT KALICKI:  Thank you.   21 

          We are grateful to you for returning again 22 
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after the weekend to complete your testimony.  I would 1 

simply remind you that you remain under the force of 2 

the affirmations that you provided at the beginning of 3 

your testimony.  We don't have to go through that 4 

formality again, but those remain in effect. 5 

          All right.  So, Mr. Llano, we are in your 6 

hands, just with the provisos that, as you know, this 7 

recross is intended to be limited to the two updates 8 

that he provided to his Second Witness Statement.  So, 9 

we are in your hands. 10 

          MR. LLANO:  Thank you, Madam President.  11 

Let's proceed. 12 

CROSS-EXAMINATION (Continuing) 13 

          BY MR. LLANO:   14 

     Q.   Good morning, Vice Minister.  How are you? 15 

     A.   Good morning, sir.  It's a pleasure to greet 16 

you. 17 

     Q.   Likewise. 18 

          So, Part 2 of our conversation.   19 

          Vice Minister, let's talk about 20 

consultations by the MEM pursuant to judgments of the 21 

Constitutional Court.  That's the issue that was left 22 
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pending as between us. 1 

     A.   Fine. 2 

     Q.   I'd like to begin, then, with your Second 3 

Statement. 4 

          MR. TORTEROLA:  Madam President, I'm sorry, 5 

but I need to interject.  I really understood that the 6 

recross of this second step was exclusively about the 7 

Executive Order and the CGN document by which the 8 

consultations had ended and not about the 9 

consultations in general.  If there is a close 10 

connection to the CGN document, I do not object, but 11 

if this is a second opportunity to reargue or recross 12 

on every other issue, that it has already been raised 13 

last Friday, I think it's going to be unfair for 14 

Guatemala and for the Witness because it's going to be 15 

a de novo interrogation. 16 

          PRESIDENT KALICKI:  So, first of all, 17 

Mr. Llano, let me speak first.  You may have something 18 

you wish to say. 19 

          But, first of all, we don't have a question 20 

pending, so there's nothing yet for the Tribunal to 21 

rule on as to whether it is within the anticipated 22 
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scope or not.  We might want to wait until we have a 1 

question pending.   2 

          But, secondly, I will say that Paragraph 32 3 

of the Second Witness Statement, Mr. Pérez said:  4 

"After the final execution order is served, I expect 5 

the process of consultation will be carried out in 6 

accordance with the following schedule."  He's now 7 

said that the final execution order has been served, 8 

and so, I think it is--if that's where Mr. Llano is 9 

going, as to what now happens next, I think that's 10 

permissible.  If he's going somewhere else, we'll hear 11 

about it and we'll rule on it once we've heard the 12 

question.  But there was a direct connection in that 13 

paragraph between the final execution order, if one 14 

was awaiting, and what was expected to happen next. 15 

          So, let us see what the question is, and we 16 

can then take it step by step. 17 

          Mr. Llano, you have heard those directions, 18 

but if there is anything else you need to say now, you 19 

may do so. 20 

          MR. LLANO:  It is all clear.  Thank you, 21 

Madam President. 22 



Page | 1369 
 

B&B Reporters 
001 202-544-1903 

          BY MR. LLANO:   1 

     Q.   Very well.  Second Statement, please, if we 2 

can put that up on the screen.  Let's go to 3 

Paragraph 15 of the Second Statement, please.   4 

          At the beginning of the paragraph, it says 5 

in those cases brought before the Courts, as are the 6 

cases was Exmingua, San Rafael, or CGN, the MEM may 7 

not start with the consultation process until it 8 

receives the final judgment or a final execution 9 

order.  10 

          Do you see that? 11 

     A.   Yes, I do. 12 

     Q.   What do you understand by "ejecutoria" or 13 

"final judgment"? 14 

     A.   That is the notice in which the 15 

Constitutional Court indicates that all the 16 

proceedings pending under the amparo have finalized, 17 

and, therefore, one should proceed to enforce the 18 

operative part of the judgment. 19 

     Q.   And until such time as such notice that you 20 

just mentioned is received, the MEM cannot begin the 21 

consultation process; is that correct? 22 
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     A.   Yes, it is correct. 1 

     Q.   Mr. Pérez, why did the MEM not carry out 2 

those consultations before these cases were brought 3 

before the Courts? 4 

     A.   I have no idea why that wasn't done. 5 

     Q.   Because that's prior to your coming in as 6 

Vice Minister? 7 

     A.   Yes, exactly. 8 

     Q.   Mr. Pérez, you're the only Witness from the 9 

MEM who we have in this Arbitration. 10 

     A.   Okay. 11 

     Q.   And you told me on Friday that you had 12 

reviewed several MEM files in preparing your 13 

Statement.  Do you have no idea why it is that your 14 

Ministry did not engage in those consultations before 15 

these cases were brought before the Courts?   16 

          Is that correct? 17 

     A.   Yes, that's correct. 18 

     Q.   In summary, Vice Minister, the MEM did not 19 

engage in the consultations before, for whatever the 20 

reason may be, and after the cases were brought before 21 

the Courts, the MEM cannot engage in the consultations 22 
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either until the last clarification of the last appeal 1 

is resolved; is that correct? 2 

     A.   That is correct. 3 

     Q.   You don't mention in your Statements that a 4 

proceeding for liability has been brought against some 5 

past officer of the MEM for not having carried out the 6 

consultations against Exmingua; is that correct? 7 

     A.   Yes, that is correct. 8 

     Q.   Nor do you mention in your Statements that 9 

any proceeding for liability has been brought against 10 

any past public official of the MEM in other cases or 11 

in relation to other cases in which the Constitutional 12 

Court determined that consultations should have been 13 

carried out; correct? 14 

     A.   Correct. 15 

     Q.   In your Statements, nor do you mention that 16 

any internal investigation has been initiated in the 17 

MEM in order to determine why those consultations were 18 

not carried out previously; correct? 19 

     A.   I don't mention that.  That is correct. 20 

     Q.   Now, you'll recall that on last Friday 21 

afternoon, when you were present in this hearing, the 22 
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Tribunal ordered the representatives of the State to 1 

deliver to the representatives for the Claimants the 2 

documentation in the hands of the MEM regarding the 3 

final judgment or execution order of the 4 

Constitutional Court in respect of the Exmingua case. 5 

          Do you recall? 6 

     A.   Yes, I do recall that. 7 

     Q.   And you'll also recall that the Tribunal 8 

also asked that any written evidence be turned over 9 

indicating that the final judgment or final execution 10 

order was--notice was given to Exmingua. 11 

          Do you recall? 12 

     A.   I'm not completely as sure as the previous 13 

elements that you just mentioned, but it could well 14 

be. 15 

     Q.   So, just to confirm, let's put up on the 16 

screen the Transcript of the Hearing from the 4th, 17 

from March 4--or Day 4. 18 

          This is the English-language version.  In 19 

the English-language version, if we could turn to 20 

Page 1047, and in the Spanish-language version, 1076.  21 

1047 in English.  That's fine.  And in Spanish, it is 22 
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1076.  1 

          Very well.  And at Line 21 of the 2 

Spanish-language version--and that corresponds to 3 

Line 16 in the English-language version, it says:  4 

"The other item which we would like to be produced 5 

promptly to Claimants"--we have to move to the right 6 

because of the way the pages are organized.  7 

          "The other issue that is asked for is a copy 8 

for the Claimant, if any exist, is to the extent the 9 

Respondent has any written proof that the final 10 

written order was previously served on Exmingua.  I 11 

don't mean a phone call by somebody.  I mean if 12 

there's a letter or so forth forwarding this, that 13 

this should also be supplied to Claimants." 14 

          Do you see that? 15 

     A.   Yes, I do. 16 

     Q.   Very well.  So, let me repeat the question 17 

to you, having seen the Transcript. 18 

          Do you recall that the Tribunal asked that 19 

any written evidence be provided indicating that the 20 

final order was previously served on Exmingua.  21 

          Do you see that? 22 
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     A.   Yes, that's correct, I do see it. 1 

     Q.   Now, in respect of the case of Exmingua, we 2 

received that afternoon, Thursday, from the 3 

representatives of the State the document that we are 4 

now going to show on the screen.  And it's --  5 

          PRESIDENT KALICKI:  Just a second.  Before 6 

you show any document. 7 

     Q.   --1592-2014. 8 

          (Overlapping speakers.) 9 

          PRESIDENT KALICKI:  Sorry.  We had 10 

overspeaking. I apologize.  Counsel just said you were 11 

about to show a document on the screen.  We have not 12 

had any application to add any exhibits to the record.  13 

So, before you show anything on the screen, if it's 14 

something that's not currently in the record, we need 15 

to clean that up. 16 

          Are you applying to add an exhibit to the 17 

case? 18 

          (Overlapping speakers.) 19 

          MR. LLANO:  Thank you, Madam President.  You 20 

are absolutely correct.  And that is good order.  Yes.  21 

So, we received from opposing Counsel two documents, 22 
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one of which is the one that I intend to show now.  In 1 

order to continue with my cross-examination, I do 2 

apply, respectfully, to incorporate the document 3 

produced by Respondent into the record.  I do not have 4 

the exhibit number that that would attach, but I do 5 

request the incorporation. 6 

          PRESIDENT KALICKI:  Just to be clear for the 7 

record, all you've--you've simply described it as one 8 

of two documents you received.  This is the Final 9 

Order of the Constitutional Court? 10 

          MR. LLANO:  That's exactly correct. 11 

          PRESIDENT KALICKI:  Okay.  The Tribunal will 12 

allow--well, first off, again, for the sake of good 13 

order, Mr. Torterola, any objection to the Final 14 

Constitutional Court order being admitted to the 15 

record? 16 

          MR. TORTEROLA:  Well, we don't have 17 

objection to that being included in the record, but I 18 

think that both documents should be added to the 19 

record, not only one document. 20 

          PRESIDENT KALICKI:  Well, we will take up 21 

the issue of the second document when one or the other 22 
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Party seeks to use it with the Witness.  But let's go 1 

one document at a time.  All right. 2 

          MR. TORTEROLA:  Yeah.  Yeah.  And I just 3 

would like to add also, Madam President, that, if we 4 

send those documents, it was with the only goal to 5 

provide--we understood that the Tribunal was 6 

requesting all documents that showed knowledge from 7 

Exmingua of the "ejecutoria," the Executive Order, and 8 

that the consultations were taking place.  I mean, I 9 

would like to say that we didn't have the intention to 10 

go beyond what the Tribunal has ordered, but the 11 

opposite is true to fully comply with the request made 12 

by the Tribunal. 13 

          PRESIDENT KALICKI:  Thank you.   14 

          Well, we do understand your position.  We 15 

have already the Respondent's letter of 3 March 2022, 16 

which asserts that Exmingua had notice because the 17 

document was in the court file, to which Exmingua was 18 

a party.  I'm sure Claimant may have views on that 19 

letter.  This is not the opportunity for argument 20 

between Counsel.  We are just taking it step by step.   21 

          As to the order itself, there is no 22 
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objection, it is an  official court document, as we 1 

understand it.  The Tribunal will allow it to be added 2 

to the record.  I'll note, of course, at this point 3 

the Tribunal doesn't have it itself.  It hasn't been 4 

sent to us properly, so no criticism, but we simply do 5 

not have it.  And when we receive it, it will still be 6 

presumably only in Spanish.   7 

          So, we are going to have to work step by 8 

step.  Any passage you show to us, we will need the 9 

Interpreters to translate for us, and in due course, 10 

we will invite both Parties to submit a written 11 

English interpretation of any passage they consider 12 

appropriate for the Tribunal to see.  But, for now, we 13 

will just work through the Interpreters.   14 

          And do have someone from your team later 15 

today email it to the Secretariat with the next 16 

exhibit number so it can be formally added to the 17 

record. 18 

          MR. LLANO:  We will email it immediately, 19 

Madam President, and I'm told that it would be given 20 

the Number C-1065.  21 

          PRESIDENT KALICKI:  Okay.  Well, let us 22 
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proceed in the meantime. 1 

          MR. LLANO:  Thank you. 2 

          BY MR. LLANO:   3 

     Q.   So, we are going to show this document on 4 

the screen. 5 

     A.   Very well. 6 

     Q.   For the record, this--Vice Minister, this is 7 

a 140-page document, and I am just confirming that we 8 

are, indeed, using the same PDF that was shared with 9 

us by the representatives for the State. 10 

          If we could stay right there on Page 1.   11 

          Can you see that at the top of the page, 12 

there is a letterhead of the Supreme Court of Justice; 13 

correct? 14 

     A.   I see it. 15 

     Q.   And to the left, there is a seal indicating 16 

received; correct? 17 

     A.   Correct. 18 

     Q.   It was received specifically by the Unit of 19 

Legal Counsel of the Ministry of Energy and Mines on 20 

22 October 2021. 21 

          Do you see that? 22 
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     A.   That's right. 1 

     Q.   And that was exactly seven days after the 2 

date of your Second Witness Statement; correct? 3 

     A.   Correct.   4 

     Q.   And to confirm, between October 22, 2021, 5 

and March 3, 2022, when you came forward to give 6 

testimony in this Hearing, during those four months 7 

you did not file an update of your Witness Statement 8 

in this Arbitration; is that correct?  9 

     A.   That is correct. 10 

     Q.   And, once again, if we could get a view of 11 

the full page, please. 12 

          In the document that you see on the screen, 13 

there is no seal indicating "received" by Exmingua; 14 

correct? 15 

     A.   Correct. 16 

     Q.   Nor from any other entity or person apart 17 

from the MEM; correct? 18 

     A.   That is right. 19 

     Q.   Can you see that it is a letter directed 20 

solely to the Minister of Energy and Mines. 21 

          Do you see that?   22 
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     A.   Yes, I do see that. 1 

     Q.   And at the end of the letter, there's a 2 

signature, and below that signature appears the name 3 

Nadia Paola Palma Herrarte, and under that name 4 

appears her position as chief clerk of the Amparos 5 

Section, Supreme Court of Justice. 6 

          Do you see that? 7 

     A.   I do. 8 

     Q.   This is not a judge who signs this letter; 9 

correct? 10 

     A.   That's right. 11 

     Q.   Let's read it since it's short.  First 12 

paragraph of the letter, please.   13 

          It says, I'll read slowly for interpretation 14 

sake: "I respectfully address you for its 15 

implementation or compliance.  I forward a 16 

certification of the Judgment of 28 June 2016 handed 17 

down by the Supreme Court of Justice, sitting as 18 

amparo court in amparo matter 1592-2014, requested by 19 

the Centre for Legal, Environmental, and Social Action 20 

of Guatemala, CALAS, through its legal representative 21 

before the Courts, attorney Pedro Rafael Maldonado 22 



Page | 1381 
 

B&B Reporters 
001 202-544-1903 

Flores, against the Minister of Energy and Mines.  1 

Attached to the present is a photocopy of the 2 

certification of 5 August 2021, which contains the 3 

Judgment of 11 June 2020, concurring vote of 4 

22 June 2020 by Judge María de Los Ángeles Araujo 5 

Bohr, and order of the 30 July 2021 handed down by the 6 

Constitutional Court in the joined appeals 3207-2016 7 

and 3344-2016."   8 

          Have I read it correctly thus far? 9 

     A.   I think you have. 10 

     Q.   And the second paragraph says:  "No 11 

antecedent is submitted considering that it was 12 

returned within the amparo proceeding, 1246-2016, 13 

official 10, or 10th official, dated 20 December 2017, 14 

as appears in the uncertified copy attached of the 15 

unofficial note with the seal of received." 16 

          Did I read it correctly? 17 

     A.   Yes. 18 

     Q.   So, as per this communication, it attaches 19 

six things: the certification of authenticity and 20 

exhaustion of remedies, 5 August 2021; the Amparo 21 

Judgment of the Supreme Court of Justice of 22 
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28 June 2016; the Judgment of the Constitutional Court 1 

of 11 June 2020; the concurring vote of Judge Araujo 2 

Bohr of June 22, 2020; the order of clarification of 3 

the Constitutional Court of 30 July 2021; and the 4 

official note regarding the return of the antecedents 5 

to the MEM of 20 December 2017.   6 

          Do you agree?  7 

     A.   Those last two, I don't see in that text. 8 

     Q.   Well, let's look at them then.  Let's look 9 

where these documents begins.  Page 3.  Here, Vice 10 

Minister, begins the Judgment of First Instance of the 11 

Supreme Court of Justice of 28 July 2016. 12 

          Do you see that in the header? 13 

     A.   I do. 14 

     Q.   Now, Page 36.  Here is the signature sheet 15 

of the Judgment of the Supreme Court of Justice, 16 

Mr. Vice Minister.  17 

     A.   Okay. 18 

     Q.   Page 37.  This is the certificate of 19 

authenticity of the Judgment of the Supreme Court of 20 

Justice. 21 

          Do you see that? 22 
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     A.   Umm-hmm. 1 

     Q.   You have to say "yes," Mr. Pérez. 2 

     A.   Yes.  I'm sorry.  Yes, I see it. 3 

     Q.   Page 39.  Here begins the Judgment on appeal 4 

of the Constitutional Court of 11 June 2020. 5 

          Do you see that? 6 

     A.   I do see it. 7 

     Q.   Page 130.  And this is the signature sheet 8 

of the Judgment of the Constitutional Court. 9 

          Do you see that? 10 

     A.   I do see it. 11 

     Q.   Next page, please, 131.   12 

          And this is the vote cast by Judge Araujo 13 

Bohr. 14 

          Do you see that in the title? 15 

     A.   I do see it. 16 

     Q.   Next page, 132. 17 

          Here begins the Order of Clarification by 18 

the Constitutional Court of 30 July 2021, even though 19 

it appears that it's not complete because, as you can 20 

see in the upper right-hand corner, it begins 21 

Pages 6--at Page 6 of 9. 22 
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          Do you see that? 1 

     A.   Yes, I do. 2 

     Q.   Page 135.  Let's see the full page.   3 

          This is the signature sheet for the Order of 4 

Clarification by the Constitutional Court. 5 

          Do you see that? 6 

     A.   I see it. 7 

     Q.   Page 137. 8 

          This is the Certificate of Authenticity and 9 

Exhaustion of Remedies in respect of the Judgment of 10 

Constitutional Court. 11 

          Do you see that? 12 

     A.   Yes, I see it. 13 

     Q.   And, finally--I'm sorry, Page 139. 14 

          Here, there's a signature, and next to the 15 

signature, you can see the date is August 5, 2021, as 16 

was noted in the official letter that we're seeing, 17 

the signature and the date. 18 

          Do you see that? 19 

     A.   Yes, I see it. 20 

     Q.   And, finally, Page 139. 21 

          And this is a communication from the Supreme 22 
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Court of Justice of 15 December 2017 returning the 1 

administrative record of the Progreso VII Derivada of 2 

the Exploitation License to the MEM. 3 

          Do you see that? 4 

     A.   Yes, I do. 5 

     Q.   Now, to confirm, Mr. Pérez, do you recognize 6 

this document that I'm showing you and its annexes as 7 

the document that you made reference to last Thursday 8 

as the final judgment notice or final execution order 9 

of the Judgment in relation to Exmingua? 10 

     A.   Yes. 11 

     Q.   Thank you.   12 

          And as we've seen, there is no service of 13 

notice document here that this has been served on 14 

Exmingua; correct? 15 

     A.   Correct. 16 

     Q.   And there is not in any document any 17 

communication of any sort directed to Exmingua with 18 

respect to the Notice of Final Judgment in this 19 

amparo; correct? 20 

     A.   Correct. 21 

     Q.   Now, as we've seen, Vice Minister, this 22 
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document contains the Judgment of 11 June 2020 handed 1 

down by the Constitutional Court in the case of 2 

Exmingua. 3 

          Do you recall that? 4 

     A.   Yes.  5 

     Q.   So, let's project the version of that 6 

judgment that is at C-145, because you can see it more 7 

clearly than what's in this document.  C-145, please.  8 

          And this is the Judgment of the 9 

Constitutional Court of 11 June 2020. 10 

          You see that on the first page; correct? 11 

     A.   Yes, I do. 12 

     Q.   Have you reviewed this Judgment, Mr. Pérez? 13 

     A.   Yes, I have taken a look at it.  I have 14 

taken a look at it.  I can't say that I have studied 15 

it in depth, but I am familiar with it, yes. 16 

     Q.   Thank you. 17 

          But do you recall, in general, that this 18 

judgment orders the MEM to carry out consultations 19 

related to ILO Convention 169; correct? 20 

     A.   Yes, that's correct. 21 

     Q.   And the first step established by the Court 22 
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in this Judgment is to determine the demographic data 1 

regarding the Indigenous population which will 2 

foreseeably be impacted by Exploitation License of 3 

Progreso VII Derivada; correct? 4 

     A.   Correct. 5 

     Q.   And this had to be done within 15 days of 6 

the Judgment becoming firm, according to the Court; is 7 

that right? 8 

     A.   Yes, it is right. 9 

     Q.   Now, if we count from 22 October 2021, that 10 

period lapsed on 6 November 2021. 11 

          Do you agree? 12 

     A.   Yes, I agree. 13 

     Q.   You did not file any document or submit any 14 

document that showed that the determination of 15 

demographic data for Progreso VII Derivada was done in 16 

that time frame; is that right? 17 

     A.   That you didn't submit it to where? 18 

     Q.   To the arbitration? 19 

     A.   To the arbitration, no. 20 

     Q.   And you'll recall that--  21 

          MR. TORTEROLA:  Objection.  Objection.  22 
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Madam President. 1 

          PRESIDENT KALICKI:  What is the objection? 2 

          MR. TORTEROLA:  Madam President, all of 3 

these questions on demographic data, the conditions 4 

that they were ordered to determine and so on could 5 

have been reviewed last Friday or asked about last 6 

Friday because this Judgment was already in the hands 7 

of Claimants' attorneys at that time.  The examination 8 

is regarding the Notice of Final Judgment or the 9 

non-Notice of Final Judgment.  And so, it's 10 

problematic that he's being asked about things that 11 

they could have asked about last Thursday--Thursday or 12 

Friday, when this situation came up.  That is my 13 

objection. 14 

          PRESIDENT KALICKI:  All right.  Mr. Llano, 15 

any response? 16 

          MR. LLANO:  Sure.  Madam President, I'm 17 

asking about execution phase.  That's where we are, 18 

and my earlier question was starting from October 22, 19 

2021, when did that first item expire?   20 

          Now, the only predicate for that question is 21 

the document because we now know that that document 22 
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was received, the so-called "execution order" was 1 

received on October 22nd.  That question would have 2 

made no sense without the document, and so everything 3 

I'm asking is based on this timeline that is set out 4 

as a result of this document.  So, these questions are 5 

completely apposite at this time.  They relate to 6 

execution.  And I was instructed to hold off on 7 

execution questions and execution-related questions 8 

because the document was not available to me before.  9 

And so, I respectfully request that the objection be 10 

denied. 11 

          And, by the way, it's interesting that 12 

Guatemala is seeking to cancel these questions when 13 

they have made so much noise about what Exmingua knew 14 

and didn't know on the basis of this document.  So, I 15 

do request some latitude here as a result of the late 16 

receipt of this particular document. 17 

          PRESIDENT KALICKI:  Okay.  Well, in general, 18 

I will say the Witness's Second Witness Statement, 19 

both Paragraphs 28 and Paragraphs 32, do discuss 20 

various steps that he says the MEM cannot formally 21 

commence until the Final Execution Order is received, 22 
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although the Witness Statement talks about certain 1 

preparatory actions that were carried out.   2 

          But, in any event, the Tribunal has not yet 3 

heard any examination of the Witness as to what, if 4 

any, steps have been taken since the Execution Order 5 

was received.  The questioning is, therefore, not 6 

duplicative of anything that was posed last week, and 7 

we will allow it to be asked. 8 

          Now, of course, Mr. Torterola, you will have 9 

the opportunity to redirect, of course. 10 

          Mr. Llano, please proceed. 11 

          MR. LLANO:  Thank you very much. 12 

          BY MR. LLANO:   13 

     Q.   Vice Minister, you'll recall that, 14 

according--or in keeping with the Judgment by the 15 

Constitutional Court, consultations must be carried 16 

out within 12 months counted from the 17 

Judgment becoming firm. 18 

          Do you recall that? 19 

     A.   In this particular case, yes. 20 

     Q.   Thank you.   21 

          And during that period, you'll recall that 22 
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the Constitutional Court ordered the MEM to submit 1 

detailed quarterly reports specifying progress in the 2 

consultation process. 3 

          Do you remember that? 4 

     A.   Yes, I do. 5 

     Q.   So, if we count from 22 October 2021, the 6 

deadline for the first quarterly--detailed quarterly 7 

report lapsed on 22 January 2022. 8 

          Do you agree?  9 

     A.   I do agree. 10 

     Q.   And you did not submit any document--in this 11 

Arbitration proceeding, you did not submit any 12 

document showing that the MEM, indeed, did submit said 13 

detailed Report to the Constitutional Court; correct? 14 

     A.   Myself in particular, no.  Now, I don't know 15 

if you're referring to the documents that were 16 

requested on Thursday.  17 

     Q.   Are there other documents that you did not 18 

submit and that you had an obligation to submit as per 19 

the Order on Thursday? 20 

     A.   No. 21 

          MR. TORTEROLA:  Indeed, we were asked not to 22 
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communicate with him. 1 

          BY MR. LLANO:   2 

     Q.   Okay.  I'm going to repeat the question to 3 

you, Mr. Pérez. 4 

          You personally did not submit or produce in 5 

this Arbitration any document showing that the MEM 6 

submitted the detailed quarterly report to the 7 

Constitutional Court; correct? 8 

     A.   Personally, I have not submitted any of the 9 

documents that were requested on Thursday. 10 

     Q.   Please answer the question, sir. 11 

          You did not produce in this Arbitration any 12 

document that shows that you or the MEM submitted a 13 

detailed quarterly report to the Constitutional Court; 14 

correct? 15 

          PRESIDENT KALICKI:  Mr. Llano, I-- 16 

          THE WITNESS:  I personally have not done so.  17 

I don't know if the lawyers may have requested that 18 

directly from the Ministry of Energy and Mines. 19 

          BY MR. LLANO:   20 

     Q.   Okay.  Let's go to Page 71.  21 

          PRESIDENT KALICKI:  Mr. Llano, I don't 22 
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think, as a general matter, it's terribly productive 1 

to cross-examine a Witness about what is or is not in 2 

the Arbitration file.  An individual Witness can't be 3 

expected to know that.   4 

          So, that's an argument to the Tribunal.  5 

It's an argument among Counsel.  The Witness is not 6 

going to know the answers to these questions.  So, I 7 

suggest that you focus on what the Ministry has done, 8 

not what's happened in the Arbitration. 9 

          MR. LLANO:  I agree.  I will move on.  I 10 

just wanted to clarify that I was not asking him about 11 

the Arbitration record.  I was asking him what he has 12 

provided to the Tribunal himself.   13 

          But I will move on. 14 

          BY MR. LLANO:   15 

     Q.   Very well.  We're at Page 71.  That's 16 

Page 35 of the English-language version.  And there's 17 

a section entitled "Guidelines for Consultation 18 

Processes." 19 

          Do you see that? 20 

     A.   Yes, I see it. 21 

     Q.   And on the next page under Section (b), or 22 
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subsection (b)--it's the next page in Spanish and in 1 

English.  This Paragraph (b) refers to the demographic 2 

survey that we mentioned before that needs to be 3 

carried out in a matter of 15 days. 4 

          Do you see that? 5 

     A.   Yes, I see it. 6 

     Q.   And Section C, the next one, says:  "Upon 7 

reception of the aforementioned documents, the 8 

Ministry of Energy and Mines shall issue a call 9 

through all media outlets reaching the municipalities 10 

within the Project's area of influence." 11 

          Do you see that? 12 

     A.   I see it. 13 

     Q.   And then there's a list of the persons and 14 

institutions who must be reached out to, given notice, 15 

Municipality Council, Indigenous Communities.   16 

          If we keep going down to the next page of 17 

the Spanish-language version--the next page of the 18 

Spanish-language version, please, for the 19 

screen--there at (e), you can see it includes Exmingua 20 

in the list.   21 

          Do you see that?  22 
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     A.   I do, yes.  Correct. 1 

     Q.   And you did not testify on Thursday that 2 

this call had been made.  You did not testify to that 3 

effect; correct? 4 

     A.   That's correct. 5 

     Q.   So, you have not testified in your direct 6 

testimony on Thursday the updating, nor have you 7 

produced any documentation showing, that the MEM has 8 

taken the first three steps in the consultation 9 

process--that is to say, the demographic survey, the 10 

first quarterly report to the Court, or convening the 11 

participants in the consultation. 12 

          You have not testified to that effect; 13 

correct? 14 

     A.   I have not yet, as of now, testified as to 15 

such. 16 

     Q.   Nor have you--  17 

          MR. LLANO:  You're on mute. 18 

          ZOOM TECHNICIAN:  Madam President, we can't 19 

hear you. 20 

          PRESIDENT KALICKI:  I apologize.  Let me 21 

jump in.   22 
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          He has not testified about these events 1 

because, by definition, we deferred all questions 2 

about these events, but just so we have, perhaps, a 3 

clearer understanding:  Vice Minister Pérez, without 4 

going into details--just, really, yes or no--have any 5 

of these events occurred yet, these three events, the 6 

demographic data event, the report, and the call?  7 

Have any of these occurred yet? 8 

          THE WITNESS:  Yes.  The population survey 9 

and the quarterly report have been done. 10 

          PRESIDENT KALICKI:  All right.  We will let 11 

Counsel continue to follow up, but I think that's a 12 

more useful question than "have you previously 13 

testified."  By definition, we deferred his testimony, 14 

so he has not yet testified.   15 

          Feel free to ask him questions. 16 

          MR. LLANO:  Madam President, with all 17 

respect, this is what we were afraid of exactly.  I'm 18 

not putting it on you, of course, but this is new 19 

testimony he has just given about documents that are 20 

not in the record, documents that relate to the 21 

so-called "execution of the order," that, we submit, 22 
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were covered by the Tribunal's Order, and we don't 1 

have.  And so, I think this poses an issue that we 2 

will need to discuss in respect of compliance with the 3 

Tribunal's Order, documents not turned over and new 4 

developments that are being voiced by Mr. Pérez now 5 

here on the stand. 6 

          How am I supposed to cross-examine him on 7 

these supposed events that took place without any 8 

documents?   9 

          So, you know, if I had, for example, the 10 

Quarterly Report, I would have questions about that, 11 

or the demographic profile and so forth.  I would have 12 

questions on that, too.  So, I think that we are 13 

before a very serious due process issue in connection 14 

with the Tribunal's Order and compliance thereof, and 15 

we respectfully reserve our rights in that respect. 16 

          PRESIDENT KALICKI:  Well, I hear the 17 

reservation of rights.  What I have not yet heard is 18 

any actual application to the Tribunal. 19 

          MR. LLANO:  My application--yes.  Of course. 20 

          (Overlapping speakers.) 21 

          PRESIDENT KALICKI:  In general, when there 22 
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are events that occur very close to a Hearing, there 1 

are various ways of procedurally dealing with it.  One 2 

is an application to have a subsequent session of the 3 

Tribunal to address those events, or an application 4 

for a document production order, or an application to 5 

prohibit these events from entering into the record.  6 

There are various different avenues that Counsel can 7 

explore.   8 

          I've not heard any application at all, and I 9 

recognize this is late-breaking, and I understand why, 10 

but to reserve rights when no application has yet been 11 

made for the Tribunal to rule upon is somewhat 12 

awkward.  We are being told that you may have a due 13 

process objection to something we have not yet been 14 

given a chance to rule on. 15 

          So, with respect, let's take it one step at 16 

a time.  If you have an application to be made, make 17 

it. 18 

          MR. LLANO:  Yes.  Yes. 19 

          PRESIDENT KALICKI:  But to reserve an 20 

objection to something which has not yet been the 21 

subject of an application is not, with respect, 22 
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procedurally, I think, appropriate.   1 

          So, let us know what you propose.  Do you 2 

want to question him about this now or not?  If not, 3 

what do you propose? 4 

          MR. LLANO:  Yes, Madam President, I 5 

appreciate the dilemma, and I apologize if I was being 6 

inconsistent in my request.   7 

          Part of the reason here is that this is 8 

breaking news indeed, and so, we are being confronted 9 

with other documents that exist, apparently, out there 10 

that we have not seen, not been provided to us, 11 

et cetera.  And so, I need a moment to process this 12 

information.  But I certainly cannot question 13 

Mr. Pérez on things that are not in the record and 14 

that we are only learning--again, this is the same 15 

problem we mentioned before, the trickle-down evidence 16 

issue.  And so, my application--  17 

          PRESIDENT KALICKI:  Yes. 18 

          MR. LLANO:  Concretely, our application is 19 

that any such documents need to be provided to us, 20 

pursuant to the Tribunal's prior Order, and--in fact, 21 

Madam President, can you give us a moment to confer 22 
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internally? 1 

          PRESIDENT KALICKI:  We certainly can do 2 

that, but my goal is to make productive use of the 3 

time we have now.  So, one thought would be, why don't 4 

you question him on, to the extent you can, materials 5 

that are in the record and are in his Witness 6 

Statement, and then we can consider any Application 7 

for additional document production and additional 8 

testimony as and when--once we've had a chance to hear 9 

both Parties? 10 

          I don't want to take an hour now to hear 11 

argument by both Parties about an application for the 12 

first time.  We have the Witness here.  I don't know 13 

if you have any other questions that you can ask him. 14 

          MR. LLANO:  I do. 15 

          PRESIDENT KALICKI:  So, why don't we do 16 

that?  We have the Witness.  Let's make productive use 17 

of the time while we have the Witness here.  18 

Applications can be dealt with in writing or in 19 

separate session with Counsel without the Witness 20 

sitting here on the stand.  So, does that make sense?  21 

          MR. LLANO:  That makes sense.   22 
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          Madam President, I do think that we will 1 

need to confer separately internally about these 2 

issues.  I am making no--I withdraw what I said 3 

before.  I'm not making a specific application at this 4 

time because we do need to consider and process this 5 

new development. 6 

          PRESIDENT KALICKI:  I understand.  Well, at 7 

this point, you have--we have this document in the 8 

record.  We have his Witness Statement.  Feel free to 9 

ask any questions about those materials.  We will deal 10 

with any applications if and when they are made in a 11 

proper form, but not, I think, orally at great length, 12 

burning through potential Witness time.   13 

          So, let's focus on what we have now. 14 

          MR. TORTEROLA:  Madam President?  15 

          PRESIDENT KALICKI:  Yes. 16 

          MR. TORTEROLA:  This is just to say--and I 17 

understand the willingness of the Tribunal to move 18 

forward and make progress.  I just want to say that 19 

what Mr. Llano has just mentioned, we see several 20 

issues that are untrue.   21 

          I just want to say this for the record and 22 
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reserve and give the opportunity to--or have the 1 

opportunity to explain why those statements are 2 

untrue.  Thank you very much. 3 

          PRESIDENT KALICKI:  Thank you.  We 4 

understand both Parties may wish to heard further.  If 5 

Mr. Llano makes an application, you will have a chance 6 

to respond to that application.   7 

          At this point, we have a Witness on the 8 

stand.  The Witness has certain knowledge available to 9 

be questioned about.  Let us try to make use of the 10 

Witness. 11 

          MR. LLANO:  Thank you.  Let's proceed. 12 

          BY MR. LLANO:   13 

     Q.   Let's go back to your Second Statement, 14 

Mr. Pérez, please.  We are going to show Paragraph 32 15 

on the screen.   16 

          And it reads:  "Finally, I can say that, 17 

after the final Execution Order is served, I expect 18 

that the process of consultation of the Indigenous 19 

Peoples in the area of influence of Progreso VII 20 

Derivada will be carried out in accordance with the 21 

following schedule." 22 
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          Do you see that? 1 

     A.   I do. 2 

     Q.   And the first step in your schedule is the 3 

"confirmation of the area of influence, update of the 4 

environmental instrument, and detailed Report of MARN 5 

until the invitation to the relevant institution." 6 

          Do you see that? 7 

     A.   Yes. 8 

     Q.   And you have a three-month timeline; 9 

correct? 10 

     A.   Yes. 11 

     Q.   Now we are going to show you a document, 12 

C-1050.  And this is a MARN communication to Exmingua 13 

dated November 8, 2021.   14 

          And you can see on this page that we have on 15 

the screen at the second line--in the second line, 16 

that it says that this document was given to Exmingua 17 

November 10, 2021; correct? 18 

     A.   Yes. 19 

     Q.   And in the second-to-last line where it says 20 

"I attest," there is a signature by the person issuing 21 

the certificate, and it says who acknowledges and 22 
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signed; correct? 1 

     A.   Yes. 2 

     Q.   Now, you have not presented a notification 3 

such as this one for the Final Judgment of the 4 

Constitutional Court; correct? 5 

     A.   No.  I have not presented any document. 6 

     Q.   Page 3, please.  2 in English. 7 

          You can see there on top the letterhead of 8 

the Ministry of the Environment and Natural Resources? 9 

     A.   Correct. 10 

     Q.   This communication is dated November 8, 11 

2021. 12 

          Do you see that? 13 

     A.   Yes, I do. 14 

     Q.   And it is addressed to Exmingua. 15 

          Do you see it? 16 

     A.   I see it. 17 

     Q.   The first paragraph reads:  "I am writing to 18 

you with the aim of complying with the Judgment given 19 

within the accumulated Number 3207-2016 and 3344-2016 20 

of the Mining Exploration Project license called 21 

Progreso VII Derivada.  We proceed with the purpose of 22 
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complying with the Judgment of the Constitutional 1 

Court within the competence and power of this 2 

directorate.  It is therefore required that, within a 3 

period of 15 days counted from the day following the 4 

notification of the present office, the updated 5 

Environmental Management Plan contained in the 6 

Environmental Impact Study approved by this Ministry 7 

corresponding to the Project be approved." 8 

          Do you read it? 9 

     A.   Yes. 10 

     Q.   So, but--"be presented," rather. 11 

          But under the Constitutional Court Judgment, 12 

you would see that the updating of this plan, 13 

Environmental Management Plan, had to be presented 14 

only after exhausting the consultation process with 15 

MEM. 16 

          Do you recall that? 17 

     A.   No, that is not correct. 18 

     Q.   Do you recall that the Environmental 19 

Management Plan had to be presented at the outset of 20 

the procedure? 21 

     A.   Well, the legal judgment provided for an 22 
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update, if necessary, upon concluding consultation.  1 

It doesn't say that it couldn't be done before the 2 

process.  It is a very specific difference in this 3 

Judgment. 4 

          In other legal judgments, the Constitutional 5 

Court has provided for the need to update the 6 

Environmental Management Plan prior to the 7 

consultation, regardless of the fact that it could be 8 

necessary to update it at the end.  And in this case, 9 

it is not established in that fashion.  However, and 10 

together with the Ministry of the Environment and 11 

Natural Resources, upon analyzing the legal Judgment, 12 

it was decided that since the environmental 13 

impact--that, rather, this plan had been developed a 14 

long time ago, it was important and it was useful for 15 

the process to have updated information, and, in 16 

particular, to have a description, a clearer 17 

description, and a technically evidenced description, 18 

of the area of influence of the Project, since the 19 

communities within the area of influence of the 20 

Project were the ones that had to be part of the 21 

consultation process--that is, as part of the 22 
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jurisdiction of the Environmental Ministry and their 1 

intent to comply with the amparo legal judgment and 2 

the need to provide a detailed report on the Project 3 

for the communities, it was established that it was 4 

useful to have an updated Management Plan, and that's 5 

what they did.   6 

          They requested it prior to the beginning of 7 

the consultation process so that they could have 8 

solid, clear, and updated information on the 9 

implications of the Project.  That is one of the main 10 

elements to be conveyed to the Indigenous Peoples in 11 

the consultation process. 12 

     Q.   So, do you consider, Mr. Pérez, that MARN 13 

didn't make a mistake when requesting this 14 

Environmental--updated Environmental Management Plan? 15 

     A.   I do consider that they did not make a 16 

mistake, and that this was correct. 17 

     Q.   So, let's move on to a different document.  18 

C-1051.   19 

          Here, Mr. Pérez, Exmingua is addressing the 20 

MARN letter.  This is a letter from Exmingua to MARN 21 

dated December 2, 2021.  And I would like to show you 22 
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Page 6 in this document. 1 

          Very well.  We are going to look at Item 2 

Number 2, what Exmingua is saying to the Ministry of 3 

the Environment.  And it says:  "As I have indicated 4 

in the previous subparagraphs, and under the legal 5 

judgment issued by the Constitutional Court as part of 6 

the joint file, it is a sine qua non requirement to be 7 

able to order or require my represented, the entity 8 

Exploraciones Mineras Sociedad Anónima, to present an 9 

update of the Environmental Management Plan contained 10 

in the Environmental Impact Assessment that was 11 

approved by the Ministry, the exhaustion of the 12 

consultation process.  I must state that at this 13 

date--this is December 2, 2021--we have not been 14 

notified or informed of the procedure or process of 15 

consultation to be carried out by the Ministry of 16 

Energy and Mines, as clearly was determined in the 17 

resolution part of the Judgment referred to above." 18 

          Did I read it correctly? 19 

     A.   Yes, you did. 20 

     Q.   And as we have established, you have not 21 

provided a written notification to Exmingua regarding 22 
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the consultation process by MEM; correct? 1 

     A.   Yes. 2 

     Q.   Now we are going to show on the screen.  We 3 

can take this away.   4 

          We are going to show Guatemala's response in 5 

connection with the events that occurred after 6 

June 2021 presented to the Tribunal on 7 

December 3--February 3, 2022. 8 

          ZOOM TECHNICIAN:  Apologies, Counselor.  Do 9 

you have an exhibit?  I'm not sure if you're waiting 10 

on me. 11 

          MR. LLANO:  I am waiting on you.  It's a 12 

Brief.  It is Guatemala's Response in Relation to 13 

Post-June 2021 Events.  Do you have it? 14 

          PRESIDENT KALICKI:  I think it should be in 15 

the Pleadings folder. 16 

          MR. LLANO:  Yep, that's it. 17 

          Do you have the Spanish version?  18 

          ZOOM TECHNICIAN:  Apologies.  I don't see a 19 

document labeled the same way in Spanish.  However, I 20 

may have it.  I do not see it. 21 

          BY MR. LLANO:   22 
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     Q.   We are going to read it in English, and with 1 

the help of the Interpreters.   2 

          I understand, Mr. Pérez, that you do 3 

understand some English; correct? 4 

     A.   Yes.  5 

          MR. TORTEROLA:  He's not going to testify in 6 

English. 7 

          MR. LLANO:  No, I'm not asking that. 8 

          BY MR. LLANO:   9 

     Q.   So, Paragraph 33.   10 

     A.   Umm-hmm.   11 

     Q.   I am going to read it in English.  12 

          "Claimants' next complaint is that MARN 13 

continued to harass them because it ordered Exmingua 14 

to produce within 15 days an updated Environmental 15 

Management Plan.  First, this request was not directed 16 

at Claimants.  Second, the request was based on a 17 

mistaken interpretation of the Court's Judgment.  18 

Shortly after receiving Exmingua's written objection 19 

to the request, the unit of legal advisement issued a 20 

short internal opinion in which it clarified that the 21 

request had to be made after the consultation process, 22 
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in line with the text of the Court's judgment." 1 

          Do you see, Mr. Pérez, the text that I read 2 

you? 3 

     A.   Yes, I do. 4 

     Q.   And if we move on to Paragraph 34, it reads, 5 

at the beginning of paragraph, that:  "MARN has yet to 6 

respond to Exmingua."   7 

          Do you see that? 8 

     A.   I do. 9 

     Q.   And as I showed you before, this pleading is 10 

dated February 3, 2022.  So, as of that date, 11 

February 3, 2022, the MARN had not addressed the 12 

letter--had not responded to the letter by Exmingua 13 

dated December 12, 2021; correct? 14 

     A.   That's what I understand.  Yes. 15 

     Q.   And as I just read to you, indeed, the legal 16 

advisement unit did issue a Decision that is R-351.  17 

Let's look at this.  R-351.   18 

          Can you see that just under the date, 19 

December 13, 2021, and you see the signature by 20 

someone from the Legal Advisement Office with the 21 

Ministry of the Environment and Natural Resources?  22 
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          Do you see that? 1 

     A.   Yes. 2 

     Q.   This is directed to the Director of the 3 

Environment with the MARN; correct? 4 

     A.   Yes. 5 

     Q.   And just under the date, you see 6 

Communication Number DAJ-589-2021. 7 

          Do you see that; correct? 8 

     A.   Yes. 9 

     Q.   The third paragraph of that letter 10 

reads--the one before that one--"In accordance with 11 

the above, the update of the Environmental Management 12 

Plan must be required after the consultation process 13 

is concluded.  Therefore, this is not the procedural 14 

moment, according to the Judgment, to make the request 15 

to the entity Exploraciones Mineras de Guatemala, 16 

Sociedad Anónima, regarding the above-mentioned 17 

update." 18 

          Do you see these words from the legal 19 

advisor with MARN? 20 

     A.   Yeah, I do see it. 21 

     Q.   And the next paragraph reads--next one, 22 
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please.  Next paragraph; there--"It is recommended 1 

that the direction of Environmental Management and 2 

Natural Resources carry out an analysis of the whole 3 

decision in a comprehensive way." 4 

          Do you see that? 5 

     A.   Yes. 6 

     Q.   And, indeed, as we have seen before, the 7 

Judgment by the Constitutional Court indicated the 8 

request of the environmental plan at the end of the 9 

consultation plan.   10 

          That is what the Judgment said; correct? 11 

     A.   Yes. 12 

     Q.   We are going to see now a different 13 

document.  This is a letter by the State of Guatemala 14 

to this Arbitral Tribunal dated January 24, 2022. 15 

          MR. TORTEROLA:  Madam President, first of 16 

all, as I mentioned before, all of these documents 17 

were available before Thursday or Friday last week.  18 

They have no relationship to the Final Judgment.  And 19 

Counsel for Claimants is developing the same lines of 20 

cross-examination that he may have or could have 21 

developed last week.   22 
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          In addition to that, the Witness is being 1 

asked to go and to recognize documents that he didn't 2 

see before, he has never seen them before; for 3 

example, the exchanges among the Parties or between 4 

the Parties in connection with the famous campaign 5 

against Exmingua. 6 

          So, I think it is unfair with the Witness to 7 

ask him about documents and situations that are not 8 

known to him.  He already shared his opinion in 9 

connection with the Environmental Impact Study and 10 

whether it was necessary to request or not an update.  11 

Or, finally, all of these questions could have been 12 

made last week. 13 

          There is no relationship here with the Final 14 

Judgment. 15 

          PRESIDENT KALICKI:  All right.  Those are 16 

two separate types of objections.   17 

          Mr. Llano, the first one--let me take them 18 

in, perhaps, the reverse order, because I think that 19 

is logically more sensible.   20 

          The first one is whether this Witness has 21 

personal knowledge of the events that you are seeking 22 
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to cross him on.  You'll recall that Section 19.10.1 1 

of Procedural Order Number 1, which was also restated 2 

in Procedural Order Number 10, said that 3 

cross-examination is limited to either the content of 4 

the Witness Statement and also questions directly 5 

related to issues in dispute of which the Witness has 6 

personal knowledge. 7 

          So, you may need to try to establish whether 8 

this Witness has personal knowledge of some of these 9 

events.  If the answer is no, I'm not sure it's an 10 

appropriate area for cross.  That's the first point, 11 

whether this Witness is the correct one to deal with 12 

these issues. 13 

          The second point is Mr. Torterola's 14 

objection as to, to the extent he is an appropriate 15 

person, whether it should have been put in cross 16 

Part 1 versus cross Part 2, and whether these 17 

questions relate to the final order.   18 

          Do you want to take those two points in 19 

turn? 20 

          MR. LLANO:  Of course.  Thank you, Madam 21 

President. 22 
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          So, on Point 1, we have established with 1 

Vice Minister Pérez that he coordinated with MARN with 2 

respect to the request for the Management Plan.  And 3 

he has answered, at length, in fact, about those 4 

coordinations and the reasons why that document was 5 

requested.  So, we are covering documents that are 6 

pertinent to that request and to the reasons why it 7 

was made and why it was a mistake, et cetera. 8 

          So, he's clearly confirmed that he was in 9 

the loop on that particular set of issues.  So, I 10 

think that that is completely within the scope of his 11 

examination. 12 

          PRESIDENT KALICKI:  All right.  Before you 13 

move on to Point 2, maybe I missed it, and maybe this 14 

is something you can clarify with him, but I thought 15 

when you brought up the issue of the Legal Advisor 16 

Decision, you simply showed it to him and asked if he 17 

sees that.  That is not the same as asking, were you 18 

aware of this previously, were you involved in it, 19 

whatever.  Asking if he sees it does not actually 20 

establish that it was within his personal knowledge.  21 

Maybe I missed something, but you might want to 22 
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clarify whether these were events of which he was 1 

actually aware prior to your showing them on the 2 

screen.   3 

          I don't know the answer to that question.  4 

If it's within the scope of his personal knowledge, 5 

fine; if it's not, not.  But you were going to address 6 

the second point now. 7 

          MR. LLANO:  Yes.  Let me just read for the 8 

record the very short extract where he confirmed this.   9 

          He said:  "However, and together with the 10 

Ministry of the Environment and Natural Resources, 11 

upon intangible analyzing the legal Judgment, it was 12 

decided that the environmental impact that, rather, 13 

this plan had been developed a long time ago, it was 14 

important and useful for the process to have updated 15 

information, and, in particular, to have a 16 

description, a clearer description, any technically 17 

evidenced description of the area of the Project," and 18 

he goes on.  So, he talks about coordination with MARN 19 

in this connection. 20 

          And with respect to Point 2, Madam 21 

President, in their letter sent late on Thursday 22 
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evening relating to this issue, Guatemala 1 

wrote:  "While Claimants have been focused"--this is 2 

March 3.  "While Claimants have been focused on trying 3 

to portray that Guatemala has embarked on a campaign 4 

to intimidate, harass, and discriminate them, the very 5 

documents they have cited for this baseless claim in 6 

their Rejoinder on Jurisdiction and Counterclaim show 7 

that they have been aware that MEM, MEM has begun the 8 

consultation process." 9 

          At the end of that paragraph, there's a 10 

footnote to a series of MARN documents, which I've 11 

shown, and there is a new annex, which was completely 12 

unsolicited, and, notwithstanding that, I do plan to 13 

show to the Witness. 14 

          So, I think that this is an issue that was 15 

of Guatemala's raising in this letter.  They have 16 

opened the door to it.  They have connected these 17 

documents to the MEM consultation process, and so I'm 18 

asking the witness about that. 19 

          PRESIDENT KALICKI:  All right.  The Tribunal 20 

will provide some additional latitude.  As to the 21 

issue of questions last week versus this week, we 22 
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accept that the Tribunal could not have known what was 1 

in the content of the Judgment --well, let me say--I'm 2 

not going to--let me withdraw that. 3 

          The Tribunal doesn't yet know whether 4 

Claimants could or could not have had notice, but 5 

what--the Tribunal did not know what would be in the 6 

content of that Judgment, and, therefore, could not 7 

have played "traffic cop," if you will, about 8 

questions last week versus questions this week.  So, 9 

since the questions have not previously been asked, we 10 

will provide some latitude as to the timing of the 11 

questions. 12 

          Regarding the content of the questions, just 13 

make a point of trying to establish whether the 14 

Witness has knowledge when you introduce new 15 

documents.  You've been asking now about the Legal 16 

Advisors' decision, and I'm not sure you've 17 

established whether that is one he previously saw or 18 

not. 19 

          Please continue. 20 

          MR. LLANO:  Sure.  And that's a good idea. 21 

          BY MR. LLANO:   22 
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     Q.   Let me ask you this, Vice Minister.  A few 1 

moments ago I showed you the legal Opinion from the 2 

Legal Advisors' Office of the MARN. 3 

          You remember that document; right? 4 

     A.   I remember that you showed it to me a moment 5 

ago. 6 

     Q.   Okay.  You remember being shown the 7 

document. 8 

          Were you aware, sir, that the Legal 9 

Advisors' Office of the MARN concluded that the update 10 

of the Environmental Management Plan must be required 11 

and that the consultation process must be exhausted? 12 

     A.   No, I did not know of that Legal Opinion. 13 

     Q.   Had you seen the Exmingua letter on which an 14 

objection was made to the MARN request because of the 15 

same reason? 16 

     A.   Well, I knew about the rejection, because 17 

the people from the MARN told me, but the documents 18 

you showed to me, I was not aware of those. 19 

     Q.   How is it possible that you did not know of 20 

an Exmingua letter addressed to the Guatemalan State? 21 

     A.   Well, because I am the Vice Minister for the 22 
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MEM, and the documents you showed me are documents 1 

from the MARN, internal documents. 2 

     Q.   Okay.  So, you don't receive all 3 

communications; right? 4 

     A.   Of course I don't. 5 

     Q.   Let us now see the letter that the 6 

Government sent the Tribunal of 24 January 2022.  7 

          MR. TORTEROLA:  The Witness has not seen 8 

these documents, Madam President. 9 

          PRESIDENT KALICKI:  I'm not sure that--well, 10 

let me ask Mr. Llano, because I don't know where 11 

you're going with this.  But generally, correspondence 12 

between Counsel and a Tribunal are not really 13 

ordinarily subjects for examination of Witnesses, 14 

unless you lay a predicate that he was aware of this 15 

letter and participated in its drafting or something.   16 

          But I don't know where you're going with 17 

this. 18 

          MR. LLANO:  Yes.  It relates to the subject 19 

matter.  Let me ask the question and then we can 20 

decide.  21 

          MR. TORTEROLA:  I just wanted to say the 22 
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same thing last week, and Mr. Llano interrupted me, 1 

once and again, when I wanted to pose questions in 2 

this regard.   3 

          I'm going to allow Mr. Llano to ask the 4 

question, but, again, they reject the conduct that 5 

they have charged Guatemala with. 6 

          MR. LLANO:  I am showing the documents that 7 

Counsel has pointed us to.  That's all I'm doing.  8 

There can be no drama here.  This is very simple.  I'm 9 

simply taking him through the documents that Counsel 10 

has pointed me to.   11 

          Thank you. 12 

          PRESIDENT KALICKI:  Counsel, both Counsel, 13 

it's not appropriate to have arguments with each 14 

other, nor is it appropriate for Mr. Torterola to say 15 

he's going to allow Mr. Llano to ask questions.  If 16 

either of you has an application to make to the 17 

Tribunal, you address the Tribunal.  We have no 18 

objection pending.  We have no application pending.   19 

          Mr. Llano, please continue, but bear in mind 20 

the need to establish whether a Witness has personal 21 

knowledge.  Otherwise, you are just doing Closing 22 
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Argument to us, and it's not the appropriate occasion. 1 

          MR. LLANO:  Okay.  2 

          BY MR. LLANO:   3 

     Q.   Mr. Pérez, in the last paragraph of this 4 

page, it says:  "As indicated before, Guatemala's 5 

actions were the direct consequence of Exmingua's 6 

actions and Claimants' actions or direct consequences 7 

of violations to the law.  None of these individual or 8 

jointly established actions demonstrate an attempt to 9 

fabricate events and the Claimants cannot indicate an 10 

accusation or fabricate a piece of evidence because 11 

there is none." 12 

          At the end here, we have Footnote Number 34, 13 

and I'm going to ask about this Footnote 34.  Let's 14 

show 34 on the screen, please.  Let's call it out.   15 

          It says:  "Guatemala makes no reference to 16 

the actions cited by MEM or MARN of November 2021, 17 

simply because this is a mere request from documents 18 

from Exmingua.  No other measures have been taken 19 

against Exmingua in this regard.  Therefore, these 20 

actions are irrelevant, and we can even say that they 21 

could constitute an illegal act." 22 
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          So, do you think that the Environmental 1 

Management Plan was a mistake or wasn't it a mistake? 2 

     A.   No, it was correct. 3 

     Q.   Let us look at another document then. 4 

          This is Annex A of the 3 March 2022 letter 5 

from Guatemala to the Tribunal.  6 

          PRESIDENT KALICKI:  Okay.  And that is not 7 

yet--it is not yet in the record. 8 

          MR. LLANO:  Right. 9 

          PRESIDENT KALICKI:  So, the Tribunal--are 10 

you applying to add this as an additional exhibit, I 11 

assume?  12 

          Mr. Torterola, since this is a document that 13 

you submitted to the Tribunal, am I correct in 14 

assuming you don't object to the Tribunal entering it 15 

into evidence? 16 

          MR. TORTEROLA:  We don't object to it, Madam 17 

President.  Thank you. 18 

          PRESIDENT KALICKI:  All right.  So, this 19 

will be added to the record as C-- 20 

          MR. LLANO:  1066. 21 

          PRESIDENT KALICKI:  All right.  Please 22 
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continue. 1 

          BY MR. LLANO:   2 

     Q.   There you see that there is a notice on the 3 

first page, dated 25 February 2022? 4 

     A.   I do. 5 

     Q.   Therefore, this occurred on Friday before 6 

this Hearing began. 7 

          You're aware of that; right? 8 

     A.   Yes. 9 

     Q.   On the bottom here, it says that the notice 10 

was delivered to Carla Estrada, but she has not signed 11 

this notice.  Do you see that? 12 

     A.   I do. 13 

     Q.   Do you know why she hasn't signed it?  14 

     A.   I don't.  Excuse me.  I do not.  No. 15 

     Q.   If I were to tell you that Ms. Estrada is 16 

the receptionist of the building and not Exmingua's 17 

office, would you accept my representation?  18 

          (Interruption.) 19 

          (Stenographer clarification.)   20 

          PRESIDENT KALICKI:  Let me just ask the 21 

Witness to repeat his answer. 22 
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          THE WITNESS:  I said that I didn't 1 

understand the question. 2 

          MR. TORTEROLA:  I have an objection here. 3 

          PRESIDENT KALICKI:  So, let's restate the 4 

question, Mr. Llano. 5 

          MR. TORTEROLA:  I have an objection, Madam 6 

President. 7 

          MR. LLANO:  I withdraw the question, Madam 8 

President.  It's okay. 9 

          PRESIDENT KALICKI:  All right.  We will put 10 

that aside.  Let's continue then. 11 

          BY MR. LLANO:   12 

     Q.   Let us look at Page 2 of the document.  13 

Page 2 of the document.  Thank you. 14 

          You can see here that this is a Decision by 15 

MARN dated 30 December 2021. 16 

          Do you see that? 17 

     A.   I do. 18 

     Q.   As we just saw, this Decision was sent on 25 19 

February 2022, almost two months after; correct? 20 

     A.   That's my understanding from what you've 21 

shown. 22 
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     Q.   You see a series of recitals here on Page 1, 1 

and here, the third "whereas" talks about the 2 

DAJ-589-2021 official letter.  Do you see that?  It's 3 

the third "whereas" clause, the third recital.   4 

          Could we please blow it up.   5 

          And now it would be the second recital, 6 

okay, where it says DAJ-589-2021. 7 

     A.   Yes, that's right.   8 

     Q.   That's the number we saw a moment ago in 9 

MARN's Legal Opinion. 10 

          Do you recall that? 11 

     A.   Yes, that's correct. 12 

     Q.   Let's go to Page 3.  Here it says 13 

"therefore." 14 

          Do you see that? 15 

     A.   Yes. 16 

     Q.   Let us scroll down to the very end of that 17 

paragraph, in IV, nine lines from the bottom. 18 

          Do you see that? 19 

     A.   Yes. 20 

     Q.   And it says here:  "The update requirement 21 

for the environmental instrument is hereby left 22 
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without effect on the basis of the enforcement of the 1 

Judgment issued by the Constitutional Court in 2 

connection with Progreso VII Derivada Project." 3 

          Do you see that? 4 

     A.   Yes, I do. 5 

     Q.   So the MARN left without effect the 6 

application by the Company--the application by MARN 7 

the year before; correct? 8 

     A.   Yes, correct. 9 

     Q.   And it did so on the basis of the Legal 10 

Opinion by the Legal Advisory Office; correct? 11 

     A.   Yes, correct. 12 

     Q.   Mr. Pérez, did Exmingua have Office of the 13 

Notice of Final Judgment of the Constitutional Court 14 

on the basis of an application that MARN itself took 15 

back? 16 

     A.   Again, sir, I didn't understand your 17 

question. 18 

          PRESIDENT KALICKI:  Nor did I. 19 

          BY MR. LLANO:   20 

     Q.   Do you consider that Exmingua was given 21 

notice of the Final Judgment of the Constitutional 22 
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Court based on the document that I've shown you?  Yes 1 

or no. 2 

     A.   These documents suggest that it did have 3 

knowledge of it, that it had been given notice. 4 

     Q.   That it had notice of what? 5 

     A.   Well, that it had notice of the Final 6 

Judgment, based on an act that was revoked by MARN.  7 

Perhaps I don't understand your question, Mr. Llano, 8 

but I did not think that the document that it 9 

presented confirmed what you are stating.  10 

          MR. TORTEROLA:  The question is enormously 11 

confusing in Spanish.  Perhaps you want to restate the 12 

question, sir. 13 

          PRESIDENT KALICKI:  Let me go back to the 14 

point I thought I made a couple of times, which is you 15 

are arguing to us whether this should be deemed 16 

effective notice or not.  I don't know that this 17 

Witness, who said he hadn't seen these, I believe, is 18 

going to be in a position to give you an effective and 19 

meaningful opinion on whether this is or isn't 20 

effective notice.  Is this really something within his 21 

personal knowledge?  22 
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          MR. LLANO:  Let me ask a different question, 1 

Madam President. 2 

          BY MR. LLANO:   3 

     Q.   So, you see on the screen that the MARN left 4 

without effect the update requirement.   5 

          You see that; right? 6 

     A.   Yes, I do see that. 7 

     Q.   You were aware that the MARN had left that 8 

application without effect? 9 

     A.   Yes.  They told me about that. 10 

     Q.   Did you know that, on 30 December 2021, the 11 

MARN revoked that action? 12 

     A.   I wasn't aware of the dates. 13 

     Q.   When did you know that the MARN had revoked 14 

this application? 15 

     A.   Probably in January this year. 16 

     Q.   Okay.  January this year. 17 

     A.   I'm saying probably.  I don't have the exact 18 

date. 19 

     Q.   So, from January this year, you are aware 20 

that the MARN had revoked the application for the 21 

submission of an updated Exmingua Report; correct? 22 
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     A.   Correct. 1 

     Q.   How did you find out about that?  Did you 2 

read this Decision? 3 

     A.   No.  We had a meeting with the people from 4 

the MARN--well, let's see.  Since you are giving me 5 

the opportunity of explaining, I'm going to do it.  6 

I'm going to try to explain further.   7 

          There are two specific things in connection 8 

with the Judgment:  First, the demographic data of the 9 

populations that are potentially going to be affected, 10 

that is something that the MEM has to do, and then the 11 

detailed report in connection with the potential 12 

environmental impact that the Project may have on the 13 

communities.  These two are basic elements for the 14 

preconsultation process to be conducted.  So the MEM 15 

asked the MARN to do these things. 16 

          Upon doing so, it was determined that the 17 

data in the Environmental Impact Study were confusing, 18 

were insufficient, and they were not updated, 19 

possibly.  So, it was useful for an update of the 20 

Environmental Management Plan to happen.  So, we asked 21 

the MARN to have a detailed report that met certain 22 
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basic characteristics.  This is what has been done in 1 

the other consultation processes that have taken 2 

place.  These were actions that were ordered by the 3 

Constitutional Court.   4 

          One of those actions is the update of the 5 

Environmental Plan, and another is the statement of 6 

reasons why the area of influence is the one described 7 

there, and also that the area of influence has to be 8 

determined. 9 

     Q.   Sir, I'm asking you a different question.  10 

Who told you that the MARN had revoked this 11 

application? 12 

     A.   At one of these meetings, January or 13 

February, well, during the first weeks of this year, 14 

we asked why was it that the MARN was taking such a 15 

long time to conduct analysis and to prepare a better 16 

report.  Well, they said that they had asked Exmingua 17 

to submit an update of the Environmental Impact 18 

Assessment, and they said that they had to meet what 19 

was ordered in the Judgment, so they had to conduct 20 

the analysis with the information on the file, and 21 

these things were very confusing and they didn't 22 
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really add anything to the process, but that's the 1 

Decision that was made.   2 

          This information was provided to me, the 3 

Environmental Management Director, Mr. Carlos 4 

Casteñeda, and also the Environment Vice Minister, 5 

Mr. Barrera. 6 

     Q.   A moment ago you mentioned that the Decision 7 

by Exmingua was respected; that was the decision that 8 

was made.  And the position that Exmingua took was 9 

shown in that 2 December 2021 letter. 10 

          Do you remember that document? 11 

     A.   I understand that now, yes. 12 

     Q.   And in that letter, Exmingua, whose opinion 13 

was respected, said, "I must affirm that to date we 14 

have not been informed or notified of the consultation 15 

process to be conducted by the MEM as clearly 16 

determined in the operative portion of the 17 

Judgment referred to above." 18 

          Do you remember that? 19 

     A.   You're talking about the step after those 20 

two things take place. 21 

          THE INTERPRETER:  I'm sorry, Madam 22 
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President, the Interpreter cannot go on.  It is 1 

overlap. 2 

          PRESIDENT KALICKI:  I'm sorry.  Okay.   3 

          So, we need to--I'm not sure which part of 4 

the question or answer has not yet been interpreted 5 

because, of course, I'm only hearing the English that 6 

has been interpreted.  So, I don't quite know where to 7 

tell Counsel to go back to, but let's try to clean up 8 

the record, given the Interpreter's concern. 9 

          You want to ask the question again, and then 10 

we will get the answer again? 11 

          MR. LLANO:  Umm-hmm. 12 

          PRESIDENT KALICKI:  Take it slow. 13 

          MR. LLANO:  Yes. 14 

          BY MR. LLANO:   15 

     Q.   Sir, I'm going to read you again what 16 

Exmingua said in its 2 December letter:  "I'd like to 17 

state that, to date, we have received no notice or we 18 

have not been informed of the proceeding or process 19 

for consultation to be conducted by the MEM as clearly 20 

determined in the recitals and the operative part in 21 

the above-referred-to judgment." 22 
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          Taking into account your testimony that 1 

Exmingua's position was respected, were you aware of 2 

the fact that Exmingua said that it had received no 3 

information or no notice of the consultation process?  4 

Were you aware of that? 5 

     A.   No.  I just found out a moment ago when you 6 

showed me the document, and I understand that was the 7 

argument. 8 

     Q.   As far as you know, was Exmingua sent a 9 

response to this point when Exmingua said that it had 10 

received no notice or information in connection with 11 

the consultation process? 12 

     A.   I understand that that was the letter that 13 

you just showed. 14 

     Q.   No, sir.  This is the MARN resolution that 15 

leaves without effect the application made on November 16 

last.  17 

     A.   Well, but before that, you showed a note 18 

with those recitals. 19 

     Q.   Exactly.  That note is a Decision by MARN 20 

that leaves without effect the November application.  21 

     A.   Oh, okay.    22 
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     Q.   Let me ask you again.  As far as you know, 1 

did Exmingua receive a notice by the MEM saying that 2 

the consultation process had begun?    3 

     A.   It must not have received a notice by the 4 

MEM to start the consultation process.  Definitely 5 

not. 6 

     Q.   Very well.  As far as you know, has Exmingua 7 

received a written notice from another agency of the 8 

Guatemalan Government? 9 

     A.   Not that I have personal knowledge of, at 10 

least not in writing. 11 

     Q.   So the MEM didn't do it and another agency 12 

didn't do it.  Okay. 13 

          MR. LLANO:  Can I have a minute, Madam 14 

President, to confer internally? 15 

          PRESIDENT KALICKI:  Yes.  Thank you. 16 

          (Pause.) 17 

          MR. LLANO:  Thank you, Madam President.  We 18 

have no further questions. 19 

          PRESIDENT KALICKI:  All right.  There will 20 

be redirect from Mr. Torterola. 21 

          Mr. Torterola, I'm just looking at the 22 
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clock.  We have been back from our last break for 1 

about an hour and a half.  If you think your redirect 2 

will be no more than, say, 15 minutes or so, let's do 3 

it now.  But if you think it will be long, we will 4 

need to find a place for the break.  So, what do you 5 

suggest? 6 

          MR. TORTEROLA:  Thank you, Madam President. 7 

          I think it is going to be 15 minutes, no 8 

more than that. 9 

          PRESIDENT KALICKI:  All right.  So, why 10 

don't you--  11 

          MR. TORTEROLA:  At least that is what I 12 

think. 13 

          PRESIDENT KALICKI:  Okay.  Why don't you 14 

proceed now, and we can take a break before we bring 15 

in Mr. Richter. 16 

          MR. TORTEROLA:  Thank you, Madam President. 17 

REDIRECT EXAMINATION 18 

          BY MR. TORTEROLA:   19 

     Q.   Dear Vice Minister, the Notice of Final 20 

Judgment, who is it sent to?   21 

          And the whole file is sent; right? 22 
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     A.   Well, the agency that's being challenged.  I 1 

understand that other parties, perhaps, may also be 2 

provided notice, but I don't know exactly. 3 

     Q.   Did you know that a Notice of Final 4 

Judgment is only sent to the agency that has been the 5 

subject matter of the challenge? 6 

          MR. LLANO:  No.  I objected.  You can't 7 

get--  8 

          PRESIDENT KALICKI:  What's the basis of the 9 

objection?  10 

          MR. LLANO:  Leading.  He said, and I will 11 

repeat--  12 

          PRESIDENT KALICKI:  No.  I see that--  13 

          MR. LLANO:  And I request that the answer be 14 

stricken from the Transcript. 15 

          PRESIDENT KALICKI:  Well, he didn't answer 16 

it, so there is nothing to be struck from the--  17 

          MR. LLANO:  He did in the Spanish 18 

Transcript, Madam President.  19 

          PRESIDENT KALICKI:  All right.  Let me ask 20 

you this, Vice Minister Pérez. 21 

          Do you know, one way or the other, as to who 22 
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receives Notice of Final Judgments?  As a matter of 1 

law, do you know whether it is just the relevant 2 

ministry whose acts are being challenged, or other 3 

interested parties?  Is this a subject as to which you 4 

have knowledge? 5 

          THE WITNESS:  I'm afraid I do not, Madam 6 

President.  I do not know what the procedure is that 7 

is used by the Constitutional Court. 8 

          PRESIDENT KALICKI:  All right.   9 

          Mr. Torterola, this Witness may not be able 10 

to assist us then as to the questions that you're 11 

trying to explore. 12 

          BY MR. TORTEROLA:   13 

     Q.   Are you a lawyer, Mr. Pérez? 14 

          (Interruption.)  15 

          PRESIDENT KALICKI:  Mr. Pérez, can you hear 16 

me through the Interpreter? 17 

          THE WITNESS:  I am no lawyer.  18 

          BY MR. TORTEROLA:   19 

     Q.   You were asked a question as to whether any 20 

official from the MEM had been the subject of 21 

administrative sanctions because the consultations did 22 
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not take place beforehand.  Can the MEM proceed with 1 

the consultations without a Final Judgment? 2 

     A.   No, it cannot. 3 

     Q.   Where there are Notices of Final Judgments 4 

in the other cases, Oxec, San Rafael, CGN, any other 5 

cases where consultations were conducted, before 6 

receiving notice of the Final Judgment, could they 7 

start the proceedings of consultation? 8 

     A.   No.  The Xinka people put in an application 9 

because of acts by the MARN in the case of a 10 

consultation in mining issues in Escobal, San Rafael 11 

Las Flores.  In that case, the MARN started the 12 

proceedings a few days before the formal notification 13 

was given.  So, the Indigenous leaders presented their 14 

opposition to this action where things were done 15 

before the formal notice was given. 16 

     Q.   Let me take you to Paragraph 32 of your 17 

Statement.  You were asked about the updating of the 18 

Environmental Impact Assessment. 19 

          In the other cases, San Rafael, GNC, were 20 

they asked to provide an update of the EIA? 21 

     A.   Yes, correctly. 22 
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     Q.   Did those mining companies submit an update 1 

of their EIA? 2 

     A.   Yes, they did. 3 

     Q.   You were shown a document which is document 4 

C-1051.  I would like to ask FTI if we could please go 5 

to the fourth page of that document, where it says "of 6 

the request for submission of the updating of the 7 

Environmental Management Plan." 8 

          And it's at Page 4. 9 

          Could you read seven lines up where it says 10 

"all which of presupposes."  It is all capitalized, 11 

and it's on Page 4.   12 

     A.   I'm sorry, I don't see that.   13 

     Q.   In this sense, from the extracts referred 14 

to--no, it's Page 4, and it says "all of which 15 

presupposes" about the request to update Environmental 16 

Impact Assessment Plan. 17 

          It is C-1051 for FTI.  Page 3.  I'm seeing 18 

Page 4 here.  Page 3.  I'm sorry.  It is Page 5.  My 19 

mistake.  My mistake.  If that's the--okay.  There we 20 

go.  Yes.  Thank you. 21 

          Could you read those words aloud? 22 
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     A.   Yes.  I would be pleased to do so.   1 

          "All of which presupposes that it's a sine 2 

qua non requirement, in order to be able to order or 3 

require the entity, Exploraciones Mineras, Sociedad 4 

Anónima, to present an update of the Environmental 5 

Management Plan contained in the Environmental Impact 6 

Assessment that was approved by that Ministry.  The 7 

exhaustion of the consultation process, which my 8 

client is aware of--which according to what my client 9 

is aware of is in process.  That is to say, the 10 

consultation procedure has not been exhausted." 11 

     Q.   So, do you agree that, as of December 2, 12 

Exmingua had full knowledge that the consultation was 13 

taking place? 14 

     A.   The date, December 2, is the date of this 15 

document; is that right?  16 

     Q.   That is right, Vice Minister. 17 

          MR. LLANO:  Objection.  Please, Mr. Pérez--  18 

          PRESIDENT KALICKI:  Sorry.  Mr. Llano, I see 19 

you have an objection, but I didn't hear the nature of 20 

the objection. 21 

          MR. LLANO:  Yes.  So, we have established 22 
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repeatedly, I think, that Mr. Pérez is not a lawyer, 1 

and the question was "do you agree that, by 2 

December 2, Exmingua had full knowledge that the 3 

consultation was taking place?" 4 

          That calls for a legal conclusion as to what 5 

Exmingua had full knowledge of, and it's also leading. 6 

          PRESIDENT KALICKI:  Yeah.  I think we are, 7 

at this point, again in the realm of Counsel arguing 8 

to the Tribunal about inferences it should draw from 9 

documents.  I don't know that Vice Minister Pérez has 10 

factual knowledge as to the extent of notice that was 11 

provided, so this really may be something that Counsel 12 

wish to address later in their Written or Oral 13 

Closings, but-- 14 

          MR. TORTEROLA:  Madam President. 15 

          PRESIDENT KALICKI:  Yes. 16 

          MR. TORTEROLA:  Madam President, three or 17 

four times, the Claimants' attorney showed the same 18 

document to Mr. Pérez and had him read Paragraph 2 at 19 

Page 6 where it says they have not been notified.  20 

Nonetheless, one paragraph before, they 21 

specifically--and using capital letters--say that the 22 
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client is aware that the consultations are taking 1 

place.  And in that sense, I think it's only fair to 2 

give the Witness an opportunity to confirm or not 3 

confirm whether Exmingua did or did not have knowledge 4 

of the situation. 5 

          MR. LLANO:  Objection.  The same exact 6 

objection was made and sustained with respect to a 7 

similar line of questions that I was making, which is 8 

whether any legal conclusion can be extracted from 9 

these documents. 10 

          PRESIDENT KALICKI:  All right.  Counsel, I 11 

think I've ruled consistently to the objections both 12 

of you made.  I think you are well beyond what Vice 13 

Minister Pérez has said he can offer as a fact 14 

witness.  He is not here as an expert on Guatemalan 15 

Law. 16 

          Vice Minister Pérez, do you have any direct 17 

knowledge, one way or the other, as to whether 18 

Exmingua received notice regarding the issuance of the 19 

Constitutional Court's Final Execution Decision?  Do 20 

you personally have any information to share with us?  21 

          MR. TORTEROLA:  I'm sorry, Madam President.  22 
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Thank you for your question.  It's not about notice; 1 

it's about knowledge. 2 

          PRESIDENT KALICKI:  I have a question 3 

pending to the Witness.  Please let the Witness answer 4 

my question.  5 

          Vice Minister Pérez, do you personally have 6 

any information you can share with us as to whether 7 

Exmingua either received notice or otherwise would 8 

have known about the Constitutional Court's issuance 9 

of the Judgment?  I'm not asking for your guesses as 10 

to what--I'm asking whether you personally have any 11 

information. 12 

          THE WITNESS:  Of course, Madam President.   13 

          Yes, I have reasons to believe that they did 14 

have knowledge because when I was informed by the 15 

Ministry of Environment and Natural Resources that the 16 

reason why Exmingua refused to submit an update of the 17 

Environmental Management Plan was based on the 18 

arguments that were in the Judgment itself.  So they 19 

were familiar with the Judgment.  I don't have any 20 

document.  That's the question that Attorney Llano 21 

asked.  I haven't seen any written document to this 22 
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effect.  Nonetheless, it is clear that they had 1 

knowledge of the Judgment.   2 

          One must distinguish as well, if I may, 3 

Madam President, what are the things that the Ministry 4 

of Energy and Mines gives notice of.  And there is one 5 

aspect in which we are required to formally convene 6 

the act, the various actors involved, or the 7 

stakeholders.  But this is in the midst of the 8 

implementation of the Judgment.  It is not a question 9 

of the Ministry of Mines at the outset giving notice 10 

to the various parties that the process has begun.  11 

This is not established.  It is not so indicated in 12 

the amparo judgment. 13 

          I don't know if, with this, if I've answered 14 

your question. 15 

          PRESIDENT KALICKI:  All right.  Let's, then, 16 

let Mr. Torterola continue. 17 

          BY MR. TORTEROLA:   18 

     Q.   Mr. Vice Minister, in your opinion--you 19 

recently spoke of knowledge of the Judgment on several 20 

occasions.  In your opinion, did Exmingua have 21 

knowledge of the beginning of the consultation 22 
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process? 1 

     A.   Yes, it did.  In my opinion, it did. 2 

          MR. TORTEROLA:  I don't have further 3 

questions, Madam President. 4 

          THE INTERPRETER:  Mr. Torterola said, in 5 

English, "I have no further questions," and the 6 

Interpreter notes this in case there was overlap. 7 

          PRESIDENT KALICKI:  Thank you.  I'm sorry, I 8 

didn't hear that.  So, thank you for repeating that.  9 

          All right.  So, let me now ask Mr. Townsend, 10 

any questions for Vice Minister Pérez?  11 

          ARBITRATOR TOWNSEND:  No questions.  Thank 12 

you, Madam Chairman. 13 

          PRESIDENT KALICKI:  Thank you. 14 

          And Professor Douglas?  15 

          ARBITRATOR DOUGLAS:  No further questions.  16 

Thank you. 17 

          PRESIDENT KALICKI:  Thank you.   18 

          Vice Minister, Pérez, thank you for coming 19 

back to assist the Tribunal today.  It has been a 20 

longer morning that we anticipated, but you've been 21 

very patient with all of us, and we appreciate that.  22 
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In general, your testimony last week and today have 1 

been of great assistance, and we are grateful to you.  2 

You are now excused with our thanks. 3 

          THE WITNESS:  I ask if it will be necessary 4 

to come before the Tribunal at another point in time, 5 

or might I just go back to my normal work activities? 6 

          PRESIDENT KALICKI:  So, as of now, we 7 

operate on the assumption that we are done with you.  8 

I can't rule out an application by one or another 9 

Party, and the Tribunal will deal with any 10 

application, if it is received.  But, for now, we 11 

respect your schedule, and I can consider your 12 

examination complete, subject to any further events, 13 

of which I'm sure you'll be advised.  But, please, you 14 

may now return to your normal duties with our thanks. 15 

          THE WITNESS:  Thank you very much.  It's a 16 

pleasure to be able to help, distinguished attorneys, 17 

Members of the Tribunal, Madam President.  It's a 18 

pleasure. 19 

          PRESIDENT KALICKI:  Thank you. 20 

          (Witness steps down.) 21 

          PRESIDENT KALICKI:  Okay.  Counsel, let us 22 
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take the 45-minute break now.  It is 20 minutes to the 1 

hour.  So we will return at 25 after.  Thank you very 2 

much. 3 

          (Brief recess.)    4 

          PRESIDENT KALICKI:  I see Respondent's team.   5 

          Do we have Claimants' team back?  There we 6 

are, Mr. Llano.  7 

MARCELO PABLO ERNESTO RICHTER,  8 

RESPONDENT'S WITNESS, CALLED 9 

          PRESIDENT KALICKI:  All right.  Mr. Richter, 10 

can you see me and hear me?  11 

          THE WITNESS:  Yes.  I see you and I can hear 12 

you quite well, Madam President. 13 

          PRESIDENT KALICKI:  Thank you.  In that 14 

case, we will get started. 15 

          Welcome, we are grateful for you coming 16 

today to assist the Tribunal. 17 

          You may have heard my instructions to other 18 

Witnesses and Experts, but I'll give you at least a 19 

short version of them.  As you know, because we are 20 

working through Interpreters and with the Court 21 

Reporter, we have to try to all speak slowly and try 22 
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to avoid overlaps in speech.   1 

          If you don't understand a question, please 2 

say so, and Counsel will rephrase it or repeat it.  If 3 

you do understand a question, please try to keep your 4 

answers short, including "yes" or "no," if that's all 5 

the question requires.  If you feel it requires 6 

somewhat more explanation, still try to keep your 7 

answers concise as time is limited.  If you need a 8 

break for your comfort, please let me know, and we 9 

will accommodate that. 10 

          Do you understand? 11 

          THE WITNESS:  I understand perfectly well 12 

what you've explained to me, Madam President.  Thank 13 

you very much. 14 

          PRESIDENT KALICKI:  Thank you. 15 

          Could Mr. Richter be shown the Expert 16 

Declaration then?   17 

          Mr. Richter, could you please recite this 18 

declaration? 19 

          THE WITNESS:  Yes, I would be pleased to do 20 

so.   21 

          I solemnly declare, upon my honor and 22 
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conscience, that my statement will be in accordance 1 

with my sincere belief. 2 

          PRESIDENT KALICKI:  Thank you.   3 

          And I have to ask you, in addition, to 4 

affirm that during the course of your examination, you 5 

will not receive or provide communications of any 6 

sort.  Do you so affirm? 7 

          THE WITNESS:  Yes, of course, Madam 8 

President.  In addition to the Declaration that I just 9 

made, obviously I can tell you and I can undertake to 10 

not receive any information or any type of document 11 

while I am before this Arbitral Tribunal. 12 

          PRESIDENT KALICKI:  Thank you very much. 13 

          And, finally, can you affirm that, other 14 

than your Expert Reports, you do not have any 15 

documents in front of you at the table? 16 

          THE WITNESS:  Madam President, I don't have 17 

any documents related to the case other than my 18 

reports and a copy of the presentation that I am about 19 

to make. 20 

          PRESIDENT KALICKI:  Yes.  All right.  Thank 21 

you.   22 
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          As to that presentation, this is a question 1 

for Counsel--we have received it.  It is in Spanish.  2 

Do you intend eventually to provide an English version 3 

of it, or are we just working off the Spanish? 4 

          MR. TORTEROLA:  Unfortunately, for today, we 5 

will have only the Spanish version of it.  We commit 6 

ourselves to send a translation for the benefit of the 7 

Tribunal as soon as possible. 8 

          PRESIDENT KALICKI:  Okay.  Understood. 9 

          All right.  Please proceed when you're 10 

ready. 11 

          MR. TORTEROLA:  Yeah.  Thank you very much, 12 

Madam President.   13 

          Mr. Richter is going to make a presentation, 14 

but I wanted to take the time to say that he sometimes 15 

speak very quickly, so I'm asking the Court Reporters 16 

and the Translators to let him know when the pace of 17 

his presentation is so quick that they cannot either 18 

take the statement or--  19 

          PRESIDENT KALICKI:  Okay.  Before he starts 20 

his presentation, you may wish to have him just simply 21 

confirm the contents of his Expert Reports and whether 22 
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he has any corrections and so forth. 1 

          MR. TORTEROLA:  Thank you very much, Madam 2 

President. 3 

DIRECT EXAMINATION 4 

          BY MR. TORTEROLA:   5 

     Q.   Professor Richter, is there any change that 6 

you would like to make to the Reports that you have 7 

submitted in this case, or are you satisfied with 8 

their content? 9 

     A.   No.  It is the Legal Opinion that has been 10 

asked of me in connection with this proceeding, and I 11 

don't believe I need make any change to what has been 12 

expressed in those Reports. 13 

          MR. TORTEROLA:  Thank you very much, 14 

Professor. 15 

          Unless the Tribunal has any other 16 

instruction, I would invite you to now make your 17 

presentation.  18 

          THE WITNESS:  Thank you very much. 19 

DIRECT PRESENTATION 20 

          THE WITNESS:  First, I do have a question.  21 

As a matter of professional training, I often take 22 
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note of questions as they are put to me, so before 1 

making the presentation, I would like to ask the 2 

Tribunal, would you authorize me, when questions are 3 

put to me, that I be able to make notes?  4 

          PRESIDENT KALICKI:  I certainly have no 5 

objection to your doing so; however, because time is 6 

limited, I don't want to have a situation where--and 7 

this is true for questions from both sides--where a 8 

lot of time is spent with you writing down questions.  9 

So, if you're able to do this expeditiously, then I 10 

have no objection. 11 

          THE WITNESS:  Thank you very much, Madam 12 

President, and I'll bear in mind your observation and 13 

indication. 14 

          Very well then.  First of all, I'd like to 15 

thank the Tribunal that is hearing me today, that I've 16 

been invited to participate in this proceeding.  Well, 17 

I'd like to thank the Tribunal for giving me this 18 

opportunity to express somehow my experience as an 19 

attorney and my knowledge of Guatemalan Law. 20 

          Next, please. 21 

          I am going to provide a brief introduction 22 
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regarding my background, both professional and 1 

academic.  I can indicate that I am an attorney.  I 2 

graduated from the Universidad Católica de Salta.  I 3 

also have a law degree from the University of 4 

San Carlos of Guatemala.  I have a master's in 5 

constitutional law, also a master's in labor and 6 

social security law.  In terms of academic activity, I 7 

have been a founder and member of the Center for the 8 

Study of Labor Law Studies, and I've been Executive 9 

Director of the Institute of Constitutional Justice of 10 

the Constitutional Court of Guatemala. 11 

          In addition, I am a university professor.  I 12 

have given courses and lectures at the University of 13 

Mariano Gálvez in graduate programs for Judges from 14 

Guatemala.  I'm also a professor at this time at the 15 

Universidad del Istmo, where I teach the course on 16 

constitutional jurisdiction.  And I've also given 17 

lectures at the Universidad Rafael Landívar and the 18 

Universidad de San Carlos de Guatemala, and I'm a 19 

professor at the Universidad de Galileo of Guatemala. 20 

          In the Constitutional Court, well, I was 21 

there for 10 years from June of 2006 until April, 22 
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practically April of 2016.  I have been coordinator of 1 

the labor law section.  I have also been a coordinator 2 

of the magistracy.  I have been a coordinator of 3 

procedural motions where I worked, and as I noted a 4 

moment ago, I have been Director of the Institute of 5 

Constitutional Justice. 6 

          I have also been an advisor to the upper--to 7 

the senior office at the Labor Ministry of Guatemala. 8 

          I have also been an advisor at the 9 

institution of the Human Rights Ombudsman of 10 

Guatemala.  At present, I advise the first secretary 11 

of the board of officers, the Congress of Guatemala.  12 

And also, when asked to do so, I have been an outside 13 

consultant for the International Labor Organization. 14 

          As regards to my private practice, I can 15 

tell you that I provide legal advice on 16 

constitutional, administrative, and labor law issues; 17 

also, Energuate, which is in the electricity sector; 18 

the EEGSA, the electricity company of Guatemala; 19 

Dümmen Orange de Guatemala, which is devoted to the 20 

export of ornamental plants; and Telecomunicaciones de 21 

Guatemala, which is the company known as Claro. 22 
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          As regards my presentation, at the end I'm 1 

going to reach the following conclusions.  The first 2 

is that ILO Convention 169 was not applied 3 

retroactively in these proceedings, but the 4 

Constitutional Court recognizes the right to 5 

consultation and its different aspects; and this, 6 

since 2007, through its case law that the 7 

Constitutional Court of Guatemala established that 8 

public participation, opposition, and other 9 

administrative procedures do not meet the standard 10 

provided for at ILO Convention 169.   11 

          And also I am going to affirm that the 12 

principle of legitimate confidence is not part of 13 

Guatemala Law.   14 

          I'm also going to confirm that Exmingua does 15 

not have a valid construction license, and that the 16 

Guatemalan courts properly applied all of the 17 

procedural requirements for an amparo.  Also, Exmingua 18 

was properly notified during the amparo proceeding. 19 

          The question of the ILO Convention 169 being 20 

enforced is not a matter controverted by Mr. Fuentes, 21 

not even in his Report, which we cite right here in 22 
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our presentation.  He indicates that the procedures 1 

carried out by the State, the Congress, upon approving 2 

it, the Constitutional Court, as of the advisory 3 

opinion, and the Executive as of the deposit of the 4 

instruments of ratification at the ILO. 5 

          Plus, Professor Fuentes affirms that that 6 

issue is not a matter for discussion at all, which is 7 

highlighted at this slide. 8 

          But, in addition, obviously, because it is a 9 

law in force and a positive law, it is an applicable 10 

provision in the Guatemalan legal system.  And this, 11 

as from its approval by the Congress of the Republic, 12 

all of the provisions--this is what our Constitution 13 

states at Article 180.  It says that every law begins 14 

to govern in the national territory eight days after 15 

it is published.  Obviously, as of the approval by 16 

Congress, the deposit of the instruments by the 17 

Guatemalan executive in Geneva at ILO headquarters and 18 

as of the beginning of the running of the term that 19 

the Convention itself establishes, ILO Convention 169 20 

is in full force as of June 1997 in the Republic of 21 

Guatemala. 22 
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          But, in addition, in the context of 1 

everything we have analyzed and in looking at the 2 

application, and this--there is quite a bit of 3 

international doctrine on this, nationally and 4 

internationally, that all of the Conventions of the 5 

ILO are self-executing, that they do not require any 6 

law or regulation to develop them.  And this is--well, 7 

I cite it with great respect for Professor Rodolfo 8 

Rohrmoser, who is not only a Guatemalan professor, but 9 

was also a member of the Constitutional Court.  And in 10 

the papers that I quote in my Report, he has indicated 11 

that ILO Convention 169 is self-executing.  12 

Accordingly, it has binding force, per se, and it's 13 

not highlighted, but the Professor Rohrmoser also says 14 

that for it to be totally operational, it's not 15 

necessary that statutes or regulations of any sort be 16 

issued or adopted. 17 

          But, in addition, and this obviously 18 

surprised us-- well, it surprised me personally in 19 

these days when I've been listening to the arguments, 20 

it is--an effort has been made to indicate that 21 

Convention 169 had been applied retroactively.  This 22 
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is not a retroactive law, as I just mentioned.  It 1 

came into force in 1997, and it was applied 2 

specifically for the case in which Exmingua is an 3 

interested third party in a provisional amparo in the 4 

year 2015.  More than 18 years went by since it had 5 

come into force, and I don't personally find any 6 

explanation to suggest that this provision was applied 7 

retroactively.   8 

          But in addition, an effort was made to get 9 

around its application or to indicate that the failure 10 

to have, to regulate the limited knowledge of it, to 11 

excuse oneself by saying that the Convention wasn't 12 

known in depth, this led to other means being used, or 13 

other provisions being used to get around applying 14 

Convention 169.  And this is obviously prohibited by 15 

national legislation.  The law on the judiciary at 16 

Article 3 says that as against the observance of the 17 

law, one may not allege ignorance, disuse, or contrary 18 

practice. 19 

          Now, as regards the consultation--and this 20 

is something that each of the Reports that I've 21 

submitted has a specific section on, I am going to 22 
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cite some of the characteristics which, according to 1 

the case law of the Constitutional Court since 1995, 2 

as set out.  And I say since 1995 because my analysis 3 

and my study begins from the very moment when the 4 

Constitutional Court provided its advisory opinion for 5 

the Congress to approve and introduce into the 6 

Guatemalan legal system Convention 169. 7 

          That is why I say that from that time to 8 

date, the case law of the Court has been consistent 9 

and steady.  And one of the first elements to 10 

highlight established by the Constitutional Court of 11 

Guatemala is that the right to consultation is an 12 

unquestionable right.  We see this in the case of the 13 

Sipacapa consultation.  We also see it in Rio Hondo I 14 

Case, and we also see in the case of Rio Hondo II.   15 

          The Court has been consistent in its Opinion 16 

that it is unquestionably a right of the interested 17 

Peoples to be consulted.  But it is also said or 18 

established the conditions and characteristics of the 19 

right to consultation in respect of Indigenous 20 

Peoples.  And it has said in more than one 21 

judgment--and here I'm just citing the one from 22 
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Cementos Progreso, which is a case that everyone has 1 

had access to, and which is also among the elements 2 

that I analyze in my Report, and I understand it is 3 

also part of record.   4 

          The Court has said that the consultation is 5 

a fundamental right, that it is collective in nature, 6 

that the State is under an obligation to establish 7 

procedures, good-faith procedures, to take stock of 8 

the free and informed opinion of the communities; that 9 

consultation is a guarantee of equality or a 10 

measurement of bringing about greater equality, that 11 

it must be prior, that it is not exhausted with the 12 

mere providing of information, that it must be in good 13 

faith--that is to say, generating trust as between the 14 

parties; that it should take place through a 15 

representative indigenous institutions--this is a 16 

fundamental and characteristic aspect of it--and that 17 

it should not be interpreted as the granting of a veto 18 

right.  It is said to establish other conditions or 19 

characteristics, but I think that here I condensed 20 

most of the judgments in which the Constitutional 21 

Court has issued its Opinion and has characterized 22 
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right to consultation. 1 

          But in addition, as regards the same issue, 2 

the Court has also said what is not a consultation.  3 

And it has said, for example, that the procedure set 4 

out with the regulation for evaluation, , 5 

environmental control and monitoring, is not the 6 

procedure set out in that regulation, that what is set 7 

out in the Mining Law is not a consultation.   8 

          Also, when one checks with local residents, 9 

in keeping with the municipal code, that not a 10 

consultation either.  And it is also said--and this is 11 

tied to the mechanism established in Point 1 of this 12 

presentation--that "public participation" is not the 13 

same thing as "consultation" because the 14 

Constitutional Court has said that in this case--that 15 

is to say, in the case of public participation, an 16 

accessory role--it plays an accessory role in this 17 

context, and so it needs to be understood to be 18 

limited to this aspect. 19 

          Now, the paragraph that I just read out is 20 

the judgment in Cementos Progreso, and I believe you 21 

have the number of that case. 22 
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          Another point of discussion that I think 1 

focuses the debate in this process is that as to the 2 

existence or not of the principle of legitimate 3 

confidence, I'm going to be quite clear in what I have 4 

to say in that there is no regulation that implements 5 

or materializes the principle of legitimate confidence 6 

in the Guatemalan legal system, nor is there scholarly 7 

legal writing by well-known academics or Professors.  8 

There is no such writings by them who have analyzed 9 

the same principle in terms of its application in 10 

Guatemala, multiple less is there case law that 11 

recognizes the principle in the Guatemalan legal 12 

system. 13 

          I am clear and specific about this.  This 14 

is, in my mind, unquestionable.  There is the--in 15 

Guatemalan legal system, the--one does not find the 16 

principle of legitimate confidence, but let us also 17 

undertake the contrary exercise.  Let us suppose that 18 

the principle was recognized in Guatemala.  What would 19 

the case be or what would the contradictory conduct of 20 

the Guatemalan State be in light of Exmingua's claims?  21 

If we analyze the administrative procedure for 22 
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granting the exploration and exploitation license, we 1 

see that all of the rulings handed down 2 

administratively have been favorable to Exmingua, and 3 

Exmingua obviously has not challenged them. 4 

          And when it was necessary to turn to the 5 

judiciary, in terms of the constitutional jurisdiction 6 

because of the violation of fundamental right--namely, 7 

the right to consultation--the positions put forward 8 

by Exmingua to defend its position in the amparo 9 

actions were accompanied in many cases by the Ministry 10 

of Energy and Mines and also by the Office of the 11 

Attorney General.  And so one doesn't see the 12 

contradiction or why Exmingua--why there was loss of 13 

legitimate confidence of Exmingua in relation to the 14 

State because the State has often acted hand in hand 15 

with Exmingua. 16 

          In addition, another circumstance that I 17 

want to make reference to is that nor in this case is 18 

there any application, even though it has been said 19 

that it does, any declaration of lesividad, first of 20 

all, because the license wasn't revoked by the 21 

Executive.  What occurred in this case was a temporary 22 
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suspension ordered by a court of the constitutional 1 

jurisdiction.  Nor was it revoked by the judiciary, 2 

the license, that is, because--and I reiterate--once 3 

again, what happened was a temporary suspension 4 

ordered by a Court of the constitutional jurisdiction.  5 

And it wasn't because of the proceeding or some 6 

administrative violation.   7 

          It was because of the violation of 8 

fundamental right, which is the right of the 9 

Indigenous Communities and Peoples to be consulted, 10 

and, therefore, any procedure to be applied or any 11 

reference to be made to the application of 12 

administrative provisions in this case are inoperative 13 

because precisely what we are analyzing is the process 14 

of a constitutional procedure by Constitutional Courts 15 

who had the obligation and the powers to have act to 16 

suspend that if they violate fundamental rights. 17 

          But, in addition, I must add and say that 18 

compliance with the provisional amparo is not subject 19 

to exhausting any prior administrative procedure.  20 

Therefore, the Constitutional Court has the power to 21 

order all actions or conduct that violate fundamental 22 
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rights to cease. 1 

          Another aspect that has been debated and 2 

that I think is going resolve part of what is decided 3 

here is in relation to the Construction License.  My 4 

Legal Opinion, my Opinion as an attorney here, is that 5 

the Construction License is nonexistent.   6 

          First of all, I'm going to mention that 7 

Article 140 of the Municipal Code indicates that any 8 

matter that is processed in writing will have a record 9 

formed. That file formed, must  be duly numbered with 10 

the Briefs presented and with all the resolutions and, 11 

as well as all other acts of the authority that 12 

correspond to--well, in this case, we could say 13 

correspond to the issuance of a license.   14 

          This doesn't exist.  It hasn't been 15 

presented.  It is not part of the record in which this 16 

situation is being debated.  What has been presented 17 

to us is a Certificate of Minutes, which supposedly is 18 

contained in the book of minutes which sets forth the 19 

meetings of the Municipal Council.  But when comparing 20 

the certification with the posted point to the minutes 21 

that's been certified, well, they don't coincide.  22 
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Neither the numbers of the documents, nor the 1 

situation that indicates the certification that it is 2 

reflecting.  3 

          So, if the certification is reflecting 4 

something which is not reflected in the principal 5 

document, then obviously this certification has no 6 

legal validity, no legal value.  But I should also 7 

indicate that the competence for issuing Construction 8 

Licenses lies with the Municipal Council.  Here, it 9 

has been mentioned that the Municipal Mayor was the 10 

one who authorized the license, and this obviously 11 

goes beyond the Mayor's powers because the 12 

competence--this according to Article 35(b) and (n) of 13 

the Municipal Code--say that this lies with the 14 

Municipal Council, which is the collegial body that 15 

governs the Municipality and which, at the same time, 16 

acts as the legislative body of the Municipality. 17 

          And this why?. Because it is the one that is 18 

responsible for land-use management, and it is also 19 

the one responsible for and the one who is able to 20 

charge fees for administrative services.  Only the 21 

Council can authorize this.  The Mayor doesn't have 22 
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the power to authorize or issue a Construction 1 

License.   2 

          But, in addition, we have within this 3 

certification the issue of a payment that was 4 

supposedly made in a untimely fashion.  When we read 5 

the certifications, it clearly indicates that the 6 

payment was clearly already made.  The certification 7 

is made in November, and the payment receipt is from 8 

December.  So, how could one have certified a fact or 9 

circumstance that had not yet come into being or 10 

happened?  So, this document gives rise to many 11 

doubts, and these elements as well, the ones that I am 12 

now raising.   13 

          And I conclude on this issue by indicating 14 

that there is a final and firm judgment declaring the 15 

nonexistence of the supposed Construction License.  I 16 

reiterate, Exmingua's Construction License is 17 

nonexistent.  18 

          There obviously, in this presentation, you 19 

can see the documents that I just described in one way 20 

or another.  And obviously, in terms of what I have 21 

just said, I also conclude ex nihilo nihil fit, 22 
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nothing comes out of nothing.  There is no 1 

administrative file.  The payment made does not mean 2 

the obtaining of a Construction License.  The minutes 3 

in the original book doesn't coincide with the 4 

uncertified copy in either its Member State or its 5 

content.  The Secretary of the Municipal Council says 6 

that she did not sign the uncertified copy that is 7 

presented in this record.  The members of the 8 

Municipal Council deny having issued or granted a 9 

license.  So, in the face was a nonexistent license, 10 

obviously we are not going to be able to bring any 11 

legal or administrative remedy to challenge it, 12 

because you cannot challenge what does not exist. 13 

          And, as I was saying, the nonexistence was 14 

also judicially declared.  And this is in the 15 

judgments that are in the record.  It says that 16 

document doesn't coincide in terms of the date, its 17 

date, nor in terms of its content, with the 18 

uncertified copy presented by the entity, Exmingua.  19 

It says the contradiction between the minutes in 20 

question is more than evident; and, as a result of 21 

this, the mining company does not have a Construction 22 
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License.   1 

          One could not be clearer than this 2 

explanation by a court. 3 

          In addition, regarding the Judgment I just 4 

mentioned, this was the one of First Instance.  The 5 

Judgment on appeal, which is the one by the Court 6 

on--the Constitutional Court says the Judgment 7 

appealed is affirmed.  This means that the arguments, 8 

the presentations, the evidence that was collected and 9 

analyzed in the Court of First Instance were also 10 

accepted by the Court of Appeals, which in this case 11 

is the Constitutional Court, which upheld the Judgment 12 

that had been appealed. 13 

          Another matter related to the amparo that I 14 

should take up with you is the idea that the 15 

provisional amparo, the processing of the provisional 16 

suspension of acts in the context of an amparo, can be 17 

issued without having heard from one of the Parties, 18 

or inaudita parte.  And so, here, I have accompanied 19 

laws from the Amparo Law.  Articles 27, 28, 29, 33 all 20 

refer to how an amparo court should act when it 21 

receives a complaint for violation of constitutional 22 
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rights, and also how it should act after receiving a 1 

report from the authority that committed the violation 2 

alleged.  And we see that the provisional 3 

amparo--well, it says at 27: “Ex officio and at the 4 

initiative of a party”.  And this also confirms what I 5 

said, that it can be handed down inaudita parte.   6 

          In any event, the court says, in the first 7 

resolution that is issued, even if it was not 8 

requested, it will resolve the provisional suspension 9 

of the act.  This means that by simply alleging that 10 

there has been a violation or that there exists a 11 

threat of a violation of fundamental rights, the 12 

Constitutional Court may hand down a provisional 13 

amparo in order to suspend the effects of that 14 

violative act.   15 

          But it can also do so ex officio.  This is 16 

Article 28, where it says that if, for example, if the 17 

life of the petitioner is in danger, if their personal 18 

identity is in danger, if the processing of the amparo 19 

is going to make it impossible to recover or go back 20 

to the situation prior to the violation because the 21 

harm caused will make it impossible for a final 22 
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judgment to be handed down, then the court on its own 1 

initiative should issue the provisional amparo.  Plus, 2 

Article 29, as I say, indicates that at any stage of 3 

the process before a judgment is handed down, 4 

obviously, one can establish provisional suspension of 5 

the act. 6 

          Next, please. 7 

          And even clearer is what is indicated in 8 

Article 33 to note the possibility of provisional 9 

amparo being issued inaudita parte.  You see 10 

highlighted at the end of this article, it says:  "If, 11 

within the indicated term, the antecedents of the 12 

Report have not been sent, then the Tribunal hearing 13 

the case should decree the provisional suspension of 14 

the act." 15 

          This means that having received--once the 16 

Court receives a complaint that there has been a 17 

constitutional violation, a violation of a 18 

constitutional right, and once the Authority that is 19 

the subject of the complaint is asked to present the 20 

information and doesn't do so, then the Constitutional 21 

Court has the obligation to decree a suspension of the 22 
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effects of the act called into question. 1 

          In terms of the amparo action itself, I 2 

should indicate that there are various presuppositions 3 

in order for the procedure to go forward.  And why do 4 

I say this, and why do I call them procedures for 5 

being able to go ahead with processing it rather than 6 

admissibility requirements?  Well, this is because 7 

what is regulated by the Amparo, Habeas Corpus and 8 

Constitutionality Law, at Articles 5 and 33 of the 9 

law, all amparos must be admitted.  10 

          There is no way to dismiss or fend off 11 

somehow an amparo action that is filed before a 12 

Constitutional Court.  And so, obviously, requirements 13 

of admissibility, there are none.  There are 14 

requirements for procedure, which will make the action 15 

viable in order to be able to--for the Court to reach 16 

a judgment.  And these requirements for procedure, so 17 

to speak, are active standing, passive standing, 18 

timeliness, and exhaustion of remedies. 19 

          Now, in terms of a definition of "active 20 

standing," we can say that, by general rule, it is up 21 

to the affected party whose rights are violated, the 22 
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one who has an interest in the matter.  They are the 1 

one who should file the complaint with the authority 2 

which is supposedly or is causing the violation.  But, 3 

plus, by interpretation of the Amparo Law and by 4 

application of this provision, there are also three 5 

ways to be--to have active standing in an amparo.  The 6 

first is to act one's own name, personally and 7 

directly; also, those who seek--or who make the 8 

request of representation of one who so requires, be 9 

it a legal representative, attorney, or judicial 10 

manager, so to speak; and, finally, all of those who, 11 

in the name of a community, seek--or ask for, when an 12 

effort is made, to protect collective or diffuse 13 

rights. 14 

          Now, we see that in connection with the 15 

various premises recognized by the Court as to active 16 

standing to sue, I am going to mention La Vega I that 17 

is part of this record and where it is indicated that: 18 

“This court has established jurisprudentially the 19 

feasibility of sue in amparo the violation of rights 20 

or interest of a collective nature with constitutional 21 

relevance in qualifies cases. Thus, they have 22 
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admitted, for example, requests for provisional powers 1 

that are presented by various groups based on common 2 

characteristics and wills--for example, individuals 3 

with disabilities. ”  And there you have the number of 4 

the legal judgment and the year, 2006, “and also 5 

individuals were members of the trade unions”, and we 6 

see this in 1999, “and also agencies from the 7 

educational sector”.  There we see that we have a 8 

Judgment of 2013, indigenous people.  We see for 9 

example,  La Vega and those related to Cementos 10 

Progreso, etcetera.   11 

          But what I'd like to note here is the makeup 12 

of the court that signed this legal Judgment, 13 

La Vega I, Porras Escobar, Chacón Corado, Pérez 14 

Aguilera, Molina Barreto, Araujo Bohr, Medina Sala, 15 

Gutiérrez de Colmenares, who were the Justices of the 16 

Court between 2011 and 2016.  That means that 17 

these--this thesis, this idea that the standing to sue 18 

could be for specific groups or in representation of 19 

specific groups, dated back to older courts. 20 

          And also, in connection with this specific 21 

item that we are discussing here in this Arbitration, 22 
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CALAS has also been recognized as an organization that 1 

has standing to sue in other cases, such as in San 2 

Rafael, and also the Tribunal there has indicated that 3 

“the trend of this Court has been to recognize such a 4 

civil organization, CALAS, the power to promote, to 5 

present, ordinary and constitutional complaints in 6 

defense of a healthy environment, even when that 7 

complaint has been associated to the lack of 8 

consultation with Indigenous Peoples”. 9 

          Now, as to the standing to be sued, clearly 10 

Article 9 establishes who are the subjects against 11 

whom an amparo action could be initiated.  We refer to 12 

the public powers, decentralized entities, autonomous 13 

entities, or the ones that are supported with State 14 

funds, those created under law or concession, and also 15 

those that have legal powers and are recognized under 16 

the law; for example, political parties, associations, 17 

trade unions, cooperatives, and others that are 18 

similar. 19 

          What is the standing to be sued?  How do we 20 

define it under an amparo action?  Here there needs to 21 

be a match between the authority that is causing the 22 
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harm and the one that is the subject of the complaint 1 

in the amparo action.  So, this match between the doer 2 

of the action--that is to say, the one that breaches 3 

or violates the rights--and the subject of the 4 

complaint is key.  Otherwise, we would have a lack of 5 

standing to be sued.  That's why I am mentioning, and 6 

I am trying to be specific about this, in the amparos 7 

not processed or in the amparo specifically, because 8 

they were joint files in which Exmingua, was a third 9 

party, it was unavoidable for the Ministry of 10 

Mines --to be the one that had the standing to be 11 

sued.  To be a party or to be the one with standing to 12 

be sued. Why?  Because the act complaint was the 13 

Mining License that was issued without consultation 14 

with the Indigenous Populations.  This action that is 15 

a violation of human rights could only have been 16 

conducted by the Ministry of Energy and Mines, and 17 

this is the reason why it had the standing to be sued, 18 

but there are also other actions in which the Ministry 19 

has standing to be sued, such as in La Vega I, 20 

La Vega II, and Montana Exploradora.   21 

          And this clearly takes me to offer the 22 
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opposite explanation:  Why isn't it that Congress is 1 

the one that has standing to be sued?  Because it was 2 

not the Congress, the one that actually carried out 3 

the act that breached fundamental rights in this case 4 

of Indigenous Populations. 5 

          The other assumption has to do with the 6 

timeliness.  And I want to refer to two specific 7 

articles of the Law. When I am talking about the law, 8 

I'm talking about the Amparo, Habeas Corpus and 9 

Constitutionality Law.  Article 2 has a clear 10 

reference that this law has to be also understood in 11 

an extensive manner--that is to say, expansive law, 12 

trying to achieve greater protection.  And Article 20 13 

in connection with the term for the request of amparo 14 

indicates that: “a request for amparo has to be 15 

presented within 30 days after the last notification 16 

to the affected party or after knowing the act that on 17 

their opinion causes a harm”. 18 

          So--but, in addition to this interpretation 19 

or literal application of the law, we are going to see 20 

that, as part of the amparo proceedings, there are 21 

some exceptions that have forced a reinterpretation by 22 
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the Constitutional Court so as to implement the 1 

fundamental rights or enforce fundamental rights. 2 

          And then I am going to say that, in 3 

connection with timeliness, starting in the '90s, the 4 

Constitutional Court has recognized the concept of 5 

continuous harm.  What does it mean when I say 6 

"continuous harm"?  This is a concept that starts from 7 

the assumption that there are violations that do not 8 

exhaust their impact as a specific time and they 9 

extend their impact throughout time.  Therefore, the 10 

act gets regenerated and may be challenged at any 11 

time, as long as the violation of fundamental rights 12 

continues.   13 

          So, this continuous harm concept that has 14 

been applied in connection to the lack of consultation 15 

with the Indigenous Populations is the exception that 16 

applies here, because continuous harm applies to 17 

negative acts, omission, or lack of action or 18 

inaction.  19 

          MR. LLANO:  I apologize.  I don't want to 20 

interrupt you, but I would like to make a comment, 21 

Madam President.  22 
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          PRESIDENT KALICKI:  Mr. Llano, what is the 1 

comment?  2 

          MR. LLANO:  Thank you.  I would like to note 3 

that on this slide, Number 34, there is a bullet point 4 

that says that the Constitutional Court has recognized 5 

the figure of continued harm since the '90s.  That 6 

statement about the 1990s is not in Professor 7 

Richter's Opinions.  It is a new statement, and it is 8 

unsupported.  And you can see that there is no 9 

reference on this slide to any paragraph in the 10 

Report. 11 

          PRESIDENT KALICKI:  Okay.  I note the 12 

objection.  I suggest we take it up a little bit 13 

later.  I'd like to let him finish his presentation, 14 

but I note the point. 15 

          MR. LLANO:  Thank you. 16 

          THE WITNESS:  he didn't want to interrupt 17 

me, but he did interrupt me. 18 

          PRESIDENT KALICKI:  Please continue. 19 

          THE WITNESS:  Thank you, Madam President. 20 

          As to the timeliness, and also in connection 21 

with the application of this concept of continuous 22 
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harm, we can mention Montana Exploradora, Nichromet, 1 

TRECSA; they are all part of the case law included on 2 

the record of this Arbitration.  3 

          To be specific, the Court has indicated that 4 

“it is not possible to estimate this idea in an 5 

untimely manner because the nature itself of the 6 

conduct that is the subject matter of the complaint, 7 

negative acts or omission, also lead us to consider 8 

harm as part of the complaint and as a--with a 9 

continuous character”.  And I included here the name 10 

of the Justices--Porras Escobar, Chacón Corado, Pérez 11 

Aguilera, Molina Barreto, and Araujo Bohr which was 12 

the court that exercised from 2011 to 2016  so that it 13 

can be seen that this is a thesis, that of the 14 

continued harm that other courts have already made 15 

their own and that have established the legal doctrine 16 

of this Court. 17 

          Now, the other requirement for procedure is 18 

the Finality.  And here article 19 has been mentioned. 19 

It says that, in order to request an amparo, except 20 

for cases here stated, there is a need to exhaust all 21 

of the ordinary, administrative and judicial remedies, 22 
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and here, I think that it has been indicated in an 1 

audacious manner that there is no circumstance here 2 

that has to do with the application of Article 19 word 3 

for word.  We can see that Article 19 refers to cases 4 

that are established under this law.  And when we 5 

analyze Article 10 in the Amparo Law, at 6 

Subparagraph (e), it says that “in those cases when 7 

there is no suspensive effect means or resources, an 8 

amparo may be filed directly.  ”. 9 

          Yesterday and in other times, it was said 10 

that Article 19 did not accept any exceptions, and 11 

this clearly is not what is stated at Article 10(e), 12 

where we see an exceptional case that is regulated by 13 

the Amparo Law itself. 14 

          And as to the finality,  the premise that 15 

applies here--and this is the reason why 19 does not 16 

apply--in terms of the need to exhaust all of the 17 

remedies, the thesis that has been applied by the 18 

Court and that we see, for example, in Cementos 19 

Progreso--that is a legal judgment of 2009, and this 20 

is the case in which Exmingua requested the license 21 

for exploitation--shows that “it is not required in 22 
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cases in which amparo petitioner has not been part of 1 

the administrative procedure that preceded its 2 

issuance”, so that that has not been Party to the 3 

administrative proceeding, may not be asked to exhaust 4 

all of their legal resources or administrative 5 

recources or remedies, and that's the reason he or she 6 

may resort to the amparo, as CALAS did on behalf of 7 

the Indigenous Populations as part of the proceeding 8 

in which the third party was Exmingua. 9 

          And I was also going to conclude by saying 10 

that in the case of amparo proceedings, Exmingua was 11 

duly notified.  And why do I say this, and why do I 12 

say that there is no prejudice against Exmingua as 13 

part of the amparo proceedings?  Here, I referred to 14 

Article 34 and Article 35 under the Amparo Law. 15 

          Article 34 defines who are those third 16 

parties, the third interested parties, and here there 17 

is--the procedural burden is on the applicant to 18 

indicate whether there is any knowledge of the 19 

existence of a third party who may hold any interest 20 

in the process.  This happened with the amparo because 21 

CALAS, as part of its amparo action, indicated that 22 
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Exmingua was an interested third party or an--and by 1 

analyzing the applicability of the amparo, and also 2 

the situation--that is to say, the information that 3 

the Tribunal will receive from the Parties subject of 4 

the complaint--that is, when the Tribunal decides or 5 

the Court decides who will be the Parties to this 6 

proceeding, and this is clearly shown in Article 35, 7 

where we see that, after receiving the information or 8 

the Report, the Tribunal should confirm or annul what 9 

has been decided as part of the provisional amparo, 10 

and then they will hear the Parties. What does this 11 

mean?  12 

          That means that, during this proceeding, the 13 

Tribunal will first receive the amparo complaint, will 14 

qualify it, will request the authority that is the 15 

subject of the complaint to present the detailed 16 

report or the background of the case or have the file 17 

sent to them, the record sent to them, and, those two 18 

elements, the complaint and the report, the Court has 19 

the obligation to qualify the existence of the 20 

requirements for procedure. If there is a standing to 21 

sue, standing to be sued, and also if there is 22 
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timeliness in the presentation, as well as the--there 1 

was exhaustion of remedies after that circumstance, 2 

because we are going to see in the following slide 3 

what happens after that situation.  The Court at this 4 

point may determine who are the procedural parties 5 

that will be participating in the amparo action.   6 

          Why?  Because Article 26 of Agreement 1-2013 7 

of the Constitutional Courts forces the Court, upon 8 

receiving the detailed report, and also as part of 9 

their strict responsibility –says the law-, to analyze 10 

whether the amparo compliant fulfil the requirements 11 

for procedure”.  And if there are not met, it can be 12 

challenged, as we saw in the CALAS case, and if there 13 

were inexistent And if the Court of Appeals decided or 14 

confirmed the Decision of the First Instance Court, 15 

what would have happened is what we see at Article 27, 16 

that, if there was a definitive suspension of the 17 

amparo, the case--rather, the case would have been 18 

dismissed.   19 

          So, this is what happened in the Exmingua 20 

case where Exmingua was the third interested party.  21 

The Court qualified, considered that a procedural 22 
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requirement was missing, ordered the suspension of the 1 

process, petitioner challenged through the appeal, 2 

this was elevated to the Constitutional Court.  This 3 

was sent to the Constitutional Court that had an 4 

opinion different from the First Instance Court and 5 

decided that the whole proceeding had to be resumed, 6 

and it was up to that moment when the Court had to 7 

call the Parties to appear to tell them that the 8 

proceeding would continue, and also to analyze and 9 

verify who, based on the interest in the process and 10 

also the qualification by the Court, had to be party 11 

to that proceeding. 12 

          This is what we saw, what I mentioned 13 

before, upon application of Article 34 of the Amparo. 14 

Habeas Corpus and Constitutionality Law, because it is 15 

the power of the Tribunal to finally qualify and allow 16 

individuals who have been mentioned or referred by the 17 

Applicant to participate as third parties, and also, 18 

based on the background of the case and the--and this 19 

is the reason that, by following the very procedural 20 

stages indicated under the law, and also upon the 21 

interpretation clearly of the application of the 22 
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Amparo Law, and also the agreements that regulated, 1 

Exmingua was notified timely. 2 

          To sum up and to conclude, I told you that 3 

at the end of my presentation I was going reach 4 

several conclusions.  These conclusions are as 5 

follows, which I introduce in this slide, as I 6 

mentioned at the very beginning:  ILO Convention 169 7 

was not applied retroactively.  The Constitutional 8 

Court does recognize the right to consultation, and 9 

it's also in the legal judgments as of 2007.  The 10 

Court of Guatemala also recognized that the public 11 

participation, opposition, and other administrative 12 

proceedings do not meet the standard under ILO 13 

Convention 169.  Also, I asserted, and I reiterate, 14 

that the principle of legitimate confidence is not 15 

part of the Guatemalan law.  And also, I conclude that 16 

Exmingua does not have a valid Construction License, 17 

that the Guatemalan courts applied correctly the 18 

requirements for the amparo procedure and, finally, 19 

that Exmingua was duly notified during the amparo 20 

proceeding.   21 

          I thank you, Madam President.  I thank you, 22 
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Members of the Tribunal, and I thank everyone who are 1 

Parties to this proceeding who paid due attention to 2 

my presentation. 3 

          PRESIDENT KALICKI:  Thank you very much, 4 

Mr. Richter. 5 

          Counsel, before you begin the cross, give me 6 

just one minute.  I just want to close a window which 7 

is giving me an unusual amount of noise at this 8 

moment.  So, give me one moment. 9 

          (Pause.) 10 

          PRESIDENT KALICKI:  Okay.  We resume now 11 

with the cross. 12 

          And, Mr. Llano, the Tribunal will--with 13 

regard to the objection you made that there was a new 14 

assertion contained in the PowerPoint that you say was 15 

not in the Expert Reports, we suggest that, if you 16 

wish, you can explore that on cross with him, and we 17 

will take under advisement the objection until we see 18 

whether--how that plays out. 19 

          MR. LLANO:  Thank you, Madam President.  I'm 20 

ready to proceed. 21 

CROSS-EXAMINATION 22 
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          BY MR. LLANO:   1 

     Q.   Good morning.  Good afternoon, Professor 2 

Richter. 3 

          How are you doing?  Can you hear me? 4 

     A.   I can hear you well, sir. 5 

     Q.   Thank you very much. 6 

          I'd like to show you your First Report, 7 

Page 6 in the Spanish version.  And we are going to 8 

show these documents on the screen as we move forward.  9 

A. Yes.  10 

 Q. Very well. Here, you can see at the top of the 11 

page there is a reference to Item 3, the scope of your 12 

Report.   13 

A. I don't see it on the screen, but I have my 14 

document at hand now. 15 

Q. Now. And if we follow your document, you are going 16 

to see that the first item has to do with the 17 

recognition of the ILO Convention 169 as a national 18 

legal regulation. 19 

          Do you see that at paragraph 6? 20 

     A.   Yes, I do see it. 21 

     Q.   And the second comment has to do with the 22 
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Scholastic Opinion established by ILO in connection 1 

with the interpretation and application of 2 

Convention 169; correct? 3 

     A.   You are referring to 7 on that page?  4 

     Q.   Yes,  5 

     A.   Where it says that “the Scholastic Opinion 6 

by the ILO in connection with the interpretation and 7 

application of Convention on Indigenous and Tribunal 8 

Populations”--and, once again, this is on the same 9 

paragraph, “the Manual on Relations with the Community 10 

and other Social Actors of the International Finance 11 

Corporation, IFC of the World Bank, on ILO Convention 12 

Number 169”.   13 

        Q.   And, indeed, you included in this Report 14 

sections on the interpretation and application of ILO 15 

Convention 169 that have to do with the scope of your 16 

Report; correct? 17 

     A.   Yes.  As a matter of fact, from the personal 18 

interpretation of the laws, and also the attached 19 

documents, you may know, Counsel, that ILO has 20 

numerous publications on the ILO Convention 169; but 21 

not only ILO, also others, such as the UN Program for 22 
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Development.  The World Bank also has publications on 1 

this. 2 

     Q.   Thank you.  Thank you, Professor Richter. 3 

          The only question was whether you had 4 

included in your Report sections on the interpretation 5 

and application of Convention Number 169.  Yes or no?  6 

     A.   Yes, yes.  I did include phrases and some 7 

paragraphs and passages from some studies conducted 8 

based on the application of the Convention that you 9 

mentioned. 10 

     Q.   Let's move on to the Convention that is 11 

MR-7.  We are going to show this on the screen. There 12 

it is.  13 

          Do you recognize this document? 14 

     A.   Yes.  There is the ILO Convention 169, and 15 

this is-- 16 

     Q.   Sir, sir.  I do understand what you are 17 

doing, but my questions are very simple, and I simply 18 

asked you whether you do or you don’t recognized this 19 

document. Okay? 20 

     A.   The document I told you is ILO Convention 21 

169. 22 
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     Q.   Very well.  Now, let's move on to Page 3 of 1 

this document.  2 

          PRESIDENT KALICKI:  Mr. Richter, just 3 

to--just a reminder of the instructions that I gave 4 

you and I give all other Witnesses at the beginning, 5 

which is to listen closely to the question.  If the 6 

question is just a yes-or-no question or something 7 

simple, such as "do you recognize the document," 8 

that's all that's needed.   9 

          He will get to his question, his substantive 10 

question, but he needs to establish the predicate 11 

sometimes.  So, take it one step at a time and try to 12 

keep the answers just focused on the question.  Thank 13 

you. 14 

          MR. LLANO:  Thank you. 15 

          THE WITNESS:  Agreed, Madam President. 16 

          BY MR. LLANO:   17 

     Q.   So, we are at Page 3 of this document, and 18 

we can see Article 6(1) that says:  "In applying the 19 

provisions of this Convention, governments shall."  20 

And then (a), subparagraph (a), establishes "consult 21 

the Peoples concerned through appropriate procedures 22 
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and, in particular, through their representative 1 

institutions whenever legislative or administrative 2 

measures are envisaged that may affect them directly." 3 

          Do you see that paragraph? 4 

     A.   I see it well, Counsel. 5 

     Q.   This provision refers to Consultations to 6 

interested peoples. Do you see the phrase “interested 7 

peoples”; correct?  8 

     A.   Yes, at the beginning of subparagraph (A) 9 

says “consult interested peoples” 10 

    11 

          Q. And your understanding based on your 12 

knowledge of this Convention is that the interested  13 

Peoples include Indigenous Populations; correct? 14 

     A.   Well, Convention 169 does refer to 15 

Indigenous and Tribunal People, so obviously it refers 16 

to them. Yes.  17 

     Q.   Exactly. Thank you.  And also, here at 18 

subparagraph (a), you are seeing the reference to the 19 

Government.  20 

          Do you see that? 21 

     A.   Yes, I see it.  There--this is the beginning 22 
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of Number 1. 1 

     Q.   Exactly.  And also, based on the text of 2 

this Article, “the Government shall consult the 3 

interested Peoples”.  This is what we see in this 4 

Article; correct? 5 

     A.   Yes.  This is what you have literally read. 6 

     Q.   And you also see the reference to 7 

“appropriate procedures”; correct? 8 

     A.   Exactly, through appropriate procedures. 9 

Yes. 10 

     Q.   Now, the text of the Convention does not 11 

regulate those appropriate procedures; correct? 12 

     A.   The text rules or regulates the obligation 13 

the Government has to hold consultations.  The 14 

procedures are based on the application of the 15 

Convention itself.    16 

     Q.   Indeed, but the Convention itself does not 17 

detail those appropriate procedures; correct? 18 

     A.   As you mentioned detail, clearly the answer 19 

is no, but the application of the regulation implies 20 

there could be procedures applied for consultation. 21 

     Q.   okay. Now, subparagraph (2) of the same 22 
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article establishes--we are going to see now (2) under 1 

this Article.  There.  Right there. 2 

          So, Subparagraph (2) indicates that:  "The 3 

consultations carried out in application of this 4 

Convention must be carried out in good faith and in a 5 

manner appropriate to the circumstances with the aim 6 

of reaching an agreement or obtaining consent 7 

regarding the proposed measures." 8 

          Do you see that?  9 

     A.   I do see it perfectly well.   10 

Q. And similarly to those appropriate procedures that 11 

we saw in subparagraph 1, the Convention does not 12 

refer to “the appropriate way” to hold those 13 

consultations. Correct? 14 

A.  Here it says they should be held in good faith and 15 

also that they should lead to agreement or consensus.  16 

And this is, in my opinion, the proper way to carry 17 

out the consultation.  And this is stated in the law. 18 

     Q.   Let's move on to Page 5 in this document.  19 

     A.   5 of the Convention or 5 of the Report? 20 

     Q.   The Convention, please, Page 5 in this 21 

Convention. 22 
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          Let's look at Article 15.  Article 15--and 1 

this section has not been translated, so I'm going to 2 

read it slowly.   3 

          Article 15(2) says:  "If the ownership of 4 

the minerals or subsoil resources belongs to the 5 

State, or if the State has rights on other resources 6 

existent in the land, the Government shall establish 7 

or maintain procedures in order to consult the 8 

concerned Peoples to determine if the interests of 9 

those people may be harmed, and to what extent, before 10 

authorizing the prospection or exploitation of those 11 

resources in those lands." 12 

          I did read this correctly? 13 

     A.   Yes, you did. 14 

     Q.   And this Article talks about the property of 15 

minerals or subsoil resources? 16 

     A.   Yes, that's right. 17 

     Q.   And here it talks about "procedures" in the 18 

plural form; correct? 19 

     A.   Yes.  It says to establish or maintain 20 

procedures. 21 

     Q.   The Convention only details what's in this 22 
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Article.  So, it doesn't detail the specific 1 

consultation procedures; correct? 2 

     A.   In connection with the literal application 3 

of the provisions, well, that is your interpretation.  4 

You say that there is no detail.  But I think from my 5 

particular perception of the rule that the procedures 6 

are determined for the consultation to take place 7 

under ILO Convention 169. 8 

     Q.   Okay.  I understand your point. 9 

          Let us now look at Page 9 of this same 10 

document.  And here we see Article 34 of this 11 

Convention, and it says:  "The nature and scope of the 12 

measures to be taken to give the effect of this 13 

Convention shall be determined in a flexible manner 14 

having regard to the conditions characteristic of each 15 

country." 16 

          Do you see that? 17 

     A.   Yes, I see it very well. 18 

     Q.   You do not mention this Article at all in 19 

your Reports; right? 20 

     A.   Well, I included those that I thought were 21 

important for the issuance of my opinion.  I do not 22 
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recall whether Article 34 had been expressly 1 

developed.  Perhaps it is, because I tried to conduct 2 

an exhaustive analysis of the Convention and of the 3 

Convention's application. 4 

     Q.   Mr. Richter, I represent to you that this is 5 

not mentioned in your Reports, but if my colleagues 6 

for Respondent would like to do so, they can do it at 7 

a different time. 8 

          Let's go to CIG-6.  This is a document that 9 

has been provided by one of the Expert Witnesses from 10 

the State of Guatemala.  CIG-6. 11 

     A.   Oh, okay.  It's the observation. 12 

     Q.   Yes.  That's right. 13 

          We see that the version in English is here 14 

as well. 15 

          So, this is the observation on the 16 

application of ILO 169 in Guatemala of 2007? 17 

     A.   Yes, that is right. 18 

     Q.   So the CEACR is the Commission of Experts in 19 

Charge of the Application of ILO Conventions and 20 

Recommendations; right? 21 

     A.    The initials represents the Commission you 22 
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mentioned, yes. 1 

     Q.   And you can see the reference here to 2 

Guatemala just below the headline. 3 

          Do you see that? 4 

     A.   Yes.  It says Guatemala, ratification 1996.  5 

     Q.   And on that page, on the second paragraph, 6 

at 2, there's a heading, "Consultation and 7 

Participation."  And it says:  "In its previous 8 

observation, the Committee noted that, according to 9 

the COMG, there was still only symbolic participation 10 

of the Indigenous People.  There were no 11 

constitutional mechanisms for carrying out 12 

consultations, and a large number of licenses for 13 

exploration and exploitation of mineral resources had 14 

been granted without prior consultation with the 15 

Indigenous Peoples."   16 

          It also noted that, according to the 17 

Government, the Government of Guatemala, in 18 

March 2005, created the Indigenous Advisory Councils 19 

CAI, and that although there was no consultation 20 

procedures, an important item on the agenda of the 21 

Joint Committee for Reform and Participation is the 22 
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framing of the Indigenous Peoples Consultation Law. 1 

          Do you see that, sir?  2 

     A.   Yes, I do see it very well, Counselor. 3 

     Q.   You did not mention in your Reports the 4 

Indigenous Advisory Council; correct? 5 

     A.   Possibly not.  It's probable that I haven't 6 

mentioned it. 7 

     Q.   And the paragraph ends by saying:  "The 8 

Committee notes that the Report again states that the 9 

initiative will shortly become Law." 10 

          I'm going to show you one more extract.  11 

Let's go to Page 2, and then I have some questions. 12 

     A.   Well, I do have a question for you, sir.  13 

Could you please repeat the date when this document 14 

was prepared?  15 

     Q.   2007. 16 

     A.   Okay.  2007.  Perfect. 17 

     Q.   Page 2, Paragraph 6.  It says:  "The 18 

Committee notes that the Government's statement”.. 19 

that until the participation--until the Bill on 20 

Participation and Consultation of Indigenous Peoples 21 

is adopted, the transitional consultation machinery 22 
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will apply, which is regulated by the ordinary law, 1 

including article 76 of the Law on Urban Development 2 

Councils, which provides that consultation of the 3 

Maya, Xinka, and Garifuna peoples may be carried out 4 

through their representatives in these councils." 5 

          Do you see that? 6 

     A.   Well, here it says it may be carried out 7 

through the representatives. 8 

     Q.   We will see it.  Do you confirm that this 9 

declaration from the Guatemalan Government makes 10 

reference to the Law on Urban Development Councils? 11 

     A.   Excuse me.  This document that you're 12 

showing me, this is an opinion from the Committee of 13 

Experts.  It is not an opinion of the Government of 14 

Guatemala. 15 

     Q.   Let me repeat what the paragraph says "the 16 

Committee notes the Government's statement."  17 

     A.   Yes, but the Government's statement is not 18 

there.  What we have here is the position that the 19 

Committee allegedly is taking up or is referring to.  20 

But the declaration of the statement by the Government 21 

is not there. 22 
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     Q.   What do you mean it's not there?  It says 1 

here:  "The Committee notes the Government's statement 2 

that until the Bill on the Participation and 3 

Consultation of Indigenous Peoples is adopted, the 4 

transitional consultation machinery will be applied, 5 

which is regulated by the COCODE Law." That is what 6 

the text says right? 7 

     A.   That is what the text says, but my 8 

interpretation of Point 6 is that this is the opinion 9 

of the Committee.  And you just read, "the Committee 10 

notes."  But I am not seeing this statement by the 11 

Government.  Here I see a note issued by the 12 

Committee. 13 

     Q.   So, since you see that this is a note issued 14 

by the Committee, you do not believe that this is a 15 

statement made by the Government? 16 

     A.   I don't have to believe or not believe what 17 

the Government is saying.  I am just speaking about 18 

the document that you are showing me.You just read it 19 

yourself.  It says, "The Committee notes."  20 

          PRESIDENT KALICKI:  Mr. Richter--  21 

          THE WITNESS:  There is reference made to, 22 
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perhaps, a statement by the Government, by the 1 

Government.    2 

          PRESIDENT KALICKI:  Mr. Richter, let me try 3 

to-- 4 

          THE WITNESS:  But the statement by the 5 

Government is not in there--excuse me. 6 

          PRESIDENT KALICKI:  Mr. Richter, let me try 7 

to simplify this so we can move on. 8 

          Do I understand that you do not read this 9 

document as the Committee summarizing its 10 

understanding of the Government's statement?  You view 11 

this document, this paragraph, as the Committee only 12 

expressing its own interpretation? 13 

          THE WITNESS:  That is what is reflected in 14 

the text.  This is a document prepared by the Experts 15 

Committee.  It doesn't have the support of the 16 

Government of Guatemala.  If this specific statement 17 

by the Government of Guatemala had been appended and 18 

this were an annex to this document, to this opinion 19 

issued by the Committee, well, then, I could issue an 20 

opinion in connection with that.  But here, I'm only 21 

being shown a paragraph of an opinion issued by an 22 
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international agency, which is not the Government of 1 

Guatemala. 2 

          PRESIDENT KALICKI:  So, your point is that, 3 

without this being a direct quote and with the backup 4 

documentation attached, we should not necessarily 5 

consider accurate the Committee's summary here of what 6 

it believes the Government is saying?  Is that 7 

basically your point? 8 

          THE WITNESS:  My opinion is that some 9 

elements of analysis are missing for us to be able to 10 

say that what is written here is the statement made by 11 

the Government of Guatemala.   12 

          PRESIDENT KALICKI:  Okay.  Mr. Llano, he has 13 

made his interpretation clear.  You may or may not 14 

agree with it, but that is clearly his interpretation, 15 

so you need to move on. 16 

          ARBITRATOR TOWNSEND:  May I put in?  17 

          PRESIDENT KALICKI:  Yes.   18 

          ARBITRATOR TOWNSEND:  Professor Richter, 19 

have you read or are you familiar the Government 20 

statement that that is referred to in this paragraph?    21 

          THE WITNESS:  No.  Mr. Townsend, 22 
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Mr. Arbitrator--  1 

          ARBITRATOR TOWNSEND:  That's fine.  "No" is 2 

a complete answer.  Thank you.  That's all right. 3 

          MR. LLANO:  Thank you, sir.  4 

          BY MR. LLANO:   5 

     Q.   Just to confirm, you mentioned documents 6 

from the CEACR repeatedly in your reports right? --  7 

     A.   Yes, yes, yes, I do cite them and I provide 8 

the following quotation. 9 

     Q.   Right. And the reason why you are relying on 10 

these documents is that CEACR is an entity that is 11 

very important within the context of ILO Convention 12 

169; right? 13 

     A.   Well, not only in connection with Convention 14 

169, in connection with all of the Conventions that 15 

are interpreted by the Experts committee.  16 

     Q.   Let us look at another document.  C-839.  17 

Very well.   18 

          This is the Law on Urban and Rural 19 

Development Councils that was was mentioned in the 20 

other document.  And I'm going to ask you to look at 21 

Page 10 of this document, specifically Article 26.   22 
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          This Article says the following: 1 

"Consultations with Indigenous Peoples.  While the law 2 

regulating consultation with Indigenous Peoples is 3 

being issued, consultations with Maya, Xinka, and 4 

Garifuna Peoples on development measures pushed 5 

forward by the Executive body and directly affecting 6 

these Peoples may be carried out through the 7 

representatives under the development councils." 8 

          Do you see this? 9 

     A.   Yes, yes I see it. 10 

     Q.   Now, I'm going to ask you your opinion about 11 

this article.  For the Tribunal to understand your 12 

opinion, I'm going to direct the Tribunal to look at 13 

the Second Report at Page 74 in English, and Page 71 14 

in Spanish.  74 Spanish, 71 English, rather. 15 

          Page 74.  Okay. 16 

          There's a section here, Section 7, 17 

"Consultation carried out pursuant to Article 26 of 18 

the Law on Development Councils." 19 

          Do you see that?  20 

     A.   I do, yes. 21 

     Q.   Let's look at 199.  It's on the next page.  22 
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          Here you cite the provision that we just 1 

showed before.  We're not going to read it again.   2 

          And at Paragraph 200, further down, it 3 

says:  "As we can see upon reading and analyzing the 4 

language of the provision transcribed, its wording is 5 

optional.  The words 'may be carried out' referring to 6 

consultations with Indigenous Peoples, do not create 7 

an obligation for the Executive Branch or for the 8 

Government as a whole to apply these regulations." 9 

          Did I read this correctly? 10 

     A.   Yes, you read it correctly.  You didn't read 11 

the whole paragraph, but the portion that you read, 12 

you read it correctly. 13 

     Q.   Exactly.   14 

          I must understand, then, that you were not 15 

aware that, as we've seen--and we have the document 16 

from the CEACR that takes up Guatemala's statement 17 

that says that up until the bill is approved on the 18 

participation and consultation of Indigenous Peoples, 19 

the COCODE Law consultation mechanism will be 20 

applied."  You were not aware of that statement before 21 

the Committee of Experts, right? 22 



Page | 1509 
 

B&B Reporters 
001 202-544-1903 

     A.   That does not depend on my being aware of it 1 

or not being aware of it.  The thing depends on the 2 

valid documents that I can examine to be able to issue 3 

an opinion that may be assessed by this Tribunal. 4 

     Q.   With respect, it's a yes-or-no answer. 5 

          Were you aware that--well, whether the 6 

Government of Guatemala declared it or the Expert 7 

Commission said it, did you know that there was this 8 

statement that, until the bill is approved, the COCODE 9 

Law mechanism, consultation mechanism will be applied?  10 

          Were you aware of that? 11 

     A.   Perhaps I knew that in the opinion of some 12 

government circumstances or that the opinions of some 13 

government circumstances may refer to this, but I 14 

don't know about the date and when that statement was 15 

made. 16 

     Q.   Well, this was more than an opinion of some 17 

government officials.  This was the position in 18 

Guatemala vis-à-vis the interpretation by the 19 

Committee of Experts in connection with this Treaty, 20 

right?  21 

     A.   Well, it might have been the position, that 22 
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is why I was asking when this document had been issued 1 

because, evidently, and in light of the facts, we have 2 

seen that circumstances have changed from 2007 3 

onwards, and the opinion of the State and the way the 4 

State conducts itself is different from the way you 5 

are indicating to me. 6 

     Q.   I completely agree that the conduct of the 7 

State has been different.   8 

          Page 208 of your Second Report.  208. 9 

          PRESIDENT KALICKI:  I think you must mean 10 

Paragraph 208? 11 

          MR. LLANO:  Yes, Paragraph 208.   12 

          THE INTERPRETER:  Paragraph 208.  I 13 

apologize.  The Interpreter apologizes. 14 

          BY MR. LLANO:   15 

     Q.   In the third line, you wrote:  "Furthermore, 16 

the law itself does not establish the form"--and you 17 

were referring to the COCODE law--"the law itself does 18 

not establish the form or the procedure for consulting 19 

Indigenous Peoples, a situation that has not been 20 

addressed in the regulations of that law either." 21 

          Your point, sir, here, is that the COCODE 22 
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law did not establish the form or the procedure for 1 

consulting Indigenous Peoples; correct? 2 

     A.   Yes, no,  the first thing that I need to 3 

tell you is that my position, because of the 4 

application of Article 26, is that this is not an 5 

obligation like Article 6 of Convention 169 is because 6 

it says "shall consult." 7 

          Here, article 26 as you read it in several 8 

opportunities, it says "may conduct consultations."  9 

So, this means that this is optional.  Also, the 10 

position verified here is that it is not clearly 11 

indicated what are the forms or what should be the 12 

ways in which this law would be applied. This is what 13 

I obviously try to explain in some way because, just 14 

as it is indicated that some norms do not establish 15 

procedures. This provision certainly does not 16 

establish any procedures and without a procedure and 17 

also -- allows the Government to do something the 18 

application is almost impossible to do it.  19 

     Q.   And in your opinion, this lack of clarity in 20 

the COCODE law meant that this law was insufficient 21 

for the mechanisms of the consultations to be known on 22 
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how to be applied? 1 

     A.   Yes, because here we have ILO Convention 2 

169, and this is the specific provision to be applied 3 

in these cases. 4 

     Q.   It is difficult to apply a law when the 5 

procedures for its application are not clearly 6 

established; right? 7 

     A.   It is difficult, but I can assure you that 8 

ILO Convention 169 can be applied.  If you give me a 9 

little bit of time, I can provide the reasons why the 10 

Convention can be applied. 11 

     Q.   Okay.  Let us look at other--let us look at 12 

other documents, and then we can go back to that.  13 

Let's go to MR-24. 14 

     A.   Counselor, I have all the time in the world. 15 

     Q.   I do not, Professor.  I do not have all the 16 

time in the world, so we need to move on. 17 

          This document is a ruling from the 18 

Constitutional Court of 8 May 07.  This is the 19 

Sipacapa case.  You remember, you appended this to 20 

your Report? 21 

     A.   Yes, I recall that, Counselor.   22 
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     Q.   Page 1 at the top, you can see the name of 1 

judges that wrote this opinion.  It is up there in 2 

bold. 3 

     A.   Yes.  These are the Members of the Tribunal 4 

when the Judgment was handed down. 5 

     Q.   Yes, that's right, and we have the name 6 

here, Alejandro Maldonado Aguirre.  7 

          Do you see that? 8 

     A.   Yes, I see that.   9 

     Q.   In the seven years that you were an advisory 10 

lawyer at the Constitutional court, you worked with 11 

Mr. Maldonado Aguirre; correct?  12 

     A.   Yes, that's right.  He was the one who 13 

appointed me at the Constitutional Court as the 14 

coordinator of the Labor Section, 2006-2011 period.  15 

And after working with him in that section, I started 16 

working with him directly in his judgeship. 17 

     Q.   Do you remember having participated in the 18 

drafting of this Judgment, or you weren't involved in 19 

that? 20 

     A.   No, because as you indicated, this was the 21 

2007 Judgment.  And at the time, I was the coordinator 22 
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of the Labor Section from '06 to '08.  So, I was only 1 

addressing amparo procedures, questions of 2 

unconstitutionality in the field of labor law and 3 

other matters, like social security. 4 

     Q.   Okay.  Let's go to Page 8 of this document, 5 

8 on the top, and it's Page 2 in English.  Page 8 in 6 

Spanish and Page 2 in English.  Let's look at 4 here, 7 

Section 4. 8 

          You see here that in this paragraph 9 

reference is made to ILO Convention 169? 10 

     A.   Umm-hmm. 11 

     Q.   Excuse me.  You need to say "yes" or "no."  12 

     A.   Yes.  Yes.  My apologies.  I can't see it 13 

very clearly because the versions are overlapping 14 

Spanish and English. 15 

     Q.   Okay.  Now, you see that, on the second line 16 

of this paragraph, mention is made of ILO Convention 17 

169? 18 

     A.   Yes, I see that, Counselor.  19 

     Q.   As you said before in your direct 20 

presentation, this Convention was ratified by 21 

Guatemala, as the Court says? 22 
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     A.   Indeed, it was ratified.  Well, it was 1 

approved by Congress in '96 after the consultative 2 

opinion that was issued by the Constitutional Court in 3 

1995, and it became fully in force in 1997 because the 4 

Convention has the provision that indicates that after 5 

all of the instruments of the Convention are deposited 6 

in Geneva at the ILO headquarters, then it becomes in 7 

full force a year after, in the signatory State. 8 

     Q.   You mentioned this case, the Sipacapa case, 9 

in your direct presentation.  Do you recall that?  10 

     A.   Yes, I do. 11 

     Q.   Now, here you see that the Constitutional 12 

Court mentions Articles 6 and 15 of the ILO Convention 13 

169. 14 

          Do you see those references? 15 

     A.   I do, yes.  6 and 15.  And then it 16 

says--yes.  It says Article 15 later on. 17 

     Q.   And these are the two Articles that we read 18 

initially when we started this exchange. 19 

          Do you recall that? 20 

     A.   Yes, Counselor, I do. 21 

     Q.   The next paragraph of this same 22 
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ruling--let's scroll down a little bit.   1 

          It says:  "From the content of the 2 

transcribed precepts, it is noted that the right of 3 

the Peoples concerned to be consulted is 4 

unquestionable; however, this Court appreciates that 5 

these Articles lack precision as to the proper 6 

procedure that representative institutions must carry 7 

out to effect that right.  Any consultative method 8 

that allows the faithful collection of the opinions of 9 

the members of the population when they anticipate 10 

that they will be affected by a legislative or 11 

administrative measure which means that consultation 12 

must be prior to the application of the measure can be 13 

considered desirable." 14 

          You see that; right? 15 

     A.   Yeah, I do see that. 16 

     Q.   The Court specifically said here that 17 

Articles 6 and 15 of ILO Convention 169 are not 18 

accurate; they are not precise in connection with the 19 

appropriate procedure for conducting consultations of 20 

Indigenous Peoples? 21 

     A.   That is what you just read and what that 22 
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paragraph says.   1 

          Can I ask you a favor, if I may?  What is 2 

the date of this ruling? 3 

     Q.   8 May 2007. 4 

     A.   I can tell you that the opinion of the Court 5 

has changed quite a bit in connection with the 6 

application of Articles 6 and 15 of ILO Convention 169 7 

from 2007 onwards.  8 

     Q.   I 150 percent agree with you, Mr. Richter.   9 

          The Court also says--  10 

          PRESIDENT KALICKI:  Sorry.  I thought we 11 

were at a break.  One of the difficulties in my 12 

hearing through the Interpreter is that I respond to 13 

when I think you are at a break between sentences, and 14 

by then you have moved on.  So, apologies for the 15 

interruption.  16 

          Mr. Llano, sometime in the next five minutes 17 

or so, find a spot for our afternoon break.  But by 18 

all means, perhaps, finish a document, whatever is 19 

logical. 20 

          MR. LLANO:  Exactly.  Will do.  Will do.  21 

Thank you. 22 
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          BY MR. LLANO:   1 

     Q.   The Court also said, as we just saw, that 2 

any method, any consultative method can be considered 3 

desirable.  That includes a faithful collection of 4 

opinions of the members of the population.  That's 5 

what the Court thought in 2007? 6 

     A.   That was the position.  My personal opinion 7 

is that this position is wrong because, as we know 8 

from the methodology related to national legislation 9 

in connection with consultation, those methods are not 10 

even close to the Regulations put forth in Article 6 11 

of ILO Convention 169. 12 

          MR. LLANO:  Madam President, I think this a 13 

good spot to stop for now. 14 

          PRESIDENT KALICKI:  Okay.  We will take a 15 

15-minute break now. 16 

          Mr. Richter, I say to you what I say to all 17 

Witnesses during the break, which is, please don't 18 

discuss the case with anyone.   19 

          And we will return in 15 minutes.  Thank 20 

you.  21 

          THE WITNESS:  Very well, Madam President.  I 22 
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will do so. 1 

          (Brief recess.)    2 

          PRESIDENT KALICKI:  Welcome back, 3 

Mr. Richter. 4 

          Can you hear me? 5 

          THE WITNESS:  I can hear you quite well, 6 

Madam President. 7 

          PRESIDENT KALICKI:  Thank you very much.  8 

Let me return you to Mr. Llano, then. 9 

          MR. LLANO:  Thank you. 10 

          BY MR. LLANO:   11 

     Q.   Let's continue with the document on the 12 

Sipacapa Case, Mr. Fuentes--oh, I'm so sorry, 13 

Mr. Richter.   14 

          Let's go to Page 13 of this document.  It is 15 

Page 13 in Spanish and Page 4 in English.  Here, there 16 

is a Section 6 and just below, it says:  "This Court 17 

notes that the popular consultations are important 18 

mechanisms of popular expression by which 19 

self-consultation recognized rights are given effect."  20 

And then it cites the various rights.   21 

          And a bit further below, it says:  "But 22 
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those consultation procedures should have the adequate 1 

legal frameworks that establish with specificity the 2 

authorities in charge of convening and developing the 3 

consultations, when they should be carried out, and 4 

the conflicts in relation thereto, understanding that 5 

the results obtained will reflect the views of the 6 

community consulted regarding a given topic." 7 

          Now, in the part that I just read out to 8 

you, do you see where it says "appropriate legal 9 

frameworks." 10 

          Do you see that? 11 

     A.   Yes, I do.  In the fourth line down. 12 

     Q.   Exactly.  And those legal frameworks, 13 

according to the Constitutional Court in 2007, should 14 

establish, among other things, the authorities 15 

responsible for convening and conducting consultations 16 

and the time at which they should be conducted.   17 

          That was the Opinion of the Court; correct? 18 

     A.   What you just read, and in effect that is 19 

what the Court ruled in that Judgment, yes. 20 

     Q.   Now, let's go on to the next paragraph.  And 21 

it says:  "Noting that the regulations governing 22 
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popular consultations referred to in ILO 1 

Convention 169, the Municipal Code and the Law on 2 

Urban and Rural Development Councils, are quite broad 3 

and unclear as to the development of consultation 4 

procedures." 5 

          Do you see that? 6 

     A.   Yes, that's what the text of the 7 

Judgment says. 8 

     Q.   And then the Constitutional Court calls on 9 

the Congress of the Republic of Guatemala to regulate 10 

this matter; correct? 11 

     A.   Yes.  It's urges it to regulate in relation 12 

to the reforms to the Municipal Code.  That is what I 13 

understand that it says in Section A.  And in 14 

Section B, it says:  "Also give effect the right of 15 

consultation of Indigenous Peoples, as referred to in 16 

Articles 15 of Convention 169." 17 

     Q.   And this was call was directed specifically 18 

to Congress of the Republic, not to some other body, 19 

not to the Executive or any other organ of the 20 

Guatemalan State.  It issued this appeal to the 21 

Congress; right? 22 
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     A.   Yes, exactly because it is asking it to 1 

amend laws, and it obviously could not turn for this 2 

to anybody other than the Congress. 3 

     Q.   And specifically, at (b), which you referred 4 

to, it urges the Congress to the following:  "To give 5 

effect to the right of consultation of Indigenous 6 

Peoples, referred to in Articles 15 of Convention 169 7 

of the International Labor Organization, and 8 

Article 26 of the Law on the COCODES.  It should 9 

legislate on how such advisory procedures should be 10 

developed, who should be the convening body, and the 11 

body that develops the consultation, who will be able 12 

to participate, the time when it should be done, and 13 

the effects of the results obtained." 14 

          Professor, the reason why the Court issued 15 

this appeal to the Congress was to give effect to the 16 

right to consultation through the legislation; 17 

correct? 18 

     A.   It's an appeal for there to be regulation in 19 

this field.  Now, the giving effect, as I've said on 20 

occasion, of the right to consultation is done by a 21 

direct application of Article 6, of the ILO Convention 22 
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169. 1 

     Q.   Let us look at the words of the 2 

Constitutional Court.  The Court wrote "to give effect 3 

to the right of consultation"? 4 

     A.   Yes, but in addition-- 5 

     Q.   Let me conclude, please.  "To give effect to 6 

the right to consultation, it is urging the Congress 7 

to legislate on these matters which are mentioned in 8 

the paragraph.  That is the predicate that the Court 9 

established for its appeal to Congress in order to 10 

give the right to consultation." 11 

          Do you see that? 12 

     A.   Yes, I do. 13 

     Q.   And the reason why that Congress issued this 14 

appeal to the Congress is because at that time the 15 

existing regulation, which included the Municipal Code 16 

and the COCODES law was, in the words of the Court, 17 

"quite brought broad and vague"; correct? 18 

     A.   That is the interpretation rendered by the 19 

Court and the Judgment.  Obviously, I take issue with 20 

that interpretation because, as I say, the existing 21 

legislation is sufficiently valid, particularly 22 
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Convention 169, in order to give effect to the right 1 

to consultation. 2 

     Q.   And while-- 3 

     A.   I'm sorry if I may point out one more thing, 4 

the Constitutional Court has already said that the 5 

fact that there is no regulation or no additional 6 

regulation doesn't make it impossible.  It is not an 7 

obstacle to the right of actually being effective and 8 

exercised. 9 

     Q.   Thank you. 10 

          Now, Professor, while you cite the judgment 11 

of this Sipacapa Case in your Report today, in your 12 

Direct Presentation, in your Reports and in your 13 

Direct Presentation did not cite the sections of this 14 

Judgment that I just went over with you; correct? 15 

     A.   Well, if you say so with such clarity, the 16 

truth is I have analyzed the Judgment in full, and 17 

based on what the Judgment says, I've given my 18 

opinion. 19 

     Q.   Thank you.   20 

          If we could now turn to the next document.  21 

It's another judgment.  It's MR-26. 22 
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          This is a judgment of 9 April 2008, and it 1 

corresponds to the Rio Hondo II case. 2 

          You recall that Judgment; right? 3 

     A.   I do, sir, yes. 4 

     Q.   And, indeed, you also cited this Judgment in 5 

your PowerPoint presentation today at Slide 15.   6 

          Do you recall?  7 

     A.   I do, when I made the assertion that the 8 

right to consultation is an unquestionable right, and 9 

that is what the Constitutional Court has expressed. 10 

     Q.   Thank you.   11 

          Let us take a look at various parts of this 12 

Judgment. 13 

          We can see, just for the record, among the 14 

judges who sat on the Court in this Judgment--once 15 

again, they include Alejandro Maldonado Aguirre, with 16 

whom you worked at that time.  17 

     A.   Excuse me.  As I clarified when you made 18 

reference to the previous judgment, I did not work 19 

with him when that judgment was handed down.  I did 20 

work at the Court, obviously, when he was President.  21 

He was the one who designated me coordinator of the 22 
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Labor Law section, as I indicated before, and in 2006, 1 

2007, and 2008--  2 

     Q.   We understood what you said about this the 3 

first time.  4 

     A.   But the thing is you said I was working with 5 

him--well, since you say I worked with him, well, 6 

actually I did not work directly with him.  I worked 7 

at the Court, but under the orders of the other 8 

presidents who went through the courts. 9 

     Q.   Fine.  Let's turn to Page 12 of this 10 

document.  That's Page 2 of the English version.  11 

Page 2, English-language version.   12 

          And there is a number 3, and the first 13 

paragraph under that number, heading, as in the 14 

previous case mentions Articles 6 and 15 of ILO 15 

Convention 169. 16 

          Do you see that? 17 

     A.   Yes, I do. 18 

     Q.   As in the Sipacapa Case, the Court indicated 19 

at the next paragraph that from the content--based on 20 

the content of transcribed parts, it is noted that the 21 

right of the Peoples concerned to be consulted is 22 
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unquestionable.  However, this Court appreciates that 1 

these Articles lack precision or specificity as to the 2 

proper procedure that representative institutions must 3 

carry out to give effect to that right.  One might 4 

think that any consultative method would be advisable. 5 

          Do you agree, Mr. Richter, that this was the 6 

Opinion of the Court in 2008? 7 

     A.   Yes, it is.  It's what you've read and 8 

that's what's in the Judgment. 9 

     Q.   And do you see and can you confirm that 10 

these conclusions up on the screen are identical to 11 

the Sipacapa Case that we are seeing before; correct? 12 

     A.   Yes.  Very similar, I would say; perhaps not 13 

identical, but very similar. 14 

     Q.   Agreed.  And like in the previous case that 15 

we were seeing, the Court did not say that anyone who 16 

were to read Convention 169 would know exactly how to 17 

make consultations; correct? 18 

     A.   The Court did not say that. 19 

     Q.   No.  It rendered a different interpretation, 20 

obviously, as regards what that composition of the 21 

Court considered.  And later another composition of 22 
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the Court has indicated that while there may be no 1 

regulation, nonetheless, the consultation must go 2 

forward because it's a fundamental right that has been 3 

recognized, and the laws in force in the country 4 

require that rights be exercised and applied based on 5 

recognition by the State itself. 6 

          And as we saw in Article 34 of 7 

Convention 169, it is up to each State to regulate how 8 

it implements Convention 169; correct? 9 

     A.   That is what Article 34 says, based on the 10 

particular realities of the situation. 11 

     Q.   Now, let's turn to Page 15 of the same 12 

document, Page 4 in the English.  And on the first 13 

line, you can see that the Court found--Page 15, 15 in 14 

Spanish.  There it is. 15 

          On the first line, you can see that the 16 

Court found unconstitutional the fourth and third 17 

points of two acts or Decisions by the Municipal 18 

Council of Rio Hondo; correct?   19 

          It says based on what is considered that the 20 

consultation in July--it's higher up.  The very first 21 

line. 22 
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          "This Court finds unconstitutional the 1 

fourth and third points of minutes of 32/2005 and 2 

33/2005 dated July 5 and 7, 2005, respectably both of 3 

municipal council agree on the Department of Zacapa."   4 

          Up to there.  Up to there.  5 

          So, the Court found these two points 6 

unconstitutional.  And then you can see that there is 7 

a quote of those minutes, and the text is italicized.  8 

     A.   Yes. 9 

     Q.   And I want to show you what comes after the 10 

quoting from those minutes.   11 

          A little but further below, please.  Where 12 

the italicized text ends.  I want to pick up from 13 

there.  There it is. 14 

          And there the Court explains that:  "The 15 

Municipal Council of Rio Honda extended its powers to 16 

functions that, in accordance with the Constitution 17 

and the ordinary statute of the country do not 18 

correspond to it, it made the outcome of an advisory 19 

procedure on the subject of electricity and hydropower 20 

compulsory, even though it is not within its 21 

competence and which it cannot regulate in any 22 
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aspect." 1 

          Do you see that? 2 

     A.   Yes.  There a reference is made, as you 3 

indicate, to actions that were taken by the 4 

municipality. 5 

     Q.   And as in effect, as you explain in your 6 

Reports, the right to consultation should not be 7 

interpreted as the granting of a right to veto; 8 

correct? 9 

     A.   Yes.  Yes.   10 

But obviously we have to put ourselves in context in 11 

keeping with what you just said. 12 

     A.   Yes.  There is no right to veto, but we have 13 

to put it in the context that these judgments that 14 

we're seeing, the first one we analyzed and the second 15 

one, make reference to laws that the municipalities 16 

themselves issued.  Here, the reaction came from the 17 

organized private sector, in some cases 18 

businesspersons in relation to those who exploited or 19 

operated in many of these services; for example, 20 

electricity, in the face of the situation in which 21 

these communities required a specific consultation 22 
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because of the possible negative impact.   1 

          And in the face of these circumstances, the 2 

municipalities began to issue regulations to carry out 3 

the consultations, and this is, in effect, what was 4 

found unconstitutional, and this is what, in effect, 5 

was in, one way or another, limited for, as the 6 

Judgment states right there, issues of electricity are 7 

not a responsibility of the municipal Government.  8 

Rather, they are a responsibility of the Ministry of 9 

Energy and Mines.  And so, this is the Ministry that 10 

should have carried out the consultation.  11 

     Q.   Thank you very much.   12 

          Now, in the next paragraph that is the last 13 

paragraph on this page, at the seventh line from the 14 

bottom up, it says:  "The Court considers that the 15 

effects of the results of the consultation could not 16 

have the intended scope, since the nature of an 17 

advisory procedure of this nature should be merely 18 

indicative, in order to investigate the Opinion on a 19 

particular case, being able to deal with any subject 20 

of community interest."   21 

          Here the Court, indeed, is referring to the 22 
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concept that the consultation may not be of a binding 1 

nature; correct? 2 

     A.   It is referring to the binding nature 3 

established by the Regulations passed by the 4 

municipality.   5 

     Q.   Exactly that.  But the Court is saying this 6 

is not acceptable, that the consultation may not have 7 

that binding effect; that is what the court says? 8 

     A.   Well, this is a consultation regulated by a 9 

municipality.  Later on, in other cases, you can see 10 

when the consensus reached from the consultation may 11 

be binding for the Parties, because exactly that is 12 

what happens after the consensus obtained among the 13 

Parties that are negotiating or that have been 14 

consulted and the obligation of ILO Convention 169.   15 

     Q.   So, here you are referring to the moment 16 

after consensus is reached with the local population; 17 

correct? 18 

     A.   Yes.  When all of the consultation took 19 

place--that is to say, when it was convened that the 20 

information was provided to communities, that there is 21 

verification of damages or whether there will be 22 
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damages or not during the exploitation, how the 1 

Project will be made effective, and clearly, if there 2 

are damages to compensate, whether they need to be 3 

quantified or not.  All of that is the process, and 4 

then an agreement is reached, and those are the 5 

agreements that will make it possible for the Project 6 

to be implemented. 7 

     Q.   Okay.  And then in this same paragraph, the 8 

Court says--this is the third line from the bottom 9 

up--"Its effect may not be of a regulatory nature on 10 

matters that specifically fall within the competence 11 

of a State body other than the Convenor or the 12 

interests legitimately acquired by third parties that 13 

they have obtained may be affected by the legal means, 14 

licenses for the production, distribution, and trading 15 

of electronic power and exploitation of natural 16 

resources." 17 

          Professor, here the Court is saying that the 18 

consultation may not have an impact on the 19 

legitimately acquired interests of third parties, 20 

including licenses for the exploitation of natural 21 

resources; correct? 22 
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     A.   That's what the legal judgment says, but it 1 

has to do with the regulations created by the 2 

municipalities so as to develop the consultations on 3 

their territories.  It is not referring to ILO 4 

Convention 169 or any other regulation because, 5 

indeed, this legal judgment declares the 6 

unconstitutional nature of the Municipal Agreement 7 

that established specific conditions, such as the 8 

result being binding, that they both had to be 9 

obtained with a specific percentage, and that, if the 10 

percentage was negative, the Municipality was going to 11 

prevent the Project from moving forward.   12 

          So, this is what it was referring to here in 13 

this judgment.  It is referring to the Regulations for 14 

consultation. 15 

     Q.   Let us look at the words used by the Court.  16 

Does this--and from the--this is from the highlighted 17 

portion:  "This Court considers that the effects may 18 

not have the intended scope--the result of the 19 

consultation could not have the intended scope." 20 

     A.   Well, you are talking about the ones by the 21 

Municipality. 22 
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     Q.   Just a second.  Do not overlap. 1 

          Does the Court indicate that the effects of 2 

the consultation could not have the intended scope?   3 

          In this section that is highlighted in 4 

red--it is in the same sentence, where it reads that 5 

its effects, the effects of the consultation, may not 6 

have regulatory impact on issues that have to do with 7 

a different State body, different from the requester, 8 

or the legitimately acquired--or the interest 9 

legitimately acquired by third parties that have 10 

obtained through other means may be effected. 11 

          Correct?  That's what the court says--  12 

     A.   Well, that is your interpretation.  My 13 

interpretation was different, and that's the reason I 14 

was trying to explain to you.  And I apologize for the 15 

interruption.  I thought that you had concluded. 16 

          I was trying to explain to you that when 17 

they declared the unconstitutional nature, all of this 18 

analysis, all of this premise by the Court, is based 19 

on the regulation that is being challenged, and that 20 

is what it is referring to.   21 

          In this case, it is referring to the 22 
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Regulations that the Municipalities created to hold 1 

consultations.  So, they established conditions that 2 

were not within the jurisdiction of the Municipality.  3 

They established regulatory conditions that were 4 

within the purview of the Ministry of Energy and 5 

Mines, and that clearly they exceeded their powers as 6 

regulators by establishing conditions that could have 7 

violated rights, acquired rights or rights that were 8 

legitimately acquired.   9 

          But this is in connection with the 10 

Regulations that are being challenged under this 11 

process.  This not a general situation. 12 

     Q.   Very well.  But in your direct presentation, 13 

you said that Guatemala has not included legitimate 14 

confidence as part of their legislation. 15 

          Don't you believe--and here I am going to 16 

give you an open opportunity to contradict me.  Don't 17 

you think that the concept of not impacting, not 18 

affecting rights or interests acquired by third 19 

parties, is the same as legitimate confidence? 20 

     A.   No.   21 

     Q.   Now, even though you are mentioning this 22 
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legal judgment in your presentation today, and also in 1 

your Report, you have not referred to these Articles 2 

that I have referred to today; correct?  3 

     A.   Well, what you show me today may not be 4 

quoted word for word, but it was as I mentioned in my 5 

Report.  I offered some context for each of the 6 

judgments that are applied, and, for example, in this 7 

case I highlighted that the fact that the Court has 8 

been coherent from the beginning of its--from the 9 

beginning, and that consultation is an unquestionable 10 

right. 11 

     Q.   Let's move on to Page 16 in the same 12 

document.  A little bit below that. 13 

          There is Section VI here at Page 16, and the 14 

first paragraph starting on the fourth line--third 15 

line in English--it says that:  "The Court reiterates 16 

that the consultative processes need to have the 17 

proper legal framework, appropriate legal frameworks 18 

that they establish precisely by the authorities 19 

responsible for convening and conducting consultations 20 

at the time at which they should be conducted and the 21 

effects thereof." 22 
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          The reason why, Professor--the reason why 1 

this Court indicated this here is that those specific 2 

proceedings or procedures were not properly regulated 3 

at that point in time; correct? 4 

     A.   Yes.  As I just mentioned, Counsel, the 5 

procedures analyzed here were the ones created by the 6 

municipalities to hold consultations on their own 7 

territories, and that were clearly crossed out and 8 

considered unconstitutional by the Constitutional 9 

Court.  10 

     Q.   In the next paragraph that is also 11 

highlighted on the screen, the Court, once again, 12 

indicates that the Regulations guiding popular 13 

consultation under ILO Convention 169, the Municipal 14 

Code and the Law on COCODES, is quite broad and 15 

unclear as to the development of consultation 16 

procedures. 17 

          Do you disagree with this statement by the 18 

Constitutional Court? 19 

     A.   Would you please tell me the date when that 20 

legal judgment was handed down? 21 

     Q.   Yes.  This dates back to April 9, 2008. 22 
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     A.   April 9, 2008.  Well, not only--I'm not the 1 

only one to disagree with that assertion.  The Court 2 

itself disagrees, because they changed the case law 3 

based on the powers they have to do so by clearly 4 

indicating in innumerable judgments regarding 5 

consultation with Indigenous Populations that the fact 6 

that there is no regulation to carry them out does not 7 

mean that this renders the practice of law null, and 8 

this clearly has--leaves the Convention 169 to be of 9 

application.   10 

     Q.   But do you recall from the--from what you 11 

see here on the screen that the Convention, the 12 

Municipal Code, the COCODES Law, are quite broad and 13 

not very specific?   14 

          We are going to show you another document.  15 

Please remember this phrase.   16 

          This is not another document.  It is your 17 

Report.  Let's go to your Second Report, 18 

Paragraph 169.  19 

          And in the Spanish version in the fifth line 20 

of this paragraph, there is a sentence that says 21 

"but." 22 
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          "But, in addition, given the certainty of 1 

the content of its rules, ILO Convention Number 169 2 

has been and is and will be applied by the Courts of 3 

this country by various national authorities, since 4 

their content and precision enables their application 5 

without any other procedure as a source of domestic 6 

law.  In short, they are self-sufficient rules." 7 

          Professor, this assertion here in your 8 

Report is different from the assertion by the 9 

Constitutional Court in the two legal judgments that 10 

we just read of 2007 and 2008, that Articles 6 and 15 11 

of the Convention 169 are not specific in connection 12 

with the content. 13 

          Do you see that? 14 

     A.   Yes.  Clearly I disagree with the Court's 15 

opinion.  I already explained why.  I have issued my 16 

opinion, and I have also indicated that the 17 

Constitutional Court itself has changed its case law 18 

based on that specific aspect. 19 

     Q.   Let us now look at a different document.  We 20 

are going to see CL-225.   21 

          Professor Richter, this is the Admissibility 22 
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Report Number 20/14, Request 1566/07 by the 1 

Inter-American Commission on Human Rights, dated 2 

April 3, 2014. 3 

          Do you see that? 4 

     A.   Yes, I can see it. 5 

     Q.   And as you can see here on the cover page, 6 

the case is entitled "Communities of the Sipakepense 7 

and Mam Mayan People of the Municipalities of Sipacapa 8 

and San Miguel, Ixtahuacán, Guatemala." 9 

          Do you see it? 10 

     A.   Yes.   11 

     Q.   This was a case, therefore, that was 12 

presented against the Guatemalan State; correct? 13 

     A.   Yes.  It was brought before the 14 

Inter-American Commission on Human Rights.  15 

     Q.   Page 3 of the document.  There's positions 16 

of the parties, Title Number 3, then Section A; that 17 

is the position of the petitioners.  And now, just to 18 

establish the general concept, we are going to go to 19 

Page 6 of this document.  Page 6.  And there we see 20 

the position of the State, Section B.   21 

          Can you read it?  Can you see it? 22 
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     A.   Yes.  1 

     Q.   It says B, the State, and it says 2 

Paragraph 18?  3 

     A.   Yes. 4 

     Q.   So, to better understand, we are looking at 5 

the position of the parties.  Section A is the 6 

position of the Petitioners.  Section B, the one on 7 

the screen, is the position of the State. 8 

          And at Paragraph 19 that we see highlighted 9 

here, eighth line from the bottom, where it says:  "As 10 

for the"--  11 

     A.   I'm sorry.  I cannot find it.  I'm sorry, 12 

Counsel. 13 

     Q.   Eighth line from the bottom:  "As for the 14 

consultation process." 15 

          In Spanish. 16 

          "As for the consultation process, it 17 

contends that"--and here we are talking about the 18 

situation of the State. 19 

          "As for the consultation process, it 20 

contends that the right of the Indigenous People to be 21 

consulted by the consultation is unquestionable in 22 
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accordance with the Treaties ratified by Guatemala and 1 

the jurisprudence of the Constitutional Court."  It 2 

notes that--this is the State--"Accordingly, the MARN 3 

informed the Company that it was mandatory to conduct 4 

a public participation process, in keeping with 5 

Article 74 of the Regulations on Environmental 6 

Assessment, Control, and Monitoring," and then it 7 

says, "which was carried out in full."   8 

          It points out that:  "Although it is not 9 

called a 'consultation,' it is, indeed, a prior 10 

process in which notification was given that a mining 11 

project would be executed." 12 

          Do you see it?  13 

     A.   Yes. 14 

     Q.   And now I would like to go back to your 15 

Report where you make some comments on this statement 16 

by the Government of Guatemala, and I would like to 17 

address something with you.   18 

          Let's look at the Second Report, 19 

Paragraph 170.  In this paragraph we see:  "As an 20 

independent expert, it is not my obligation to 21 

acknowledge, much less endorse, the official position 22 
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adopted by the Government of Guatemala in 2007 before 1 

the Inter-American Commission on Human Rights.  The 2 

passing of different governments normally generates 3 

changes in the official positions, usually based on 4 

the convenience of the Governments in power, positions 5 

that in the end are not unchangeable issues that do 6 

not suffer mutations over time." 7 

          Professor Richter, here you are referring to 8 

the official position of the Government of Guatemala 9 

in 2007, but as a matter of fact, this position was 10 

presented by the Government in 2010. 11 

          You knew that that position of the 12 

Government of Guatemala was presented before the 13 

Inter-American Human Rights Commission in 2010 and 14 

2007? 15 

     A.   Well, it could be that there was a typo or a 16 

mistake in the dates mentioned, but, as I said at the 17 

outset, the essence of the Report that I presented, 18 

it--all of its nature and--whether to know that it was 19 

in 2007 or 2010, I do not think that it would 20 

undermine the rest of the opinions in Report. 21 

     Q.   Just for the record, the reference to 2010, 22 
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and for my colleagues of the other Party, is at 1 

Document CL-225, Page 3, Paragraph 5, Line 4. 2 

          Now, Professor, you are saying in this page 3 

of--in this paragraph of your Report that you cannot 4 

endorse the official position adopted by the 5 

Government of Guatemala before the Inter-American 6 

Human Rights Commission.  This is what you say here; 7 

correct? 8 

     A.   It is not my obligation as an independent 9 

expert in this Arbitration to indicate whether the 10 

statements by the Government before international 11 

bodies are truthful or not.  I am just responding as 12 

to what my opinions are based on the consultations I 13 

received and my interpretation of the obligation of 14 

Guatemalan legislation, and that is what I was 15 

requested to do. 16 

     Q.   And the reason you offered in the text of 17 

your Report is that the changes of administration--in 18 

administration usually lead to changes in the official 19 

positions out of convenience or advisability for the 20 

incumbent Government or incumbent administrations. 21 

          Is that what you said?   22 
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     A.   Yes.  And I'm stating this from the personal 1 

point of view; this is my answer.   2 

          Maybe the Governments, the administrations 3 

change their opinions depending on the interests that 4 

they are defending.  And I understand that whenever 5 

this type of expression is seen--and this expression 6 

in particular, it is based on a process in which an 7 

interest is being defended, and interests sometimes 8 

are not aligned from one year to the other or one 9 

month to the other, one week to the other, and this is 10 

the reason why administrations do have different 11 

positions or expressions or official statements, and 12 

this is what I have tried to show here in the Report 13 

by indicating mainly that it is not my obligation to 14 

endorse or to say that what the Government has 15 

expressed as part of a specific process is their 16 

official position for all the specific processes that 17 

are handled, for example, before the Inter-American 18 

Court on Human Rights. 19 

     Q.   I understand that you are offering your 20 

Opinion, and your Opinion in black and white in the 21 

Report is that the various administrations usually 22 
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lead to changes in the official positions, usually 1 

because--out of convenience for the incumbent 2 

administration. 3 

          So, my question to you is whether you 4 

consider that the word or the position of the 5 

incumbent administration before international bodies 6 

and courts changes out of convenience.  7 

     A.   No.  Once again, they do not change out of 8 

convenience, but it could be that they modify the 9 

analysis conducted.  As I said, oftentimes it depends 10 

on the interest being defended before the specific 11 

process. 12 

          So, this indeed may lead to changes in the 13 

reasons why or the way the Government is defending 14 

itself. 15 

     Q.   Mr. Richter, we are talking about the 16 

official position--I'm reading your words--the 17 

official position of the Government of Guatemala 18 

before the Inter-American Commission on Human Rights. 19 

          MR. TORTEROLA:  Madam President, three times 20 

he asked the Witness three times the same question.  21 

He answered the question three times.   22 
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          I let it go once, twice, and three times, 1 

but I think that just continuing to repeat the 2 

same--the Professor already shared an opinion.  There 3 

is no reason behind repeating the question.  I think 4 

that it is time to object.  Thank you. 5 

          PRESIDENT KALICKI:  Counsel, to the extent 6 

you are doing this for argument to the Tribunal, 7 

you've probably conveyed to us what you're trying to 8 

do.  I don't think you're going to get any different 9 

answer from the Witness by going over ground over and 10 

over and over, so you may wish to move on.   11 

          I also note the time, so you should be--I 12 

don't know how much longer you have with Mr. Richter, 13 

whether you are likely to finish today or not, but 14 

think about what's the best use of dwindling time. 15 

          BY MR. LLANO:   16 

     Q.   Professor Richter, do you know what agency 17 

within the State of Guatemala represents Guatemala 18 

before the Inter-American Commission on Human Rights?  19 

     A.   I apologize.  I did not hear the beginning 20 

of your question.  21 

     Q.   Do you know which agency within the 22 
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Guatemalan State represents the State before the 1 

Inter-American Commission on Human Rights? 2 

     A.   Clearly, it is the Executive, the one that 3 

is in charge of managing and controlling international 4 

or foreign relations for the State.  This is done 5 

through its Minister of Foreign Affairs, and also the 6 

ambassadors that the State has in representation of 7 

the State in various countries and foreign entities. 8 

     Q.   And in the specific case of the 9 

Inter-American Commission? 10 

     A.   As to the Inter-American Commission, I 11 

understand and I have seen that in some cases, the 12 

State has been represented by the State's Counsel or 13 

the representation of the Office of the Attorney 14 

General who has participated or presented a position.   15 

     Q.   And, clearly, the Office of the Attorney 16 

General is the body that hired you for this case?  17 

     A.   No.  I was hired by the Ministry of Economy, 18 

which I understand, because of the DR-CAFTA, is the 19 

one managing the Treaty, the DR-CAFTA Treaty; and, 20 

therefore, it is the one that is in charge within the 21 

Guatemalan State to verify all the situations and also 22 
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the disputes under DR-CAFTA.  1 

     Q.   Now, or as part of the same Report, we are 2 

going to look at Paragraph 29.  3 

          PRESIDENT KALICKI:  Counsel, before you 4 

start a whole section, why don't you tell us how much 5 

longer do you anticipate you have with Mr. Richter? 6 

          MR. LLANO:  Right.  I can certainly halt at 7 

3:00 p.m., as planned, but I will need to continue 8 

with more questions, then, tomorrow.   9 

          We had allocated, basically, 2.5 hours of 10 

cross-examination time for this Expert, and we intend 11 

to use the time. 12 

          PRESIDENT KALICKI:  Okay.  Well, if you had 13 

told me that, you know, sitting an extra 10 minutes 14 

was going to make a difference, that would have been 15 

different.  But it doesn't sound like it will. 16 

          MR. LLANO:  Right. 17 

          PRESIDENT KALICKI:  So, why don't you 18 

find--you don't have to stop this second, but find a 19 

logical stopping point in the next short while. 20 

          MR. LLANO:  Absolutely.  Will do. 21 

          BY MR. LLANO:    22 
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     Q.   Very well.  Professor, we are--  1 

     A.   I couldn't hear you. 2 

     Q.   Okay.  We are looking at Paragraph 29 of 3 

your Second Report.  And as you can see on the first 4 

line of that paragraph, you are responding or 5 

addressing certain aspects from Dr. Fuentes' Report.  6 

          Do you see that?  7 

     A.   I do, yes. 8 

     Q.   And in the last line of that paragraph, you 9 

say Professor Fuentes omits to indicate maliciously 10 

the following events. 11 

     A.   Sorry, where?  Where did you say? 12 

     Q.   29.  Before (i). 13 

     A.   Yes, in fact, he maliciously leaves out the 14 

following aspects. 15 

     Q.   So, what I wanted to say is whether you 16 

decided to use this word personally and attribute any 17 

malign intent to Mr. Fuentes? 18 

     A.   Well, I am responsible for the text that you 19 

have there in front of you.  I am the one that--I am 20 

the one who indicated this at the outset of my 21 

presentation as--and clearly I am responsible for all 22 
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of the content of the text, not just one word, but all 1 

of the words that are included in the text of the 2 

Report. 3 

     Q.   Very well.  I just wanted to confirm this. 4 

          MR. LLANO:  We can stop here for today.  And 5 

again, I will continue tomorrow. 6 

          PRESIDENT KALICKI:  Okay.  Mr. Richter, we 7 

will take an overnight break and see you back 8 

tomorrow.  Overnight--you've probably heard me give 9 

this instruction to others, but please don't discuss 10 

the case with anyone, including Counsel or colleagues.  11 

Just take the evening off as far as the case is 12 

concerned, and we will see you back tomorrow. 13 

          Counsels, why don't you hold on for a moment 14 

after Mr. Richter. 15 

          THE WITNESS:  I appreciate very much, Madam 16 

President, Members of the Tribunal, your attention, 17 

and I thank all of the colleagues who have joined 18 

today's session, and indeed, I will follow the 19 

instructions that you just offered me and I will not 20 

be discussing this case with anyone until tomorrow.   21 

          Thank you very much.  And good afternoon to 22 
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all of you. 1 

          PRESIDENT KALICKI:  Thank you. 2 

          Counsel, I just wanted to have a discussion 3 

about what lays ahead.  After Mr. Richter is over, I 4 

think our plan was to pivot back to Ms. Liquez, who I 5 

assume will be available tomorrow, as previously 6 

discussed; is that right?  7 

          MR. TORTEROLA:  Thank you very much for 8 

asking, Madam President.  Ms. Liquez is available for 9 

cross-examination, but I just need to tell you that 10 

the Social License Experts are in Washington, D.C. at 11 

this time, where we are currently transmitting from, 12 

and they will need to travel on Wednesday.  So, it 13 

would be inconvenient for them not to travel back to 14 

Europe on Wednesday.  So, we would request that, 15 

first, the Social License Experts are being examined, 16 

both sides, and then Ms. Liquez provides testimony.  17 

That would be the request of Guatemala. 18 

          PRESIDENT KALICKI:  Well, before I ask the 19 

Claimants their view of that proposal, I just want to 20 

think about what that would do to the schedule. 21 

          Given what Mr. Llano has said about the 22 
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amount of time he probably still has with Mr. Richter 1 

tomorrow, even if we were to accept that proposal, it 2 

seems unlikely that we would be able to complete, 3 

tomorrow, both sets of the Social License Experts, 4 

both Ms. Mendoza and Dr. Estéves and Mr. Lipsett.  So, 5 

if they end up rolling over to Wednesday, then it 6 

sounds as if, according to your proposal, the soonest 7 

we would get to Ms. Liquez would be sometime later on 8 

Wednesday, unless I'm misunderstanding the amount of 9 

time the Parties have allocated.  So, I don't know if 10 

this is Ms. Menaker or Mr. Llano.  But I do think we 11 

all need to take a very hard look now at the schedule, 12 

which is not just how much time you have originally 13 

planned to spend with each of the remaining Witnesses, 14 

but also how much time you have remaining on the clock 15 

after Daniela gives us an update in a little while, 16 

because I'm beginning to get worried about how far 17 

behind we are, more generally.  But that's a different 18 

issue. 19 

          Proposal is to defer Ms. Liquez further. 20 

          Ms. Menaker or Mr. Llano, your views?  21 

          MS. MENAKER:  Our preference would be that 22 



Page | 1555 
 

B&B Reporters 
001 202-544-1903 

Ms. Liquez testify after Mr. Richter because she has 1 

already been delayed very far, and she is a Witness, 2 

so it would be preferable to have the Witness's 3 

testimony over early rather than that. 4 

          THE INTERPRETER:  We cannot hear Ms. Menaker 5 

very well.  The Interpreters apologize.  We cannot 6 

hear her.  Her words are muffled.  We can't hear.  7 

          (Comments off microphone.) 8 

          THE INTERPRETER:  Ms. Menaker, if you speak 9 

slowly and clearly and loud, I'm going to try to do 10 

it.  We are wrapping up, but be aware that there are 11 

sound issues. 12 

          MS. MENAKER:  Okay.  I will make it very 13 

brief. 14 

          THE INTERPRETER:  You are going to have to 15 

repeat, unfortunately.   16 

          MS. MENAKER:  Let me move to another 17 

station. 18 

          PRESIDENT KALICKI:  Okay.  While you are 19 

doing that, I will ask Mr. Torterola, just for point 20 

of information, the flights that Dr. Estéves and 21 

Mr. Lipsett have Wednesday, is it Wednesday morning?  22 
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Is the end of the day Wednesday? 1 

          MR. TORTEROLA:  Thank you, Madam President.  2 

From what I understand, it is going to be Wednesday 3 

afternoon.  It is not in the morning. 4 

          PRESIDENT KALICKI:  Okay. 5 

          MR. TORTEROLA:  As we are speaking here, we 6 

are reaching out to them in order to try to understand 7 

their flexibility, their availability.  We don't want 8 

to create an issue.  It is just that my team has 9 

informed me, before beginning this afternoon, that 10 

they need to leave on Wednesday.  And I was just 11 

conveying that situation to the Tribunal. 12 

          PRESIDENT KALICKI:  Okay.   13 

          Ms. Liquez--looking back at the calendar, 14 

the original estimates for Ms. Liquez was a maximum of 15 

15 minutes of direct, but I'm not sure if those would 16 

all be used or not.  Often the Parties have not been 17 

using all 15 minutes for direct unless there are 18 

corrections and so forth.  And then we had an estimate 19 

of 30 minutes of cross.  So, the plan was not to spend 20 

the usual amount of time with her anyway.  But, you 21 

know, I understand your point about the flights 22 
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Wednesday afternoon of the other Experts. 1 

          Ms. Menaker, let's see if we can hear you 2 

now better. 3 

          MS. MENAKER:  Is that any better?  4 

          PRESIDENT KALICKI:  No, that is actually 5 

worse, from the standpoint of the English speakers 6 

because I could hear you before, but--  7 

          (Comments off microphone.) 8 

          MS. MENAKER:  Okay.  Working?   9 

          ZOOM TECHNICIAN:  Yes.  Thank you. 10 

          MS. MENAKER:  My apologies, now that you've 11 

seen our entire conference room.   12 

          So, I missed some of the earlier 13 

conversation.  My only point is that I would prefer to 14 

have the Witness testimony over sooner rather than 15 

later.  It is going to be short from our perspective.  16 

Her statement is less than two pages long, so we 17 

didn't expect a long statement.  And just for--again, 18 

for internal purposes, just who is doing the various 19 

crosses, it would be, from a personal perspective, 20 

less of a burden to do that one before.  Again, it is 21 

not imperative.  I don't have a huge objection if this 22 
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is what needs to be done.  But it is our preference. 1 

          PRESIDENT KALICKI:  The Tribunal itself has 2 

no preference, but I would hate, for the sake of a 3 

30-minute cross, to make people miss international 4 

flights.  So, I just don't know.  The problem is that 5 

I really can't predict how much time you will both 6 

spend on the Social Experts and, therefore, whether 7 

we'll complete the Social Experts by midday Wednesday, 8 

if we first take in an hour for Ms. Liquez.  So, it's 9 

difficult for me to resolve this one. 10 

          MS. MENAKER:  I mean, we can't say if we 11 

would finish anyway.  But if we want to avoid that, I 12 

won't object if that's what we want to do, to just 13 

start with the Social Experts, see if they finish, to 14 

allow, you know, the flights, if possible--but we 15 

can't guarantee that--and put Ms. Liquez off. 16 

          PRESIDENT KALICKI:  All right.  Let us do 17 

that.  And I apologize.  I know--I apologize both to 18 

Ms. Liquez and to Claimants' Counsel because there's 19 

been a lot of uncertainty along the way.  But since 20 

the Tribunal has put Claimants through a number of 21 

hoops already, trying to accommodate Ms. Liquez's 22 
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schedule--excuse me, not her schedule, her recovery 1 

issues, my apologies--that I think it probably makes 2 

sense not to impose further on other people as a 3 

result. 4 

          So, since Dr. Estévez and Mr. Lipsett have 5 

had these flights booked, apparently, for some time, 6 

let us try to go to the Social Experts next.  My 7 

apologies, Ms. Menaker, for the further delays. 8 

          I just don't want to have a situation where 9 

someone feels that they have an hour left of cross and 10 

they can't do that cross, you know.  It sounds as if 11 

she will be flexible as to when she appears, and the 12 

others may have less flexibility.  So, let us do that. 13 

          All right.  But I think, more generally, 14 

putting sequence aside, I think more generally we have 15 

a bit--we may have a bit of a problem in the schedule, 16 

given how many people remain.  Let us all take a close 17 

look at the time estimates that the Secretariat 18 

circulates in a little while and see where we are.  I 19 

want to make absolutely sure that in the four days 20 

remaining we can get through everybody that is 21 

scheduled.  If you've all used more time than 22 
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estimated with the earlier Witnesses, then we have to 1 

assume that you will use less with later Witnesses and 2 

it will all work out.  But if we're not on schedule to 3 

complete, we need to have a harder conversation. 4 

          All right.  Anything else we need to discuss 5 

today? 6 

          MS. MENAKER:  If I may just note in that 7 

regard, it ought not to be a problem, but our Mining 8 

Experts, one of them in particular has a medical issue 9 

with a family member on Friday.  So, he's not going to 10 

be available then.  Now, he--if we get to the spot 11 

when Claimants' Mining Experts are testifying on 12 

Friday, we are all in big trouble.  So--we did not 13 

think that was a possibility, but since you just 14 

mentioned this, I just wanted to put that out there.  15 

I mean, we would still have Respondent's Mining 16 

Experts and then both sets of Quantum Experts, so we 17 

did not consider that to be a possibility. 18 

          PRESIDENT KALICKI:  This is, just to be-- 19 

          MS. MENAKER:  Dr. Armitage. 20 

          PRESIDENT KALICKI:  Yes.  Okay.  He was 21 

scheduled to go on Wednesday. 22 
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          MS. MENAKER:  Wednesday afternoon. 1 

          PRESIDENT KALICKI:  So, even if he slips to 2 

Thursday, it seems unlikely he would slip to Friday. 3 

          MS. MENAKER:  Exactly.  I don't see a way to 4 

finish the Hearing if he slips to Friday, so we were 5 

not expecting that.  But just since you were talking 6 

about the schedule as a whole, I wanted to mention 7 

that. 8 

          PRESIDENT KALICKI:  Thank you for mentioning 9 

that. 10 

          All right.  Mr. Torterola, anything else we 11 

need to discuss?  12 

          MR. TORTEROLA:  We have nothing here.  Thank 13 

you very much, Madam President. 14 

          PRESIDENT KALICKI:  Okay.  Thank you all for 15 

a long day, and we will see you tomorrow.  16 

          MS. MENAKER:  Thank you. 17 

          (Whereupon, at 3:09 p.m., (EST) the Hearing 18 

was adjourned until 8:00 a.m. (EST) the following 19 

day.)20 
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