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PROCEEDTINGS

PRESIDENT KALICKI: Welcome back to Counsel.

First, let me confirm can you see me and
hear me appropriately.

MS. MENAKER: Yes.

PRESIDENT KALICKI: Mr. Torterola, can you
see me and hear me? No, you're having a technical
issue. All right. You can't hear me? It must
be--you can't hear me. Okay. We can't hear you,
though, so the record does not-- it just shows--I'1ll
just--okay.

MR. TORTEROLA: Do you hear me now?

PRESIDENT KALICKI: Yes. Okay. Thank vyou.

All right. This begins Day 5 in Daniel
Kappes and Kappes, Cassiday & Associates v. Republic
of Guatemala, ICSID Case Number ARB/18/43.

The Tribunal wishes to start today with two
procedural issues. First, at 5 minutes to midnight
last night Washington, D.C. time, the Respondent filed
a letter with ICSID. The nature of the time in
Washington, D.C. meant that the Tribunal itself did

not see that until this morning because, of course,
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the Secretariat needs to sleep sometimes as well. So,
we have recently received the Respondent's letter of
last night.

We do not wish to take even more hearing
time this morning arguing about the notice issues
raised in that letter. The Claimant may respond in
writing if it wishes to those points. We do need to
address the application that is set up--out in that
letter, which i1s that we revisit our ruling of
yesterday afternoon regarding whether Vice
Minister Pérez is examined this morning or whether we
move to the first Expert exam this morning.

The Tribunal heard that application
yesterday afternoon, and it's the exact same request
that the Tribunal addressed then. We see no reason to
revisit the prior ruling about the events of today,
particularly given the disruption that would occur
from having to switch plans on 10 minutes' notice.

So, we will proceed this morning as
previously planned with the examination of Vice
Minister Pérez, however, not needing to

address—--unless the Claimants feel they are ready to
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address—-—-the new developments that were addressed
yesterday. We will try to get as much of his exam
done today.

If time remains, we will then move on to the
next scheduled Witness, and if that Witness is
sequestered over the weekend, so be it. I expect that
the Experts are prepared for that and the Tribunal
sees no threat to the integrity of the Hearing, 1if
that proves necessary. So, that is our ruling on that
issue.

More generally, we wish to raise the issue
of time usage. It has become abundantly clear to the
Tribunal that the amount of procedural time that has
been used on Days 2, 3, and 4 of the Hearing, which is
a combination of procedural applications and
objections to each other's examinations and so forth,
far exceeds the estimates the Tribunal had when it
came up with the original number of hours to be
allocated to the Parties versus to slippage. The rate
of slippage far exceeds what was anticipated. As a
result, the Parties collectively are not achieving on

these days the number of hours of actual Witness
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examination we had assumed. We have some concern that
at this pace the remaining six hearing days will not
allow the Parties to actually use the number of hours
that they were allocated.

As you'll recall, PO10, Paragraph 13 had
reserved to the Tribunal the discretion, if needed, in
unusual circumstances to change its approach to
allocation of procedural discussions and other
slippage. We do not propose to do that retroactively.
However, we want to put you on notice that, going
forward, if we continue to lose this much time on
arguments between Counsel, that the Tribunal may
exercise its discretion to allocate that time as we
see fit, depending on the circumstances. It cannot be
that the Parties can spend an hour or more each day
arguing with each other and then expect the Tribunal
to take all of that out of its time and none of it out
of Parties' time. So, we are Jjust putting you both on
notice so you can build in that possibility when
considering further procedural interventions.

All right. The Tribunal would like, now, to
move as quickly as we can do Witness exams, but let me
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ask the Parties, is there anything urgent that needs
to be resolved before we do?

Ms. Menaker?

MS. MENAKER: So, nothing urgent. I would
say that we do, in light of the flurry of
correspondence--you know, we were prepared to address
that if the Tribunal prefers, and it sounds like it
does, that we prepare that or respond in writing. We
can do that to save the Hearing time. And so, we will
prepare that then.

PRESIDENT KALICKI: That is our request.

MS. MENAKER: Okay.

PRESIDENT KALICKI: So, the only thing, I
think, that should be addressed orally are things that
impact the questioning that is about to occur, and
since the, I think, exchanges of contentions about
notice or lack of notice don't impact what's happening
today, we would prefer not to take the time for it.

MS. MENAKER: All right.

PRESIDENT KALICKI: Mr. Torterola, anything
urgent that we need to address now?

MR. TORTEROLA: I have nothing. Thank you
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very much.
PRESIDENT KALICKI: All right. Thank vyou.
Let us then bring back Vice Minister Pérez.
ZOOM TECHNICIAN: Okay. One moment, please.
OSCAR RAFAEL PEREZ RAMiREZ, RESPONDENT'S WITNESS,
CALLED (Continuing)
ZOOM TECHNICIAN: Okay. We're ready. Thank
you.
PRESIDENT KALICKI: Welcome back, Vice
Minister Pérez.
Can you see me and hear me? Oh, he needs
his headphones.
THE WITNESS: Good morning.
PRESIDENT KALICKI: Thank vyou.
Can you see me and hear me?
THE WITNESS: I confirm, I do see you and
hear you properly.
PRESIDENT KALICKI: Thank vyou.
Well, welcome back. We will now resume with
your examination by Mr. Llano. I just remind you
before we begin that you remain under the force of the

affirmation that you provided at the beginning of your
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examination yesterday.

All right. Mr. Llano.

MR. LLANO: Thank you, Madam President.
Just a technical issue to begin. I heard some
comments yesterday about the quality of audio at this
location. I wanted to make sure that you are hearing
me well and that the Stenographers are hearing me as
well.

PRESIDENT KALICKI: Thank vyou. I am, but
let me ask the Interpreters and the Court Reporter to
confirm.

REALTIME STENOGRAPHER: It's a bit echoey,
but, yes, sir, it's clear.

And Daniel or Charlie or Sylvia, feel free.

THE INTERPRETER: Same as Dawn indicated.
This is Charlie Roberts, one of the Interpreters.

PRESIDENT KALICKI: Would you prefer that he
use the headset, or is it okay?

Is it sufficient?

THE INTERPRETER: This is the Interpreter
simply to indicate it's always better when there's a
headset that has the microphone corresponding to the
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computer so that the sound actually comes through the
microphone. It means we don't have to spend energy
figuring out what he's saying and simply devote
ourselves to putting it into the other language, but
we're able to work much, much better. Much better, I
would say.

PRESIDENT KALICKI: All right. Mr. Llano,
if you don't mind using the headset, it sounds as 1if
that would be best.

MR. LLANO: I usually prefer not using 1it,
but it's Friday. We'll do it.

PRESIDENT KALICKI: Okay. Please proceed
when you're ready.

MR. LLANO: Thank you, Madam President,
Members of the Tribunal.

CROSS-EXAMINATION

BY MR. LLANO:

Q. Good morning, Vice Minister. 1It's a
pleasure to see you again. How are you?

A. Nice to see you. Thank you very much.

Q. My name is Rafael Llano, Vice Minister, and
I have some questions for you.
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A. It's a pleasure.
Q. Sir, you are at this time Vice Minister for
Sustainable Development at the Ministry of Energy and

Mines; correct?

A. That is correct, yes.

Q. And since when have you held this position?
A. Since January of 2020.

Q. Okay. So, your personal knowledge of the

events and issues in dispute in this Arbitration
doesn't precede that date; is that correct?

A. As a professional matter, no. I would dare
to state that--I would have the knowledge that common
citizen might have about the case.

Q. Understood. Now, you are aware that you are
the only public official of the Ministry of Energy and
Mines that is giving testimony in this Arbitration; 1is
that right?

A. Yes, I understand that's the case.

Q. And as a matter of convenience, I'm going to
refer to the Ministry of Energy and Mines as the MEM.
Is that okay?

A. Fine.
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Q. Thank you.
Now, no official of the MEM with personal
knowledge of the events and issues in dispute in this
Arbitration prior to January 2020 is giving testimony

in this case, Jjust to confirm; 1is that right, Vice

Minister?
A. That is right. In this case, I am the only
official. Of course, I have professional contact with

other officials who did participate in that process.
So, it's as you have said.
Q. Thank you very much.

And you're aware that, in addition, no
official from the Ministry of Environment and Natural
Resources 1is testifying in this Arbitration? You're
aware of that?

A. That, I don't actually know.
Q. Very well.

In preparing your Statement, sir, you
reviewed the records of the MEM with respect to the
Exmingua licenses? Did you do that? Yes or no.

A. I reviewed some documents; not all of them.

In other words, I could not confirm at this time that
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I have absolute knowledge of the full record. I have
reviewed some things, and I've had some questions.
Q. Thank you very much.
Now, in your Statements, you indicate that
you are a chemical engineer; correct?
A. I am a chemical engineer in terms of my
basic training, with a master's in environmental

studies, and also organizational leadership

certification.

Q. So, Jjust to confirm, you're not an attorney;
right?

A. That is right. I am not an attorney.

Q. Let's turn to your Second Statement, please.

Let's put it up on the screen, if we can go to
Paragraph 42 of your Second Statement.
Are you following me, sir?

A. Yes, I am.

Q. This paragraph says: "In general, before
issuing new mining rights or authorizations to use
property in the public domain, when Indigenous Peoples
are directly affected, the consultation with
Indigenous Peoples under ILO Convention 169 should be

B&B Reporters
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undertaken."
Do you see that?

A. Yes, I do.

Q. And if this consultation has not been
undertaken, then a license is not valid.

Is that your understanding, sir?

A. I don't know to what extent it would be not
valid, because the case has been analyzed by the
courts of the country, and in this case, there are
several licenses in Guatemala that were granted even
though the consultation process was not completed.

Nonetheless, in my understanding--as you've
said, I'm not attorney, but I understand that those
licenses are in force even though they are suspended.

Q. I understand. So, 1in effect, the suspension
depends on someone raising a judicial challenge;
correct?

MR. TORTEROLA: Objection.

MR.LLANO: May I proceed?

PRESIDENT KALICKI: We don't have an answer.
MR. TORTEROLA: No, I have an objection.

Just to be more precise, I'm going to speak in

B&B Reporters
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Spanish, Madam President.

PRESIDENT KALICKI: All right. In other
words, we'll be in Spanish in the Transcript. Okay.

MR. TORTEROLA: My objection is that
Paragraph 42, which has been read to the Vice
Minister, doesn't say anything about validity. And it
has been represented to him that, i1f that procedure
didn't go forward, then it wouldn't be wvalid. But
that's what Paragraph 42 said.

PRESIDENT KALICKI: Okay. Counsel, I think
it i1s fairly within the scope of examination. He 1is
perfectly able to say that, i1f he is not--if he's
unable to answer a question, he can say so.

You'll recall that the scope of cross in
Procedural Order Number 1, Paragraph 19.10.1, did not
limit cross to the content of the Witness Statement.
It was also any question directly related to the
issues in dispute of which the Witness has personal
knowledge. 1If he doesn't have personal knowledge to
answer the question, he will say so. But it is
certainly within the scope of the case to test the
extent of his knowledge.
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So, Vice Minister Pérez, you may have lost
track of the question by this point. I will read it
back to you.

The question was: "In your understanding,
does the suspension depend on someone raising a
judicial challenge?"

THE WITNESS: I think it's one of the
grounds for suspension, yes.

BY MR. LLANO:

Q. Okay. Thank you very much.

Let's now turn to a document. It's C-413.
Now, for the record, this is the Regulation on
Environmental Evaluation, Control, and Follow-up of
2007.

Are you familiar with this document, Vice
Minister?

A. Yes, I am familiar with it, though that
regulation has been subject to some modifications.
think that what I'm seeing up on the screen is the
original, but, yes, I am familiar with it.

Q. Thank you very much.

And, indeed, in your First Statement, you

B&B Reporters
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mentioned that before being Vice Minister, you worked
for 7.5 years as an independent environmental
consultant.

You recall that; right?

A. Yes, that's right.
Q. Let's turn to Page 8 of the document that we
have up on the screen. It's Page 5 in English. And

there is a Title VIII that i1s called "Public
Participation."
Do you see that?

A. That's right.

Q. And you were or you are familiar with these
provisions on public participation in the context of
preparation of Environmental Impact Study; correct?

A. Yes.

0. And when you were an independent
environmental consultant, you had to apply these
provisions; correct?

A. Yes, that is correct.

Q. Now, you mention in your Statement that you
advised companies in different branches, including in

the hydroelectric energy sector; is that right?
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A. Yes, that is right.

Q. As an independent consultant, did you ever
come across a project where consultations were
acquired under ILO Convention 1697

A. Well, I did indeed advise a hydroelectric
plant located in the Cahabén. I did not carry out the
Environmental Impact Study. So, your question is a
bit difficult because if I say I did not work with
companies that had to engage in consultations with
Indigenous Peoples, then that would not be true. I
have, but not on the specific issue of consultation
with Indigenous Peoples for those Projects.

I did carry out an environmental impact
study for a hydroelectric project in the southern part
of country that 1s in a--where there is an Indigenous
population. So, yes.

0. The question isn't, did you work with some
company that had to engage in consultations under ILO
169. The question is whether you personally worked on
any Project, with whatever company, in which you or
your team had to engage in consultations under ILO

Convention 1697
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A. No, I did not work as an individual
consultant with those requirements.
Q. Thank you.

Now, in your First Statement, you also
mention that your functions or duties as Vice Minister
fit within creating public policies, standards, and
guidelines aimed at improving the environmental and
social performance of the energy, mining, and
hydrocarbons industry in the country.

Do you recall that description of your

duties?
A. Yes.
Q. And in the context of those public policies

on which you work--in which you work, the MEM at this
time grants new licenses to projects for which the
only consultations carried out are those that are
established in Title VIII of the regulation that we
Jjust saw?

A. No.

Can I expand on my answer?
Q. No.

PRESIDENT KALICKI: Vice Minister Pérez, you

B&B Reporters
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handled that exactly correctly by requesting
permission. That has flagged for Mr. Torterola that
you wish, and if he wishes, he will give you that
opportunity later.

BY MR. LLANO:

Q. The reason why those new licenses aren't
granted--
A. Excuse me, Mr. Llano. When you began to

speak, I was still hearing the interpretation of the
President.

Q. I'd be pleased to repeat the question.
Thank you.

The reason that the MEM now would not grant
new licenses to projects for which the only
consultations that have carried out are those under
Title VIITI of the regulation we just saw 1s in view of
recent judicial Judgments regarding consultations; 1is
that correct?

A. Thank you very much. That i1s precisely what
I wanted to--in respect of which I wanted to
elaborate.

I can tell you that, in effect, the Courts
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have indicated such reasoning, but, personally and
professionally, I agree that those mechanisms of
public participation don't meet the requirements
established by a Convention 169 for consultations.

Q. Precisely. And so, in view of the
development of public policies that you carry out as
Vice Minister, the policy of the MEM today is to not
grant new licenses 1f those ILO 169 consultations
aren't carried out; correct?

A. I would put it in a different way. I would
say our policy 1is to carry out consultations with
Indigenous Peoples prior to issuing any license for a
Project that is in a place where there are Indigenous
Communities.

Q. And the reason why the MEM has incorporated
this public policy that you just described is in view
of all of these recent judicial Judgments; is that
correct?

A. It's in view of the fact that ILO Convention
169 has been ratified by our country.

Q. But you were not Vice Minister prior to

2020, but prior to 2020, the MEM, as you previously
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confirmed, did grant licenses even when the
consultation had not been carried out.

So, you can see that before, licenses were
granted; now they are not. You just told me that the
answer is no. So, what changed? It was the
Judgments; correct?

A. I'd be guessing if I were to answer that. I
can answer for what we do in this Administration, and
what personally and as a professional I understand
that the Ministry of Energy and Mines must do, and I
believe that the licenses should be issued after the
consultation process has been completed when that
process 1s required.

Q. And are the Judgments a factor or are they

not in a factor in that public policy adopted by the

MEM?

A. They are one element to be considered, yes,
clearly.

Q. So, if, right now, Exmingua were to submit

an application for an Exploitation License, having
satisfied all of the requirements of Title VIII of the
Environmental Regulation that we were just seeing as
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well as all of the requirements of the Mining Law,
even so, they would not receive a license without the
Convention 169 consultations; correct?

A. That is correct, yes.

Q. Thank you very much.

Now let us look at your First Statement at
Paragraph 9, please. And we'll put it up on the
screen. It's your First Statement, Paragraph 9.
There it is.

Now, the second sentence in this paragraph
says: "This means that where consultations are
applied, the Government must carry out a process of
analysis with the participation of the Peoples
concerned to determine possible effects of the measure
to be taken."

Do you see that?

A. Yes, I do see it.

Q. So, it's your understanding, then, that
consultations under Convention 169 must be carried out
by the Government; correct?

A. Correct.

Q. The last sentence of this paragraph

B&B Reporters
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says: "However, 1t is important to emphasize that in
these cases, the Convention does not give Indigenous
and Tribal Peoples the right to veto."

Do you see that?

A. Yes.

Q. And you mentioned this same point yesterday
in response to one of the questions put to you by my
colleague, Mr. Torterola.

Do you recall that?

A. Yes, I do.

Q. And the reason why there's no right to veto
is because the Convention doesn't establish the right
to veto, in your understanding; correct?

A. That's right.

Q. In other words, the fact that there may be
opposition in a community doesn't condemn the Project
to death; it's not a death sentence for the Project?

A. Opposition itself, no. It's the factors
that are behind the opposition.

0. Very well. Now, in that--at the end of that
sentence, at the end of that paragraph, you cite an

ILO handbook.
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Do you see that? Or a manual.

Are you familiar with or have you reviewed
that manual?

A. Yes, that's right.
Q. Now, let us turn to another document,
please. It 1s C-872.

For the record, this is a report by MEM to
the Constitutional Court of June 9, 2020. And you can
see at the top of the page that this document on
Page 1 is addressed to the Honorable Court of
Constitutionality.

Do you see that?

A. Yes.
Q. And if we move on--better.
On this same page, you can see that the

person sending this document is Mr. Alberto Pimentel

Mata?
A. Correct.
0. Who is Alberto Pimentel Mata?
A. He's the current Energy and Mines Minister.
Q. So, he's the Minister you work with; right?
A. Yes. I report to him. He's my boss.
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Q. On this same page, there is Item Number 3
that says the reason for the appearance. And the
third line, the third line refers to a Resolution

dated May 28, 2020, issued by the Constitutional

Court.
Do you see that?
A. It is not very clear, but yes, I can see it.
Yes.
Q. And the second line in this same paragraph

shows that that Judgment led the Court to request a

detailed report; correct?

A. Yes.
Q. Now, let's move on to Page 3 of the
document. This i1s not translated into English, Jjust

for reference to the Members of the Tribunal.

At Page 3, we can see the title "Detailed
Report"; correct? And this is the detailed report
that is being sent to the Constitutional Court with
the letter by the Minister. And you can see that that
report is addressed to Mr. Marco Ordofies, who is the
head of the Legal Affairs--correct?--with the Ministry

of Energy and Mines?
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A. Yes.

Q. And that the document is dated June 10,
2020; correct?

A. Yes.

Q. And you can see that right below the title
of this detailed report, there is reference to
Progreso VII Derivada-?

A. Yes.

Q. We can close this callout box.

And you can see on this page that there is a
timeline that starts on April 5, 2016.
A. I see that.
Q. Let's move on to Page 21 of this document.
PRESIDENT KALICKI: Counsel, just to
request, not for now, but in due course for the
record, if you're going to be examining the Witness
based on specific text in this document, for now we'll
have the Interpreters translate it, but it would be
useful to supplement the record with a translation of
whatever passages you're turning to.
MR. LLANO: Yes, of course.

PRESTIDENT KALICKTI: Please continue.
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BY MR. LLANO:
Q. Here we see, as I mentioned before, on

Page 21 of this document, your signature at the very

bottom?
A. Yes.
Q. You prepared this report then; correct?
A. I signed it. I endorsed it.
Q. Who prepared it?
A It was prepared by the technicians with the

Vice Ministry of Sustainable Development based on
consultations.

Q. Just to confirm, Vice Minister, you are not
referring to this report, and you do not attach it to
your Statement.

Are you aware of that?

A. Yes. I do not recall all of the documents,
but I think--I don't recall that it was not in my
Statement.

Q. So, you do not refer in your Statement to
the fact that this report was sent to the
Constitutional Court. That is not mentioned in your

Statement either; correct?
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A. Correct.

Q. And as we have seen, the chronology in this
document starts on April 5, 2016, and the Tribunal can
review the following pages. I am not going to move
from page to page, but we can look at Page 17.

Here we have the translation, and it is
Page 4 in English.

The last event in this chronology--just to
see the "bookends," the last event refers to

August 2018 to date; correct?

A. I see it.
Q. And once again, to have it fresh in our
minds, this is a document dated June 10, 2020. You

recall that; correct?

A. I recall it at the beginning of this
question, yes.

Q. So, here we are talking about August 2018 to
June 10, 2020. So, this is the timeline in this last
item of this chronology?

A. Yes.

Q. This item says that "the Ministry of Energy

and Mines has attended meetings in which the following
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participated: The Attorney General's Office, The
Ministry of Economy, General Secretariat of the
Presidency of the Republic, the Ministry of Public
Finance, the Ministry of Foreign Affairs, among
others, in order to develop an approach strategy for
the amparo judgment Number 1592-2014 of the Supreme
Court of Justice."

Did I read that paragraph correctly?

A. Yes.

Q. And you personally participated in these
meetings; correct?

A. No, I did not.

0. In this description on the screen, there 1is
reference of four representatives of four government
Ministries and two other agencies, Government
agencies, but there are no representatives of
Exmingua; correct?

A. Yes.

Q. And there is no mention of representatives
of local communities; correct?

A. No, it is not mentioned.

Q. And since you endorsed this document, you
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signed this document, as you said it, you note that
the Amparo Judgment 1592-2014 of the Supreme Court of
Justice was the one that ordered the provisional
amparo against the granting of the Mining Exploitation
License for the Progreso VII Derivada-?

A. No. But I assume that 1s correct based on
what you are telling me.

Q. Thank you. You know, that that legal
Jjudgment was issued in November 20157

A. You are talking about the provisional amparo
legal judgment? No, I do not recall all the dates by
heart, but I understand it is a highly likely date,
and 1f you say it, I take you for your word.

Q. So, as of August 2018 and up to the date of
this report in June 2020, almost two years later,
these six bodies or agencies met to determine the
approach for an amparo legal judgment that was issued
in November 2015; correct?

A. Yes.

Q. And this that you see on the screen is what
was reported to the Constitutional Court of Guatemala;
correct?
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A. Yes.

Q. Now, are you aware that this decision of the
provisional amparo was 1issued more than six years ago,
as we sit here today?

A. Yes.

Q. And this report that we see on the screen
does not say that during these two years between
August 2018 and June 2020, these six bodies or
agencies have reached an agreement on an approach for
the amparo judgment of 20157

A. It doesn't say that.

MR. LLANO: Madam President, may I have a
two-minute break?

PRESIDENT KALICKI: Yes. Of course.

MR. LLANO: Thank you.

PRESIDENT KALICKI: Since it will only be
two minutes, let's remain in the room rather than go
to breakout rooms.

(Pause.)

MR. LLANO: I have no further questions.

PRESIDENT KALICKI: Thank you very much.

Mr. Torterola?
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MR. TORTEROLA: Madam President, I will only have a
couple of questions, and I hope this is brief.

PRESIDENT KALICKI: Okay.

REDIRECT EXAMINATION

BY MR. TORTEROLA:

Q. Vice Minister, you were asked about the
public participation system as part of an
Environmental Impact Study.

Do you think that the public participation
systems address the needs of a consultation under the
ILO 169 Convention?

A. No, I do not think so.

Q. Could you please explain the Tribunal why,
why 1t 1s not the case?

A. The public participation process has a
different goal from the consultation with Indigenous
Peoples. With public consultation, beyond the fact
that the population may or may not be Indigenous, it
has to do with a population that is affected by a
potential project so that they can contribute or
participate in the drafting of an Environmental Impact
Assessment with their own input. That is to say, a
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consultant is carrying out an EIS, and there are some
technical studies to be carried out, but it is quite
likely that there might be some elements missing from
the elements from the study that could be contributed
by the locals, and that improves also the quality of
the EIS.

And as to the consultation with Indigenous
Peoples, the idea behind it is mainly to get to
understand the potential impacts that a decision to be
made by the Government could have on the Indigenous
populations in particular, not nonindigenous
populations. In particular, Indigenous populations
and their collective rights and their specific way to
see the world, what we understand as their cosmos
vision, and i1t 1s quite specific to natural resources.

One of the key elements of ILO Convention
169 is that, even though the Indigenous populations
have same rights as nonindigenous populations, there
are some specific privileges under Convention 169 to
make sure that Indigenous populations may have access
to their rights--in particular, right to work, the
right to education--but that it has to follow their
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own traditions and their own outlook of the world.

So 169 is intended to reach agreements and
also the consent on a measure to be adopted by the
Government or a legislative measure, and these are
administrative measures when we're thinking about the
Government. And I think that the language could be a
little bit confused, but I can clarify this.

Q. Let us look at the document. I think it
was—--the number is C-872.

So, if you go back to where you were, that's
fine.

My first question, Vice Minister, 1s what 1is
a detailed report? Could you please explain what a

detailed report is, for the Public Administration of

Guatemala?
A. It is a little bit difficult to explain
because it is quite obvious to me. I will try to

explain 1t in my own words.

It should be a narrative including all of
the elements of a file, but presented as a timeline.
That is, the purpose behind a detailed report is to

establish how the evidence i1s shown throughout the
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files and throughout time--

Q. That is to say, the goal behind a detailed
report, in your own words, 1is to inform.

A. Correct.

MR. TORTEROLA: Just a second, Madam
President. I am just consulting something.

BY MR. TORTEROLA:

Q. Okay. Now let us look at information we
have on the screen.

Do you believe that that paragraph indicates
that a member of the Constitutional Court has
participated in those meetings?

A. No, I do not see that.

Q. Do you see that any of the officials with
the Supreme Court of Justice has participated in those
meetings?

A. I do not see that.

Q. Do you see that any official with any court,
any Guatemalan court, has participated in those
meetings?

A. No.

Q. Is it normal for the Court to request a
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detailed report on the file--on the record?

A. It is gquite regular, vyes.

Q. When we're talking about a meeting of this
sort, when there are officials from the Ministry of
Economy, the Secretariat of the President's Office,
the Public Ministry, the Ministry of the Government,
and also Foreign Affairs Ministry that may-- they may
have met to choose the Counsel to represent Guatemala
in the case that was presented or that was initiated?

MR. LLANO: Leading, first of all. Second,
I did not ask about lawyers that will represent
Guatemala in the initiated case.

PRESIDENT KALICKI: All right.

Mr. Torterola, how is this question within
the scope of the cross? Or can you rephrase it, if
you wish to put it within the scope of the cross?

MR. TORTEROLA: No problem.

But first I'd like to clarify the meaning
behind this question. The meaning is that there is a
suggestion that an instruction i1s being given to the
Constitutional Court or to any other court on how

something has to be decided. So, I am simply
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presenting hypothetical situations that may or may not
take place in a situation of that sort where there is
no description, there is no activity--that is to say,
nothing more than developing a strategy to comply or,

given the goal of the 1542--1592/2014 amparo legal

Jjudgment.
Let me restate my question.
BY MR. TORTEROLA:
Q. Whenever you hold this type of meeting, what

are the issues that are normally discussed with the
officials from other Ministries?

A. Let me refer to the meetings that I held,
and I imagine that these are the meetings, the type of
meetings that are mentioned in this document. I
assume that this is referring to one of those meetings
that the people that preceded me held with other
officials. The amparo legal judgments in the case
of--or the legal judgments in the cases of amparo that
we have received granting a specific mining right
without having a consultation with Indigenous Peoples,
as stated under Convention 169, you have a section
where you see how to carry out those consultations,
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and the other section of that resolution offers
specific deadlines. They may seem reasonable, but
they are sometimes difficult to comply with. And to
make sure that they are complied with, what we have
done--and it seems to be one of those meetings--we
have met to decide what elements are likely to be
requested.

All of the legal judgments are quite
similar, so we can expect what elements will be
requested, what institutions, or who will be asked to
provide this. And this also allows us to sort of
coordinate so that when we receive the formal request
throughout the Ministries, we can actually
be--streamline the process.

Q. Thank you very much, Vice Minister.

Now, with the help of FTI, we are going to
read the conclusions in that same document. So we are
going to the end of this document, to the Conclusion
section.

I understand that you have them to the right
in English. That's fine. Now we need to find them on

the Spanish document. It's at the end of the
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Let us see the Spanish version where it says

"conclusiones."

If you could please put it in both languages

for the Tribunal to read. It's right there in both

languages. Okay. Very well.

Let me first ask you a question. You were

given this document by Counsel of the other Party.

Did he give you this conclusion to read?

A. No, I don't think I was asked to read the
conclusion.
Q. Could you please read the conclusion aloud

so that we can have it in the record of this
Arbitration?

MR. LLANO: Objection. Madam President,

as

the Witness has just confirmed, I did not take him to

those paragraphs, and I would like to recross the
Witness if he is now taken to those paragraphs.

PRESIDENT KALICKI: Well, you took him to
this document, and I think it is fair once

cross—examination opens up a document and looks at

select passages for redirect to look at other passages
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of the same document. I think that's perfectly
appropriate, and that doesn't--that doesn't open up
the opportunity for recross.

MR. LLANO: 1In that case, Madam President,
and to be fully transparent and fair, I would ask that
the Witness, in particular, read the second paragraph
of that conclusion.

But go ahead, Mr. Torterola. Thank you.

PRESIDENT KALICKI: The Tribunal is, of
course, able to read documents for itself. So,
Counsel 1t 1s your time, but I would focus on asking
questions about passages. I don't think we need to
have a back-and-forth about which passages the Witness
is going to read aloud because we can read them for
ourselves. Okay.

BY MR. TORTEROLA:

Q. Would you please read, Vice Minister.

A. "Conclusion: The Ministry of Energy and
Mines, through the Vice Ministry of Sustainable
Development, as responsible and designated to carry
out actions in social matters with the communities in

the area of influence of the Projects under its
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jurisdiction.”

Q. Just slow down a little bit; otherwise, it
is a little bit too hard for transcription purposes.
Let's think of a school situation.

A. So, here it says that it reflects
information about the actions taken to comply with the
ruling issued by the Supreme Court of Justice ordering
the completion of the procedure for consultation.

However, as can be seen in the documents
attached to this Report, the rejection on repeated
occasions by the members that make up this
so-called "La Puya Peaceful Resistance Movement," and
the nonattendance of the various municipal and
community actors, and meetings organized by this
Ministry have made it difficult to effectively verify
a process of community dialogue and participation to
establish a roadmap for the development of the
consultation in accordance with International Labour
Organization Convention 169 on Indigenous and Tribunal
Peoples.

Despite the fact of social distancing

restrictions due to the health emergency make it
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impossible to define a precise time to carry out
meetings that require social contact being proposed
until the reduction of the required measures 1is
enabled, we are working and following up on the
fundamental administrative processes for the
management and progress of the Projects.

BY MR. TORTEROLA:

Q. In your opinion, which was the goal of this
detailed report?

A. I believe that the report was intended to
find out the actions implemented by the Ministry of
Energy and Mines. It seems it was—--or sometimes we
receive it in this fashion. We are asked: What are
you doing to face certain situations and, in
particular, in the case of a project?

And I think that this was the case behind
this request. To be candid, I do not remember all of
the details. And this is what it seems to me.

MR. TORTEROLA: I have no further questions,
unless there is a follow-up to questions by the
Tribunal.

Thank you very much, Madam President.
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PRESIDENT KALICKI: Thank vyou,
Mr. Torterola.

Yes, Mr. Llano?

MR. LLANO: Just a housekeeping note, Madam
President. I do not mean to interrupt the gquestions
from the Tribunal. I just should have noted earlier
that, of course, we will recross the Witness next
week, as per the Tribunal's order, and at some point
whether we can bring up his availability for that
purpose. That's it. Thank vyou.

PRESIDENT KALICKI: That was in my mind,
but, first, let us complete this examination before we
move to scheduling issues.

So, Mr. Townsend, any questions for Vice
Minister Pérez.

ARBITRATOR TOWNSEND: No.

Thank you, Vice Minister. It has been very
helpful.

PRESIDENT KALICKI: Thank vyou.

Professor Douglas.

QUESTIONS FROM THE TRIBUNAL

ARBITRATOR DOUGLAS: Could I just ask one
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clarification of the Vice Minister?

You mentioned the distinction between
consultations in the context of the EIS and
Consultations in the context of the ILO Convention.
Could I just ask whether or not there are different
departments that are responsible for each type of
consultation, or is it one department responsible for
both types?

How are those different consultations
organized within the Government?

THE WITNESS: Very well. 1In point of fact,
there is no consultation within the EIA. It is very
important to provide names for these processes,
because otherwise this will call for confusion. I
think that's what's happening to you now.

In the EIA, we have a public participation
process within the MARN. This public participation
process 1is assessed, and it is at the hands of a
specialized individual that 1s examining the EIA.
There are many types of consultation or of "outreach".
For example, we have some consultations that are in

the hands of municipality in connection with the
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neighborhoods in certain village and that they are
regulated by the municipal code.

For the Executive Branch of Government, the
administrative regulations that can impact Indigenous
Peoples, well, those need to go through a consultation
by the executive branch, in the case of mining
projects, then the MEM via this sustainability vice
ministry, well, those are the ones that are in charge
of that. And so on, that is, there are private
standards providing that the project developers are
the ones that conduct the consultation processes and
obtain the three prior and informed consent by the
developers. So, each element that exists supplements
others, and, of course, there are differences amongst
these processes. But in the case of the EIA, it is a
process that has different purposes from the
Indigenous consultations.

I don't know 1if I've answered your question,
Mr. Douglas, or if I messed things up a little bit
more.

ARBITRATOR DOUGLAS: ©No, not at all. But

just to be clear, which department, which State
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officials handled EIA process and which officials
handle the ILO Convention process, from the point of
view of the Government?

THE WITNESS: In the case of the EIA, well,
that would be the MARN. I don't know what specific
department within the MARN. I don't know what
instrumentality of the MARN may be charged with doing
this. In the case of 169, well, then the Executive is
in charge of that. 169 is not limited to projects of
a certain kind. For energy and mining projects, we
had the Executive organ in charge of that, and the
designated department is the MEM.

ARBITRATOR DOUGLAS: Understood. Thank you
very much.

PRESIDENT KALICKI: All right Thank you.

Vice Minister, I do not have additional
questions.

Let me just ask, first, Mr. Llano, do you
have any questions arising from Professor Douglas's
questions.

MR. LLANO: Just one gquestion, Madam.

RECROSS EXAMINATION
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BY MR. LLANO:
Q. I just have one final question, sir. 1In

answering the question that was posed to you by
Mr. Douglas, you mentioned a number of
instrumentalities of the MARN, and you talked about
departments within the MEM. Just to confirm,
Mr. Pérez, the one conducting the consultations is not
the project developer?

MR. TORTEROLA: Objection. Members of the
Tribunal, the question is completely unrelated with
the questions that were posed by Arbitrator Douglas.

PRESIDENT KALICKI: Actually, it arises
immediately from the words that Vice Minister Pérez
used in answering the questions posed by Professor
Douglas. Vice Minister Pérez referred, in describing
the difference between the EIA review process and the
ILO 169 process, he said--at one point he said the
project developer is the one who does this, and it was
a little bit unclear whether he was referring to the
project developer doing the EIA social consultations
or the project developer doing the consultations with
the Indigenous People. So, I think it is a
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clarification that arises directly from his answer.

So, Vice Minister Pérez, when you said that
the project developer has this responsibility, which
of those two processes were you referring to?

THE WITNESS: I think that there were two
different issues raised in my answer. One has to do
with the public participation system within the EIA.
That is a process that is in the hands of the project
developer.

Arbitrator Douglas asked me a question later
on, and I would need two minutes to contextualize my
answer. Yesterday, 1n point of fact, I had a
discussion with an officer from the development agency
from the United States, and they said that they
themselves, the U.S. agency, well, they are the ones
that have to conduct consultations where there are
Indigenous Peoples and we review the documents, and
they say that they are the ones in charge of that.

This is not ILO 169. They have their own
regulation and they say that, according to that,
that's what needs to happen.

We looked at the Equator Principles, and we
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looked at the World Bank Principles and the IFC.

There are some standards there that are adopted in the
corporate world voluntarily, but those standards
provide that the project developers are the ones who
need to do the consultations of the Indigenous Peoples
and obtain free prior informed consent. Then there's
169, and it says the Governments are the ones that
need to do the consultations with Indigenous Peoples.
So, there are different mechanisms and different
responsibilities that are shared in connection with
doing consultations with Indigenous Peoples. That is
why the answer i1s not that easy.

So, if you say 169 says who the consultation
needs to be under, well, it is the Government, but
that does not mean that this is the only regulation
that establishes responsibilities to conduct the
consultation. Under 169, yes, the consultation needs
to be done by the Government. And the public
participation process that is done within the EIA,
well, that is something different. That is different
from the consultation responsibility that exists under

169, although there are other consultation
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responsibilities outside of 169 that have nothing to
do with the Government. Thank you.

MR. LLANO: May I repeat my question, then,
Jjust to have a final clarification?

BY MR. LLANO:

Q. Vice Minister, just to be crystal clear, we
are talking about the question posed by Mr. Douglas.
The question was about consultations under 169. He
asked what government agency was in charge of that.
And you said, to be clear, in connection with that,
consultations under 169, the project developer is not
the one that conducts the consultations but the
Government; is that correct?

A. That is correct.

MR. LLANO: Thank you very much.
PRESIDENT KALICKI: Thank vyou.
Mr. Torterola, any questions?
MR. TORTEROLA: Yes.
FURTHER REDIRECT EXAMINATION
BY MR. TORTEROLA:
Q. In connection with the last gquestion you

were asked, Mr. Vice Minister, the fact that the
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consultation needs to be conducted by the Government,
does that mean that the project developer has no
responsibility whatsoever?

A. It doesn't mean that at all, no, of course.

Q. Could you please explain the Tribunal what
are the responsibilities of the project developer?

A. Well, on the one hand, we have some
internationally recognized environmental standards
that provide that the project developer must obtain
the prior free and informed consent of Indigenous
Peoples. So, if a country doesn't have ratification
of 169, well, an investor that is--I don't know what
word to use. Well, an investor that adopts social and
environmental standards focused on managing corporate
risk, well, that investor is going to look to conduct
those consultations.

Now, when a country has ratified 169, the
developer knows that there i1s an obligation that the
Government has, and the developer is going to try and
have those consultations conducted, and it will
participate in that. The Government must make sure,

during the consultations, to have the best information
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possible. For that purpose, the Government will
definitely need the cooperation and the assistance of
the project developer.

What we have found on the field, and
something that helps consultation processes to be
conducted in a very agile manner or with the lower
number of obstacles possible, well, that happens when
the developers have obtained a social license to
operate. This is well-known internationally, and this
is one of the standards that I mentioned before. I
talked about the standards that come from the IFC,
from the World Bank, from the Equator Principles, but
we have other instruments such as the sustainability
and certification system for carbon. There are
biofuel certifications from Europe. There are
sustainability protocol from the hydrological industry
in Europe as well. So, these are very well-known
standards, and the developer is expected to perhaps
take them into account when they consult Indigenous
People.

MR. TORTEROLA: I have no further questions.

Thank you.
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PRESIDENT KALICKI: Thank vyou.

Vice Minister Pérez, this concludes today's
examinations. We are very, very grateful for your
assistance, which was helpful to the Tribunal.

As you know, the Claimant has reserved the
right to ask you some questions about the two brief
updates you provided to Paragraphs 28 and 32 of your
Second Witness Statement concerning events that
occurred after you signed that Statement. We want to
be as minimally intrusive on your schedule as
possible. If you could--I don't want to take time for
it now, but if you could let Counsel know what day,
perhaps in the first half of next week, would be
convenient for you, and then we can work that into the
schedule.

THE WITNESS: Thank you very much. If you
allow me, Monday would be a good day. I have to
travel to the interior of the country, but I can look
at my schedule on the phone.

PRESIDENT KALICKI: I don't want to take
hearing time, but if he will be traveling other days,

Mr. Llano, I assume we can find some time Monday for
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this.

MR. LLANO: Yes.

PRESIDENT KALICKI: Okay. So why don't you
consult with Counsel about scheduling issues. We may
have to work around other Witnesses that day, but we
will plan this for some time on Monday.

MR. LLANO: And if we can remind the Witness
of no contact rule, et cetera.

PRESIDENT KALICKI: Yes. Of course.

So, Vice Minister Pérez, because your
examination is not formally complete, even though we
are taking a break for the weekend, I will have to ask
you during the weekend not to discuss the disputed
issues of this case with anyone. Again, that includes
Counsel or the Government. So, we give you a weekend
off, free weekend off or a weekend to attend to your
other duties, but not to discuss this case, other than
the scheduling of your return, which can be discussed.

Thank you very much for your assistance.

THE WITNESS: I understand. Thank you very
much. It has been a pleasure to have been able to be

of assistance. Counsel, Members of the Tribunal, it
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has been a pleasure. Thank you.

(Witness steps down.)

PRESIDENT KALICKI: Thank vyou.

All right. Counsel, I want to take our
first morning break now. I know FTI needs a few
minutes since I gather we are switching locations for
Witnessed, so they need their usual few minutes to get
the cameras all set up and so forth. So, why don't we
take our 15-minute break now. We will return at
half-past and begin at that point the direct
examination of Mr. Fuentes.

(Brief recess.)

PRESIDENT KALICKI: Mr. Fuentes, can you
hear me and see me well?

MARTIO ROBERTO FUENTES DESTARAC,
CLAIMANTS' WITNESS, CALLED

THE WITNESS: Yes, Madam President. I can
hear you, and I can see you.

PRESIDENT KALICKI: Thank you very much.

I have a few introductory instructions for
you on behalf of the Tribunal. You may have been

sitting in on the proceedings before. I don't know,
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but these may not be new to you.

Just briefly, we need you to speak slowly
and to try to avoid interlapping speech with Counsel
for the sake of the Interpreters and the Court
Reporter.

If you don't understand the question, please
let us know, and it will be rephrased for you. If you
do understand a question, please try to answer it in
short form, including "yes" or "no" if the question is
capable of that. If you need to provide an
explanation, fine, but try to keep it short. And if
you need a break, please let us know. We will be
hearing your presentation first, and we will roll into
questioning, but we'll find a suitable time for a
comfort break, but let me know if you need another
one.

All right. Could he be shown the Expert
Declaration, please?

You should see on the screen a declaration
for Experts. Could you please provide this
declaration?

THE WITNESS: I solemnly declare, upon my
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honor and conscience, that my statement will be in
accordance with my sincere belief.

PRESIDENT KALICKI: Thank you. And could
you also please affirm that during the course of your
examination, you will not receive or provide
communications of any sort?

THE WITNESS: I will not engage in any
communication of any sort during my examination.

PRESIDENT KALICKI: Thank vyou.

And, finally, do you have any papers in
front of you other than your Expert Report?

THE WITNESS: I have the two Expert Reports,
and also the presentation, both on the screen and on
the writing, the printout.

PRESIDENT KALICKI: That is fine. Thank you
very much.

All right. I will now turn you over to
Counsel for your direct examination.

MR. LLANO: Thank you, Madam President. And
just for logistical purposes, we have circulated the
English and Spanish versions of Mr. Fuentes's

presentation before this session, and we have done so
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by email. The presentation that will be placed on the
screen 1s only the Spanish version so that Mr. Fuentes
can see it properly on the screen, but we, of course,
invite Members of the Tribunal to follow it in the
English PDF that has been just circulated.

PRESIDENT KALICKI: All right. That is fine
for me. I have downloaded it and I have it on a
separate device.

Let me just ask my colleagues 1if you have
access to it. The alternative would be to somehow
show both on the screen, but then that might make the
lettering very small.

MR. LLANO: Exactly.

ARBITRATOR DOUGLAS: That's fine.

ARBITRATOR TOWNSEND: As long as the page
numbers are the same, that's fine.

MR. LLANO: They are.

PRESIDENT KALICKI: All right. So, let us
proceed in that way.

You will also need at some point just to do
the formalities of having him verify his two Expert
Reports.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 1142

MR. LLANO: Yes, thank you.
DIRECT EXAMINATION

BY MR. LLANO:

Q. Good morning, Professor Fuentes. How are
you? Can you hear me, sir?

A. Yes, I can hear you.
Q. Thank you very much.

Professor, you just confirmed that you have

with you the copies of your two reports; 1is that

right?
A. Yes, that i1s right, sir.
0. Thank you very much.

And could you please confirm for the record
that you have signed and submitted these two Reports
for this arbitration?

A. Yes, I have submitted those two reports in
the context of this arbitration proceeding.
Q. Thank you very much.

And do you have any correction or change to
make to them?

A. No, none, sir.

Q. Thank you very much, Professor.
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So, we know that you have a presentation
that is going to be put up on the screen, and so I
invite you to go ahead and present it.

A. Fine, thank you, sir.
DIRECT PRESENTATION

THE WITNESS: Fine.

Honorable Members of the Tribunal, first of
all, I'm going to give you a quick overview of my
professional profile. I have a degree in legal and
social sciences from the Rafael Landivar University of
Guatemala, and I also have the professional titles of
Lawyer and Notary. I have a master's degree in
business administration from the Central American
Institute of Business Administration, known as INCAE.

I am Partner/Director of the Destarac Law
Firm in Guatemala. I am a professor of constitutional
law in the master's degree in constitutional law
program at the faculty of legal and social sciences at
the Rafael Landivar University, and I can say 1've
been a university professor for more than 35 years. I
am a member of the Bar and Notaries Association of

Guatemala.
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To begin, I'd like to note the conclusions
of the presentation that I will now make. The first
conclusion is that the Progreso VII Derivada
Exploitation License was validly granted. The
Constitutional Court violated Exmingua's procedural
and substantive rights in the amparo filed by CALAS
against the MEM. Third, the State violated other
rights of Exmingua. And, fourth, Exmingua obtained a
municipality construction license for Progreso VII
Derivada.

The first point on which I shall present 1is
that the Progreso VII Derivada Exploitation License
was validly granted. This is a flowchart of the whole
process for approval of the Environmental Impact
Assessment that is established by the Rules on
Environmental Valuation, Control, and Monitoring, and
also the process that entails the analysis and the
approval or the granting of the Exploitation License.

The first is sought from the Ministry of
Environment and Natural Resources, which hereinafter
I'll call MARN, and it has a process. Here it

begins--and these are the different Articles that are
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also in my Reports, and by the way, also at the bottom
of each of the slides, you'll see the sources for this
presentation, which are fundamentally different
paragraphs in my respective opinions or reports, as
well as some references that are also to be found in
my Expert Reports regarding case law criteria.

So, you have this stage of the EIA, which is
the Environmental Impact Assessment. It has a
beginning--it has its first step. Then there is
public participation, which is provided for in the
Environmental Regulations. Then follows a submission
of the EIA. Then comes the review process, and then
further information where there is a right to oppose,
and that is clearly established in the Environmental
Regulations.

Finally, there is a weighing of the public
participation, and, finally, a resolution 1is issued.
This Resolution is issued by the Ministry either
approving or disapproving the Environmental Impact
Assessment.

Now, before the Ministry of Energy and

Mines, which is the actual application for mining
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rights, it also entails different phases. First,
there's the application. Then there is the submission
of the Environmental Impact Assessment approved by the
MARN. Then comes the stage of publication of notices,
and then there is a right to oppose.

Here, basically, the interested parties were
practically notified through the corresponding
notices, and they may then oppose as they see fit, in
accordance with their interests. And, finally, then
comes the resolution where the opposition may be ruled
upon favorably or unfavorably. And if the opposition
is dismissed, then the Ministry will grant the
Exploitation License.

Here we have the consultation procedure for
the EIA, which is extremely important, according to
the Regulations on Environmental Valuation, Control,
and Monitoring, which we will call the “Environmental
Regulations”. The Project proponent must implement a
public participation procedure during the preparation
of the Environmental Impact Assessment, in accordance
with the terms of reference established by the MARN.

Now, what are the characteristics of the

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 1147

participation procedure? Basically, it is involving
the population at the earliest stage of preparation of
the EIA, then establish the communication and
consultation mechanisms to be implemented during the
EIA review phase, then develop and implement the
public participation plan approved by the MARN. Then
the MARN publishes and disseminates the presentation
of the EIA. Any person may submit observations or
statements of opposition before the MARN. And in
order to decide on the EIA, the MARN shall consider
any observations and/or oppositions that may have been
submitted, and notify the interested parties of the
results.

Now, Exmingua complied with all the
applicable technical and legal provisions that were in
force, as well as the terms of reference established
by the MARN for the purposes of the EIA.

On 23 May 2011, the MARN approved Exmingua's
EIA and recognized that the public participation phase
was carried out in accordance with the terms of
reference approved by the MARN. Exmingua submitted

the plan of consultation on opinions, the list of
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attendance, and interviews carried out with the health
authorities, priests, pastors, as well as the COCODEs
— the COCODEs are the community councils for
development, and, further on, we'll take a look at
their characteristics - and the Neighbors' Committees
of the areas of direct or indirect influence, who
generally expressed their agreement with the project
being carried out.

The EIA was made public by a publication in
the newspaper Siglo Veintiuno on 31 May 2010. During
the public information stage, no opposition was
presented to the project. The EIA complied with the
technical and legal provisions, and so it was
appropriate to approve the EIA and to grant
environmental viability.

This was the stage of the formation of the
EIA. Now, the involvement of the COCODEs, in the
framework of public participation of the EIA, is not
capricious or arbitrary. The COCODEs, as I said
before, are the community councils for development,
and they have under their responsibility the

coordination, execution, and social audit of projects
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to be carried out in the community. This is
established in the Law on Urban and Rural Development
Councils.

“Until the law regulating the consultation
of Indigenous Peoples 1s issued, the consultations may
be conducted through their representatives on the
development councils”. This is established on
Article 26 of the Law on Urban and Rural Development
Councils.

The Constitutional Court confirmed this in
2011: “The system of development councils,” the Court
says, “offers a framework in which it is pursued with
special emphasis to ensure the presence of
representatives of Indigenous Peoples from different
regions of the country, elected according to their own
principles, values, uses, and customs.

Their particular multi-sectoral conformation
provides a space of dialogue for treating the right of
consultation from an integral and plural perspective.”

In 2010, this is the participation in the
context of the EIA. 1In 2010, Guatemala confirmed

before the Inter-American Commission on Human Rights
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that the participation process under the EIA was
sufficient to meet its obligations under ILO
Convention 169. “Guatemala explains that under
domestic law, 1t is incumbent on the entity interested
in securing a mining right to submit the EIA. in
accordance with the Terms of Reference prepared by the
MARN.

As for the consultation process, it states
that the right of the Indigenous People to be
consulted is unquestionable, in accordance with the
treaties ratified by Guatemala and the case law issued
by the Constitutional Court. It notes that,
accordingly, the MARN informed the company that it was
mandatory to conduct a public participation process
pursuant to Article 74 of the Regulations on
Environmental Valuation, Control, and Monitoring,
which was fully implemented. It points out that
although it is not called a ‘consultation,’ it is,
indeed, a ‘prior process’ in which ‘notification was
given that a mining project would be carried out’.”
The opposition to the application for the

license, basically entails application of the Mining
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Law. In the procedure of applying for an exploitation
license, the MEM must publish the application through
public notices, as well as receive and analyze
oppositions.

Stages: The license application must be
published in the Official Gazette and in another
newspaper of major circulation of the country.

The publication of the notice is in Spanish,
as this is the official language of Guatemala. This 1is
established on Article 143 of the Constitution,
Article 11 of the Judiciary Law, and Article 1 of the
National Languages Law.

Anyone who believes that the application may
cause damage, may object to its granting at any time
before the resolution is issued. During the opposition
procedure, a hearing is granted to the interested
parties where evidence can be offered. Once the
opposition procedure has been completed, the MEM must
grant or deny the exploitation license.

The MEM granted Exmingua a valid license.

On 22 June 2011, the MEM published the public notice

regarding Exmingua's application for the exploitation
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license in the Official Gazette and in another
publication of wider circulation. No opposition to
the granting of the exploitation license was
submitted. The MEM received the Project’s EIA duly
approved by the MARN. The MEM received favorable
opinion from its legal advisory unit. The MEM
received favorable opinion from the Office of the
Attorney General. It is only fair to tell you that,
under Article 252 of the Constitution, this is the
advisory and consulting body of the State, and the
head of the PGN is the representative of the
Guatemalan State.

On 30 September 2011, after the legal
proceedings had been completed, the MEM granted
Exmingua the Progreso VII Exploitation License. It
basically states in the operative part that “the
mining activity proposed by the interested party is of
interest to the country, it is appropriate to decide
in accordance with the records within the present file
and the legal provisions in force: Therefore .. It 1is
granted to the company Exmingua the mining

exploitation license that is designated with the name
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Progreso VII Derivada, with the EIA approved by the
MARN. ”

Upon obtaining the exploitation license,
Exmingua acquired a real property right which was
registered in the General Property Registry, pursuant
to Article 17 of the Mining Law, and in the Ministry’s
Department of Registry, pursuant to Article 49 of the
Mining Law.

Now, what are the effects of this
registration? Registration in the General Property
Registry has effects against third parties, this 1is
established in Article 1148 of the Civil Code.

ZOOM TECHNICIAN: The Respondents have lost
connection.

PRESIDENT KALICKI: All right. Mr. Fuentes,
please pause.

ZOOM TECHNICIAN: Okay. They are back now.

PRESIDENT KALICKI: All right.

ZOOM TECHNICIAN: I'm getting a message they
are back now.

PRESIDENT KALICKI: Okay. Mr. Fuentes, you
can continue then.
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THE WITNESS: Thank you very much, Madam
President.

Now, a third party shall be understood as
someone who has not intervened as a party to the act.
This is also established in the aforementioned
Article. The law cannot have retroactive effects, nor
may it modify vested rights. This is provided for in
Article 7, first paragraph, of the Judiciary Law. Any
property right vested under and in accordance with one
law shall subsist under the rule of another subsequent
law. This 1s provided for in Article 36(e) of the
Judiciary Law.

Unquestionably, Exmingua acquired the
exploitation license in good faith, and at no time in
the two amparo judgments, issued by the Supreme Court
of Justice and also by the Constitutional Court--was
there any objection to Exmingua's good faith.

In any case, 1f bad faith had existed, there
would have been an abuse of right. In other words,
the acquisition of the exploitation license was in
perfectly good faith, in accordance with the legal

provisions in force at the time. This 1s established

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 1155

in Article 17 of the Judiciary Law.

The Constitutional case law in Guatemala has
recognized the principle of legitimate confidence.
Legal certainty “consists on the confidence that the
citizen must have towards the legal system; that is,
that the set of laws guarantee security and stability
both in their wording and interpretation.” This 1is
what the Court has indicated.

In addition, the Court recognizes the
estoppel doctrine, and it has--it noted: “The
irregular and direct revocation that manifests itself
in the suspension or modification of an administrative
act constituting subjective legal situations, may
reveal a contradiction of the principle of good faith
and the estoppel doctrine, 1f the subsequent decision
of the authority is contradictory, unreasonable,
disproportionate, and untimely, or based on similar
reasons.” With this argument, the Constitutional
Court of Guatemala adopts the criteria that has been
established by the Constitutional Court of Colombia.

The only grounds for suspension of mining

operations are set out in Article 51 of the Mining
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Law, which was never invoked by the Guatemalan State.

As to the means of appeal against the
granting of the license, the legal framework offers
different means to challenge both the MARN's
resolution that approved the license for Exmingua, as
well as the MEM’s resolution granting Exmingua the
exploitation license. For the individuals, there 1is
also the administrative jurisdiction, by resorting to
the reconsideration remedy against the MEM’s
resolution.

Then, after exhausting the administrative
jurisdiction, there is also the ordinary judicial
jurisdiction, that is the contentious administrative
procedure, which is before a tribunal enshrined in the
Constitution of the Republic. This is established in
Article 221 of the Constitution and also in Articles
18 and 19 of the Contentious-Administrative Law.

There is also the extraordinary judicial
jurisdiction, which is the cassation, also provided
for in the Article that was just cited. It is also
very ilmportant to mention that, in Guatemala, the
constitutional review system is not centralized, it is
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a mixed system. That is, it is diffuse and
centralized at the same time, because the control of
constitutionality must be exercised by the
Constitutional Court, as well as by the other courts
in the country. The Supreme Court of Justice, the
Contentious-administrative Tribunal, and other courts
in the country. There is a clear provision in this
sense, Article 204 of the Constitution, which clearly
states that all courts shall observe the principle
that the Constitution prevails over any other law or
treaty.

So, the Contentious-administrative Tribunal
as well as the Supreme Court of Justice, that hear the
contentious-administrative procedure, —shall exercise
the control of constitutionality, conventionality, and
legality.

The Constitutional jurisdiction is also
available, but only after exhausting all of these
extraordinary and ordinary procedures. The
Constitutionality Court has also accepted in several
Jjudgments that it is possible to submit an amparo
against the cassation judgements where the application
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of the objective rights shall be analyzed. For the
public administration, there is also the
administrative and contentious-administrative
jurisdiction; that is, the action of lesividad. The
action of lesividad may be exercised by the State
within three years after the issuance of the
corresponding resolution, and that is when it is
prejudicial to the legal system or the interests of
the State. This is established in Articles 20, 23,
and 27 on the Contentious-Administrative Law.

The amparo courts violated Exmingua's
procedural and substantive rights in the amparo filed
by CALAS against the MEM. The Supreme Court violated
due process by not notifying Exmingua within 24 hours
of the issuance of the resolutions, initial and
subsequent resolutions, issued in the amparo filed by
CALAS against the MEM, especially the Resolution where
the provisional amparo was granted, dated November 11,
2015, which caused a direct grievance, and which was
not notified until February 22, 2016.

Article 5(c) of the Amparo Law states that

“any notification shall be made no later than the day
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following the date of the respective resolution,
except the end of the distance.” There is no
exception in this case, "dura lex sed lex" . Exmingua
appeared in the amparo process but did not become
aware of any resolution.

Article 78 of the Civil and Commercial
Procedural Code provides that it is also applicable to
the amparo proceedings, under Article 7 of the Amparo
Law and Article 1 of the Order 1/2013 of the
Constitutional Court. It states: “if the interested
Party has expressed that it is aware of a decision,
the notification shall have effect since that moment,
as if it were legitimately made.” Also, a party
“shall be deemed as notified if it has expressed to be
aware of the decision, even if it has not been
notified.”

The Constitutional Court violated due
process by erroneously qualifying procedural
requirements of legal standing under Article 7 and 25
of the Amparo Law, Articles 49 and 51, second
paragraph, of the Code of Civil and Commercial

Proceedings. Why? Because, basically, an individual
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cannot enforce third-party rights, that is, rights
that are not their own - this is clearly established
on Article 49 of the Procedural Civil Code - and they
shall have a legitimate interest.

CALAS did not represent any specific
indigenous community. There is a problem of lack of
timeliness. According to Article 20 of the Amparo
Law, the amparos may only be filed within 30 days
after the issuance of the challenged act. However,
the Constitutional Court applied an exception on this
issue, an exception that is not provided for by the
law.

Lack of exhaustion of remedies. Articles 10,
Subparagraphs H and 19 of the Amparo Law, clearly
state that, prior to amparo, all of the ordinary
remedies available to the interested party must be
exhausted, but this did not happen. And, as I
mentioned before, the amparo is available after
exhausting all of the ordinary remedies and the
extraordinary cassation appeal. So, the amparo is
feasible through that ordinary and extraordinary

proceeding, rather than directly, because that is
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practically prohibited under these provisions that I
have mentioned.

And as to the standing to be sued, the
amparo was presented against MEM, but is the MEM was
not the authority that is obligated. that the
effectiveness of the right to consultation, that the
Congress has not implemented, is the obligation of
Congress. And this has been established in several
legal judgments issued by the Constitutionality Court.
Or it corresponds to the government, under Article 15
of ILO Convention 169, and also Article 183 (e) of the
Guatemalan Constitution. The Constitutional Court did
not respect this, and it erroneously qualified
procedural requirements.

Or the PGN, which is the consulting and
advisory body to the State and, as I mentioned, it is
chaired by the representative of the State. The MEM
and Exmingua argued the inadmissibility of the amparo
due to the absence of the requirements of timeliness,
exhaustion of remedies, and standing to sue. And the
MEM and Exmingua also argued the absence of standing

to be sued of the MEM. And here, I would like to
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note, the excessive delay in this amparo proceeding,
and also in the time for the issuance of the judgment.

In the case of amparo, the time period to
issue a Jjudgement is only five days, extendable for
five more days for procedures to better adjudicate,
and five more days depending on the seriousness of the
matter; 15 days maximum, according to Articles 66, 55,
and 39 of the Amparo Law.

From the filing of Exmingua's appeal against
the first degree judgment issued by the Supreme Court
of Justice, in June 2016, and up to the second degree
Jjudgment issued by the Constitutional Court on
June 11, 2020, almost four years elapsed. A four-year
amparo proceeding 1s already extremely long, let
alone to substantiate an appeal.

In any case, Honorable Tribunal,
Article 77 (a) of the Amparo Law states: as grounds for
liability “the refusal to admit an amparo or the
malicious delay in the proceeding. The delay is
presumed to be malicious, although it allows evidence
against it.”

The Constitutional Court violated Exmingua's
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substantive rights. The Constitutional Court in the
judgment violated Exmingua's fundamental rights to
legal certainty, proportionality, equality before the
law, property, and freedom of trade and industry.

The Constitutional Court violated
fundamental principles which are established in our
legislation. What are those principles? “Justice is
provided in accordance with the Constitution and the
laws of the Republic”; the “subjection of public
officials to the law”; and the prohibition of fraud to
the law. These are provided in Articles 154 and 203 of
the Constitution, Article 4(2) of the Judiciary Law.

Why? Because it suspended the granting of
Exmingua's license without complying with due process.
And, basically, when I refer to "due process," I rely
on Article 16 of the Judiciary Law, that establishes
that there must be a process with all guarantees, a
process of knowledge to, if applicable, invalidate a
mining license. It is not possible that this process
occurs within an amparo, which is not a process of
knowledge, with all the fundamental elements of the

contradictory process, the fundamental elements of the
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possibility to have legal equality between the
parties.

In second place, it modified Exmingua's
vested rights through the retroactive application of a
new regulation unforeseeable to Exmingua. This under
Article 7, first paragraph, of the Judiciary Law.
There was a reasoned vote issued a justice of the
Constitutional Court that stated: “when deciding to
suspend mining activities while the consultation is
taking place, the rights of property, freedom of
industry, and trade of Progreso VII were violated.”

Third, the Constitutional Court failed to
observe the principle of legitimate confidence or
reasonable expectation by ignoring the burdensome
impact caused to Exmingua, who was a good-faith third
party in the amparo process. It infringed the
principle of proportionality, since it limited
Exmingua's vested rights in an excessive or
exaggerated manner without objective and reasonable
Justification. It failed to weigh in that the
obligation to conduct consultation was attributable to

the State and not to Exmingua, and that the latter, as
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a good-faith third party would bear the burdensome
impact of the suspension of activities, which had
restitutory effects.

Sixth, it applied a differentiated treatment
to Exmingua, as compared to similar cases under its
jurisdiction. And, basically, there are two specific
and important comments in this sense. The Court, in
connection with the mining license, stated that “it
must remain in the suspended situation ordered by the
first degree Amparo Court in granting constitutional
protection.” It was ordered that, after the
exhaustion of the consultative procedure, it should be
determined “that the execution of works does not
affect the existence of the human collective,” and
consequently, the suspension of the mining activities
was upheld.

Here, I would like to underscore, Honorable
Members of the Tribunal, that this consultative
process does not entail a veto effect or an
authorization effect. Consequently, the suspension of
the granting, that i1s, of the resolution that grants

the mining license, that is, not even of the mining
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rights, but of the resolution granting the
exploitation license is truly excessive, and violates
the principle of proportionality.

The State violated other rights Exmingua
had. The State did not protect the right to property.
The failure to return Exmingua's assets violates
Exmingua's right to property, and the principles of
non-arbitrary expropriation and non-forfeiture that
are enshrined in the Constitution. The Fourth Court
of First Criminal Instance expressed: "“The closure is
lifted because it no longer has reason to be. There
is no longer any investigation to carry out in this
process, and it is in this process in which it was
closed down” or shut down.

“"This also lifts the immobilization of the
machinery equipment, materials, and tools inside that
building, because there is no reason for that
immobilization .. and also .. the return of 11 bags that
were seized .. Then we have to make a record, because
it will be delivered as a deposit.” Almost six years
after the seizure, Honorable Tribunal, Exmingua

remains deprived of its property, even though there is
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no longer any criminal case 1in connection with it.

The State did not guarantee Santa Margarita.
The State did not guarantee the effectiveness of the
granting of Santa Margarita's exploration license, and
did not make feasible the procedure for granting the
exploitation license for that project. Why? Protests
and blockades caused and not controlled by the State.
Those protests and blockades prevented Exmingua's
physical access to Santa Margarita. Absence of State
protection made public participation processes
impossible for Santa Margarita's EIA. And the State
required Exmingua to submit results of public
participation within 30 days, despite Exmingua's legal
and material impossibility to that effect.

Article 50 of the Judiciary Law was not
applied, which states that “deadlines are not due in
case of legitimately qualified, or notorious
impediment which has come to the judge or the party.”

Exmingua obtained a municipal construction
license for Progreso VII Derivada. Exmingua requested
a construction license from the Municipality of San

Pedro Ayampuc on November 8, 2011. The Municipal
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Council granted such license on November 15, 2011, and
Exmingua paid the fee of 10,000 quetzals on

December 21, 2011, and the corresponding receipt was
issued.

Such documents authorized and issued by
public authority have not been nullified or declared
false at trial, so they produce faith and offer full
evidence. This 1s established in Article 186 of the
Civil and Commercial Procedural Code. The Municipal
Council stated that it did not have in its records the
granting of such license, but that it indeed received
the fee payment for such license. In July 2015, an
Amparo Court ruled that Exmingua did not have a
construction license because the contradiction between
the Municipal Council minutes presented was more than
obvious. Therefore, it ordered the suspension of the
Project’s construction activities, which had been
completed a year earlier.

In February 2017, the Constitutional Court
decided on the appeal filed by Exmingua, and it stated
“there is doubt as to the existence of a construction

license, since, on the one hand, the challenged

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 1169

authority indicates that, according to its records,
Exmingua made a payment in the amount of 10,000
quetzals on 21 December 2011 for a construction
license; on the other hand, the Council indicates that
it has not issued such an authorization; however, the
third-party, Exmingua, claims that it, indeed, has a
construction license.”

And so the Court states “the First Instance
Judgment shall be upheld, but with the modification
that it is not to be remanded the applicable to the
Public Prosecutor's Office for the reason considered.”
Therefore, the Court did not conclude that Exmingua
did not have a construction license, rather, that
there was doubt, and, therefore, it canceled the order
to remand the issue to the Public Prosecutor's Office
regarding a criminal investigation.

Based on reasonable doubt, the principle in
dubia pro administered was applied to Exmingua. On
the contrary, a consultation process was ordered in
order to grant another construction license without
the previous one having been annulled.

I appreciate your kind attention, Members of
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the Tribunal.

MR. LLANO: And I have no further questions,
Members of the Tribunal. Thank you.

PRESIDENT KALICKI: Thank you very much,
Mr. Fuentes. That is most helpful. And now we turn
to the Respondent for cross—-examination.

MR. TORTEROLA: Thank you very much, Madam
President. Just a second. I will be starting soon.

(Pause.)

MR. TORTEROLA: Let me proceed.

ZOOM TECHNICIAN: Sir, could you please turn
your camera on?

MR. TORTEROLA: I apologize. I hadn't

realized.
CROSS-EXAMINATION
BY MR. TORTEROLA:
Q. Professor Fuentes Destarac, good afternoon

to you in London.

Can you hear me, Professor?

A. Yes. Yes, Counsel, I can hear you.
Q. Good afternoon to you in London, I was
saying.
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A. I'm not in London. I am in Guatemala.
Good morning.

Q. Good morning. I thought that the offices
were quite similar to the ones where cross—-examination
was conducted from London, and that's the reason why I
was saying that.

Good morning, then.

A. Good morning to you.

Q. This is more of a technical issue rather
than a question.

Do you know--or you know, rather, that this
is a public hearing; correct?

A. I don't know whether this is a public
hearing or not for everyone, or it is public just for
the Parties and the Tribunal.

Q. No. You know and you stated issues of
public international law. You were referring to fair
and equitable treatment in your Statement.

You know that this is a CAFTA-DR case, and
CAFTA-DR establishes the principle of transparency and
communication to the public; therefore, this is a

Hearing that will be made public, and it will be
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possible to have access to this through the internet.

Were you informed of this by Counsel?

A. I assume that is the case, because any
proceeding ends up becoming public.

Q. Thank you very much, Professor.

Could you tell me what documents you
consulted within the record for the preparation of
the--of your Statement?

A. Well, the two Reports I submitted to the
Tribunal and the relevant laws.

Q. For example, did you look at the Statement
of Claim, the Reply presented here for the record?

A. I basically prepared my reports based on my
knowledge and understanding.

Q. But, once again, did you read--did you see
the Statement of Claim, the Reply by Claimants?

A. I was asked to prepare a report on
Guatemalan law, and Claimants shared with me some
elements related to the Claim, the Memorial, the
Counter-Memorial, but I basically issued an opinion on
Guatemalan law.

Q. Let's see. If I understand your position
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correctly, your position 1s that you did not read the
Memorial and the Reply by Claimant?

A. Once again, let me insist, Counsel, I
prepared a report on Guatemalan law, which is
basically the role for which my expertise was
requested.

PRESIDENT KALICKI: Mr. Fuentes, let me
intervene here.

The question is simple. It really is a
yes—-or-no question. Were these documents that you
were shown and reviewed--no one is impugning your
integrity. No one is asking you to explain why or why
not. Just yes or no.

Were these two documents, the
Counter-Memorial and the--sorry, the Memorial and the
Reply by Claimants, were those documents that you
reviewed?

THE WITNESS: No. For the purposes of the
analysis, no, I did not have them. I did not review
them.

PRESIDENT KALICKI: Okay.

BY MR. TORTEROLA:
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Q. Once again, did you read those documents?
A. I told you already, no for the purposes of
the analysis
PRESIDENT KALICKI: Mr. Torterola, he has

just said he did not, so having--I asked him that

question. He said no, he didn't have them. He didn't

review them. So, having said that, you don't have to
then ask, did he read them.

MR. TORTEROLA: Madam President, I
apologize. What he said is "not for the purposes of
the analysis, I did not have them here within sight."
I don't know. I think that this is different from
reading or not. I am asking him 1f he read them or
not.

THE WITNESS: I think I answered, Counsel,

clearly. I didn't read them, because I don't have -
did not analyze those documents.
BY MR. TORTEROLA:
Q. Did you read any document presented by
Respondent?
A. Basically, the only thing I saw were all of

the documents related to the different proceedings in
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Guatemala, and they are the ones that were useful for
me to issue my Report.

Q. So, the answer 1is, no, you did not read?

A. That is your answer, Counsel.

PRESIDENT KALICKI: Sorry. Mr. Fuentes,
again, we Jjust need you to focus on and answer the
question.

So, the question is: Did you read, for
example, the Respondent's Counter-Memorial or 1its
Rejoinder? Yes or no.

THE WITNESS: No. I was only given all of
the documentation related to the proceedings that took
place in Guatemala.

PRESIDENT KALICKI: Thank vyou.

BY MR. TORTEROLA:

Q. When were you first contacted by the White &
Case lawyers to provide this testimony?
A. A few years ago now, Counselor. I don't

remember the date specifically.

Q. 20177
A. No. It was before the pandemic.
Q. So, 2019, then. Thank you.
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A. It could have been 2019. Yes.
0. Thank you, Mr. Fuentes.
White & Case lawyers, have they contacted

you for any other case?

A. No.

Q. Do you know Mr. Kappes?

A. I do not.

Q. Do you know Mr. Jorge Ascensio?

A Yes. He's a Guatemalan lawyer.
Q. Do you have any relationship with

Mr. Ascensio?

A. None.

Q. I'll ask you again: Do you have any
relationship with Mr. Ascensio?

A. None.

Q. You do not publish items in a newspaper that
is the property of Mr. Ascensio?

A. No.

Q. You do not jointly own that newspaper
together with Mr. Ascensio?

A. I don't know what newspaper you're talking
about. What is the name of the newspaper?
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Q. It's called E1 Periddico. That's the
newspaper I'm making reference to.

A. That is a corporation. It has a number of
shareholders. I don't know if he is a shareholder of

that newspaper.

Q. Are you a shareholder?

A. I do hold shares in that newspaper.

Q. How many shares do you hold in it?

A. Not many. A very small number. I don't
recall.

Q. As far as you can recall, how many partners

are there in that newspaper?

A. I don't know.

Q. 107

A. Perhaps there are 10. I do not know.

Q. Do you participate in the meetings of the

El Peridédico newspaper?

A. Sometimes, when I'm called to attend.
Q. So, your answer 1is yes?
A. Well, sometimes. I'm not part of the Board

of Directors, Counselor.

Q. Did you participate in any meeting?
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A. Yes.
Q. When was the last time that you participated

in a meeting?

A. I do not recall, sir.

Q. 20197

A. I do not recall, Counselor.

Q. 2020? Please answer "yes," "no," "I don't
remember."

A. There have been no Shareholder meetings that

I've been called to attend in recent years.

Q. So, you know that Mr. Ascensio is a lawyer,
and this is at Page 359 of the English Transcript. We
can look for it, please.

MR. TORTEROLA: FTI, if we can look at
Page 359 of the English Transcript. Page 359 of the
Transcript, the English Transcript.

I don't know if FTI has understood what I
said. Are you looking for Transcript, Page 3597

In English, it is Paragraph 359, please--I'm
sorry, Page 359.

PRESIDENT KALICKI: Of the Transcript of

these proceedings.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 1179

MR. TORTEROLA: Of these proceedings. Yes.
Thank you.

PRESIDENT KALICKI: FTI, do you have the
working Transcript?

Thank you.

MR. TORTEROLA: Can we look at Page 359,
please?

Just a moment. There is a problem here.

Yes, I'm being told it's Page 359 of the
Spanish transcripts, of the transcripts in Spanish,
please, if you can put that on the screen. Thank you.

ZOOM TECHNICIAN: Apologies. I do not have
the Spanish Transcript available.

PRESIDENT KALICKI: Perhaps, 1is there a key
word or two that FTI can search for in the English?

THE WITNESS: Yes. Maybe "General Counsel."

Z00OM TECHNICIAN: Page 347, I believe.
Okay.

MR. TORTEROLA: Okay. I don't have the
page. We thought it was 359.

BY MR. TORTEROLA:

Q. As you can see, Mr. Fuentes, at Line 17 of
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the document that is being shown to you, which is
Page 347 of the Spanish Transcript of Mr. Kappes'
testimony, he says that his General Counsel in
Guatemala, the main lawyer in Guatemala, 1s Mr. Jorge
Ascensio.

Is Jorge Ascensio also a shareholder of the
El Peridédico newspaper?

MR. LLANO: Objection. Asked and answered.
This same question was made before. Mr. Fuentes said
he didn't know.

PRESIDENT KALICKI: Mr. Fuentes, can you
just confirm your prior answer? Do you have any
knowledge as to whether Mr. Ascensio was or may have
been a shareholder of El1 Periddico?

(Interruption.)

(Stenographer clarification.)

THE WITNESS: I have no knowledge of the
fact that Mr. Julio Ascensio is a shareholder of the
El Periddico.

BY MR. TORTEROLA:

Q. How about Jorge Ascensio?

A. I have no knowledge of that either. Again,
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this is a corporation. Consequently, the shareholders
are many, perhaps.
Q. Mr. Fuentes, did you ever represent at

trial, a company by the name of Empresa Minera San

Rafael?
A. No.
Q. Did you ever represent at trial, a company

known as Sociedad Anbénima y, Representaciones Quimicas
in the amparo proceeding brought before the
Constitutional Court in file 4785/2017?

A. I represented a third party in that case. I
cannot recall the name at this point in time.

Q. So, you do not recall that the Company you
represented is the company known as Sociedad Andénima y
Representacidnes Quimicas?

A. I do not recall the name, Counselor. Many
years have gone by. I represented a third party.

Yes, I was the lawyer for a third party.

Q. You represented a third party in the
proceedings of a company known as San Rafael in the
appeal of the amparo for consultation to Indigenous

Peoples, file 4785/20177
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A. I was an assistant counsel of a third party,
but I don't remember the name specifically, but in
that proceeding.

Q. Did you address the Constitutional Court in

that proceeding?

A. The Constitutional Court, vyes.
0. Who was the Chief Justice of the Court?
A. I do not recall who the Chief Justice of the

Court was because the Chief Justice changes yearly.
Sitting here now, I cannot tell you specifically who
the Chief Justice was out of the five justices that
make up that court.

Q. Why is it that the Chief Justice changes
every five years?

A. Well, that is what the Constitution
provides. It says that the Chief Justice of the
Constitutional Court shall rotate. Each mandate lasts

one year.

Q. There are elections every five years;
correct?

A. The appointment of the Justices is done by a
number of collegiate bodies every five years. They
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are appointed by the President of the Republic, the
Council of Ministers, the Congress of the Republic,
the Supreme Court of Justice, the Superior Council of
the University of San Carlos de Guatemala, and by the
Assembly of the Association of Lawyers and Notaries of
Guatemala. These are multiparty bodies, and they
appoint a permanent and a substitute Justice. That
is, there are five permanent justices and five

substitute justices in the Constitutional Court.

Q. So, the substitute Justices, when do they
participate?
A. Well, when the permanent Justice is excused,

or when it excuses itself of hearing a case, then the
substitute justices step on behalf of its respective
permanent Justice.

Q. I have a question. I would like to continue
talking about constitutional law with you, but, of
course, we need to address other topics in this
context. So, I'm sure that, God willing, in one day
we are going to do it.

Now, with Mr. Jorge Ascensio, have you been

joint counsel in a legal proceeding? Have you jointly
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represented a party?

A. With Mr. Jorge Ascensio, no.

Q. What about the law firm where Jorge Ascensio
is 1in?

A. No.

Q. Very well. Let us go back to this issue of

the San Rafael proceeding in the amparo appeal.

Do you remember 1f you represented a company
by the name of Trasega as third party in those
proceedings?

A. What proceedings are you speaking of?

Q. Again, I'm speaking about the appeal to the
amparo in connection with the consultation of
Indigenous Peoples. This is file 4785/2017.

Did you represent a name by--a company by
the name of Trasega?

A. As I said, I represented a third party. I
do not recall the name of that third party.

Q. You do not recall, either, whether, amongst
that group of companies, we have the company known as
Atlas Mining Guatemala de Sellado?

A. As I said, I represented a third party that
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is on the file, and that is publicly known. It is not
something that hasn't been divulged to the public.

Q. Okay. Okay. That is stated in the file.
Correct. You're right.

I know you said that you do not recall, but
do you know if any of those companies had foreign
capital in themselves?

A. Again, Counselor, I represented a third
party. I do not recall, but you can verify this in
the relevant file. All of the evidence is there, and
there is nothing to hide in that regard.

Q. Do you recall whether a third party that you
represented in that case--well, in connection with
that third party, you provided most of the arguments
that you put forth in the Expert testimony you have
shown this Tribunal.

A. Basically, yes. At that point in time, yes.

Q. In that presentation, you did not argue that
the MEM did not have standing to be sued?

A. I do not recall either. The allegations
that I put forth at that time, I do not recall them.
But you have access to the file and you can perfectly
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well look at it because this is public information.
But specifically what my arguments were in that case,
that I cannot recall at this point in time.

Q. Let us now look at C-459, 0459.

Let us look at Page 80, please.

Page 80 of the Spanish document, please. I
think you are showing the version in English. Please
show the Spanish Page 80. Okay. Thank you.

Z00OM TECHNICIAN: Counselor, on the left is
Page 80 of Claimants' Exhibit 459.

MR. TORTEROLA: Yes. My mistake. My
apologies.

BY MR. TORTEROLA:

Q. So, we have to go to Page 80. Here you said
that the principle of legitimate confidence had been
violated. That was your argument, if you look at the
last five lines of this document.

Last five lines in the Spanish version,
please, if you can zoom in there.

Here it says that the right to legal
certainty under Article 2 of the Constitution means

that the persons governed have the benefits that stem
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from the principle of legitimate confidence. Is that
right, Professor?

A. That's what I'm looking at. That was the
argument that was put forth at the time.

Q. If we look at Page 82 of that document in
Spanish, at Line 10 in Spanish, you say that "the
theory of legitimate confidence is a trend, both in
legal scholastic opinion and in case law." I don't
know if you say that. This 1s halfway through this,
and it talks about this trend both in legal scholastic
opinion and in case law; 1s that correct?

A. That is what the document shows, the
document you're showing.

Q. And then, further down the page, let us
scroll down, please. And it says that "consultation
altered and substantially changed the scope,
conditions, terms and circumstances, whereby the
mining company San Rafael may exercise 1its rights that
are stemming from the Exploration and Exploitation
Licenses granted by the above-referred State."

You were representing third parties in this
proceeding, and you were arguing the San Rafael case
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before the Constitutional Court; correct?

A. That's right.
Q. Very well.
If we can scroll down, please. Scroll down

Just a little bit.

There is a subheading here that says
"Violation of the Doctrine of Estoppel," violation of
the "Lesividad" principle. I haven't found in this
document on the file that an argument was put forth in
connection with standing to be sued.

Was the standing to be sued an argument put
forth in that case?

A. Well, the document shows the arguments that
were put forth at that time. In the case of Exmingua
before the amparo Tribunal, well, other allegations
were put forth that did not necessarily mirror the
allegations that were submitted in the Minera San
Rafael case.

0. Thank you, Professor.

Sir, during your presentation, you made
reference to a number of Constitutional Court

decisions in Guatemala. Can you confirm that
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Guatemala is a country that abides by the rule of law?

A. Well, Guatemala has a structure based on the
principle of legality. There is a Constitution in
force, there are laws, and there are courts that
administer justice.

Q. For example, at 12:16, when you were giving
testimony, you recognized Court Number 4 on criminal
matters, this in connection with the seizing of the
gold concentrate. And you showed us that decision as
a positive decision handed down by Guatemalan courts.

Is my interpretation correct of your
statement?

A. It is a decision issued by a Court, in a
certain direction. The Courts, depending on the
parties, may have different criteria. That is why you
have the possibility of challenging decisions as it is
relevant.

Q. You wouldn't say that in general the
Constitutional Court is a body that does not work?

A. The Constitutional Court has its justices
and its criteria. They hand down decisions in

accordance with their knowledge. One can agree or
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disagree with the Constitutional Court but,
ultimately, the principle of legality calls for the
compliance of the decisions of the Constitutional
Court.

Q. We could qualify the Supreme Court in the
same way. It is a court that, on the basis of the
arguments put forth by the parties, sometimes renders
Decisions in this favor of one party or against one
party. But the rights of the parties do present their
case, argue their case. That is respected.

A. Well, yes, the Supreme Court also
deliberates and makes decisions and hands down the
relevant judgments.

Q. Did you ever present a candidacy to become a

justice in the Constitutional Court?

A. No, never.
Q. Would you do 1it?
A. That is completely hypothetical. I wouldn't

be able to say.
Q. You know that, as an expert, I can ask
hypothetical questions?

MR. LLANO: Objection. I don't understand
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what the relevance to this arbitration is, whether,
hypothetically, Professor Fuentes might someday wish
to be a member of the Supreme Court.

PRESIDENT KALICKI: Mr. Torterola, could you
give us a proffer as to why this i1s relevant to us?

MR. TORTEROLA: Yes, Madam President. I
would like to determine the prestige that the
Constitutional Court has, or doesn't have, in
Guatemala.

BY MR. TORTEROLA:

Q. Is the Constitutional Court a prestigious
court, Professor Fuentes?

A. I don't think it is a question of whether it
is prestigious or not. It is the highest court on
constitutional matters in the country. As I said, as
we have a mixed system in Guatemala, that is
centralized and decentralized at the same time, well,
it is the highest Constitutional Court. And in
connection with amparos, well, it hears on appeal all
of the amparo proceedings.

(Pause.)

0. Excuse me, Professor, for the delay.
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In 2016, the Constitutional Court had to
deal with some important cases. What is the case
known as La Linea in Guatemala?

A. Well, according to media reports, it's a
case brought against certain persons who allegedly
committed specific crimes, but right now I could not
tell you what exactly they are.

Q. Could I ask you, as a result of that
investigation, the previous President of Guatemala is
in prison or under house arrest?

A. Yes. That is a matter of public knowledge.
It's been reported on through the media, and there are
proceedings that are going forward against the former
President of Guatemala.

Q. And is it also true that the Vice President
is also in prison or under house arrest?

A. Yes. Criminal proceedings have begun
against the Vice President at the request of the
Office of the Public Prosecutor.

Q. Did you know that the former Minister of
Energy and Mines is a fugitive of Guatemalan justice,

this as a result of that same investigation?
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A. Yes. I found out through the media that
criminal charges have been brought against this person
in Guatemala.

Q. This is not an accusation against you in any
way, but is it true that family members of your
partner are directly involved in the case of La Linea?

A. Which partner?

Q. One of the lead attorneys in your firm, a
woman attorney.

A. I am not familiar with that, and I don't
know who is the woman partner who you are indicating.

MR. LLANO: Objection, Madam President.
I've been very patient on this line, but we are
getting far afield here.

MR. TORTEROLA: I withdraw the question.

BY MR. TORTEROLA:

0. Professor, what is the CICIG?

A. The CICIG is a commission that was
called--it no longer exists—--the International
Commission Against Impunity in Guatemala, and it
operated from, I believe, 2007 until 2019, if my

memory serves me well. Basically, it's an
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international commission, as its name indicates, and
it resulted from a special agreement that was signed
between Guatemala and the United Nations.

Q. Would you agree that these two issues are
issues that had a major impact on Guatemalan public
opinion?

MR. LLANO: Objection. Relevance,
ambiguity. What two issues? What are we talking
about? How does this relate to the case?

PRESIDENT KALICKI: Mr. Torterola, any
response, first, just as to clarity of the gquestion?
What issues are you asking about?

MR. TORTEROLA: Well, if I give you the
answer, then I would be getting ahead of what I want
to ask--

PRESIDENT KALICKI: Well, I understand--

MR. TORTEROLA: --the professor. I assure
you that it's relevant.

If you allow me to ask one more question,
you still think it's not relevant, then I will drop
this line of cross. And otherwise, what we could do

is shut off the audio for the professor, and I could
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try to give you the question, but otherwise I would be
getting ahead of myself in terms of letting him know
what I'm asking about.

PRESIDENT KALICKI: Okay. Mr. Torterola, my
question to you was not about relevance. It was just
about clarity. I didn't understand the question when
you said "are these two issues, 1ssues that had a
major impact on Guatemalan public opinion," I was just
asking what are the issues that you're asking him
about. Maybe just try to put it a little more clearly
because I don't know that he will understand what
you're asking him.

MR. TORTEROLA: I hadn't understood. I'm

sSorry.
PRESIDENT KALICKI: Thank vyou.
BY MR. TORTEROLA:
0. What I'm asking about is, what was the

impact of the exit of the CICIG on the La Linea case?
In Guatemalan State and society, are these issues that
had an impact or did not have an impact?

MR. LLANO: This is completely out of scope
of Professor Fuentes' Report. He has not testified
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about CICIG or those issues which Counsel is bringing
up in the question, and there has been no foundation
established for any of this and no relationship to the
issues covered or to the case, for that matter.

PRESIDENT KALICKI: All right.

Mr. Torterola, response as to relevance now.

MR. TORTEROLA: Madam President, the
Constitutional Court worked on those two cases in
2016, 2017. 1It's related to the delay, Madam
President.

PRESIDENT KALICKI: Well, a question about
the delay would presumably involve the scope of those
issues, how complex they were. But you asked about
the impact on the reputation, which is not about
delay. That's about a different issue.

MR. TORTEROLA: Yes, I asked about the
impact on public opinion insofar as that would have an
impact on the work of the Court.

BY MR. TORTEROLA:

Q. Do you believe, Mr. Fuentes, that those have
been complex issues for the Court?

MR. LLANO: We're going around in circles
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here. We are out in the stratosphere with respect to
Professor Fuentes' Report.

PRESIDENT KALICKI: All right. I think, as
reframed, there has been an issue briefed to the
Tribunal about whether the length of time it took the
Court to resolve certain matters in this case was
related to other complex matters that it had to deal
with during the time.

Since Mr. Fuentes does talk about some of
the delay issues, 1f we're focusing on the delay and
not on reputations and public opinion and whatnot, I
think it is probably a little closer.

MR. LLANO: Understood.

(Overlapping speakers.)

MR. LLANO: Sure, but the problem here is
that these cases are not the subject of Professor
Fuentes' Report. He does not discuss them. There is
no foundation to make any sort of comparison or invite
Professor Fuentes to speculate about other matters on
which he has not testified.

MR. TORTEROLA: Professor Fuentes, on the

last slide, spoke of the delay and the decision and
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the paragraph, as you say.

And what I'm trying to determine, Madam
President, Members of the Tribunal, is simply the
importance of those issues in their treatment by the
Court.

MR. LLANO: Those go to the issues of delay,
but he's been brought to other matters for which no
foundation has been established. Professor Fuentes
has not testified on those other matters. He's now
being asked to speculate based on media information,
perhaps. It's a complete apples-to-oranges
comparison. And Professor Fuentes has no--it 1is
completely unfair for him to have to testify about
those matters.

MR. TORTEROLA: I think that's a decision
for the Tribunal, whether this is apples and oranges.
This is Paragraph 70 of the document submitted by the
Republic. We presented a special document, a report
by the Court, that can indicate the number of cases in
which the Court provided the information on the
reasons why the issuance of that award, which is the

subject of this arbitration, was delayed. That is
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what I'm trying to show, Madam Chair.

PRESIDENT KALICKI: I guess the question 1is
not whether you have evidence in the record addressing
delay. The question is whether there is anything in
either of this Expert's two Expert Reports that
addresses the issue. Does this Expert render an
opinion that the delay itself was improper or, for
example, a due process violation?

MR. TORTEROLA: That is right, Madam
President.

MR. LLANO: But not in relation to those
matters that were brought up in the questions.

MR. TORTEROLA: But that is the answer. And
I'm trying to determine what were the issues involved
in the delay, and that's in Paragraph 156 of the--in
the Second Report of Professor Fuentes, Paragraph 156,
the issue of excessive delay is mentioned, and so I'm
trying to determine whether there have been other
factors that may have caused a delay in the decisions.

ARBITRATOR TOWNSEND: Mr. Torterola, hold up
a minute. We've lost the Chairman.

SECRETARY ARGUELLO: Yes, we've lost the
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Chairman.

(Pause.)

ARBITRATOR TOWNSEND: Ms. Kalicki has
suggested that we take the break now and let her
reconnect during the break.

Professor Douglas, do you agree we should
Jjust take the break?

ARBITRATOR DOUGLAS: Let's take the break
now, and perhaps someone could Jjust tell the Expert
the usual caution that he's not supposed to talk about
the case with anyone during the break.

ARBITRATOR TOWNSEND: Why don't you go ahead
and do that?

MR. TORTEROLA: Mr. Douglas, Mr. Townsend,
just as a logistical issue, how long is going to be
the break?

ARBITRATOR DOUGLAS: Is it the 45-minute
break now? I think it is.

SECRETARY ARGUELLO: It is the 45-minute
break now. Yes.

ARBITRATOR TOWNSEND: Okay. Professor

Fuentes, we have lost our video connection to the
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Chair of the Tribunal. So while we try to fix that,
we are going to take our mid-hearing break, which will
be 45 minutes. During that break, please do not
discuss the substance of this case with anyone. You
are free to ask where the restrooms are and how to get
a cup of coffee, but no substantive discussion. And
I've got quarter past the hour, so we will resume at
the top of the hour.

Daniela, did you get that?

SECRETARY ARGUELLO: Yes. Apparently we
don't have any interpretation for Spanish. Can you
please confirm that you are listening? Can you
confirm that you're hearing it?

REALTIME STENOGRAPHER: Fine. Now we're
hearing it.

ARBITRATOR TOWNSEND: Daniela, would you ask
Professor Fuentes if he heard what I said?

SECRETARY ARGUELLO: Professor Fuentes, can
you hear what Mr. Townsend just said?

THE WITNESS: In English but not in Spanish.

SECRETARY ARGUELLO: Mr. Townsend, can you

repeat it in English so that the interpretation can
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say 1t 1in Spanish please?

ARBITRATOR DOUGLAS: Perhaps he can just
confirm whether he understood the English.

SECRETARY ARGUELLO: He couldn't hear it in
Spanish.

ARBITRATOR TOWNSEND: Did he--Professor
Fuentes, do you understand English?

THE WITNESS: I would prefer to get the
translation into Spanish, please.

ARBITRATOR TOWNSEND: Okay. I will just
repeat then. We are going to take a 45-minute break
because we have lost our video connection to
Ms. Kalicki, who is the Chair of the Tribunal. During
the 45 minutes, you are welcome to walk around and get
refreshment, but please do not discuss the case with
anyone. Can you just acknowledge that you hear and
understand?

THE WITNESS: Yes.

ARBITRATOR TOWNSEND: Thank you. So, we
will adjourn until the top of the hour now.

(Brief recess.)

PRESIDENT KALICKI: Welcome back.
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I see Counsel back. Mr. Torterola, I think,
is, perhaps, not hearing me. All right. I assume
others are hearing me, so this is, perhaps, a problem
at his end.

MR. LLANO: We hear you loud and clear.

PRESIDENT KALICKI: All right. Thank vyou.

MR. TORTEROLA: Madam President, every time
when the connection is reestablished, we have a delay,
approximately 30 seconds or a minute in which we see
that you are speaking, and we don't hear.

PRESIDENT KALICKI: All right. But now that
has been resolved, so we will return.

Mr. Fuentes, can you hear me through the
Interpreter?

THE WITNESS: Yes, Madam President. Yes.

PRESIDENT KALICKI: Thank vyou.

My apologies to all for my dropped
connection. I can't explain it, but I reestablished
it promptly.

During the break, the Tribunal did have a
chance to discuss the pending objection to the line of

questioning that Mr. Torterola was beginning.
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Given that Mr. Fuentes's Second Report, at
Paragraphs 156 to 159, does address what he calls the
issue of excessive delay and renders an opinion that
various factors identified in the Richter Opinion do
not justify the delay, we will allow Mr. Torterola to
probe into other potential issues going to the issue
of delay. However, of course, this is all subject to
the Witness's affirming that he has some knowledge of
the issue. He is always free, as 1is any Witness, to
say that he doesn't have knowledge of a relevant
issue.

In any event, you can continue on this line
of gquestioning, Mr. Torterola.

MR. TORTEROLA: Thank you very much, Madam
President. I'm going to switch in to Spanish to
continue the examination of Professor Fuentes.

BY MR. TORTEROLA:

Q. Professor Fuentes, based on what we talked
before, we were talking about the delay in Exmingua's
appeal, so I was asking you to discuss some facts that
may have contributed to this delay. During this

period and as confirmed with your involvement in the
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San Rafael case, we also saw the demonstrations before
the Constitutional Court as a result of San Rafael
Case with the Indigenous Communities.

Is this correct, Professor?

A. Yes, I do recall that there were some
demonstrations.
Q. Did you know that there were two opposing

groups that were more than six months camping in front
of the Constitutional Court?

A. Yes, I do remember that.

Q. Do you know that when a member of the
Constitutional Court chairs, he or she has to be in

charge of the administrative issues of the Court;

correct?
A. Yes.
Q. And it is also true that during this period,

when the Decision was issued, the pandemic happened?
A. Yes. The pandemic started in 2020,
March 2020.
Q. Well, you're right. March 2020.
And the Justice in front of the case, the

Chief or former, or principal judge of the case died
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because of COVID?

A. Yes. I do understand that one of the judges
died.

Q. Did you know Mr. Bonerge Mejia?

A. I met him or heard some references or some
people make reference to him.

0. You have never met him in person?

A. Well, in the public hearings in which I
participated in specific cases, he was there.

Q. Did you know that he was a constitutional

law professor with the University of San Carlos?

A. Yes. I don't know whether it was
constitutional law professor. I cannot prove that,
but I do understand that he was a university
professor.

Q. And he was also the Dean of the San Carlos
University?

A. Yes, I do understand he was the Law Dean.

Q. And he was also a specialist in human
rights. He had a Ph.D. in human rights from the
University of San Carlos?

A. That, I do not know.
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Q. And you knew, and you told us that you
reviewed the record; that as soon as the record was
presented, it was assigned to a judge that recused
herself within six months.

A. What record are you talking about?

Q. I am talking about the appeal--that is to
say, the amparo's appeal at the level of
Constitutional Court?

A. To be honest, I do not recall those
procedural issue, but it is likely.

Q. Is it true that the judge that will be in

charge of the case will be chosen through a draw --

A. Are you referring to the assignment?
0. He will be chosen at random; right?
A. Well, are you talking because one judge

recused herself?

1207

Q. Well, I apologize. You are right. I'm not

being organized. I apologize.

So, when a file reaches the Constitutiona
Court, the designation of--the appointment of perso
is done through a blind draw--that is to say, among

the members of the Court? It is done at random?
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That's the way it is done?

A. Well, I do not know how the various cases
are assigned to the various judges.

Q. Did you know that there was a parallel
amparo that was initiated by the Kagchikel Indigenous
population in San Pedro Ayampuc which was rejected by
the Court, but which was also in the hands of Bonerge
Mejia?

A. Yes. I do understand there was an amparo
proceeding that was initiated by Kagchikel, but I do
not know the judge that was in charge of this within
the Constitutional Court.

Q. Thank you.

And do you know that there was an attempt to
put together both, to join both records?

A. I do understand that the proceeding was
autonomous and separate from CALAS proceeding.

Q. In your direct, you said that the maximum
time of an amparo is 15 days; correct?

A. For the issuance of the judgment, after the
exhaustion of all of the proceedings, yes, that is

correct.
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Q. Let me read to you Paragraph 154 of your
First Report.

We are going to ask FTI to put it on the
screen in English and in Spanish. 154, First Report.

There, you state at Paragraph 154 that in
the sense, although I have observed in my years of
experience, and you are referring to the Amparo Law,
the deadline--you are saying that it is usually--this
term is usually not observed since the Constitutional
Court lacks a determined time pattern for conducting
amparo actions on appeal for issuing appellate amparo
decision. And then you are saying that a delay of
nearly four years constitutes excessive delay.

But could you please confirm--or can you
confirm that the 15-day period is not something for
the--normal for the amparo appeal, given the practice?

A. Well, the law establishes what I just said
in connection with the provisions of the Court, but
the Constitutional Court does take some time because
there is no oversight from any other body. So, they
go beyond the term established clearly and expressly
under the Amparo Law. And it is quite ordinary for
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the Court to take additional time, additional to what
is established or provided for under the Amparo Law.

Q. If T told you that a year and a half is the
average for the Decision to be made; is that correct?

A. No. I haven't had that experience.

Q. Well, that is not my gquestion. My question
is whether it would be a good approximation to the
term it usually takes to resolve those case.

A. The appellate cases before the
Constitutional Court--I have no experience where they
have taken a year and a half.

Q. What has been your experience?

A. Quite varied. It depends. But it doesn't

exceed three to four months until a decision 1is

reached.
Q. How long did the San Rafael Case take?
A. I think it was about a year and a half, the

whole proceeding, a year and four months, a year and
five months, something like that.

Q. Is it true that the number of cases at the
Constitutional Court has increased exponentially after

the passing of the Amparo Law?
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A. Yes. The Constitutional Court hears on
appeal all the amparos of the Republic, but also the
Court has internal decisions to qualify all of the
amparos. There are some amparos that are groundless
and they know that they are not going to prevail. So,
in the case of--in Order 1/2013 for example, they
established a proceeding for the stay of the amparos,
or the suspension of those amparos, that do not meet
the specific procedural requirements, specifically the
procedural requirements of lack of exhaustion of
remedies, timeliness, --and also standing to sue.

Q. Don't worry. We are going to get to that.
But what I am asking you right now is whether it is
true that the number of amparo cases have increased
exponentially as the years went by?

A. Yes, they have increased. But as I
mentioned before, the same Constitutional Court has
established mechanisms for those amparos that are
completely baseless to be dismissed, and no further
proceedings to take place; they are simply considered
suspended. And those cases, counsel, are many. If

you are looking at the sheer numbers, the number of
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amparos that are filed, we would need to analyze the
number of amparos that the First Instance Court,
rather than the Constitutional Court, have initially
suspended.

Q. Is it true, based on your own admission, or
Witness or evidence that in 2013 there were about
5,500 amparo cases before the Constitutional Court?

A. I do not know.

MR. TORTEROLA: We are going to look at

C-0461. We are going to scroll down. There are a
couple of tables. This document was presented as a
footnote to Professor Fuentes Destarac's Report. Can

we keep scrolling? We have to reach some tables.
Pages 26 and 27, please. The red table, the tables in
red.

BY MR. TORTEROLA:

Q. For example, apparently in 1986, when the
Amparo Law was approved, there were 177 cases accepted
by the Court. And in 2013, that is the second-to-last
year that you reported that Dr. Aguilera reported in
this source that the cases are 5,503.

Do you see that?
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A. Yes.

Q. Do you confirm?

A. Well, that's what we see on the table.

0. And in general, for example, if we look at

the same article, the number of records or the number
of cases that the Court handled around 2013 throughout
the period is about--

Let's move on to the next page, rather. The
next page.

We see a total of about 16,080. So, 16,080
between 2011 and 2013; between 2006 and 2010, 21,658
cases.

Is this correct, Professor?

A. Based on the information in the table, yes,
it is correct. As a matter of fact, in 2013, the
Constitutional Court issued the Order 1/2013 precisely
to face an increasing number of cases. And they
precisely established the possibility to suspend
amparos that did not comply with certain parameters,
certain key requirements, and also the procedural
requirements I mentioned before.

0. Can we look at R-74. R-74.
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THE INTERPRETER: It is R-74. Interpreter's

mistake.
BY MR. TORTEROLA:
Q. Let's look at the second page, where we will
see a table. These are numbers provided by the

Constitutional Court upon request of the Office of the
Attorney General. Based on this Report, the Court had
6,530 cases in 2016; 6,316 cases in 2017; 2,018 in
2018; and 7,354 in 2019; and in 2020, as of

November 30, 4,361 cases. 1Is that correct? Do you
see it, Professor?

A. That's what the chart says.

Q. So, on average, if we took 2016, 2017, and
'18, we would be still above 21,000 cases for
2006-2010, and about 16,000 cases that were for
2010-2013. Is this correct?

A. Yes. Even though, once again, I must insist
that this is the number cases, but we do not know how
many made i1t to the final stage for the issuance of a
Jjudgment and how many were suspended.

Q. And you don't know that either; right?

A. No, I don't.
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Q. What is the Conventionality Control under
Latin America Law, Constitutional Law?

A. It basically refers to the control over
treaties and conventions related to international
rights--international law, in connection with human
rights.

Q. Are they mandatory for countries that are
members to the Inter-American Human Rights Convention?
That is to say, are the decisions by the
Inter-American Court of Human Rights binding for the
countries that are members to this Convention?

(Interruption.)
(Stenographer clarification.)

A. Yes. The answer was that the conventions
and international agreements on human rights ratified
by the State of Guatemala are part of domestic law,
and they are also mandatory.

Q. Would you agree with me if I told you that
about 45 percent of the population of Guatemala, in
accordance with the last population survey--that is to
say, 43.5 percent of the population is of Indigenous
origin?
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MR. LLANO: No foundation has been
established for that figure or for inviting Professor
Fuentes' opinion on the same.

PRESIDENT KALICKI: Well, Mr. Fuentes can
certainly say 1f he has any idea or doesn't have any
idea, and the Tribunal would only take into account
figures that have evidence. So, we will see.

Mr. Fuentes, do you know the answer to that
question? Do you have any information as to the--

THE WITNESS: Whether it is a very accurate
figure, I wouldn't be able to say yes or no.

MR. TORTEROLA: Very well. Let me ask the
next question, Madam President.

BY MR. TORTEROLA:

Q. This is because in your direct you said that
all of the decisions are published in Spanish, all of
the edicts are published only in Spanish; is that
correct?

A. I didn't say all of them. I only said that
in this specific case, these public notices were
published in Spanish based on Article 143 of the

Constitution, Article 11 of the Judiciary Law, and
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Article 1 of the National Languages Law.

Q. Is there any population that doesn't speak
Spanish in Guatemala?

A. I would say that Spanish is the official
language, and I believe that most of the individuals

could speak Spanish, as well as other languages in the

country.
Q. What is the other language the country has?
A. Depending on the ethnic groups, the

Indigenous Peoples in our country-- which are 20-plus.
Q. I would like to ask FTI to show the

Transcript in Spanish from the third day, Page 600--

PRESIDENT KALICKI: Sorry. I believe FTI
said earlier today that it doesn't have the Spanish
Transcript to show. It can show the English, and you
can find a key word.

ZOOM TECHNICIAN: Madam President, this is
Scott from FTI. I do have the Spanish Transcript, so
if he gives me the page number, I can display that.

PRESIDENT KALICKI: All right. Excellent.
Thank you.

MR. TORTEROLA: Page 622. That affects the
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legitimate expectations of the Tribunal. That was a
Jjoke.
Page 622 of the Transcript.

BY MR. TORTEROLA:

Q. This is a statement, Professor, by one of
the population members. This is from Wednesday. This
is from Ms. Garcia. She was asked: "You are saying

that in each COCODE there is a translator that is
available to translate from Spanish to the Indigenous
language as necessary?" And she said "Correct."

When you're saying that "at each of COCODEs
meetings," you're referring to your COCODE? Well,
this 1is enough.

So, based on the evidence by Garcia Macario,
not everyone speaks Spanish. And based on her
evidence, in each COCODE there is a translator. What
happens if you publish the public notices in Spanish?
Are those public notices going to reach the Indigenous
Population?

A. I believe that Spanish gets all over the
country, so I wouldn't be able to assert whether what

you are saying reaches the Indigenous Communities or
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not. But what I can confirm is that the Spanish
language is the official language of the country.
Therefore, the publications by the Government, by the
State, are in the Spanish language.

Q. Do you know, for example, that in the case
of--the specific Case File 3207/2016, the Court took
time to identify the Indigenous Communities in the
region? Can we look at--just a second, please--0872,
C-0872.

THE WITNESS: Madam President, may I please
use the restroom?

PRESIDENT KALICKI: Absolutely.

We will take a break now for a few minutes,
a comfort break for everybody, and of course the same
instructions as before. Please don't discuss the case
with anyone during the break. We will wait for you to
return. Thank you.

THE WITNESS: Very kind. Thank you, Madam
President.

(Brief recess.)

PRESIDENT KALICKI: All right. It appears

we have everybody back.
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So, Mr. Torterola, when you're ready.

ZOOM TECHNICIAN: Sorry, sir, you are muted.

SECRETARY ARGUELLO: Yeah, you are muted.

MR. TORTEROLA: Are you sure that it's not--

ZOOM TECHNICIAN: We can hear you now.

MR. TORTEROLA: Okay.

PRESIDENT KALICKI: We heard you for a
moment, and now we're not hearing you again.

MR. TORTEROLA: Hello.

PRESIDENT KALICKI: Now we are hearing you.
Now it's good.

MR. TORTEROLA: Yeah.

BY MR. TORTEROLA:

Q. I want to ask you to look at Page 37 of this
case file, 3207/2016, and 3344/2016. These were the
cases that were joined together in the Exmingua cause.

No. I don't think this is the document.
C-0872.

Z0OOM TECHNICIAN: Counselor, that is C-872,
but it stops at Page 21 in Spanish.

MR. TORTEROLA: Thank you. We are trying to
locate the proper document, just a sec.
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Let us look at R-0137. Let's go to Page 37.
Perfect.

BY MR. TORTEROLA:

Q. I'm going to read you a few paragraphs, and

then I'm going to ask you some questions, Professor.

It says here: "The Constitutional
Court"--and this comes from the other page, the
petitioner stated that in accordance with the
Secretariat, the municipality of San Pedro Ayampuc,
and San José del Golfo, and the Department of
Guatemala have an Indigenous population that is of
12,187 inhabitants for the first 27.1 percent of the
population, and 5,837 for the second. This represents
21.3 of the total of the population."

Then it says that San José del Golfo had a
total population of 5,156 inhabitants, at which 153
identified as Indigenous. And then provides more
numbers. It says that out of the 12,197 inhabitants,
11,893, say, are Maya, Kaqgchikeles, 3 Xinkas, and 12
Garifuna. So, most of the population is Kagchikel.

Would it be accurate for me to say that the

Constitutional Court has expressed its concern because
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of the fact that the publication by notices does not
reach the non-Spanish-speaking population. Would that
be correct?

A. That 1s your assertion. That is not what
the ruling says. It does not say that the Court is
concerned about this. It is simply providing this
information in the context of the ruling.

Q. Very well. let us look at the Decision in
the La Vega I Case. This is C-0663. Page 30. This 1is
in Spanish.

On the third line, it says: "It must be
added that in many cases that practice isn't even an
efficient mechanism of disclosure of information
because of the limited circulation of some of the
newspapers that are used for those purposes. In view
of the foregoing, we do not share the view of the
Court of First Instance ruling on this regard."

Can we please scroll up a little bit? I
can't see the full text.

We are going to read for the record while
I'm trying see where this 1s. "When contrasting this

with the consultation principles established, the
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publications under Article 15 of the ordinary law
states that these requirements are not satisfied, and
they do not fulfill with the obligation the Government
has to consult Indigenous Peoples in the context of
authorization for the generation of electricity. 1In
certain written media, a publication by notice that
contains general aspects of a request for
authorization does not represent a process of dialogue
culturally pertinent and directed to reach Agreements.
It is worth adding that in many cases, this practice
is not even an effective mechanism for
mere disclosure"

So, you agree that in this file, in
149/2012, the Court decided that the publication of
public notices was not the appropriate means of
consultation with Indigenous Peoples?

A. It is not a criteria put forth by the
Constitutional Court. Here, even the Court says that
it did not share this view with the Court of First
Instance . I can say however that the Mining Law was
challenged as unconstitutional before the

Constitutional Court, and the Constitutional Court
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dismissed the challenge of said legislation.
Therefore, those regulations are in force, and in
accordance with Article 203, justice must be
adjudicated in accordance with the Constitution and
the law. The Mining Law is a law of the Republic.

Q. What about 169, ILO Convention 169? That's
also a law of the Republic; correct?

A. Of course.

Q. Is it your opinion that consultation with
Indigenous Peoples 1s necessary in Guatemala?

A. That is what ILO Convention 169 states, and
also it 1s what a number of Constitutional Court
Decisions state. We cannot object to that.

MR. TORTEROLA: MR-86 now. Can we please
put MR-86 on the screen? There's a highlighted
section in yellow, if we could show that on the
screen?

ARBITRATOR TOWNSEND: Mr. Torterola, could I
ask, when you put up a document that is only in
Spanish, that you tell the Tribunal what it is because
some of us can't tell.

MR. TORTEROLA: Absolutely. I'm sorry 1f I
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did that.

Indeed, I would request, Scott, that even if
I--Scott, even 1f I don't tell you to get the English
version, please do it.

I'm in the middle of a cross—-examination and
sometimes I forget. But I apologize, Mr. Townsend. I
had not realized it.

PRESIDENT KALICKI: But, more generally, if
we're going partway through to a particular sentence,
it is still useful to just identify for us what the

document is, just the title or the date or something,

Jjust for our notes. Otherwise, we get a sentence
taken out as an ambiguous source. That would be
helpful.

MR. TORTEROLA: Madam President, I'm going
to follow your instructions.

ZOOM TECHNICIAN: This is Scott. Apologies.
The English version, while 1n existence, 1s blank.
Just so I didn't want you to be concerned.

PRESIDENT KALICKI: Okay. Well, we can
clear up the document issue later. For now--you don't

have to take the Witness to the first page and all
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that. 1It's just to proffer this is the Decision of X
date or something. Thank you.

MR. TORTEROLA: Thank you, Madam President.

This is a magazine article. It is a
publication. It is called "Revista Electrdbdnica de
Discusidén y Propuesta Social" electronic magazine for
social proposals and discussion, notes on the
presentations on the constitutionality forum of the
consultations of 13 July 2005. This is a document
appended to Mr. Richter's Report.

This is a summary of what Mr. Fuentes said
during those presentations. He said: "In conclusion,
we have to strengthen democracy. The consultations
are legal. They are constitutional, although there
may be legal lacunae for their exercise. The
Constitution is not called into question but the
relevance of the questions.”

Sir, 1s this an approximate reflection of
what you said in this conference?

THE WITNESS: Well, yes, that is--well,
somebody took up this information. I think that the

main point there is that the consultations are legal
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and constitutional. ILO Convention 169 was ratified
by Guatemala in 1997, and consequently ILO Convention
169 is part of the legal system of Guatemala.
BY MR. TORTEROLA:
0. Thank you very much, Professor.

Just for the record, and as Madam President
said, I wanted to say that this is a publication dated
13 July 2005.

I would like to look at the vote of
Judge Molina Barreto in the Vega Case. This is R-95,
File 1149/2012. The Decision was handed down in
September 2015. R-95. This is Page 96, please. I'm
sorry, 1t is Page 46, 46.

You were at the Hearing, this Hearing, when
the Opening Statements were made on Monday; right,
Mr. Fuentes?

A. What hearing are you referring to?

What case are you indicating?

Q. Excuse me. Let me clarify.

I'm talking about this Hearing, the Hearing

we are at right now that started on 28 February,

Monday last.
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I'm asking you whether you were present
during the Opening Statements of the Parties.

A. Yes.

Q. Very well. You then remember that
Claimants' Counsel grounded their position on the
Exmingua ruling on the basis of the opinion of Roberto
Molina Barreto. He was a judge of the Court, and
today he's the Chief Justice of the Court.

Do you remember that?

A. I do not remember exactly. I do not
remember the whole thing, the whole Opening Statement.
I came 1in mid-Opening Statements, so I don't know what
to tell you. I don't know 1f that was like that,
but--what is your point?

Q. Okay, Professor. Let us look at the three
lines we have here. We see the dissenting opinion of
Mr. Barreto in the Vega case, and I'm going to read
for the record.

"As stated in the foregoing, and with the
understanding of the exercise of the right, the right
of consultation, one should seek not to put obstacles
to it by resorting to invalid excuses; for example,
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the absence of domestic legislation for the
development of that right."

Do you agree with Mr. Molina?

A. What he is saying is that ILO Convention 169
is a law in the Republic, and there is a lack of,
let’s say, the effectiveness of the consultative
process is still pending, which is competence of the
Congress of the Republic, by order from the
Constitutional Court..

However, Convention 169 exists and has to be
applied in accordance with the current legislation in
force. This cannot be omitted. That legislation is
the one that, in any case, must be applied, and that
cannot be left unresolved.

So, what do we have here? Well, we have a
Mining Law, and we have the Regulations for
Environmental Evaluation, Control, and Monitoring.

Q. So, your Opinion is that the 169 is the law
in Guatemala, but it is not enforceable?

A. It is not self-executing.

The Government of the Republic has recognized

that this has to be made effective. This has been
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ordered by the Constitutionality Court since 2007. It
rendered a judgment in 2007, and then back in the

Q. So, your position, Professor, is that all
of the cases handed down since 2015 have not changed
this position--that is to say, to enforce the cases of
the Constitutional Court cases, the Convention is
self-executing?

A. It is not self-executing. This law needs to
exist in order to make effective the right to
consultation of the Indigenous Peoples. Consequently,
the law available must be applied so that all
processes are not left unresolved.

Q. So, you do not agree with what Mr. Barreto
says 1in this dissenting opinion? He says that the
lack of self-executing nature of this is a mere
excuse.

A. He does not say that it is self-executing.
He says that the fact that there is no domestic
legislation for this to be developed--that is to say,
that there is no law to make the consultation
effective, which has been referred to by the Court in

a number of cases--well, this does not prevent
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compliance with the provisions of ILO Convention 169.

What needs to be done, consequently, 1is to
apply the current legislation in force. The
Constitutional Court has referred to the Law on
COCODEs, that specifically says that while the
appropriate legislation is not issued, the mechanism
established by that law needs to be applied for the
purposes of the consultative process.

Q. There are other former justices of the
Constitutional Court and other authors that do not
agree with the position that you are putting forth;
right?

A. I cannot convince anyone. Everybody has the
right to have their own opinion and to putting forth
their criteria. I provide frequently my opinion to
the media, and I express my opinions absolutely
frankly, of course, amid a public debate. I'm used to
that.

Q. You would agree with me--well, let us scroll
down. There's a point in bold, that Mr. Molina
Barreto--here, point to in bold right here,

"E1l Derecho."

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 1232

And Mr. Molina cites as an authority the
Special Report of the Nations in Connection with the
Indigenous Peoples. And it says that the purpose of
the consultation with Indigenous Peoples in connection
with the Projects that impact them is reaching
agreement. The agreements may be in full or in part.
The idea is to have a good faith and responsible
answering dialogue.

And then he says: "I maintain a consistent
position. And, like I said, this needs to bring about
a prudent, responsible, and good-faith dialogue, so
that one does not make the mistake of thinking that
the right of consultation of Indigenous Peoples
entails having a binding result that is provided for
in Articles 209 of the Electoral Law of Political
Parties 65 and 66. So, I basically maintain a
consistent position in accordance with the line put
forth by the Constitutionality Court."

A. I'm sorry, I cannot read the last
section that you read.

Q. Scott, let's scroll up, please.

Would you agree with me that, as stated by Mr. Molina,
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for a consultation to take place, the consultation
must be done in good faith; they need to bring about a
calm, responsible, and prudent dialogue; and the
agreements may be partial or in full in connection
with the authorized measures, but the consultation
with Indigenous Peoples needs to take place at all
times i1f their lifestyle is impacted?

Do you agree that this is what a
consultation needs to look like under 1697

A. This is what the reasoned opinion states,
the reasoned opinion written by Mr. Molina Barreto.

Q. If I tell you that the former Judge of the
Constitutional Court, Rohmoser, says that the
Convention is self-executing, would you agree with me
that would be the position that he has taken?

A. I do not agree with that position. The
Constitutional Court itself has clearly indicated that
the consultation process established in Convention 169
of the ILO should be implemented through a law to be
issued by the Congress, and, therefore, it is not
self-executing.

The Government of the Republic, when it
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submitted a regulation to the Constitutional Court for
an Advisory Opinion--this was aimed at giving effect
to the right to consultation set out in ILO Convention
169--expressed in the explanation of reasons that the
right to consultation is not self-executing.

Q. And the Court found that bill
unconstitutional; correct?

A. Yes, but on the basis that participation of
the interested persons should be expanded in that
regulation.

Plus, the Constitutional Court indicated
that it is not by regulation, but rather by
legislation, by the adoption of a law of the Republic
by Congress, that ILO Convention 169 should be
implemented and applied.

Q. But the Court also said, as of 2015, that
the lack of legislation could not mean that one could
fail to implement the obligations and, therefore,
establish an ad hoc procedure for that to be done; is
that correct?

A. Yes. But even the Government of the

Republic has maintained internationally before the
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Inter-American Commission on Human Rights that it was
already applying domestic legislation, the Mining Law,
and the Regulations on Environmental Evaluation,

Control, and Monitoring, that were in force in the

country.

Q. Does that continue to be the case,
Professor?

A. I understand that it does not because the

Constitutional Court has established a regulation,
which, in my opinion, was an overreach on the part of
the Constitutional Court because that is really up to
the Congress of the Republic. And it practically
issued a resolution, which I believe should apply to
future cases, but it should never be applied
retroactively to cases that were already resolved in
the past and where, let's say—-- the popular
participation procedures set out in the legislation in
force at the time were carried out.

Q. That's your opinion; right?

A. Well, I'm one who gives an opinion, and as I
am tolerant, my opinions are totally subject to the

scrutiny of public opinion. And, of course, I may be
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mistaken, but that is my humble opinion, Counselor.
0. Thank you, Professor.

And you presented that same opinion to the
Constitutional Court in the San Rafael case, as we saw
earlier; correct?

A. Yes. I said so in representation of this

third party who I assisted on that occasion.

Q. And the Court did not embrace your position?
A. Evidently not.
Q. And the result was seven votes in favor,

with one concurring/dissenting opinion in some
aspects, this by Judge Molina Barreto; correct?

A. What year are you talking about? Molina
Barreto was not a judge at that time.

Q. I'm sorry. In the La Vega case, not that
you have presented it, but it's the same issues, Case
1149 of 2012.

MR. LLANO: Madam President, I will object
because I think there's a confusion here in terms
of--there's a case that Mr. Fuentes participated in,
and then there's another case in which he did not

participate in, and then there's a third case which is
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the Exmingua case. I'm not clear as to which he's
asking about.

PRESIDENT KALICKI: I confess, I'm confused
Jjust by the last two questions because there was a
reference to the San Rafael court and then the La Vega
case. Why don't you just restate the question making
clear which case it concerns?

MR. LLANO: And perhaps show a document,
Madam President. But thank you.

PRESIDENT KALICKI: Well, he can show a
document if he needs to, but it may be that the
Witness will recall it once the case is specifically
and clearly identified. Let's just start with the
case. If the Witness knows which case you're
referring to, maybe you don't need a document. But we
do need clarity for the record.

MR. TORTEROLA: Yes, of course, Madam

President.
Let me reformulate it.
BY MR. TORTEROLA:
Q. In the La Vega Case, Professor Fuentes, the

Court rejected similar arguments as those you put
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forward in the San Rafael Case; 1is that correct?

A. In the La Vega case? Could you tell me what
the case file number is or the case number is? And
I'd 1like to see it up on the screen to know exactly
what you're talking about.

Q. If we could put up R-95, Exhibit R-95. This
is Case 1149/2012.

For example, this case, 1f we turn to
Page 11, the Constitutional Court rejects the same
arguments that were put forward in the San Rafael case
as regards an active standing or a standing to sue.
That is to say, NGOs cannot file writs of amparo.

That is your position, Professor, that NGOs
cannot file writs of amparo; correct?

A. Specifically, Counsel, CALAS is a civil
society organization that does not represent the
Indigenous Communities. Consequently, it falls under
the prohibition established in Article 49 of the
Commercial and Civil Procedural Code, which is
subsidiarily applicable under Article 7 of the Law on
Amparo. And therefore--if you could allow me to
conclude.
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Q. Yes, please.

A. Consequently, according to that provision,
no one can execute the rights of others in their own
name. And this is practically what CALAS is doing.
This was not the case of communities that could come
forward and present whatever challenges may be
relevant. But the case of CALAS, that's the specific
case I'm familiar with, I don't know this case that
you are referring to. What I am familiar with is the
Exmingua case; that is the case that I studied, and

that is the case about which I've given my Legal

Opinion.
0. CALAS is an NGO; correct?
A. It is a civil association. It is different.

There is specific legislation for NGOs, and there is
specific legislation for civil associations,
"asociacibnes civiles."

Q. But in any event, a civil association or an
NGO, both would be representing the rights of third
persons?

A. Well, that is my opinion. It's not possible

to seek to enforce the rights of others in an amparo
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proceeding. It must be filed on one's own behalf.

Q. I'm going to read the part that refers to
standing to sue in the La Vega Case. Once again, this
is case 1149/2012 at Page 11, active standing of those
coming forward. And the Court there says that this
Court has set forth in its case law the feasibility of
an amparo setting forth violation of rights or
interests collective in nature that are
constitutionally relevant in certain or qualified
cases. And so, petitions for constitutional
protection have been admitted that have been put
forward by different groups whose composition can be
determined around common characteristics and
aspirations, among others, with persons with
disabilities.

This was a judgment that was handed down in
case 2863/2006. I understand that this case was
decided in 2009. And members of a guild or a
union--and this is set forth in another case of
1999--these are organizations involved in educational
activities. And also with respect to Indigenous

Peoples in Case 3878, which is the case Cementos
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Progreso and Case 4419/2011.

In other words, in all of those cases, NGOs
or civil associations that represent the rights of
third persons, well, their participation was allowed
in amparo proceedings before the Constitutional Court.
Is that correct?

A. In effect, yes, Counselor. But I must say,
the only one--according to Article 25 of the Amparo
Law, the only ones who can represent diffuse
interests, interests that are not personal, are the
Human Rights Ombudsperson and the Office of the Public
Prosecutor. That is specifically set out in
Article 25 of the Amparo Law. Therefore, no one can
defend or can seek to enforce the interests of others
in an amparo proceeding, only the Human Rights
Ombudsman and the Office of the Public Prosecutor.
That is what the law says.

Q. But the Constitutional Court has been
allowing this since 2006; correct?

A. Well, those interpreted criteria of the
Constitutional Court, but when there's no

contradiction, obscurity or ambiguity, because the

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 1242

terms of Article 25 of the Amparo Law are clear,

exhaustive, and express.

Q. What is a constitutional doctrine,
Professor?
A. The legal doctrine, which the Amparo Law

refers to, are judgments that are consistent with or
rendered along the same lines.

THE WITNESS: Madam President, excuse me.
Would I be--could you allow me the opportunity to go
to the bathroom once again?

PRESIDENT KALICKI: Of course. We will
return in a few minutes. Thank you.

THE WITNESS: Thank vyou.

(Pause.)

ZOOM TECHNICIAN: Would you like to be
placed in the breakout rooms?

PRESIDENT KALICKI: I'm not sure it's
necessary 1if it's a couple of minutes. Let me just
ask Counsel while Mr. Fuentes 1is out, we will probably
be looking for a break sometime in the next, I don't
know, 15-20 minutes, say 1:30-ish or so, although I

realize the Expert has taken a couple of short breaks
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but the rest of us have not, so just look at your
examination and find a spot. I mean, unless we want
to just take our break now while he's out anyway. We
could certainly do that just to pick up time.

MR. TORTEROLA: Madam President, we are in
your hands. I still have at least 45 minutes of
cross—-examination. So, I mean, we can do it now.

PRESIDENT KALICKI: Since he's out anyway,
so as not to take multiple breaks, why don't we do
that. Why don't we return in 10 or 15 minutes, 25
past or so. Why don't we make it 10 minutes so we can
ideally try to finish this Expert today. We will see.
So, why don't we take a 10-minute break, return at 25
past, and then we'll see where we are.

MR. TORTEROLA: That is fine with us. Thank
you very much.

PRESIDENT KALICKI: Okay. Thank vyou.

(Brief recess.)

PRESIDENT KALICKI: All right. I see
everyone back on screen.

So, Mr. Fuentes, if you are ready, we will

resume the examination.
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Okay. Mr. Torterola.

THE WITNESS: Thank you, Madam President.

PRESIDENT KALICKI: Mr. Torterola, we are in
your hands. I'm not hearing you.

ZOOM TECHNICIAN: Press the button on the
microphone, sir.

MR. TORTEROLA: Hello.

PRESIDENT KALICKI: Yes.

BY MR. TORTEROLA:

Q. Okay. Professor, I now would like, if you
will, to go through the--go over the Constitution of
Guatemala with you.

Is it true, Professor, that Article 56 of

the Constitution of Guatemala protects ethnic groups

specifically?
A. That is correct.
0. And is it true that Article 67 protects

indigenous lands and agricultural lands and
cooperatives?

A. Yes, that is true.

Q. And you would agree with me, Professor, that

Article 127 of the Guatemalan Constitution provides
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for the use and enjoyment of natural resources with a
view--keeping in mind social interest?

A. Yes. I understand that that is what the
Constitution provides for.

Q. And also it is true that at Article 44,
human rights, this Article provides for social
interest as something that prevails over individual
interests; correct?

A. Yes.

Q. And it is true that Article 129 provides for
the electrification of the country is to be deemed key
for the country, based on plans designed by the
municipality and the various districts. So, here, we
see the declaration of national urgency for the
electrification of the country?

A. Yes.

Q. Would you agree with me that all of these
principles that I have referred to have been
recognized by the Constitutional Court in the legal
Jjudgments issued as of 2015 to change their position
regarding the indigenous populations--rather, than the

consultation of the indigenous populations?
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A. I wouldn't be able to tell you. You would
have to show me those references.

Q. Understood.

Do you think it 1s possible for all of those
principles to be cited by the Constitutional Court in
their decisions?

A. If they are in the Constitution.

Q. You knew that all those principles that I
Jjust mentioned are cited by Judge Molina Barreto;
Judge Molina Barreto, in his dissenting opinion in
La Vega, Document R-95, File 1149/20127

A. I don't know. I need to read 1it.

Q. And that's your right. Let's look at it.
Let's look at Page 49. This is the dissenting
opinion--rather, the concurring opinion by the Judge
that starts at Page 45.

But he basically says that social interest
prevails over individual interests, and also the need
to adopt Measures necessary for the conservation,
development, and use of natural resources in an
efficient manner to promote rural development programs

with a view of incrementing and diversifying national
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production, based on the principle of private
property; and also the protection of the family
assets; the protection and promotion of investments of
national capitals and foreign capitals; the
protection, through technical and reasonable
exploitation, mineral, hydrocarbon, and other resource
exploitation when declared useful and part of the
public needs; also, the reforestation of the country;
also, the granting authorization for the use and
enjoyment of the waters; and also the electrification
of the country declared constitutionally as a national
emergency. This is the concurring vote by Justice
Molina Barreto.

So, you would agree with me that those
principles have been taken into account, not only by
the Constitutional Court, but also by Judge Molina
Barreto, that in the La Vega Case, he is the only one
who voted with a concurring vote; correct?

A. Well, yes, but it is also important to say,
Counsel, now that you mentioned subparagraph (e) under
this vote, which is basically Article 125 of the

Constitution, and I would like--I do not have it for
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obvious reasons, but I would like for you to read it

to the honorable Tribunal. It is a very important
Article.
Q. Yes.

"The exploitation of natural resources:

This is a declaration of public use, the technical and
reasonable use of hydrocarbons, minerals and other
natural resources--non-renewable resources. The State
shall establish and promote the conditions for its
exploitation, exploration, and trading."

End of Article.

And this Article has to be applied based on
the other principle that we just read, for example,
the social interest that prevails over individual
interest; correct, Professor?

A. Yes, but that Article is quite specific as
to the interest that the State has in the exploitation
of this type of natural resources. And each of the
Articles that you have read has its own specific
characteristics. In the case of electrification, this
is also national interest. And here there is a

national interest to protect the exploitation of
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hydrocarbons and minerals.

Q. But do you think there is also an interest,
a natural interest to protect indigenous populations?

A. Of course.

Q. Now I am going to change my line of
questions, and I would like to refer to the notice of
the provisional amparo in the case of Exmingua, the
provisional amparo that was issued by the Supreme
Court of Justice.

Did you review the case?

A. No, not the case, but the photocopies of the
resolutions that were given to me. But I didn't go to
the case file to review it at the office where it 1is.

Q. Well, as part of the information that you
were provided, were you provided any document in which
Exmingua, 1n front of the--or before the Supreme Court

has questioned the notification of the provisional

amparo?
A. Exmingua presented an appeal against the
Resolution that granted the provisional amparo. I

understand that this was in 2016 and the provisional

amparo was granted or decided, I believe, 1in November
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2015.

Q. We could review the whole document. It is
going to take some time. We are going to see C-005.
And just to save some time, I am going to ask, again,
whether you recall that Exmingua has questioned in
that document that they have not been duly notified of
the provisional amparo on November 15, 20157

A. I do not recall. But if you can, show it on
the screen.

Q. We are going to show it on the screen. We
are going to zoom into it, and we are going to look at
it together?

Could FTI look for the word "Notificacidén."
And in Spanish, Page 2, I am being told.

We are going to read this in the
notification, and then the colleagues of Claimant can
take you to a different paragraph if, at some point,
there is a gquestion on the Notice.

And here, it reads: "Resolution dated
November 11, 2015, was notified, in whose Roman
IIT resolves: Due consideration has been given to the

Decision rendered by the Constitutional Court on
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November 3, 2015, in Case Number 5769/2014, and, in
compliance with such decision, an amparo provisional
is hereby granted, as such relief is warranted by the
circumstances of the case. As a result, the granting
of the Mining License for the exploitation of gold and
silver in the municipalities of San Pedro Ayampuc and
San José del Golfo, Department of Guatemala, known as
Progreso VII Derivada, issued by the challenged
authority in Case Number SEXT-054-08, 1is there hereby
suspended. Therefore, such Authorities hereby ordered
to refer the original case file within 48 hours upon
notice of the Decision."

Let us continue. "This failure to do so
shall result in this Court reporting such
noncompliance to the competent authority for further
action."

So, in this document, as I understand, and
at least in this document, there is no questioning of
the lack of timing of the notification of the Decision
by the Constitutional Court confirming the provisional
amparo.

Do you agree with me?
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A. Yes. But that does not mean that there is

no violation of Article 5(c) under the Amparo Law.

0. But it was not recorded in this document?
A. No. But there was a violation.
Q. Was it presented in any document that you

saw—--that is to say, 1n connection with the

notification given before the Supreme Court?

A. I haven't seen 1it.
Q. I am going to ask you some questions about
the concept of legitimate trust. In your presentation

that we saw before, this morning, and I can look for
it if we don't recall, you say that the concept of
legitimate trust is a trend, is a trend that we see in
the jurisprudence and in the Legal Authorities, also
known as legitimate confidence.

So, have you added any document to your
presentation where you referred to this legitimate
confidence or trust and expectations?

First, I would like to ask you about the
Legal Authority, the doctrine, the jurisprudence in
Guatemala.

A. Yes. In particular, in the Second Report
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that I presented, I refer to legal judgments passed by
the Constitutional Court establishing the principle of
legitimate trust. That is part of the legal certainty
system.

Q. I am referring to the treatise writers.

Have you introduced any documents where there is any
reference to these legitimate confidence?

A. I do not have any document, no.

Q. And you have only introduced, if I am right,
Jjust one Decision by the Constitutional Court that
does refer to treatment in Colombia of these
legitimate confidence principles; correct?

A. There are several citations to the
Jurisprudence in my Report, and one of them is when
the Constitutional Court takes as its own the
Colombian jurisprudence, so they basically added it,
as well as the estoppel.

Q. In your First Report, you were referring to
legitimate expectations under the
investment--international law in investments; correct?

A. Yes.

Q. Did you know that this case in which we are
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working is a CAFTA-DR case?

A. As I said at the outset, I was asked to
present a report on the law of Guatemala. At the end
of the day, in terms of the dispute itself, I am not
familiar. I wouldn't be able to be specific about any
issue related to the allegations--

MR. LLANO: Excuse me. I just noticed that
the question that was put to the Witness, to the
Expert was: "In your First Report, you have discussed
legitimate expectations in international investment
law."

And I would like to ask Counsel to direct
the Expert to address anywhere in his First Report
where he discussed international Investment Law. As
he just confirmed, he discusses Guatemalan law. But
the premise of the question is misleading, and I think
he should be led to a report paragraph.

PRESIDENT KALICKI: All right.

Mr. Torterola, the Expert has now just said that, at
least he doesn't purport to testify in international
law. If you think he has, nonetheless, done so in one

of his Reports, perhaps you can show him where.
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MR. TORTEROLA: We are looking for it. If
we don't find it, we are going to change the question.

We cannot find it, so I am going to withdraw
the question.

BY MR. TORTEROLA:

Q. I apologize, Professor. Let us change
topics. We are going to now refer to the Decisions
issued by the Guatemalan Courts by the MEM.

So, first, I would like to ask you, first,
about an Exmingua case.

Did you know that MEM also appealed the
provisional amparo, together with Exmingua?

A. Yes, indeed, because MEM held from the
outset, together with the Office of The Attorney
General, that is the State’s consultative body and the
representative of the State, they objected that the
amparo did not comply with the procedural grounds,
requirements. And also the suspension of the granting
of the Mining License clearly was against the
Resolution issued by the MEM already granting that
Mining License; therefore, MEM also presented an
appeal.
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Q. So, hadn't it been for the Constitutional
Court judgments, MEM had the position that you shared,
that the consultation had to take place through public
notifications or the social participation process; 1is
that right?

A. That is correct. Based on the Regulations
on Environmental Evaluation, Control and Monitoring.

Q. And the only reason why there was a change
in the MEM's position is because of the Decision
issued by the Constitutional Court; is this correct?

A. Yes, that is correct.

Q. Let us now look at the Constitution again.
Let me read Article 203 of the Guatemalan
Constitution. This is Document 0416, C--rather, 0414,
I am corrected--which reads--I am going to read this
for the record. "Justice is imparted in accordance
with the Constitution.”

Let me restart because I think that the
title is important. "Independence of the judiciary
and the power to judge."

"Justice is imparted in accordance with the

Constitution and the laws of the Republic. The Courts
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of justice have the power to judge and to promote the
execution of judgments. The other State bodies must
provide the Courts with the assistance they require to
enforce their Decisions. Judges and magistrates are
independent in the exercise of their functions. And
those who violate independence of the judiciary, in
addition to the penalties laid down in the Criminal
Code, shall be disqualified from holding any public
office. The jurisdictional function is exercised
exclusively in an absolute manner by the Supreme Court
of Justice and by the other Courts established by law.
No other authority may intervene in the administration
of justice."

And what I would like to highlighted here is
that the other agencies of the State have the
obligation to provide the assistance that the judges
may require for the compliance of their judgments.

Is this correct, Professor?

A. You read the text. That is the
Constitution.

Q. For the record, is it correct?

A. This is not a matter of being correct or
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incorrect. That is what the Constitution states.
PRESIDENT KALICKI: Are you asking him,
Mr. Torterola, if you read it correctly? I'm not sure
what you're asking him.
MR. TORTEROLA: Indeed. What I am asking,

my question is--thank you, Madam President.

BY MR. TORTEROLA:

Q. Do the legislative and also the
Executive--the obligation to comply with legal
judgments of the judiciary?

A. Yes, clearly. They are resolutions that
need to be complied with, independently of the fact
that the resolutions are recent or not or are based on
the law.

Q. And if a judge does not comply with the
obligation under a judgment, he would incur in the
offense of disobedience; correct?

A. Yes.

Q. You also referred to the proportionality
principle during the introduction to your evidence.

Do you know why the Constitutional Court
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suspended the license in the Exmingua case?

A. In similar cases, the Constitutional Court
had never decreed the suspension of the granting of
any licenses, whether they were for mining and also
for the hydro-electrical sector, but the
Constitutional Court, as of the San Rafael Case,
suspended the granting of licenses, and in the case of
Exmingua, clearly.

And, in fact, there were reasoned votes in
both cases that invoke the lack of proportionality of
the suspension, especially considering that the
consultative processes do not have veto power or
authorization power but, rather, as you explained, the
possibility to reach an agreement. So, the suspension
of the granting of a Mining License 1is completely
exaggerated and overreaching. And it is even worse
because it is not considered within the judgment the
detrimental impact it causes on the third party,
because this is not for the Ministry of Energy and
Mines, but this is causing, let’s say, a negative
impact on a third party acting in good faith.

Q. But I asked you a question, Professor, and

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

that question was:

why the
as part
A.
that is
seen 1in
Q.
A.
Q.
deal of
A.
Q.

Page | 1260

Do you know what the reason was,

Court decided to suspend the Exmingua license

of its reasoning?

Well, this is a Decision, in
completely isolated because it
previous cases resolved by the

But it did happen in the San

Yes

my opinion,
had never been
same court.

Rafael Case?

And in the San Rafael Case, there was a great

violence; correct?

T am unaware of that.

But you recognized this morning that two

opposing sections had been in front of the

Constitutional Court for six months?

A.

Yes, they were there camping.

is an attorney that goes to the court,

before the Court to follow proceedings,

notices

And since one
that appears

of course one

that presence on the square that is right

across from the court.

Q.

Do you know that some individuals died

during the San Rafael demonstrations?

A.

I am not aware of that.
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Q. Let me read to you Paragraph 77 of the
Exmingua Decision. This is 3207/2016 joined with
3344/2016. I am going to go to Page 76. Okay. The
document is R-0137. The Tribunal is saying situations
that should be analyzed--towards the end of Page 76,
towards the end of Page 76. There it 1is.

We are going to look at this, and let's see
if we can also show it to the Tribunal. Can we show
the same document to the Tribunal, in English, please?

Thank you, Scott.

ZOOM TECHNICIAN: Do you happen to know the
page number in the English?

MR. TORTEROLA: I don't know. Well, I will
read it for the Transcript, and I'm asking the
Interpreters to translate this for the Tribunal.

"Situations to be considered by the Tribunal
to determine the aspects of this Decision, this Court
upon reading all of the documents provided as evidence
during this amparo proceeding sees that the region
where the Project is taking place in Progreso VII
Derivada has witnessed a great deal of conflict that

has risked the life and the safety of those

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 1262

individuals in the municipalities."

And then further down it says, it talks
about the number of pages, and can we please hear the
translation?

"The weighing of the situation leads this
Tribunal to say that the Mining License must be
suspended, as ordered by the amparo court when
granting provisional protection in its Decision of
11 November 2015. The continuation of the work of
such project shall be decided only after such
consultation and after the facts have been determined
in connection with the Indigenous Peoples and the
adjacent areas. . This Court considers that, the
Ministry of Energy, through its administration, all
actors can establish an agile and prompt, fruitful
process of consultation that is going to meet the
objectives so that the legitimate interests of both
Parties can be taken into account.”

So, because of the violence that existed in
this project, the Tribunal issued this suspension.

Do you agree with me that this is what the

Tribunal says?
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A. This is what the Tribunal says, and this is

an appreciation from the Judges of the Court that
issued this Decision.

Q. There were seven opinions in favor, and
there was a concurrent opinion as well; is that

correct?

A, T don't know. You haven't shown it on the

screen, but you can show what the votes were.
Q. I will withdraw my question, and we will

move on.

Let me ask you this, Professor. Is it true

that in all cases in connection with the other
admissibility requirements that you mention in your

Reports, non-exhaustion of remedies, standing to be

sued, and timeliness, well, there are Decisions of the

Constitutional Court before the final amparo in the

Exmingua case?

A. I don't know what the cases are that you're

referring to. I know one of the cases, which is the

San Rafael Case.
Q. And the same thing happened in the Vega
Case; right?
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MR. LLANO: Objection. Look, I can--we have
allowed this for a long time to go through many, many
questions without documents. If Counsel wishes to
point Mr. Fuentes to a document, I think that would be
a fair question, but to ask him about La Vega
constantly, "did La Vega say this, or that, or the
other," without showing him the document is somewhat
unfair.

PRESIDENT KALICKI: Well, it's not atypical
to first ask a Witness if they recall something and
then, when the Witness says they don't recall, then
you use a document to refresh. I don't see anything
wrong with trying first to see if he recalls it, but
if he says he doesn't, then obviously something else
will be required to establish it.

MR. LLANO: Thank you.

BY MR. TORTEROLA:

Q. We don't have much time left, and we're
going to try to look at that.

Please show the document related to the
exhaustion of remedies. Let us look at C-0665. This

is the Trecsa Case, 5712/2013. C-0665. Let us look
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at Page 18.

I'm told that that is not the right one, so
let's look at R-0322. R-0322. Let us look at where
it says in Spanish: "Procedencia."

I'm going to read--well, this is the amparo
proceeding submitted by Exmingua in connection with
Decision 1202 by MEM. And Exmingua says
specifically--let us scroll up a little bit on
Section 5. Let's scroll up, please.

This says: "Under this principle, the
amparo seeker must necessarily exhaust and make use of
all of the regular remedies to cure the denounced
claim before coming to the Constitutionality Court.
Mr. Borgora says: "Such principle is not
absolute--that is to say, it does not apply in all
cases and subject matters, there are important
exceptions to it."

Do you agree, sir, that Exmingua in a
document filed with the Constitutional Court is saying
that the principle of exhaustion of remedies 1is not
absolute?

A. My legal opinion is that Articles 10 (h) and
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19 of the Amparo Law contain no exceptions.
Consequently, they need to be fully observed. These
are two legal provisions that need to be fully
observed, regardless of what litigants have said or
what the Constitutional Court has said. These are
completely exhaustive. They are express. The
Constitutional Court and all of the amparo courts
should abide by this. Justice is administered in
accordance with the Constitution and the law. That is
inexorable.

Q. Is it your position that the position that
litigants take in judicial actions is not the position
that the litigants take vis-a-vis third parties?

A. I didn't understand your question, sir.
Excuse me.

Q. I will withdraw the question, then.

Professor, let us look at 3878/2007. This
is the Cementos Progreso case. This is C-0497. Let's
go to Page 9. This is a Decision of 2009. If we look
at 3, and I'm going to read it for the record.

"As a preliminary matter, it should be noted

that the Court of Amparo of the First Instance denied
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the request of constitutional protection. In the
Judgment now at hand, after considering that the
principle of exhaustion of remedies was violated in
the present case, since against the Resolution issued
by the Municipal Council of San Juan Sacatepequez of
the Department of Guatemala, the contested act, in his
opinion, a remedy of replacement had to be filed in
accordance with the provisions of Article 157 of the
Municipal Code."

So, what the Court says is that the Court
disagrees with this proposition, in view of the fact
that, although Article 19 of the Law of Amparo,
personal exhibition and constitutionality, envisages
that in order to seek amparo, the reparation of the
grievance must be sought in advance by the exhaustion
of the ordinary remedies suitable for the effect,
either judicial or administrative, in the present case
a decision indicated as a contested act did not take
place in the framework of an administrative procedure
to which the inhabitants of that region are bound, so
that this would have issued the use of the defense

mechanisms that correspond in the ordinary route.
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Thus, since it is not possible to argue the
nonobservance of the procedural requirement of
exhaustion of remedies, 1t is imperative to agree to
carry out the substantive study on the application of
constitutional protection of merit.

This is a decision rendered by the
Constitutional Court in 2009.

So, you disagree with the Court, and that
disagreement has existed since 20097

A. Yes, but this case is not a mirror case
vis—-a-vis the Exmingua case.

In Exmingua, there is an administrative
proceeding that has been established, both in the
Regulations on Environmental Evaluation, Control and
Monitoring and in the Mining Law, where notices are
published in the media, so that everybody may know
that there is a procedure that is being followed, that
there are applications and that objections may be
raised.

This is not the case that you are showing to
me. This is a very specific case where there are
mechanisms to challenge the decisions handed down
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within an administrative proceeding, and eventually
within the procedure set forth in the Mining Law.

Q. Let's assume that you are right and that the
cases are different. Could you please explain to me
whether you remember what the facts of this case are
to say they are different?

A. Well, here, they are talking about the
Municipal Code. I'm looking at it here. You read it.

Here, we're not talking about the Municipal
Code. We're talking about the Mining Law, and also,
we are talking about the Regulations on Environmental
Evaluation, Control and Monitoring.

Q. At any rate, the Court says that there is an
exception. The Court finds that there's an exception
to the principle of exhaustion of remedies?

A. Yes, but it is for this specific, concrete
case.

Q. Yes, but before you said that there were no
exceptions?

A. There are no exceptions in the law.

Q. Well, but the Court found an exception in

20097
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A. Well, Counselor, what can I do in a
situation such as that? That's what happened.

Q. We can have the same conversation in
connection with standing to sue. The Court also set
some exceptions in other cases, cases before the
Exmingua case.

Do you not think that this i1s necessary for
us to discuss?

A. You are the lawyer posing the questions,
sir.

0. Let me rephrase.

In connection with the principle of standing
to be sued, there are exceptions that the Court set
before the Decision was rendered in the final amparo
case for Exmingua?

A. Honorable Members of the Tribunal,

Article 15 of the ILO Convention 169 provides that the
Government has the responsibility--

0. Excuse me, sir. Excuse me.

A. But I'm referring to that, Counselor. The
Government of the Republic--

(Overlapping interpretation and speakers.)
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PRESIDENT KALICKI: We have to focus on the
question being raised.

The question is: In connection with the
principle of standing to be sued, there are exceptions
that the Court set before the Decision was rendered in
the final amparo case for Exmingua?

If you understand that question, that's the
question that's before you. If you don't understand
the question, say so, and it will be rephrased, but
that's the scope of what you should be addressing at
this point.

THE WITNESS: Agreed.

I don't know any other cases where the
matter that you raised was discussed.

BY MR. TORTEROLA:

Q. Consequently, your position is that that
matter was not discussed in the Vega I Case, case file
1149/2012, Exhibit 6063, Vega II; and this is the
file, 4957/2012 in the Montana Exploradora Case,
5712/1213, R-0097.

Your opinion 1is that there are no prior

cases related to standing to be sued where the MEM was
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ordered to conduct consultations?

A. I do not know those cases that you mention.

Q. You did not cite any of these cases in your
Opinion?

A. Sitting here today, I don't remember. I

would have to look at my Report.
Q. Very well. Let's move on.

Let us look at Paragraph 20 of the Second
Statement by Mr. Fuentes, Second Report by
Mr. Fuentes.

ARBITRATOR TOWNSEND: We have two versions
of the Spanish on the screen.

MR. TORTEROLA: At Paragraph 12, it talks
about the Municipal Permit.

ZOOM TECHNICIAN: Apologies. Paragraph 20
or Paragraph 127

MR. TORTEROLA: Well, I'm saying that the
topic begins to be discussed in Paragraph 12, if you
can show that to the Tribunal, the Municipal
Construction Permit. And then I would like to go to
Paragraph 18. And there is a quote there that I will

read for the Transcript.
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BY MR. TORTEROLA:

Q. The citation that I'm going to read at
Paragraph 24 of the 16 December 2015 ruling in Case
File 915/2007 reads as follows: "Although, in general
terms, a Municipal Authority is allowed to establish
fees and charges for the use of public space when it
comes to the generation, transportation, and
distribution of electricity, this authority is
restricted in accordance with the provisions of the
general electricity law, given that the right to use
public property, which includes the authorization to
install the structures deemed necessary, 1s immersed
in the authorization granted by the relevant
Ministry."

Then the Decision continues, and it
says: "However, as noted above, the Municipal
Authority can establish fees for the issuance of
Construction Permits for these properties, and this 1is
not only part of its constitutionality assigned
powers, such as land-use planning and decoration, but

also because it implies a cost to the Municipality
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for, among other activities, the study, inspection,
verification, and recognition of the areas in which
the structures will be installed."

Let me ask you, sir: On the basis of the
second portion of this citation that is not
underlined, 1is it your position, sir, that the
Municipalities need to conduct the study,
verification, and recognition of the areas in which
the structures will be installed?

A. Yes. That is correct.

Q. You would agree with me, sir, that
inspection also includes safety in construction
erected in those locations?

A. Yes, that's correct.

Q. Let's go to C-92. Okay. We're going to see
the word "construction license."

Well, let's start.

We have before us the case file containing
the request signed by Engineer Maria Guadalupe
Evangelista Puente de Matias, acting in her capacity
as legal representative, asking for a construction

license that has the following modules: Bedrooms,
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storage room, processing plant, dining room, office,
bathrooms, and checkpoint, in the jurisdiction of the
El Carrizal village of the San Pedro Ayampuc
Municipality.

You can see that what they are requesting
here is the approval of the Construction License of
the processing plant; correct?

A. That's my understanding. My understanding
is that this is the application made so that this
piece of real property can be built. It talks about
the bedrooms, storage rooms, processing plant, dining
room, office, bathrooms, and checkpoint in the
E1l Carrizal village, Municipality of San Pedro
Ayampuc.

Q. You see that an application is made to build
tailings dams.

A. I'm not sure. This is very generic. These
are specifically the requests made.

Q. So, it does not say here "tailings dams";
right?

That's my question to you. Can you see here

the word "tailings dam"?
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A. I don't know what tailings dams are, and I

do not see that word here.

Q. No mention is made here of laboratories;
right?

A. This is very general. It talks about
offices. I don't know what this refers to.

Q. Let's assume that I have a building without
a construction license, and a court says: "Stop

construction until you obtain a construction permit."

What is it that you have to do to obtain a
valid construction license?

A. If you have the construction license, you
have the right to defend it within the context of due
process.

Now, 1f you want to challenge or say that a
document is false or null issued by the municipal
authority, then you can do it within the framework of
due process. Otherwise, the licenses are valid.

Q. Okay. Let's just say I finished
construction; I don't need a construction permit.

Is that a valid response, in your opinion?

A. But, sir, in the case of Exmingua, they did
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have a construction license. It hasn't been deemed
null or false. So, this is a valid document before
the Courts until its nullity is declared. It is fully
valid.

Q. What about if there is a determination by
the judiciary that the document is false? Do you
still think that it needs to go through a process to
declare that it 1s false?

A. Well, in the case of Exmingua, 1t wasn't
declared false. Simply, the Court said that there
were doubts. Here we have an in dubio pro
administered principle. So, when you're in doubt, you
file in favor of--or you decide in favor of the
regulated party.

So, there was no challenge of the
construction license through a proceeding in
accordance with due process, and thus the license was
completely valid as well as everything it entails.

Q. So, the Court of First Instance didn't
decide that there was a valid license? What was the
Decision of the Court of First Instance?

A. Well, the Decision of the Court of First
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Instance was that there were two documents, so this
was put in doubt. There was a reasonable doubt, but
that has not been decided in trial. I think that what
must be done is, 1f there’s a nullity, 1f the document
is null, perfect, we start a procedure in order to
declare its nullity.

But even the Constitutional Court did not
agree with submitting this to the Public Prosecutor's
Office, as had been the case with the Court of First
Instance, but it simply stated “there is a doubt here,
and as there is doubt, then we better start another
proceeding” That makes absolutely no sense. You have
a document, a document that is fully valid, that has
not been deemed false or null via due process, so that
document exists and is fully valid.

Q. And, if there were a decision by the
Judiciary finding that that building permit is not
valid, what would the effect be on the building
permit?

A. Well, we would have to wait for a due
process to be substantiated so as to then be able to

reach the conclusion of whether it is null and, in any
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case, false.

But until that procedure has been followed,
the document subsists. And this is clearly
established, and that is so established in Article 196
of the Commercial and Civil Procedural Code which, as
per Article 7 of the Amparo Law, 1s supplementary
applicable to the Amparo Law.

Q. The Decision by the Constitutional Court
handed down in 2017 to which you make reference, does
it maintain the suspension ordered by--it maintains

the suspension ordered by the Court of First Instance;

right?
A. Well, yes. But the construction had already
been done. A. It had been completed a year earlier,

so what is there to suspend?
Q. The Court suspended until such time as the

consultation is carried out in keeping with

Article 63. Correct?
A. But there's a valid construction permit.
Q. But did the Constitutional Court suspend or

did it not suspend the Project Progreso VII Derivada

as a result of the Decision of the Constitutional

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 1280

Court. Was it suspended?

MR. LLANO: The premise of the question is:
Has the Project been suspended?

I think that, if we will present facts to
the Witness, even i1f they are hypothetical facts, the
facts need to be accurate. We are talking about
construction, not about the Project.

MR. TORTEROLA: I withdraw the question.

BY MR. TORTEROLA:

Q. What do you think that the Court suspended
in this case?

A. I'm sorry. I didn't hear your question.

Q. The Court--the Constitutional Court
suspended something. What did it suspend in its
Decision?

A. Well, supposedly, it suspended the Works,
the Project. But the Project had already been built
under a construction permit that was in force a year
earlier.

Q. But I was just telling you that--or saying
that in your request for authorization, no
authorization was sought for the tailings dam or for
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the laboratory.

Could the laboratory and the tailing dams be
built while the building permit is suspended?

MR. LLANO: Objection. Objection. The
Witness has already stated he doesn't even know what
that term means, or if they are comprised within the
license that was granted.

MR. TORTEROLA: That's what he said with
respect to the tailings dams. I also asked him about
the laboratory.

MR LLANO: And with respect to the laboratory, he said
that he doesn't know if that's included in the
offices, for example. He's not an expert on
this topic.

PRESIDENT KALICKI: Yeah, I don't know that
we've established that this Witness knows the scope of
the construction licenses and whether the one granted
for X also included Y or not.

MR. TORTEROLA: Then I'll withdraw the
question, Madam President, and I'll move on to the
next document.

BY MR. TORTEROLA:
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Q. Let's go to the document R-271, Professor.
These are the conclusions reached by the Office of the
Comptroller General of Guatemala on 30 September 2001.
This is on Page 7, so that we can see it.

It says "Conclusions." I'll read 1t out in
Spanish. You'd have to move the Spanish version,
please, to where it says "Conclusiones" on Page 7 so
that the Witness can see it, please, the Expert, so
the Expert can see it. It has to say "Conclusiones."
We have to go down to Page 7--the other direction,
please.

Well, I'll read it from the English language
version, and if it could be then translated for the
professor. There is obviously a problem with the
document in Spanish. No. There it 1is.
"Conclusiones." Excellent.

These are the conclusions of the--of the
Office of the Comptroller. It says: "It was
determined, in the audit carried out and based on the
information provided by the municipality and the
public ministry, that there is no physical file of

processing carried out in the Municipality of San
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Pedro Ayampuc, Guatemala. Therefore, there 1is
insufficient pertinent and competent evidence through
which it was authorized in 2011 License of
Construction in favor of company Exmingua."

Now, at 2.1 it states: "The dates don't
coincide because it was verified that the date
contained in the simple photocopy of certification
of .3 of minutes 45-2011 does not coincide with the
date of the minutes signed in Book L216719 that the
audit team had in front of it."

Do you know that that book has folio pages
that are numbered by the Office of the Comptroller?

That is the question. Did you know that all
agencies in the public administration document--

MR. LLANO: Objection. This document, Madam
President, is a document that is not a part of the
exhibits provided by this Expert. It 1s a factual
document. He's not opining these factual matters. If
there is a legal question involved, then that's fine,
but he's being asked about a document that he's never
seen before, with respect to a comptroller audit from

2021, in the middle of this arbitration, of course,
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and so I object to this line of questioning.

PRESIDENT KALICKI: Well, let me ask
Mr. Torterola.

Are you trying to ask him about these facts,
or are you just putting the facts out there, and then
you're going to ask a legal question assuming the
facts that you've shown him?

MR. TORTEROLA: That is what I'm going to
do, Madam President. I'm going to describe the facts
to the Expert, and then I'm going to ask him a
question at the end.

PRESIDENT KALICKI: Okay. Mr. Fuentes--

MR. TORTEROLA: Let me ask directly.

PRESIDENT KALICKI: Okay. Because if you're
going to do it that way--I want to instruct him if
you're going to do it that way. But if you're
rephrasing it a different way, I don't need to.

MR. TORTEROLA: Okay.

BY MR. TORTEROLA:

Q. I'm going to tell you that the conclusion of
the Office of the Comptroller is that it's the--the

contract is not valid, or the document is not wvalid.
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What would be the effects of having a construction
license that is not valid?

MR. LLANO: It's combining two different
questions. The premise of the question is, assume
that the comptroller-—-not a court--assume that a
comptroller says that a document is invalid. And then
the gquestion is, what are the consequences of
invalidity? These are two different things, and I
object to the use of this factual document as a
predicate for a legal question.

PRESIDENT KALICKI: Why don't we put the
question more generally? I'm not sure that this
document is necessary to put the question. If the
question is more general, about, if there is a
construction license that is not wvalid, then what,
finish the question. But I don't know if you need
this particular document to ask that question.

BY MR. TORTEROLA:

Q. What is the legal consequence under
Guatemalan law of having a false license or an invalid
onev?

(Overlapping speakers and interpretation.)
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(Stenographer clarification.)

THE WITNESS: First, I should say something
about the function of the Office of the Comptroller
General. It is not a Tribunal of Justice, but it
basically is..

PRESIDENT KALICKI: Mr. Fuentes, since the
earlier question about the particular document, I
think, has been withdrawn, I'm not sure you need to
get into discussing the Comptroller General and his
function.

The only question in front of you now is
what i1is the legal consequence under Guatemalan law of
having a false license or an invalid one?

THE WITNESS: So declared by the Office of
the Comptroller?

MR. TORTEROLA: No. Generally speaking.

THE WITNESS: If due process has not been
followed to declare the nullity or falsity of this
license and of the receipt that contains the fee
received by the municipality, and the two are
intimately interconnected and interrelated .. Well, if

it is declared there that it is null and void, then
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obviously from that moment, it completely loses any
legal effect.

MR. TORTEROLA: I don't have any more
questions, Madam President.

PRESIDENT KALICKI: All right. Thank vyou.

So, I should let the Parties know that today
is not a day we can extend the 3:00 p.m. break.
Other days we have more flexibility. So, we have
about 15 minutes left on the clock. Why don't we
start, Mr. Llano, with your redirect. I recognize you
may not finish it, but let's at least get as much of
it done as we can.

MR. LLANO: Of course. I will be as
efficient as possible.

THE WITNESS: Madam President--

PRESIDENT KALICKI: Yes.

THE WITNESS: Would I have an
opportunity--I'm sorry--just to step out to the
bathroom for just a moment?

PRESIDENT KALICKI: Of course. Thank you.

MR. TORTEROLA: Is there any

possibility--I'd like to ask the Tribunal, very
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respectfully, that today we go beyond, say, by 15
minutes.

PRESIDENT KALICKI: I don't know if 15
minutes would accomplish any particular goal.

Let me ask Mr. Llano if you have an estimate
of how much time you need in redirect.

MR. LLANO: I'll try to finish in the
next--what time is left until 3:00 p.m.

PRESIDENT KALICKI: If you can, then, of
course, there's no need to answer the question. The
Tribunal would prefer not to extend today for a
variety of reasons. But obviously, if it's two or
three minutes, no one i1s going to argue, but it
becomes problematic beyond that.

But, Mr. Llano, I'm not trying to put a
restriction on your redirect. If you need more time
than we can do today, we will roll over, so let's just
see what happens.

MR. LLANO: Understood.

PRESIDENT KALICKI: Welcome back,

Mr. Fuentes.

THE WITNESS: Thank you, Madam President.
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PRESIDENT KALICKI: I promise we will not be

going too much longer today.

THE WITNESS: Thank you.

PRESIDENT KALICKI: Thank you.

Mr. Llano,

MR. LLANO:

when you're ready.

Thank you very much.

REDIRECT EXAMINATION

BY MR. LLANO:

Q. Thank you very much, Professor Fuentes, and

thank you for your patience today.

Professor Fuentes, you were asked several

questions during this examination about issues

relating to delay in the issuance of rulings or

decisions by the Courts of Guatemala. And you were

directed, in particular, to Paragraph 154 of your

First Report.

I'd 1like to ask FTI to put that Report up on

the screen.

Very well.

And the attorney from the opposing Party

read this paragraph to you in its entirety. Could you

please read it to yourself and then I'll ask you a
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couple of questions.

Ready?
I'm sorry. I didn't hear you, Mr. Fuentes.
A. Yes, I'm ready. I've read the paragraph.
Q. In that last statement, you
write: '"Nevertheless, a delay of nearly four years

constitutes excessive delay."

Why, in the context of the Exmingua case, do
you consider that it's an excessive delay? And this
is compared to what?

A. Compared to two other cases that I've come
to learn of. First is the San Rafael Case, and the
Oxec case. The whole amparo proceeding in the Oxec
case took, more or less, one year and six months;
whereas, in the case of the San Rafael mine was a year
and four months. So, if we look at it in
comparison -- and it was ruled on by the same
judgeship, the 7th Judgeship of the Constitutional
Court -- if we see this in the context of Exmingua’s
case, which began in 2014, the whole amparo proceeding
lasted about six years, and the appeal, Jjust the

appeal itself, took four years. So, in my opinion,
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the time that was taken was, indeed, excessive, first
of all, the hearing of the entire amparo case, and
then the hearing of the appeal.

Q. And the attorney of the opposing Party
mentioned the workload of the Constitutional Court and
the number of cases that they are currently handling
or were handling at that time.

Do you recall those questions?

A. Yes. Of course, I do.

Q. What relationship, i1f any, 1is there between
that workload or that number of cases before the
Constitutional Court with these other matters that
you've just mentioned, particularly Oxec and San
Rafael?

A. I see that -- that argument regarding the
caseload must have had redounded in all of the cases
before the Constitutional Court. But here we are
seeing two cases 1in which the time it took to process
them was different, and that is why I insist that
these were handled by the same judgeship of the
Constitutional Court, and the other case in which it

took a period of time that truly .. well, we are
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talking about, say, six versus two. It took three
times longer than it took it to resolve those two
other cases.

Q. And, Professor Fuentes, you mentioned --in
the context of these questions about the time it took
to issue these judgments -- you mentioned that many
cases are never heard by the Constitutional Court
because they are dismissed as certain procedural
requirements are not met.

Do you recall that?

A. Yes.

Q. Just to make sure that the Tribunal 1is clear
about that, how does that dismissal process that you
mentioned on a preliminary basis, how does that work?

A. The Constitutional Court in 2013 issued an
order, which is Order 1-2013, and basically in this
order, exercising its regulatory powers, it
established the process of temporary suspension and
definitive suspension of proceedings. And it clearly
established in that order that when the procedural
requirements are not met, and the Constitutional Court

spells them out explicitly--standing, exhaustion of
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remedies, timeliness--then what the Amparo Court of
First Instance must do, it must definitively suspend
the amparo proceedings, and consequently, it would
end in the Court of First Instance and would not make
its way to the Constitutional Court.

Nonetheless, since this is a definitive
suspension, the litigants that are not happy with the
decision file an appeal against that decision, the
decision regarding the definitive suspension. And so,
the Constitutional Court then simply confirms, without
holding a hearing, or in any case, revokes the
decision handed down by the Court of First Instance on
amparo. And this is obviously very much--well, this
has lightened up the burden of the Constitutional
Court when it comes to resolving amparos on appeal.

Q. Thank you very much.

Now, you were asked various questions about
the self-executing nature, or not, of Convention 169.

Do you recall those questions?

A. Yes, I do.
Q. And in the context of those questions, you

were shown a document, which is R-95, and in
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particular, one vote by Judge Molina Barreto. You
remember those questions; right?

A. Yes, I do.

Q. Let's turn to that document, please. R-95
for our friends at FTI. And if we follow the
numbering at the upper right, let's, please, turn to
Page 50.

And this is a section, professor, my
colleague did not show you. In Title 3 or Section 3 of
Mr. Molina Barreto's opinion, well, I'm going to read
out only some excerpts, and then the question will be:
What is the relationship, if any, between these
comments and the issue of self-executability?

It says in the title, "Aiming to ensure the
effectiveness of the right to consultation of the
Indigenous Peoples, one must also recognize the effort
which, given the lack of regulations that promote the
development of that right, is carried out by
individuals, juridical persons, public and private
entities, to make that right a positive one."

And then, two paragraphs below, it says: "In
the face of such absence"--this is what Mr. Molina
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Barreto indicated--"the undersigned is aware that
there are entities, Jjuridical persons, who have made
efforts to overcome that omission in the regulation
without neglecting the rights of those who eventually
may be impacted by an economic development project,
when in the execution of such project there may be an
impairment that merits adequate compensation.”

And then, in the next paragraph, it says:
"In the absence of such regulation, one has used
mutatis mutandis, the procedure referred to in
Articles 72, 73, and 74 of the Regulations for
Environmental Evaluation, Control and Monitoring,
Executive Decree 431-2007, which, even though it does
not substitute of what, strictly speaking, should be
understood as a process to grant effectiveness to the
right to consultation for Indigenous Peoples,
momentarily can foster an effort to obtain beneficial
agreements."

So, let me repeat the question. What
relationship, i1f any, 1is there between these
observations by doctor Molina Barreto and the question

of the self-executing nature, or not, of Convention
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1697
A. Well, ILO Convention 169 is not
self-executing, as I have indicated on repeated
occasions. There is a legal framework that is in
force in the country, or which was in force in the
country, previously - well, it continues to be in
force, but other regulations have been issued by the
Constitutional Court - which provide support for the
performance of an effective public participation.
That is precisely the case of the Regulation on
Environmental Evaluation, Control and Monitoring, and
also the Law on Rural and Urban Community Councils.
These mechanisms are legal mechanisms which
are in force in the Republic of Guatemala, and
likewise, the Mining Law, of course. And all of this
is without prejudice that the Congress of the
Republic, for the purposes of a due execution and
proper implementation of ILO Convention 169, should
issue the appropriate legal provisions, not Jjust these
provisions that are not necessarily accomplishing
exactly what ILO Convention 169 is aimed at. So, it's
up to the Congress to carry out its mandate, on which
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the Constitutional Court has insisted, that such
regulations should be issued so as to make effective
this right to consultation under Convention 169.

Q. Has the Congress carried out that mandate to
date, Mr. Fuentes?

A. No, it has not.

MR. LLANO: Madam President, conscious of
the time--well, we have just reached 3:00 p.m. I have
more questions about this and other documents that I
would like to ask, but I am in your hands.

PRESIDENT KALICKI: Well, if you have more
questions, I will say that at least one, and possibly
more, Members of the Tribunal may have a few
questions, and of course then the Parties would be
entitled to follow up. So, as much as I would have
preferred to complete Professor Fuentes today, I fear
that that can't be done in just five minutes or
something.

So, I think we will have to--with apologies
to you, Professor Fuentes, ask you to return on Monday
morning. I hope you're able to do that. It should

not be for a very long time.
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Are you able to finish up with us after the
weekend?

THE WITNESS: Yes. I'd be pleased to do so,
Madam President. Of course.

PRESIDENT KALICKI: Okay. I imagine it
would not be for very long. It sounds as if Mr. Llano
does not have too much longer for you. And then it
would then just be a question of the Tribunal's
questions and any follow-up.

So, Professor Fuentes, if we are doing that,
I will have to give you the same instruction that I
think I gave you at the lunch break, which is, over
the weekend break, please don't discuss the case with
anyone. Obviously, you have the whole weekend to
relax and do other things, but please don't discuss
this case.

THE WITNESS: Of course, Madam President.

PRESIDENT KALICKI: Thank you very much.

We will see you back on--

THE WITNESS: I will comply with that order.

PRESIDENT KALICKI: Thank you. Have a very

good weekend.
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Counsel, after we finish with Professor
Fuentes, because I imagine it would not take that much
time, will we then go back to Vice Minister Pérez, if
he will be available in the morning? Because, as I
understand it, Mr. Richter is not traveling anywhere,
so the alternative would be to do Mr. Richter
together, to keep these subjects together. But my
fear is that that pushes Vice Minister Pérez possibly
towards the end of the day, and I don't know his
flexibility.

MR. TORTEROLA: Madam President, I cannot
speak on behalf of Mr. Pérez. I didn't have time to
contact him to check his agenda vyet.

PRESIDENT KALICKI: Okay.

MR. TORTEROLA: As soon as we finish the
Hearing today, I will contact him and we will do the
best that we can in order to send you something before
the end of the day.

PRESIDENT KALICKI: Okay. Well, in
whichever order, we will do Mr. Pérez and Mr. Richter
on Monday. If Mr. Pérez is--has restrictions, we will

take him first. If he is flexible and if it's more
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convenient and you want to do Mr. Richter first, we
will do that. But either way, we will make sure to
complete Vice Minister Pérez before he has to leave
town, and then we will see where we go from there.

So, have a very good weekend.

Sorry. I should pause and say, 1is there
anything else that we need to take up now?

Ms. Menaker? Mr. Llano?

MS. MENAKER: I think nothing that we can't
do in writing, per your preference this morning.

PRESIDENT KALICKI: Thank vyou.

All right. And Mr. Torterola, anything else
that we have to do now?

MR. TORTEROLA: Well, the only thing--and
maybe the Tribunal can decide it during the
weekend--is that we requested access to a 360-degree
camera, and FTI informed us that they would only give
access to that camera with the authorization either of
the Tribunal or ICSID. So, we respectfully request,
Madam President, Members of the Tribunal, to have
access to the video recorded by the 360-degree camera.

PRESIDENT KALICKI: Yes. My understanding

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

Page | 1301

is that FTI is able to release access after the
Hearing day 1is complete. It is just technologically
they can't do it in bits and pieces while they're also
recording it.

But, FTI, is there any reason over the
weekend that that feed of this week can't be--

ZOOM TECHNICIAN: We can provide it.
Certainly.

PRESIDENT KALICKI: All right. Excellent.

So, we will see everybody back on Monday.
Thank you very much. It has been a long week, and T
hope you can all get some rest.

MR. TORTEROLA: Thank you very much.

MS. MENAKER: Thank you.

PRESIDENT KALICKI: Okay. Goodbye.

(Whereupon, at 3:03 p.m., (EST) the Hearing
was adjourned until 8:00 a.m. (EST) the following

day.)
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