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P R O C E E D I N G S  1 

          PRESIDENT KALICKI:  Good morning.  I see 2 

lead Counsel on.  Are you ready to resume?  Do you 3 

have who you need?  4 

          MS. MENAKER:  Yes, we are.  Thank you. 5 

          PRESIDENT KALICKI:  Thank you. 6 

          Mr. Torterola, are you ready to resume?  7 

          You don't have your microphone on.  8 

          MR. TORTEROLA:  We are not hearing.  I think 9 

that everything is fine now.  Thank you. 10 

          PRESIDENT KALICKI:  Yes.  Thank you. 11 

          All right.  Welcome back to everybody.  We 12 

begin now on Day 4 of the Hearing of Daniel Kappes and 13 

Kappes, Cassiday & Associates v. The Republic of 14 

Guatemala, ICSID Case Number ARB/18/43. 15 

          Before we resume with the next Witness, the 16 

Tribunal has one procedural issue which it wishes to 17 

address with the Parties. 18 

          We received about 45 minutes before the 19 

Hearing session was to begin the update on 20 

Ms. Liquez's health that we had yesterday requested 21 

from the Respondent.  Our understanding of the update 22 
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is that Ms. Liquez believes she would be best able to 1 

testify if she were given a few additional days of 2 

rest on the advice of her doctor and requests that she 3 

be able to testify next week rather than today or 4 

tomorrow, which is where she would normally come up in 5 

the schedule. 6 

          Ms. Menaker, do you have a view?  7 

          MS. MENAKER:  I do.  I don't think the 8 

Tribunal will be at all surprised that we were 9 

surprised to receive this 45 minutes ago.  This 10 

request is based on a certificate dated February 26, 11 

which is before the Hearing began, as stated in the 12 

email that her doctor advised 10 days of rest.  Why we 13 

are hearing about this now, when all week we have been 14 

told we'll get an update, but she is seemingly better, 15 

but last night--and I do thank Arbitrator Townsend for 16 

bringing this up because it was on my list and I 17 

simply forgot.   18 

          But she is scheduled to testify today.  19 

Obviously, we were preparing for her cross-examination 20 

last night.  They were specifically asked to advise on 21 

the status.  It was 2:00 p.m. in Guatemala when we 22 
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ended yesterday.  She is in constant contact with the 1 

legal team.  There is absolutely no excuse for sending 2 

this to us a few minutes ago, knowing that we spent 3 

last night and this morning preparing her 4 

cross-examination, and being told now that two days 5 

before the Hearing began, she was advised to rest for 6 

10 days, and now she's decided to take that advice.  7 

There is nothing in what we saw today that says that 8 

her condition has changed or worsened since that time.  9 

There is just no excuse there whatsoever.   10 

          And I know that Ms. Liquez attended the full 11 

day of Opening Arguments on Monday.  That was a very 12 

long day.  You'll recall that Mr. Pérez also signed 13 

in.  And Guatemala discussed and made the choice to 14 

designate Ms. Liquez as their representative, party 15 

representative.  Then yesterday she signed on to the 16 

Hearing again, and it was only when FTI advised the 17 

Tribunal that she was online, and the President asked 18 

the Parties about that, and then she dropped off.   19 

          So, I understand that it is more taxing to 20 

testify than it is to listen to a Hearing.  Everyone 21 

understands that.  But if on Monday you're able to 22 
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listen to a full day, an eight-day oral argument--we 1 

have on our notional agenda 30 minutes--  2 

          PRESIDENT KALICKI:  Hopefully, an eight-hour 3 

oral argument, rather than eight-day, but I--  4 

          MS. MENAKER:  Yes.  Yeah, it might have felt 5 

like eight days.   6 

          But on our notional agenda, we have 7 

allocated 30 minutes for cross-examination, and that 8 

would fall either later today, at the end of the day, 9 

or first thing tomorrow morning.  We do not think it 10 

is appropriate to interrupt the Expert testimony that 11 

will happen next week, nor do we think there is any 12 

need for it.  And we request that she testify 13 

according to schedule either later today or first 14 

thing tomorrow. 15 

          PRESIDENT KALICKI:  All right.  16 

Mr. Torterola, do you wish to respond?  17 

          ZOOM TECHNICIAN:  I'm sorry, sir.  You are 18 

muted. 19 

          MR. TORTEROLA:  Yes, but it's not us, it's 20 

you. 21 

          PRESIDENT KALICKI:  Well, we can hear you.  22 
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We hear you now.   1 

          ZOOM TECHNICIAN:  Now we hear you, sir.  2 

          MR. TORTEROLA:  Yes.  Well, I'm saying this 3 

because my microphone is on.  I can see it and I have 4 

a light, and it is that you are muted from your side. 5 

          Unfortunately, as I said yesterday--I mean, 6 

I am a little bit tired of all the claims about 7 

things, about not fair playing, and I just will not 8 

trade accusations or respond about things any longer.  9 

I'm going to say only to the Tribunal that Ms. Liquez 10 

is still using narcotics as the medicine that she is 11 

receiving.  She's drowsy, she might not remember, and 12 

I think it's going to be somehow unfair to subject her 13 

cross-examination.  Besides that, it is for the 14 

Tribunal to make a decision, what they want to do. 15 

          Ms. Liquez is available.  Her condition is 16 

her condition.  She was diagnosed with COVID.  She had 17 

a very tough weekend.  She is better now.  We believe 18 

that she should not sit for cross-examination either 19 

today or tomorrow, that that should happen on Tuesday.  20 

But, again, we are in the hands of the Tribunal.  The 21 

Tribunal will make the Decision that the Tribunal 22 
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deems fair.   1 

          Thank you, Ms. Kalicki. 2 

          PRESIDENT KALICKI:  Thank you to both.  And 3 

obviously our sympathies go to anyone who has been 4 

dealing with symptoms of COVID.  It is not an easy 5 

disease to fight off, and we are pleased to hear that 6 

Ms. Liquez is recovering. 7 

          The Tribunal would have far preferred to 8 

receive this application before this morning.  It does 9 

seem to us that the circumstances of her doctor's 10 

advice, as well as the rough weekend she apparently 11 

had this past weekend, were both known to the 12 

Respondent earlier than this morning.  And it is 13 

unfortunate that those circumstances and this request 14 

were not put before the Tribunal earlier.  This 15 

required Claimants to prepare both, I guess, last 16 

night and earlier nights. 17 

          That said, this same preparation would have 18 

had to be done whatever day Ms. Liquez was called to 19 

testify; and the Tribunal is not in a position to 20 

second-guess Ms. Liquez's doctors.   21 

          Taking into account the overall interests of 22 
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ensuring that Witnesses are in a position to provide 1 

their best assistance to the Tribunal, we, therefore, 2 

and with some reluctance, grant the request that 3 

Ms. Liquez may be called to testify after this 4 

additional weekend of rest.  We would like to hear 5 

from her early next week, rather than at the end of 6 

next week; and, therefore, we will put her down for 7 

examination on Tuesday, as requested.   8 

          It is too early at this point to know 9 

exactly where that will fall in the other Witnesses, 10 

but she should plan to testify Tuesday morning at 11 

whatever--whichever Witness we finish Tuesday morning 12 

or Monday night, she will be then be the next up on 13 

Tuesday morning.  So, it may not be the first thing 14 

Tuesday.  It may be late morning Tuesday, but we will 15 

slot her in wherever she falls on Tuesday. 16 

          And, Ms. Menaker, we obviously have sympathy 17 

for your team having to prepare last night, but 18 

hopefully that work will not have been lost.  And that 19 

is the best the Tribunal can do, given the 20 

circumstances within which it is faced. 21 

          All right.  Do we have any other preliminary 22 
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matters we need to address before we call the next 1 

Witness?  2 

          MR. TORTEROLA:  I don't have any. 3 

          MS. MENAKER:  Not from Claimants. 4 

          PRESIDENT KALICKI:  All right.  You both 5 

were speaking at the same time, but I received the 6 

same answer, the Parties have no additional issues, so 7 

let us bring in Mr. Sandoval.   8 

          ZOOM TECHNICIAN:  Okay. One moment, please.  9 

          PRESIDENT KALICKI:  Thank you. 10 

ÁLVARO SANDOVAL PALENCIA, RESPONDENT'S WITNESS, CALLED 11 

          (Comments off microphone.) 12 

          PRESIDENT KALICKI:  While you're working 13 

with the Witness, let me just ask Ms. Sanoja a 14 

question.  I see that Mr. Sandoval is still wearing 15 

his mask.  Will he be wearing that?  Is he proposing 16 

to wear that while he's testifying?  It's preferable 17 

for us to see the Witness's face while they are 18 

testifying.  19 

          MS. SANOJA:  He's alone in the room, so 20 

he'll be taking off his mask.  I think he just forgot, 21 

so we'll inform him. 22 
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          PRESIDENT KALICKI:  That's fine.  Thank you. 1 

          MS. SANOJA:  Thank you, Madam President. 2 

          PRESIDENT KALICKI:  Thank you.   3 

          FTI, tell us when you're ready. 4 

          ZOOM TECHNICIAN:  Yes, Madam President, he 5 

is ready. 6 

          PRESIDENT KALICKI:  All right.  Good 7 

morning, Mr.--let me just wait until he has his 8 

headphones back on. 9 

          Good morning, Mr. Sandoval.  Can you hear me 10 

through the Interpreter? 11 

          THE WITNESS:  Yes, I can.   12 

          Good morning for the entire Tribunal, and 13 

good morning to the Parties. 14 

          PRESIDENT KALICKI:  Thank you.  My name is 15 

Jean Kalicki, and on behalf of the Tribunal, we 16 

welcome you and we thank you for the assistance that 17 

you will be providing us today. 18 

          THE WITNESS:  Thank you. 19 

          PRESIDENT KALICKI:  I have a few preliminary 20 

instructions for you.  First, I would ask that you try 21 

to speak slowly and allow a pause between you and the 22 



Page | 835 
 

B&B Reporters 
001 202-544-1903 

Counsel who are asking you questions so the 1 

Interpreters and the Court Reporters can take down 2 

your words clearly.   3 

          If you don't understand a question, please 4 

let us all know, and it will be repeated or rephrased 5 

for you.  If you do understand the question, please 6 

try to answer it concisely.  If it is a yes-or-no 7 

question and can fairly be answered with a "yes" or 8 

"no," that is fine.  If you need to provide 9 

clarification, we understand, but try to do so in a 10 

short form as all of our time is somewhat limited 11 

today. 12 

          And, finally, if you need a break for your 13 

comfort, please let me know, and we will do our best 14 

to accommodate that. 15 

          Do you understand? 16 

          THE WITNESS:  Understood.  Thank you. 17 

          PRESIDENT KALICKI:  All right.  Thank you. 18 

          Could Mr. Sandoval be shown the witness 19 

declaration?  20 

          THE WITNESS:  Do I have that here? 21 

          PRESIDENT KALICKI:  Yes.  No, on the screen 22 
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in front of you, you should see a document that says 1 

"Declaracion de testigos." 2 

          Do you see that on the screen? 3 

          THE WITNESS:  Yes, I do see it.  4 

          PRESIDENT KALICKI:  All right.  We will be 5 

using the screen to show you documents. 6 

          Could you please read this declaration into 7 

the record? 8 

          THE WITNESS:  Witness Declaration:  I 9 

solemnly declare, upon my honor and conscience, that I 10 

shall speak the truth, the whole truth, and nothing 11 

but the truth. 12 

          PRESIDENT KALICKI:  Thank you. 13 

          I also wish to ask you to affirm a few 14 

additional items.   15 

          First, you have shown us a piece of paper 16 

which I believe is your Witness Statement.  Is there 17 

anything else--any other papers on the desk in front 18 

of you? 19 

          THE WITNESS:  No.  Just a piece of paper 20 

under the glass of water that I was given. 21 

          PRESIDENT KALICKI:  Thank you very much. 22 
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          Can you affirm that you will not receive or 1 

provide communications of any sort during the course 2 

of your examination? 3 

          THE WITNESS:  Understood. 4 

          PRESIDENT KALICKI:  All right.   5 

          And, finally, can you confirm that you have 6 

not attended any part of this Hearing, watched a 7 

recording of it, or read the Transcripts of it before 8 

appearing today?  9 

          THE WITNESS:  I have no knowledge of how it 10 

has unfolded. 11 

          PRESIDENT KALICKI:  All right.  Thank you 12 

very much. 13 

          I turn you over to Ms. Sanoja, then, for 14 

some introductory questions. 15 

          MS. SANOJA:  Thank you, Madam President. 16 

DIRECT EXAMINATION 17 

  BY MS. SANOJA:   18 

     Q.   Good morning, Mr. Sandoval.   19 

          How are you? 20 

     A.   Good morning.  I'm fine.  Thank you. 21 

     Q.   I think you have your Witness Statement in 22 
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front of you.  Could you confirm that at Page--turn to 1 

Page 7 and confirm that that is your signature? 2 

     A.   It is my signature. 3 

     Q.   Do you have any modification or correction 4 

to make to your Witness Statement? 5 

     A.   No, none. 6 

     Q.   Mr. Sandoval, could you tell us a bit about 7 

yourself, where you're from and what your line of work 8 

is? 9 

     A.   My name is Álvaro Sandoval Palencia.  I'm 10 

58 years old.  I live, I reside in, and I'm originally 11 

from the village of La Choleña in the Municipality of 12 

San José del Golfo, Department of Guatemala.  And I 13 

work in agriculture.  My ancestors, grandparents, 14 

great-grandparents, were originally from this 15 

community as well. 16 

     Q.   Could you describe the area where you live 17 

in relation to the Progreso VII Project? 18 

     A.   I live approximately 1 kilometer from where 19 

the Project is developed.  A few steps from my home, I 20 

can observe the open-pit mine.  I can observe the 21 

plant where the Project is developed.  I can also 22 
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observe, in one way or another, the--well, there is 1 

just a stream that--in between here and the tailings 2 

dam. 3 

     Q.   What was the communities' response when they 4 

heard that the Progreso VII Project was coming? 5 

     A.   Well, the truth is, in 2011, early 2011, we 6 

came to learn through a local media outlet--it's 7 

El Sol de San Pedro Ayampuc outlet--that a mining 8 

project was coming to the area.  We still didn't know 9 

where, but at that same time, the Company Servicios 10 

Mineros de Centro de America, because Mr. Archila had 11 

hired some young people to undertake a study of the 12 

houses in the community and went door to door, taking 13 

photographs of the houses, and we logically considered 14 

that this must be the same thing as the Company.   15 

          People had not been informed of this, and 16 

that is what caused indignation from the outset.   17 

          The Company didn't do things well.  It did 18 

not approach us.  It did not inform us, say, "Look, 19 

this is a Project of the Company," and that caused 20 

indignation in the company. 21 

     Q.   Mr. Sandoval, are you a member of the 22 
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Peaceful Resistance of La Puya? 1 

     A.   Yes.  I've been a member from the outset.  I 2 

have been there from the beginning and we are still 3 

there.  Yesterday marked 10 years of Peaceful 4 

Resistance in which whole families have participated.   5 

          In my case, in one way or another, at 6 

different times, my wife has participated, myself, my 7 

six children, my parents.  We are people who are 8 

originally from this place. 9 

     Q.   What's the objective of the Peaceful 10 

Resistance of La Puya? 11 

     A.   Well, the objective has been the same from 12 

the outset:  That things should be done well.  13 

Because, from the beginning, the Company wasn't 14 

transparent.  It did not do things well. 15 

     Q.   Mr. Sandoval, did The Resistance receive any 16 

support from NGOs? 17 

     A.   Well, this movement was born spontaneously, 18 

and at first there was no support, no accompaniment.  19 

Subsequently, we sought out information, and, for 20 

example, at some point we had contact with the 21 

legislator, Luis Fernando Pérez, with the FRG.  He was 22 
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the first one.   1 

          And then, with Legislator Mejia and so on, 2 

we generally opened up the space and we became broader 3 

and we made the movement known. 4 

     Q.   Do you know if any NGO paid a member of The 5 

Resistance to demonstrate? 6 

     A.   No.  That is what the other Party has said, 7 

but that has not happened.  If the movement has lasted 8 

10 years, it's because the community itself 9 

contributes in the blockade.  Tortillas are made; 10 

beans are cooked; some of us contribute one thing, 11 

others contribute something else, and that's how we 12 

have kept going. 13 

     Q.   Thank you, Mr. Sandoval.  14 

          MS. SANOJA:  I don't have any further 15 

questions. 16 

          PRESIDENT KALICKI:  Thank you.  Mr. Llano, I 17 

take it you--  18 

          THE WITNESS:  Thank you. 19 

          PRESIDENT KALICKI:  Mr. Llano, I take it you 20 

will be conducting the cross; is that correct?  21 

          MR. LLANO:  That's correct, Madam President.  22 
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Thank you. 1 

CROSS-EXAMINATION 2 

  BY MR. LLANO:   3 

     Q.   Good morning, Mr. Sandoval.   4 

          My name is Rafael Llano, and it's a pleasure 5 

to meet you.  6 

     A.   Pleased to meet you. 7 

     Q.   I have some questions for you, Mr. Sandoval, 8 

and I'm going to be showing you some documents on the 9 

screen so that you can read them.   10 

          I'd like to begin with your Witness 11 

Statement.  We are going to put it up on the screen, 12 

please.  If we could turn to Paragraph 6 on Page 2.  13 

And you can see that in the first sentence it says 14 

that--just one moment, please, Mr. Sandoval. 15 

          Now I understand the problem.  It seems that 16 

there's two Paragraph 6s.  There's a Paragraph 6 on 17 

Page 1 and a Paragraph 6 on Page 2.  So, I'd actually 18 

like to draw your attention to the first Paragraph 6.   19 

          In the first sentence of this paragraph, 20 

Mr. Sandoval, it says:  "In February or March 2011, 21 

some youths of the area were hired by a construction 22 
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company." 1 

          Do you see that? 2 

     A.   Yes, I see it. 3 

     Q.   And, at the end of the same paragraph, it is 4 

mentioned that, by chance, those days, we also found 5 

out that a Mining Project was to be announced; 6 

correct? 7 

     A.   Yes, indeed. 8 

     Q.   And, as you mentioned a few minutes ago, the 9 

way in which you found out about that is through a 10 

publication in the newspaper El Sol de San Pedro; is 11 

that correct? 12 

     A.   Yes, it is. 13 

     Q.   Now, when you say "we found out," who are 14 

you referring to?  Who is "we"? 15 

     A.   Well, you know that a newspaper circulates.  16 

It was on paper; now it's digital.  So, that newspaper 17 

would circulate, and that's how we came to learn about 18 

it. 19 

     Q.   Thank you very much. 20 

          And in the next paragraph--I'm sorry, 21 

because the numbering of the paragraphs is a bit 22 



Page | 844 
 

B&B Reporters 
001 202-544-1903 

confusing, but this would be Page--Paragraph 4 on 1 

Page 1, and it says:  "On such account, the 2 

communities were worried because neither local 3 

authorities nor the Company had called a meeting to 4 

inform about the Mining Project." 5 

          Do you see that? 6 

     A.   Yes, I see it. 7 

     Q.   Why should the local authorities or the 8 

Companies have convened a meeting to provide 9 

information about this Mining Project?  Why must they 10 

have done that? 11 

     A.   Well, in our community, I participated in 12 

social organizations from a young age.  I worked in a 13 

drinking water project.  I worked in the Committee for 14 

Improvement.  The Committee was the one who got the 15 

water service going.  It was not the Municipality at 16 

the beginning.  And the custom has always been that 17 

anything to be done, well, the community is informed. 18 

     Q.   Was it your understanding, Mr. Sandoval, 19 

that there was an obligation on the part of the local 20 

authorities or the Company to convene such a meeting? 21 

     A.   Well, I can't say that the Company had the 22 
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obligation, because the Company, when it came, had the 1 

obligation to investigate who it was contacting and 2 

how this had been set up.   3 

          But in terms of the community, the COCODE 4 

was under an obligation to inform a meeting, because 5 

the maximum authority of a COCODE is the assembly, not 6 

the governing body--  7 

     Q.   Thank you very much. 8 

     A.   --or not the directors. 9 

     Q.   Thank you very much.   10 

          And, continuing on the next sentence, you 11 

say:  "For this reason, in late March 2011, I called a 12 

meeting at the community room of La Choleña village to 13 

share the information about the work that was being 14 

carried out by the construction company (photos of 15 

houses) and the Mining Project." 16 

          Do you see that part? 17 

     A.   Yes, I see it. 18 

     Q.   And so, you personally called this meeting 19 

in late March 2011; is that correct? 20 

     A.   Yes. 21 

     Q.   And you called this meeting because neither 22 
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the Municipal Authorities nor the mining company had 1 

engaged in Consultations with respect to this Mining 2 

Project.  That was the reason; correct? 3 

     A.   Yes, that's right. 4 

     Q.   And in that meeting you spoke to your 5 

neighbors; correct? 6 

     A.   That's right. 7 

     Q.   And what was done at the meeting was to 8 

share the information about the work that the 9 

construction company and the project had been doing. 10 

          That's what you stated; correct? 11 

     A.   Yes, regarding the information that had been 12 

published in the daily newspaper, Sol de San Pedro.  13 

We did not have any information from the Company; only 14 

what had been published. 15 

     Q.   Thank you very much.  Now if we can turn to 16 

the next page of your Statement.  And if we could turn 17 

to the Paragraph 6 that is on Page 2.  18 

          Very well.  You begin this paragraph by 19 

saying: "By mid-2011." 20 

          Do you see that? 21 

     A.   Yes, I do. 22 
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     Q.   And then on the sixth line of this 1 

paragraph, which is the fifth line in English, you 2 

mention some "walks to demonstrate opposition to the 3 

mining company." 4 

          Do you see that? 5 

     A.   That's right.  I see it. 6 

     Q.   Those walks took place in mid-2011; correct? 7 

     A.   That's right.  Well, not exactly mid-2011, 8 

but they took place. 9 

     Q.   So, they took place in 2011; correct? 10 

     A.   Yes, that's right. 11 

     Q.   As you say in your Statement, those walks 12 

were to demonstrate opposition to the mining company.   13 

          So, at that time you rejected the mining 14 

company; correct? 15 

     A.   That's right.  The Company from that time 16 

didn't do things correctly.   17 

          At those meetings, by mid-2011, at the 18 

Municipal Hall of San José del Golfo, well, the 19 

Colonel appeared, and he said his name was Vincente 20 

Arias Méndez, and he said that he had been with the 21 

Army, and he practically worked for the Company at the 22 
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time.  And he came in and he congratulated us for what 1 

we were doing, and he offered his assistance to 2 

organize us, so that when the Company would come in, 3 

we would be duly organized.   4 

          But he never said "I work for the Company" 5 

or "I'm from the mining company."  What he said is 6 

that he was conducting a social and economic study of 7 

the Municipality to see whether anybody was interested 8 

in buying it. 9 

     Q.   So, what do you mean by "demonstrate 10 

opposition to the mining company"? 11 

     A.   Well, "demonstrate" meaning, you know, 12 

letting everyone know that the Company had not done 13 

things right from the very beginning. 14 

     Q.   Let us look at Paragraph 8 of your 15 

Statement.  It's on the same page.   16 

          And it says:  "By early 2012, they started 17 

with moving soil, and we did not know if they had a 18 

license or not.  Then, we asked for a meeting to 19 

demand a copy of the Environmental Impact Assessment 20 

(EIA).  Upon reviewing the EIA, we found that the 21 

members of the COCODE of La Choleña village and of the 22 



Page | 849 
 

B&B Reporters 
001 202-544-1903 

Municipal Council from February 2010, well, they had 1 

been presented the Project by the mining company.  2 

They were even provided a document to sign and give an 3 

opinion on the Project, included in the EIA, but we 4 

were unaware of all of this." 5 

          Do you see that? 6 

     A.   Yes, that's right. 7 

     Q.   So, by early 2012, you knew that the mining 8 

company was conducting work on-site; correct? 9 

     A.   That's right. 10 

     Q.   When you said that you asked for a meeting 11 

to demand a copy of the EIA, who was at that meeting?  12 

Who did you meet with? 13 

     A.   It was at the Congress.  There was a 14 

legislator--I don't remember exactly who--but we asked 15 

for that information.  We went through Congress, 16 

through the PDH.  Well, those were the bodies that 17 

would allow us to have more access to information. 18 

     Q.   Thank you. 19 

          Were you present at the meeting? 20 

     A.   Yes, I was. 21 

     Q.   You mention here that you asked for a copy 22 
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of the EIA. 1 

          How did you know that an EIA existed, or 2 

should exist, at least? 3 

     A.   Well, you don't have to be a learned person 4 

to know that some steps need to be taken, and if the 5 

company was moving soil, it means that the Company 6 

already had that information that we were asking for. 7 

     Q.   As you say here on this paragraph, you said, 8 

"upon reviewing the EIA." 9 

          So, did you personally review the EIA?  10 

Correct? 11 

     A.   Yes.   12 

          The only thing I wanted to clarify is that 13 

there are technical aspects of it that one does not 14 

understand.  But it is striking to find that the EIA 15 

that the Project had been submitted to the 16 

Municipality and the COCODE.   17 

          I'd like to ask as well--and I say this in 18 

my Statement--that, later on, after the first 19 

meeting--  20 

     Q.   Mr. Sandoval, excuse me for interrupting 21 

you.  My question was whether you had reviewed the 22 
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EIA.  1 

     A.   Yes, I did review it. 2 

     Q.   As the President said at the beginning of 3 

this examination, if a question is simple, please 4 

answer by saying "yes" and "no."  You don't really 5 

need to make a speech afterwards.  Okay? 6 

          Mr. Sandoval, you said:  "Upon reviewing the 7 

EIA, we were able to find." 8 

          Who else reviewed the EIA at that time? 9 

     A.   Well, truth be told, the information is 10 

shared, and there are other colleagues who have access 11 

to the EIA.  12 

     Q.   You say that "upon reviewing the EIA, we 13 

found that the members of the COCODE of La Choleña 14 

village and of the Municipal Council have been 15 

presented the project by the mining company." 16 

          Do you see that, that section of your 17 

Statement? 18 

     A.   Yes, I do. 19 

     Q.   But, in reality, when you saw those 20 

statements in the EIA, you considered that the 21 

consultations that were required had not been carried 22 
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out; correct? 1 

     A.   Yes, because, upon my understanding of the 2 

situation and in accordance with the customs of the 3 

community, the information needs to be shared with the 4 

community.  The community has to gain knowledge of 5 

what's going to be done. 6 

     Q.   And you specifically considered that those 7 

consultations should have taken place in an 8 

appropriate manner? 9 

     A.   Definitely. 10 

     Q.   Okay.  When you found out about this in 11 

early 2012, neither you nor the members of your 12 

community nor the legislators that you interacted with 13 

filed an amparo because of this lack of consultations; 14 

correct? 15 

     A.   It was not filed because the law establishes 16 

certain periods, and we were not aware of this 17 

beforehand.  We didn't know about this situation 18 

immediately. 19 

     Q.   Thank you. 20 

          My question is:  When you did find 21 

out--because here at Paragraph 8, you said that you 22 
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saw the EIA--you saw that the EIA said that certain 1 

consultations had taken place, and you considered that 2 

those consultations had not occurred.  At that time 3 

you did not file an amparo; correct? 4 

     A.   No amparo was filed. 5 

     Q.   Okay.  We are going to show on the screen 6 

another document.  We can take the Statement out.  It 7 

is Document C-742. 8 

          Very well.  For the record, Mr. Sandoval, 9 

this is a report from the Sierra Madre Group.  It's 10 

called "Second Phase Report:  Conduct of study on 11 

local perception of the projects," and it is dated 12 

2010. 13 

          On the first page there is a heading that 14 

says "Description," and then you have a paragraph 15 

underneath it.  The paragraph says:  "According to the 16 

methodology planned for the local perception study on 17 

Project Progreso VII, several activities were carried 18 

out to gather the opinion and assessment of both the 19 

local authorities:  Mayors, councilors and trustees, 20 

coordinators of municipal planning offices, as well as 21 

people in charge of public institutions represented in 22 
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the municipalities.  Also of the directly and 1 

indirectly affected communities of the two 2 

municipalities, San Pedro Ayampuc and San José del 3 

Golfo, in the Department of Guatemala." 4 

          Do you see the paragraph? 5 

     A.   Yes, I do. 6 

     Q.   The third paragraph of that same page says:  7 

"This process carried out by Sierra Madre personnel 8 

was carried out during the months of January and 9 

February 2010 with wide participation of the target 10 

audiences." 11 

          Mr. Sandoval, you did not participate in 12 

these activities in January and February 2010; is that 13 

right? 14 

     A.   Yes, that's right. 15 

     Q.   On that same page--and we can cull it 16 

out--we have an activity schedule, activities that 17 

were carried out.  It is a table.  And the first 18 

activity that was carried out was an interview with 19 

individuals with community leadership and presidents 20 

of COCODEs. 21 

          Do you see that? 22 
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     A.   Yes.  That's right. 1 

     Q.   On the next column to the right, you can see 2 

that this activity included the La Choleña village, 3 

amongst others. 4 

          Do you see that? 5 

     A.   Yes, I do. 6 

     Q.   You confirmed that you reside with your 7 

family in that village; correct? 8 

     A.   Yes, correct. 9 

     Q.   If we go two rows down on this same table, 10 

we are going to show, further down, the last two.  11 

Okay.  That's it.   12 

          And it says that the following activity was 13 

carried out:  "Accompaniment in the presentation of 14 

the project, perception polls with focus groups on the 15 

direct and indirect intervention locations." 16 

          Do you see that? 17 

     A.   Yes. 18 

     Q.   Next page, please, Page 2 of the document.  19 

We see a heading here that makes reference to San José 20 

del Golfo. 21 

          Do you see that? 22 
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     A.   Could this be culled out? 1 

     Q.   Yes.  They have just done it. 2 

          Just to confirm, sir, La Choleña is in the 3 

San José del Golfo municipality; correct? 4 

     A.   Yes, that's right. 5 

     Q.   The first paragraph under this heading 6 

says:  "Given the level of organization and 7 

participation in this municipality, direct interviews 8 

were conducted with municipal officials, public 9 

institutions and community leaders of the La Choleña 10 

village, as well as the presentation the project to 11 

the municipal authorities, to the Municipal 12 

Development Council and members of the Community 13 

Council of said village." 14 

          Do you see that? 15 

     A.   I do. 16 

     Q.   Okay.  We need to go down, and we see those 17 

pictures.  Let's show the pictures on these 18 

presentations.  Let's blow these pictures up. 19 

          Do you recognize any of the individuals 20 

shown on the picture right now?  21 

     A.   Can we please cull this out more, blow it up 22 
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more?   1 

          In the first picture, there are two 2 

individuals that are standing up.  I don't recognize 3 

any of them. 4 

     Q.   Umm-hmm. 5 

     A.   In the second one, I do recognize Héctor 6 

Reyes.  Can you blow it up more? 7 

     Q.   Yes, of course. 8 

     A.   I recognize--well, that's not really clear, 9 

the image is not really clear.  Well, the 10 

person--well, the person that has his arms crossed, I 11 

am sure, is Héctor Reyes. 12 

     Q.   Okay.  Héctor Reyes.  Very well.   13 

          Let us go to Page 4 of this document, 14 

please. 15 

          PRESIDENT KALICKI:  Let me just ask a 16 

clarification.  Héctor Reyes is identified in this 17 

document as the vice mayor; I'm not sure if that's the 18 

vice mayor of San José del Golfo or of La Choleña.  19 

But what do you understand Mr. Reyes's position to be? 20 

          THE WITNESS:  Well, look, as far as I know, 21 

he was first council member or vice mayor of San José 22 
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del Golfo.  He is an individual that has rented out 1 

houses to the Company in the San José del Golfo 2 

municipality. 3 

          PRESIDENT KALICKI:  Thank you very much. 4 

          THE WITNESS:  Thank you, Madam President. 5 

  BY MR. LLANO:   6 

     Q.   Let's look at Page 4 of this document that's 7 

on the screen. 8 

          On the top of the page, there are a number 9 

of individuals that were present in meetings.  It's in 10 

blue on the top.   11 

          Let's cull this out, not just the picture, 12 

the whole box here in blue.  13 

          Okay.  Mention is made of the head of the 14 

24-Hour Attention Center, Dr. Mario Eduardo Godoy. 15 

          Do you see that? 16 

     A.   Well, apparently, there's a mistake here.   17 

     Q.   Interview with the Attention Center 18 

Director?  19 

     A.   No.  This shows members of a COCODE of 20 

La Choleña village.  Let me tell you that this COCODE 21 

was not named in an assembly.  The people for the 22 
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COCODE were appointed in a private home, and this is 1 

something that the Company should have realized of as 2 

to how the COCODEs were--the COCODE members were 3 

chosen democratically.  The COCODE members are 4 

currently being chosen democratically, not in a 5 

private home, as they were chosen here.  You can go to 6 

the San José del Golfo municipality.  You can ask for 7 

a copy of the registration of that COCODE, and you're 8 

going to see that the only thing that appears there 9 

are the signatures of those individuals that met at 10 

the meeting. 11 

     Q.   Do you know Dr. Mario Eduardo Godoy? 12 

     A.   Yes, I've seen him.  I cannot say that I 13 

know him personally. 14 

     Q.   Mention is made of Mario Noe Castellanos 15 

Ochoa.   16 

          Do you know this man?  17 

     A.   Of course.  He was the president at the 18 

time, and when things were not done correctly. 19 

     Q.   And you know Mr. Domingo Morales; correct? 20 

     A.   I know him.  He's in the not picture. 21 

     Q.   Let us look at Page 5 of this same document, 22 
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the next page.  There's a heading there that says 1 

"Views expressed in project presentation and focus 2 

groups." 3 

          Do you see that heading?  It's culled out on 4 

the screen. 5 

          Do you see it? 6 

     A.   Yes, I do see it. 7 

     Q.   After the heading, it says:  "In the case of 8 

this municipality, three presentations were made, One 9 

addressed to the municipal mayor, Nito Palencia and 10 

his first councilor, Héctor Reyes.  The second to the 11 

Municipal Development Council, and the third to the 12 

coordinating body of the Community Council of the 13 

La Choleña village."  14 

          Do you see that? 15 

     A.   Yes, I do. 16 

     Q.   Do you know Mr. Nito Palencia? 17 

     A.   Yes, I do. 18 

     Q.   Is he a relative of yours, maybe?  19 

     A.   No.  Truth be told, he isn't.  There are 20 

many Palencias, but no. 21 

     Q.   Okay.  Thank you. 22 
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          On the next paragraph it says:  "On the 1 

three occasions, the Exmingua team, together with the 2 

Sierra Madre Group, presented details of the project 3 

as well as the different actions envisaged within the 4 

mitigation measures, and other aspects concerning the 5 

impacts that the project would have at the time of its 6 

implementation, and responded to the different doubts 7 

that were expressed." 8 

          Do you see that? 9 

     A.   Yes, I do.  Of course, I see it. 10 

     Q.   And on the side, you see a picture here, a 11 

photograph.  Let us cull it out.  It says the 12 

following: "Luis García, pastor of the evangelical 13 

church expresses his doubts about the mining 14 

activity." 15 

          Do you see that? 16 

     A.   Yes, of course.  17 

     Q.   Do you know Pastor García? 18 

     A.   Yes.  In effect, I've spoken to him.   19 

          I'd like to add something.  The Company sent 20 

computers to the community, and then he took them to 21 

him because the community rejected those computers. 22 
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     Q.   Okay.  So, you know Pastor García? 1 

     A.   I've seen him.  I don't know him personally. 2 

     Q.   Okay.  Page 6 of the same document.  It's 3 

the next page.   4 

          It says, from the following paragraph, 5 

following full paragraph, it says:  "As a result of 6 

that meeting, a presentation for the COMUDE and other 7 

Councilors and Syndics of the Municipal Corporation 8 

was planned.  This activity was held at the town hall 9 

on February 2 from 10 to 1:00 p.m., with the 10 

participation of 19 people from the Evangelical 11 

Church, Public Health, Education, Peace Court, 12 

National Civil Police, as well as with decision-making 13 

municipal personnel."  14 

          Do you see that? 15 

     A.   Yes, of course I see it. 16 

     Q.   Let us take this, cull it out, and you see a 17 

picture here.  It's a photograph in connection with 18 

this activity, and perhaps this photograph is a little 19 

clearer.  I'd like to see whether you recognize these 20 

individuals here.  You see here Mr. Héctor Reyes; he 21 

is at the center.  I don't know if you recognize any 22 
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other individual here.   1 

          Mention is made of Pedro Garcia from 2 

Exmingua and Magali Tercero from the GSM.  And then it 3 

says they're sharing information with COMUDE of San 4 

José del Golfo.  Do you see any other members from the 5 

San José del Golfo COMUDE here? 6 

     A.   Members of the COMUDE, I have no idea. 7 

     Q.   Okay.  Let us go to the next page, Page 7 of 8 

this document.   9 

          Here it says "presentation in the La Choleña 10 

village."  And then it says in the following 11 

paragraph--very well--"The activity was held in the 12 

community hall in the evening, according to the 13 

community's convenience, with the presence of seven 14 

members of the COCODE coordinating body, including the 15 

second council member of the Municipality who hails 16 

and resides in that village." 17 

          Do you see that? 18 

     A.   Yes. 19 

     Q.   You said that there were a number of 20 

concerns that you had in connection with the manner in 21 

which the members of the COCODE were chosen at the 22 
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time. 1 

          I'd like to confirm with you the following:  2 

You did not mention in your Statement, in your Witness 3 

Statement, that at the time--that is to say in 4 

2010--there was another COCODE in this community; 5 

correct? 6 

     A.   Correct. 7 

     Q.   Now, if we look at the next paragraph, it 8 

says the following: "Details of the project were 9 

explained, including the following.  It is a small 10 

project compared to others known.  For example, the 11 

processing is reduced 150 tons/day in relation to the 12 

7 and 8,000 tons that are processed in the mining 13 

company Marlin." 14 

          Do you see that? 15 

     A.   Yes. 16 

     Q.   Do you know of the existence of the Marlin 17 

Mining Company? 18 

     A.   Yes.  I'm aware of that. 19 

     Q.   And did you have knowledge of the difference 20 

in size between the Exmingua mine and the Marlin mine?  21 

Were you aware of that? 22 
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     A.   I'm aware of that because a visit was paid 1 

to the mine, and there Mr. Morales has said that this 2 

was an artisanal project, and it was extremely small, 3 

artisanal.  Well, the word "artisanal" should not be 4 

used for an investment of this type. 5 

     Q.   Mr. Sandoval, you just said that you paid a 6 

visit to the mine.  When was it? 7 

     A.   I don't remember the exact date, but I 8 

remember I entered there once, and Congressman Mejia 9 

was also there. 10 

     Q.   Who invited you to go on that visit? 11 

     A.   We were asked to go on that visit, and 12 

Congressman Mejia coordinated the visit via the MEM. 13 

     Q.   So, you asked for a visit and the visit was 14 

granted to you? 15 

     A.   Yes.  It was asked and it was granted, the 16 

visit was. 17 

     Q.   Who else was present at the site when you 18 

visited? 19 

     A.   I don't know if they were members of the 20 

community or members of institutions. 21 

     Q.   You said that you do not recall exactly when 22 
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this was, but, let's say, 2010, 2011, 2012, 2013, 1 

generally speaking? 2 

     A.   Well, it was at the beginning.  I think it 3 

was 2012. 4 

     Q.   Okay.  2012.  Very well. 5 

          Let us go back to your Witness Statement.  6 

Paragraph 32.  The first sentence says:  "From the 7 

benefits allegedly provided by Exmingua, I am aware 8 

that it only provided school supplies and there was a 9 

health clinic in the same place as their offices." 10 

          Nothing else.  Do you see that? 11 

     A.   I do.  Yes, I do. 12 

     Q.   I'm going to look at C-864.  For the record, 13 

this is a report of remarkable facts or events.  It 14 

says "Development of Remarkable Facts," dated 2012. 15 

          Let us look at Page 4 of this document.  16 

Page 4.  Very well.   17 

          If we look at (d) at the top of the page, it 18 

says:  "16 July 2012.  Attempts were made to deliver 19 

eight computer equipment donated to the primary school 20 

of La Choleña village.  However, eight individuals, 21 

led by Álvaro Sandoval, blocked the access to the 22 
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school, forcing them to return with the equipment to 1 

the headquarters in San José del Golfo.  The Director 2 

of the establishment was dismissed at the request of 3 

some parents of school children." 4 

          Now, Mr. Sandoval, did you block, 5 

personally, the delivery of these computers? 6 

     A.   I did not block the delivery of these 7 

computers.  The only thing that I knew is that they 8 

were going to deliver computers, but I did not see 9 

computers. 10 

     Q.   So, you did not personally block the 11 

delivery of these eight computers to students of the 12 

school; correct? 13 

     A.   Correct. 14 

     Q.   Let us look at (e), the next one.  It says:  15 

"July 31, 2012, the eight pieces of equipment were 16 

installed in the Primary School of the San Antonio el 17 

Ángel schools, since the COCODE of the place and also 18 

the Director requested it in writing.  And this also 19 

led to someone from the Opposition Party to be 20 

aggressive towards a student, and the parent presented 21 

a complaint before the National Civil Police of San 22 
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José del Golfo." 1 

          Do you remember this? 2 

     A.   No.  I do not know of this. 3 

     Q.   Let's move on to Page 1 of this document.  4 

And at Section C, there is reference to the month of 5 

January.  We are talking about 2012.  And the first 6 

remarkable event reads:  "In mid-January, an attempt 7 

was made to develop a Medical Day in the village of 8 

La Choleña, which was sabotaged by two families headed 9 

by"--and this is redacted.  10 

          "This led to the dismantling of the dental 11 

clinic which operated since September the previous 12 

year." 13 

          Do you see that? 14 

     A.   Yes. 15 

     Q.   The portion that has been redacted refers to 16 

you; correct? 17 

          And we do have the original document.  18 

          MS. SANOJA:  Objection, Madam President.  He 19 

should be shown the document without the redaction. 20 

          PRESIDENT KALICKI:  I have no objection to 21 

doing that. 22 
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          Do we have that in the record?  We just need 1 

to make sure we have no representatives of 2 

Non-Disputing Parties present. 3 

          MR. LLANO:  Madam President, I don't think 4 

we need to go to confidential session.  I'm asking him 5 

about him personally, whether he was involved.  I'm 6 

not asking about third parties. 7 

          PRESIDENT KALICKI:  You just--what you have 8 

just represented that the blacked-out, redacted 9 

portion has his name.  Rather than playing a memory 10 

game, if it has his name, why not show him that it has 11 

his name? 12 

          MR. LLANO:  We'll come back to that, Madam 13 

President, with the unredacted version. 14 

          PRESIDENT KALICKI:  Okay.  But just so I 15 

don't have to pause again, do we any representatives 16 

of Non-Disputing Parties present?  If so, it's not 17 

going to slow things down.  18 

          ZOOM TECHNICIAN:  No, we do not. 19 

          PRESIDENT KALICKI:  Okay.  All right.  Well, 20 

then, if you want to ask him from memory, if this was 21 

him, that's fine, but don't make a representation to 22 
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him about what's behind the redaction with that if 1 

you're not prepared to show him or show us.  But can 2 

you ask him about the event without that as well. 3 

          MR. LLANO:  Point taken.  Thank you. 4 

  BY MR. LLANO:   5 

     Q.   Mr. Sandoval, do you recall this Medical 6 

Day, mid-January 2012?  Mr. Sandoval, can you hear me? 7 

     A.   Yes, I can hear you now, but I lost you. 8 

     Q.   Mr. Sandoval, again, do you recall this 9 

Medical Day in La Choleña? 10 

     A.   Yes, I do recall. 11 

     Q.   Do you recall whether this Medical Day was 12 

sabotaged, undermined by the family members? 13 

     A.   Well, I know that it was going to be held at 14 

the school, and it was not at a home since it was a 15 

company they needed to hire--they had to hire a 16 

house--and they should have hired a house or looked 17 

out for a house and do it there, but they suspended 18 

school activities and did it there, and it was wrong. 19 

     Q.   What is the population in La Choleña?  20 

     A.   Are you talking about numbers? 21 

     Q.   More or less.  In broad terms. 22 
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     A.   La Choleña has about 1,000 and plus 1 

inhabitants. 2 

     Q.   Let's look at a different document, C-705.  3 

          And for the record, this is a Report on 4 

social programs of 2012, and I would like to show you 5 

Paragraph 5 of this document. 6 

     A.   Would you please zoom in? 7 

     Q.   No, no.  We are not there yet. 8 

          And at Page 5, there is a Table Number 5 9 

that is titled "Patients per community cared for at 10 

the Exmingua Clinic March-May 2012, San José del 11 

Golfo." 12 

          Do you see it? 13 

     A.   Yes, I can see it. 14 

     Q.   And the total, if we add up all of the 15 

patients carried for at San José del Golfo during that 16 

period of time, equals more than 100 patients.  We can 17 

do the numbers, but the number is 1,047 in the 18 

far-right column.  But you can see here in this table 19 

that out of these patients, 115 were from La Choleña, 20 

only between March and May 2012. 21 

          Do you see that figure; right? 22 
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     A.   Yes, I can see it. 1 

     Q.   So, during that period of time, that is two 2 

months in 2012, this clinic, Exmingua Clinic, cared 3 

for about 10 percent of the population of La Choleña.  4 

115 out of about 1,000 inhabitants in the village; is 5 

that correct? 6 

     A.   Well, I can't tell you whether this is 7 

correct or not because I did not see this.  I do not 8 

have any knowledge.  I do not know whether these 9 

individuals went to the clinic. 10 

     Q.   So, you don't know whether someone went to 11 

the clinic? 12 

     A.   Well, at least I don't know. 13 

     Q.   Very well. 14 

          Let's look at Page 7 of this document.  15 

There is a table here on top that shows the procedures 16 

done at the clinic, and it says that they had 17 

surgeries, they had Pap smears, they had also 18 

ultrasounds.  19 

          Do you see that? 20 

     A.   Yes, I see that. 21 

     Q.   Surgeries.  How many medical centers are 22 
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there in La Choleña? 1 

     A.   In La Choleña, there is only one health 2 

center that only offers primary healthcare. 3 

     Q.   So, they don't offer any surgeries? 4 

     A.   No, not in La Choleña. 5 

     Q.   Very well.  Let's go back to your Statement, 6 

Mr. Sandoval.  7 

          PRESIDENT KALICKI:  Mr. Llano, before we 8 

move on to other questions, just for planning 9 

purposes, I know you had originally estimated about 30 10 

minutes of cross for this Witness, and you're at about 11 

43.  It's your time, but do you have a sense of how 12 

much longer you'll have?  13 

          MR. LLANO:  Can you give me one minute to 14 

confirm with my colleagues, Madam President. 15 

          PRESIDENT KALICKI:  Yes.  And I don't need 16 

an exact number.  I'm not holding you to anything, but 17 

I'm just trying to get a sense.  That's fine. 18 

          MR. LLANO:  Why don't we do this, Madam 19 

President.  Let me just take a few more minutes with 20 

Mr. Sandoval and then we can, perhaps, conclude. 21 

          PRESIDENT KALICKI:  Okay.  And I'm not 22 
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pushing for a break at this point.  It was just a 1 

question.  Please continue. 2 

          MR. LLANO:  Thank you. 3 

  BY MR. LLANO:   4 

     Q.   Let's move on to Paragraph 30, please.  And 5 

at Paragraph 30, the first sentence reads "an amparo 6 

was also filed with the Supreme Court of Justice 7 

through CALAS due to a lack of consultation under the 8 

ILO Convention 169 for the granting of the 9 

Exploitation License, which was issued in 2016 and 10 

suspended the Exploitation License." 11 

          That's what your Statement says; correct? 12 

     A.   Yes, correct. 13 

     Q.   But you know that, in addition to suspending 14 

the Exploitation License, the Constitutional Court 15 

ordered the Ministry of Energy and Mines to hold 16 

consultations under Convention 169 in connection with 17 

this Project. 18 

          You know that; correct? 19 

     A.   Yes, I do. 20 

     Q.   So, you know or you knew that the 21 

Constitutional Court ordered the Ministry of Energy 22 
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and Mines to hold consultations; correct? 1 

     A.   Yes. 2 

     Q.   But you did not mention that order in this 3 

Statement; correct? 4 

     A.   I only say that the Project was suspended, 5 

and now there should be consultation and that is a 6 

different matter. 7 

     Q.   And you do not mention in your 8 

Statement--and I am not inviting you to do so now.  9 

You do not mention whether those consultations were 10 

held or not, to date; correct?  There is no mention 11 

whether they were held or not; correct?  12 

     A.   No.  No.  There is no mention of that. 13 

     Q.   Thank you very much, Mr. Sandoval. 14 

          MR. LLANO:  And I have no questions. 15 

          PRESIDENT KALICKI:  Thank you. 16 

          THE WITNESS:  Madam President, would you 17 

allow me a second?  I would like to add that attorney 18 

had me talk about COCODEs, but I indicated--  19 

          MR. LLANO:  I will object, Madam President.  20 

This is out of order.  I have rested.   21 

          PRESIDENT KALICKI:  Yes. 22 
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          MR. LLANO:  And the Witness is in 1 

Respondent's hands. 2 

          PRESIDENT KALICKI:  Yes.  Mr. Sandoval, let 3 

me turn things over to Ms. Sanoja.  I'm sure she will 4 

ask you and allow you to make such statements as she 5 

considers appropriate, but I want this process to be 6 

under the control of one or the other attorney. 7 

          So, Ms. Sanoja, your Witness. 8 

          MS. SANOJA:  Thank you very much, Madam 9 

President.  I just need a couple of seconds to confer 10 

with my colleagues. 11 

          (Pause.) 12 

          MS. SANOJA:  Can you hear me?  13 

          THE WITNESS:  Yes. 14 

          MS. SANOJA:  Madam President, I just need a 15 

couple of seconds.  Can you hear me-- 16 

          PRESIDENT KALICKI:  I'm sorry.  Yes.  I 17 

nodded.  I nodded when you asked that before.  I'm 18 

sorry I didn't verbalize.  By all means, take that. 19 

          MS. SANOJA:  Muchas gracias. 20 

          (Pause.) 21 

          MS. SANOJA:  Thank you, Madam President. 22 
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REDIRECT EXAMINATION 1 

  BY MS. SANOJA:   2 

     Q.   Mr. Sandoval, you were taken to a document 3 

in which you saw that there was a presentation in 4 

La Choleña. 5 

          Do you remember? 6 

     A.   Yes. 7 

     Q.   Could you please explain and that 8 

presentation was made to the COCODE; correct? 9 

     A.   Yes. 10 

     Q.   Could you please explain a little bit how 11 

that COCODE came to be?  12 

     A.   Yes.  I audited the COCODE situation in San 13 

José del Golfo, and I found out that this COCODE was 14 

organized at a home, while there was a whole room at 15 

the community level that could have been used for the 16 

meetings, and the community was never invited to elect 17 

the individuals.  Therefore, that, COCODE was not 18 

elected by the community during an assembly.  And the 19 

assembly is the highest authority for a COCODE.  This 20 

is--these are not just my words.  This is what we see 21 

in the text of the Law. 22 
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     Q.   Thank you very much, Mr. Sandoval. 1 

          MS. SANOJA:  I have no further questions. 2 

          PRESIDENT KALICKI:  Thank you very much. 3 

          Mr. Townsend, do you have any questions for 4 

the Witness? 5 

          ARBITRATOR TOWNSEND:  I do not.  Thank you. 6 

          PRESIDENT KALICKI:  Thank you. 7 

          Mr. Douglas? 8 

          ARBITRATOR DOUGLAS:  Nor do I. 9 

          PRESIDENT KALICKI:  Thank you. 10 

          Mr. Sandoval, just a few questions from my 11 

end. 12 

QUESTIONS FROM THE TRIBUNAL 13 

          PRESIDENT KALICKI:  First, at the beginning 14 

of your testimony, you said that there have been--you 15 

said that you're at about 10 years of continuing 16 

resistance to the Project.  And I'm curious, given 17 

that the activity at the Project has been suspended 18 

for, let's say, a little over five years, now, what is 19 

the purpose for continued demonstrations at the site?  20 

Why are demonstrations continuing if there's no 21 

activity there now?  22 
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          THE WITNESS:  The truth of the matter is 1 

that the situation has not been completely resolved.  2 

We're still awaiting the consultation process, so the 3 

assembly decided to remain in place, not constantly, 4 

but we do have a presence, as there is a final 5 

solution for the consultation. 6 

          PRESIDENT KALICKI:  I see.  You say "not 7 

constantly" but you have a presence. 8 

          Does that mean sometimes there are 9 

protesters there and sometimes they are not? 10 

          THE WITNESS:  Because of the pandemic, the 11 

situation changed because it's not what we had before 12 

the pandemic, so the situation varies. 13 

          PRESIDENT KALICKI:  I see.  Okay.  And if 14 

you can take your mind back to 2016, we've heard a lot 15 

of testimony in your Witness Statement and today about 16 

the earlier periods, 2010, 2012, 2014.  But there is 17 

only one paragraph of your Statement that discusses 18 

the later period.  It's Paragraph 28.  But my question 19 

is just more general. 20 

          Could you describe in your own words the 21 

extent of protest activity that was at the gate during 22 
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2016?  Was that constant, was it occasional? 1 

          THE WITNESS:  Starting in 2012 and prior to 2 

the pandemic, it was constant.  We had shifts.  We 3 

were organized based on shifts, but there were 4 

individuals that were participating here and there 5 

because in that location, there are rules.  So, based 6 

on their availability, they could be there at night or 7 

during the day.  In my case, my children participated 8 

at night, and myself and my mother did so during the 9 

day.  My wife was there and my father was there too.   10 

          So, for example, that changes and also, 11 

based on the activity, you have different--the number 12 

of different individuals also changes. 13 

          PRESIDENT KALICKI:  And during that time in 14 

2016 where you or your family were present at the 15 

gate, were vehicles associated with the mine able to 16 

enter and leave, or was the objective to try to block 17 

those vehicles from entering and leaving? 18 

          THE WITNESS:  There was somehow a court 19 

order, and what we tried to do was if they were going 20 

there to work, that's what we were trying to prevent.  21 

There was an order.  We didn't want them to continue 22 
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working.  There was an order to suspend operations. 1 

          PRESIDENT KALICKI:  Okay.  All right.  2 

That's fine.  Thank you very much.  I appreciate that. 3 

          Let me ask--Mr. Townsend.  Yes. 4 

          ARBITRATOR TOWNSEND:  If I can just ask one 5 

follow-up. 6 

          Mr. Sandoval, what is your objective with 7 

regard to the Progreso VII mine?  What are you trying 8 

to achieve? 9 

          THE WITNESS:  The objective is for the 10 

Company itself, and also for other companies, to do 11 

their work right from the outset, otherwise their 12 

investments are going to be at risk, because in this 13 

case the Company didn't do it fine.  If at the outset 14 

they go out to the communities, they meet with the 15 

communities, they provide the information to the 16 

communities.  That is what they had to do, in 17 

particular, in the area of influence.   18 

          But they didn't do it at the outset, and you 19 

can see in my Statement that Mr. Vincente Arias Méndez 20 

does not identify himself as someone who works for the 21 

Company, who was hired by the Company.  Mr. Achila is 22 
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conducting the housing survey, but they are not 1 

saying--he doesn't say that this is for the Company.  2 

There is no information.  And, honestly, this is 3 

really upsetting.  We would like for everything to be 4 

done well.  Peace is possible when things are done 5 

right. 6 

          ARBITRATOR TOWNSEND:  You say "from the 7 

outset."  But the outset is 10 years ago, now. 8 

          What is it you're trying to achieve now? 9 

          THE WITNESS:  We would like to complete the 10 

final process, that is, the order issued by the Court, 11 

consultation, and then during consultation, to define 12 

what people say. 13 

          PRESIDENT KALICKI:  Does that suggest that, 14 

if MARN were to--if the Ministry were to now organize 15 

a consultation process, that you would be open to the 16 

mine resuming activity thereafter?  Or is your mind 17 

made up about what the outcome of that consultation 18 

process must be? 19 

          THE WITNESS:  No, I don't know.  I haven't 20 

made up my mind.  The result is the outcome of that 21 

process is to be defined by the population.  It is not 22 
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something that I can do, but that process has to take 1 

place. 2 

          PRESIDENT KALICKI:  Thank you.  3 

Mr. Townsend, I jumped in.  Did you have other 4 

questions?  5 

          ARBITRATOR TOWNSEND:  No, I don't.  Thank 6 

you. 7 

          PRESIDENT KALICKI:  All right.  Thank you. 8 

          So, let me turn back, first, to Mr. Llano 9 

and ask if you have questions arising from the 10 

Tribunal's questions. 11 

          MR. LLANO:  No further questions, Madam 12 

President. 13 

          PRESIDENT KALICKI:  Thank you. 14 

          And Ms. Sanoja? 15 

          MS. SANOJA:  I don't have any questions.  16 

Thank you very much, Madam President. 17 

          PRESIDENT KALICKI:  Thank you. 18 

          Mr. Sandoval, this completes your 19 

examination today.  The Tribunal is very grateful to 20 

you for coming to provide assistance.  It has been 21 

most helpful, and you are now free to go. 22 
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          Thank you again. 1 

          THE WITNESS:  Thank you all. 2 

          (Witness steps down.) 3 

          PRESIDENT KALICKI:  All right.  Counsel, why 4 

don't we take our 15-minute break now, and then I 5 

understand when we return it will be with Mr. Camey; 6 

is that correct? 7 

          MR. LLANO:  Yes. 8 

          PRESIDENT KALICKI:  Okay.  We will see you 9 

back.  It is 9:23 my time.  So, we'll see you back at 10 

around 38 or 40 past the hour. 11 

          (Brief recess.)   12 

          PRESIDENT KALICKI:  Welcome back, Counsel. 13 

          Before we bring in the next Witness, one 14 

question:  We have--I guess we have three Fact 15 

Witnesses still on the schedule for today. 16 

          Realistically, is there any chance we will 17 

finish those three Witnesses still with time on the 18 

clock, or is it likely those three Witnesses will take 19 

up the rest of the day?  I ask because with Ms. Liquez 20 

no longer testifying today, I don't know if this means 21 

we have to get the first Expert on deck, in case 22 
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Mr. Fuentes needed to start today, or whether 1 

realistically there is no way we are going to get 2 

past--we have Mr. Camey, Mr. Aguilar, and Mr. Pérez 3 

still lined up for today.   4 

          This is really a question mostly for 5 

Claimants, since you'll be doing the cross of those 6 

three Witnesses. 7 

          MS. MENAKER:  So, I don't think we would get 8 

to Professor Fuentes today, but--I mean, I know when 9 

we looked at it, we thought we would get to 10 

Ms. Liquez, but thought that there may be a chance it 11 

would be tomorrow morning.  I know this isn't helping.  12 

I'm just thinking out loud.  I know her cross was, 13 

like I said, a half hour.  I don't know.  I suppose, 14 

there--you know, if--yeah.  15 

          PRESIDENT KALICKI:  All right.  We can 16 

revisit this after the next Witness. 17 

          MS. MENAKER:  Yeah. 18 

          PRESIDENT KALICKI:  I just--you know, just 19 

looking ahead. 20 

          ARBITRATOR TOWNSEND:  Ms. Kalicki, could I 21 

just add a question, I think, for the Respondent:  Do 22 
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we really need all day tomorrow for Professor Fuentes? 1 

          MS. SANOJA:  Arbitrator Townsend--can you 2 

guys hear me?  3 

          ARBITRATOR TOWNSEND:  Yes. 4 

          PRESIDENT KALICKI:  Yes. 5 

          MS. SANOJA:  Yes?   6 

          I believe we have three hours allocated for 7 

him, so if you count that and the direct and the 8 

breaks, I think it will take pretty much all day 9 

tomorrow. 10 

          PRESIDENT KALICKI:  Okay.  Well, let's see 11 

where we are.  It doesn't make sense to start him 12 

today if he can't do his full Direct Presentation.  13 

So, if we have less than 45 minutes at the end of the 14 

day, it doesn't make sense, I think, to break that 15 

into pieces. 16 

          On the other hand, if we finish the three 17 

Fact Witnesses with an hour and a half on the clock or 18 

something, it would make sense to start his direct.  19 

So, let's see where we go with the next three 20 

Witnesses. 21 

          Okay.  So, how do I pronounce the next 22 
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Witness's name?  It is Camey or Camey (pronouncing.)?  1 

I want to do justice to him. 2 

          MS. SANOJA:  Madam President, it is Camey 3 

(pronouncing). 4 

          PRESIDENT KALICKI:  Camey (pronouncing.)  5 

Okay.  Thank you very much. 6 

          So, let us bring him in. 7 

          ZOOM TECHNICIAN:  Okay.  One moment. 8 

HUGO LEONEL CAMEY CASTELLANOS,  9 

RESPONDENT'S WITNESS, CALLED 10 

          MS. MENAKER:  Madam President, I've just 11 

been advised that there is just a small earthquake in 12 

México City, so I think our colleagues are offline for 13 

the moment. 14 

          PRESIDENT KALICKI:  All right.  Forgive me 15 

for--  16 

          MR. LLANO:  I'm back.  Things like these 17 

happen in Mexico City.  I think it's over now, but it 18 

was a momentary pause there for shifting grounds. 19 

          PRESIDENT KALICKI:  All right.  Mr. Llano, 20 

needless to say, safety comes first.  If at any point 21 

you or your colleagues need to take cover, we will 22 
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deal with that, if it arises, but unless I hear 1 

otherwise, I'll assume you're okay to continue. 2 

          MR. LLANO:  Please proceed.  It seems to be 3 

over now.  Thank you. 4 

          PRESIDENT KALICKI:  All right.  Thank you.   5 

          All right.  Well, welcome, Mr. Camey.  We 6 

appreciate your coming today to assist the Tribunal.  7 

Can you hear me and see me all right?  8 

          THE WITNESS:  Good morning, everyone.  Yes.  9 

Perfectly well. 10 

          PRESIDENT KALICKI:  Excellent.  Well, my 11 

name is Jean Kalicki.  On behalf of the Tribunal, we 12 

are grateful for your assistance today.  I have just a 13 

few brief introductions and instructions.   14 

          First, as you know, you will be asked a 15 

number of questions today by Counsel.  Please try to 16 

speak slowly in responding to the questions and to 17 

allow a pause between question and answer.  When we 18 

have two speakers speaking at the same time, the 19 

Interpreters and the Court Reporters can't take down 20 

accurately what is being said. 21 

          Secondly, if you don't understand a 22 
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question, please say so and it will be rephrased or 1 

repeated. 2 

          If you do understand it, please try to 3 

answer it concisely.  If it is a yes-or-no question 4 

and can fairly be answered "yes" or "no," that is all 5 

that is required.  If you need to provide more 6 

explanation, we understand, but please try to keep 7 

that short as all of our time is limited. 8 

          Do you understand? 9 

          THE WITNESS:  Fine. 10 

          PRESIDENT KALICKI:  Thank you.   11 

          And if you need a break for your comfort, 12 

please let me know.   13 

          All right.  Could the Witness be shown the 14 

witness declaration?   15 

          You will see on the screen in front of you a 16 

declaration of witnesses.   17 

          Could you please read this into the record?  18 

          THE WITNESS:  Yes, I can read it. 19 

          PRESIDENT KALICKI:  Please read it out loud. 20 

          THE WITNESS:  Witness Declaration:  I 21 

solemnly declare, upon my honor and conscience, that I 22 
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shall speak the truth, the whole truth, and nothing 1 

but the truth. 2 

          PRESIDENT KALICKI:  Thank you.  Do you also 3 

affirm that during your examination you will not 4 

receive or provide communications of any sort? 5 

          THE WITNESS:  Yes, I can so affirm. 6 

          PRESIDENT KALICKI:  Thank you. 7 

          And on the table in front of you, do you 8 

have any papers other than a copy of your Witness 9 

Statement? 10 

          THE WITNESS:  None.  Just the Statement. 11 

          PRESIDENT KALICKI:  Thank you. 12 

          And, finally, can you affirm that you have 13 

not attended, watched a recording, or read any 14 

Transcripts of the Hearing prior to joining us today? 15 

          THE WITNESS:  I can affirm that that is 16 

totally the case.   17 

          PRESIDENT KALICKI:  Thank you.   18 

          I then turn you over to Ms. Sanoja to get 19 

you started.  20 

          MS. SANOJA:  Thank you, Madam President. 21 

DIRECT EXAMINATION 22 
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  BY MS. SANOJA:   1 

     Q.   Good morning, Mr. Camey.   2 

          How are you? 3 

     A.   Good morning.  Fine, thank you. 4 

     Q.   Mr. Camey, you have your Statement before 5 

you.  Can you confirm for me, please, that at Page 5 6 

of your Statement that that is, indeed, your 7 

signature? 8 

     A.   Yes, it is.  I have it in hand, and I can 9 

confirm that it is my signature. 10 

     Q.   Can you confirm whether you have any 11 

modification or correction to make to your Statement? 12 

     A.   I confirm that it is exactly what I wrote. 13 

     Q.   Mr. Camey, can you tell us a bit about 14 

yourself, where you're from, and what is your work 15 

activity? 16 

     A.   Yes.  I would be pleased to. 17 

          Once again, good morning, everyone.  My name 18 

is Hugo Leonel Camey Castellanos.  I am 25 years old.  19 

I am the son and grandson of parents, grandparents who 20 

are originally from the village of La Choleña.  I grew 21 

up there.  It is a village of San José del Golfo, 22 
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which is a municipality of the Department of 1 

Guatemala.   2 

          I am a student.  I live in an area very 3 

close to the urban center of San José del Golfo, 4 

2 kilometers away from this mini city.  I'm living in 5 

my own home; at the same time, I am in a rolling 6 

terrain where there are several families living in 7 

complete harmony, of course.  I'm also at the foot of 8 

a hill.  I can walk up to the top in seven minutes, 9 

and I can observe the open pit of the open-pit mine of 10 

Progreso VII.  It's a mining operation project.   11 

          And I also am part of a family of five 12 

persons.  I can also tell you that I am participating 13 

and I'm a member of the Peaceful Resistance of 14 

La Puya.  And the main motivation that has led me to 15 

that is that when I climb that hill that takes me 16 

seven minutes to climb and I think about how we are so 17 

close to a project where we may have possible 18 

consequences if there is 100 percent exploitation and 19 

operation of the Company, this is something that 20 

concerns me, that worries me.   21 

          And in conversations in the family, with my 22 
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father, my mother, and other members of the family who 1 

are beyond the five of us, we have talked about that 2 

project and about what consequences it might have for 3 

us.  And our concern is a collective family concern 4 

that led me to go and seek out opportunities to become 5 

informed.  And, indeed, this is something that has 6 

motivated me to be a member of the Peaceful Resistance 7 

of La Puya. 8 

          MS. SANOJA:  Thank you very much, Mr. Camey.   9 

          I have no further questions. 10 

          PRESIDENT KALICKI:  Thank you. 11 

          Mr. Llano. 12 

          MR. LLANO:  Yes, Madam President.   13 

          Thank you. 14 

CROSS-EXAMINATION 15 

  BY MR. LLANO:   16 

     Q.   Good morning, Mr. Camey.   17 

          How are you?  It's a pleasure to meet you.  18 

     A.   Pleased to meet you.  Thank you. 19 

     Q.   My name is Rafael Llano, and I have some 20 

questions for you. 21 

          Mr. Camey, I'd like to begin with your 22 
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Witness Statement, and we are going to put it up on 1 

the screen so that you can review it together with me. 2 

     A.   Fine. 3 

     Q.   Let's go to Paragraph 5. 4 

     A.   Very well. 5 

     Q.   And in Paragraph 5, you begin by saying:  "I 6 

recall that in 2011, when the community found out that 7 

a company had planned to and develop a mining project 8 

within the area of the Municipality." 9 

          Do you see those words? 10 

     A.   Yes, I do. 11 

     Q.   When you speak of "the community," you are 12 

referring to the village of La Choleña where you live; 13 

is that right? 14 

     A.   Yes, that is right. 15 

     Q.   So, from--as from 2011, the community of 16 

La Choleña already knew that a mining project had been 17 

planned, as it says up on the screen; correct? 18 

     A.   Yes.  The community had information 19 

unofficially. 20 

     Q.   Very well.  On the same line of that fifth 21 

paragraph, you say, "At that time, I would accompany 22 
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my parents to the community meetings." 1 

          Do you see that? 2 

     A.   Yes, I do see that. 3 

     Q.   And that is because in 2011, you were 14 or 4 

15 years old; correct? 5 

     A.   That is correct. 6 

     Q.   And in the last sentence of that paragraph, 7 

you write:  "By that time, most community members did 8 

not know that there was a consultation process, but we 9 

did have the idea that we had to be taken into account 10 

in order for such a huge project to be installed and 11 

developed only a few meters away from where we lived." 12 

          Do you see that? 13 

     A.   Yes, I do. 14 

     Q.   You mention here in this sentence a 15 

"consultation process," and you say that there was the 16 

idea that "we had to be taken into account in order 17 

for such a large project to be installed and 18 

developed." 19 

          So who, in your understanding, had to be 20 

consulted exactly? 21 

     A.   The village of La Choleña has had a 22 
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community organization independent of the 1 

organization, and the custom is for the community to 2 

be taken into account in an assembly, and, of course, 3 

I should mention that it was the community that had to 4 

be consulted. 5 

     Q.   And when you say the community in an 6 

assembly, are you referring to all of the inhabitants 7 

in the village? 8 

     A.   Those who attend an assembly.  9 

     Q.   Yes.  Of course.   10 

          But all of the inhabitants of the village 11 

are invited to those assemblies; is that right? 12 

     A.   Yes, that is right. 13 

     Q.   So, your understanding is this is to include 14 

all the inhabitants of the village, or at least one 15 

had to invite all of the inhabitants of village; is 16 

that correct? 17 

     A.   Yes, that is correct. 18 

     Q.   Now, you are originally from the village of 19 

La Choleña.  I think we've already established that; 20 

is that right, Mr. Camey? 21 

     A.   Correct. 22 
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     Q.   And to illustrate for the Tribunal or to 1 

enlighten the Tribunal and all those present, the 2 

village of La Choleña is part of the municipality of 3 

San José del Golfo; is that right? 4 

     A.   Yes, it is. 5 

     Q.   And, in turn, San José del Golfo is part of 6 

Department of the Guatemala; is that right? 7 

     A.   It is right. 8 

     Q.   Mr. Camey, have you heard of Convention 169 9 

of the International Labour Association? 10 

     A.   I have heard the name, but not the content. 11 

     Q.   I understand. 12 

          But you know in general that the title--I'm 13 

not going to take you to the content--but the title of 14 

that Convention is a convention on rights of Indian 15 

and Tribunal--Indigenous and Tribunal Peoples? 16 

     A.   I've not really gotten into it.  I simply 17 

know it as "Convention 169."  18 

     Q.   Uh-huh.  Okay.  Very well. 19 

          We are now going to put another document on 20 

the screen, and that is R-5.  This document, for the 21 

record, is entitled "General Characteristics of the 22 
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Population 2018 Census," the population census of 1 

Guatemala. 2 

          And let's turn to Page 2, Mr. Camey.  On 3 

this page, the title, once again, says General 4 

Characteristics of the Population 2018 Census, and 5 

below that, it says Table A5.2, "Total population by 6 

towns according to municipality"--or by municipality. 7 

          Do you see that? 8 

     A.   Yes, I do. 9 

     Q.   And if we take note of the list of 10 

municipalities, the fourth one on the list is San José 11 

del Golfo.  Let's put it up on the screen. 12 

          There, you can see San José del Golfo. 13 

          Do you see that? 14 

     A.   Yes, I do. 15 

     Q.   And, according to the official census of 16 

Guatemala, the population of San José del Golfo in 17 

2018 was 7,229 inhabitants. 18 

          Do you see that? 19 

     A.   Yes, I see the number, but I can't verify 20 

that the number refers to that datum. 21 

     Q.   Now, do you see it?  It says "total 22 
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population," and below that, it says "7,229."  1 

          Do you see that now? 2 

     A.   Yes, I do. 3 

     Q.   And to the right of that, do you see the 4 

distribution by people or by ethnicity?   5 

          If we could extend it to the right, please.  6 

There we have it. 7 

          You can see the distribution by the people 8 

to which each part of the population belongs, and if 9 

we add Maya, Garifuna and Xinka, the three Indigenous, 10 

the total is 155 Indigenous Persons in San José de 11 

Golfo.  12 

          Do you see that? 13 

     A.   Yes, I do. 14 

     Q.   In other words, if we do some simple math, 15 

Mr. Camey, only 2 percent of the population of San 16 

José del Golfo is Indigenous, according to the 17 

official census of Guatemala; correct? 18 

     A.   That is what one sees.  In the table, that's 19 

what shown there. 20 

     Q.   I would like now to focus on the demographic 21 

makeup of your municipality around time that you make 22 
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reference to your statement.  Let's take this down and 1 

look at C-82.  2 

          Mr. Camey, for the record, this is an 3 

Environmental Impact Study for Progreso VII, dated 4 

31 May 2010.   5 

          Let us look at Page 2. 6 

          Here you can see the date, 31 May 2010, and 7 

I'd like to confirm that you have seen this document 8 

before, sir.  9 

     A.   I have never seen this document before. 10 

     Q.   Let us go back to your Statement, Mr. Camey, 11 

again.  And then we are going to take this document 12 

down and go back to your Statement and look at 13 

Paragraph 19.  In the second sentence, it says 14 

"according to the blueprints of the EIA of 15 

Progreso VII Derivada"; right? 16 

     A.   Correct. 17 

     Q.   Have you seen the EIA of Progreso Derivada? 18 

     A.   The EIA--I have not seen as such.  I know a 19 

specific page that contains these blueprints. 20 

     Q.   Well, but these blueprints are included in 21 

the EIA of the Progreso VII Derivada Project; correct? 22 
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     A.   Yes, that's correct.  If you put it like 1 

that, of course.  What I saw was a photocopy of the 2 

map that had a heading, and it said it came from the 3 

EIA. 4 

     Q.   Just to confirm, when you saw the blueprints 5 

of the EIA of the Progreso VII Derivada Project, you 6 

didn't ask to see the rest of the document? 7 

     A.   At the place I was in, we were only talking 8 

about the map, the blueprint, so I didn't have a 9 

chance to ask for that or to see the rest of it. 10 

     Q.   But you did not ask to see the rest of the 11 

document; correct? 12 

     A.   Correct. 13 

     Q.   Let us now look at the document that we were 14 

looking at before, C-82.  We are going to look at 15 

Page 269 of this document.  We will show the Spanish 16 

version as well.  There's a heading here that says 17 

"Characteristics of the Population." 18 

          Do you see that? 19 

     A.   I do. 20 

     Q.   Let's look at Page 271, Page 271, which is a 21 

page within this same section. 22 
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     A.   Umm-hmm. 1 

     Q.   Here on the top of the page, you see a 2 

table, Table 63, "Inhabitants According to Their 3 

Ethnicity."  4 

          Do you see that?  5 

     A.   I do. 6 

     Q.   The first municipality mentioned there is 7 

San José del Golfo. 8 

          Do you see that? 9 

     A.   I do see that. 10 

     Q.   To the right of that municipality, you find 11 

two population centers: the La Choleña Village and 12 

also the urban center. 13 

          Do you see that? 14 

     A.   Yes. 15 

     Q.   Do you see that at that time, in 2010, 16 

La Choleña Village had 1,161 inhabitants, and only 17 

five of those were Indigenous Persons. 18 

          Do you see that? 19 

     A.   I do see that. 20 

     Q.   Out of 1161 individuals--well, 5 Indigenous 21 

Persons, well, that's less than 0.1 percent of the 22 
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population of the village; is that correct? 1 

     A.   Yes, I see that. 2 

     Q.   So, in San José del Golfo, there was a total 3 

of 30 Indigenous Persons out of 2,753 individuals. 4 

          Do you see that? 5 

     A.   I don't see the 30 that you mentioned. 6 

     Q.   Well, you have 25 in the urban center and 7 

five in the La Choleña Village.  The total is 8 

30 individuals, and the total is 2753. 9 

          Do you see that? 10 

     A.   Yes, I do. 11 

     Q.   If we do simple math, this represents about 12 

1 percent of the population of all the municipality. 13 

          Do you accept my representation? 14 

     A.   I'd like to say that the information is here 15 

on the tables as a result of the census, but the 16 

individuals in the municipality--well, we have lost a 17 

part of our culture.  So, at some points in time, we 18 

don't feel comfortable by saying that we are 19 

Indigenous People because, perhaps, there is a 20 

retaliation against us or, perhaps, they say that we 21 

are crazy, we live in the city.  You live in the city, 22 
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you cannot be an Indigenous Person, but the person 1 

self-identifies with a cultural and identifies as 2 

such.  3 

     Q.   Let us look at another document, Mr. Camey. 4 

          I'm going to ask FTI to show on the screen 5 

the Opening Statements that Guatemala provided.  And 6 

we are going to look at Slide 6 of this presentation.  7 

I understand that this document is in English.  We are 8 

going to translate the relevant portion of it.  Let's 9 

look at Page 6. 10 

          I'm going to translate the title, and it 11 

says:  "Claimants' Project was surrounded by 12 

Indigenous Communities."  That is what the title says.  13 

If you look on the left, where you see a map of 14 

Guatemala, it says that there are 6.5 million 15 

Indigenous People in Guatemala that represent 16 

43.8 percent of the population.  There's an image on 17 

the center, and it says that 67 percent of Indigenous 18 

population--excuse me.  67 percent of the population 19 

of San Pedro Ayampuc is Indigenous.  And then on the 20 

right, it says that 5 out of 10 individuals are 21 

Indigenous individuals in San Pedro Ayampuc and in San 22 
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José del Golfo combined. 1 

          And then you see two documents where these 2 

numbers come from.  C-82, which you saw a moment ago, 3 

and then--of course, C-82, Table 63.  That's what it 4 

says.  That is the table that I just showed you.  And 5 

the other source for these numbers is R-2.  And I'm 6 

going to show you that document right now, sir. 7 

          R-2, please, on the screen. 8 

          Let's look at the very first page of R-2.  9 

Very well.   10 

          It is saying "Main Results of the 2018 11 

Census." 12 

          Do you see that heading there?  13 

     A.   I do, yes. 14 

     Q.   This is a document dated September 2019. 15 

          Do you see that? 16 

     A.   Yes, I do. 17 

     Q.   Let us look at Page 10 of the Spanish 18 

version.  This is Roman numeral X.  Let's look at the 19 

regular numbers.  The numbers are on the left bottom 20 

side of the page.  That's it.   21 

          And there is a heading here that--and it 22 
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says:  "Towns and Languages, 1.3."  1 

          Do you see that? 2 

     A.   I do. 3 

     Q.   Midway through the page, you find a table 4 

for "Self-identification by Town of Belonging, 2002 5 

and 2018 Census."  6 

          Do you see that? 7 

     A.   Yes, I do. 8 

     Q.   If you look at the last column on the right, 9 

you're going to see the percentages for each 10 

ethnicity, and if you add up the percentages of the 11 

Maya, Xinka, Garifuna, and Afrodescendientes Peoples, 12 

we find a figure which is 43.8 percent of the 13 

population, and this is what the representatives of 14 

Guatemala showed in the presentation. 15 

          Do you remember that we saw that figure, 16 

43.8 percent?  I showed that figure to you before.  17 

     A.   I do recall that. 18 

          PRESIDENT KALICKI:  Mr. Llano, let me just 19 

jump in.  Where on this page does it tell you which 20 

village or municipality or department these figures 21 

relate to?   22 
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          I see the numbers, but it's not telling us, 1 

is this San Pedro Ayampuc, is this San José del Golfo.  2 

I don't see on this page what these figures--where 3 

these figures are drawn from. 4 

          MR. LLANO:  Right.  Madam President, thank 5 

you for the question. 6 

          There are two documents related to the 7 

Guatemala 2018 census. 8 

          PRESIDENT KALICKI:  Yes. 9 

          MR. LLANO:  There is R-2, which is the 10 

document that we are looking at.  And this document 11 

provides an overview of the census at sort of a 12 

national level. 13 

          PRESIDENT KALICKI:  Okay.  So, these figures 14 

that you are showing us now are national, not by 15 

municipality or village? 16 

          MR. LLANO:  Exactly.  Exactly. 17 

          PRESIDENT KALICKI:  Okay.  Thank you. 18 

          MR. LLANO:  So, I am comparing the figures 19 

on the slide to what we are seeing here. 20 

          PRESIDENT KALICKI:  I understand the broader 21 

process.  I just wanted to understand what R-2 was.  22 
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Thank you. 1 

          MR. LLANO:  Okay.  Okay. 2 

  BY MR. LLANO:   3 

     Q.   Very well, Mr. Camey.  We had looked at two 4 

documents.  Both documents are the basis for the slide 5 

that I showed you before.   6 

          This document says that 43.8 percent of the 7 

population as a whole of Guatemala is Maya, Xinka, 8 

Garifuna, or Afrodescendientes, and you confirmed 9 

this. 10 

          The other document that we were looking at, 11 

which was Table 63, showed that there were only 30 12 

Indigenous Persons in the community of San José del 13 

Golfo. 14 

          Do you remember that?  Do you remember 15 

Table 63? 16 

     A.   I do recall it, yes. 17 

     Q.   Now, that Table 63 is a table that was the 18 

basis for the Statement that said that 5 out of 10 19 

individuals in San José del Golfo are Indigenous 20 

persons.   21 

          It is not correct that 5 out of 10 22 
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individuals in San José del Golfo are Indigenous 1 

Persons; correct? 2 

     A.   The information that you showed to me, well, 3 

I understand that it said San Pedro Ayampuc and San 4 

José del Golfo. 5 

     Q.   But my question has to do with San José del 6 

Golfo.  We cannot say that 5 out of 10 individuals are 7 

Indigenous Persons.  Is that correct, Mr. Camey? 8 

     A.   As far as I understand it, this information 9 

refers to the total number of inhabitants in the 10 

Municipality, both Municipalities, and the percentage 11 

is general in nature. 12 

     Q.   Yes, that's right.  Thank you for your 13 

clarification, Mr. Camey. 14 

          Let's go back to your Statement, 15 

Paragraph 18. 16 

          On the eighth line, that says:  "In 17 

connection with Consultations," or:  "As far as 18 

Consultations are concerned." 19 

          Do you see that? 20 

     A.   Yes, I do see that. 21 

     Q.   It says:  "As far as Consultations are 22 
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concerned, the President of the COCODE should not be 1 

consulted individually only.  Instead, the Board of 2 

Directors must be called in full, and they must be 3 

told about the situation or information on that topic, 4 

Mining Project in the area or such other matter that 5 

may impact the lives of the inhabitants.  Consensus 6 

must be obtained at such meeting in order to be able 7 

to inform the entire community." 8 

          Do you see that? 9 

     A.   I do. 10 

     Q.   Here, you are talking about your 11 

understanding as to how the consultation process 12 

should work; right? 13 

     A.   I do see that. 14 

     Q.   Who do you understand should conduct these 15 

consultations? 16 

     A.   Well, here the Company had to share the 17 

information on the Project with the members of COCODE. 18 

     Q.   Okay.  Your understanding is that the 19 

Company is the one that should conduct these 20 

consultations; correct, sir? 21 

     A.   It had to work in the area and with the 22 
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communities and to share the information about the 1 

Project. 2 

     Q.   Just to be very clear, Mr. Camey, your 3 

understanding is that the Company was the one that had 4 

to conduct the consultations, not the Government.   5 

          Is that the case? 6 

     A.   Although it is true that the Company had to 7 

conduct community work as an interested Party, so it 8 

could obtain cooperation in the area; however, the 9 

Government also had to come to the area as well.  10 

     Q.   You do not mention in your Statement, sir, 11 

whether someone from the Government met with you to 12 

conduct these consultations.  You mention none of that 13 

in your Statement?  14 

     A.   There have been no meetings, and I mentioned 15 

none of that. 16 

     Q.   You said "no meetings were held." 17 

          Do you mean that no one from the Government 18 

met with your community to conduct these 19 

consultations, sir? 20 

     A.   I don't know if meetings were held with 21 

someone else from the community.   22 
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          And in connection with my other answer, 1 

well, you asked me where I had held meetings.  I don't 2 

know if they met with other members of the community. 3 

     Q.   I understand. 4 

          You are the President of the La Choleña 5 

COCODE; correct? 6 

     A.   Please clarify.  What period of time are you 7 

referring to? 8 

     Q.   Today. 9 

     A.   No. 10 

     Q.   2018? 11 

     A.   In 2018, I was elected as President. 12 

     Q.   How about 2019? 13 

     A.   Also in 2019. 14 

     Q.   2020? 15 

     A.   No. 16 

     Q.   So, in 2020, you ceased being the President? 17 

     A.   Yes, that's right. 18 

     Q.   And you had no other position in the local 19 

COCODE? 20 

     A.   None. 21 

     Q.   So, from 2018-2020, nobody from the 22 
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Government met with you? 1 

     A.   At no time.  I worked at COCODE from 2 

2019-2020 only. 3 

     Q.   If we look at Paragraph 8 of your 4 

Statement--before going to Paragraph 8, 5 

Mr. Camey--excuse me.   6 

          Do you know that there was a ruling, an 7 

amparo ruling handed down by the Constitutional Court 8 

of Guatemala, in connection with consultations related 9 

to the Exmingua Project?  10 

          Are you aware of a ruling of this kind? 11 

     A.   I have knowledge that that ruling exists. 12 

     Q.   You do not mention this Judgment in your 13 

Statement, just to confirm that?  14 

     A.   Yes, that's correct. 15 

     Q.   When did you become aware of the existence 16 

of this ruling? 17 

     A.   I do not recall the date. 18 

     Q.   Do you remember the year? 19 

     A.   Maybe a year and a half ago, approximately. 20 

     Q.   Okay.  You knew that that Judgment had been 21 

handed down in 2020. 22 
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          Did you know that? 1 

     A.   I know that the ruling exists, but I don't 2 

know when the ruling was handed down. 3 

     Q.   Who told you about the existence of this 4 

ruling? 5 

     A.   Well, there are collective spaces in the 6 

community. 7 

     Q.   What do you mean by that?  Who told you 8 

about this ruling? 9 

     A.   Members of the Resistance and people living 10 

in La Choleña.  Well, we customarily meet 11 

periodically, and at some point in time, allusion was 12 

made to that piece of information. 13 

     Q.   When you worked as President of the COCODE 14 

of La Choleña, did anyone from CALAS come and speak to 15 

you in connection with this ruling? 16 

     A.   At no time did that happen. 17 

     Q.   Umm-hmm.  Somebody from the PDH came and 18 

spoke to you about this ruling? 19 

     A.   No. 20 

     Q.   Somebody from the Attorney General's Office 21 

of Guatemala came and spoke to you about this ruling? 22 
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     A.   No one.  At no time did that happen. 1 

     Q.   Somebody from the MEM came and spoke to you 2 

about that ruling? 3 

     A.   While I was in the COCODE, that did not 4 

happen. 5 

     Q.   Very well.  Let's go to Paragraph 8 of your 6 

Statement.   7 

          Here you said that there was a blockade that 8 

started on March 2, 2012. 9 

          Do you see that? 10 

     A.   Yes, I do. 11 

     Q.   You were talking about a demonstration.  12 

Were you talking about a blockade?  Is that right? 13 

     A.   That's right. 14 

     Q.   But you were not present at the blockade at 15 

that time; correct? 16 

     A.   I was not there. 17 

     Q.   The reason is that your parents did not 18 

allow you to attend the blockade at that point in 19 

time; correct? 20 

     A.   That's correct.  My parents were concerned, 21 

and I was a minor, and they thought that my attendance 22 
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was not the best thing. 1 

     Q.   Your father did actually take part in the 2 

blockade; correct? 3 

     A.   Correct. 4 

     Q.   And you confirm in your Statement that you 5 

did not participate in these demonstrations in this 6 

blockade until you turned 18; is that correct? 7 

     A.   Correct. 8 

     Q.   And the participants of the blockade during 9 

that period of time blocked access to the Project; 10 

correct? 11 

     A.   Correct. 12 

     Q.   Let's look at Paragraph 11 of your 13 

Statement--sorry, 9, Paragraph 9. 14 

          Here, you make reference to the events that 15 

took place on May 23, 2014. 16 

          Do you see that? 17 

     A.   I do. 18 

     Q.   You were not present at these events; 19 

correct? 20 

     A.   I was not. 21 

     Q.   You say that your parents were not present, 22 
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either, although other family members were present 1 

there; correct? 2 

     A.   Correct. 3 

     Q.   If we go from the third line up, you see:  4 

"Our colleagues felt pushed to abandon the entrance 5 

and they settled a few meters away from the entrance; 6 

therefore, the Company succeeded in gaining access to 7 

bringing the machinery into the mine." 8 

          Do you see that? 9 

     A.   Yes. 10 

     Q.   When you say your "fellow mates," you refer 11 

to the demonstrators; correct? 12 

     A.   Yes, that's correct. 13 

     Q.   And when you say that the demonstrators felt 14 

pushed to abandon the entrance, as you say here, you 15 

are making reference to the entrance to the Mining 16 

Project; correct? 17 

     A.   Correct. 18 

     Q.   The reason is that, before these events took 19 

place, the demonstrators were blocking the entrance to 20 

that Property; correct? 21 

     A.   That's correct. 22 
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     Q.   And indeed, in your Statement, you say that 1 

once the demonstrators cleared out the entrance to the 2 

Property, then the machinery could come into the mine.  3 

That's what your Statement says; correct? 4 

     A.   Correct. 5 

     Q.   So, what happened is that the police allowed 6 

entrance to this private property that had been 7 

blocked by the demonstrators; correct? 8 

     A.   Correct. 9 

     Q.   Paragraph 11, please. 10 

          Paragraph 11 reads:  "Several members of the 11 

National Civil Police (PCN) remained permanently at 12 

the site after the eviction in 2014.  The National 13 

Civil Police was responsible for protecting the 14 

Company's property.  It provided tireless security, 15 

and during the time it was there, it never abandoned 16 

the Company.  The State, through the Ministry of 17 

Government and the National Civil Police, protected 18 

the Company for years, in addition to the support 19 

granted for any request made by the Company." 20 

          You see that paragraph; right? 21 

     A.   I do see it. 22 
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     Q.   When you say that the police protected the 1 

Company's property and that it provided security 2 

tirelessly, it appears that you are praising the work 3 

of the police? 4 

     A.   Well, I'm describing what happened at that 5 

time and what I was able to see at the time. 6 

     Q.   You do not say, Mr. Camey, that it was 7 

illegal or undue for the police to protect the 8 

Property?  9 

     A.   Please repeat the question. 10 

     Q.   You do not say in your Statement that it was 11 

something undue or something illegal for the police to 12 

protect this piece of Property.   13 

          You do not say that; correct? 14 

     A.   I do not say that. 15 

     Q.   You do not say either, Mr. Camey, in your 16 

statement that it was illegal or undue for the police 17 

to provide security tirelessly; right?   18 

          You do not say that that was undue or 19 

illegal; correct? 20 

     A.   Correct. 21 

     Q.   In your Statement, you do not say that it 22 



Page | 920 
 

B&B Reporters 
001 202-544-1903 

was illegal or undue for the police to allow access to 1 

this private property; correct? 2 

     A.   That's correct.  The police cleared out the 3 

main recognized way. 4 

     Q.   Thank you very much, Mr. Camey. 5 

          MR. LLANO:  I have no further questions for 6 

you. 7 

          PRESIDENT KALICKI:  Thank you, Mr. Llano. 8 

          Ms. Sanoja, redirect? 9 

          MS. SANOJA:  Thank you very much, Madam 10 

President.  I just need a brief pause just to confer 11 

with my colleagues here on the team. 12 

          PRESIDENT KALICKI:  Okay. 13 

          (Pause.) 14 

          MS. SANOJA:  Thank you, Madam President. 15 

REDIRECT EXAMINATION 16 

  BY MS. SANOJA:   17 

     Q.   Can we look at Paragraph 11 of the Witness 18 

Statement?  19 

          Do you recall seeing this paragraph when 20 

Claimants' Counsel showed it to you? 21 

     A.   Yes, I do. 22 



Page | 921 
 

B&B Reporters 
001 202-544-1903 

     Q.   Do you see the first phrase, where it says 1 

that "the police remained permanently at the site 2 

after the eviction in 2014"? 3 

     A.   Yes, I do see that. 4 

     Q.   In 2016, was the police still there? 5 

     A.   Yes. 6 

     Q.   In 2016, did you participate to take part in 7 

any demonstration at Progreso VII? 8 

          MR. LLANO:  I did not ask about 2016.   9 

          I'm trying to turn on my camera.  I 10 

apologize. 11 

          I did not ask about 2016 onward.  I only 12 

asked about the events of 2014. 13 

          PRESIDENT KALICKI:  Ms. Sanoja, any 14 

response?  15 

          MS. SANOJA:  The question was related to 16 

this paragraph, and he was asked whether he saw 17 

several members of the National Civil Police that 18 

remained permanently at this site. 19 

          I am just trying to confirm, when he's 20 

saying "permanently," this was after 2014. 21 

          MR. LLANO:  That particular paragraph 22 
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doesn't open the door to ask anything and everything 1 

about that paragraph. 2 

          PRESIDENT KALICKI:  All right.  Mr. Llano, 3 

you did emphasize the word "permanently" when you read 4 

him the first sentence of Paragraph 11 and asked 5 

whether--you asked him whether he was suggesting it 6 

was illegal for the police to continue protecting the 7 

Property, but when you--you emphasized his Statement 8 

that the police remained "permanently."   9 

          I guess this opens the door a little bit to 10 

the question of events beyond 2014. 11 

          But, Ms. Sanoja, obviously it's within the 12 

context of police protection and access.  So, don't go 13 

too far down the road. 14 

          So, let me go back to the question.  Hang 15 

on.   16 

          All right.  The question for you, Mr. Camey, 17 

was:  "Did you personally participate in any 18 

demonstrations at Progreso VII in 2016?"  19 

          THE WITNESS:  I participated in some. 20 

          PRESIDENT KALICKI:  All right. 21 

          Ms. Sanoja, you can follow up, but-- 22 
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          (Overlapping speakers and interpretation.)  1 

          (Interruption.) 2 

          PRESIDENT KALICKI:  Sorry.  We had the 3 

interpretation channels messed up. 4 

          THE INTERPRETER:  I apologize. 5 

          PRESIDENT KALICKI:  That's okay.   6 

          Why don't you continue, but obviously, you 7 

need to hold this within the context of the questions 8 

that were asked about the police and protection in 9 

2016, or "permanently," as the sentence states. 10 

          MS. SANOJA:  Very well.  Thank you, Madam 11 

President. 12 

  BY MS. SANOJA:   13 

     Q.   As Claimants' Counsel confirmed that he was 14 

not questioning the presence of the police after 2016, 15 

I am going to C--just a second, please.  It is C-082, 16 

Page 261--Page 271.  Could you please focus on Table 17 

63.  Zoom in Table 63. 18 

          Mr. Camey, do you recall that Claimants' 19 

Counsel showed you this table? 20 

     A.   Yes, I do recall that. 21 

     Q.   Could you, please, first look at the last 22 
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line where it reads "Total."  And if you can read the 1 

total percentage after the column that says 2 

"Indigenous." 3 

     A.   "Total, 49.83 percent." 4 

     Q.   No.  The column I'm asking you about is the 5 

one where you see "Indigenous."  I think you gave me 6 

the answer after "Non-Indigenous, but the one that 7 

says" Indigenous." 8 

     A.   I apologize.  50.17. 9 

     Q.   And would you agree that this figure is the 10 

percentage total for both municipalities? 11 

          MR. LLANO:  Objection.  Leading. 12 

  BY MS. SANOJA:   13 

     Q.   On this chart, on this table can you see two 14 

municipalities; correct? 15 

     A.   Yes. 16 

     Q.   And the total--what does the "total" figure 17 

refer to? 18 

     A.   It is referring to inhabitant depending on 19 

their indigenous ethnic group--that is to say, 20 

indigenous. 21 

     Q.   But for what municipalities? 22 
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     A.   San José del Golfo, San Pedro Ayampuc.  1 

     Q.   Thank you very much.  We can leave this 2 

document. 3 

          Can we please go back again to Paragraph 11 4 

of your Statement.  We were looking at Paragraph 11.  5 

In 2016 can you confirm that there was police 6 

presence? 7 

     A.   Yes, I can confirm.  I do not recall if it 8 

was throughout the year, but there was at the 9 

beginning. 10 

     Q.   You said that you were on-site in 2016; 11 

right? 12 

     A.   Yes. 13 

     Q.   And you participated in some demonstrations 14 

in 2016? 15 

     A.   In some. 16 

     Q.   And in the ones that you participated, did 17 

you see the presence of the Civil Police? 18 

     A.   The one that was usually maintained at the 19 

campground. 20 

     Q.   Thank you very much. 21 

          MS. SANOJA:  I have no further questions.  22 
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          PRESIDENT KALICKI:  Thank you. 1 

          Mr. Townsend, any questions?  2 

          ARBITRATOR TOWNSEND:  No, I don't think so.  3 

Thank you, Mr. Camey, for coming in. 4 

          PRESIDENT KALICKI:  Professor Douglas?  5 

          ARBITRATOR DOUGLAS:  Not for me.  Thank you 6 

very much. 7 

          PRESIDENT KALICKI:  Mr. Camey, I just have a 8 

couple of questions, just to try to clarify and 9 

summarize in my mind some of the data that Counsel 10 

have taken you through regarding the ethnic 11 

characteristics of these two municipalities. 12 

QUESTIONS FROM THE TRIBUNAL 13 

          PRESIDENT KALICKI:  Is it consistent with 14 

your understanding that the two municipalities, San 15 

José del Golfo and San Pedro Ayampuc, have very 16 

different ethnic makeups from one another? 17 

          THE WITNESS:  Yes.  They are two different 18 

cultures.  19 

          PRESIDENT KALICKI:  And as I understand it, 20 

San José del Golfo is very largely Ladino with a small 21 

Indigenous population; whereas, San Pedro Ayampuc has 22 
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a majority Indigenous population. 1 

          Is that consistent with your understanding? 2 

          THE WITNESS:  San José del Golfo has 3 

individuals from several ethnic groups; however, the 4 

culture in San Pedro Ayampuc is more visible.  In San 5 

José del Golfo, some of the cultures have lost, have 6 

become lost, but the origin is maintained. 7 

          PRESIDENT KALICKI:  And then focusing on the 8 

geographical boundaries of the mining projects that 9 

have been discussed in this case, your Witness 10 

Statement describes the Progreso VII mine as very near 11 

your village of La Choleña, which is within the 12 

municipality of San José del Golfo; is that correct? 13 

          THE WITNESS:  That is correct. 14 

          PRESIDENT KALICKI:  And then the last 15 

paragraph of your Witness Statement describes the 16 

potential Santa Margarita Project as located within 17 

the territory of San Pedro Ayampuc; is that correct? 18 

          THE WITNESS:  Yes.  As I stated in my 19 

declaration, yes. 20 

          PRESIDENT KALICKI:  So it seems to follow 21 

from all this that the size of the Indigenous 22 
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populations who might need to be consulted regarding 1 

projects would differ from the two projects.  It would 2 

be much, perhaps more undertaking for Santa Margarita 3 

than for Progreso VII?  This may be taking you outside 4 

your understanding, but--you know, I'll leave it.  5 

That's a conclusion from data, and I don't need to ask 6 

you that question. 7 

          Let me ask Counsel, first, Mr. Llano, do you 8 

have any follow-up on these questions? 9 

          MR. LLANO:  No, Madam. 10 

          PRESIDENT KALICKI:  Thank you. 11 

          Ms. Sanoja? 12 

          MS. SANOJA:  No, Madam President.  Thank you 13 

very much. 14 

          PRESIDENT KALICKI:  All right.  Thank you. 15 

          Mr. Camey, thank you very much for your 16 

assistance in testifying today.  It has been most 17 

helpful to the Tribunal, and we are appreciative.  You 18 

are now excused.  Thank you. 19 

          THE WITNESS:  Thank you.  Good afternoon. 20 

          (Witness steps down.) 21 

          PRESIDENT KALICKI:  All right.  Counsel, we 22 
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have been going, I think, only about an hour from the 1 

last break.  So I think, unless anyone is having 2 

a--shall we say--a human rights emergency, I think it 3 

makes sense to proceed, at least partly, into the 4 

examination of the next Witness.  I don't want to take 5 

a long break in between every witness.   6 

          So, unless anyone objects, I would suggest 7 

we bring in Mr. Aguilar and get started with his 8 

examination, and we'll take the next break maybe 9 

around 11:30 or so.   10 

          Is he available to be brought in?  This 11 

would be Mr. Aguilar. 12 

          ZOOM TECHNICIAN:  Yes.  Madam President, the 13 

room is empty right now, but we'll bring in the 14 

connection. 15 

          PRESIDENT KALICKI:  Thank you. 16 

          (Pause.)  17 

          MR. LLANO:  In the meantime, I can report to 18 

the Tribunal that we had a 6.2 level earthquake here 19 

in Mexico City. 20 

          PRESIDENT KALICKI:  Do you and your 21 

team--that is significant, and you seem very calm.  22 
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Notwithstanding that, do you and your team need to 1 

take any precautions or change location in any way? 2 

          MR. LLANO:  So far, so good, Madam 3 

President.  I was just reporting the news. 4 

          PRESIDENT KALICKI:  You weren't on camera 5 

when that happened.  I didn't see the room shaking.  6 

But let me repeat that, obviously, the safety of the 7 

participants is our paramount concern.  So, if you 8 

need to do something, let us know, and we will 9 

accommodate that. 10 

          MR. LLANO:  Of course.  Thank you very much. 11 

HANIEL JEZILAS AGUILAR AROCHE,  12 

RESPONDENT'S WITNESS,  13 

CALLED 14 

          PRESIDENT KALICKI:  Hello, Mr. Aguilar. 15 

          THE WITNESS:  Good morning. 16 

          PRESIDENT KALICKI:  Can you see me and hear 17 

me adequately? 18 

          THE WITNESS:  Yes.  Thank you very much. 19 

          PRESIDENT KALICKI:  Thank you.  My name is 20 

Jean Kalicki, and on behalf on the Tribunal, we 21 

welcome you today.  We appreciate your assistance to 22 
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the Tribunal. 1 

          I have just a few instructions for you. 2 

          (Overlapping speakers and interpretation.)  3 

          PRESIDENT KALICKI:  Sorry.  I'm hearing 4 

speaking in the background.  Maybe it's the 5 

interpretation. 6 

          THE INTERPRETER:  Yes, it is the 7 

interpretation. 8 

          PRESIDENT KALICKI:  Okay.  Apologies.   9 

          So, first of all, because we are using 10 

Interpreters and because our words are being taken 11 

down by Court Reporters, it is important that we speak 12 

slowly and that we avoid overlaps between yourself as 13 

Witness and the Counsel asking you questions. 14 

          Secondly, if you don't understand a 15 

question, please say so.  Counsel will do their best 16 

to rephrase it or repeat it for you.  If you do 17 

understand a question, please try to answer it 18 

concisely.  If it's a yes-or-no question and it is 19 

capable of a yes-or-no answer, that's all we need.  If 20 

you need to provide a little explanation, we 21 

understand, but please try to do in short form.  22 



Page | 932 
 

B&B Reporters 
001 202-544-1903 

Counsel both have limits amounts of time to work with. 1 

          And if you need a break for your comfort, 2 

please let me know, and we'll try our best to 3 

accommodate that. 4 

          Do you understand? 5 

          THE WITNESS:  Yes.  Thank you very much. 6 

          PRESIDENT KALICKI:  Thank you. 7 

          So, could Mr. Aguilar be shown the Witness 8 

Declaration? 9 

          You will see on the screen a Declaration for 10 

Witnesses.  I would ask you to read this into the 11 

record. 12 

          THE WITNESS:  Agreed.  I solemnly declare, 13 

upon my honor and conscience, that I shall speak the 14 

truth, the whole truth, and nothing but the truth. 15 

          PRESIDENT KALICKI:  Thank you. 16 

          I would also ask you to affirm that during 17 

the course of your examination, you will not receive 18 

or provide communications of any sort. 19 

          Do you so affirm? 20 

          THE WITNESS:  Of course, I can confirm that.  21 

          PRESIDENT KALICKI:  Thank you.  And can you 22 
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confirm that, other than perhaps a copy of your own 1 

Witness Statement, you have no other documents on the 2 

desk in front of you?  3 

          THE WITNESS:  Yes.  I only have my 4 

Statement. 5 

          PRESIDENT KALICKI:  Thank you.  And, 6 

finally, can you confirm that prior to coming here 7 

today, you have not attended, watched a recording, or 8 

read the Transcripts of the Hearing before--the last 9 

few days of the Hearing? 10 

          THE WITNESS:  None.  No access. 11 

          PRESIDENT KALICKI:  All right.  Thank you 12 

very much. 13 

          Let me turn you over to Mr. Torterola to get 14 

started. 15 

          THE WITNESS:  Thank you very much. 16 

          MR. TORTEROLA:  Madam President, my 17 

colleague Mr. Carmine Pascuzzo is going to conduct the 18 

direct examination.  Yes.  Just for the record, 19 

Carmine is a gentleman. 20 

          PRESIDENT KALICKI:  Yes.  Thank you.  I saw 21 

him on the camera, and that was apparent.  Thank you. 22 
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          Mr. Pascuzzo, welcome. 1 

          THE INTERPRETER:  He is just saying that, 2 

for the Interpreter, it is okay.  He says it's a 3 

common mistake.  And I'm just apologizing to him.   4 

DIRECT EXAMINATION 5 

  BY MR. PASCUZZO:   6 

     Q.   Good morning, Mr. Aguilar. 7 

     A.   Good morning.   8 

     Q.   My name is Carmine Pascuzzo, and I will be 9 

in charge of your direct examination.   10 

          Just for the record, could you please state 11 

your full name? 12 

     A.   Yes, certainly.  My name is Haniel Jezlias 13 

Aguilar Aroche. 14 

     Q.   Thank you very much. 15 

          You have there in front of you--do you have 16 

there the Statement that you presented in this case? 17 

     A.   Yes. 18 

     Q.   You would be so kind as to confirm for the 19 

proceeding that the signature is yours at the end of 20 

your Statement? 21 

     A.   Yes, that is my signature. 22 
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     Q.   Thank you very much, Mr. Aguilar. 1 

          Now I am going to ask you some questions in 2 

connection with your Statement. 3 

          First, do you have any corrections or 4 

clarifications in connection with your Statement? 5 

     A.   I would like to introduce a clarification in 6 

connection with Paragraph 19 of my Statement. 7 

          In the fourth line of Paragraph 16, 8 

rather--16--where it says that I was leaving the area 9 

of the Progreso VII Derivada.  Instead of that, it 10 

should say--I should correct and say I was leaving a 11 

warehouse belonging to Exmingua.  That's the only 12 

correction. 13 

     Q.   Thank you very much, Mr. Aguilar.  14 

          PRESIDENT KALICKI:  Wait.  Let me just make 15 

sure I understand this.  So Paragraph 16 should say 16 

now read "they detained four persons (the accused) who 17 

were on a cargo vehicle that was leaving a warehouse 18 

belonging to Exmingua"?  That is the correction you 19 

wish to make?  20 

          THE WITNESS:  Yes, indeed.  21 

          PRESIDENT KALICKI:  Thank you.  And do you 22 
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know where that warehouse was, geographically? 1 

          THE WITNESS:  That warehouse was in the 2 

urban area of San José del Golfo.  That is the area 3 

that is close to Progreso VII Derivada. 4 

          PRESIDENT KALICKI:  Thank you very much. 5 

          Mr. Pascuzzo, please continue.  6 

          MR. PASCUZZO:  Thank you, Madam President 7 

Kalicki. 8 

  BY MR. PASCUZZO:    9 

     Q.   So, Mr. Aguilar, are you part of the Special 10 

Office of Crimes Against the Environment, starting in 11 

2010? 12 

     A.   Yes.  Correct. 13 

     Q.   You started as an attorney, and then you 14 

were--you became an Ancillary Attorney General of this 15 

office; is that correct? 16 

     A.   Yes. 17 

     Q.   And what was your role? 18 

     A.   Well, I was in charge--I was an Assistant 19 

Prosecutor, and the idea was to help with everything 20 

on the field that to do with an Assistant Prosecutor, 21 

or I was in charge of providing support with documents 22 
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on the field.  Also, in the office I was coordinating 1 

activities.  Also, I was coordinating requirements in 2 

connection--or any requests to the Civil Police 3 

forces, any institution.  And also I gave my opinion 4 

in connection with the procedural strategies or 5 

investigation strategies to be implemented in the 6 

various cases. 7 

     Q.   Would it be correct to say that your role as 8 

a prosecutor was to work on the daily investigations 9 

conducted by the Prosecutor's Office? 10 

     A.   Yes. 11 

     Q.   Thank you, Mr. Aguilar. 12 

          Could you please tell us your current role 13 

as Ancillary Prosecutor or as Assistant Prosecutor? 14 

     A.   Well, as Assistant Prosecutor, I am in 15 

charge of the work in the field, and I follow the 16 

procedural strategy or the methodology that has been 17 

designed at the level of the Prosecutor's Office for 18 

the cases that are under my area of concern.  And I 19 

would have the support of an official from the 20 

Prosecutor's Office, and I also work in some legal 21 

matters with the Courts.  22 
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     Q.   Thank you very much, Mr. Aguilar. 1 

          Could you please let us know what your 2 

participation was in the investigation in connection 3 

with Exmingua, and the Exploitation License for 4 

Progreso VII Derivada? 5 

     A.   Yes.  My participation started when we 6 

started to receive complaints at the level of the 7 

Prosecutor's Office.  I had to issue communications or 8 

also referral letters to different agencies and also 9 

participate in some field operations, such as some 10 

visits and investigation as part of Progreso VII 11 

Derivada, and also some operations that we had in some 12 

warehouses where we had to carry out some work. 13 

     Q.   Thank you very much, Mr. Aguilar. 14 

          Now, could you please tell us what is the 15 

current workload of this Division of Crimes Against 16 

the Environment? 17 

     A.   Well, this Division of Crimes Against the 18 

Environment receives about a thousand complaints that 19 

are divided among three prosecutors, and usually I 20 

have 300 files a year that I work on. 21 

     Q.   Thank you very much, Mr. Aguilar.  22 
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          Could you please tell us, what is the 1 

illegal exploitation of natural resources as a crime? 2 

     A.   Yes.  To be able to understand the crime of 3 

illegal exploitation of natural resources that is 4 

regulated under Article 346 of the Criminal Code, it 5 

is necessary to resort to the Mining Law, considering 6 

that the crime established in the Criminal Code 7 

determines that it is for the individual, the party 8 

that exploits any rocks, mines, or construction 9 

materials shall be punished with 2 to 5 years of 10 

imprisonment, and also the seizure of the vehicles, 11 

machinery, and any other tools used in the crime.   12 

          In order to understand and work around this, 13 

we also need to resort to the Mining Law, that is the 14 

specific law that regulates all the mining activity in 15 

Guatemala, and we should also consider that, at the 16 

outset, it is that law, the one that provides for the 17 

legal definitions of each of the mining activities 18 

that are regulated at Article 6 of that law.  And, for 19 

example, to be able to work on that, we need to 20 

establish what a mining operation is, indicating here 21 

in this case or using the definition-- 22 
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          MS. MENAKER:  Excuse me.  Madam President, I 1 

would just note that Mr. Aguilar submitted a statement 2 

as a Fact Witness, not as a Legal Expert.  I 3 

understand, of course, that he's a prosecutor, and so 4 

he will, to some extent, be speaking about the law as 5 

it concerns his factual statements here, but I don't 6 

think it's proper for him to begin his direct with a 7 

long explication of the Mining Law and such. 8 

          PRESIDENT KALICKI:  Well, more generally, I 9 

think there is also an issue about what the permitted 10 

functions are of direct of any Witness, and this is, 11 

perhaps, a different objection than the one you have 12 

raised.  But I'm reminded that--and this is in 13 

Article 19.9.2 of Procedural Order Number 1, that the 14 

15 minutes of direct for a Fact Witness are supposed 15 

to be limited to asking introductory questions about 16 

their professional background, corrections to their 17 

Witness Statement, and matters that have arisen after 18 

the Witness Statement has been signed. 19 

          I'm not sure if the discussion we're getting 20 

into now about the content of various laws fits any of 21 

those categories. 22 
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          So, perhaps, Mr. Pascuzzo, you might try to 1 

redirect him to questions that fit within the 2 

authorized categories.  3 

          MR. TORTEROLA:  Madam President, I will take 4 

the objection.  I don't know if you see me. 5 

          PRESIDENT KALICKI:  Yes, I do see you. 6 

          As my colleague, Ms. Menaker, would say, she 7 

could have objected to this for years because this has 8 

been in the testimony.  Anyway, we are going to 9 

withdraw because, as I said this morning, we don't 10 

want to bring any issues to the Tribunal, and we want 11 

to facilitate the Tribunal's work. 12 

          PRESIDENT KALICKI:  Well, thank you.  13 

Obviously, the Tribunal's goal is simply to ensure 14 

that the proceedings are in compliance with the 15 

Tribunal's prior Orders, and we are very interested to 16 

learn what this Witness and every other Witness has to 17 

say, but I'm not sure that direct exam is the proper 18 

place to go into some of these subjects. 19 

          So, Mr. Pascuzzo, why don't you continue.  20 

We will take it question by question. 21 

          MR. PASCUZZO:  Thank you, Madam President.   22 
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          In light of what was just said by 1 

Mr. Torterola and what the Tribunal has had to say 2 

about it, we have no more questions in the direct for 3 

this Witness. 4 

          We tender the Witness. 5 

          PRESIDENT KALICKI:  Thank you very much. 6 

          And, Ms. Menaker, will this be you handling 7 

this cross? 8 

          MS. MENAKER:  I will.  Thank you. 9 

          PRESIDENT KALICKI:  All right.  Please 10 

proceed. 11 

          MS. MENAKER:  Thank you. 12 

CROSS-EXAMINATION 13 

  BY MS. MENAKER:   14 

     Q.   So, Mr. Aguilar, my name is Andrea Menaker, 15 

and I'll be asking you a few questions. 16 

          (Interruption.)  17 

          (Stenographer clarification.)  18 

     Q.   So, Mr. Aguilar, while you've been in the 19 

Prosecutor's Office, you have been engaged in the 20 

investigation concerning the alleged crime of unlawful 21 

exploitation of natural resources at Exmingua, and 22 
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you've been engaged in that investigation since its 1 

commencement in 2016 until the present date; is that 2 

correct? 3 

     A.   Exactly. 4 

     Q.   Okay.  And you have access to the 5 

investigative file; is that correct? 6 

     A.   Of course. 7 

     Q.   Okay.  And you're not the only person or the 8 

only prosecutor in the office who is involved in this 9 

criminal investigation; is that right? 10 

     A.   It is right. 11 

     Q.   All right.  And so, based on the documents, 12 

some of the documents that you've exhibited to your 13 

Statement, there are a number of people that we've 14 

seen reference to.  So, let me just ask you, for 15 

instance, Francisco López Chach was involved in this 16 

investigation; is that correct? 17 

     A.   Yes, Francisco López Chach. 18 

     Q.   And Mr. Roberto Carlos Quiej Vásquez as 19 

well?  20 

     A.   Also. 21 

     Q.   And Ms. Aura Marina López Cifuentes? 22 
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     A.   She appears there as a Section Prosecutor.  1 

Her activity in the Office of the Prosecutor is to 2 

provide guidelines, but not necessarily a direct 3 

participation in the investigation--  4 

     Q.   Okay. 5 

     A.   --because she is the superior authority 6 

within the Office of the Prosecutor for Crimes Against 7 

the Environment. 8 

     Q.   Thank you.  Ms. Ofelia del Carmen Gonzalez 9 

Jacome, was she involved as well? 10 

     A.   Ofelia is not part of the Office of the 11 

Prosecutor for Crimes Against the Environment. 12 

     Q.   So, what about Mr. Carlos Raúl González 13 

Ochoa?  14 

     A.   Well, within the Office of the Prosecutor 15 

there are many activities to carry out.  Carlos Ochoa 16 

was also a Deputy Prosecutor who, at some point in 17 

time, he took a Witness Statement that is part of the 18 

record.  He provided support in taking that Witness 19 

Statement. 20 

     Q.   Okay.  And Mr. Gilberto de Jesús Porres de 21 

Paz, he was involved as well? 22 
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     A.   Mr. Gilberto de Jesús, yes.  He too was 1 

involved in the investigation. 2 

     Q.   And the individuals that I've mentioned, 3 

aside from the one, that Ms. Ofelia who you said you 4 

did not believe was involved, but the others were all 5 

involved in this investigation in 2016; is that 6 

correct? 7 

     A.   Excuse me?  I didn't say that Ofelia had not 8 

had any participation.  What I said is that she is not 9 

part of the Office of the Prosecutor for Crimes 10 

Against the Environment.  More or less, I believe that 11 

she--I'm not sure if she is a police, part of the 12 

police, but she's not part of the Office of the 13 

Prosecutor for Crimes Against the Environment.  She 14 

might have participated as a member of the police but 15 

not as a prosecutor. 16 

     Q.   Understood.  Thank you. 17 

          But these other individuals of the Office of 18 

the Prosecutor, they appear in the exhibits that you 19 

cite from the year 2016, essentially.  They were all 20 

involved at that point in time; is that correct? 21 

     A.   Yes, of course. 22 
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     Q.   And you mentioned during your direct 1 

examination that you were involved in field 2 

operations, for example, and the result of one of 3 

those field operations--  4 

     A.   Yes. 5 

     Q.   The result of one of those field operations 6 

is the Prosecutor's Office report from June 6, 2016, 7 

and that is the only document exhibited to your 8 

Witness Statement on which your name appears. 9 

          Are you aware of that? 10 

     A.   Let's see.  There are many documents in the 11 

record in which my name appears that are not within my 12 

Statement.  There are also documents that I may have 13 

drafted or participated in the drafting or in the 14 

investigative steps being taken without it being 15 

necessary for my name to appear in those documents 16 

because of my duties at that time. 17 

     Q.   But you, yourself, were heavily involved in 18 

this investigation from its commencement; is that 19 

accurate? 20 

     A.   Of course. 21 

     Q.   Now, you say in Paragraph 5 of your Witness 22 
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Statement--so we may want to bring that up, please. 1 

          You say that the investigation at issue 2 

against--the investigation of Exmingua, Mr. Daniel 3 

Kappes and Mr. Héctor Vaides was initiated upon the 4 

filing of accusations and a criminal complaint 5 

pursuant to the Code of Criminal Procedure; is that 6 

correct?    7 

          THE INTERPRETER:  The Interpreter did not 8 

hear.  Sorry. 9 

  BY MS. MENAKER:    10 

     Q.   Sir, can you repeat your answer, please, 11 

just for the transcription? 12 

     A.   You asked me whether the investigation had 13 

begun because of the complaints, and my answer was 14 

yes. 15 

     Q.   Thank you.  And these complaints were all 16 

filed within a period from March 2016 until the end of 17 

May 2016; is that correct?  And this is in your 18 

Witness Statement.  You go through these Complaints, 19 

Paragraph 6-11.  20 

     A.   There were Complaints in March, May, and 21 

there was also a complaint in June. 22 



Page | 948 
 

B&B Reporters 
001 202-544-1903 

     Q.   Okay.  And in Paragraph 12 of your Witness 1 

Statement, you say that-- 2 

     A.   Sorry.  Can I continue seeing the Statement 3 

while you ask me the question?  4 

     Q.   I apologize.  I coughed and did not hear 5 

what you said.  Yes, you may, of course, continue to 6 

see the Statement. 7 

          So, in Paragraph 12, you say that: "Based on 8 

these accusations, the Prosecutor's Office ordered 9 

certain investigative proceedings."  In other words, 10 

you received--the Prosecutor's Office received these 11 

various complaints between March and May, or even in 12 

June of 2016, and then your office ordered 13 

investigative proceedings.  Is that accurate?  14 

     A.   The Prosecutor's Office begins its activity 15 

or its criminal investigation with the reception of a 16 

complaint or complaints. 17 

          That is the key point for beginning an 18 

investigation. 19 

     Q.   Thank you.  Now, if you go--if we could go 20 

back to Paragraph 6, please. 21 

          And you state here that the first complaint 22 
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against Exmingua was filed by the Prosecutor's Office 1 

on the 16th of March 2016 by a Congresswoman, Sandra 2 

Nineth Morán Reyes, and she cited the provisional 3 

amparo from November of 2015, and cited that as the 4 

basis for her complaint against Exmingua. 5 

          Do you see that?   6 

     A.   But she did not use the amparo that you make 7 

reference to.  8 

  BY MS. MENAKER:   9 

     Q.   I'm sorry.  No, and I apologize because it 10 

looks like the Camey's Witness Statement is still 11 

showing on the screen instead of Mr. Aguilar's.  Yeah.  12 

So, there we go.  Okay.  So, Mr. Aguilar, now that we 13 

have that up on the screen, let me just reask that 14 

question. 15 

          So, here, you're talking about the first 16 

complaint filed against Exmingua with the Prosecutor's 17 

Office on May 16, 2016, that was filed by 18 

Congresswoman Sandra Nineth Moran Reyes, and she, at 19 

the basis of her complaint, she is citing to 20 

complaining that Exmingua is still operating, 21 

notwithstanding the fact that the Supreme Court issued 22 
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a provisional amparo on November 11, 2015. 1 

          Do you see that? 2 

     A.   She complained of a failure to comply with 3 

the judgment of the Constitutional Court, which is 4 

where the 11 November 2015 provisional amparo was 5 

issued.  And by virtue of that, or by reason of that 6 

noncompliance that she learned of, she filed the 7 

complaint. 8 

          So, that she would not commit the offense of 9 

failure to file a complaint, which is established in 10 

the Code of Criminal Procedure, as a public official 11 

she is under an obligation to--if she learns of--that 12 

a possible crime has been submitted, then she's under 13 

an obligation to file a complaint. 14 

     Q.   Okay.  And were you aware that Exmingua was 15 

not a Party to the proceeding that resulted in that 16 

provisional amparo dated November 11, 2015, at that 17 

time, when the Prosecutor's Office received this 18 

complaint. 19 

          Were you aware of that fact? 20 

     A.   I'm sorry.  Could you repeat the question? 21 

     Q.   Yes.  The provisional amparo that is 22 
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referenced in the Congresswoman's complaint, that 1 

provisional amparo is against the MEM; is that 2 

correct? 3 

     A.   Exactly. 4 

     Q.   And when the Prosecutor's Office, when you 5 

received that complaint, were you aware of the fact 6 

that, because that provisional amparo had been--was 7 

against the MEM, that Exmingua was not a Party to that 8 

proceedings?   9 

          Were you aware of that fact? 10 

     A.   The Office of the Prosecutor for Crimes 11 

Against the Environment found out about that amparo 12 

with that complaint.  The Office of Prosecutor for 13 

Crimes against the Environment found out about that 14 

amparo as of that complaint.  That's where the 15 

investigation began, and that's where we began to 16 

learn who were Parties to the amparo. 17 

          PRESIDENT KALICKI:  Mr. Aguilar, I need you 18 

to listen closely to the questions, and try to focus 19 

on the questions. 20 

          The question was not when the Office of 21 

Prosecutors found out about the complaint. 22 
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          MR. TORTEROLA:  Madam President. 1 

          PRESIDENT KALICKI:  Yes.  Yes, 2 

Mr. Torterola? 3 

          MR. TORTEROLA:  Yes.  I have an objection 4 

before you put that--the question again. 5 

          PRESIDENT KALICKI:  And what is your 6 

objection? 7 

          MR. TORTEROLA:  As it was argued that...  8 

          Just a second, please.  That I have a 9 

problem here, a technological problem here. 10 

          PRESIDENT KALICKI:  Okay. 11 

          (Pause.) 12 

          MR. TORTEROLA:  Hello.  Do you hear me? 13 

          PRESIDENT KALICKI:  Yes, I can hear you. 14 

          MR. TORTEROLA:  Okay.  Yes, I'm sorry, Madam 15 

President, we had an issue here. 16 

          I was going to say that Mr. Aguilar's 17 

Witness Statement is about the issues that he 18 

witnessed while working at the Public Ministry.  The 19 

question that Ms. Menaker is putting to him is about 20 

the amparo proceedings before the--before the 21 

Constitutional Court.  So, we need to make a clear 22 
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division here, and I want to make this point, because, 1 

first of all, he's not given a testimony about that 2 

part of the case. 3 

          Second, he might say--he may--maybe have of 4 

his knowledge or not, but he's not appearing here as a 5 

legal Expert, as it was indicated before, but he's 6 

appearing here as a Witness of the things that he 7 

witnessed.  So, just to make that point, that 8 

clarification, in case that you are going to put that 9 

question to Mr. Aguilar again.  That's all.  Thank 10 

you. 11 

          PRESIDENT KALICKI:  Thank you, 12 

Mr. Torterola. 13 

          It goes without saying, that the Tribunal 14 

would never expect any Witness to answer a fact 15 

question about which they have no knowledge, and the 16 

Witness is always free to tell us if they have no 17 

knowledge. 18 

          I was simply asking him to focus on the 19 

question that is being asked, and then, if he can't 20 

answer it, he'll say so. 21 

          So, the question that was asked was, with 22 
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respect to this first complaint, which alleged 1 

noncompliance with the amparo provisional, were 2 

you--and, I guess, your office about which you testify 3 

aware that Exmingua was not a Party to that 4 

provisional amparo?  That was the question. 5 

          THE WITNESS:  Shall I answer? 6 

          PRESIDENT KALICKI:  Yes, please. 7 

          THE WITNESS:  As Mr. Torterola was saying, 8 

even though it wasn't a party of the proceeding in 9 

which we were involved, once we began the 10 

investigation we found out that it was a party to the 11 

proceeding, given that Exmingua was also being 12 

denounced directly. 13 

  BY MS. MENAKER:   14 

     Q.   So, Mr. Aguilar, you understand, as a 15 

prosecutor, as a lawyer, that there is a difference 16 

between being a party to a proceeding and not being a 17 

party to a proceeding; right? 18 

     A.   Of course. 19 

     Q.   So, my question is rather straightforward, 20 

which is, your office received a complaint from a 21 

Congresswoman saying that you should begin an 22 



Page | 955 
 

B&B Reporters 
001 202-544-1903 

investigation, it's a complaint upon which the 1 

Prosecutor's Office needs to decide whether to start 2 

an investigation.  And this complaint says that 3 

Exmingua is engaged in a crime because they are 4 

operating, notwithstanding the provisional amparo that 5 

has been issued by the Supreme Court on 6 

November 11, 2015. 7 

          And my question is simply, were you aware 8 

that that amparo had been issued against the MEM, and 9 

that Exmingua was not a Party to that proceeding? 10 

     A.   At the time of the Complaint, I did not know 11 

that.  12 

     Q.   Now, you are aware, or do you ever deal with 13 

amparo proceedings in the Prosecutor's Office? 14 

     A.   The Office of the Attorney General has 15 

different prosecutorial offices, and I belong to the 16 

one for crimes against the environment, and there is 17 

also a prosecutor's office that is especially devoted 18 

to amparo matters and constitutional matters, where 19 

I'm not involved at all. 20 

     Q.   Now, in this Complaint, would the 21 

Congresswoman have attached--if she's complaining 22 
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about Exmingua's noncompliance with a Supreme Court 1 

Decision, would she have attached that ruling to her 2 

Complaint? 3 

     A.   I think so.  I think she did attach it. 4 

     Q.   Okay.  Now, are you aware that a few months, 5 

three months after filing her Complaint against 6 

Exmingua, that this Congresswoman, Congresswoman 7 

Morán, introduced into Congress a mining and 8 

hydroelectric moratorium Law 5091, where she sought to 9 

revoke all previously issued Exploration and 10 

Exploitation Licensers that had already been granted, 11 

and have a five-year moratorium on the issuance of new 12 

licenses? 13 

          Were you aware of that? 14 

     A.   No. 15 

     Q.   Okay.  Did you ever find out this 16 

information during the course of your investigation? 17 

     A.   No. 18 

     Q.   Okay.  Now, in Paragraph 11 of your Witness 19 

Statement, you state here that there was then another 20 

Complaint filed, this time against Mr. Kappes and 21 

Mr. Vaides, and Mr. Vaides is the General Manager of 22 
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Exmingua.   1 

          Mr. Kappes is the owner of Exmingua, 2 

indirect owner, that was filed with the Fourth 3 

Criminal Court of First Instance on May 30, 2016, 4 

again, by a Congressman, a Juan Ramón Lau Quan, also 5 

citing the Supreme Court's November 11, 2015, amparo 6 

provisional ruling as well as the Constitutional 7 

Court's Decision later in May of 2016. 8 

          Do you see that? 9 

     A.   Yes. 10 

     Q.   And you say a little later down that 11 

paragraph that that Complaint demanded that Mr. Kappes 12 

posted a bond. 13 

          Do you see that?   14 

          So, Mr. Aguilar, do you see that where it 15 

says in the second sentence:  "The criminal complaint 16 

included a procedural action for placement of bond 17 

against the accused Parties"? 18 

     A.   Oh, I see, you are referring to what is 19 

"arraigo," the bond. 20 

     Q.   Correct.  Okay.  And a little further down 21 

that--  22 
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          MR. TORTEROLA:  Yeah.  I'm sorry.  I think 1 

that there is an issue of translation there, and the 2 

Witness has mentioned it.  He said "arraigo."  3 

"Arraigo" is not the same as "bond."  Arraigo is a 4 

provision to leave the country, in this case 5 

Guatemala.  I think that this has to be clarified for 6 

the Witness and for the question as well. 7 

          MS. MENAKER:  Mr. Torterola--this is your 8 

translation.  Your translation of this Witness 9 

Statement that you've put into evidence. 10 

          MR. TORTEROLA:  It might be, but there is a 11 

mistake.  You can ask the Witness what "arraigo" means 12 

because arraigo is not a bond.  I'm sorry if there is 13 

a problem with the translation. 14 

          PRESIDENT KALICKI:  Mr. Torterola, is your 15 

objection to the wording--to the translation of the 16 

Witness Statement, or to something that the Witness 17 

orally said?  In other words, are you seeking to 18 

revise your own Witness Statement, now, to remove the 19 

word "bond," from Paragraph 11, or is your objection 20 

that the Witness used a different word orally than he 21 

originally used in his original Witness Statement? 22 
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          MR. TORTEROLA:  Madam President, what I'm 1 

saying is that reading from the Witness Statements 2 

here, and the Witness mentioned it orally, after the 3 

question was put to him, he asked a clarification.  He 4 

said:  "Are you saying 'el arraigo,' are you saying 5 

'arraigo'"?  And I'm saying that, yes, there is a 6 

mistake in our translation, it's just to clarify that 7 

an arraigo is not a bond.   8 

          An arraigo is a prohibition to leave the 9 

country while that preliminary measure is in force.  I 10 

make it a clarification because I think it's important 11 

for the Tribunal, but it's also important for the 12 

Witness. 13 

          PRESIDENT KALICKI:  All right.  Let me do 14 

this.  I'm looking, now, at the Spanish language 15 

version of Mr. Aguilar's Witness Statement.  And 16 

Paragraph 11 repeatedly uses the word "arraigo."  So, 17 

I need to ask him, since, I assume, he did not 18 

personally prepare the English translation. 19 

          I need to ask Mr. Aguilar, in Paragraph 11 20 

of your Witness Statement, when you use the word 21 

"arraigo," what are you referring to?  I'm not asking 22 
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you to be a translator, but just in concept, what is 1 

an "arraigo"? 2 

          THE WITNESS:  What is known in Spanish as 3 

"arraigo," it's part of the Guatemalan criminal 4 

procedure, and it's used as a measure to prohibit a 5 

person from leaving the country.  That's why when 6 

Andrea asked me about a bond--or Dr. Menaker--I 7 

clarified that it's not the same because a bond is the 8 

payment of a certain amount of money, and that's not 9 

what I was referring to in my Statement. 10 

  BY MS. MENAKER:    11 

          PRESIDENT KALICKI:  All right.  So, do you 12 

now--so, your Paragraph 11 of your Witness Statement, 13 

you're saying, never intended to discuss a bond; is 14 

that correct? 15 

          THE WITNESS:  Exactly. 16 

          PRESIDENT KALICKI:  All right. 17 

          THE WITNESS:  What we thought was the--what 18 

is known as the "arraigo," the prohibition of leaving 19 

the country while the matter is pending. 20 

          PRESIDENT KALICKI:  All right.  So, the 21 

error seems to have been in the Respondent's 22 
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translation of your Witness Statement, which the 1 

Respondent did not notice until now, and--all right.  2 

Well, let us continue with the questioning.   3 

          I don't know if this paragraph of the 4 

Witness Statement has now been quoted in various 5 

Memorials that have been submitted to the Tribunal, 6 

and it may be that all the passages of Briefing that 7 

both Parties have given us and in your Opening 8 

Statement slides and so forth, anything discussing a 9 

bond may now have to be revisited if the Witness never 10 

actually was discussing a bond in his Witness 11 

Statement.   12 

          But this is an unfortunate error, but it is 13 

not an error of the Witness, who was not responsible 14 

for the translation of his Witness Statement. 15 

          So, let us continue to focus now on the 16 

examination of the Witness.  We can take up later on 17 

what we do with the auxiliary materials that relied on 18 

the mistranslation. 19 

          So, Ms. Menaker. 20 

          MS. MENAKER:  Thank you. 21 

  BY MS. MENAKER:   22 
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     Q.   So, you state here that the Complaint 1 

demanded, basically, if I understand correctly, that 2 

Mr. Kappes be prohibited or restrained from leaving 3 

the country; so, is that correct? 4 

     A.   They asked the Fourth Criminal Court of 5 

First Instance to issue this arraigo, this limitation 6 

of leaving the country, against these gentlemen. 7 

     Q.   Okay.  And you go on to say that the Fourth 8 

Criminal Court of First Instance denied this request?  9 

Is that right?  It's, again, if we're looking--we 10 

won't look to quote the English?  Okay.  11 

     A.   Exactly. 12 

     Q.   All right.  And then later in that 13 

paragraph--so, you say that the Prosecutor's Office on 14 

that moved for the placement of this restraint.  So, 15 

after the Fourth Criminal Court denied the request, 16 

the Prosecutor's Office itself moved for that 17 

restraint to be imposed; is that correct? 18 

     A.   The Prosecutor's Office, what it did the 19 

first court proceedings, in general, does ask for 20 

these measures, these measures so that the Defendant 21 

does not leave the jurisdiction of the Court. 22 
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     Q.   Okay.  And you indicate towards the end of 1 

that sentence, you said, "it was authorized by the 2 

judge." 3 

          So, that was granted; correct? 4 

     A.   Yes, also. 5 

     Q.   And the following sentence says:  "However, 6 

on October 24, 2016, the Court lifted the restraint 7 

against Mr. Kappes, and held that he, based upon the 8 

Decisions of the Constitutional Court, establishing 9 

that any person who is not a party to a criminal 10 

proceeding may not be subject to this restraint." 11 

          So, do you see that? 12 

     A.   I do. 13 

     Q.   Now, you don't cite to anything at the end 14 

of that sentence, and you did not put on record the 15 

Court's Decision lifting this restraint, did you? 16 

     A.   There is--let's see.  It could be included 17 

within the annexes.  Perhaps there, there is a court 18 

decision whereby the measure was lifted. 19 

     Q.   Yes, it seems to be that there is a court 20 

Decision where the measure was lifted, but my question 21 

is that, you do not provide that document with your 22 
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Witness Statement.  You have cited several documents 1 

and provided them, attached them to your Witness 2 

Statement, but, here, you see there is no footnote, no 3 

citation to a decision, and if one looks at all of the 4 

documents that were attached to your Witness 5 

Statement, this Decision is not one of those 6 

documents; is that correct? 7 

     A.   I didn't deem it necessary.  That is why I 8 

stated there that the Court had handed down the 9 

ruling.  And then, on the basis of that, the Fourth 10 

Court decided to lift the measure. 11 

     Q.   Okay.  So, you didn't deem it necessary to 12 

actually attach the Decision where the Court lifted 13 

the measure, just to confirm? 14 

     A.   What I want to make very clear is that it is 15 

wasn't the Constitutional Court, the one that strictly 16 

referred to this case.  In other cases the Court has 17 

issued rulings, but not specifically in this case.  18 

Therefore, in the request for the lifting of the 19 

measure, Exmingua Counsel invoked this Constitutional 20 

Court ruling to ask the Fourth Court that the measure 21 

be lifted. 22 
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     Q.   Right.  And then the Fourth Court, in this 1 

particular case on October 24, 2016, did issue a 2 

ruling in Exmingua's case lifting that restraint; 3 

correct? 4 

     A.   It was the Fourth Court, not the 5 

Constitutional Court. 6 

     Q.   Excuse me, if I misspoke, but, yes, the 7 

Fourth Court. 8 

          Okay.  So, are you aware that on this same 9 

day, October 24, 2016, the MEM lifted the suspension 10 

of Exmingua's Exportation License? 11 

     A.   I did not know that. 12 

     Q.   Okay.  Can we just take a look at C-142, 13 

please. 14 

          So, do you see here--and do we have the 15 

English version as well--that this is dated 16 

October 24, 2016? 17 

     A.   That's exactly right. 18 

     Q.   Okay.  And do you see that the MEM is 19 

lifting the suspension.  It is on--I think you need to 20 

go to the fourth page, where it says 21 

"resolves"--excuse me, "resolved."  And Page 5 in the 22 
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Spanish, right. 1 

          Right, the petition for reversal filed by 2 

Exmingua is granted.  The challenged resolution is 3 

reversed. 4 

          So, the petition for reversal was the 5 

petition to lift the suspension of its Exportation 6 

License. 7 

          So, do you see that? 8 

     A.   Would you please show me the date of that 9 

document?  You showed a notice.  You showed me a 10 

notice before, but I'd like to see the date. 11 

     Q.   Sure.  If we go to Page 2 in the Spanish, 12 

please.  And it says here, the Ministry of Energy and 13 

mines, Guatemala, 24 de Octubre--right.  There.  The 14 

24th of October 2016?   15 

          Do you see that?   16 

     A.   Yes.  Yes.  Yes. 17 

     Q.   Okay.  And can we go to C-122.  And this is 18 

a-- 19 

          PRESIDENT KALICKI:  Ms. Menaker. 20 

          MS. MENAKER:  Yes. 21 

          PRESIDENT KALICKI:  Sorry.  I recognize 22 
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you're right in the middle of a series of questions 1 

that I don't want to interrupt in the middle of this 2 

series of questions, but whenever you finish this 3 

particular series, let's look for a breaking point 4 

since we have been sitting about two hours. 5 

          MS. MENAKER:  Of course.  I can do it right 6 

after just this question. 7 

          PRESIDENT KALICKI:  That's fine. 8 

  BY MS. MENAKER:   9 

     Q.   So, if you can take a look at, first--you 10 

can see here on this first page that this is 11 

Exmingua's Exportation License. 12 

          Do you see that? 13 

     A.   If you look at this, this is a notice that 14 

is being given.  The MEM is giving notice.  It is 15 

giving notice to Exmingua, not to the Office of the 16 

Public Prosecutor.  Perhaps, we had no access.  Here, 17 

it says this is granted to Exmingua.  It doesn't say 18 

anything about the Office of the Public Prosecutor. 19 

     Q.   That's correct, sir.  I'm just asking you to 20 

look to see that this is Exmingua's Exportation 21 

License, and then if we could go to the next page, 22 



Page | 968 
 

B&B Reporters 
001 202-544-1903 

please.  And you can see the date for which it 1 

is--remains in force.  It says the--in the English, 2 

I'm looking--yeah, the end of that first paragraph.  3 

"This authorization was registered in the relevant 4 

book under number, Export License number and shall 5 

remain in force until October 23, 2016." 6 

          And in the Spanish, yes, it's just a little 7 

below your cursor.  Yes. 8 

          Do you see that? 9 

     A.   Yes. 10 

     Q.   So, were you in the Prosecutor's Office 11 

aware that, on the same day that this restraint 12 

against Mr. Kappes--on the same day that that was 13 

lifted, that the MEM then lifted the suspension of 14 

Exmingua's Exportation License, which was also the day 15 

after that Exportation License had expired?   16 

          Were you aware of that at the time? 17 

     A.   The Prosecutor's Office, perhaps, gained 18 

knowledge of this later on, but we didn't gain 19 

knowledge of this on the day of the suspension.  If 20 

you look at the date where Exmingua was given notice, 21 

but this is much later than the date that the license 22 
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expires. 1 

     Q.   Let me ask.  You said you may have gained 2 

knowledge of it later on.  Did you gain knowledge of 3 

this fact, do you recall, before or after the 4 

Prosecutor--after the concentrate was seized from 5 

Exmingua? 6 

     A.   The concentrate was seized during the 7 

searches conducted in June 2016. 8 

     Q.   Yes.  And at that time, do you recall 9 

whether or not you had gained knowledge of these facts 10 

that we've just been discussing? 11 

          PRESIDENT KALICKI:  I'm sorry.  I'm not 12 

understanding the sequence here. 13 

          How could anyone in June 2016 have knowledge 14 

of events that occurred in October 2016?  15 

          MS. MENAKER:  Right.  Yes.  You're correct.  16 

You see, when I said one more question before the 17 

break, I should have done exactly that.  So, you're 18 

correct.  Sorry.  I withdraw that last question.  So, 19 

we can take a break right now. 20 

          PRESIDENT KALICKI:  All right.  Thank you. 21 

          We are going to take a 45-minute break now. 22 
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          Mr. Aguilar, you are, of course, free to 1 

walk around, have a bite to eat and so forth.  My 2 

instructions to you are the same as to any Witness who 3 

has begun testifying, during the break, you may not 4 

discuss the case with anyone, and that includes 5 

Counsel or your Government colleagues or anyone else.  6 

So, you can discuss the weather or anything else, but 7 

not the case during the break.  8 

          And we will see you back in 45 minutes, 9 

then, so about a half past the hour. 10 

          THE WITNESS:  Agreed. 11 

          (Lunch recess.)  12 

          PRESIDENT KALICKI:  Welcome back.  I just 13 

want to make sure.  I see Ms. Menaker.  I see 14 

Mr. Aguilar has returned.   15 

          And, Mr. Torterola, can you hear us?  Are 16 

you back online? 17 

          MR. TORTEROLA:  Yes.  I can hear you well.  18 

Thank you. 19 

          PRESIDENT KALICKI:  Okay.  Excellent. 20 

          Welcome back, Mr. Aguilar. 21 

          We will continue now with your examination 22 
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by Ms. Menaker. 1 

          MS. MENAKER:  Thank you. 2 

  BY MS. MENAKER:   3 

     Q.   So, Mr. Aguilar, if I could ask you to look 4 

at Paragraph 17 of your Witness Statement, please.  Or 5 

excuse me, it is Paragraph 16. 6 

          And in that first sentence, you say that:  7 

"On May 9, 2016, officers of the specialized division 8 

of the criminal investigation, while they were keeping 9 

the operation of the mine under surveillance, they 10 

detained four persons." 11 

          Do you see that? 12 

     A.   That's right. 13 

     Q.   And if we go to the following paragraph, 14 

Paragraph 17.  The first sentence, you state there 15 

that:  "On May 10, the detained persons were taken 16 

before the Fourth First Instance Criminal, 17 

Narcoactivity and Crimes against the Environment 18 

Court, where the Prosecutor's Office moved for a 19 

temporary arrest order based on the fact that the 20 

detained persons had been caught red-handed." 21 

          Do you see that? 22 
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     A.   Yes.  1 

     Q.   Okay.  So, to be clear, the four men were 2 

held in custody overnight; is that right? 3 

     A.   That's exactly right. 4 

     Q.   And the hearing that was held on May 10, do 5 

you recall that it started late in the evening? 6 

     A.   Yes.  It was in the evening, late in the 7 

evening. 8 

     Q.   And you state, if we look at 9 

Paragraph 17--we can stay on that.  The following 10 

sentence, the second sentence, you state that:  "The 11 

Court considered that there was not sufficient 12 

elements to hold the suspects in prison and rendered a 13 

lack of merit order."  Right? 14 

          And you go on to say that:  "The Court 15 

ordered the immediate release of Exmingua's four 16 

detained employees, the return of their cell phones, 17 

and of the vehicle they were using at the time of the 18 

detention." 19 

          Do you see that? 20 

     A.   Yes. 21 

     Q.   Okay.  And can we please go to Footnote 22, 22 
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which is then cited. 1 

          And if you can please look, starting at the 2 

third line, where it says:  "According to the 3 

recording of the hearing held immediately after the 4 

detention, the acting judge wrongfully considered many 5 

of the arguments presented by the attorneys for 6 

Exmingua, who raised a case of doubts, but who did not 7 

deny the commission of the unlawful acts.  Thus, said 8 

attorneys suggested that the products seized 9 

corresponded to production activities developed prior 10 

to the suspension of the mine operation, and also 11 

argued that the amparo issued in the case had been 12 

appealed.  With regard to the accused persons, the 13 

attorneys alleged that such persons had not unlawfully 14 

exploited the mine, but, rather, they were only 15 

transporting the material." 16 

          Do you see that? 17 

     A.   Yes. 18 

     Q.   Now, this recording of the May 10th hearing 19 

to which you're referring, you did not exhibit that 20 

with your Statement, did you?--your Witness Statement.  21 

     A.   My understanding is that that is 22 
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Exhibit R-0262.  I think that's the recording. 1 

     Q.   Yes.  But my question was that you did not 2 

exhibit the recording of that statement of that 3 

hearing with your Witness Statement; is that correct? 4 

          PRESIDENT KALICKI:  I think there's a 5 

confusion.  The Witness has just said that he thought 6 

R-262, which is exhibited--  7 

          MS. MENAKER:  Okay.  I will show that.  8 

Thank you.  I realized my interpretation wasn't 9 

caught.  I only caught the end of it, but it's turned 10 

on now. 11 

  BY MS. MENAKER:   12 

     Q.   So, we will go to 262. 13 

          So, you think that is the recording?   14 

          So, let's just bring 262 up right now, 15 

please. 16 

          So, this is what you cite here as a lack of 17 

merit order.   18 

          And if we can bring that up in English and 19 

Spanish, please. 20 

          And this dated May 10, 2016.  Do you see 21 

that? 22 
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     A.   Of course. 1 

     Q.   And you can see the start of the hearing 2 

begins at 10:15 in the evening and ends after midnight 3 

the following day at 12:15 in the morning on May 11th. 4 

          Do you see that? 5 

     A.   Exactly. 6 

     Q.   Okay.  So now if you look at the--well, in 7 

the English translation, it states that the judge 8 

issued a lack of the merit order--or I should say, in 9 

the document.  It states that they issued a lack of 10 

merit order and, again, ordered the release of the 11 

persons and the return of their cell phone and the 12 

impounded vehicle; correct?  13 

          And you can see that in the Spanish, as 14 

well, on top, under "Situation," where it says 15 

"Situación del"--yeah.   16 

     A.   Yes. 17 

     Q.   Okay.  Now, if you go to the bottom of the 18 

Spanish version, you see it says "observaciones" and a 19 

colon, "Observations"; correct? 20 

     A.   Yes. 21 

     Q.   Okay.  Now, there is nothing that comes 22 
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after this page in the exhibit. 1 

          Did the judge offer reasons or observations 2 

for his decision? 3 

     A.   Perhaps, it was just that.  The document 4 

that you're showing me, it is a summary document.  It 5 

is a summary of what happened during the hearing.  6 

This happens in all hearings, so this is just a 7 

practical and simple summary of what happened at the 8 

hearing. 9 

     Q.   And there's a transcript of this hearing, 10 

isn't there? 11 

     A.   That's my understanding, umm-hmm. 12 

     Q.   You did not exhibit the transcript of the 13 

hearing to your Witness Statement, did you? 14 

     A.   I did not. 15 

     Q.   And just to go back to my earlier question, 16 

you did not exhibit the recording of that hearing to 17 

your Witness Statement, did you? 18 

     A.   Look--  19 

     Q.   Well, yes or no, Mr.--  20 

     A.   --if it's not in the appended documents, 21 

then clearly no. 22 
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     Q.   No.  Okay.   1 

          So, Mr. Aguilar, the Prosecutor's 2 

Office--we'll get to that after. 3 

          Let's go back to your Footnote 22.  And you 4 

say here in about the middle of the Footnote 22, 5 

please, you say:  "In view of these arguments, the 6 

judge in office issued the ruling on lack of merits," 7 

which is "en función de estos argumentos," in the 8 

Spanish.   9 

          Right.  Yes, right there. 10 

          Do you see that? 11 

     A.   Yes, I do see it. 12 

     Q.   Okay.  Now, you do not state that the judge 13 

failed to consider any evidence or argument put 14 

forward by the Prosecutor's Office during the hearing; 15 

isn't that correct? 16 

     A.   The thing is that that consideration is 17 

embedded in that Decision by the Court.  The 18 

definition of "lack of merits" is governed by 19 

Article 272.  You can see this at Footnote 21 of that 20 

same document.   21 

          (Overlapping speakers.)  22 
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     A.   Article 272 of the Criminal Code is 1 

transcribed there. 2 

     Q.   Yes.  Thank you for that. 3 

          But, Mr. Aguilar, my question is that, here, 4 

you are saying that the judge issued the ruling on 5 

lack of merits, but you don't state anywhere in your 6 

Witness Statement that the judge failed to consider 7 

any evidence or argument that was put forward by the 8 

Prosecutor's Office during the hearing.   9 

          And that's correct, isn't it? 10 

     A.   I didn't understand the question.  I'm 11 

sorry. 12 

     Q.   Okay.  At that hearing--now, we don't have 13 

the transcript or the recording, and we don't have the 14 

judge's reasoning because we only have that first 15 

page.  You disagree with the judge's order, but you do 16 

not state in your Witness Statement that the judge 17 

failed to consider the evidence put into the record by 18 

the Prosecutor's Office or failed to consider the 19 

arguments made by the Prosecutor's Office; isn't that 20 

correct? 21 

     A.   That is why I was explaining to you that in 22 



Page | 979 
 

B&B Reporters 
001 202-544-1903 

Guatemalan procedural criminal law, when we talk 1 

about-- 2 

     Q.   Mr. Aguilar, it's not illegal--yes.  I'm 3 

sorry for interrupting.  4 

          (Overlapping speakers.)  5 

          MR. TORTEROLA:  It would be useful if he is 6 

permitted to respond.  7 

          MS. MENAKER:  It's not--excuse me, no. 8 

          MR. TORTEROLA:  Yes, please. 9 

          PRESIDENT KALICKI:  Counsel, you're speaking 10 

over each other. 11 

          THE INTERPRETER:  I'm sorry, the Interpreter 12 

cannot follow.  I'm sorry. 13 

          PRESIDENT KALICKI:  I understand.   14 

          Counsel, you're speaking over each other 15 

rather than address the Tribunal.  So, Ms. Menaker is 16 

trying to redirect the Witness to her question.  17 

Mr. Torterola is objecting that Ms. Menaker is 18 

interrupting the Witness.  I understand both concerns. 19 

          Let me suggest, instead, we just go back to 20 

the question, and I will do my best to put it to the 21 

Witness--  22 
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          MS. MENAKER:  Thank you. 1 

          PRESIDENT KALICKI:  --though, perhaps, in my 2 

own words. 3 

          MS. MENAKER:  Yes. 4 

          PRESIDENT KALICKI:  Mr. Aguilar, Ms. Menaker 5 

is suggesting to you that, while you may think the 6 

judge got the issue wrong, your Witness Statement 7 

doesn't suggest that there was any evidence or 8 

arguments that the judge failed to consider.  You're 9 

just disagreeing with the judge's conclusions.   10 

          Is that, in your view, an accurate summary 11 

of your thoughts, that the judge got it wrong, or do 12 

you think that the judge failed to consider evidence 13 

or arguments?  14 

          THE WITNESS:  What was considered at that 15 

time was that the judge did not have sufficient 16 

elements--that is to say, the judge considered that 17 

what the judge had before, it didn't really have 18 

enough, so it didn't have to prosecute these 19 

individuals.  That is why it issued the decision it 20 

issued. 21 

          I don't know if I answered your question. 22 
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          PRESIDENT KALICKI:  No, I think I 1 

understand.  Let me just follow up. 2 

          So, was your position--was your concern that 3 

the judge accepted as true the factual arguments of 4 

the four accused individuals rather than--explain a 5 

little, explain a little bit more.  You've just said 6 

that you thought the judge didn't have enough evidence 7 

to support the dismissal.   8 

          Can you amplify on that concern?  9 

          THE WITNESS:  Alright.  With the ruling of 10 

lack of merits, I'm going to explain that, if you 11 

allow me.  When the judge issues that ruling, it is 12 

because the judge considers that whatever has been 13 

shown to him at the time, the evidence or the indicia, 14 

for him is not enough to start a criminal proceeding 15 

vis-à-vis these individuals at the hearing.  The 16 

Public Prosecutor's Office, having presented these 17 

accused individuals at the hearing, of course it 18 

considered that it had enough elements to seek from 19 

the judge a ruling to prosecute these individuals. 20 

          However, the criteria of the judge at that 21 

moment was not the same as that of the Prosecutor's 22 
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Office, considering that the ruling of lack of merit 1 

does not close the proceedings definitively, but it 2 

allows for the Prosecutor’s Office to continue the 3 

investigation.   4 

          So, what is the judge saying with a ruling 5 

of lack of merits?  The judge is saying, "Okay, with 6 

the investigation you're bringing to me, I have no 7 

indicia.  Let the Public Prosecutor's Office continue 8 

the investigation, and then submit again the 9 

investigation, to see whether it is really necessary 10 

to issue a ruling of prosecution to have the accused 11 

Parties formally attached to a criminal proceeding." 12 

          PRESIDENT KALICKI:  All right.  Thank you. 13 

          THE WITNESS:  Did I answer your question, 14 

ma'am? 15 

          PRESIDENT KALICKI:  Yes.  I understand more 16 

your perspective.  Thank you. 17 

          I'll return you to Ms. Menaker. 18 

          MS. MENAKER:  Thank you. 19 

  BY MS. MENAKER:   20 

     Q.   So, if you continue on in that footnote, the 21 

second-to-last sentence, you state that:  "The goods 22 
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transported had been undoubtedly recently produced."  1 

          Do you see that?  It's the second-to-last 2 

sentence. 3 

     A.   Yes. 4 

     Q.   And then after that, you state that:  "These 5 

goods derived from an unlawful exploitation of natural 6 

resources." 7 

          Do you see that? 8 

     A.   That's exactly right. 9 

     Q.   And you haven't provided any evidence with 10 

your Witness Statement that was submitted to the Court 11 

in order to support either of these two statements, 12 

have you? 13 

     A.   That it was the product of an illegal 14 

exploitation?  Is that you're asking?  15 

     Q.   I am saying that you, in your Witness 16 

Statement, you don't attach any evidence that you 17 

provided to the Court in support of these two 18 

arguments, do you? 19 

     A.   My understanding is that the appeal Memorial 20 

was appended in connection with the ruling on lack of 21 

merits.  This was handed down by The Fourth Court of 22 
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First Instance.  Arguments are included there, and 1 

some evidence is provided as well.  2 

     Q.   Okay.  So, you think that--well, we'll leave 3 

it at that. 4 

          So, let's go to the appeal.  The 5 

Prosecutor's Office appeal is R-264.  And that's dated 6 

on May 10, 2016.  And if you go to the top of Page 3 7 

in the English version, Pages 4--the bottom of Page 4 8 

in the Spanish version, it shows that:  "The Court 9 

found that there was an illegal detention in this 10 

case, as provided in Article 424 of the Criminal Code, 11 

due to the delay in the presentation of the detainees 12 

within the legal time frame." 13 

          Do you see that? 14 

     A.   What it says here is that the judge 15 

considered that things could happen.  The judge had 16 

not at that point affirmed or confirmed an illegal 17 

detention. 18 

     Q.   And what's the legal time frame for the 19 

presentation of detainees in Guatemala? 20 

     A.   Look, let me tell you what the situation is.  21 

When the police detains an individual, the police has 22 
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six hours to submit that individual to a judge. 1 

     Q.   Okay. 2 

     A.   In this case, or regularly in criminal cases 3 

in Guatemala, the Courts are overburdened and, 4 

perhaps, there are 30 or 40 detainees.  And there are 5 

only two judges that are hearing cases for the whole 6 

day for the detainees.  This may have been the case 7 

for these individuals. 8 

     Q.   Okay.  And thank you.  9 

          But, Mr. Aguilar, if I can just ask you, 10 

because I am on limited time, so if you can keep your 11 

answers short and directed.  So, the question there 12 

was just, what is the legal time frame?  And you 13 

answered six hours.  But then if you need to elaborate 14 

on that, your counsel can do that later in redirect. 15 

          So, if we go back to R-262, which is the 16 

order of lack of merit.  It's correct there that  the 17 

Court deemed that presenting the detainees on the 18 

following day when they were arrested in the morning, 19 

kept in custody overnight, and then presenting them to 20 

court the following day, that that violated the time 21 

frame under Guatemalan law? 22 
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          Do you see that? 1 

     A.   Exactly. 2 

     Q.   Okay.  Now, the Prosecutor's Office appealed 3 

the Court's May 10, 2016, Decision; isn't that right? 4 

          That's in your Witness Statement 5 

Paragraph 18, the first sentence.   6 

          And if we could just go to that Witness 7 

Statement, if you don't mind.  Thank you. 8 

          You say:  "The Prosecutor's Office appealed 9 

the ruling on lack of grounds"; correct? 10 

     A.   Yes.  The Prosecutor's Office appealed on 11 

lack of grounds. 12 

     Q.   If we go to the third sentence, please.   13 

          You say:  "The Prosecutor's Offices"--excuse 14 

me--"The Prosecutor's Office opinion was and still is 15 

that the Court wrongfully considered the facts 16 

relevant to the case and failed to take into account 17 

the effect under which the appeal against the 18 

Decisions of the Supreme Court of Justice and the 19 

Constitutional Court and MEM Resolutions." 20 

          Do you see that? 21 

     A.   Exactly. 22 
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     Q.   Okay.  Now, the Prosecutor's Office's appeal 1 

was rejected by the Court of Appeals later that month 2 

on May 26, 2016; isn't that right? 3 

     A.   That is exactly right. 4 

     Q.   Now, there were further appeals of this 5 

case.  Are you aware of those?    6 

          You don't mention them in your Witness 7 

Statement, but there were several further appeals; 8 

isn't that right? 9 

     A.   Yeah.  There was an appeal.  There was an 10 

amparo.  The amparo was also denied under the argument 11 

that the lack of grounds or lack of merits did not end 12 

the whole process, as stated in Article 272 of the 13 

Criminal Code.  The Constitutional Court brought forth 14 

this argument when it denied the amparo submitted by 15 

the Prosecutor's Office. 16 

     Q.   Okay.  Okay.  And if we just go briefly to 17 

Exhibit 509--C-509, excuse me.  It's the Supreme 18 

Court's Decision dated July 22, 2019.  And if we go to 19 

the bottom of Page 1, Item (c) in the English, which 20 

is--in the Spanish original, it continues into the 21 

second page.   22 
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          We can see here that after the Court of 1 

Appeals rejected the Prosecutor's appeal, on May 26th, 2 

the Prosecutor's Office filed an amparo appeal against 3 

the Decision, as you were just stating; correct?   4 

          And that is in little (c).  The Prosecutor's 5 

Office presented an amparo appeal against the Decision 6 

of May 26, 2016. 7 

          Do you see that? 8 

     A.   Umm-hmm. 9 

     Q.   I apologize, if you can just state that 10 

orally for the Transcript? 11 

          THE INTERPRETER:  Ms. Menaker, you're 12 

speaking extremely fast, and I need to interpret.  13 

These are very complex issues, so you need to give me 14 

a moment to be able to interpret everything. 15 

          MS. MENAKER:  Sure.  Sure. 16 

          THE INTERPRETER:  That's why he was taking 17 

his time to answer. 18 

          MS. MENAKER:  Sure. 19 

          THE WITNESS:  You are showing this to me.  20 

You are showing the Decision by the Court, whereby the 21 

appeal is rejected, and the Court says that, even 22 
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though there is lack of grounds, the Court--well, the 1 

Court is confirming the Decision from the Fourth 2 

Court. 3 

          (Overlapping speakers.)   4 

          THE WITNESS:  And although these things 5 

benefit the--  6 

  BY MS. MENAKER:   7 

     Q.   Mr. Aguilar, let me restate my question. 8 

          Here, my question is simply that on--the 9 

Court of Appeals rejected the Prosecutor's Office's 10 

appeal of May 26, 2016, and the Prosecutor's Office 11 

then filed an amparo appeal against that Decision; 12 

right?  Is that correct? 13 

     A.   That's exactly right. 14 

     Q.   Okay.  Thank you.   15 

          If we go a little further--  16 

          (Overlapping speakers.) 17 

     A.   If you allow me, I can explain to you. 18 

     Q.   I am sorry, but I have very limited--excuse 19 

me, I have limited time.  I'm just asking--  20 

          MR. TORTEROLA:  We all have limited time. 21 

          PRESIDENT KALICKI:  Mr. Torterola, 22 
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Ms. Menaker, do not argue with each other.  Direct any 1 

applications to the Tribunal. 2 

          First of all, Mr. Torterola, it is not for 3 

you to rule on applications.  It is for the Tribunal. 4 

          Ms. Menaker, we have to also let the witness 5 

have a little bit of room. 6 

          Mr. Aguilar, in this particular instance, 7 

since you have provided an answer to the question, it 8 

is sufficient to simply state, as you have stated, "I 9 

would like an opportunity to explain."   10 

          Ms. Menaker then is allowed to decide 11 

whether to herself invite that opportunity or to leave 12 

it to Mr. Torterola, later on, to circle back and 13 

invite that explanation.  You've done the appropriate 14 

thing by indicating that you have more to say, and 15 

then the Counsel can decide whether they want it to 16 

come out of her time or his time.  But it's up for 17 

them to circle back. 18 

          So, you have done exactly the right thing.  19 

In this case, I think Ms. Menaker, I understand, has 20 

chosen to continue with her questioning.  21 

Mr. Torterola may very well come back to out this 22 



Page | 991 
 

B&B Reporters 
001 202-544-1903 

issue.   1 

          Okay.  So, Ms. Menaker, please continue. 2 

          MS. MENAKER:  Thank you. 3 

  BY MS. MENAKER:   4 

     Q.   So, here, Mr. Aguilar, just to be clear, I 5 

simply want to confirm the procedural history of these 6 

appeals because in your Witness Statement, you  end 7 

the discussion--right?--at that May 26, 2016, 8 

Decision.  So, that's all I'm looking at right now. 9 

          So, if we go to little (d), right 10 

underneath, we see that the Supreme Court denied the 11 

appeal on May 25, 2017. 12 

          So, do you see that? 13 

     A.   I do. 14 

          (Overlapping interpretation and speakers.) 15 

     Q.   Thank you.   16 

          If we go to Item (e), it indicates that the 17 

Prosecutor's Office then appealed the Supreme Court's 18 

May 25, 2017, Judgment. 19 

          Do you see that? 20 

     A.   Yes. 21 

     Q.   If we go to Item (f), it indicates that on 22 
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January 30, 2018, the Constitutional Court admitted 1 

the appeal, revoked the judgment on appeal, granted 2 

the amparo, set aside the court ruling of May 26, 3 

2016, and ordered a new ruling to be issued. 4 

          Do you see that? 5 

     A.   Yes. 6 

     Q.   And if we go down to (g), it states that: 7 

"On May 11, 2018, the Court of Appeals issued a new 8 

ruling again denying the appeal filed by the 9 

Prosecutor's Office against its Decision to release 10 

the four Exmingua workers." 11 

          Do you see that? 12 

     A.   That's exactly right.  13 

     Q.   And now if we look at Item (h), which is on 14 

Page 3 in the English version--I think we are up to 15 

Page 5 in the Spanish version--we see that the 16 

Prosecutor's Office then made a request to the Supreme 17 

Court to enforce the Constitutional Court's amparo 18 

ruling on the basis that the Fourth Criminal Court of 19 

First Instance had again failed to consider the 20 

Prosecutor's Office's new evidence. 21 

          Do you see that? 22 
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     A.   Can you show it to me, please? 1 

     Q.   Yes.  It's at the page at the very bottom of 2 

Page 4 of the Spanish version.  The little (h).  3 

Exactly.  And going over to Page 5. 4 

     A.   Now I see it. 5 

     Q.   If we go to Page 6 in the English version, 6 

Page 9 in the Spanish version, we see that on July 2, 7 

2019, the Supreme Court denied the Prosecutor's 8 

Office's request. 9 

          Do you see that? 10 

     A.   Here, what you're talking to me about is not 11 

about the--or not in relation to the lack of merit.  12 

This amparo, if you look at it there--if you could 13 

show me the previous page, please.  I'm sorry.  The 14 

last line on the previous page, please. 15 

          So, here it says "the request for assistance 16 

and execution by the legal center is denied."  So, 17 

what is being asked for here is the Court--the 18 

Court--the Court orders that the judgments already 19 

issued be enforced.  20 

     Q.   If you look, please, the appeal was by both 21 

the Prosecutor's Office and by CALAS.  That's correct, 22 
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isn't it? 1 

     A.   Exactly, yes. 2 

     Q.   We see that on July 2, 2019, it says that 3 

they are now denying the appeal; correct? 4 

     A.   Yes. 5 

     Q.   Okay.  Thank you.   6 

          Now I'd like to go back to your Witness 7 

Statement, to Paragraph 27.  And you note, right at 8 

the beginning, "I should make a comment on the 9 

description made by Claimants of the events that 10 

occurred in such hearing." 11 

          Do you see that? 12 

     A.   Yes. 13 

     Q.   And this is a reference to the hearing that 14 

was held on March 25, 2021; is that correct? 15 

     A.   Umm-hmm.  Yes. 16 

     Q.   So, this is a hearing that's held almost 17 

five years since the May 16 operation that led to the 18 

arrest of the four individuals and the seizure of 19 

Exmingua's concentrate; right? 20 

     A.   If you could allow me to read it so that I 21 

can ensure that I have proper context for my answer. 22 
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     Q.   Please. 1 

     A.   Okay.  Now I understand which hearing it is.  2 

If you allow me, this is a hearing in which it was 3 

asked that machinery be returned.   4 

     Q.   And this is the--  5 

     A.   That is what this refers to. 6 

     Q.   And concentrate be released; correct? 7 

     A.   Exactly.   8 

     Q.   Okay.  Now-- 9 

     A.   That is what that paragraph refers to. 10 

     Q.   Right.  And were you present at that 11 

hearing? 12 

     A.   No, I wasn't there. 13 

     Q.   Okay.  But you're aware of what happened at 14 

that hearing, since you discuss it? 15 

     A.   Exactly. 16 

     Q.   Okay.  And are you aware that this hearing 17 

had been rescheduled at least a half a dozen times 18 

from as early as December 8, 2017? 19 

     A.   Exactly.  Yes, I knew it had been 20 

rescheduled several times. 21 

     Q.   Okay.  So, let us take a look at C-677, 22 
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which is a transcript of this hearing that was held on 1 

the 25th of March 2021 by the Fourth Criminal Court.  2 

And if we can go to--in the English PDF, it is Page 2, 3 

the second paragraph.  And it should be the same in 4 

the Spanish.  5 

          The Prosecutor's Office states at this 6 

hearing that this concerns the return and release of 7 

the personal property seized in connection with the 8 

investigation and that the Prosecutor's Office does 9 

not oppose a permanent return of the Property.  10 

          Do you see that? 11 

     A.   Of course.  Of course. 12 

     Q.   Okay.  Thank you. 13 

          Now, if we go to the English Page 6, from 14 

the 13th line.  In the Spanish it also Page 6, but it 15 

is Line 22.  The line in the Spanish starts with 16 

"licensia de explotación."  In English it starts "in 17 

this case, the Public Prosecutor's Office now states 18 

that no further proceedings are pending and that all 19 

necessary investigations have already been conducted 20 

in this proceeding."  In the English it begins with 21 

"license requires." 22 
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          It's about halfway down in the English 1 

version.  It starts with--exactly.   2 

          And in the Spanish version it starts with 3 

"licensia de explotación." 4 

          There it is, yes. 5 

          So, do you see that?  6 

     A.   Allow me to read it, please.  Yes, I see 7 

what the Transcript says. 8 

     Q.   Now, if we go three lines down in the 9 

English, and five lines down in the Spanish, in the 10 

English it starts with "confirmed the closure," and in 11 

the Spanish it starts with "artículos descriptos."  It 12 

states:  "The property has been closed for too long, 13 

and the Public Prosecutor's Office does not object." 14 

          Do you see that? 15 

     A.   Yes, I am reading what the Transcript says. 16 

     Q.   Thank you.  If you go further six lines down 17 

in the English and seven lines down in the Spanish, 18 

the Spanish starts with "Pero, en qué sentido?"  And 19 

the English starts with "in the ancillary proceeding."  20 

And there it says:  "As requested, the closure is 21 

lifted." 22 
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          Do you see that? 1 

     A.   Now, can I explain something to you, please? 2 

     Q.   Again, I would ask you, please, it is 3 

just--given the procedure, I would ask that you please 4 

wait until another opportunity comes after I'm 5 

finished with these questions.  6 

          PRESIDENT KALICKI:  So far, the only 7 

question that is pending to him is "do you see that?"   8 

          If a question is put to you that requires an 9 

explanation to give an accurate answer, then of 10 

course, but, so far, she is just pointing things out 11 

to you.  So, I think we can hold the explanations for 12 

later when Mr. Torterola, perhaps, puts a question to 13 

you. 14 

  BY MS. MENAKER:   15 

     Q.   If we go a further six lines down, where in 16 

Spanish it starts with "de Guatemala S.A." and in the 17 

English it starts with "Guatemala S.A." 18 

          The Court states:  "because the closure no 19 

longer has a reason to exist.  There are no further 20 

investigations to be conducted in this proceeding, and 21 

it is precisely within the framework of this 22 
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proceeding that the closure was ordered.  In this same 1 

vein, the ban on mobilization is lifted from the 2 

machinery, equipment, materials, and tools inside the 3 

property because there is also no reason to maintain 4 

the ban, which is usually ordered to facilitate 5 

certain investigations, but no investigations are 6 

pending on those objects.  The party also requested a 7 

return of 11 bags seized during the search that 8 

belonged to it since no property rights were 9 

violated." 10 

          Do you see that? 11 

     A.   Yes.  12 

     Q.   Let us go to the PDF Page 9 starting on the 13 

last sentence, which I believe will continue to 10. 14 

          So, in opposing the Attorney General's 15 

Office appeal, the Prosecutor's Office further stated 16 

the following--and in the English it starts with, 17 

three lines up from the bottom at the very 18 

end--"although it is true."  And in the Spanish, two 19 

lines from the bottom, Debo de velar porque se."  20 

          And it states that:  "Although it is true 21 

that a different person ordered the search and seizure 22 
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at the time, we act on the behalf of same entity, and 1 

so we must be consistent in our actions to avoid 2 

committing abuses of authority.  Holding personal or 3 

real property that is closed or immobilized 4 

unnecessarily could make us liable for abuse of 5 

authority or thwarting access to private property.  6 

This situation reflects on the Prosecutor's Office 7 

because if the investigations required for criminal 8 

action in this proceeding were yet pending, it would 9 

be reprehensible because we've had years to build a 10 

strong case." 11 

          Do you see that? 12 

     A.   It's the Transcript.  Yes. 13 

     Q.   And then in the next sentence, the 14 

Prosecutor's Office states:  "I have to recognize that 15 

the Prosecutor's Office has thoroughly looked for the 16 

commission of any crime." 17 

          Do you see that?  18 

          Mr. Aguilar, do you see that sentence? 19 

     A.   Yes, I do. 20 

     Q.   Okay. 21 

     A.   I wasn't finding it, that's why it took me 22 
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some time to answer. 1 

     Q.   That's okay.  2 

          PRESIDENT KALICKI:  Ms. Menaker, let me jump 3 

in here.  For the last some time, you've just been 4 

reading him things from the record, which, of course, 5 

are in your submissions and were in your Opening 6 

Statements and the Tribunal is familiar with.  So, if 7 

this is all leading up to a substantive question to 8 

him, I understand. 9 

          MS. MENAKER:  Yes. 10 

          PRESIDENT KALICKI:  If it's just to remind 11 

us what's in the record, it may not be the best use of 12 

a Witness examination. 13 

          MS. MENAKER:  Of course. 14 

          PRESIDENT KALICKI:  Okay. 15 

          MS. MENAKER:  I can go to my question, which 16 

was coming up, but I can move there. 17 

          PRESIDENT KALICKI:  Okay. 18 

  BY MS. MENAKER:   19 

     Q.   So, let us go to your Witness Statement 20 

Paragraph 37, please.  Thank you. 21 

          And you state here that "the criminal 22 
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investigation for the crimes of illegal exploitation 1 

of natural resources and disobedience is still 2 

pending"; is that correct? 3 

          THE INTERPRETER:  Interpreter did not catch 4 

it.  Sorry. 5 

          THE WITNESS:  Exactly. 6 

  BY MS. MENAKER:   7 

     Q.   Are you aware of any other criminal 8 

investigations or proceedings pending against Exmingua 9 

or its employees or owners? 10 

          MR. TORTEROLA:  Objection. 11 

          (Overlapping speakers.) 12 

          PRESIDENT KALICKI:  Let me hear the 13 

objection before you respond to it.  What's the basis 14 

for the objection?  15 

          MR. TORTEROLA:  Yes.  Ms. Menaker, he is a 16 

public officer who conducts investigations.  I just 17 

would like to say that there might be things related 18 

to his future work that he may not be in a position to 19 

respond.  I just want to make this point before we 20 

continue with this line of questioning. 21 

          PRESIDENT KALICKI:  All right.  22 
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          Mr. Aguilar, are you in a position to answer 1 

Ms. Menaker's question, or are you under some 2 

restriction in answering that question?   3 

          And the question is whether you are aware of 4 

any other criminal investigation proceedings pending 5 

against Exmingua or its employees or owners. 6 

          THE WITNESS:  What I can say is what's in my 7 

Statement, which is that the investigation continues.  8 

I cannot say anything about whether or not there are 9 

other investigations. 10 

          MS. MENAKER:  Well, if he is unwilling to 11 

answer the question, then I have no further questions. 12 

          PRESIDENT KALICKI:  Let me just--let me just 13 

ask him another question, Mr. Torterola.  14 

          When you say, Mr. Aguilar, that you cannot 15 

say anything about whether or not there are other 16 

investigations, is that because you don't have 17 

knowledge to address the issue or because you are 18 

under some confidentiality restriction?  What is the 19 

reason you cannot say anything about whether or not 20 

there are others? 21 

          THE WITNESS:  It's related to the fact that 22 
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within criminal proceedings, only the parties, those 1 

who are considered parties to the process, can have 2 

access to or knowledge of any investigation. 3 

          PRESIDENT KALICKI:  Okay.   4 

          Ms. Menaker, is there something further you 5 

wish to ask about that?  6 

          MS. MENAKER:  I would just ask, then, if he 7 

himself is involved in any other investigation of 8 

which he has knowledge pertaining to Exmingua, its 9 

employees, its former employees, or its owners.  10 

          MR. TORTEROLA:  Objection.  It is the same 11 

question, Madam President. 12 

          PRESIDENT KALICKI:  Yeah, I think it is the 13 

same question. 14 

          His hesitation was not, I think, based on 15 

whether he had personal knowledge or not.  It was, I 16 

think, based on his understanding of whether he could 17 

disclose that information or not.  But anyway, we've 18 

heard his answer. 19 

          MS. MENAKER:  Okay. 20 

          PRESIDENT KALICKI:  You have no further 21 

questions, Ms. Menaker?  22 
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          MS. MENAKER:  I do not.  1 

          PRESIDENT KALICKI:  Okay.  Thank you. 2 

          Mr. Torterola, redirect? 3 

          MR. TORTEROLA:  Yes.  I will have some 4 

questions in redirect.  But before we go to redirect, 5 

Madam President, I would like to mention that 6 

Ms. Menaker leaved in the record a statement that, if 7 

he's not willing to respond when he--when the--first 8 

of all, she did not put any question.  Second, that it 9 

was her position that it didn't lead to any questions.  10 

I think that this has to be clarified, which is what 11 

I'm doing here.  He didn't respond for a different 12 

reason, which is the privilege character of the 13 

information that he has. 14 

          PRESIDENT KALICKI:  Mr. Torterola, I think I 15 

already adduced from the Witness his explanation of 16 

the basis on which he didn't respond, and so 17 

therefore, there is no need to take the point further.   18 

          Ms. Menaker made her comment.  I asked the 19 

Witness to address it.  The Witness addressed it.  I 20 

don't think there is anything hanging at this point, 21 

but your statement is noted. 22 
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          MR. TORTEROLA:  Thank you very much.  I will 1 

just need two minutes to consult my notes, and I will 2 

get back to you. 3 

          PRESIDENT KALICKI:  Of course.  Thank you. 4 

          (Pause.) 5 

          MR. TORTEROLA:  Madam President, Members of 6 

the Tribunal, yes, I will have some questions for the 7 

witness in redirect. 8 

          PRESIDENT KALICKI:  Please proceed. 9 

          MR. TORTEROLA:  Thank you very much.  10 

          ZOOM TECHNICIAN:  Sir, could you please turn 11 

your camera on. 12 

          PRESIDENT KALICKI:  A good point.  We need 13 

to see your face.  Thank you. 14 

REDIRECT EXAMINATION 15 

  BY MR. TORTEROLA:   16 

     Q.   At 1:22, Washington, D.C., you were asked 17 

about a legislator who asked for an investigation 18 

which was opened into the four workers of the Company 19 

Exmingua.  I would ask if you could tell us who else 20 

lodged complaints related to the activity that was 21 

carried out by Exmingua and that led to the 22 
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investigation? 1 

     A.   Well, as I indicated in my statement, in 2 

March of 2016, at the Office of the Prosecutor for 3 

Crimes Against the Environment, we received a 4 

complaint filed by Legislator Sandra Moran, and she 5 

lodged a complaint regarding the mining operation 6 

being carried out by Exmingua Progreso VII Derivada 7 

Projecta Project, despite Derivada the Court--that is, 8 

a Constitutional Court--had issued a provisional 9 

amparo judgment suspending the Exploitation License. 10 

          Now, if you allow me to see the Statement.  11 

Just as it says here, in April of 2016, community 12 

members from the municipalities of San Pedro Ayampuc 13 

and San José del Golfo, which is where the mining 14 

project is located, accompanied by CALAS, which is a 15 

nongovernmental organization and an environmental 16 

activist organization also filed a complaint because 17 

of the mining operation that continued on 11 18 

April 2016.  The work was ongoing and could still, 19 

even though it had been learned that Exmingua had been 20 

given notice of the provisional amparo suspending its 21 

Exploitation License. 22 
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          Similarly, on 22 April--on 22 April, the 1 

Ministry of Energy and Mines, considering that, in 2 

addition to the Notice of Suspension of the 3 

Exploitation License by the Constitutional Court, 4 

Exmingua continued its operations.  There were also 5 

two notifications that the Ministry of Energy and 6 

Mines had given to Exmingua for it to stop the mining 7 

operation. 8 

          Also, a complaint was received on 7 May from 9 

Bernardo Silva, an environmental activist.  Now, he, 10 

being knowledgeable of environmental issues and being 11 

a community member of the region, he observed that the 12 

work, that the exploitation or mining continued there 13 

at the mining project, and he was also aware that the 14 

license had been suspended, and he filed a complaint.   15 

          Then we received a complaint on 10 June by 16 

the Office of the Human Rights Ombudsman.  This was 17 

received on 10 June.  It made reference to several 18 

inspections that had been carried out, particularly an 19 

inspection that was carried out by the Ministry of 20 

Energy and Mines accompanied by members or 21 

representatives of the Office of the United Nations 22 
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High Commissioner for Human Rights, and the Office of 1 

the Human Rights Ombudsman, who came to the mining 2 

project, and on 28 April they verified that the mining 3 

operation continued at the Project, even though they 4 

had been suspended of notification of the license by 5 

the Supreme Court of Justice sitting as Constitutional 6 

Court, and by the Resolutions by the Ministry of 7 

Energy and Mines. 8 

          The April resolution had--Exmingua had been 9 

notified in March to suspend the work, and in April it 10 

was reiterated that the foregoing order had to be 11 

complied with because it had been met with compliance. 12 

          And then, in May, a complaint came that was 13 

lodged by a legislator--Ramón Lau Quan is the name of 14 

that legislator--also arguing that there was a failure 15 

to comply with the provisional amparo decision.  He 16 

said that he considered that illegal exploitation was 17 

going on, mindful that the Exploitation License had 18 

been suspended by a Constitutional Court. 19 

          It is necessary to clarify that all of them 20 

lodged their complaints, taking as the basis 21 

Article 298 of the Code of Criminal Procedure, which 22 
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requires that any citizen lodge their respective 1 

complaints when they consider that some illegal 2 

activity is occurring, in addition to Article 457 of 3 

the Criminal Code, which establishes the offense of 4 

failure to lodge a Complaint applicable to public 5 

officials.   6 

          So, if a public officer or civil servant 7 

does come to learn of some illegal activity, they are 8 

under an obligation to lodge their respective 9 

complaints, and this is what the legislators did.  10 

These were the various complaints that were received 11 

at the Office of the Prosecutor, and it's based on 12 

these that the criminal investigation was begun. 13 

          I don't know if I've clearly answered, if 14 

that's a clear answer. 15 

     Q.   Yes, I think so. 16 

          Thank you very much.  I do have another 17 

question for you. 18 

          At 3:05 p.m., Washington, D.C., according to 19 

the Transcript of this Hearing, you were asked about a 20 

hearing that was held to return to the Company, 21 

Exmingua, part of the concentrate that had been seized 22 
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by the Office of the Public Prosecutor. 1 

          You were asked whether it was true that 2 

activity had originally been scheduled for 2017. 3 

          I would like to ask you to explain to us the 4 

reasons a hearing scheduled for 2017 was only held 5 

just now, in 2021.  6 

          MS. MENAKER:  Objection. 7 

          PRESIDENT KALICKI:  What is the basis for 8 

the objection? 9 

          MS. MENAKER:  I think that does go beyond 10 

the cross.  I simply asked him whether he was aware 11 

that it was delayed or postponed more than a half a 12 

dozen times between these two dates. 13 

          PRESIDENT KALICKI:  I think it is within the 14 

scope of cross to then ask him why it was delayed or 15 

postponed. 16 

          MS. MENAKER:  Thank you. 17 

          PRESIDENT KALICKI:  Mr. Aguilar, did you 18 

hear the question, or do you need it repeated to you? 19 

          THE WITNESS:  I am fine.  Thank you. 20 

          PRESIDENT KALICKI:  Please proceed with your 21 

answer, then. 22 
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          THE WITNESS:  There may be different 1 

circumstance of this proceeding.  There were other 2 

elements present.  3 

          The Judge ordered that some expert evidence 4 

be collected, that some investigative steps be taken 5 

in respect of all the machinery and vehicles that were 6 

being asked to be returned, as well as the metal 7 

concentrate, the Judge ordered that that be done, and 8 

adjust for the fact that we had a year of pandemic 9 

where the Courts and the Office of the Public 10 

Prosecutor, the entire State structure did not operate 11 

properly, and even to this date, we are irregular due 12 

to the high level of COVID contagion, and that 13 

happened before 2020. 14 

          And then the various circumstances that led 15 

to suspension of the hearing, well, it also had to do 16 

with the workload of the courts, plus, in my view, the 17 

Office of the Public Prosecutor, while that was that 18 

happening began to go forward with the investigative 19 

steps such that when the time were to come, there 20 

would be no need for opposition. 21 

  BY MR. TORTEROLA:   22 
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     Q.   Do you recall if there was any request by 1 

Exmingua for a new date be set for the hearing? 2 

     A.   In the hearings that took place, well, the 3 

Judge was the one that indicated what dates were going 4 

to be used. 5 

     Q.   Why is it that the Judge was the one that 6 

set the dates? 7 

     A.   Just to note, that the Judge had asked for 8 

the support of Exmingua to have a scale and weigh the 9 

product.  And that was not provided.  So, at some 10 

point in time, the Judge has to look at Judge's agenda 11 

to see what hearings are in line, and, therefore, the 12 

Judge is able to schedule the hearings. 13 

     Q.   You were shown a document.  Please, let's 14 

look at C-677, if FTI could please show the document.  15 

I think we should go to Page 6.  Could you please help 16 

me find the word "Arturo."  17 

          PRESIDENT KALICKI:  It appears to be 18 

two-thirds of the way down, at line starting 19 

"representada de Arturo."  And the English, in the 20 

second-to-last line.  21 

  BY MR. TORTEROLA:    22 
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     Q.   Could you please tell me what name does the 1 

Judge use to address Exmingua's lawyer? 2 

     A.   Here, the Judge calls him "Arturo."  3 

     Q.   Is it normal in Guatemala to address one of 4 

the names of the Parties by the given name without the 5 

last name? 6 

     A.   No.  Usually, they are addressed as 7 

"counselor" or "sir." 8 

     Q.   At that hearing, they were seeking to have 9 

the concentrate returned, the concentrate that was 10 

seized during the search operations.  Where was the 11 

concentrate located? 12 

     A.   The concentrate was located at the 13 

warehouses of the Office of the Public Prosecutor. 14 

     Q.   Was there more concentrate elsewhere? 15 

     A.   Only the concentrate that was left in the 16 

warehouses of the mining Projects, and Mr. Arturo 17 

Miranda said that those should be left there at the 18 

date of the search. 19 

     Q.   And the name is Arturo Miranda Rieckhof.  20 

That's the name of the Counselor; correct? 21 

     A.   Yes, that's the name of the Counselor, 22 
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Arturo Miranda Rieckhof.  Excuse me, can I clarify 1 

something.  2 

          (Overlapping speakers.)  3 

     Q.   Let me interrupt.  You wanted to clarify 4 

something at some point in time, and Claimants' 5 

Counsel said that you could clarify whatever you want 6 

to clarify during redirect by Guatemala.  So, you can 7 

go ahead and clarify what you want to clarify.  Sorry 8 

that was pending. 9 

     A.   The thing is that I consider that 10 

Ms. Menaker showed me only some portions of the 11 

transcript of this hearing.  On the fourth line at 12 

Page 6 from the bottom to the top, in Spanish--I don't 13 

know how to look at that.  Here, it starts with the 14 

word "ninguna" in Spanish.  "None."  And there-- 15 

          (Overlapping speakers.)  16 

          PRESIDENT KALICKI:  Okay.  Sorry, fourth 17 

line from the bottom.  "Ninguna investigación."  Okay.   18 

          THE WITNESS:  Yeah, where it says "no 19 

investigation," that's what I'm interested in, please.   20 

          If you look at this, it says "no 21 

investigation on those objects."  They showed me a 22 



Page | 1016 
 

B&B Reporters 
001 202-544-1903 

portion of the Transcript that said that the Office of 1 

the Public Prosecutor said that there was no more 2 

investigation.  Well, there was no further 3 

investigation to be conducted on those objects that 4 

were the subject matter of the request for return, 5 

which was the machinery, the vehicles, and the closing 6 

of the property.   7 

          And the Office of the Public Prosecutor 8 

never objected to this.  It even provided its 9 

authorization, and it had no problem that these 10 

objects be returned.  This hearing refers exclusively 11 

to the objects that were the subject of the request 12 

for return. 13 

          PRESIDENT KALICKI:  Thank you for the 14 

clarification.  Just-- 15 

          THE WITNESS:  And also at Page 10, I wanted 16 

to say something else. 17 

          PRESIDENT KALICKI:  Okay.  Before you move 18 

on to that.  For those who were following along on the 19 

English shown on the FTI screen, actually, it's the 20 

wrong section highlighted by FTI.  About four or five 21 

lines down, it says "but no investigations are pending 22 
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on those objects."  So, I think it was an accurate 1 

translation.  The word on those objects is in both the 2 

Spanish and the English.  So, I don't think we have a 3 

translation issue with this.  We were just looking at 4 

the wrong part of the document, perhaps.  5 

          But please continue if Mr. Torterola wishes 6 

you to.  It's his time. 7 

  BY MR. TORTEROLA:   8 

     Q.   I don't have any further questions, but if 9 

the Witness deems it absolute necessary to make a 10 

clarification, then he can do so. 11 

     A.   If I can be shown Page 10, please. 12 

     Q.   Page 10 of your Witness testimony or of this 13 

document? 14 

     A.   Oh, this document, please.  It would be 15 

Lines 1 and 2, further up, please. 16 

          MS. MENAKER:  Also, Madame President, may I 17 

note, there is no question here.  If this is a 18 

redirect, I believe he should be asked questions 19 

within the scope of cross rather than just asking if 20 

there is anything else he wishes to discuss. 21 

          PRESIDENT KALICKI:  Well, in fairness, 22 
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Mr. Aguilar did say in response to some of your 1 

questions that he wished to provide explanation, and I 2 

invited Mr. Torterola on redirect to ask him, 3 

essentially, the question, "What was it you wished to 4 

clarify"?  So, that is opening questions. 5 

          (Overlapping speakers.)  6 

          MS. MENAKER:  I have no problem with that, 7 

of course, but I would think he should go back to the 8 

question or subject matter, and ask what he wanted, as 9 

opposed to "is there anything else that you want to 10 

discuss." 11 

          MR. TORTEROLA:  Yeah.  It's very difficult 12 

to remember for a Witness, I mean, what is 13 

specifically the document that was presented to him 14 

and the question.  But as the President of the 15 

Tribunal has just mentioned, he requested that, and I 16 

think that we should give him the opportunity. 17 

          PRESIDENT KALICKI:  Mr. Aguilar, why don't 18 

you finish the thought you were beginning.  I think, 19 

as Mr. Torterola may have noted, we have some limited 20 

time, so please, by all means, finish your thought, 21 

but if--I'm going to leave you in Mr. Torterola's 22 
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hands as to whether he wishes to follow up or not.  1 

Thank you.  2 

  BY MR. TORTEROLA:   3 

     Q.   Mr. Aguilar, if it's short, please let us 4 

know, if not, then we could stop here.  5 

     A.   Very well.  I just wanted to finish 6 

clarifying something.  I was only shown some 7 

paragraphs from this Transcript, and one could 8 

understand that the subject matter of the Hearing is a 9 

different one, and that the position of the Office of 10 

the Public Prosecutor is also different.  Here, the 11 

Office of the Public Prosecutor made specific 12 

reference to those pieces of property that were asked 13 

to be returned.  That's all I wanted to say.  Thank 14 

you. 15 

          PRESIDENT KALICKI:  All right.  16 

Mr. Torterola, did you have any further questions?  17 

          MR. TORTEROLA:  I don't have any further 18 

questions.  Thank you very much, Madam President. 19 

          PRESIDENT KALICKI:  Thank you very much. 20 

          So, let me then ask Mr. Townsend, any 21 

questions?  22 
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          ARBITRATOR TOWNSEND:  No questions for me.  1 

Thank you. 2 

          PRESIDENT KALICKI:  Thank you. 3 

          Professor Douglas?  4 

          ARBITRATOR DOUGLAS:  No, not for me. 5 

          PRESIDENT KALICKI:  Thank you. 6 

          And Mr. Aguilar, I have no further questions 7 

either.  So, this concludes your examination. 8 

          We are very grateful for your assistance.  9 

It has been most helpful to the Tribunal.  You are now 10 

excused with our thanks. 11 

          THE WITNESS:  Thank you very much.  Have a 12 

very nice afternoon. 13 

          PRESIDENT KALICKI:  Thank you. 14 

          (Witness steps down.) 15 

          PRESIDENT KALICKI:  All right.  Counsel, we 16 

have one further Witness to begin for today, 17 

Mr. Pérez.  I think, given that the last Witness we 18 

were all speaking very quickly and doing a lot of 19 

reading, it may be a good gesture to the Interpreters 20 

and the Court Reporter to take our afternoon break now 21 

before we bring in the next Witness.  So, why don't we 22 
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take 15 minutes now, and then we will--so, we will 1 

return just about at the hour with our last Witness 2 

for the day.  Mr. Vice Minister Pérez.   3 

          (Brief recess.)  4 

          PRESIDENT KALICKI:  Good afternoon, Vice 5 

Minister Pérez. 6 

            OSCAR RAFAEL PÉREZ RAMÍREZ, RESPONDENT'S 7 

WITNESS,  8 

                                  CALLED  9 

          PRESIDENT KALICKI:  Can you see me and hear 10 

me? 11 

          THE WITNESS:  Good afternoon.  Yes, I can 12 

hear you and see you perfectly well.  Thank you. 13 

          PRESIDENT KALICKI:  Thank you.   14 

          My name is Jean Kalicki, and on behalf of 15 

the Tribunal, we thank you for your participation 16 

today and for the assistance that you will be able to 17 

provide us. 18 

          I have a few instructions for you before we 19 

begin.  First, it is important to speak slowly and to 20 

avoid overlaps in speech between question and answer 21 

for the facility of the Interpreters and the Court 22 
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Reporters. 1 

          Secondly, if you don't understand a 2 

question, please say so.  The question will be 3 

repeated or rephrased for you.  If you do understand a 4 

question, please try to give a short answer to it.  If 5 

it's a yes-or-no question and can fairly be answered 6 

"yes" or "no," that may be all we require.  If you 7 

feel a little explanation is needed, that's fine.  But 8 

please try to answer questions concisely because we 9 

are all limited in time. 10 

          And, finally, if you need a comfort break, 11 

please let me know, and we will try our best to 12 

accommodate that. 13 

          Do you understand? 14 

          THE WITNESS:  Thank you very much.  I 15 

understand it perfectly well. 16 

          PRESIDENT KALICKI:  Thank you.   17 

          I'd like to now show you the form of witness 18 

declaration.  If you could, read aloud the declaration 19 

you see on the screen. 20 

          THE WITNESS:  With pleasure. 21 

          I solemnly declare, upon my honor and 22 
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conscience, that I shall speak the truth, the whole 1 

truth, and nothing but the truth. 2 

          PRESIDENT KALICKI:  Thank you.   3 

          And then I have a few additional 4 

affirmations to request of you.  First, can you affirm 5 

that you will not receive or provide any 6 

communications during the course of your examination?  7 

          THE WITNESS:  I confirm. 8 

          PRESIDENT KALICKI:  Thank you.   9 

          And other than your two Witness Statements, 10 

which you're permitted to have with you, do you have 11 

any other documents on the desk in front of you?  12 

          THE WITNESS:  None.  Just the two Witness 13 

Statements that I presented to the Tribunal. 14 

          PRESIDENT KALICKI:  All right.  Thank you 15 

very much. 16 

          In that case, I will hand you over to 17 

Mr. Torterola to get you started. 18 

          MR. TORTEROLA:  Thank you very much, Madam 19 

President. 20 

DIRECT EXAMINATION 21 

  BY MR. TORTEROLA:    22 
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     Q.   Good afternoon, Vice Minister.  My name is 1 

Ignacio Torterola.  I am an attorney for the Republic 2 

of Guatemala, and I would like to ask you some 3 

questions as part of the direct examination, and then 4 

Claimants' counsel will ask you additional questions 5 

next.  6 

     A.   Good afternoon, sir.  7 

     Q.   Vice Minister, you offered two statements in 8 

this Arbitration: the first one, November 26, 2020, 9 

and the second one October 12, 2021. 10 

          Do you confirm that? 11 

     A.   That is correct. 12 

     Q.   From your last statement, or in connection 13 

with your last statement or the previous one--from the 14 

date of your last statement, do you have anything to 15 

add or correct? 16 

     A.   Yes, indeed. more than a correction.  I 17 

would like to update the information, two comments 18 

that in my opinion are key to be updated, and it has 19 

to do with the status of the consultations that the 20 

Ministry of Energy and Mines is holding through my 21 

office.  The first one has to do with the consultation 22 
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with the Maya Q'eqchi' Indigenous Group, in the 1 

Municipalities of El Estor Izabal, Panzos, Alta 2 

Verapaz, and at the time of my Statement, the status 3 

of that process was ongoing, and this is what I wrote 4 

in my Statement.  However, the process continued and 5 

it was concluded in December. 6 

          MR. LLANO:  Madam President, the question 7 

was aimed at eliciting new evidence, new testimony, 8 

and I allowed a few seconds of that testimony to 9 

confirm that Mr. Pérez, indeed, was trying and is 10 

seeking to introduce new evidence on direct 11 

examination, literally on Question 1.  There are 12 

procedures that are set forth in the various 13 

Procedural Orders from the Tribunal in this respect, 14 

so I respectfully object to the question, to the 15 

answer.   16 

          And I would also add that Counsel was 17 

provided ample opportunity, even put on notice on 18 

Monday on this very point, and Counsel did not follow 19 

up on that and now is seeking to introduce new 20 

testimony through direct examination, which is deeply 21 

unfair, deeply prejudicially.   22 
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          So, I object and I respectfully ask the 1 

Tribunal to deny this question.   2 

          Thank you very much. 3 

          PRESIDENT KALICKI:  Mr. Torterola, your 4 

response? 5 

          MR. TORTEROLA:  Yes, Ms. Kalicki.  I really 6 

regret this conduct because I paused during my Opening 7 

Statements about this issue, but this situation is 8 

specifically provided for in Procedural Order 9 

Number 1.  That's why I said during Opening Statements 10 

that this was going to be happen today.  This is 11 

permitted.  It is information that the Tribunal needs 12 

to know, and 19.9.2 of Procedural Order Number 1 13 

specifically says--and, unfortunately, in front of me 14 

I have only the Spanish version, so I will read it--my 15 

colleague hands me out the-- 16 

          PRESIDENT KALICKI:  I have it in front of me 17 

in English, so if it's helpful, it says--  18 

          MR. TORTEROLA:  Okay.   19 

          PRESIDENT KALICKI:  "It allows direct 20 

examination to be used, among other things, to address 21 

matters which have arisen after that witness's 22 
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statement was signed." 1 

          MR. TORTEROLA:  Exactly.  And, therefore, 2 

there is information that the Tribunal needs to know.  3 

It is something that happens, if I'm not wrong, on 4 

21 December 2021, after the Witness Statement was 5 

filed, our Reply.  So, I find that this information is 6 

information that is--I mean, this is exactly the kind 7 

of situations that Rule 19.9.2 provides for. 8 

          So, I don't think that this is prejudicial 9 

at all.  I'm sure that Claimants are aware of this 10 

situation regardless.  So, I would like to request the 11 

Tribunal's authorization to proceed in asking these 12 

questions to Vice Minister Pérez. 13 

          PRESIDENT KALICKI:  Well, let me--yes, yes, 14 

Mr. Llano. 15 

          MR. LLANO:  May I respond, Madam President? 16 

          PRESIDENT KALICKI:  Yes.  17 

          MR. LLANO:  Okay.  So reference has been 18 

made to information available as of 21 December 2021, 19 

and reference has also been made to Section 19.9.2 of 20 

Procedural Order Number 1.  I would like to reflect 21 

upon both of these points, if I may. 22 
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          Under Procedural Order Number 1, 1 

Section 19.9.2 limits the scope of direct examination 2 

to cover professional background, corrections to the 3 

Witness Statement, and to address matters which have 4 

arisen after that Witness's Statement was signed.  5 

Those are the words in the order. 6 

          Now, that last portion of Section 19.9.2 is 7 

not an escape hatch from the limited scope of direct 8 

examination of Fact Witnesses.  And this is clear from 9 

the text of that provision.  Section 19.9.2 relates to 10 

addressing matters, not introducing new evidence.  11 

This is a standard provision to allow Witnesses to 12 

address issues raised in subsequent submissions.  And 13 

I submit to you that, in fact, this is also clear from 14 

a holistic review of Procedural Order Number 1 15 

because, if you turn to Section 17.2 of Procedural 16 

Order Number 1, which I have here, it says--and this 17 

is the Section that relates to Witness Statements and 18 

Expert Reports.  Section 17.2 says that "neither Party 19 

shall be permitted to submit any testimony that has 20 

not been filed with their written submissions unless 21 

the Tribunal determines that exceptional circumstances 22 
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exist based on a reasoned written request followed by 1 

observations from the other Party following the 2 

procedure outlined in 16.3." 3 

          In turn, Section 16.3 relates to the 4 

introduction of documents following the last written 5 

submission, and provides for a well-regulated 6 

procedure for those applications. 7 

          Now, Madam President, Members of the 8 

Tribunal, I submit to you that on Respondent's reading 9 

of Section 19.9.2, Section 17.2 would be effectively 10 

nullified. 11 

          The whole point of Section 19.9.2 is to 12 

prevent that kind of surprise and ambush.  And it 13 

cannot be--it cannot be, under fundamental due 14 

process, that a witness can gratuitously spout new 15 

evidence for the first time at the Hearing without 16 

having to provide any documents and then subject the 17 

cross-examiner to immediate cross-examination on that 18 

uncorroborated Witness testimony.  And I stress the 19 

element of fundamental due process because the point 20 

of having written Witness Statements and all of these 21 

well-regulated procedures for new testimony and 22 
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documents is precisely to avoid ambush, which is 1 

exactly what is happening here. 2 

          And I will tell you why this is an ambush, 3 

Madam President and Members of the Tribunal.  4 

Respondent has now confirmed that they have known 5 

about these so-called facts since December 2021 and 6 

made no application to submit new documents, new 7 

testimony, or new evidence of any kind. 8 

          On Day 1 of the Hearing, they blurted out, 9 

blurted out supposed new facts in Opening Argument in 10 

what the Tribunal correctly characterized as a 11 

self-help measure.  And Respondent said then, and only 12 

then, on Day 1 of the Hearing, that they would be 13 

making an application, but made none because, as we 14 

can now see, Respondent's plan was always to 15 

force-feed on Claimants new, uncorroborated evidence 16 

on direct examination without having to provide any 17 

documents, and vest the Witness with total impunity as 18 

to the veracity of that new testimony. 19 

          And I will just add a final point, Madam 20 

President.  This stands in stark contrast with 21 

Respondent's strenuous requests to provide an extra 22 
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written submission, documents, and testimony regarding 1 

the post-June 2021 events that the Claimants' brought 2 

to the attention of this Tribunal. 3 

          And on that issue, notably, Respondent's 4 

posture was that it was critical that it be allowed to 5 

respond in writing prior to the hearing.  Yet, on this 6 

issue, Respondent did not see fit to advise the 7 

Tribunal of anything prior to the Hearing. 8 

          So, respectfully, Madam President, Members 9 

of the Tribunal, I request that Respondent's effort to 10 

introduce new testimony through direct examination be 11 

denied.  Respondent had every opportunity to put in an 12 

application, as the Tribunal said on Monday, before 13 

and during the Hearing, and was put on notice.  14 

Respondent chose not to go through the right path, and 15 

this cannot be sanctioned by the Tribunal.  And I 16 

reserve all rights in respect of these due process 17 

considerations.  Talk about procedural integrity.   18 

          Thank you.  Madam President. 19 

          MR. TORTEROLA:  I didn't know that we were 20 

in Closing Statements already.   21 

          Let me say, Madam President, first of all, I 22 
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again--I see your face.  I know that you are 1 

disappointed.  But Claimants use any opportunity to 2 

have to argue their case, and that not should be 3 

permitted to do. 4 

          Secondly, let's go through the rules.  And I 5 

would like to say that, first of all, if we 6 

understand, let me tell you what is the correct 7 

reading of Clause 17.1 that Claimants make reference 8 

regarding the introduction of the evidence. 9 

          What this rule says is that, first of all, 10 

Witness Statements and Expert Reports shall be filed 11 

together with the Parties Pleadings.  And then it says 12 

that "neither Party shall be permitted to submit any 13 

testimony that has not been filed with the written 14 

submission." 15 

          The idea with this rule is to permit--is not 16 

to permit the Parties to introduce a Witness Statement 17 

outside of the opportunity of the two Pleadings 18 

presented by the Parties.  But then we have a very 19 

specific rule in 19.9.2, which says that, in the 20 

direct examination, the Witness can address matters 21 

which have arisen after the Witness Statement was 22 
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signed.   1 

          This is in Paragraph 21, if I'm not wrong, 2 

of Mr. Pérez's Second Witness Statement.  He 3 

specifically discussed the fact that the CGM 4 

consultation process was taking place.  And the only 5 

thing that happens since that time to today is the 6 

fact that that consultation has finalized. 7 

          MR. LLANO:  No, no, no.  Madam President, 8 

No. 9 

          PRESIDENT KALICKI:  Mr. Llano. 10 

          (Overlapping speakers.) 11 

          PRESIDENT KALICKI:  Mr. Llano, we didn't 12 

interrupt you.  Please don't interrupt Mr. Torterola.  13 

Let him finish. 14 

          Thank you. 15 

          MR. TORTEROLA:  That consultation has ended.  16 

I'm not adding anything else.  I'm just requesting the 17 

Witness to say if something has happened since his 18 

last testimony, which is specifically what is provided 19 

for under 19.9.2.  As you know, even if we apply the 20 

principle of speciality, this is a special situation 21 

out of Rule 17.  So, we go to 19.9.2 to decide what is 22 
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it that needs to be done in case something has 1 

happened since the moment in which that Witness 2 

Statement had been introduced into the file.   3 

          This is the specific solution that the 4 

Parties agreed, that the Parties discussed before the 5 

Tribunal, and the Tribunal sanctioned into Procedural 6 

Order Number 1.   7 

          So--and I anticipated on Monday, and I did 8 

it in good faith that I was going to bring this 9 

situation today when we were going to hear Mr. Oscar 10 

Pérez Ramírez.  I stopped.  I withdraw the issue in 11 

respect of the Tribunal.  I think that this is now the 12 

opportunity for Guatemala to present the full picture 13 

to the Tribunal.  There are things that have happened 14 

also with Progreso VII.  We are not going to discuss 15 

what happened with Progreso VII since the testimony of 16 

Mr. Pérez was issued? and we are going to make as if 17 

nothing has happened after that date?  I think that 18 

could be fundamentally unfair for Guatemala. 19 

          I'm not threatening the Tribunal with any 20 

due process issues.  I'm just asking the Tribunal to 21 

allow me to clarify the facts that happened since the 22 
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last witness testimony of Mr. Pérez.  That is the only 1 

thing that I'm requesting under the specific provision 2 

that has been set by the Tribunal in Procedural Order 3 

Number 1.   4 

          Thank you, Madam President.  5 

          PRESIDENT KALICKI:  Thank you.   6 

          I would like to get clarity on behalf of the 7 

Tribunal, first, exactly the scope of what we're 8 

dealing with.   9 

          Mr. Torterola, you've drawn our attention to 10 

Paragraph 21 of Mr. Pérez's Second Statement, which 11 

says "and is expected at the time of preparation of 12 

this Statement to be completed by the second week of 13 

November." 14 

          Are you simply trying to elicit from him 15 

that what he expected to be completed in the second 16 

week of November actually was completed in December, 17 

full stop?  Or are you seeking, then, to follow up and 18 

ask him for the details and the content and so forth 19 

of what happened?  20 

          MR. TORTEROLA:  I was not going to 21 

ask--thank you, Madam President. 22 
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          I was not going to ask for any details.  I 1 

was just going to ask for what happened after his 2 

testimony was rendered.  I was not going to have--to 3 

request any details about those consultations. 4 

          PRESIDENT KALICKI:  All right.  So, that's 5 

the first thing.  So, all you wish to elicit from him 6 

is that, rather than the projected completion in the 7 

second week of November, there was an actual 8 

completion sometime in December.  Now, the second 9 

point Mr. Pérez started to say that he had two 10 

comments that he wanted to be updated, and he said the 11 

first was the status, and he said it was concluded in 12 

December. 13 

          We didn't hear from him what the second one 14 

was.  I don't want him to give a full explanation of 15 

it before the Tribunal has had a chance to rule.  I 16 

simply want to know the topic of the second requested 17 

update, so we can then consider it. 18 

          MR. TORTEROLA:  The second request, it is 19 

what happened in Progreso VII since the date of the 20 

Witness testimony until today.  Those are the two 21 

issues. 22 
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          PRESIDENT KALICKI:  But that's a very broad 1 

"what happened in Progreso VII?"  Yet--a short 2 

version, what happened with what respect of 3 

Progreso VII?  What is it that you are trying to have 4 

him address? 5 

          MR. TORTEROLA:  Yes.  Where we are in 6 

Progreso VII, for example, since the last testimony, 7 

no Executive Order had been issued yet, and now the 8 

Constitutional Court issued an Executive Order, and 9 

the Ministry of Energy and Mine is currently working 10 

in the consultation process.  It's about this case.  11 

It happened since the last Witness testimony, and the 12 

Tribunal needs to know about it.  I mean, it's just 13 

my-- 14 

          PRESIDENT KALICKI:  So, there's a particular 15 

Executive Order--again, without getting into the 16 

content of it, what is the date of the Executive order 17 

that the Constitutional Court--that you wish to have 18 

this Witness address? 19 

          MR. TORTEROLA:  I think that I don't recall 20 

exactly when the constitutional--I'm sorry, when the 21 

Executive Order was communicated to the Ministry, but 22 
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the Minister says in his Witness Statement that he 1 

would begin--indeed, let me get there.  Let me get 2 

there.  That he would begin with the--it is 3 

Paragraph 32 in his Second Witness Statement, that he 4 

could begin with the consultation process of 5 

Indigenous People in Progreso VII Derivada when they 6 

receive the Executive order.   7 

          You might have the English translation in 8 

front of you.  So, that document has been now received 9 

by the Ministry.  So, those were the only things that 10 

on which I wanted an update from the Witness, and were 11 

things that happened immediately after his Witness 12 

testimony. 13 

          PRESIDENT KALICKI:  And were you intending 14 

to ask him to describe subsequent steps taken, or 15 

simply to report with reference to Paragraph 32 that 16 

they have now received the Execution Order 17 

anticipated?  18 

          MR. TORTEROLA:  Simply to report that.  I 19 

was not going to ask to explain anything.  He's going 20 

to just inform the Tribunal that those two things 21 

happened as it's, by the way, practice to do in our 22 
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proceedings, that you update the Tribunal with the 1 

situation that happened since the last testimony. 2 

          PRESIDENT KALICKI:  Okay.  Mr. Llano, then, 3 

focusing on the two limited, what I understand to be 4 

the two limited requested updates to the Witness 5 

Statement, that Paragraph 21 be amended to say that 6 

the preconsultation process ended in December 2021, 7 

and Paragraph 32 be updated to say that the final 8 

execution order has now been received.  That's limited 9 

to those two updates. 10 

          Do you maintain your objection? 11 

          MR. LLANO:  Absolutely.  Absolutely.  And I 12 

would add that trickle-down evidence is even worse 13 

than evidence in whole.  This is a complete ambush, 14 

Madam President.  What is happening here is--and 15 

Mr. Torterola, my opposing Counsel, has stated that 16 

this is the right opportunity to introduce this 17 

evidence.  Well, I respectfully submit it is not even 18 

close.  There were multiple opportunities, for 19 

months--now we know--before this Hearing to make an 20 

application to submit new evidence.   21 

          But we're now being surprised and ambushed 22 
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with an attempt to put in that new evidence on direct 1 

examination.  It is of a piece with Respondent's 2 

withholding of information about the Witness's 3 

availability.  But, frankly, even the Tribunal on 4 

Monday morning said to Counsel "if you want to make an 5 

application, you should make an application," and 6 

Counsel said "I will make an application."  And none 7 

was made. 8 

          So--and with respect to 17.2, Section 17.2 9 

of Procedural Order Number 1, I will emphasize the 10 

language, again.  It says "neither Party shall be 11 

permitted to submit any testimony"--it doesn't say 12 

Witness Statements--"any testimony that has not been 13 

filed with the written submissions."   14 

          And that is the plain rule in international 15 

arbitration, which is that, in order to avoid 16 

precisely the situation we find ourselves in right 17 

now, applications must be made in due course and at 18 

the right time and not be purposely, deliberately 19 

withheld until the last minute to put the burden on me 20 

to cross-examine the Witness on trickle-down evidence, 21 

on half evidence. 22 
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          He says he's not going to ask about the 1 

details.  Well, I want to know about the details, but 2 

I should have known about the details before this 3 

Hearing. 4 

          So, frankly, Madam President, I--just to 5 

wrap up, and with all due respect to you and the 6 

Members of the Tribunal, I do emphasize the fact that 7 

this is an ambush, this is a deliberate ambush, it's 8 

been pending for a long time, and with respect to the 9 

Progreso VII part, it wasn't even mentioned on Monday.   10 

          That is new even now.  I'm learning about 11 

this as we speak about these developments.  At least 12 

he blurted out something about Fenix on Monday.  Now, 13 

literally this moment, I am learning that there is 14 

also new evidence supposedly with respect to 15 

Progreso VII.  How can that be fair to me and to 16 

Claimants?  Thank you. 17 

          PRESIDENT KALICKI:  So, the Tribunal in a 18 

moment will go into private session to discuss this, 19 

but just to be--make sure we have the information, the 20 

final execution order which the Respondent now says 21 

was finally received, is that something Exmingua has 22 
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seen as well? 1 

          MR. LLANO:  Not at all. 2 

          PRESIDENT KALICKI:  Okay.  All right.   3 

          But before we go into our breakout room, 4 

Mr. Townsend, do you have a question for Counsel? 5 

          ARBITRATOR TOWNSEND:  No, I just ask, what 6 

is the date of that final order? 7 

          PRESIDENT KALICKI:  I think Mr. Torterola 8 

said he didn't have it in front of him, but, 9 

perhaps--Mr. Torterola, can--so, anything you can tell 10 

us?  Was this in December or January? 11 

          (Overlapping speakers.) 12 

          MR. TORTEROLA:  Yes.  We are trying--you 13 

know, we're trying to get the information for you.  It 14 

is also before the end of last year, Madam President. 15 

          PRESIDENT KALICKI:  Okay. 16 

          MR. TORTEROLA:  But maybe there is only one 17 

issue that maybe you can ask Mr.--to the Witness.  I'm 18 

not aware whether Exmingua had been given notice of 19 

this situation.  But I'm not the one that is dealing 20 

with the file.  It would be interesting to know 21 

whether Exmingua by any reasons have information about 22 
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this either because they received a phone call, they 1 

were called for a meeting or something.  I'm 2 

absolutely sure that the Company knows about this 3 

situation. 4 

          PRESIDENT KALICKI:  Well, we'll see if we 5 

get into this issue or not.  I'm not going to elicit 6 

evidence in order to decide whether to elicit 7 

evidence, so let us discuss the matter further. 8 

          So, we will go into our breakout room.  9 

Please stand by. 10 

          (Tribunal conferring.)  11 

          PRESIDENT KALICKI:  All right.  Welcome back 12 

to everybody. 13 

          The Tribunal has had the opportunity to 14 

discuss what it considers to be a very serious matter 15 

that has arisen. 16 

          We start by voicing our disappointment that 17 

the issue arises only now, without advance notice.  We 18 

believe that since both of the events that the 19 

Respondent--about which the Respondent wishes to 20 

elicit additional testimony occurred in December, that 21 

ample opportunity exists to have provided notice, both 22 
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to the Claimants and to the Tribunal, and had such 1 

notice been provided in a more timely fashion, we 2 

would not be where we are today.  So, we start with 3 

that point. 4 

          That said, the Second Witness Statement of 5 

Vice Minister Pérez did state that both matters were 6 

pending, and the Tribunal considers that it would be 7 

inappropriate for it to pretend now that it doesn't 8 

does not know that the matters, in fact, are no longer 9 

pending.  We do not wish to be the monkey that closes 10 

our eyes and our ears.   11 

          We, therefore, direct as follows:  We will 12 

allow Mr. Torterola to elicit the limited additional 13 

direct testimony on these two events that he seeks, 14 

but on the following conditions:  First, as to the 15 

Final Execution Order that is--apparently was 16 

issued--this is in relation to Paragraph 32 of Vice 17 

Minister's Pérez Second Statement, that Order should 18 

be shared with the Claimant and produced to the 19 

Tribunal as soon as possible after the close of this 20 

session, ideally within an hour.   21 

          I should start by saying, we are not going 22 
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to ask Mr. Llano to begin his cross today.  We will 1 

just complete the direct. 2 

          That Final Execution Order should be served 3 

as soon as possible, ideally within an hour after we 4 

close.  Obviously, it will be in the Spanish original, 5 

but Mr. Llano can start with that. 6 

          I don't know how long this document is and, 7 

therefore, how quickly a translation can be prepared. 8 

          Can I ask either Mr. Torterola or Vice 9 

Minister Pérez to tell me, is this a one- or two-page 10 

document, or is this a long document?  Do you know? 11 

          MR. TORTEROLA:  I have never seen the 12 

document.  I'm sorry.  I cannot help with that. 13 

          PRESIDENT KALICKI:  Vice Minister Pérez, do 14 

you know how long this execution order is roughly? 15 

          THE WITNESS:  Yes.  It's a lengthy document 16 

for it includes the entire record in the amparo 17 

judgment.  Nonetheless, I do think it's feasible to 18 

obtain just the first pages that have the dates and 19 

the general issues that might provide you with 20 

support.  The document that was received at the 21 

Ministry of Energy and Mines--well, I understand that 22 
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all the Parties received it, at least the--at least 1 

that from the Ministry of Energy and Mines was both 2 

physical and digital files.  We provided a CD. 3 

          So, even though it's lengthy, it should be 4 

possible to get it relatively quickly. 5 

          PRESIDENT KALICKI:  All right.  So, the 6 

Spanish should be provided as quickly as possible.   7 

          MR. TORTEROLA:  Yes, ma'am.    8 

          PRESIDENT KALICKI:  We recognize that before 9 

any portion of this could be used with the Tribunal, 10 

there would need to be an English translation.  It is 11 

somewhat difficult for me to direct a firm deadline 12 

for the English translation, given that I don't know 13 

how much of this document needs to be translated.   14 

          In general, though, let me say this; that 15 

the Tribunal's inclination about cross is that cross 16 

will continue tomorrow on all of the preexisting 17 

matters that you were prepared to cross on that arise 18 

out of the Witness Statements, but that you need not 19 

do cross tomorrow--I see you, first, Minister Pérez, 20 

let me just finish my thought here for a moment.  21 

Thank you. 22 
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          Mr. Llano, you need not do cross tomorrow on 1 

these two updates that we've just learned about.  You 2 

can have the weekend to think about those and to 3 

review this document that will be provided to you, and 4 

we would like to hold in reserve the possibility, 5 

should you wish, of recalling Vice Minister Pérez at 6 

some time next week for just the short additional--any 7 

short additional cross you wish on the two updates 8 

only.  This would not be a full-blown reexamination.  9 

It would simply be on those two updates only so that 10 

you can have the weekend to consider how you wish to 11 

deal with those.   12 

          Hopefully, since we're talking about two 13 

very short updates, it would--any recalling of Vice 14 

Minister Pérez would not involve a large commitment of 15 

his additional time next week, but we will have to see 16 

where we go. 17 

          The other item which we would like to be 18 

produced promptly to Claimants, if any exist, is to 19 

the extent the Respondent has any written proof that 20 

the Final Order was previously served on Exmingua--I 21 

don't mean a phone call by somebody.  I mean if 22 
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there's a letter or so forth forwarding this, that 1 

that should also be supplied to Claimants.  It's been 2 

suggested to us by Counsel that maybe they saw it, 3 

maybe they didn't see it.  That's not evidence.  So, 4 

if you have any evidence demonstrating that it was 5 

served on Exmingua, that should be provided promptly 6 

to the Claimant as well. 7 

          So, that is our direction.  Let me just ask 8 

my colleagues if there is anything I've left out.  9 

          ARBITRATOR TOWNSEND:  I would just say, 10 

rather than "promptly," "today." 11 

          PRESIDENT KALICKI:  Yes.  And the 12 

translation issue, of course, once we see how long the 13 

document is, or at least the relevant parts of 14 

document, we may be able to provide some further 15 

direction about how quickly an English translation 16 

should be provided.  I don't want the Claimants to 17 

have the burden of translating a whole document, which 18 

they, frankly, should have been provided earlier had 19 

the Respondent intended to elicit testimony about it. 20 

          So, we may have some further directions 21 

about translations once we see what we're dealing 22 
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with.   1 

          But this will not have to be--Mr. Llano, we 2 

assure you that your cross tomorrow doesn't have to 3 

deal with this issue. 4 

          (Overlapping speakers.) 5 

          PRESIDENT KALICKI:  Yes. 6 

          ARBITRATOR TOWNSEND:  We should be 7 

clear--there is one document, the Order, and then 8 

there's a possible additional document that is 9 

evidence of transmission, but both of--one absolutely 10 

today, and the other, if it exists, today, in Spanish, 11 

and then we'll worry about translations. 12 

          MR. LLANO:  May I ask--I apologize. 13 

          PRESIDENT KALICKI:  No. yes, please. Please, 14 

Mr. Llano. 15 

          MR. LLANO:  I have two follow-up questions, 16 

Madam President, and Members of the Tribunal, with 17 

thanks for your careful consideration of this, as you 18 

said, very serious issue. 19 

          Question Number 1 is, as follows:  Mr. Pérez 20 

has explained moments ago that the document at issue 21 

with respect to Progreso VII is "an extensive 22 
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document."  It's a long document.  That's what he 1 

said.  And then he offered:  "Well, maybe I can just 2 

produce the first few pages."   3 

          Just to be clear on the Tribunal's Order, we 4 

want the whole document, however large or extensive it 5 

is, and I want to have that stipulated as part of the 6 

Tribunal's Order, with all due respect.   7 

          And Question Number 2 is, with respect to 8 

the other issue, I appreciate the Tribunal has covered 9 

in detail the problem on Progreso VII and the new 10 

evidence on Progreso VII.  There is also the Fénix 11 

issue, and I understand that Mr. Pérez was going to, 12 

perhaps, make some comments on that other project as 13 

well.  And so, I would like to clarify that your 14 

Order, Madam President, and Members of the Tribunal, 15 

extends to the CGN issue, and I would like also to 16 

receive that packet of documents with respect to CGN 17 

before I make any cross on CGN.  18 

          PRESIDENT KALICKI:  So, I had not understood 19 

Mr. Torterola's intent as to elicit any testimony 20 

regarding the content of any documents on CGN.   21 

          I had understood as to Paragraph 21 of 22 
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Mr. Pérez's Second Statement that they simply wanted 1 

to update the sentence which currently says "is 2 

expected to be completed by the second week of 3 

November" to instead say "was completed in December," 4 

but that he was not intending to elicit testimony to 5 

the content or substance of that. 6 

          MR. LLANO:  I understand, ma'am.  My point 7 

is, I would like to see documentary evidence for such, 8 

and if Mr. Pérez is going to just say stuff about CGN, 9 

I would like to see backup.   10 

          And I think it's in the same order of 11 

importance as the Progreso VII Ruling the Tribunal has 12 

just made that we be allowed to see those documents as 13 

well, in order that we can confront him reasonably on 14 

cross-examination. 15 

          ARBITRATOR TOWNSEND:  Madam Chairman, could 16 

I suggest that on the CGN issue, we perhaps hear the 17 

direct and then allow Mr. Llano to make this 18 

application after he's heard the direct, if it seems 19 

pertinent?  20 

          PRESIDENT KALICKI:  That would be fine with 21 

me.  It may be that the direct is so limited on the 22 
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issue that we don't want to open up a whole lot of 1 

additional documents if there is no allusion to any of 2 

them, but let us see how limited it is, and we will go 3 

from there.  4 

          Vice Minister Pérez, you were raising your 5 

hand.  Was there something you wished to say to us? 6 

          THE WITNESS:  Thank you.  Hearing your 7 

concerns, Madam President, I simply wanted to note 8 

that there is as evidence a procedural sheet that 9 

transmits the entire record and then the entire record 10 

files, but I understand that the attorney is asking to 11 

have all the documents.   12 

          I was just saying that in order to 13 

facilitate an understanding of the documentation that 14 

exists, but I suppose the complete information will be 15 

provided. 16 

          PRESIDENT KALICKI:  Please do provide the 17 

complete information.  It's not clear to me whether 18 

the only thing that is new since November is a short 19 

order, but you're saying there is an underlying case 20 

file, or whether you're saying there is a lot of new 21 

material since November.  What you have, please 22 
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provide. 1 

          All right.  Mr. Torterola, you've heard our 2 

concerns.  We hope you'll keep the new direct limited.  3 

Let us proceed. 4 

          MR. TORTEROLA:  Absolutely, I will follow by 5 

the word the instructions from the Tribunal.  I would 6 

like to use the floor to say thank you to the Tribunal 7 

for the order. 8 

          I just wanted to make a proposal because 9 

it's five minutes to 2:00.  I have no problems to 10 

conduct a direct examination right away.   11 

          I also would like to say that every document 12 

that it's possible for Government to gather is going 13 

to be sent to you. 14 

          But I was going to suggest whether it would 15 

not be a better idea to postpone everything for next 16 

week, move along with Professor Fuentes tomorrow, 17 

and--because this is the concern that I have.  I mean, 18 

our person through which we get the documents from the 19 

Ministry of Mine is going to be Mr. Pérez. 20 

          So, I understand that the cross-examination 21 

has not started, and there is not an issue of 22 
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sequestration, but I will need to get in contact with 1 

him in order to reach--to get all these documents. 2 

          PRESIDENT KALICKI:  So, let me ask 3 

Mr. Llano:  Do you have any objection to Mr. Torterola 4 

or one of his colleagues speaking with Vice Minister 5 

Pérez after his direct solely to obtain a copy of the 6 

documents and forward it to you? 7 

          MR. LLANO:  I think, Madam President, that 8 

the direct should be completed now.  We cannot keep 9 

delaying the surprise. 10 

          PRESIDENT KALICKI:  No, I understand that.  11 

But the practical question is that, normally, after 12 

the direct starts, Counsel are not allowed to contact 13 

Vice Minister Pérez, and yet they need to in order to 14 

obtain the documents.  So--  15 

          MR. LLANO:  Well, the way I understood the 16 

Tribunal's ruling is that I would conduct my 17 

cross-examination tomorrow on the preexisting issues, 18 

as you called them.  I am fine to do that.  And then 19 

we can recall Mr. Pérez on the limited issues that are 20 

before you. 21 

          PRESIDENT KALICKI:  Yes.  No, that is clear.  22 
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But there's a practical issue which has to do with 1 

Witness sequestration that Mr. Torterola is raising. 2 

          Once he does his direct examination of Vice 3 

Minister Pérez, I will have to instruct Vice Minister 4 

Pérez that he's not allowed to discuss anything about 5 

the case with anybody, and that may prevent 6 

Mr. Torterola from obtaining these documents with Vice 7 

Minister's Pérez's help that we want him to obtain and 8 

hand over to you.   9 

          So, if you are content to stipulate that it 10 

is not a violation of any sequestration instructions, 11 

and we provide Vice Minister Pérez simply for he and 12 

his colleagues to obtain and provide those documents 13 

to Mr. Torterola to be emailed to all of us, then 14 

we're fine.  We don't want to have an accusation of 15 

violation of sequestration because they need to work 16 

with him to get the document to give it to you. 17 

          MR. LLANO:  I certainly don't want to raise 18 

any baseless accusation, but I do want to say this:  19 

Mr. Pérez is the Vice Minister.  There must be, there 20 

have to be, other individuals within the Ministry who 21 

can procure these documents and not a high-level 22 
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official like Mr. Pérez.  It can't be that Counsel 1 

cannot reach out to their contacts at the MEM and 2 

obtain these documents and that the MEM cannot provide 3 

them in a different way than Mr. Pérez having to go 4 

into his desktop computer and getting them. 5 

          So, I would request that we continue as 6 

planned; Mr. Pérez will remain sequestered tonight, as 7 

is the rule, and then someone else at the MEM can 8 

provide these documents, surely.   9 

          And Mr. Pérez can delegate that to someone 10 

else as well. 11 

          PRESIDENT KALICKI:  All right.  This seems 12 

like a practical solution.  I assume there is an 13 

equally practical way of implementing this. 14 

          As to Mr. Torterola's proposal that we just 15 

roll over Vice Minister Pérez's examination entirely 16 

to next week, I do agree with Mr. Llano that that then 17 

fails to cure the issue of lack of notice.  We're 18 

trying to build in some time for him to evaluate the 19 

new information before having to cross, so he should 20 

hear the new information now, and we might as well 21 

have the rest of cross that we were ready to proceed 22 
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with anyway proceed tomorrow. 1 

          So, Mr. Torterola, we are almost at 3, but 2 

your direct, of course, was always going to be limited 3 

to 15 minutes maximum.  So, why don't you proceed now?  4 

          MR. TORTEROLA:  Yes.  Thank you.  And we 5 

will do the best in order to get the best documents 6 

for you without the help of Mr. Pérez. 7 

          It is going to take 10 minutes for 8 

Mr. Pérez, I believe.  So, I want to inform the 9 

Tribunal in advance before we begin. 10 

          PRESIDENT KALICKI:  Okay.  11 

  BY MR. TORTEROLA:   12 

     Q.   Is there anything, Vice Minister Pérez, that 13 

you'd like to correct in your Witness Statement since 14 

you submitted it 15 October 2021? 15 

     A.   Thank you very much.  Yes, I would like to 16 

update the information with respect to what I 17 

established in my Statement.  The work of the Ministry 18 

has continued, and, therefore, I fear that that 19 

information is not updated.   20 

          First I'm going to speak of the case of the 21 

consultation with the Fenix Mining Company that was 22 
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the--what I had said was the status at the time.  The 1 

Ministry of Energy and Mines was engaged in that 2 

consultation.  Nonetheless, it was completed in 3 

December of 2021.  So, I should say that that 4 

consultation has concluded.   5 

          On the consultation with respect to the 6 

mining rights, Progreso VII Derivada, at the time of 7 

my Statement, I said that the Ministry of Mining and 8 

Energy was awaiting notification of the final 9 

Judgment; nonetheless, it was received by the Parties, 10 

including the Ministry of Energy and Mines, in October 11 

of 2021.  So, the current status is that the 12 

Decision--the notice of the Judgment is no longer 13 

where it stands.  We are not--awaiting that is no 14 

longer where it stands.  Rather, the final Judgment 15 

has been notified. 16 

          PRESIDENT KALICKI:  Let me just ask a 17 

clarification--sorry, let me just ask a clarification. 18 

          I believe you said that the final Judgment 19 

was received in October of 2021.  I had earlier 20 

understood you to say it was December of 2021.  21 

Perhaps that was my mistake. 22 
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          What is your best understanding of when it 1 

was issued? 2 

          THE WITNESS:  The thing is, I spoke of two 3 

dates:  In October of 2021, the notice of the final 4 

Judgment regarding Progreso VII Derivada was received; 5 

and in the other month, the consultation with Fenix 6 

was concluded. 7 

          PRESIDENT KALICKI:  Okay.  Thank you. 8 

          Sorry, Mr. Torterola.  Please continue.  9 

  BY MR. TORTEROLA:   10 

     Q.   Vice Minister, please share with us the task 11 

or the responsibilities of the Vice Ministry that you 12 

lead.  13 

     A.   The Vice Ministry of Sustainable Development 14 

has a cross-cutting role as compared to the other 15 

Ministries.   16 

          Under the Ministry of Energy and Mines, 17 

which are extremely technical, the Sustainable 18 

Development Ministry is in charge of environmental and 19 

social dimensions to be included in the mining, 20 

hydrocarbon, and energy sectors in the country--that 21 

is to say, to take into account not only the technical 22 
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elements, but also environmental and social elements.   1 

          From the environmental point of view, we can 2 

say that we are the point of contact or the support 3 

for the Ministry of Natural Resources that includes 4 

energy or mining products.   5 

          In the case of the social dimension, the 6 

Vice Ministry, I am leading the team that is in charge 7 

of carrying out the consultations with Indigenous 8 

Peoples for the mining and energy projects, giving 9 

priority the ones that have a Judgment from the Courts 10 

that indicated--that had to be implemented as a 11 

reparation by Mining and Energy Ministry. 12 

     Q.   Vice Minister, in the implementation of your 13 

tasks, have you received the cooperation of--you 14 

have--have you received the cooperation of 15 

international organizations? 16 

     A.   Yes.  Starting in 2020, at the beginning of 17 

our work, we were approached by various agencies, such 18 

as the ILO, and we had some training in the 19 

application of Convention 169 of the ILO; and also, 20 

the Vice Ministry has received training from the 21 

United Nations Development Program, the High 22 
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Commissioner's Office, and also the Office of Human 1 

Rights, as well as German corporation--the German 2 

Corporation Agency. 3 

          Similarly, we have also received the support 4 

of the U.S. Government, in particular, in connection 5 

with the communication of a Government agreement for 6 

the consultations with Indigenous Peoples based on 7 

previous experiences and previous efforts carried out 8 

by the Guatemalan Government.  9 

          As to international cooperation, this would 10 

be the institutions that I can mention.  I should also 11 

underscore the ILO's role from our own point of view 12 

to make sure that the way we implement ILO Convention 13 

169 follows the spirit of the regulation. 14 

     Q.   How many consultation processes are you 15 

conducting right now, Vice Minister? 16 

     A.   Right now, we can speak about six  17 

consultation processes.  Let me list them:  The 18 

Escobal Mining Project in San Rafael Las Flores; the 19 

Mining Project Amanecer; the mining project Tres 20 

Juanes, the mining project Ospin, which is about 21 

exploration--the other ones have to do with 22 



Page | 1062 
 

B&B Reporters 
001 202-544-1903 

exploitation—Ospin is exploration. The mining right 1 

Progreso VII Derivada, and the Uspantán and Chixoy II 2 

Transmission Lines, with a Maya Ixil Indigenous 3 

Population.  There are six. 4 

     Q.   Thank you.  In your First Statement, you're 5 

referring to your professional background, and you're 6 

also referring to your work with Cementos Progreso, 7 

which a key industry in Guatemala. 8 

          Could you please let us know what your 9 

experience was with Cementos Progreso throughout your 10 

18 years of work with them? 11 

     A.   Yes. 12 

          At the outset, since I was trained as a 13 

chemical engineer, I started to work with processes.  14 

Chemical engineering is process engineering, so I was 15 

able to gain experience, not only in mining but also 16 

in processes.  Later on, and also in parallel, I 17 

started to work on corporate environmental management.  18 

I have a master's degree in environmental studies.  19 

And about three or five years into my work with this 20 

company, I started to work in the environmental 21 

division until I became the corporate manager for 22 
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environmental work.  The environmental management, 1 

back then with the Company, was focused on two main 2 

elements:  One is to guarantee the implementation of 3 

the legal rules and regulations in the country, and 4 

the second one, to find a more advanced environmental 5 

process.  I referred to the implementation of ISO 6 

standard on environmental management that was 7 

implemented by this company as I was working there, 8 

and this was--and I was in charge of this, and I also 9 

referred to environmental standards and social 10 

standards from the International Financial Corporation 11 

that were also applied by the company as part of the 12 

due diligence process that was implemented in the case 13 

of the San Gabriel plant, and this is a Project that 14 

was developed in San Juan Sacatepéquez in the 15 

Department of Guatemala. 16 

     Q.   My last question:  Do the Indigenous 17 

Populations have veto powers under ILO 169 Convention? 18 

     A.   No.  ILO 169 Convention does not provide for 19 

veto powers.  This was clarified by the ILO when they 20 

indicated that the consultation established under the 21 

Convention is the dialogue process, is process to 22 
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understand and try to find agreements and consent 1 

towards an administrative or legislative measure to be 2 

implemented by the Government. 3 

     Q.   Thank you very much. 4 

          MR. TORTEROLA:  Madam President, Members of 5 

the Tribunal.  I have no further questions, but I have 6 

an urgent matter that I need to discuss with you.   7 

          I would like that you request the Witness to 8 

leave the room so this does not transpire in his 9 

Witness Statement.  But something came to mind, and I 10 

would like to convey this to the Tribunal right away, 11 

if possible. 12 

          ARBITRATOR TOWNSEND:  Madam Chairman, one, 13 

you're muted; two, could I ask the Vice Minister one 14 

question before we let him go? 15 

          PRESIDENT KALICKI:  Yes.  Of course. 16 

          ARBITRATOR TOWNSEND:  Vice Minister, would 17 

you tell us how long have you been in your current 18 

position? 19 

          THE WITNESS:  About two years, from 20 

January 2020 to date.  Two years and a couple of 21 

months. 22 
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          ARBITRATOR TOWNSEND:  Thank you. 1 

          PRESIDENT KALICKI:  Thank you.  So, Vice 2 

Minister, as you know, we are going to conclude, for 3 

now, your examination and resume tomorrow.  Overnight 4 

I must ask you--and I ask every witness this when we 5 

have to break.  I must ask you not to discuss the 6 

content, the substance of the case with anybody.  That 7 

includes Counsel or your colleagues in the Ministry. 8 

          We are pleased to be able to tell you, you 9 

can have the night off, and you're not to discuss the 10 

case with anyone except as necessary to direct one of 11 

your colleagues to assist Counsel to find the Order we 12 

were discussing before. 13 

          So, with that, thank you very much.  We look 14 

forward to resuming in the morning. 15 

          THE WITNESS:  I would like to thank you, 16 

Madam President, Members of the Arbitral Tribunal, and 17 

Counsel.  A pleasure. 18 

          PRESIDENT KALICKI:  Thank you. 19 

          (Witness leaves the room.) 20 

          PRESIDENT KALICKI:  Okay.  Mr. Torterola, 21 

what is the urgent matter? 22 
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          MR. TORTEROLA:  Yes.  I just want to share 1 

this with the Arbitral Tribunal.  I'm speaking on my 2 

own behalf.  This is not about the Government of 3 

Guatemala.  I'm really, really disgusted by the 4 

insults that are being put through by Claimants' 5 

Counsel, and I was going to wait until the weekend in 6 

order to make--to file this, expressing my strong 7 

concern about this situation.  But I think have to 8 

raise it now, Madam President.  I was accused a few 9 

moments ago--and maybe that created a lot of concern 10 

within the Tribunal for an ambush regarding the 11 

information about the Executive Order in Progreso VII.  12 

And it just came to mind that the Ministry is 13 

conducting now the consultation, and Exmingua had 14 

indeed been notified, and they objected to the 15 

actualization, the update of the Environmental Impact 16 

Assessment. 17 

          So, Exmingua has 100 percent acknowledged, 18 

Members of the Tribunal, that the Executive Order had 19 

been received.  And I am really real tired of 20 

receiving from Claimants accusations about things I 21 

have not done and what the Government of Guatemala 22 
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have not done.  If this does not get stopped, I will 1 

even consider bringing claims before the association 2 

bars where these Counsels are barred. 3 

          This is extremely grave because we are 4 

dealing with very serious matters, and these very 5 

serious matters are very important issues for many 6 

people and for the Government of Guatemala.  This 7 

cannot continue.  The insults cannot continue.  I have 8 

told you already, twice, Madam President, that I saw 9 

the disbelief in your face, and that creates, of 10 

course, a situation.  I know that I don't--that you 11 

don't.  And you have been graceful in conducting these 12 

proceedings.  But here I have a situation, and we are 13 

going to bring the information that Exmingua knows, 14 

and knows until at least two months ago, that the 15 

Executive order had been issued and that the Ministry 16 

is working with them. 17 

          So, I beg in Tribunal, first of all, to take 18 

this into consideration; secondly, that you ask 19 

Counsel--and we are going to provide evidence that 20 

they know, and they requested, indeed, not to present 21 

an updated impact assessment.  So, if this 22 
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Tribunal--and I'm speaking as Ignacio Torterola, not 1 

the Government of Guatemala--does not stop Claimants 2 

with their accusations about unfair dealings, I will 3 

have to go to the places where these Counsels are 4 

registered because this is completely unacceptable, 5 

because they know, they know that the Executive order 6 

was raised and they have made all of us lose an entire 7 

hour with these issues, because I am absolutely sure 8 

that they know that the consultations with CGN has 9 

ended because, very likely, it has been published in 10 

every newspaper in Guatemala.  And I'm going to 11 

produce that evidence for you.    12 

          And I reserve my rights to request Costs, to 13 

request Costs being paid by the law firm to ICSID, as 14 

happened to Ms. Menaker at least once already, and I'm 15 

going to bring the issue before the Washington bar.  16 

This is completely unacceptable, and you have to make 17 

something.  Thank you very much. 18 

          PRESIDENT KALICKI:  All right.  Thank you, 19 

Mr. Torterola, for airing your concerns. 20 

          Just a couple of comments on my behalf.  I 21 

see you, Mr. Llano, but let me first speak first, a 22 
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couple of comments on my behalf.   1 

          First, you have twice referred on the record 2 

to what you intuit to be looks on my face--you have 3 

twice referred to looks of disbelief.  Let me assure 4 

you that my face is demonstrating--or certainly 5 

intending to demonstrate no such concern. 6 

          MR. TORTEROLA:  Your face is transparent, 7 

and I appreciate that.  I know that you are a good 8 

person. 9 

          PRESIDENT KALICKI:  Well, thank you, for 10 

again trying to interpret what you believe to be my 11 

facial expressions.  My concern is simply to keep 12 

these proceedings running smoothly.  And I certainly 13 

do not intend to suggest anything, personally, about 14 

any Counsel before me. 15 

          So, whatever concern you have about my 16 

impressions, it is misplaced. 17 

          Secondly, let me assure you that I have not 18 

heard personal insults of any Counsel in this case 19 

which have provided me with grave concern.  The 20 

procedural issues arise.  We deal with them.  Counsel 21 

feel strongly about procedural issues.   22 
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          Tribunals attempt to find the fairest 1 

possible path through this, and emotions run high, and 2 

I know everybody is tired, but I have not heard any 3 

personal attacks on you, and certainly there is 4 

nothing that I am aware of which should cause you 5 

concern of the nature that I understand you honestly 6 

feel, but I have not observed that. 7 

          MR. TORTEROLA:  If you allowed me, those 8 

accusations has been made against me, my colleagues at 9 

the Ministry of Economy, my colleagues at the Office 10 

of the Attorney General.  And I think that it's very 11 

disappointing, and we should not permit Counsel 12 

bringing in place in international arbitration, that 13 

in order to improve the case, they make personal 14 

accusations against Counsel.  This was something that 15 

I wanted to make in Opening Statements.   16 

          I didn't have the time, but now I have the 17 

evidence, and that's why I'm not--this is not because, 18 

Madam President, I am--that I have lost my temper.  I 19 

think that this is timing.  This is timely.  I need to 20 

bring this to you, because you need to fear the same 21 

anguish that I feel at this moment, that we have been 22 
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discussing for an hour, and it come to my mind that 1 

the Company is very well aware of this situation that 2 

Counsel says not to know. 3 

          (Overlapping speakers.)  4 

          PRESIDENT KALICKI:  All right.  We will deal 5 

with the evidence--we will deal with the evidence of 6 

notice when we see it.  That is an issue that will be 7 

established or not established by documents.  That is 8 

not an issue of personal insults of anybody.  The 9 

evidence is whatever it is, and we will deal with it 10 

when we see it. 11 

          But I just wanted to assure you that I do 12 

not feel that there have been personal insults of the 13 

sort you feel, and, therefore, at least in my opinion, 14 

I see no need for threats of retaliation or complaint 15 

against any other Counsel. 16 

          I'm sure Mr. Llano, Ms. Menaker, have 17 

concerns of their own about the statements you've just 18 

made about their bar associations and so forth.  I 19 

don't know that it would be in the interest of 20 

preserving--of dialing back emotions rather than 21 

enhancing emotions for us to continue much further on 22 



Page | 1072 
 

B&B Reporters 
001 202-544-1903 

this point.  The Tribunal has stated that it does not 1 

have any complaints about the professional conduct of 2 

any Counsel before us, and we hope that we can just 3 

continue in this vein. 4 

          But, Mr. Llano, I don't want to deprive you 5 

of your opportunity to speak, but my hope is that we 6 

can begin by dialing this back rather than up in 7 

intensity. 8 

          MR. LLANO:  And in the vein of current 9 

international events, Madam President, I am all for 10 

de-escalation. 11 

          PRESIDENT KALICKI:  Thank you. 12 

          MR. LLANO:  But I do have to clean up the 13 

record because it cannot be that we have these daily 14 

gaslighting sessions, where Counsel blames the victim 15 

of procedural issues, and the fact that we bring up 16 

legitimate objections, on us, and it speaks ill of the 17 

rule of law in Guatemala that their immediate 18 

knee-jerk response is to bring up threats of bar--of 19 

in disbarment.  I'm happy to provide Counsel with my 20 

bar ID number, as long as he provides the documents 21 

that he has been required to provide in short order. 22 
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          And then, finally, with respect to frivolous 1 

objections and personal accusations, it was our friend 2 

on the opposing side who raised personal, grievous and 3 

baseless accusations on my friend, Ms. Menaker, on 4 

Monday.  Not us.  Not us.  We have not raised any 5 

personal accusations, and Mr. Torterola said he was 6 

required under law to zealously defend his client 7 

because, otherwise, future administrations in 8 

Guatemala, in the Guatemalan administration might come 9 

after him. 10 

          Well, we are equally required, as him, to 11 

zealously defend the interests and the rights of our 12 

client.  And that, Members of the Tribunal, is stated 13 

in every set of bar regulations around the world, and 14 

certainly where I come from, in Asunción, Paraguay, 15 

and in the New York bar where I'm registered as well. 16 

          So, I thank the Tribunal for confirming that 17 

our professional conduct is unblemished, which is a 18 

fact.  We will continue zealously to defend our 19 

client, notwithstanding threats and notwithstanding 20 

these emotional gaslighting outbursts, which we hear 21 

every day. 22 
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          Thank you. 1 

          PRESIDENT KALICKI:  I thank you to both of 2 

you.  We certainly take all of these statements under 3 

advisement. 4 

          My colleagues have anything that you wish to 5 

say to Counsel at this point? 6 

          ARBITRATOR TOWNSEND:  I think the only thing 7 

I'd raise is from a purely practical point that 8 

Mr. Torterola, it may be worth--I realize you can't 9 

talk to the Vice Minister, at the moment, but it may 10 

be worth inquiring through some other channel what day 11 

he is available next week, because my guess is we will 12 

need him back. 13 

          PRESIDENT KALICKI:  Thank you. 14 

          In the area of practical points, I also wish 15 

to raise with you both the Interpreters had sent us a 16 

message that they have, on occasion, found there to be 17 

some interference with the quality of the audio from 18 

the room, I guess, where Mr. Gosis and Mr. Torterola 19 

are, and perhaps also the room where Mr. Llano is.  20 

Ms. Menaker is using a high-quality headset.  I think 21 

the other three of you are not using headsets, and 22 
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sometimes the interpreters have had some difficulties 1 

with the quality of the audio. 2 

          I don't know if you have access to headsets, 3 

or at least to external mikes of the kind that I'm 4 

using.  You may have some.  I'm not going to try to 5 

play technical road cop.  I'm just passing along the 6 

message that the Interpreters have--they've told us 7 

that they have been able to get pretty much 8 

everything, so I don't think the Transcript will 9 

suffer, but they are struggling apparently with the 10 

quality of some of audios.   11 

          So, to the extent you do have access to 12 

headsets, I know the Interpreters would strongly 13 

prefer it.  So, I have promised them I would pass that 14 

along. 15 

          All right.  Is there anything else we must 16 

address tonight before we break?  17 

          For the Claimants? 18 

          MS. MENAKER:  No.  Thank you. 19 

          PRESIDENT KALICKI:  Thank you. 20 

          For the Respondent? 21 

          MR. TORTEROLA:  Nothing here.  Thank you 22 
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very much. 1 

          PRESIDENT KALICKI:  All right.  I wish you 2 

all goodnight.  We'll see you in the morning.  Thank 3 

you very much. 4 

          (Whereupon, at 3:24 p.m., (EST) the Hearing 5 

was adjourned until 8:00 a.m. (EST) the following 6 

day.) 7 
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