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PROCEEDTINGS

PRESIDENT KALICKI: Thank you. We have, I
believe, two procedural matters that the Tribunal is
aware of that I want to address briefly.

Sorry. First, for the record, I guess, I
will confirm this is the beginning of Day 3 of the
Hearing in Daniel Kappes and Kappes, Cassiday &
Associates v. Republic of Guatemala, ICSID Case
Number ARB/18/43.

So, two brief procedural matters. We
received this morning the Respondent's written
application regarding the physical attendance with all
Witnesses of a representative of each Party. The
application is one that the Tribunal would be prefer
to be in a position to address and resolve promptly so
as not to have this issue hanging over the Hearing for
each successive day.

Ms. Menaker, realistically, when do you
think you'll be in a position to respond to the
letter?

MS. MENAKER: Well, we could respond

tomorrow or later this evening in a very short form
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and then reserve our right to respond more thoroughly
to some additional matters and to ask for further
relief, but none of which would need to be ruled on by
this Tribunal during the pendency of the Hearing so
that I would ask if we could put that in after the
Hearing, because including, for instance, we're going
to ask to strike some of the language from the
Transcript and such. But since that is not going to
be made public, we can wait until after the Hearing,
the ruling can wait until after.

So, we would propose to put in that letter,
you know, after the Hearing, but as far as the
response on the actual request, we could do that
quickly.

PRESIDENT KALICKI: Thank vyou. I would,
indeed, prefer to defer procedural applications by
either Party that do not relate to the immediate
conduct of the proceedings now just so we can simplify
and move forward efficiently.

So, I mean, the application itself is a
little over two pages, so I would think a short

response on your part would presumably not have to be
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much longer than that.

MS. MENAKER: Yes.

PRESIDENT KALICKI: So, if you could get it
in, in your evening, that would be preferred. I
recognize constraints, but that would, perhaps, allow
the Tribunal to resolve things before much longer.

All right. And let me ask both Parties
to--in the timing of applications, those that require
resolution immediately related to the conduct of the
Hearing, of course, you should file; but those that
are simply cleaning up the record and so forth,
please, let's try to minimize the interruptions in the
current proceedings.

The second issue 1is, I was advised by FTI
that Ms. Liquez is in the waiting room, and I Jjust
wanted to ask if there was an objection to her
attending today. She was, I know, designated as a
party representative witness for purposes of the
Opening Statements. Our Procedural Orders had
explicitly permitted each side to so do that. The
Procedural Orders had not discussed the issue of a

party representative witness sitting in on another
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witness's testimony prior to their own testimony.

Procedural Order 1 had envisioned that one
possibly would be taking such party representative
witnesses early so as to have their testimony revolved
early, but there was no application in regard to
Ms. Liquez, so we have not taken her out of order.

The Tribunal personally doesn't have strong
views, I think, on the issue, but we need to hear the
Parties on the issue first.

Sorry, I see--

Z0O0OM TECHNICIAN: I might add, Madam
President.

PRESIDENT KALICKI: Yes.

ZOOM TECHNICIAN: Ms. Liquez 1is no longer in
the waiting room. She has disconnected.

THE PRESIDENT: Oh, okay. So then we don't
have to resolve this. Okay. All right. Well, thank
you. Sorry, I should have taken you first before my
remarks.

But obviously if the issue arises again, we
will seek the Parties' views, but it appears to have

been mooted.
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Are there procedural matters that either
Party wishes to resolve before we bring the next
Witness in?

MS. MENAKER: Yes. I have just one brief
one, which is I would just ask that, before the
witnesses come into the room, that we have--show the
witness room, the 360 camera, Counsel confirms,
satisfied with the view, so we have no interruptions
of this Witness's testimony with objections or any
theatrics about the camera or what the view i1s or what
he or she has in front of him or her. So, I would ask
that we just do this before the Witness is brought
into the room.

PRESIDENT KALICKI: All right. Well, the--1I
have no objection to the view, the 360-degree view
being checked and commented on, on the record, but I
do want to try to minimize a lot of argument about the
pending application because we have now a procedure
related to addressing and resolving that. So, I don't
want to orally argue the application before we then in
writing argue the application.

(Overlapping speakers.)
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MS. MENAKER: Of course, I just don't
want--I just want to avoid an interruption of the
witness's testimony. So, you know, if people want to
look at the view, satisfy themselves so we don't have
what we had yesterday.

PRESIDENT KALICKI: I understand. Okay.

(Overlapping speakers.)

MR. TORTEROLA: Ms. Kalicki, if I may.

PRESIDENT KALICKI: Yes, of course.

MR. TORTEROLA: I'm really disturbed by the
constant expressions of different kinds of things. I
think we really need to avoid that, focus on the case.
There have been accusations all the time. I think
that this--it needs to stop, this needs to stop.

PRESIDENT KALICKI: Mr. Torterola, I'm
sorry. I am not clear if you're objecting to
something I have said. You said you are disturbed by
the constant expressions of different kinds of things.

I don't know what to do with that
application.

MR. TORTEROLA: 1It's not an application. It
is just a concern. I'm trying to have a civilized
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Hearing. I think that we need to discuss the facts of
the case. We are encountering obstacles over and over
again. I'm just asking the Tribunal to ask both
Counsels to do what they have to do. It is the one
thing that I'm asking.

PRESIDENT KALICKI: Well, I think that the
Tribunal has already made it clear, and certainly we
reiterate that our objective is to get to the bottom
of the facts and the law, while providing both Parties
with a fair and equal opportunity to be heard.

It is not clear to me if you're objecting
just now to something that Ms. Menaker has said or
something I have said, and, therefore, I don't--other
than reiterating our commitment to move forward as
efficiently as possible, which we have been
endeavoring to do already, I'm not sure what other
assurances I can give you, but for both Parties,
please try to keep objections to the minimum. We
would like to efficiently move to the Witnesses.

All right. FTI, is there a way of showing
us all the 360-degree view that does not require each

of us to separately log into that ourselves?
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ZOOM TECHNICIAN: You should see that now.

(Overlapping speakers.)

PRESIDENT KALICKI: Oh, I apologize.

ZOOM TECHNICIAN: That is an IT person that
has been helping us behind the Witness, and he will be
leaving. I just asked him to be there to help get her
set up with the interpretation and everything when
she's brought into the Hearing.

PRESIDENT KALICKI: All right. Now,
yesterday we had two views. There was a top strip
which showed the room as a whole, and then there was a
bottom area that showed the various screens that the
Witness was looking at. I'm only seeing one view.

Z00OM TECHNICIAN: That's correct. So, this
is just a 360 view. When she comes into the Hearing,
you'll see, obviously, the front view, as you see me.
The 360 camera that was available in this location 1is
the one that we sent to her, so that's the one that we
have in this location.

PRESIDENT KALICKI: Oh, of course. This is
a different location than yesterday.

ZOOM TECHNICIAN: Correct. Yes.
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PRESIDENT KALICKI: Okay. So, please
explain to me what I'm seeing. I'm seeing--there's
one screen that is in front of her.

Z0O0OM TECHNICIAN: Correct.

PRESIDENT KALICKI: That is the screen
where--will that be documents or faces? What will be
displayed on that screen.

ZOOM TECHNICIAN: I believe the right screen
is going to show the gallery view. The left screen--

PRESIDENT KALICKI: Oh, I see, there are two
screens there. Okay, yes.

ZOOM TECHNICIAN: Correct. There's actually
three screens.

PRESIDENT KALICKI: Yes. Okay.

Z0O0OM TECHNICIAN: You have the left one,
which will be documents; the right one, the gallery.

PRESIDENT KALICKI: Okay.

ZOOM TECHNICIAN: The laptop 1is being used.
From my understanding, you'll just see the wallpaper
on the laptop screen, as you see here with the icons
of the Windows desktop, so there's--

PRESIDENT KALICKI: The laptop doesn't
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appear--from my view, the laptop does not appear to be
oriented to the witness chair, in any event--is that
correct?--that it's facing away from the--

ZOOM TECHNICIAN: It is some kind of off to
the side. I believe--it is a little deceiving the way
the 360 stretches the view. But it's not in
clear—--it's not an active screen for the Witness, and
you should not see any activity on that whatsoever.

PRESIDENT KALICKI: All right. In any
event, what the Tribunal now sees and the Parties can
monitor at all times captures what is shown on all
screens 1in the room.

Z0O0OM TECHNICIAN: Correct.

PRESIDENT KALICKI: I certainly can see all
of the screens in the room. And, as FTI assured us
yesterday--and I'm sure will confirm now--this view is
being recorded--

Z00OM TECHNICIAN: Correct.

PRESIDENT KALICKI: --so that the Parties at
any time can go back and verify exactly what any
Witness has been shown during their testimony. That
will be recorded for posterity and was done so
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yesterday. Is that correct, Mr. Schwartz?

Z00OM TECHNICIAN: Yes, it is.

PRESIDENT KALICKI: All right.

Counsel, having seen this view, being able
to confirm that you, like I, can see everything on the
screens, may we proceed?

MR. TORTEROLA: There are two comments that
I have.

First of all, I would like to ask from FTI
whether the placement of the camera is the one that it
had been instructed to the Parties to follow.

The second one is that, as you may note as
well, we don't see the desk. We don't see the table.
We need the camera--the camera can be arranged a
little bit for us to be in a position to see what is
on the desk as well.

PRESIDENT KALICKI: My only concern is 1f we
lower the camera to see the desk, we may lose the top
part of one of the screens; and I don't know if
there's a way to manually for it to be tipped to see
the desk at the beginning of a session.

Steve, what do you suggest, if there's
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anything?

ZOOM TECHNICIAN: Yeah, the problem is, as
soon as you start tilting it, then everything else
gets—--as you mention, 1s out of view at that point.

We can ask Christian, who is the gentleman
behind the Witness, if he can tilt it temporarily so
we see the desk to make sure--to confirm.

PRESIDENT KALICKI: If that can be done at
the beginning before each witness's testimony, so it's
shown--

ZOOM TECHNICIAN: Would you like me to have
him do it now?

PRESIDENT KALICKI: Let me just finish the
thought. I want to see if this will satisfy Counsel.
If before each witness's testimony we are shown a
clear desk, obviously the camera then makes sure that
nobody else enters the room and no undue activity then
occurs thereafter, but it seems that your main concern
is to have ongoing view of the monitors. So, would it
satisfy you to have an initial shot of a clean desk
and then ongoing view of the monitors?

MR. TORTEROLA: For the ease of the

B&B Reporters
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proceedings, Ms. Kalicki, it will.

I have been advised by our IT people of the
concern that the camera is not set following the
instructions of FTI. Maybe that's something that we
would like to hear from them that we all receive. And
I would be satisfied i1f we can look at the desks.

Thank you, Madam President.

PRESIDENT KALICKI: All right.

Mr. Schwartz, is there anything about this setup that
contravenes your instructions?

ZOOM TECHNICIAN: I mean, this 1s generally
the best that we're able to do with the 360 camera.
So, this is a typical view.

As I mentioned, 1f you adjust it, then you
start losing other aspects of the room. So, in this
case, this is probably the very best that we can do,
other than tilting i1t temporarily.

PRESIDENT KALICKI: And I will say, I have
done, during the course of the pandemic, not only more
than a dozen remote Hearings, but I would say at least
six or seven with FTI, with the team from FTI, and

this is actually the clearest view that I have ever
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seen of the screens. So, this 1s typical. This is
not atypical of remote proceedings.

MR. TORTEROLA: Thank you, Madam President.
If the Tribunal is satisfied, I will be--I'm satisfied
as well.

PRESIDENT KALICKI: All right. Thank vyou.

Do you wish us, then, to have the camera
briefly tilted down to show the table before the
witness is brought in?

MR. TORTEROLA: Please.

PRESIDENT KALICKI: All right. Can that be
done, and then hopefully brought back to this view
thereafter? Can the gentleman in the room assist with
that?

ZOOM TECHNICIAN: Let me call him. One
moment, please.

PRESIDENT KALICKI: Oh, they don't hear us.
I see. Okay.

While that is being done, Counsel, the one
thing I would ask is I would prefer not to have to
spend the first 20 minutes before every single Witness
each day doing this again. So, once--okay. I see the

B&B Reporters
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desk. The desk is clear except for the microphones
and the wires.

Counsel, can you confirm for the record that
you also see the desk is clear?

MR. TORTEROLA: I see the desk clear, Madam
President, but the integrity of the proceedings is the
Tribunal's responsibility, not mine. I'm trying just
to protect the interests of my client.

I see it's clear, and I appreciate your
efforts.

PRESIDENT KALICKI: Thank vyou.

And, Ms. Menaker, can you so confirm?

MS. MENAKER: Yes. I can confirm.

PRESIDENT KALICKI: All right. Thank you
very much.

Let's try to bring the camera, then, back to
the view where the monitors are shown.

Okay. Excellent. All right. Thank you.

And, of course, I remind the Parties that,
in addition to this view on the 360-degree cameras,
which maximizes the view of the screen, there is, of

course, the frontal view of the Witness, which we will
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see on Zoom, which will also enable us at all times to
make sure the Witness is not reaching for papers,
lifting up papers, talking to anyone. We have two
cameras on the Witness at all times, and the Tribunal
is more than satisfied that this protects the
integrity of the proceedings.

All right. Are there any other procedural
matters that we need to resolve?

MR. TORTEROLA: I don't have any,

Ms. Kalicki.

PRESIDENT KALICKI: Thank vyou.

Ms. Menaker?

MS. MENAKER: No, thank you.

PRESIDENT KALICKI: All right. Thank you
very much to FTI for that display. I think we can now
take the 3360-degree view off that monitor, though of
course the Parties have ongoing access to it at all
times, and, as previously mentioned, it i1s recorded
for posterity.

Let us then bring in the next Witness.

I just want to make sure, before we do that,

I am addressing her correctly. Is the short form of
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her name Ms. Garcia?

MS. MENAKER: It is.

PRESIDENT KALICKI: All right. Thank you
very much.

Let us bring Ms. Garcia in.

MS. MENAKER: My colleague, Mr. McCoy Pitt,
will be handling this examination.

PRESIDENT KALICKI: Thank vyou.

TELMA GARCIA RECINOS DE MACARIO,
CLAIMANTS' WITNESS, CALLED

PRESIDENT KALICKI: All right. Good
morning, Ms. Garcia. Can you see me?

(Comments off microphone.)

PRESIDENT KALICKI: Good morning,
Ms. Garcia.

THE WITNESS: Good morning.

PRESIDENT KALICKI: Can you see me and can
you hear me well through the interpreter?

THE WITNESS: Of course, yes.

PRESIDENT KALICKI: Thank vyou.

Welcome to these proceedings. We are very

grateful for you coming today to give assistance to
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the Tribunal.

THE WITNESS: Very well.

PRESIDENT KALICKI: Before we begin, I have
a few instructions for you on behalf of the Tribunal.

First, because we are working through
interpretation, it is important that we each try to
speak slowly, and that we try to avoid overlaps where
both the Counsel and you as a Witness are speaking at
the same time.

Second, if you don't understand a question,
please say so, and the Counsel will repeat it or
rephrase it for you as needed. If you do understand a
question, please try to answer it concisely, if
possible. We all have limited time today, and so, a
short answer is preferred to a long answer, if it can
fairly respond to the question.

And, finally--thank you.

And, finally, 1f you need a break at any
time for comfort reasons, please let me know, and we
will do our best to provide that to you.

All right. I have a couple of--

THE WITNESS: Very well.
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PRESIDENT KALICKI: Thank vyou.

Could Ms. Garcia be shown the ICSID
declaration? Thank you.

Do you see in front of you on one of the
screens a Witness Declaration?

THE WITNESS: Of course I do.

PRESIDENT KALICKI: Thank you. Could you
please recite—--

THE WITNESS: Witness Declaration: I
solemnly declare, upon my honor and conscience, that I
shall speak the truth, the whole truth, and nothing
but the truth.

PRESIDENT KALICKI: Thank you very much.

And I would also ask you to affirm that
during your examination you will not receive or
provide any communications of any sort with anyone.

Would you please so affirm?

THE WITNESS: That's right.

PRESIDENT KALICKI: Thank vyou.

And can you affirm that you have not
attended, watched a recording, or read the Transcripts

of the Hearing prior to your examination?
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THE WITNESS: Okay.

PRESIDENT KALICKI: Do you so affirm, that
you have not attended, watched a recording, or read
the Transcripts?

THE WITNESS: No, I have not seen any of
that, nor have I read anything, nor have I seen any
video or anything of the sort.

PRESIDENT KALICKI: Thank you very much.
That is appreciated.

I will then turn you over to Mr. McCoy Pitt
to begin your examination. Thank you very much.

MR. PITT: Thank you, President Kalicki and
Arbitrator Douglas and Arbitrator Townsend.

THE WITNESS: Very well.

DIRECT EXAMINATION

BY MR. PITT:

Q. Good morning, Ms. Garcia.
A. Good morning.
0. Ms. Garcia, I have before me a Witness

Statement that you have submitted in this proceeding.
It is dated the 2nd of June 2021.
Do you confirm that the contents of that
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Witness Statement are true and accurate?

A. Yes, I do. I confirm that everything I
state in my Statement is the truth.

Q. Great. Thank you.

MR. PITT: President Kalicki, I have no
further questions for the witness on direct
examination.

PRESIDENT KALICKI: Thank you very much.

Ms. Sanoja, will you be doing this
Cross—exam?

Ms. Sanoja, we are not hearing you. I think
your audio is switched off.

MS. SANOJA: Can you hear me now?

Zz0O0M TECHNICIAN: Yes, we can.

PRESIDENT KALICKI: Ms. Sanoja, could you
say something?

MS. SANOJA: Yes.

PRESIDENT KALICKI: No, I'm not hearing you.

ZOOM TECHNICIAN: Madam President, are you
on the English channel?

PRESIDENT KALICKI: I apologize. I was on

the English channel with having muted the original
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audio. I assume that would be needed in order to hear
interpretation of the Witness.

ZOOM TECHNICIAN: Yes.

Ms. Sanoja, are you on the floor or English
channel, or what language will you be speaking?

MS. SANOJA: I will be speaking in Spanish.

ZOOM TECHNICIAN: Okay. If possible, could
you please join the Spanish audio channel on that
computer that has the audio connected?

MS. SANOJA: Yes. I confirm that. Thank
you.

PRESIDENT KALICKI: All right. Thank vyou.
Then we are ready to proceed, Ms. Sanoja. Thank you.

CROSS-EXAMINATION
BY MS. SANOJA:
Q. Good morning, Donfi Telma.

How are you?

A. Fine, thank you. 1It's a pleasure.

0. Is it okay 1f I call you Donfi Telma?

A. Yes, it's okay.

Q. Fine. Before beginning with the questions,

I just want to clarify some rules.
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First, I'm going to put the questions to
you, and I ask that you pause between the question and
the answer, because we have Interpreters interpreting
what you're saying, and we have also Court Reporters
who are taking down every word that you are saying.

So, to make sure we don't speak at the same
time, I ask that you take a pause between the question
and your answer.

A. Fine.

Q. If there is any question you don't
understand, you can ask me to reformulate it. And I
ask that you answer my question.

Is that clear?

A. Excuse me?

Q. Is that clear? Are we 1n agreement?
A. Yes. It's clear.

Q. Dofia Telma, you're not from San Pedro

Ayampuc; 1s that right?

A. I am from San Pedro Ayampuc.

Q. You are from San Pedro Ayampuc?

A. Yes.

Q. That is to say, you were born there?

B&B Reporters
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A. We were transferred to San Pedro Ayampuc. I
have been living here for 12 years--or living in San
Pedro Ayampuc for 12 years.

Q. So, you are not originally from the
municipality of San Pedro Ayampuc?

A. No. I wasn't born there, but I have been
living there for 12 years.

Q. Before moving to San Pedro Ayampuc, where
did you live?

A. I lived in Tierra Nueva Dos.

0. How far is that? How far is Tierra Nueva
Dos from San Pedro Ayampuc?

A. I couldn't tell you at the time, because we
were transferred to that place because of a natural
disaster.

Q. You tell me that you have been living in San
Pedro Ayampuc for 12 years, so you arrived there
around the same time as the mining project began to be
developed; is that correct?

A. Yes, that's right.

Q. Which media outlet or what press is the most

widely used in San Pedro Ayampuc, or was in 20117
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A. We have the Sol de San Pedro, which is the
area communications of the Municipality.

Q. Who drafted your Statement?

A. Who drafted my Statement? I am the one who
made a statement.

Q. You're saying that you made a statement, but
who wrote it?

A. It was Daniel, Mr. Daniel.

Q. Could you tell me how your Witness Statement
was drafted?

A. I am a citizen, a national of Guatemala. I
live in San Pedro Ayampuc-—-

Q. No. I apologize, Madam. That was not my
question.

How was your Statement drafted? How was

your—-—-how was the process of drafting your Statement?

A. Are you asking me how I wrote it? I do not
understand.
Q. You told me that you did not draft it; is

that correct?
A, That 1s correct.

Q. So, how was this Statement prepared?

B&B Reporters
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A. I explained the mine process. I explained
how it all started.

PRESIDENT KALICKI: Ms. Garcia, maybe I can
help.

Ms. Sanoja 1s asking what process was used
to create the Witness Statement that you submitted in
this case. For example, were you asked questions?
Did you answer questions? Were you shown a draft
statement to read and asked 1f it was correct?

Please, in your own words, tell us how your
Witness Statement came to be prepared, i1f you know.

THE WITNESS: Correct. I was asked
questions, I answered the questions, we--there was a
draft, and I continued to share my story as part of
that statement.

PRESIDENT KALICKI: All right. Thank vyou.
I'll return things to Ms. Sanoja.

Yes.

MS. SANOJA: Apologies, Madam President.

BY MS. SANOJA:

Q. Ms. Telma, when I asked you who drafted your

Statement, you mentioned Mr. Daniel.
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Who is Mr. Daniel?

A. I had not understood your question.

Q. Should I restate my question?

A. Yes.

Q. Who drafted your Statement?

A I don't recall the name. I think it was--I
do not recall the name, but we had a draft. I was
called. I was asked--I was asked questions, and then
I started to explain correctly what had happened.

Q. You signed this Statement, and I imagine you
read before signing it; correct?

A. Yes.

Q. Could you tell me what a municipality is, or

a council room as well?
A. A town hall is a common room or council
rooms within the municipality in San Pedro Ayampuc.
Q. You're saying you come from the village
Prados de San Pedro La Lagunilla; correct?
A. Yes.
Q. And you're stating that you live
7 kilometers away from the El1 Tambor Project?

A. Correct. I live 7 kilometers away.
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Q. When you are saying that this is El1 Tambor
Project, what are you referring to? Are you referring
to Progreso VII, or are you referring to a different
area within the Project?

A. The Tambor Project i1s known as the Puya
Mining Project.

Q. Would you agree that there are some villages
that are much closer to the Project that you call La
Puya Project?

A. Yeah. There are closer villages. There are

villages that are even closer.

Q. For example, El Carrizal?

Q. How close is Carrizal to the Project?

A. That is about 2 or 3 kilometers away.

Q. Would you agree that Cholefia is also closer?
A. Cholenia is also closer, yes.

Q. Guapinol?

A. That is also close.

0. Los Achiotes?

A Los Achiotes? That area is the closest, to

what we call and which is mostly recognized as La
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Puva.

Q. Do you know if your village 1is considered
within the area of influence for the Project?

A. My village provides quite a bit of support
to the mine.

Q. That was not my question. My question was
whether your village is considered within the area of
influence of the Project.

A. Yes, it is.

PRESIDENT KALICKI: Ms. Sanoja, I don't
myself understand the phrase "within the area of
influence." I'm not sure what you mean by an
"influence area."

MS. SANOJA: Let me clarify.

BY MS. SANOJA:

Q. At C-82, Page 58.

A. I don't understand.

Q. No, this is not a question for you. I
apologize. I'm asking the technician to show me a
document.

A. Okay. Thank you.
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Q. Let's zoom into the image. Zoom in. It

looks very small to me.

A.

Q.

Ms. Telma, can you see the map?
Yes, certainly.

Very well. Could you please read what you

see at the bottom?

A.

It says "direct area of influence project

Progreso VII."

Q.
village?
A.

Q.

In that map, are you able to identify your

Yes.

Do you see your village on that map? Can

you hear me?

A.
map.

Q.

Yes, I can hear you, but we are not on the

So, you would agree with me that your

village is not within the direct area of influence of

the Project; correct?

A.

Yes.

MR. PITT: I have to object to that, Madam
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President. She has testified to the fact that her
village is not on the map. She is not familiar with
the technical term "area of influence," so I object to
that question. It is asking for a conclusion on a
technical issue.

PRESIDENT KALICKI: Yeah. I still don't
know--while we've been shown the phrase from a
document, I don't know how the phrase is defined. I
don't know 1f this 1s about water runoff or noise or
anything else. I have no idea what "direct influence"
means in this context, and I suspect the witness has
even less knowledge of what it means in the context of
this particular document, which I'm guessing she
hasn't seen before.

So, perhaps this may be more an issue for
lawyer argument, but she can identify whether her
village would be to the south, the north, where it
would be in relationship to the things shown on the
map. That, she might be able to do. But I'm not sure
she can help us with this phrase that you want her to
accept.

ARBITRATOR TOWNSEND: Could I, perhaps, ask
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a question?

Ms. Garcia, my name is John Townsend. I'm
one of the Arbitrators. You said your village is not
on the map. Is that because it i1s outside the area
shown on the map, or simply is the name not shown?

THE WITNESS: The reason we are not on the
map is because the lot where we were transferred has
not yet been delivered our community to the San Pedro
Municipality, but we are indeed in the area of San
Pedro.

ARBITRATOR TOWNSEND: So, is your village
within the area shown on the map?

THE WITNESS: That 1s correct.

ARBITRATOR TOWNSEND: Thank you.

ARBITRATOR DOUGLAS: And just to follow up
on that, which of the areas--

THE WITNESS: It is next to Lagunilla.

PRESIDENT KALICKI: Thank vyou. That was
going to be my question. Where would your village be
on this map if it were labeled? Which of the towns
that are labeled would it be closest to?

THE WITNESS: It would be more or less in
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this area (indicating.)
THE INTERPRETER: She's pointing.
PRESIDENT KALICKI: Yes. But when you
say "this area," we can't see what you're pointing to.
Would it be near Guapinol? Near San Pedro Ayampuc?
Which of these towns would it be near?
THE WITNESS: It would be closer to San
Pedro Ayampuc. We are 1 kilometer away to get to the
main district of--the main central district of San
Pedro Ayampuc.
PRESIDENT KALICKI: Thank you very much.
Ms. Sanoja, please continue.
MS. SANOJA: Thank you.
BY MS. SANOJA:
Q. Before, you will recall that I asked you
where La Cholefla was; correct?
A. Yes.
0. And you told me, I think, 1 or 2 kilometers
away from the Project; correct?
A. La Choleria, yes. La Cholefia, Guapinol, San
José del Golfo, they are quite close.

Q. Thank you. Would you agree that the impact
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of the mine would be much lower on your village, that
is farther away, as compared to the impact to be
experienced by Los Achiotes, La Cholefia, Guapinol, for
example?

MR. PITT: I have to object as well on that
question. You have set no foundation for what you
mean by "impact," which is a very vague term in this
context.

PRESIDENT KALICKI: Ms. Sanoja, do you want
to rephrase your question to the economic impact,
environmental impact? What sort of impact are you
asking about?

MS. SANOJA: I will get to that.

BY MS. SANOJA:

Q. Ms. Telma, where you live, can you see the
mine?

A. We do not see it, but we can hear it.

Q. So, from where you live, for example, are

you impacted by the dust released?

A. No.
Q. Do trucks from the mine drive by?
A. Yes. They they pass a kilometer away.
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Q. When you are saying that they are a

kilometer away; that is, they do not go through your

village?
A. No, they do not go through my village.
Q. You said that you like to live in the

village because it 1s nice and it has a pretty

landscape?
A. Correct.
Q. So, for example, you wouldn't like for the

landscape, the landscape that you have in your
village, to be destroyed?
A. I don't think it would be destroyed because

the village is really pretty.

Q. And you do not see the mine from your house?

A. Correct.

Q. You moved to the wvillage in 2009; correct?

A. Yes.

Q. And in 2010, you became already a COCODEs
representative within...?

A. Correct.
Q. Just wait for me to finish the question please.

You were already a COCODE representative in
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San Pedro Ayampuc?
A. Correct.
Q. When you are saying that you are a COCODE

representative, what COCODE are you referring to?

A. I am referring to the one of Prados de La
Lagunilla.
Q. Just to clarify, the meaning of COCODE, for

those who are not familiar with that concept, would
you agree that the COCODE is the Community Council for
Urban and Rural Development?

A. Yes.

Q. So, whenever we use the word "COCODE," would
you agree that we are referring to the community
council at the community level?

A. That is correct.

Q. Is it true that your COCODE did not
participate in the public participation phase that
Exmingua implemented in 20107

A. I was not there.

Q. And you were not interviewed as a community
leader of your community during the public
participation process in 2010; correct?
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A. Yes. We were asked what we thought, what we

opined of this company that was going to conduct

exploration.

Q. When you are saying that you were asked,
when?

A. 2010.

Q. Do you know if there is any document that

explains or shows that there was an interview?

A. Yes, there is a document, but many years
have gone by.

0. When you were interviewed, were you told
that this was part of the EI--the Environmental Impact
Study, assessment?

A. Yes.

MS. SANOJA: If we could go..this is not a
question Dona Telma, I am just asking the technician
to show Exhibit C-89, pages—--this is in English--299
to 311. There is an exhibit C-89R, C-89R, and this is
the Spanish version because it was not originally
translated. Page 299. Very well.

Now, for the Tribunal to be able to follow

this, I think that you need to look at C-89R for the
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Tribunal to follow. Page 25. I don't know whether
you have the right exhibit. It is C-89R. English
version. That 1s correct. That is correct. But now
we need the other one for the English version for the
Tribunal to be able to follow the question. So that
would be C-89R next to that one that you are showing
on the screen. This is available in the Witness
binder.

PRESIDENT KALICKI: As I understand it,
C-89R, for FTI's help, is in the Respondent's Witness
Bundle. Even though it's a C exhibit, it's the
Respondent's version of a C Exhibit, so it's 1in the
Respondent's bundle.

MS. SANOJA: Perfect.

BY MS. SANOJA:

Q. Ms. Telma, we are going to look at this
exhibit. You just told me that you were interviewed
as part of the Environmental Impact process. We are
going to look at the documents because, prior to
this--could you please confirm that you told me that
there were some documents from that interview;

correct?
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Q.

Page

Correct.

The first page, could you please read the

Interview to Municipal Officials.
And the name you see there?
Roberto Barrilos.

Can we move on to the next one?
It says municipality.

No, just a second. I am asking the

technician to move on to the next page.

next page.

Would you be so kind as to move on to the

Would you please read the title of the page

you see on the screen?

A.

Q.

>

> 0

(@)

please.

Domingo Morales.

No, the title. The title.
Community Leaders Interview.
And the name?

Domingo Morales.

Can we move on to the next page. Next one,

Could you please read the title first?
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Community Leaders Interview, Mario Noa

Castellanos Ochoa.

Q.

please.

document?

Q.

Next one.

Can you move on to the next page. Next one,

Could you please read the title of the

Health Authority Interview.

And the name?

Mario Eduardo Goday.

Can you move on to the next page, please.

Could you please read the title and the

name, please?

A.

name?

A.

Municipal Officials Interviews.
And the name?

Fermin Catalay Castellanos.

Can we move on to the next page.

Could you please read the title and the

Municipal Officials Interviews, and the name

Héctor Reyes.

Q.

Next page, please. One more.
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Would you please read the title and the
name?
A. Municipal Officials Interview, Wilfredo
Vargas Navos.
Q. Would you please continue and read the next
page, please?

Would you read the title and the name?

A. Municipal Officials Interview.

Q. The name, please?

A. Rolando Ochoa Gutiérrez.

Q. Next page, please. There. Right there.

Could you please read the title and the

name?

A. Municipal Officials Interviews, Vilma
Zarala.

Q. Could you please move on to the next page.

This is the end of the interviews. Did you
see your name in any of those interviews, Ms. Telma?
A. No, I do not see my name.
Q. Ms. Telma--
We do not need the document anymore on the

screen. Thank you.
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Ms. Telma, you are saying that you are with
COCODE starting in 2010; correct?

A. Yes.

Q. And from 2010, was your position continuous,
or was there any interruption in your representation
of COCODE?

A. It was on a continuing basis. When we are
not named on a paragraph, it was because we were not
registered. Once we are registered, then we are there
again.

0. In 2010 when you were COCODE representative,
were you registered?

A. Yes, I was registered.

Q. And every time you had a position, because
you have stated in your Statement that the
representative has a two-year term; correct?

A. Yes, a two-year term.

Q. And every time you were accepted as COCODE

representative, you were voted into your position?

A. Yes, we were voted. We were elected by
voting.
Q. You state that there are 42 representatives
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of COCODE?
A. Correct.
Q. And you are saying that these are COCODE

representatives in San Pedro Ayampuc; correct?

A. Yes.

Q. Which COCODE are you referring to when
you're saying that there are 42 representatives of
COCODE in San Pedro Ayampuc?

A. 42 representatives of COCODE of San Pedro
Ayampuc 1s for the whole municipality, and the
villages.

Q. So, you're making reference to the fact that
there are 42 COCODEs?

A. That's right, 42 COCODEs.

Q. So, your Statement is not correct because
you say that there are 42 representatives of COCODE as
if COCODE were one thing?

A. No, we have 42 COCODE representatives from
different communities, villages, settlements.

Q. And you say that there are 15
representatives from the Indigenous Communities. You
are talking about individual representatives, or are
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you talking about 15 COCODEs?
A. There are 15 COCODEs, representatives of

15 COCODEs, individually. There are 15.

Q. Do you agree with me that the COCODEs do not
represent the Indigenous Communities?

A. Excuse me?

Q. You would agree with me that COCODEs do not
represent the Indigenous Communities?

A. There are 15 COCODEs that represent the
Indigenous Communities.

Q. What are those COCODEs?

A. In San José Nacahuil villages (the center).
In San José Nacahuil we have a number of villages, but
I don't know the name of them exactly. Each village,
each settlement has its own COCODE and different
sectors of their own.

Q. And you told me that there are 15 COCODEs;
right, Ms. Telma?

A. Excuse me?

Q. Well, you told me that there were 15
individual representatives of the Indigenous
community?
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A. That's right.

Q. But you are not saying that there are 15
COCODEs representing the Indigenous Communities;
correct?

A. There are 15 COCODEs that represent the
Indigenous Communities.

PRESIDENT KALICKI: Let me jump in here
because I'm a little confused. You referred to the
number 42 in its entirety, and you said 15 of those 42
relate to Indigenous Communities. Those two numbers,
42 and 15, are those the number of people, or are
those the number of COCODE organizations? In other
words, are there 42 organizations or 42 people? I'm
not sure if my question clarified things. I may have
made it more confusing. Do you understand?

We are trying to understand whether there
are 15 individuals from Indigenous Communities out of
42 individuals, or whether you're referring to
organizations, so COCODE as an organization rather
than a person.

THE WITNESS: Correct. We have 42 COCODEs

organizations and 15 are Indigenous. I don't know if
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I'm making myself clear.

PRESIDENT KALICKI: Of the 42 COCODEs
organizations, how many people would represent--let me
phrase this differently.

For any one COCODE organization, how many
representatives--how many people would represent that
one COCODE?

THE WITNESS: My COCODE, for example, has
10. Just one representative. We have President, Vice
President, members, and there are 10. Other COCODEs
have 7. Others have 6.

PRESIDENT KALICKI: I see. So 42 COCODEs
would mean more than 42 representatives, since each
one-—-each COCODE will have more than one person
representing it; is that right?

THE WITNESS: Yes, that's correct. The
principle of the COCODE, however--

PRESIDENT KALICKI: Please. Thank vyou.

And when you say there are 15 that represent
the Indigenous Communities, 1s that 15 COCODEs, and
so, more than 15 people, or is it 15 people in total

representing a smaller number of COCODES?
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THE WITNESS: The 15 individuals from the
COCODE are representatives. They represent the
organization which is the COCODE.

PRESIDENT KALICKI: Okay. Thank you. I may
have taken this as far as I can.

Ms. Sanoja.

MS. SANOJA: Thank you, Madam President.

BY MS. SANOJA:

Q. You mentioned that in each COCODE there is a

translator that's available to translate from Spanish

to the Indigenous language as necessary; 1s that

correct?
A. Correct.
Q. When you say that in--you're talking about

each COCODE meeting, are you referring to your COCODE,
or are you talking about the 42 COCODEs that you just
mentioned?

A. When we hold the COCODE meetings, we don't
understand what they are trying to explain to us.
Therefore, they have to put it into Spanish, from the
Indigenous language into Spanish.

Q. Do you identify as an Indigenous individual,
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Ms. Telma?
A. No. I'm a Latina.
Q. That is to say, you do not speak any of the

Indigenous Communities' languages?

A. I do not.

Q. Do you know the Kagchikel community?

A. Yes.

Q. Is there a COCODE representative in the

Kagchikel community?

A. Yes.

Q. So, there's only one COCODE that represents
that community?

A. It's only one COCODE representing that

community, yes.

Q. And we're talking about the Kagchikel
community?

A. Kagchikel, yes. That's right.

Q. Isn't it true that the Kagchikel community

lives in different areas in San Pedro Ayampuc?
A. Yes. In a number of settlements, for
example, Sector 1, Sector 2. The COCODEs are divided

into sectors.
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0. If they live in a number of sectors, there
must be more, I mean, one COCODE is not going to
represent that community because the community is in
different sectors, correct?

A. Correct. One COCODE is not going to
represent everyone. I'm talking about my
municipality. We have in total 42 COCODEs. Each
COCODE is a legal representative of each community.

Q. But when you're talking about a community,
you are talking about a village, I imagine, and you
are not necessarily referring to individuals that
identify as Kaqgchikel?

A. I'm talking about communities. For example,
Carlos Batzin has his community, and he speaks

Kagchikel. He's a Kagchikel speaker.

Q. And there is a COCODE in that, and you said
Carlos—-
A. Yes. There is a COCODE. Well, he is the

COCODE from there.
Q. But you said that the Kagchikel community is
spread out in different sectors?

A. Yes, that's right.
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0. And each sector has its own COCODE?
A. Fach sector has its COCODE.
Q. So, there is not one COCODE representing the

whole of Kagchikel community?
A. No.
Q. Do you know if Exmingua held any meetings

with representatives from the Indigenous Communities?

A. Yes.
Q. When did it hold meetings, or a meeting?
A. It held meetings in 2013, '14.

Q. Are there any minutes of these meetings?

A Look, I honestly do not remember.

Q. Would you be surprised to know that there
are no documents in the case file in connection with
these meetings?

A. I do not remember i1if they had any files, or
they prepared any files when they visited the area.

Q. Let us move on, Ms. Telma.

Do you know of the Santa Margarita Project?

A. I do not know that Project, Santa Margarita.

Q. Do you know whether it is close to the urban

center of San Pedro Ayampuc?
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A. I have never heard that name before.
Q. Let me ask you a geography-related question
since you said that your village is close to the

urban center?

A. Yes, that's right.

Q. To get to the urban center of San Pedro
Ayampuc, 1s there more than one road that goes there
from Guatemala City?

A. Yes. There is one road.

Q. Well, but there are different ways of
getting to the urban center of San Pedro Ayampuc?

A. Well, we have the old highway or the old
road, and then we have the new one. I don't know when
it was built. When I got to that place, it was
already built.

0. And the new road runs right in front to the
La Puya Project; right?

A. Well, yeah, it goes from La Carbonera and
then it goes downwards.

Q. So it doesn’t pass in front?

Q. So, it comes from Reyes, then it goes to
Carbonera, and then Carrizal, and then to Puya.
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Q. Let us talk about the roads that take you to
San Pedro Ayampuc. You said before that there are
two roads, a new road and an old road. You said that
before; correct?

A. Yes.

Q. To get to San Pedro Ayampuc, do you have to
go through La Puya?

A. No. If we want to get to La Puya and use
the San José del Golfo, then, yes, we can get there.
But to get through the new road, we don't have to go
through La Puya.

Q. So, there are two different ways to get to
San Pedro Ayampuc. One of those does not require you
to go right in front of the Progreso VII Project?

A. No.

Q. In your Statement, you said that you were in
a number of meetings with Exmingua talking about the
Project. You said to me that you are not familiar
with the Santa Margarita Project; correct?

A. Correct.

Q. That is to say, that in those meetings that

you held with Exmingua, they never mentioned to you
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that they had another Project?

A. Truth be told, they didn't.

Q. That is to say, they didn't give you
complete information; correct?

A. Correct.

MR. PITT: Objection. Madam President, that
is a very broad question. Again, there is no
foundation for what Ms. Sanoja means by "complete
information." So, it's asking the Witness to draw a
very wide conclusion that has not been established.

PRESIDENT KALICKI: All right. I think she
has answered the factual question that she was not
told that there was a second Project known as Santa
Margarita. I'm not sure that we need to then have her
characterization of whether that's complete or not.
The Tribunal will draw its own inferences, but she's
already asked and answered the factual gquestion about
whether she was told of this other project.

Perhaps, Ms. Sanoja, you want to rephrase?

MS. SANOJA: Yes, thank you.

BY MS. SANOJA:

Q. Ms. Telma, in the meetings you held with
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Exmingua, you only spoke about the Progreso VII
Project; correct?

A. Correct.

Q. If they had another Project, would you agree
with me, that they should have told the communities
about that other Project?

A. Yes, of course.

Q. In your Statement, you say that you attended
at least two meetings that the Company held with
COCODE representatives?

A. That's right. Correct.

Q. What COCODE are you making reference to when
you say "COCODE representatives"?

A. To the community COCODEs. Well, when we all
met, right?

Q. Here, it says "COCODE representatives," in
the singular form, as i1f "COCODE" were singular. We
can look at Paragraph 15 of your Statement, if you
wish.

A. Okay.

Q. I'm going to ask the technicians to help me

with the documents.
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Ms. Telma, here, you say COCODE

representatives in the singular form; correct?

A. Correct.

Q. Are you making reference here to more than
one COCODE?

A. Yes. More than one COCODE because these are
representatives of COCODE.

Q. Excuse me. Let me ask my question before
you try to answer.

What COCODEs are you making reference to in

this paragraph?

A. All of the COCODEs, for example, La Cholerna,
El Carrizal, San Jose Nacahuil, San Luis, Llanos,
Sector 1, Sector 2, Vistas de San Luis, all of those
COCODEs.

Q. When did these two meetings take place, the
ones you attended?

A. I don't remember exactly the date, but we
held those meetings in several locations.

Q. Here, you say that it was before the mine
started operations.

Do you remember when the mine started to
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operate?

A. I do not recall exactly when the mine
started to operate, but it was around 2012, '13, '14,
'15, the mine was in operation.

0. Do you know i1if there are minutes of these
meetings that were held between the Company and the
COCODEs, between Exmingua and the COCODEs, to which
you refer at Paragraph 157?

A. Truth be told, I do not remember the dates.
Many, many years have gone by.

Q. I didn't ask you about the dates. I asked
you 1if you know 1f there are any minutes of these
meetings held between Exmingua and the COCODEs to
which you refer at Paragraph 157

A. I imagine that there might be. I imagine
that that must be in the hands of Exmingua.

Q. In this case file, there are no documents
that show those meetings. Would you be surprised to
learn that?

A. I do have some minutes that we prepared when
we received the Exmingua representatives in our

communities.
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Q. Who from Exmingua was present in the two
meetings that you attended and that you make reference
to at Paragraph 157

A. Back then, well, I don't remember the name
of the individuals. There were two individuals
present, but I did not remember their names, the names
of the individuals that were there. The last one that
was there was Wilson Caceres.

Q. Pardon. The Transcript is a bit slow. You
said Wilson Caceres? Is that the person?

A. Yes. That was the last meeting that we had,

and he was there.

Q. Silas Orosco, do you know that name?
A. I do not.
Q. Are you familiar with the name Mario

Figueroa Archila?

A. No.
Q. Let us look at Paragraph 18 of your
Statement.

Here, you say that all of the COCODE
representatives agreed that the mine should be built.
Do you see that?
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A. Yes, that's right.

Q. Let me ask you again. What COCODE are you
making reference to in this Paragraph?

A. The COCODES in the municipality of San
Pedro Ayampuc

Q. Before, you were saying that there were 42
COCODEs.

A. That's right

Q. You're making reference to all of the COCODEs?

A. The only ones that disagreed, well, were four

individuals. All of the other individuals were in

agreement.
Q. So, not everyone was 1in agreement?
A. The majority agreed. There were only four

that were not in agreement because they were
manipulated by Reyes and CALAS.

Q. Here, you say that you were confident that
the majority of the community of San Pedro Ayampuc was
in favor of the mine; right?

A. Yes.

Q. Can you see that? And that you say that

approximately 80 to 90 percent of the community
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supported the Project?

A. That's right.

Q. When you talk about the community, what
community are you making reference to in this last
sentence at Paragraph 187

A. I'm referring to the San Pedro Municipality
communities and all of the villages of the
Municipality.

Q. How many individuals are we speaking of from
the San Pedro Ayampuc community?

A. We have--well, just in my community we have
about 6,000 people. In all of San Pedro Ayampuc, I
think 50,000 individuals in the whole of the
Municipality, approximately.

Q. Do you know all the people, do you know the
50,000 people in San Pedro Ayampuc?

A. Well, exactly every single one of them I do
not, but I know most of the COCODEs, we have gone to
different locations, and we are not, you know, close
friends, but I know the majority.

Q. We are talking about 80 to 90 percent. We
are talking about 45,000 people, just about; correct?
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Correct.

Did you conduct any survey at the

Municipality to confirm this information of 80 to

90 percent?

A.
household
Q.
survey?
A.
supported
Q.

A.

= ©

him.

Q.

A.

Well, yes. We conducted a survey. We went
by household to visit the community.

And is there any document showing that

We would have to ask our colleagues that

us because they must have the document.

What colleagues are you making reference to?
The other colleagues from COCODE.

Do you know Alvaro Sandoval, Ms. Telma?
Alvaro Sandoval? I do not.

Do you know Ramiro Oliva?

I do not know him either. I haven't met

Feliza Muralles? Do you know her?

Feliza Muralles. I don't know her by name.

Perhaps if I see her I'll recognize her, but I don't

know that

Q.

name.

Do you know the individuals that were part
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of the resistance?

A. I know some of them. I don't know some
others.

Q. Who did you know?

A. Well, from the Resistance, there was Teresa

Rivas, Rosa Quenca, Julio Cuscul, Tofio Reyes.

Q. These individuals are local; right?

A. Tofio Reyes is not local. Rosa Quenca, is
indeed from the urban center.

Q. When I say "local," I mean from San Pedro or
San José del Golfo.

A. No, not from San José del Golfo. It's from

San Pedro.

Q. Tolo Reyes 1s from San Pedro?

A. No, he's not from San Pedro.

Q. Is he from San José del Golfo?

A. No. He's not. He’s a member of an NGO.

0. Do you know where Tofio Reyes lives?

A I don't know exactly where he lives, but he

has a clinic, La Sangre de Cristo in La Labor.
Q. La Labor is a village; right?

A. It is a village.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 634

Q. It is a village close to the Project; right?
A. It is a village which is located about
15 kilometers away from La Puya.
Q. Let us go back to the Kagchikel community.
We were discussing this community before.

PRESIDENT KALICKI: Apologies. With the
interpretation lag, I seem to have interrupted you. I
was actually trying not to interrupt you.

We've been going on the cross about an hour.
Do you have a sense of how much longer you'll be? I'm
just trying to time our morning break, and wondering
when would--if you're relatively near the end, we can
take a break after you're done. If you're going to be
going for a while, we should take a break at a
suitable time in your outline.

MS. SANOJA: I still have 20 minutes left.
We can take a 15-minute break, and then we can
conclude, Madam President, if you see fit.

PRESIDENT KALICKI: Is this an appropriate
time in your outline? I didn't want to interrupt a
particular line of questioning.

MS. SANOJA: I was going to start a new
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line, so this is a good time for us to take a break.
Thank you very much.

PRESIDENT KALICKI: All right. Thank vyou.

Ms. Garcia, we are going to take a 15-minute
break now. During the break you are free to move
around, but I must give you the same instruction that
T give all Witnesses, and that is that since you have
already begun your examination, you are not permitted
to discuss the case with anybody during the break.
That includes Counsel, friends, anyone that you may
see or speak with in the next 15 minutes, you cannot
discuss the subject of the dispute.

Do you understand?

THE WITNESS: Of course, I do understand.
Correct.

PRESIDENT KALICKI: Thank vyou. So, we'll
take a break now. We will return--it's about half
past. We will return at quarter to.

Thank you to you all.

THE WITNESS: Correct. Very well.

(Brief recess.)

PRESIDENT KALICKTI: I see Claimants'
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Counsel, and I see Ms. Garcila back on screen. Do we
have Respondent's Counsel as well? All right. Yes.
I see Ms. Sanoja.

All right. Welcome back, Ms. Garcia.

We now resume with Ms. Sanoja's
cross—examination.

MS. SANOJA: Thank you, Madam President.

(Comments off microphone.)

MS. SANOJA: Madam President, if I could
Just ask how much time I have left on my
cross—examination.

PRESIDENT KALICKI: Well, as you know, the--

MS. SANOJA: How much we've used. I'm
sorry. How much we've used.

PRESIDENT KALICKI: Okay.

SECRETARY ARGUELLO: Yes, Ms. Sanoja, you
have used 60 minutes so far.

MS. SANOJA: Thank you.

BY MS. SANOJA:

Q. Dofia Telma, in one of the previous

questions, you said that there were four COCODEs that
were opposed, and you said that they were manipulated.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 637

Do you recall that you gave that answer?

Can you hear me?

MS. SANOJA: I think we are having a problem
with her audio.

THE WITNESS: Yes, I hear you. Can you hear
me?

BY MS. SANOJA:

Q. Yes, I do. Fine.
Did you hear the question, or should I

repeat 1it?

A. Yes, I heard the question.

Q. And the answer, please.

A. Correct.

Q. When you say that they were manipulated,

what are referring to?

A. Manipulated by Antonio Reyes and CALAS, who
manipulated Julio Cuscul and Rosa Quenca.

Q. Were you at those meetings? How do you know
that they were manipulated?

A. Because I had the opportunity to be with
them, and one day when they were calling everyone to

oppose the mine, they gave me the microphones.
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Q. When you say that they gave you the
microphones, what are you referring to?

A. That they were going from village to village
announcing that all of the exploration was
contaminated, and so they called me to say the same
thing, and I didn't say the same thing; rather, I said
the contrary.

0. Dofia Telma, before you confirmed for me that

there's a Kakchiquel community in San Pedro Ayampuc;

correct?
A. Correct.
Q. Do you know that the Kakchigquel community

presented an amparo for the consultation to go forward

in this project?

A. Yes, that's right.

Q. That is to say, that community was not in
agreement.

A. That community one was the one that was not

in agreement, the rest were. Because they were
manipulated by Antonio Reyes.

Q. When you say one, are you referring to an
individual?
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A. To an individual.

Q. But the petition was filed on behalf of or
in the name of community. Is that not right?

A. That is right, in the name of the community.

Q. Thank you.

When your testimony began, we saw you
speaking in the room, or before it began, and because
of the way the camera was, we want to confirm whether
you were simply speaking with the gentleman who was
helping out with the computer.

A. It was just the audio.
Q. Thank you.

I'm now asking the technician if you could
please bring up a document, and this is the document
that is redacted. It includes confidential
information. This is C-0527, and if we could turn to
Page 6.

PRESIDENT KALICKI: Sorry. Just so I
understand, are you bringing up a redacted version of
something, or are you bringing up a version that shows
material that has been designated as confidential so

we need to exclude any representatives of the
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Non-Disputing Parties.

MS. SANOJA: Madam Chair, this is a document
that has information that is confidential, so we do
need to exclude that from the record of the case--or
from the record.

PRESIDENT KALICKI: In addition to--well,
the cleaning up of the Transcripts and videos can be
done later. But if you will be showing confidential
information on the screen or referring to confidential
information, then I believe, according to the DR-CAFTA
protocols, that we need to exclude the representatives
of the Non-Disputing Parties from access during this
period.

So, let me ask the FTI representatives,
could you place the U.S. Government representatives
back in some waiting room.

And then, Ms. Sanoja, when you are done with
confidential material--oh, actually, I am advised by
ICSID that we have no representatives of the
Non-Disputing Parties attending today. Apparently,
they have not returned.

So, this is a nonissue, except for the
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eventual editing of the transcripts, and we can deal
with that in due course.

When you're done with the confidential
material, however, could you so state for the record
so we know which sections of the Transcript need to be
reviewed later?

Ms. Sanoja, when you're done with the
confidential document, please let us know.

MS. SANOJA: I will do so. Thank you.

(Comments off microphone.)

PRESIDENT KALICKI: The Non-Disputing
Parties, in any event, would not have access to the
live Transcript. So it's nothing that you need to
worry about, Dawn. Thank you very much.

REALTIME STENOGRAPHER: Thank vyou.

PRESIDENT KALICKI: All right. When you're
ready, please continue.

MS. SANOJA: Thank you very much, Madam
Chair.

(End of open session. Confidential business

information redacted.)
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CONFIDENTIAL SESSION
BY MS. SANOJA:

Q. Dofia Telma, at Paragraph 26 of your
Statement, you mentioned that Exmingua had
infrastructure projects.

Do you remember that part of your Statement?

A. Yes, I do.

Q. Now, i1f we can go to Page 6 of this
document, here we see, first, that it is at the--this
document is in the name of Exmingua; correct?

A. Correct.

Q. And if we could go back to the first page.
Sorry. Could you read the document title, please?

A. "Progreso VII Derivative Project, Exmingua
Consolidated Report, Social Responsibility,
July-December 2014."

Q. Thank you.

If we could go back to Page 6.

Dofia Telma, can you see Page 67

I'm sorry, I didn't hear your answer.
A. Excuse me? You were saying?

Q. Can you see the document, Page 6 where there
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are two photos, and it says road ballasting in the

village of Prados de San Pedro La Lagunilla?

A. Yes.

Q. That's your village; correct?

A. Correct.

Q. Could we go back to Page 7 of this document.

And can you see there that it says ballasting of the

village of Prados de San Pedro La Lagunilla?

A. Yes.

Q. And that is your village?

A. Correct.

Q. And can we turn to Page 8, please. There is

it says introducing drainage to the village of--or
installing drainage in the village of Prados de San
Pedro La Lagunilla; correct?

A. Correct.

Q. Page 9, please. Here, it says transfer of
families from flooded areas, village, Prados de San

Pedro La Lagunilla; correct?

A. Correct.
Q. And that is your village; is that right?
A. Yes, 1t is.
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Q. So, everything we have seen is from your
village; correct?

A. Yes, it is.

Q. Let us continue to Page 11, please. Here,
we see the Title "13 platforms for new lots out of the
village of Prados de San Pedro La Lagunilla.

Do you see that?

A. Yes.

Q. And that is your village; correct?

A. Yes, that's right.

Q. Now, i1f we could turn to Page 12 of this

document, please.
There it says landfill for eight new lots,
village Prados de San Pedro La Lagunilla.
That's your village; right?
A. Yes, it is.
Q. So, far we have only seen Works in your
village; correct?
A. Correct.
Q. If we could turn to the next page, here, we
see filling in the ravine or banks in village of
Prados de San Pedro La Lagunilla; correct?
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A. Yes.

Q. And that is your village; correct?

A. Correct.

Q. And if we could turn to the next page,

please, can you confirm, for me, whether the village
of La Lagunilla 1s a different one from the one where
you live?

A. The village of La Lagunilla is a part, and
Prados de La Lagunilla is also a part.

Q. If we could turn to the next page, please.
So, far you have seen the works that were implemented
in 2014; is that correct?

A. Yes.

Q. And throughout the Works that we have shown
you, except for one, all of them were conducted in the
village where you live?

A. Yes, that is correct.

Q. Do you recall if in 2015 there was an
infrastructure Project by Exmingua?

A. By Exmingua, what--I do not recall the date,
but, yes, there was something.

Q. Okay. There was something. So, now, if we
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can look at the document. And this i1s a different
document that has confidential information, so--

PRESIDENT KALICKI: Ms. Sanoja, Jjust before
we take this document down, you've shown her a number
of pages and asked her to identify if those are all
from her village. The photos continue for many, many
pages beyond. I'm not clear of the import. She has
identified which are of her village, but then you draw
the conclusion that they are all only of her village
and that's because you only showed her the ones that
are from her village.

But I don't know if the other ones are close
by, far away. I don't know the relationship. But the
questioning seemed a little--the question didn't
follow from the way you put the question to her. All
right. If you have no further gquestions about the
document, that's fine, but I just wanted to note that
saying "so, far we've only seen the photos from your
village," you control the "so far" by only showing her
the ones from her village. So, Jjust I note that.

MS. SANOJA: Okay.

PRESIDENT KALICKI: Okay.
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MS. SANOJA: Just to be transparent, let's
move on to the other pictures, but I was just focusing
on infrastructure Works and the pictures of those
infrastructure Works. But if you wish, we can move on
to the next page in the document, Jjust to clarify that
there are no other Work infrastructure pictures.

We see pictures of medical services. We can
move on to the next one. And here, we are talking
about deliveries. Sheet delivery, so I leave it up to
Claimants' Counsel whether he wants to ask further
questions about this document.

PRESIDENT KALICKI: Okay.

BY MS. SANOJA:

Q. So, now let's move on to C-524.

Ms. Telma, I am going to read to you--and
let me confirm the following: Here, it says:

"Summary of fieldwork activities performed 2015," and
you see the Exmingua logo.

Can you confirm that this is what we see on
the screen?

A. Yes, of course.

0. You told me that there was infrastructure
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work in 2015; correct?

A. Yes.

Q. Let's move on to the next page. This is a
summary of the fieldwork conducted where we see
activities conducted or performed. You can identify
an infrastructure Project.

So, we're talking about the sheets that were
provided then. In addition to the sheets, do you see
any other Project, any other infrastructure work that
has been performed in 2015.

A. 2015, I do not recall.

Q. No, no. I'm asking you based on the
document, because before you told me that there were
infrastructure Works. ©Now, I'm showing you the 2015
document, and I'm asking you whether you see there any
infrastructure work in this list that you see under
activities performed?

A. I do not recall whether this was in 2015 or
2014. I do not recall whether there was
infrastructure work because we were looking at some
areas that collapsed, and then we had the fill-in with

the earth that we moved in place.
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Q. No, I just need you, Ms. Telma, to answer my
question.
Do you see 1t here on this list I am showing

on the screen?

A. No.

Q. Ms. Telma, have you ever met Mr. Kappes?
A. No.

Q. You said that at a meeting that you

attended, you asked--or whether there was going to be
hiring of local individuals.
Were you ever hired by Exmingua?
A. Never.
Q. Did you ever help Exmingua inform on the

Project, inform on the Project?

A. Yes, I did inform my community about the
Project.
Q. When you're talking about your community,

are you just referring to your village?

A. Just my village.

Q. Can we now move on to the Statement, your
Witness Statement, Paragraph 20. And there won't be

any questions on documents. This is just a Statement.
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This is Paragraph 20. So, I'm not going to be
referring to any documents that has information that
has been redacted.

Now, we are looking at what we see on the
screen. That is Exmingua at Paragraph 20, and you are

saying that there was--that eight buses were arranged;

correct?
A. Yes.
Q. Who paid for those buses?
A. Who paid? We paid. We paid for our ticket.

Each person paid for their own ticket.

Q. During this meeting, how do you know that
there were 7,000 members of the community?

A. Because the individuals from the other Party
were there, the ones who opposed were there, and there
was a large number of individuals.

Q. When you are saying--1I asked you, how do you
know that there were 7,000 members?

A. Because I looked at the number of people
there.

Q. But there was no list. ©No list of

individuals who had access to the meeting?
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A. Correct. There was no access—--there was no
list. Several signed, but I did not receive a copy of

the signature page.

Q. There was only one copy?

A. There was only one copy out front.

Q. So, when you're saying out front, are you
saying--

A. Well, the person who was out front asked for

a signature for all the participants, all the
individuals that entered the meeting, we all signed,
but we never requested a copy of that list. I don't
know where it is.

Q. Would you be surprised to hear that that
copy has not been entered into the record of this
case?

A. Yes, I would be surprised.

Q. In my first questions, or one of the first
questions I had asked who drafted your Statement, you
mentioned Mr. Daniel.

A. Because the heading is in English and I do
not understand. I only read the name.

Q. The heading of what? What are you talking
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about?

A. The Statement I have. The questions I was
asked.

Q. So, you are referring to Daniel Kappes;
correct?

A. Yes.

Q. Just to clarify that.

MS. SANOJA: Madam President, I just need a

couple of minutes to see 1f my colleagues have any

questions.

(Pause.)

MS. SANOJA: Madam President, we do not have
any additional questions. Thank you.

PRESIDENT KALICKI: Thank you very much,
Ms. Sanoja.

Mr. Pitt, redirect?

MR. PITT: Thank you very much, Madam
President. I would request maybe a 5-minute break to
confer over the questions for the redirect.

PRESIDENT KALICKI: Okay. Try to keep it
short, if you can, because we would like to move on,

but we will take a five-minute break, then.
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MR. PITT: Thank you very much, Madam
President. And understood. Thank you.

PRESIDENT KALICKI: Ms. Garcia, the same
instructions during this break. It will only be a few
minutes, but please don't discuss the case with
anyone. Thank you.

(Brief recess.)

PRESIDENT KALICKI: I see Mr. Pitt has
returned. I don't know if Ms. Sanoja is back yet as
well.

There we go.

All right. Mr. Pitt, any redirect?

MR. PITT: Yes, Madam President.

PRESIDENT KALICKI: Please.

MR. PITT: Thank you.

REDIRECT EXAMINATION

BY MR. PITT:

Q. Ms. Garcia, in the testimony today you
indicated that you had never met Mr. Kappes.

Have you ever spoken to Mr. Daniel Kappes?

A. No, I did not.

Q. But you have seen me before; i1s that right?
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We have spoken before?
A. Umm—-hmm.
Q. Okay. Okay. Now, Ms. Garcia--

PRESIDENT KALICKI: Sorry. Just for the

record--

MS. SANOJA: Objection. That's a leading
question.

PRESIDENT KALICKI: First, for the record,
the reporter needs "yeses" or "noes." An "umm-hmm"

doesn't answer--it doesn't tell us your answer to the
question.

So, first: Yes or no, have you spoken with
Mr. Pitt before today, Ms. Garcia?

THE WITNESS: No.

PRESIDENT KALICKI: Thank you. And then in
response to--so, no--Mr. McCoy Pitt, the answer is,
no, you have not spoken. All right.

I don't think the "have you ever seen me
before" question is a leading question. Now, granted,
it was phrased as "you have not spoken to me before."
Well, in any event, we will allow it. I don't think

it 1s problematic.
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Mr. Pitt, please continue.
BY MR. PITT:
Q. Ms. Garcia, have you ever spoken to

Mr. Daniel Kappes?

A. No.

Q. Have you ever spoken--

A. No.

Q. Have you ever spoken to me before?

A I do not recall the name, who I spoke to.

Q. Ms. Garcia, are you able to see the video

655

monitors in front of you that have faces of the people

speaking?
A. Yes.
Q. Do you see that I am speaking, McCoy Pitt?

PRESIDENT KALICKI: She may not see the
names in the small boxes.
But do you see a young man wearing
headphones, wearing a dark suit?
THE WITNESS: Yes.
BY MR. PITT:
Q. And do you recognize me? Do you recognize

my face or my voice?
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A. Sorry?

Q. Do you recognize my face or my voice?

A. I do not see it.

Q. Do you not see my face on the screen, or do

you not hear my voice clearly?

PRESIDENT KALICKI: Let me ask this.

I don't have the 360-degree camera--

THE WITNESS: I cannot see it. I only see
the young person, yes.

PRESIDENT KALICKI: Mr. Schwartz, does she
have all of the non-video boxes so there are a zillion
boxes, or she just has the same seven or--six or seven
boxes?

ZOOM TECHNICIAN: I'm sharing now what she
sees—-

(Overlapping speakers.)

Z00OM TECHNICIAN: So, maybe if Mr. Pitt
wants to raise his hand or--she's not hearing him
because she's on the Spanish channel, so doesn't
hear--even though he is speaking English, doesn't hear
his voice at all.

PRESIDENT KALICKI: I see. All she 1is
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hearing is the Interpreter.

ZOOM TECHNICIAN: Correct. She might hear a
little bit.

(Overlapping speakers.)

PRESIDENT KALICKI: --my voice, she won't
hear your voice. I see.

Z0OOM TECHNICIAN: Right.

PRESIDENT KALICKI: It's a technical issue
with your voice.

All right. Let's try again. Perhaps—--1I
don't know if there's a solution for the voice issue,
whether she can--

THE INTERPRETER: This is the Interpreter.
If you allow me, I can probably guide her through
indicating the--

MR. PITT: I can also rephrase, Madam
President. I think there's another way to go about
this line of questioning.

PRESIDENT KALICKI: Okay. Please do.

MR. PITT: Okay.

BY MR. PITT:

Q. Ms. Garcia, 1in preparing your Witness
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Statement, did you ever speak to a fluent Spanish

speaker?
A. Yes. Ms. Isabel.
Q. Do you know who Ms. Isabel is?
A. Translator.
Q. Do you know Ms. Isabel's last name?
A. No. I never asked her.
Q. And was Ms. Isabel translating for someone?
A Yes. The attorney who was speaking in

English who was asking me questions.

Q. Thank you very much, Ms. Garcia.

Ms. Garcia, I'd like to ask you one more
question.

During your testimony, you said that 80 to
90 percent of the people in your community supported
the mining project. Could you please explain for me
why that was the case?

A. Because--it was 80 to 90 percent of the
communities that were supporting the Project Exmingua
because it had significant benefits to our
communities. And that's the reason we supported it,

because it meant employment, and in our community, we
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have a great deal of poverty. So, that's the reason
why they supported that Project, because they said
that it was a great Project for our Municipality.
Q. Thank you very much, Ms. Garcia.

MR. PITT: Madam President, I have no more
questions for the Witness.

PRESIDENT KALICKI: Thank you very much,
Mr. Pitt.

Professor Douglas, any questions?

ARBITRATOR DOUGLAS: No.

PRESIDENT KALICKI: Mr. Townsend, any
questions?

ARBITRATOR TOWNSEND: None for me. Thank
you, Ms. Garcia.

PRESIDENT KALICKI: Thank you.

Ms. Garcia, I just have a few questions for

you.
QUESTIONS FROM THE TRIBUNAL
PRESIDENT KALICKI: FTI, could you show
her her Witness Statement and, in particular,

Paragraph 25?7 She will need to see 1t in Spanish.
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Ms. Garcia, I'm showing you a paragraph from
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your Witness Statement which refers to a visit you
made to the mine site.

Do you see that paragraph on the screen?

THE WITNESS: Yes, certainly, I can see it.

PRESIDENT KALICKI: Do you remember what
year this was that you visited the mine site?

THE WITNESS: I recall that I visited the
mine in 2014.

PRESIDENT KALICKI: Was that your only visit
to the mine?

THE WITNESS: I went only once, because
several colleagues had to go, so we had to take turns.

PRESIDENT KALICKI: Okay. Did you have any
difficulty accessing the mine site at the time of this
visit in 20147? 1In other words, was anyone blocking it
in any way?

THE WITNESS: Yes, at some time there was
The Resistance; but we went through and no one said
anything because there were individuals at the entry
point to La Puya. There were guards, but we moved in
with--in a car, closed windows, and that car was

Exmingua's vehicle, and we went into the mine.
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PRESIDENT KALICKI: All right. This was in
2014.

Could you now show the Witness Paragraphs 19
and 20 of her Statement?

So, these paragraphs refer to protests that
you say blocked access to the mine. There's a
reference in the second line of Paragraph 19 and in
the first line of Paragraph Z20.

You said that you yourself did not return to
the mine except for this one; you were only there on
one occasion in 2014.

So, how do you know that access to the site
was blocked, and what year are you referring--let me
ask first: What year are you referring to in these
passages when you talk about access to the mine being
blocked? 1Is it--what year were you referring to?

THE WITNESS: They blocked the mine because
they brought people that were not from San Pedro.
They brought outsiders on buses and they placed
individuals there for them to protest whenever they
wanted start working.

PRESIDENT KALICKI: So, what year are you
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referring to? Are you referring to, for example,
before your visit to the mine, so 2012-2013, or are
you referring to later, after your visit to the mine?
What time period?

THE WITNESS: It was before, before they
started to close off the Puya. It was before. After
that, you couldn't even go in, because all of the
demonstrators came in with balaclavas, and they were
there to block the area. There were some riots. Some
people were hurt. So, we were unable to enter the
mine at that point.

PRESIDENT KALICKI: Okay. And what you've
just recited about riots and blocking, you said
yourself you didn't go to the mine in those years.
So, I'm assuming you know this because you heard it
from someone else, but not from personal observation;
is that correct?

THE WITNESS: Correct. Before that, yes, I
did go in. We saw that it was not polluting anything.
There was no stream going through. They said that it
was going to contaminate--to pollute the river, the

well water, and it was a mine that would kill many

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 663

people. And we went to the area, we reviewed
everything, because we were gquite concerned about the
environmental impact, but when we saw that there was
no contamination or anything, we asked and we wanted
to support the Project, because it was good. But when
the demonstrations turned stronger in 2015-2016, those
were stronger, and we didn't approach the mine.

PRESIDENT KALICKI: Now, with respect to
the--for example, the 2016 time period that you just
mentioned, did you personally attempt to visit the
mine site? Did you personally observe the situation
at the gate, or is this also something you heard from
other people about?

THE WITNESS: No. We just went there by
car. We tried to go into the mine, and it was
impossible. There was even a priest there who--and
the whole access area to Puya was blocked by the
individuals.

PRESIDENT KALICKI: When you say "we went
there by car," "we tried to go to the mine," you
personally were in a car that tried to go to the mine

in 2016, or are you referring to something that other
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people told you happened to them?

THE WITNESS: No, we personally--that 1is to
say, with other colleagues from COCODE. We were
trying to see what was going on.

When we saw the demonstrations that were
quite significant, we just continued. We just drove
through and went through San José del Golfo.

PRESIDENT KALICKI: Do you recall when this
occurred? Was it in early 20162 Late 20162 Could it
have been a different year? Can you be precise,
roughly, as to when this incident occurred?

THE WITNESS: In late 2014, early 2015, we
started seeing the strong demonstrations.

PRESIDENT KALICKI: But the incident that
you personally say you witnessed, where you were in a
car, what year was that? Do you know?

THE WITNESS: No, I do not recall. I do not
recall.

PRESIDENT KALICKI: Okay. Thank vyou.

I have no further questions.

Let me ask first, Ms. Sanoja, do you have

any questions arising from my questions to Ms. Garcia?
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I did not hear an answer. Perhaps you were
on a different audio channel.

So, the question is just: Ms. Sanoja, do
you have any questions for Ms. Garcia arising from my
questions?

MS. SANOJA: Thank you very much, Madam
President.

I do have a question that has to do with
Paragraph 25. I think this was the first paragraph
that you made reference to, Paragraph 25 of
Ms. Garcia's presentation. We're going to go back to
that paragraph.

RECROSS-EXAMINATION

BY MS. SANOJA:

Q. Ms. Telma, here you say that, during the
visit that you did do through the mine, you were
satisfied that the mine would be safe for the
community and would not harm the environment.

Do you see that, ma'am?

A. Yes.

665

0. The MARN, as far as you know, did it conduct

an inspection of the mine?
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A. We went to the mine and inspected and made
sure that everything that they were saying was true.

Q. That was not my question. My question is
not that--if you went.

Do you know whether the MARN went?

MR. PITT: Objection. I apologize,

Madam President, to object again.

She has been asked about an inspection of
the mine. She has answered that she has gone to the
mine. She cannot be asked about a MARN inspection
that is not within her Witness Statement and she has
not testified to.

PRESIDENT KALICKI: All right.

It is true, Ms. Sanoja, that in response to
my questions about her visit, she provided some
information about what she observed, the absence of a
river and so forth. That is certainly within the
scope of the questions I asked her, but you are now
asking her about other people. And I neither asked
her about other people, nor did she answer about other
people. So, i1t does seem to be outside the scope of

my questions to her.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 667

Do you have other questions within the scope
of my gquestions to her or her answers to me?
MS. SANOJA: Yes.
BY MS. SANOJA:
Q. You said that you visited the mine in 2014.

Do you remember when in 20147

A. I do not recall.

Q. Was the mine operational?

A. It was operational.

Q. So, you saw the machines moving?

Ms. Telma, did you see the machinery moving
when you were there?
A. Yes. They were working there. They were

working in the area when we went in.

Q. Did you visit the lab? Did you go inside
the lab?

A. We did go inside the lab.

Q. Did you see any drilling for the

exploitation of--
(Overlapping interpretation and speakers.)
A. We did not see any.

MR. PITT: Objection. Objection.
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PRESIDENT KALICKI: Mr. Pitt, what is the
nature of your objection?

MR. PITT: I apologize, Madam President, but
I'm not sure where this line of questioning is going.
It's just not responsive to any questions about the
environmental issues that were, you know, of concern
around the mine.

PRESIDENT KALICKI: Well, Mr. Pitt, often
one finds where a line of requesting is going by
hearing a line of questioning.

I'm not sure--Ms. Garcia did testify about
what she observed during the site visit, so I think it
is reasonable to probe somewhat.

But, Ms. Sanoja, this is not full recross,
so please keep it generally within the scope of what I
asked and what she answered.

I think you have an answer to that question,
in any event. I don't know if you have any other
questions.

MS. SANOJA: No further gquestions, Madam
President. Thank you.

PRESIDENT KALICKI: Okay. Mr. Pitt, any
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questions arising from my questions or Ms. Sanoja's
questions?

MR. PITT: Nothing further from Claimants,
Madam President.

PRESIDENT KALICKI: Thank vyou.

Ms. Garcia, this brings to an end your
examination today. We are very grateful for your
coming to assist the Tribunal. It has been most
helpful.

So, thank you very much, and you are now
excused as a witness. Have a good day.

THE WITNESS: Thank you very much. The same
to you.

(Witness steps down.)

PRESIDENT KALICKI: All right. Counsel, we
would be next bringing in the next Witness, Mr. Hery
Arodi Galvez Rivera.

Before we--okay. There we go.

Before we do, I just thought I would take a
moment during the break between Witnesses to note for
the record: I understand that FTI received a request
from Respondent to have access to the video
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recordings, both Zoom and the 360-degree cameras, of
the first 45 minutes of today's hearing.

I understand that FTI has said it is
technologically possible to do that after the end of a
given Hearing day, a couple of hours after the end of
the Hearing day, but not in the middle of the Hearing
day, because that would require stopping the cameras,
which we need to be continuing to record.

I trust that this response from FTI about
what i1s technologically possible and not possible has
been taken under advisement.

Is there anything else that the Tribunal
needs to do to adjust that request?

MR. GOSIS: Thank you, Madam President. Not
at this stage. Thank you very much.

PRESIDENT KALICKI: All right. Thank you
very much. And, obviously, we have no objection as a
Tribunal to FTI's providing footage as and when it can
that will not disrupt the ongoing proceedings. If any
issues do arise, please let us know.

All right. 1In that event, let us bring in

the next Witness.
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ZOOM TECHNICIAN: Just a moment. I don't
believe they are sitting there gquite yet, but I'm
going to bring in the connection.

PRESIDENT KALICKI: Counsel, while we're
doing that, again, could confirm, is the short form of
his name Mr. Arodi or Mr. Arodi G&lvez? How should I
be referring to him?

MR. PITT: Mr. Galvez, Madam President.

PRESIDENT KALICKI: Mr. Galvez. Okay.
Thank you.

(Comments off microphone.)

HERY ARODI GALVEZ RIVERA, CLAIMANTS' WITNESS, CALLED

PRESIDENT KALICKI: Good morning,

Mr. Galvez.

Can you hear me through the Interpreter?

THE WITNESS: Good morning. Yes, I can hear
you.

PRESIDENT KALICKI: Thank vyou.

My name 1is Jean Kalicki. I'm the President
of the Arbitral Tribunal, and we welcome you here
today to provide assistance to the Tribunal.

Before we begin, I have a few instructions
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for you and other preliminaries.

First, when you are answering questions from
Counsel or from the Tribunal Members, please try to
speak slowly and do your best to pause between the
question and the answer. We need to let the
Interpreters catch up, and we need to avoid overlaps
in speech that make it hard for the Court Reporter to
take down a record of what is said.

Secondly, if you don't understand a
question, please say so, and Counsel will repeat it or
try to rephrase it for you.

If you do understand a question, please try
to answer it in short form, if it is capable of a
short form answer, such as a yes or no. If you need
to provide clarification, we understand, but our time
is limited, so try to answer questions concisely, if
you can.

If you need a break for comfort reasons,
please let me know and we will do our best to
accommodate that.

Do you understand?

THE WITNESS: Okay.
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PRESIDENT KALICKI: Now, you will be
testifying through the Interpreter, I understand; is
that.

Correct? You will be testifying in Spanish;
is that right?

THE WITNESS: Yes.

PRESIDENT KALICKI: All right. Thank vyou.

Could Mr. Géalvez be shown the--thank you.

Do you see on the screen a Declaration for
Witnesses? If so, could you please recite this into
the record?

THE WITNESS: Witness Declaration: I
solemnly declare, upon my honor and conscience, that I
shall speak the truth, the whole truth, and nothing
but the truth.

PRESIDENT KALICKI: Thank vyou.

Can you also affirm that you will not
receive or provide communications of any sort during
the course of your examination?

THE WITNESS: Okay.

PRESIDENT KALICKI: And we have already seen

the desk at which you sit. But just for the record,
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can you confirm that there are no papers on the desk
at which you are sitting?
THE WITNESS: No. Just a bottle of water.
PRESIDENT KALICKI: That is fine.
Finally, can you confirm that you have not

attended, watched any recordings, or read any

674

transcripts of this Hearing, of the testimony of other

Witnesses, for example, or the arguments of Counsel at

this Hearing? Have you seen any of those materials?

THE WITNESS: No.

PRESIDENT KALICKI: All right. Thank vyou.

I believe Mr. Pitt will have some questions
for you now.

MR. PITT: Thank you, Madam President.

DIRECT EXAMINATION

BY MR. PITT:

Q. Good morning, Mr. Géalvez.

I have in my hands here a Witness Statement
that you submitted in this proceeding. It is dated
the 2nd of June 2021. Can you confirm that the
contents of this statement are true and accurate?

A. I didn't really understand your question.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 675

PRESIDENT KALICKI: Maybe, Mr. Pitt, you
could ask him to be shown the image of his Witness
Statement on the screen. You say you have it in your
hands, but that doesn't help him.

MR. PITT: Sure.

Could we please pull up Mr. Galvez's Witness
Statement, please.

PRESIDENT KALICKI: And you can take him to
his signature, for example.

MR. PITT: And can we take Mr. Galvez to the
final page of his Witness Statement. In the English
version that is Page 4, but it is a short document, so
that's okay.

Q. Mr. Galvez, do you see your signature page
here on Page 4 of the document?

A. I do.

Q. This is your signature, and you signed this
after confirming that the contents of this statement
to which it is attached are true and accurate, that
they are correct?

A. Yes.

Q. Thank you, Mr. Galvez.
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MR. PITT: Madam President, I have no
further questions on direct examination.
PRESIDENT KALICKI: Thank vyou.
Ms. Sanoja, your Witness.
MS. SANOJA: Thank you very much, Madam
President.
CROSS-EXAMINATION

BY MS. SANOJA:

Q. Mr. Galvez, good morning, first and
foremost.

A. Good morning.

Q. Can I call you Hery, or can I call you

Mr. Galvez?
A. It is not a problem however you want to

address me.

Q. I can call you Hery, if you want?

A. Okay. That sounds good.

Q. Hery, who drafted your Witness Statement?

A. I did.

Q. So, you sat at a computer and you drafted
this?

A. I provided a statement in front of the
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who are in the States.

That is to say,

you provided an oral

statement or did you draft the statement in the

presence of the lawyers?

677

A. On the phone.

Q. So, you did not write it yourself?

A. I did not.

Q. Can you tell me how the Written Statement,

how that process was for the drafting of it?

A.
process"?

Q.

Well,

the process—--what do you mean by "the

I didn't really understand very well.
When you met with the lawyers, how was this

You did

process of preparing your Written Statement?

not write it out.

You said that you did it on the

phone; correct?
A. Yes. Yes. That's correct.
Q. For example, they asked you questions? Or

how was the process of preparing your Witness
Statement?

A. Oh,
the mine.

I explained everything that I stated,

that is what I told them.
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Hery, you arrived at San José del Golfo in

correct?

I arrived at San José del Golfo in 2010.

wife is from there.

San José d

more

been

Q.

= ©

Q.

A.
Q.
A.
Q.

A.

But you do not hail from that area; correc
No.

Where are you from?

I'm from a different department.

Which department? Can you tell me?

It i1s called E1 Petén.
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My

t?

Okay. El1 Petén. How far is El Petén from

el Golfo?

About 12 hours away.

Hery, you are a construction worker; right
That's right.

That is to say, you are not a farmer?

I was a farmer at El1 Petén, but here I'm

devoted to construction.

Q.

But in San José del Golfo you have never

a farmer?

A.

Q.

No, because I have no land.

Would you agree with me that the

B&B Reporters
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construction work that you do does not really rely on
the quality of the water in that area?

A. Excuse me?

Q. Well, the construction work that you do,
which is what you do now, does not really rely on the

quality of the water in the area?

A. The water, you say?
0. Yes, the water.
A. No, because we do get water, but its for

smeltering, and that's the only thing.

Q. But the quality of the water doesn't really
matter?

A. No, it doesn't really matter. No.

Q. You said that you were hired by Exmingua to

work at the lab; is that correct?

A. That's exactly right.

Q. When did you start working at the lab?

A. From 2014 to 2016.

Q. Do you remember when in 201472

A. I do not recall.

Q. Do you remember whether it was the beginning

of 2014? Mid-2014-?
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A. I remember it was mid-2014.
Q. When you started working at the lab, you say

in your Statement that you spent eight months in

training?
A. That's exactly right.
Q. And those eight months began starting in

2014; correct?

A. Correct.
Q. That is to say, that--well, you said that
this was at mid-2014. Those eight months went into

2015; correct?

A. 2016.

Q. Sir, I'm talking about the eight months of
training.

A. Oh, yes. Yes, you're correct. Excuse me.

Q. As part of the work that you do at the lab,

you analyzed the samples; correct?

A. Correct.

Q. When did you start to analyze the samples?
Was it at the beginning, while you were in training,
or at the end of your training?

A. No, because, over there, I was taught how to
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prepare the samples. When I was prepared to do the
sampling, then I could do the work, my work.

Q. So, you started to analyze the samples after
this eight-month period?

A. Exactly.

Q. Do you remember what the recovery rate
results were at the lab when you worked there?

A. The results were the gold. That's what we

were aiming to do, looking for the gold.

Q. Do you remember what percentage of gold?
A. It was the minimum.

Q. When you say "minimum," what do you mean?
A. Excuse me?

Q. Again, when you said "minimum," do you

remember the percentage?

A. I do not. I didn't have to weigh the gold
when the sample came out. I had a different job.
There were other individuals that did the weighing.

Q. You worked at the lab. Do you remember
whether you had access to that information?

A. The weight of gold, I didn't.

Q. What about the percentage of gold, data
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related to the percentage of gold? Do you remember
whether you had access to those data?

A. I'm honest. I looked at--I didn't look at
the percentage of gold. So, I had to take the sample
out of a furnace; I had to heat them up; I had to take
them to processing. Other individuals that were
trained went into the area called “Fire”. That 1is
where they got gold. I was only involved in the
process related to furnace, filtration, pulverization,
and that's it. That is the kind of job that I had.
And then, other people had other jobs because they
have more education than I do.

Q. Did you have, at any point in time, the data

related to the sampling analysis?

A. I saw the results, but I do not recall the
percentage.
Q. Okay. You don't recall the percentage.

Do you remember whether the percentage

varied?
A. Yes, it varied.
Q. Do you remember the grade?
A. I do not.
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Q. Was there any concern? You said that there
are about 20 people at the lab; right? It is a
rather small group, 20 people.

Do you remember whether there was a concern in
connection with the sampling results?

A. No.

Q. I don't know if this was part of the work
that you did, but you can indicate to me 1f it wasn't.

Did you draw a comparison between the
results at the lab and the gold content in the sacks?

A. Excuse me?

Q. Did you compare the lab results and the gold
contents in the bags or the sacks?

A. I do not recall.

Q. During your training, which lasted eight
months, well, you say that you learned about the
appropriate handling of the lab equipment and also the
security precautions that you needed to work at the
lab; correct?

A. Correct.

Q. Would you agree with me that a company has

the responsibility of protecting the health and
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well-being of their employees while they are working?

A. Yes.

Q. And you would agree with me that a company
has to have an Occupational Health and Safety Plan for
its employees?

A. Yes.

Q. Do you know whether Exmingua, at any point

in time, met its health and occupational safety plan?

A. Yes.

Q. So, at all times, the Company fulfilled the
plan?

A. Yes.

Q. Now, I'm talking to the technicians.

Let us show R-105 on the screen. Can you
see this on the screen here, Hery? Can you see this
document on the screen?

A. Yes, I can.

Q. It says here "Technical Report." Unless you
speak English, you have to only look on the right side
of the screen.

Do you see that?

A. Yes, I can.
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Q. You can see that the heading here says
"Director of Environmental Management and Natural
Resources." And it is the Department of Environmental
Monitoring and Follow-up.

A. Yes. Yes, 1 can.

Q. Okay. Very well. You see the name of the
Project here as well, El Progreso VII?

A. Exactly.

Q. This is the same project that you were

working on; right?

A. Yes, it's the same.

Q. If we can now go to Page 21 of this
document. I don't know if we can read the Spanish
version, but you are going to see a black line. I

don't know if that can be blown up, please.

Can you read what it says there? It says
there "Chemical Substances and Materials Management
Plan"?

A. No, that's not it. Well, here it says if
they have the written procedures for the management of
the laboratory from receipt to dispatch of waste.

That's what it says there.
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0. Yes. But I don't know if you can look at
the heading which is in yellow that says here
"Materials or Chemicals Management Plan"?

A. Yes, I can see it. It is far.

Q. If we can go to the document--and if we go
from 32 to 36.

Hery, could we look at Number 327 Do you
see 1t there?

A. Yes, I can see it.

Q. So, I am going to read it again Jjust to make
it easier. Could you please confirm?

So, "We will establish a program with
training of the program that is manipulating those
instances and materials as well as the continued
assessment program, including the implementation of

the measures for the manipulation or handling and

storage."
Do you see it?
A. Yes.
Q. And the second column doesn't comply. Do

you see 1t?

A. Yes.
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Q. That is, you're reading this document, and
you would agree that Exmingua was not complying with
this obligation?

A. Yes, they did comply.

Q. There it says "doesn't comply."

Do you see it?

A. Yes, but I do not understand the question.

Q. Could you please confirm, upon reading 32,
that Exmingua is complying or not with that

obligation, based on what you are reading on the

screen?
A. I don't think I understand the question.
0. I read you the obligation in the first one,

in the first sentence.
Do you remember that?
A. Yes.
Q. In the--there you see where it says, 1n the

third column, "does not comply"?

A. Yes.

Q. Or "fails"?

A. Yes.

Q. And now we are going to clarify this. We
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are moving to the fourth column, where it says the
copy of the program of training for personnel who
handle in contact with chemical substances was not
presented.
And you see that?
A. Yes.
0. That is, the Ministry of the Environment,
when conducting this inspection that you saw when T
showed you the first page of this document that was a
Technical Report, here indicated that Exmingua does
not comply with that obligation; correct?
A. But I do recall that they did all of that.
Q. That was not my question. I am talking
about this first document, what you are reading.
Does it say "fails" or "complies"?
A. It says "fails."
Q. If we move on to the next one, 33, could you
confirm that, in that obligation, does Exmingua comply

or not with that obligation at 337

A. There it says that i1t 1s not in public view.
Q. Only, it is in the laboratory files;
correct?
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A. Yes.
Q. And the third column says that does not
comply?
A. Correct, it doesn't comply.
Q. Now we look at the full page of the

document, please.

You would recall that here we are referring
to the Material Management Plan or the Chemical
Management Plan, and you can see the whole page. We
are going to count how many are included that are not

complied with; correct? There is one at 32; correct?

A. Yes.

0. There is another one at 337

A. Yes.

0. There is another one at 3472

A. Umm—-hmm.

0. And another one at 367

A. Umm—-hmm.

Q. Would you please say "yes," instead of

"umm-hmm" so that it is properly transcribed?
A. Yes.
Q. That is, that Exmingua--on this page,
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Exmingua did not comply with four out of the six that
we see here on this screen; correct?

A. Correct.

Q. Can we now move on to the next page. That
is under the same category as "Materials" or
"Chemicals Management Plan." We can see at 37 and 38

where it says that they do not comply?

A. I see that.
Q. Now we are going to move on to Page 23.
Once again, I would like to apologize. This is a

document that is hard to read. But the title that you
see in black--would you please highlight 1it?

You can see that this is an Occupational
Health and Safety Plan; correct?

A. Yes.
Q. Can we go back to the page now.

Under that heading, you can see an
obligation, 48-51, any obligation from 48-51 that was
being complied with by Exmingua?

A. Would you please zoom in to the text?
Q. Do you see any indication that Exmingua was

complying with any of these obligations that we see on
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this page?
A. Yes.
Q. You are saying "yes," but I don't know

whether--just to confirm--

A.

Q.

>

= ©

(@)

you are

A.
Q.
doesn't

A.

Q.

48.

From 48-517

But I haven't read everything.

I apologize.

49, vyes.

When you are saying "yes," I don't know what
referring to.

Does it mean that they do not comply?

They do comply.

They do comply at 49? Doesn't it say it
comply, "no cumple" in Spanish?

Yes. There it says it doesn't comply.

It says that they did not comply with that

obligation; correct?

Sir, I'm just asking you to read what it

says there in yellow.

A.

Q.

There it says it doesn't comply, yes.

Thank you. Now let's move on to Page 27.
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I apologize.

Let's move on to Page 26.

Once again, I'm going to ask you to read the
portion in black to facilitate the reading by
Mr. Hery. There it says "Hazardous Materials
Management Plan."

Do you see it?

A. Yes.

Q. Can we go back to the document, and we go
back to the same exercise, and I hope you can answer
based on what you read.

62-66, you can see that Exmingua did not
comply with any of those obligations; correct?

That is, all of those subparagraphs--62, 63,
64, 65, 66--under the heading of the Management Plan
for Hazardous Substances or Materials were not being
complied with by Exmingua, to facilitate the gquestion
or the answer.

Do you see in any of those cells that they
were complying?

A. They do comply with 64.

0. Let's look at o64. I do not see the words
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that they do comply.
A. It says that they do not comply.
Q. Yes, that's right.
So, you would agree with me that nowhere on
this page it says that they do comply?
Hery, let's look at the portion that 1is
highlighted in yellow.

Do you see the words they "do comply"?

A. No. There it only says they "do not
comply."
Q. For you to see the full document, because

this is under the heading "Management Plan for
Hazardous Material," if we can move on to the next
page of this document. You can see that we are going
to have a new heading, that is on the previous page.
All of the obligations made reference to the
management of hazardous material; correct?

A. Yes.

0. And none of the commitments under the
management of hazardous materials was being complied
with by Exmingua?

A. Yes, that's what it says.
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Q. We can leave this document aside. Thank
you.

Before, Hery, you told me that a responsible
company would be complying with their health,
occupational health and safety plan; correct?

A. Yes.

Q. And you saw upon looking at this document,
that Exmingua was not complying with many of the
obligations under their occupational health and safety
plan; correct?

A. Yes. As far as I recall, they did comply
with them, but I do recall they did comply with some
of them.

Q. I'm not asking you to remember anything.
I'm asking you whether, based on the reading of this
document, you saw that many of these items were not
being complied with; correct?

A. Yes.

Q. So, that means that the Company was not
complying with their responsibility to protect--

MR. PITT: Objection. Madame President,

objection. He's being asked once again to draw a
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conclusion for which there is no basis on a document
where he's been shown a couple of pages, and he has

testified to his understanding of Exmingua at the

time.
PRESIDENT KALICKI: Ms. Sanoja, any
response?
MS. SANOJA: Let me rephrase.
BY MS. SANOJA:
Q. Do you recall that we saw compliance of the

management plan for hazardous material and substances?
I showed you the last page, and you saw that it was
related to something else, and under this management
plan, they did not comply; correct?

Do you recall that? If you wish, we can
show you the document again.

A. I do recall. I do recall that.

Q. That is, Exmingua was not complying with
their obligations, the obligation to manage dangerous
material or hazardous material.

A. They did train us for that.

Q. I'm not asking you that.

PRESIDENT KALICKI: Ms. Sanoja, let me break
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in here, I've given you a lot of latitude with the
document.

I want to remind you that as per Procedural
Order 1 in Paragraph 19.10.1, Fact Witnesses may be
cross—examined on the content of their Witness
Statement and on any question directly related to the
issues in dispute of which the Witness has personal
knowledge.

He clearly has personal knowledge of how he
was trained, and he may have personal knowledge of the
procedures that were followed in his area of the lab.
I don't know that he has personal knowledge of
procedures that were followed in other areas of the
Exmingua facility.

You certainly have not asked him the
questions to establish whether he has personal
knowledge of that, so it seems that mostly what you're
doing is using him to read the document, which we can
read for ourselves, and Counsel can make any arguments
they wish based on it, but he's not going to have
personal knowledge to add unless you tailor your

questions to the particular parts of the lab in which
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he worked.

So, you may wish to consider that
guidance--it's not terribly helpful to the Tribunal to
have him read aloud a document that we can read for
ourselves. Maybe focus on the areas in which he--you
can establish that he has some personal knowledge.

MS. SANOJA: Thank you, Madam President.

BY MS. SANOJA:

Q. You mentioned that Exmingua was ordered to
close down the mine.

Do you remember that?

A. Yes.

Q. Did you know that the mine was only
suspended?

A. No.

Q. When you are saying that they were ordered

to close down, do you know why they were ordered, or
to shut down the mine? Do you know why?

A. Because of the Peaceful Resistance, they
were the ones that caused the most problems.

Q. Do you know that there is a Court order in

connection with the mine suspension?
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A. No, I do

Q. Have you
recently?

A. No.

Q. When was

Progreso VII?

A. From the time they shut it down.

0. So, what date?

A. I do not walk in that area.

Q. So, you do not walk in that area?

A. No, I do not.

Q. And why don't you walk in that area?
A It is not towards where I work.

in the direction of my--where I have to go for work.
Q. In your Statement,

the members of the community supported Exmingua.

not.

talked to someone from the mine,

the last time you went by

Do you recall that?

A. Yes.

Q. What community were you referring to?

A. I was referring to San José Del Golfo
District.

Q. Are you referring to the whole district?
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Or—--

A. Yes, all of it.

Q. That is, that you are not referring to the
communities in San Pedro Ayampuc?

A. Correct, no, because San Pedro Ayampuc is a
different municipality.

Q. You also stated that when the mine was

operational, it was helping members of the community?
A. Yes.
Q. Members of the community, as you mentioned

before, of the San José Del Golfo Municipality

correct?
A. Yes.
Q. Did you receive any benefit from Exmingua?
A. Just my work. Just my job.
Q. And when you're referring to the benefits,

you are referring to the repairs to houses?

A. Exactly.

Q. What are you referring to exactly?
A. There are many individuals that are
cash-strapped, and they got support.

Q. But when you are saying that they repaired
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houses, what was it that was repaired in those homes
or houses?

A. Walls, roofs.

Q. When you are saying the "roof," what type of
roof was being repaired?

A. Sheets, sidewalls.

Q. Let us look at Document C-524.

This is one of the documents that has
confidential information.

PRESIDENT KALICKI: Thank you for noting
that for the record. We do not have anyone that we
need to exclude from the room, so please continue and
we will take that into account for the later redaction
of the Transcript.

(End of open session. Confidential business

information redacted.)
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CONFIDENTIAL SESSION
BY MS. SANOJA:
Q. Hery, do you see here a document that has
the Exmingua logo, and it says "Summary of Fieldwork
Activities Performed 2015."

Do you see that?

A. Yes.

Q. Can we now look at the next page. Next one,
please. Can we look on, move on to the next one.
Next page.

Hery, here, it says "Summary of Activities
Performed in 2015 Fieldwork."
Do you see that?
A. Yes.
0. And there, it says families who received
roof panels to meet basic house roofing requirements.
A. This is for 2015, correct.
Q. Now, we are going to go page by page, but on
the first page, you can see San José del Golfo.
A. No.
Q. Can we move on to the next page.

There, you can see San José del Golfo.
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A. No.
Q. Can we move on to the next one, next page.

You can see--can you see any reference to San José del

Golfo?
A. No.
Q. And if we move on to the next page, is there

any reference to San José del Golfo?
A. No.
Q. Can we move on to the next page. Do you see

any reference to San José del Golfo?

A. No.

Q. May we move on to the next page, Jjust to
complete. Is there any reference to San José del
Golfo?

A. No.

Q. Can we move on to the next one. Any

reference to San José del Golfo?
A. No.
Q. Can we move on to the next one?
ARBITRATOR TOWNSEND: Ms. Sanoja, I have to
say, I don't see the point of taking us to whether or

not raffle prizes were handed out in San Jose. I just
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tell you, I'm finding it very hard to see why you're
taking time for this.

MS. SANOJA: Thank you, Arbitrator. In his
Statement at Paragraph 11, he is saying that the
Company helped many individuals in his village, San
José del Golfo. 1In 2015, here, we have a Report by
Exmingua, and we do not see that. We do not see any
benefit for San José del Golfo in that year. I just
want to establish that. This is relevant to something
that he addresses in his Statement, that is
Paragraph 11.

ARBITRATOR TOWNSEND: Carry on. I was just
giving you my reaction.

MR. PITT: I have to apologize. Just one
moment, Madam President. I still have a very stable
video feed in audio, but I seem to have lost the
screen that was displaying the documents. Is that
something that FTI is able to bring up for me.

ZOOM TECHNICIAN: It may have just minimized
for some reason, Mr. Pitt.

PRESIDENT KALICKI: No, it is displayed for

the rest of us, so it...
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MR. PITT: I see. Okay. My apologies. It
did. It did just drop down on its own for some
reason. Thank you.

PRESIDENT KALICKI: Well, you need to have
it back so you can follow the exam. Do you have it
back now?

MR. PITT: Yes. Yes, Madam President. I do
have the screen back. Thank you.

PRESIDENT KALICKI: Okay.

MS. SANOJA: No need to continue on this
document. Thank you very much.

BY MS. SANOJA:

Q. Hery, at Paragraph 13 of your Statement, if
you would like we can put that up on the screen.

Here, you describe or you begin to describe
an incident of 3 May 2012.

Do you recall?

A. Yes.

Q. At that time, were you working directly with
Exmingua?

A. That time, I was working with one of the

Contractors who was working there.
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Q. But you didn't work directly for Exmingua;
is that correct?

A. Correct.

Q. The protestors at that time in 2012, were

they always at the entrance to the mine site?

A. Yes, correct.

Q. And did you know the persons who were there
demonstrating?

A. I didn't know them much.

Q. Not much. So, you knew some of them, or you

didn't know any of them?
A. I just recognized two people who were the

ones who I mentioned there in my Statement.

Q. At Paragraph 14; correct?
A. Correct.
Q. Can we turn to Paragraph 14, please.

In other words, you're referring to two

people, Yolanda Oqueli Veliz, and Milton Carrera?

A. Yes, exactly.

Q. I'm sorry. I didn't hear your answer. Yes?
A. Yes.

Q. How many protestors were there in, say, May
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say "several," 1is that 50 or 1007

or 40 people.

And you would go in to the work site and

then leave during that time?

A.

Q.

area for two years;

A.

Yes.

Tn 2012,

you had only been living in the

is that right?

In the area of San José del Golfo,

yes.

been there about two years because I got there in

2010.

Q.

Now, vyou

Paragraph 15--that

using "ski masks."

A.

Q.

masks."

They are

Well, in

say-—and i1f we could turn to

I'd

the persons who approached you were

What is a "ski mask"?
also called balaclavas.

your Statement it says:

Do you see that?

Yes. Yes.

What is a ski mask?

"ski

It was something that they used to cover
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their face.

Q. But that's not the way you referred to, you
say balaclava; correct?

A. That's how we understand it here.

Q. In other words, those weren't your words.
You wouldn't have used those words in Spanish,
"mascara de esqui," ski mask?

A. Well, I think so, because everybody
understands terms in different ways, but these are
masks that one uses to cover one's face.

Q. But normally, a balaclava i1s not referred to

as a ski mask; correct?

A. I don't understand the word "méascara de
esqui," or "ski mask." I just know that they covered
themselves from here to here. That's what it is.

Q. At the beginning of your examination, your

lawyer asked that you confirm that--you confirm the
full content of your Statement; correct?

A. Correct.

Q. And right now, you're telling me that you
don't understand the words "mascara de esqui," or "ski

mask." So, in other words, you signed something that
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you didn't understand?

A. Well, yes, but, well, we understand it in
different ways.

Q. But you just told me that you don't know
what a ski mask is, or a "mascara de esqui"?

A. Quite sincerely, that is correct, ski mask,
T don't. But we may have different ways of
understanding it.

Q. In other words, you signed something that
you don't understand?

A. It's possible.

Q. Do you recall at the time that a complaint

was filed about this incident, that you made a
statement to the Court?
Do you recall?

A. Yes.

Q. If we could turn to the Statement, I
apologize to the Tribunal, but the Claimants did not
translate the relevant parts, so we're going to have
to read it out in Spanish. If we can go C-0863, of
the document in Spanish, please.

Can you see on the screen, Hery--well, can
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you read the first three lines of that document,
please?

A. "The Eighth Criminal Court for Criminal
Matters, drug trafficking and the environment, crimes
against the environment, Guatemala, 30 April 2014."

Q. Now, if we could turn to Page 14--no, 13.
And excuse me, that we don't have a translation into
English, but we are seeing here Part B, where it says
"Witness Testimony."

Can you see that?

A. Yes.

Q. And that's your name; correct?

A. That is my name.

Q. If you could go to the sixth line, where

that line begins with "some six or seven persons"? Do
you see that?

A. Umm—-hmm.

Q. We are going to continue reading from there.
"Six or seven people, and as he is new there, he did
not recognize anyone." Let's begin from the previous
line. I didn't give you the full phrase.

Let's begin at the fourth line, where it
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says: "Reaching a bridge at the cemetery of San José
del Golfo at approximately 6 p.m., they were attacked
by six or seven persons and, as he is new there, he
did not recognize anyone."
Do you see that?

A. Yes.

Q. Previously, you said that you recognized two
people, Milton Carrera and Yolanda Oqueli.

Do you recall?

A. I do recall that.

Q. And here, you state before a court in
Guatemala that you didn't recognize anyone?

A. I knew them, their faces, but then I found
out their names.

Q. But here, that's not what it says. Here, it
says that you didn't recognize anyone; correct?

A. Correct.

Q. And you were under oath when you gave this
Witness testimony; 1s that correct?

A. Correct.

Q. So, at that time you did not recognize

anyone, and at no part--and we could look at the rest
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of your Witness testimony here. At no other part do

you mention the names Milton Carrera or Yolanda

Oqueli?

A. Because I already knew the names of the two
persons.

Q. But at that time you didn't recognize
anyone?

A. Yes, I did recognize the faces, but I didn't

recognize—--I didn't know the names.

Q. But that's not what you told the Court. You
told the Court that you didn't recognize anyone?

A. Exactly.

Q. Now, let's go to Paragraph 17 of your
Statement, where you say that the attackers were
accused of--were charged with several crimes,
convicted, and in April 2014 sentenced to prison.

Do you see that?

A. Yes, I do.

Q. Here, the attackers, is that a reference to
Milton Carrera and Yolanda Oqueli?

A. They were--well, it was a large number of

persons. It was a large number of persons. They were
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the leaders.

Q. That's not my question. My question is
whether the attackers to which you refer in
Paragraph 17, who were convicted and sentenced,
include Ms. Yolanda Oqueli and Mr. Milton Carrera?

A. They did not go to prison.

Q. So, when--your Statement, when you say "the
attackers," you are not referring to Milton Carrera or
Yolanda Oqueli; correct?

A. Correct.

(End Confidential Session)
Begin Open Session)

MS. SANOJA: If I could ask the Secretary,
please, how much time I've been going with this
Witness?

SECRETARY ARGUELLO: Yes, Ms. Sanoja, you
have right now 56 minutes.

MS. SANOJA: Thank you very much, Secretary.
I have no further questions. Thank you.

PRESIDENT KALICKI: Thank you very much,
Ms. Sanoja.

Mr. Pitt, any redirect.
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MR. PITT: Madam President, I would, again,
ask for just maybe two or three minutes to confer
before redirect. Thank you.

PRESIDENT KALICKI: Okay.

(Pause.)

PRESIDENT KALICKI: Welcome back, Mr. Pitt.

MR. PITT: Thank you, Madam President.

I thank Mr. Galvez for his time. I have no
further questions for him on redirect. Thank you.

PRESIDENT KALICKI: Thank vyou.

Professor Douglas, any questions?

ARBITRATOR DOUGLAS: No.

PRESIDENT KALICKI: Mr. Townsend?

ARBITRATOR TOWNSEND: Thank you, Mr. Galvez.

PRESIDENT KALICKI: Mr. Galvez, just one or
two questions myself.

QUESTIONS FROM THE TRIBUNAL

PRESIDENT KALICKI: You mentioned that you
stopped working for Exmingua in 2016, and then you
refer to your disappointment when the mine was ordered
to be closed. Was that why you stopped working? Did
you work up until the closure order, or did you stop

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 714

working for some different reason?

THE WITNESS: I stopped working at the mine
because the mine was shut down. I continued working
there until the mine was shut down.

PRESIDENT KALICKI: All right. Thank you
for that.

And you described in some detail this
incident in May 2012. You don't describe any other
problems you experienced accessing your place of
employment up until the time that the mine was ordered
to be closed.

Were you, in fact, able to report for work
up until the mine was ordered to be closed?

THE WITNESS: When there were problems, we
would enter through other areas because they had the
entrance blocked or closed.

PRESIDENT KALICKI: Okay. But there was
another way in. You were able to go to work in 2016,
for example?

THE WITNESS: Yes. We kept going, but we
would enter by way of other roads. We would figure

out how to earn our money because this is the Company
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that paid us best.

PRESIDENT KALICKI: I understand. Thank you
very much.

Ms. Sanoja, any questions arising from that
brief question?

MS. SANOJA: No. Thank you, Madam

President.

PRESIDENT KALICKI: Thank vyou.

Mr. Pitt?

MR. PITT: No more questions for me, Madam
President. Thank you.

PRESIDENT KALICKI: Thank you very much,
Mr. Galvez, for your coming to testify today. It has

been most helpful to the Tribunal, and we appreciate
it. This concludes your testimony, and you are now
free to leave. Thank you again.

THE WITNESS: Thank you, and have a nice
day.

(Witness steps down.)
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PRESIDENT KALICKI: All right. Counsel, we
will now take our 45-minute break before we resume
with the Respondent's fact witness, Mr. Eddy Garcia.

So, unless there is something else that
needs discussing now, we will see you in 45 minutes.

It is now 10 minutes to the hour, so that
would be 35 minutes past.

(Lunch recess.)
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AFTERNOON SESSION

PRESIDENT KALICKI: All right. Welcome back
to Counsel, and welcome to Mr. Garcia, who I see on
screen.

THE WITNESS: Thank vyou.

EDDY GARCiA, RESPONDENT'S WITNESS, CALLED

PRESIDENT KALICKI: Mr. Garcia, I was going
to ask you whether you could both see me and hear me
through the Interpreter.

Could you confirm that for the record?

THE WITNESS: Good morning. Yes, I confirm
that I can see you well, and I can hear you well.
Thanks.

PRESIDENT KALICKI: Excellent. Thank vyou.

Counsel, is there any reason we should not
just start, then, with Mr. Garcia? Is there anything
urgent you need to resolve before we begin with him?

MR. LLANO: ©No, ma'am. We can proceed.

PRESIDENT KALICKI: Thank vyou.

Mr. Gosis.

MR. GOSIS: Nothing on our side either.

PRESIDENT KALICKI: All right. Then,
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Mr. Garcia, let me formally welcome you to these
proceedings. My name is Jean Kalicki, and on behalf
of the Tribunal, we are very pleased to have your
assistance here today.

I have just a few basic instructions for
you. The first 1s that because we are working with an
Interpreter and also your words are being transcribed
by a Court Reporter, it is important that we all try
to speak slowly and that we pause between the question
and answer and particularly try to avoid interruptions
that would result in two people speaking at once.
Overlaps in speech make it difficult for both the
Interpreters and the Court Reporter.

Secondly, if you don't understand a
question, please say so, and Counsel will either
repeat or rephrase for you.

If you do understand a question, please try
to answer it concisely. If it's a yes-or-no question
and can fairly be answered with "yes" or "no," that is
all that is required. If you need to provide some
clarification, we understand, but please try to keep

it short. Counsels' time is limited on both sides.
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And, finally, 1f you need a break at any
point, please let me know, and we will try to
accommodate that.

Beyond that, I only have some affirmations
for you. First, do you understanded the instructions?

THE WITNESS: Yes, Madam President. I did
understand them. Thank you.

PRESIDENT KALICKI: Thank you very much.

All right. Could Mr. Garcia be shown the
witness declaration then. Thank you.

I would ask you to recite the words of this
affirmation.

THE WITNESS: Witness Declaration: I
solemnly declare, upon my honor and conscience, that I
shall speak the truth, the whole truth, and nothing
but the truth.

PRESIDENT KALICKI: Thank you very much.

And in addition, could you please affirm
that in the course of your examination you will not
receive or provide communications of any sort?

THE WITNESS: I do declare that, and I also

solemnly affirm that.
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PRESIDENT KALICKI: Thank you. And we have
now started to ask each Witness, can you affirm that
you have no papers on the table in front of you?

THE WITNESS: I do. The only thing that I
have is the equipment that was prepared here. There
are no papers and there are no materials that I can
get some feedback on.

PRESIDENT KALICKI: Thank you very much.

And, finally, could you affirm that you have
not attended, watched a recording, or read the
Transcripts of any part of the Hearing before your
examination?

THE WITNESS: I do affirm and declare that I
have had no document related to this case. I have not
read the Transcripts either in connection with this
case.

PRESIDENT KALICKI: Thank you very much.

In that case, then, I'll turn you over to
Mr. Gosis for some introductory questions.

MR. GOSIS: Madam President, before we
actually proceed with direct examination, I Jjust

realized there might be a very small housekeeping
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issue.

I don't know that this is an issue with
Mr. Garcia, who didn't ask it himself, but for some of
the other Witnesses we may hear today, and possibly
tomorrow, we would think it would be very favorable to
a speedy examination process that they be allowed to
have a printed copy of their Witness Statements
unmarked. And we can show to the camera that it's
Jjust a printout of the Witness Statement, as filed on
the record.

But it would simplify some of the committee
members testifying that they have the access to the
full document in paper, as opposed to having to fumble
through the screens to get the text in the
declarations.

I hope this 1s not an issue. I haven't been
asked by Mr. Garcia to have a copy of this declaration
printed out, but I thought it was a good opportunity
to before this up in case there was any concern.

PRESIDENT KALICKI: Thank vyou.

Mr. Llano, any objection to that?

MR. LLANO: No objection to that,
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Madam President. And I would add that this would be a
good idea as well for Experts.

MR. GOSIS: I tend to agree.

PRESIDENT KALICKI: All right. Well, in the
absence of any concerns raised by either Party, that
is fine. But I would prefer not to delay the start of
this examination while something is printed for him,
if that is all right. Is that okay? I mean, unless a
clean copy 1is available immediately, I would prefer to
get started.

MR. GOSIS: Mr. Garcia, do you think that
you would need to have access to a printed copy of
your Statement? If you do, you can have a copy.

THE WITNESS: Do you have a copy?

MR. GOSIS: Yes. It is right there.

THE WITNESS: Yes, they are available, and
they have it available and they could give it to me.

MR. GOSIS: Would you please make sure that
the camera shows that that's the only document that
you are given and that's it?

PRESIDENT KALICKI: All right. Thank you

very much.
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Could you ask, just clarify for me, I know
somebody just handed you the document. Who is in the
room with you?

THE WITNESS: At this point in time, there
is no one here in the room. I am alone in an isolated
area, 1n a separate area, and they are outside the

room, and that's why they were able to hand me the

document.

PRESIDENT KALICKI: Okay. Thank you very
much. I appreciate it.

All right. We return you to Mr. Gosis.

MR. GOSIS: Thank you, Madam President.

PRESIDENT KALICKI: Yes.

MR. LLANO: I apologize to my friend Diego.
There seems to be a screen on the far left. I just

wanted to be sure that it's visible from the
360-degree angle.

PRESIDENT KALICKI: All right. Let me just
see the 360 picture again, i1if I can. All right. I
see the three screens in the front of Witness that
Jjust have pictures of the participants, and then I see
a screen on the left of those. I don't know if that's
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the Transcript or something else.

MR. GOSIS: That's a painting, I think.

PRESIDENT KALICKI: No, no, no.

ZOOM TECHNICIAN: Madam President, the left
screen 1s the Transcript in Spanish.

PRESIDENT KALICKI: That's the Transcript.
All right.

No, I do recognize a painting when I see
one. I meant the Transcript.

MR. GOSIS: Your sight is better than mine.

PRESIDENT KALICKI: Thank you very much.
All right. Thank you.

Mr. Gosis, I think we are now ready to
provide.

MR. GOSIS: Thank you very much. Just to
confirm, and Guatemala already made this known in
writing in the submission last night, the equipment
that the Witness has in front of him is the equipment
that FTI sent. There is no additional screens other
than the ones sent by and controlled by FTI.

PRESIDENT KALICKI: All right. Thank you
very much.
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MR. GOSIS: I am going to turn to Spanish

now.
DIRECT EXAMINATION
BY MR. GOSIS:
Q. Good morning, Mr. Garcia.
A. Good morning.
Q. My name is Diego Gosis. It is 11:45 in
Guatemala City. I know it is later, because we

have--later in other places where some of the Counsel
is. People are in London--Professor Douglas. We have
people in Geneva as well.

The only additional request that I have,
apart from the one made by Madam President is that you
please leave a short pause between the gquestion and
the answer. Mr. Llano is going to be conducting the
cross—-examination. I know Mr. Llano. I've known him
for a long time. He's a native Spanish speaker, just
like me. And although we are all speaking Spanish,
all of the arbitrators are listening to the
interpreted version, the English version, and they are
reading the Transcript, both in Spanish and in

English. So, it is necessary to do this.
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Perhaps, when you need a clarification or
you know where the question is going, well, please,
let the question end until you provide your answer soO
that the Transcript may be clear and may reflect
correctly our exchange.

So, you have a statement that you have
provided dated 15 October 20217

A. Yes. That's okay. I confirm that.

Q. Can you confirm that your signature appears
at Page 57?

A. Yes, I confirm that. It is the page that is
signed by me.

Q. Any amendment or correction that you would

like to make to this Witness Statement?

A. I have no corrections to make of my
testimony.
Q. Thank you very much.

What is your experience, sir, in mediation
and conflict resolution when working with the team of
the Human Rights Ombudsman?

A. Well, as part of that team from '09 to

December 2020, I have been a member of teams that have
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dealt with different issues or conflicts in areas in
connection with labor, land, water, environmental
management, and everything that had to do with
conflicts related to extractive industries. I have
been working with those teams to promote the rights of
individuals.

Q. What is the role of the Office of the
Ombudsman in social conflicts?

A. According to Decree 5486 and Articles 13 and
14, the roles the Human Rights Ombudsman, and the
Commission of Human Rights of Congress, the
ombudsperson needs to ensure the respect and promotion
of the rights of all individuals. The functions are
to promote, observe, and monitor and also supervise
the activities of all public officials, and, if
necessary, to provide recommendations so that acts and
conducts may be modified if they violate the rights of
legal and physical persons.

Q. What was your participation in the conflict
between the communities and the Projecto Derivado?
How many times did you go there to that place where

the community was blocking?
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A. Well, the ombudsman went there, and he
appointed a Director of Mediation. So, this happened
actively with all the teams from 2012, and they
addressed matters in the Derivado project area. A

year has 52 weeks, and once a week I went to deal with

different actions in connection with this. So, I
analyzed information. I did field visits. I
interacted with public officials. I also provided

recommendations so the public officials could
guarantee the human rights of the individuals of that
area.

Q. Who opposed the Project?

A. There were men and women from the
communities that were adjacent to both municipalities
San Pedro Ayampuc and San José del Golfo. People
related to the land, to rooted customs, and related to
the environment, things that had to do with farming,
low-level activities; and they were trying to have a
healthy and sustainable environment for their
children. Women, heads of households, farmers, these
were the members of the community in the area.

Q. What were the concerns that the community
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had?

A. I'm going to make reference to my own
statement, if I may. At Paragraph 10, I indicate that
the main concerns of the Resistance were the impact of
the implementation of the mining project on the
environment and the different echo systems of the
pollution brought about the mining activities,
extractive activities in general, the damage to the
aquifer of the region.

And I would like to expand on this. These
concerns were related to the characteristics of the
land. This is very dry land, and they feared that
because of all these extractive activities, the heavy
metals could damage the aquifer; and there is not a

lot of water in the aresa.

Q. How would you describe the La Puya Peaceful
Movement?
A. In my statement at Paragraph 14, I state

that I know that the public acts of the peaceful
resistance, La Puya, have been attributed to the
principle to the nonviolence. They exercise their

right to protest. These were men and women that asked
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the Government to respect their rights. They did not
cede to actions, and that could put at risk the
integrity, so they were true to the nonviolence
principle.

Q. What was the support of the National Civil
Police in this conflict involving this project?

A. I refer to Paragraph 20 of my statement.
And the authorities of the Ministry and of the
Director General of the National Police were willing
and able to ready to provide assistance and ready to
support Exmingua.

When the Company asked for the police
support, the police sent units two places that were
150 kilometers from the place of the facts. And they
had 8 to 16 people from each unit that went there.
And we're talking about scarce resources the police
has, but attention was paid to the protection of the
interests of the Company. That's why I was saying
that they were available and willing to address the
interests of the Company.

MR. GOSIS: Thank you very much. I have no
further gquestions.
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PRESIDENT KALICKI: Thank you very much.
Mr. Llano.
MR. LLANO: Thank you, Madam President.
Indeed, I will conduct the examination in Spanish with
a Paraguayan accent.
CROSS-EXAMINATION
BY MR. LLANO:
Q. Good afternoon, Mr. Garcia.

How are you?

A. Thank you, Mr. Llano. It's a pleasure to
greet you. I am well. Thank you.
Q. I'm very glad to hear.

Mr. Garcia, you have worked in the Human
Rights Ombudsman office from November '08 until
December 2020; is that correct?
A. In point of fact, your statement is correct.
I still work for that institution.
Q. Perfect.
When you started working for the PDH--which
is the acronym in Spanish; the Human Rights Ombudsman
in Spanish is the PDH.

When you started working for the PDH, you
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started working there as a consultant until June '09;

correct?
A. Yes, correct.
Q. And from June '09, you were a member of the

Directorate of Mediation and Conflict Resolution;

correct?

A. That is correct, Mr. Llano. That is
correct.

Q. In that Directorate, what was your specific

position, Mr. Garcia?

A. I started as an assistant. Then, as the
years went by, I hold a more--I held a more technical
position, and then I was the Head of the Department of
History of Conflict and Analysis. And this was in
December 2020.

Q. You said that you continued to work at the

PDH from December 2020. What is your current

position?
A. I am currently the assistant coordinator of
the Mediation or Coordination Department. This is

under the Directorate of Auxiliary Services.

Q. Directorate of Auxiliary Services. What is
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that, exactly?

A. The Directorate of Auxiliary Services
coordinates the operations of the 35 teams that are
working throughout the territory of Guatemala.

Q. Understood. Thank you very much.

You say that between 2012 and 2016--you say
this in your Statement--you were appointed as a member
of the teams that conducted observation, monitoring,
and measurement in the adjacent areas to the
Progreso VII Derivada area; correct?

A. Yes, that's correct.

Q. In your direct presentation, you said that
during that period of time, you conducted visits to
the Progreso VII site and to the Exmingua project; is
that correct?

A. I was sent as a member of the team to the
area where the Project was located. That's correct.

Q. During those visits, you met with
individuals from the local communities; correct?

A. Yes. In accordance with the functions that
I discharged within the team, that indeed happened.

Q. I'm going to show on the screen, sir, your
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Statement. Let us look at Paragraph 8. And from the
fourth line onwards, you indicate a number of
communities.

Do you see that?

A. Yes, I can see that.
Q. You visited all these communities; correct?
A. Indeed, at different points in time; not all

of them on the same day. But I am from the Department
of Guatemala. I hail from the Department of
Guatemala, so I know the makeup of these communities.

Q. You also mention a number of individuals
with whom you interacted throughout the years. You
say that in this paragraph--do you see that?

A. Yes. I can see the names that I included
there.

Q. And throughout the years, as part of your
work, you prepared reports in connection with these
visits; correct?

A. Yes. There was a format that the
institution gave us to prepare these reports.

Q. And also you took notes of the interviews
and meetings that you held; correct?
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A. Indeed. I had a log, a place where I wrote
things down.

Q. You sent emails in connection with the work
that you did during this period of time; correct?

A. The way I informed my superiors was—--changed
depending on the case. Sometimes it was a phone call;
other times it was a meeting with the team. I
communicated through varying means; email sometimes.

Q. And as you just mentioned, you communicated
on the visits that you conducted and the work that you
did with your superiors at the office; correct?

A. Yes.

Q. Mr. Garcia, 1in your Statement, you only

attach one exhibit with five pictures; correct?

A. Yes, I understand that that is what I
attached.
Q. And these five pictures that you attached to

your Statement are all of the documents that you
provided to justify years of work at the Human Rights
Ombudsman; correct?

A. No, that is not correct. So, if you allow

me to elaborate, I would say that I added the material
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that had to do with pictures showing or reinforcing
one of the topics that I mentioned.

I have with me my log, and based on that,
that would be what I would be able also to offer you,
in case it was necessary, but this is part of the
institutional documents.

Q. But you would understand my problem; I have
no access to your office.

Let me repeat my question, and please listen
to me.

These five pictures that you attach to your
Statement, are they all of the documents that you have
provided in this Arbitration to justify years of work
at the PDH, the Human Rights Ombudsman? Correct?

You are not attaching anything else.

Simple; correct?

A. Indeed, Mr. Llano, that's what I attached.
That's all I attached, but let me elaborate: Not all
of the documents supporting my work.

Q. But you mentioned that you continue to work
at the Human Rights Ombudsman; therefore, I should
understand that you still have access to the documents
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you mentioned; correct?

You have access; right?

A. Since the Mediation Bureau was closed down,
these are the documents that are guarded by that
institution; but, yes, we do have access to them.

Q. So, when preparing your Statement and when
providing it to these Members of the Tribunal, you
decided not to request and not to attach those
documents to your Statement; correct?

MR. GOSIS: The question by Mr. Llano seems
to place the Witness in the shoes of Counsel and the
Parties themselves.

He is saying he stated whatever he stated,
and he attached whatever he attached, and his only
procedural burden is just to say whatever he has to
say, and also to appear to offer his evidence. And
the Claimants had everything that they requested.
They requested everything they wanted to request.
They expressed whatever they wanted in connection with
what they received, but he cannot ask the Witness,
validly or not, trying to impose on him the procedural
burden and trying to add the burden of not presenting
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something that was not presented.

Now, i1f he's going to ask about a specific
document that he can refer to, we have no objection.
But these lines of questions that are trying to place
the Witness in a position in which he has the burden
to attach more documents to his Statement is
unacceptable.

(Overlapping speakers.)

PRESIDENT KALICKI: Hang on one second.

First, Mr. Gosis--and this goes for all
Counsel as a general rule--when you are speaking to
the Tribunal, please turn your cameras on. We have
just heard a disembodied voice from Mr. Gosis. I know
it's Mr. Gosis, but in future, please let us see you
when you are speaking.

Now, Mr. Llano, you wanted to respond to the
objection?

MR. LLANO: 1Indeed, Madam President.

My question is completely legitimate. I'm
asking about annexes to Mr. Garcia's Witness
Statement, and the specific question that I asked is:

Did you choose not to provide other exhibits to your
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Witness Statement? I can rephrase the gquestion and
ask him: Did you choose which documents to provide
and which ones not to provide?

Either way, it's a fair line of questioning
because it's his Witness Statements. Whatever the
lawyers choose to do or not do in this proceeding is a
separate matter altogether, but this is his Witness
Statement, and I'm asking him about annexes to his
Declaration and his choices in making that declaration
and what support to provide for it.

So, I respectfully request that the
objection be denied.

Thank you very much.

PRESIDENT KALICKI: All right. First of
all, I do note that for prior Witnesses, 1n the course
of the Respondent's cross—-examination of the
Claimants' Witnesses, we several times heard questions
such as: "Are you aware that none--that there are no
other documents in the record? Are you aware that
none of that was supported in the record?"

So, this is not the first time we've heard

examining Counsel try to ask a Witness about the
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contents of the Arbitral record. The Witnesses
generally are not going to be familiar with the whole
scope of the record.

On the other hand, I think a gquestion can be
properly framed to an individual Witness about the
process that involves their individual Witness
Statement. This is different than the process of
document production, for example, and so I think it is
fair to ask a Witness whether the Witness himself or
Counsel working with the Witness made decisions about
which documents to attach or not. That's a process
point, and I think it's fair to ask that question.

So, why don't you continue with that in
mind? But I wouldn't ask the Witness to talk about
what's in the Arbitral record through document
production.

MR. LLANO: Of course. Thank you. Thank
you very much.

BY MR. LLANO:

Q. Mr. Garcia, we have established that you
attached five photographs to your Statements; correct?

Then I should assume that you knew that you
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could attach documents to your written statement;

correct?
A. Yes, sir. Yes, Mr. Llano.
Q. If you say "Llano," it looks like

royal-like, but I am not from the royalty.
So, did you decide to attach certain
documents--you decided, rather, to attach certain

documents; therefore, I should conclude that you

decided not to attach other documents. Is that
correct?
A. Yes. That is the result of my own decision.
Q. Very well. Thank you.

Now, let us look at Paragraph 11 of your
Statement. The first sentence reads: "Likewise, or,
in addition, the community members of La Puya have
long voiced their concern over the increased cases of
respiratory and skin diseases affecting the population

living in the communities surrounding the mining

project."
Do you see that?
A. Yes, I do.
Q. And you do not attach to your Witness
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Statement any document whereby you have recorded this
concern by the community members. You have not
attached such a document?

A. Indeed, I did not attach a supporting
document; however, I would like to elaborate, meaning
that that was the perception of the communities, a
concern of the communities that was conveyed to the
Human Rights Ombudsman that, under Article 14,
conducted the proper investigation by consulting with
the local health professionals.

Q. So, this is a community perception. Okay.
So, you're not attaching any document, either, where
you are communicating the concern that the community
members had, and you communicated them to your
superiors; correct?

A. There is no such document. Indeed,

Mr. Llano, there is no supporting document.

And, if you allow me, it does not deny the
truthfulness of the claim that was presented. And
according to the mandate, there was an obligation to
investigate.

Q. You did not attach, either, Mr. Garcia, any
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document in which you or any other member of the Human

Rights Ombudsman had done any follow-up in connection

with these diseases. You did not attach anything;
correct?
A. Indeed, Mr. Llano, I did not attach any

supporting document, and this does not deny the fact
that the measures were implemented with the San José
del Golfo Health Clinic, or that this was mentioned to
the proper authorities.

Q. Thank you very much.

We also need to have a full record.

Mr. Garcia, you did not attach, either, any
investigation or report that confirms that such
respiratory and skin diseases actually happened;
correct? You did not attach such information?

A. Mr. Llano, indeed, I did not attach those
documents. And the institution referred the case to
the Ministry of Health, since, due to its mandate, it
had to carry out the investigation and provide the
proper reports, since this is its mandate.

Q. Mr. Garcia, you did not attach any report

that you wrote or any report written by the Human
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Rights Ombudsman that had confirmed any one single
case of these diseases?

A. Correct, Mr. Llano, I did not attach to the
file any documentation in that connection.

Q. Since you mentioned the Ministry of Health
and that there was a referral to the Ministry of
Health, you did not present any document showing the
referral to the Ministry of Health or that the
Ministry of Health has reported to that end; correct?

A. Indeed, Mr. Llano. I should admit that I
did not include that documentation.

And please understand that this does not
deny that I have talked to the person in charge of the
department--there was a request for the statistical
information--and that they were officially presented

to the Office of the Human Rights Ombudsman.

Q. Under this same paragraph, you also add:
"With no evidence"--the last two lines of the Spanish
version: "With no evidence of biohazard protocols put

in place by the units handling the transportation of
the materials removed by Exmingua."

Do you see that?
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A. I do see 1it.

0. And, once again, Mr. Garcia, you do not
attach to your Statement a single document, your own
document or a document by the Human Rights Ombudsman
reporting on the lack of implementation of biohazard
protocols; correct?

A. Indeed, Mr. Llano, I did not attach, and
please allow me to expand. There is a proper Ministry
that has to verify the implementation of these

protocols, and the concern was conveyed to that

Ministry.
Q. When you are saying "with no evidence
of"--let's focus on those words--"with no evidence of

the implementation of biohazard protocols," you're not
referring to what you saw or didn't see, but what the
community members told you.

Should I understand this as correct?

A. Yes, indeed, Mr. Llano. This is their
opinion which was conveyed to the office where I was
working and where I continue to work.

Q. But to be perfectly clear, Mr. Garcia,

you're not telling the Tribunal that you saw or
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stopped seeing anything in connection with biohazard
protocols; correct?

A. That was the perception of the community
members, indeed. It was not my own, but something
that was conveyed to me by the community members.

Q. Very clear. Thank you very much.

Let's move on to Paragraph 14 of your
Statement.

The first sentence of this paragraph says:
"As far as I know, the public actions promoted by the
members of the so-called 'Pacific Resistance' have
complied with the goal of not being violent, have been
true to the principle of nonviolence."

Do you see it?

A. Yes, I see it.

Q. Very well. Let us now look at a document
that is C-98.

Here we have, for the record, an email by
Mr. Ricardo Pinnetta to Mr. Kappes and other
individuals, and this is dated April 10, 2012, and
this is the first email in this email chain.

We are going to see the--we are going to
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show the original email on the screen. That 1is

halfway--right there. Yes.

says:

A.

Q.

You can see that the title of this email
"Extremely urgent."

Do you see that?

Please allow a second for me to see 1it.

Yes, it is extremely urgent.

And this is an email dated April 10, 2012.

Do you see the date right below the sender?

Yes, I do see it, Mr. Llano.

And you can see that the first person to

whom this email is addressed is Mr. D. Kappes.

A.

Q.

Do you see that?
Yes.

And I don't know whether you know it or not;

Mr. Dan Kappes 1is the owner of KCA, the company that

is the Owner of this Mining Project.

yes,

A.

Do you know that?

Yes. Since I am part of this proceeding,

I heard that.

Q.

The first paragraph of this email says: "At

this moment, the security guards that were kidnapped,
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stripped of their clothing, and almost burned are now
free. The Judges of San José del Golfo and San Pedro
Ayampuc negotiated with the demonstrators for them to
free both security guards in exchange of the
withdrawal of all the security staff that we had
within the site of the Project."

Do you see that?

A. Yes.

Q. And here it says, "At this point in time,"
in the next paragraph, "all of our heavy equipment,
our offices, laboratory, surveying equipment,
vehicles, et cetera, have no security.”

Do you see that?

A. Yes, I do see that.

Q. And let me just read another passage, and
then I am going to ask you a question.

The fifth paragraph says: "Personally, we
do not negotiate with terrorists and/or criminals. We
thought that the kidnappers were going to be removed
by the military and police forces that were sent by
the security company that we hired to rescue their
officers. But this is not what happened.”
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Do you see that?

A. Yes. I read i1t and see 1it.

Q. So, my question to you is the following:
Were you aware of this incident?

A. As stated, at this point in time, I didn't
have a clear date of the incident or the details that
you presented to me when drafting this, and as I
stated at Paragraph 14, and as I have indicated.

Q. You mentioned that, in several occasions,
you visited the site between 2012 and 2016.

Do you remember that?

A. Yes.

Q. And you were--and you did not talk to the
company, for example, about this event?

A. Let me mention that part of my work was
established by the authorities. And, indeed, it
was—--1 was not informed of this, because certainly the
authorities gave me a specific function.

Q. And that specific function, Mr. Garcia, did
not entail talking to the company; correct?

A. For the institution, the answer is positive,

and that was the authority that a colleague of the
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team had. We all had different roles.
Q. But not you; correct?
A. No, not myself. ©No, not necessarily myself.
Q. So, that is interesting.
Not myself necessarily; yes or no?
A. No.
Q. So, you did not do 1it?
A. No.
Q. So, let us now look at a different document,

C-863. And this is a judgment by the Eighth Criminal

Court dated April 30, 2014.

Let us now look at Page 5 of this document,

and Page 2 of the English version.

There is a title that reads,
subparagraph (3): "Precise and circumstantial
determination of the facts that the adjudicator
considers evidenced."

Do you see it?

A. Yes.
Q. And then we see the judge write: "In
accordance with the evidence produced in the

discussion and positively valued, the adjudicator
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considers that the following facts have been
evidenced: (a) that Alonzo Torres Catalan, according
to Valerio Carrillo Sandoval and Jorge de Alberto
Lopez Reyes and other persons who are duly identified
and pending capture on 3 May 2012 at approximately
17:40, intercepted Oscar Denilo Alvarado Monteroso
Mistacarido and Eddy Ga&lvez Rivera, who were held
against their will when the aggrieved parties were in
the cemetery of San José del Golfo, Guatemala."

Do you see that?

A. Yes, indeed, even though you continue
reading something that I have not on the screen. I
Just followed as far as I saw it on the screen.

Q. So, let me show you the following page. Let
me show you the following page so that we can continue
with the reading.

And then it continues that--this 1is on
top-—-"received threats of death with machetes,
stabbing weapons, carried so that they were
intimidated and stopped working at the Progreso VII
mine, which is located in the village of El Carrizal

in the Municipality of San Pedro Ayampuc, given that
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they disagreed with the damage Parties' work in that
mine, since they do not agree with the mine project."

Did I read it correctly?

A. Yes.
0. And were you aware of this incident, sir?
A. Yes. I heard of it, as well as the facts

that led the individuals to be duly tried, but this is
not all of the Resistance.

Q. But these workers that are mentioned here,
as well as other workers of the Company, also deserved
the protection of your office, the Human Rights
Ombudsman; correct?

A. Yes. There was also follow-up after the
Hearings. Whenever a company official or worker
presented a claim, they were duly followed up based on
the mandate.

Q. Let's look at Page 14 of the document,

Page 3 in English. There we see "B" in bold. That

refers to the evidence of Mr. Marco Tulio Aguino

Garrido. And I am going to read some sections to you.
Mr. Marco Tulio Aquino Garrido 1s saying

that on May 3, 2012, at 10 minutes to 6, when he was
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leaving work that was located in Project VII, called
E1l Tambor, road to El Carrizal, which is the village
of San Pedro Ayampuc, the first group of people
intercepted passage on the bridge located in the
General San José del Golfo Cemetery. There were 10
individuals who tried to prevent them from moving
forward, but they continued. 400 meters ahead, they
were chased, and they reached San José del Golfo. So,
there were four vehicles with about 40 individuals.
Two had firearms at their waist; they did not use
them. And others had machete, and others had
balaclavas.

So, they were moved to the side and they
were separated. Oscar Danilo Alvarado and Hery Arodi
Galvez, on the other hand, were detained, at least
half an hour or 45 minutes. They tried to make some
phone calls, and they were told that they couldn't use
their phones; otherwise, they were going to be taking
them somewhere else. They were hit, and also they
received death threats.

Were you aware of this incident, Mr. Garcia?

A. They were public. Yes, I heard of them.
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Q. And you knew it because you also mentioned
that you had participated as an observer in this
process, and you knew that a Guatemalan judge had
confirmed the occurrence of these events; correct?

A. Yes.

Q. There was follow-up to this under due
process. And Mr. Marco Tulio Aquino continued to say
that his--the other colleague was hurt on one finger.
He didn't know how it was. He only heard when they
hurt him with a machete. He was trying to protect
himself, and that's when he got hurt.

Did you know that this person was attacked

754

with a machete? Do you know that? Did you know that?

A. These were mine employees. Well, I do not

recall all of the names at this point in time. I know

that there was a claim because of aggression.
Q. And if we go to the next page, Page 4 in
English, 16 in Spanish. 16 in Spanish.
On the second line in Spanish, it says this
is not the first time. They had already been held at
gunpoint in other narrow streets, and then it says

Telma Yolanda was the person leading all of this.
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I didn't hear what you said.

A. Yes, I found the line. That's what I said.

Q. So, this is a reference to Ms. Telma Yolanda
Oqueli Veliz; correct?

A. Yes. I think so.

Q. And so, let us now look at your Statement
again. Let us look at Paragraph 8.

On the eighth line, you referred to
Ms. Oqueli as one of your contacts within The
Resistance.

Do you see it?

A. Yes.
Q. I'd 1like to move on to another document now.
This is C-865.

Mr. Garcia, this is an article from the
press dated 8 July 2014. The title is "Guatemala:
Human Rights defender Telma Yolanda Oqueli goes free
because," and then it says in quotes, "woman cannot
carry machete."

Do you see the title?

A. Yes. I'm able to read it.

Q. And if you look at the eighth line--seventh
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line, it says in the first paragraph, "the decision of

the judge to dismiss the proceedings against Telma

Yolanda Oqueli Veliz del Cid was based in part on the

fact that, as a woman, she could not carry a machete."
Do you see that?

A. Yes, I see that's the line you are reading.

Q. Were you aware that Ms. Oqueli had charges
dismissed against her in this criminal proceeding,
Mr. Garcia?

A. Yes. 1In effect, I learned about this
proceeding and what you just said, that charges were
dismissed.

Q. Did you know in particular that Ms. Oqueli
was—-—-had charges against dismissed because the Jjudge
determined that women don't carry machetes? Did you
know that?

A. That particular detail, I wasn't aware of,
Mr. Llano. I wasn't aware that that was part of the
judge's argument. I simply knew that charges against
her had been dismissed.

Q. But I think we can agree, Mr. Garcia, that

women can brandish a machete; correct?
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MR. GOSIS: This seems to be expert
testimony on weaponry or similar that is beyond the
remits of the testimony of the Witness.

MR. LLANO: Madam President, no weaponry
expertise i1s required to know whether a woman can hold
a machete or not, I submit to you. I think it's a
very simple and colloquial--

PRESIDENT KALICKI: But the point is,

Mr. Llano, it's a rhetorical question for purposes of
the Tribunal.

Mr. Garcia doesn't seem to have heard of
this specific aspect of the event, so I'm not sure if
you want him to give his view about the weight of a
machete. It's more of a rhetorical point for us, I
think. If you really want him to speculate about how
much it weighs, and what other people can carry 1it,
it's fine. But his individual view of the weight of a
machete is not particularly probative of anything.

MR. LLANO: I think the point is made, Madam
President. I'm with you. I will move on. Thank you.

PRESIDENT KALICKI: Thank vyou.

BY MR. LLANO:
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Q. Mr. Garcia, you're aware that The
Resistance, the La Puya Resistance movement continued
blocking the mine for two more years, up until May of
2014; correct?

A. I'm aware that the persons who are part of
the community from The Resistance of the La Puya were
exercising their right to existence, making a presence
in a physical space alongside the facilities of the
extractive project or the mining project, yes.

Q. Let's turn now to the events of 23 May 2014.
Mr. Garcia, the reason I'm asking these questions is
because we are going chronologically over the
situation. These events that we had mentioned
occurred in 2012, and we've seen the judgment in that
connection; right? And so then, we established that
you knew Ms. Oqueli and her participation in both
incidents and events. And then come the events of
May 2014. But in the meantime--and this is all I'm
asking you now.

From 2012 up to 2014, that mine was subject
to a blockade? Yes or no.

A. The answer 1s yes. Externally, there was a
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presence of community members who were protesting in
the public areas.

Q. Mr. Garcia, in the performance of your
duties during this period of time, did you make any
effort to get the blockade removed from the access to
that private property?

A. In the performance of my duties, yes. And
if you allow me to expound upon this, I can tell you I
spoke with the persons who were there to ensure that
they would guarantee the right of the Company to
perform its social function, and that any doubts
should be conveyed to the competent bodies--that is to
say, the Ministries that were supporting the
administrative proceeding.

And also, space was created in order for
there to be advocacy vis-a-vis the authorities who
called for dialogue between the Parties and resolved
the differences between the two sides and sort out
their rights which they considered to be at risk.

Q. But we know, Mr. Garcia, that despite your
efforts, the mine continued to be subject to blockade
up to 23 May 2014; correct?
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A. Well, in effect, despite my efforts or those

of the institution--because I did not make these

efforts on my own behalf but, rather, on behalf of the

institution--the institution took the initiative, and

the State addressed the situation in keeping with its

authority and its ability.

0. Let's turn to Page 15, or, rather,
Paragraph 15 of your Statement.

A. Very well.

Q. And you can see on the fifth line of that
paragraph that, here, you begin to make reference

precisely to the events of 23 May 2014; correct?

A. Yes.

Q. Can you see that?

A. Yes, I can.

Q. And just to confirm, Mr. Garcia, you don't

attach to your Statement any document about those
events; correct?

A. In effect, I did not attach any additional
document to my testimony.

Q. So, let's take a look at a contemporaneous

document, Mr. Garcia. Let's turn to Document C-117.
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A. Okay.
0. This is an email from Mr. Ryan Adams to
Mr. Bruce Miller of 24 May 2014.
Do you see that?
A. Yes, I see it on the screen.
Q. So, this email is literally 24 hours after

the events of the day we were just discussing;

correct?

A. Yes, that's right.

Q. And the title of the email is "Update E1
Tambor." And just for the record, I would clarify

that this is an email from an Exmingua employee to the

legislative director of a member of the United States

Congress.
A. Yes.
Q. If we turn to the last page of the document,

you can see that at the end, Bruce "Fez" Miller is the
Legislative Director of Congressman Mark Amodei from
the Second District of Nevada. Do you see that at the
bottom of the page?

A. Yes. They are highlighting it, and so I can

see 1t clearly now.
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Q. Very well. Let's go back to the first page

then.
In Paragraph 2 of this first page, 1t says:
"About a month ago, we tried to enter our property.
The same thing happened as usual. We were blocked.
At that time, we hoped that the police would come and
realize that we have a right to enter our facilities
as much as the protestors have a right to protest."
Do you see that?

A. Yes, I can see that.

Q. And then at Paragraph 4 on that same page,
it says, "a few days after our effort one month ago,
the PDH, the Human Rights Organization of Guatemala,
and the Dialogue System began to meet with those who
oppose our project. These meetings are common
currency. The Dialogue Group and the PDH have been
working closely with the opposition leaders for over
two years. The problem is that they have never been
willing to convince the other side to have any
meaningful dialogue with us."

Do you see that?

A. Yes. I am reading. I'm lagging a little
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bit behind because it appeared on the screen after you
were reading it.

Q. And as we see in this paragraph, mention is
made of the PDH, which is an institution. And I'd
like to confirm with you that, in effect, at that time
you-—-and when I say "you," I mean the Office of the
Human Rights Ombudsman in general, not you personally,
but that PDH had not been able to successfully
establish a dialogue between the Exmingua and the
community members.

That's correct; right?

A. Yes. But if I could expand on this, it is
not a specific function of the Human Rights Ombudsman
to provide an administrative or a legal solution to
these matters. We, as an institution, advocate and
supervise public officials for them to bring about
conditions that will guarantee the rights of the
entire population.

Q. Thank you.

At Page 2 of the document--let's turn to
Page 2, please.

At the second complete paragraph, it says,

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 764

yesterday we went with three trucks and a bulldozer,
and then the police came.

A. They are just now putting it up.

Q. It's the second paragraph in Spanish. Next
paragraph. That's it.

I'll read once again. It says that we went
with three trucks and a backhoe, and then shortly
thereafter came the police, and the PDH came.

Do you see that?

A. Yes. I can see that.

Q. Now, I'd like to ask whether you, as a
member of the PDH, were personally present during
these events.

A. On this date, yes, I was at the place. I
was at the site where things unfolded.

Q. And it continues to say, at the same
paragraph, that the demonstrators or protesters were
saying that they had a right to be posted at the
place, and the police responded that they did not have
a right to block our access. A couple of hours later,
they sent a local judge to the place to decide how to

proceed. The judge analyzed the situation and said

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 765

that they could protest legally. The protestors even
have a permit that authorizes them to do so, but that
permit also provides that they cannot impede access to
private property while they are protesting. The judge
informed them they had to move. Otherwise, they would
be violating the law and would be arrested.

Do you see that?

A. Yes, I am able to see it.

Q. And you recall that a judge was present at
the place of these facts; correct?

A. Yes. That is one of the actions that was
brought about in order to avoid any escalation in the
confrontation.

Q. And you agree that the fact of having a
license or permit to demonstrate doesn't mean that you
can block access to private property; correct?

A. In effect, the observation of one right
doesn't mean that the observation of other rights of
another person should not be respected.

Q. Exactly.

The next paragraph, 1t says the PDH is

always present in these types of situations.
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Let's highlight that before we continue.
English, "The PDH is always there in these types of
situations." That's the third complete paragraph in

the Spanish language version of the document.
Yes, 1f you could highlight the Spanish

version as well, great.

766

In

Now, "The PDH is always there in these types

of situations to ensure no violations against human
rights are committed by the police and that nobody

gets hurt. 1In this particular case, the PDH agreed

that they could continue their 'peaceful' protest but

needed to do it from the side of the road and not
blocking our gate."
Do you see that?
A. Yes, I see it.
Q. And you'll recall, given that you were
there, that the PDH, in effect, urged the community
members to not block the entrance; correct?

A. In effect, Mr. Llano, that was one of the

actions. But let me clarify that the PDH did not have

to agree to do so. It wasn't up to us to accept that

they were there.
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Q. Right. And let's see what happened

according to the police.

If we could turn to Document R-117.

This is a report by the National Civilian
Police of Guatemala of 10 May 2016.

Do you see the date on the upper part of the
page?

A. I'm looking at it. I'm seeing i1t now, yes.

Q. And as you can see in the signature, the
person in charge of the substation of San José del
Golfo is writing to the Chief of the Operations
Section. Up above, it says that there is--writing to
the Chief of the Operation Section of Unit 12, the
National Civilian Police.

Do you see that?

A. Just now, I'm seeing it.

Q. And take note of the signature signed by the
person in charge of the substation of San José del
Golfo and take note who it is directed to, Chief of
Operation Section, Unit 12, National Civilian Police.

Do you see that?

A. Yes, I do see it.
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Q. Now, i1f we could go to the main paragraph of
this letter to be sure about what document we're
talking about, Mr. Garcia. It says: "Respectfully, I
address you 1in order to send to your office a written
report of the events that occurred at the mine called
Progreso VII, located in the village of Carrizal, near
San Pedro Ayampuc and corresponding border with San

José del Golfo from the month of October 2011 to

date."
All right?
A. Yes, I see it.
0. If we could turn to Page 5 of this document.

And you can see where it was underscored about halfway
through the page. What is underlined i1s the date,
May 23, 2014; right?

A. Yes. I can now see 1t.

Q. And let us, please, blow up that whole
paragraph, please.

Now, 13 lines down--13 lines from the

bottom, it's a long sentence where it says
official-- Officer I of the National Civilian Police,
Espinoza.
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Do you see that?

A. Yes.

0. Now, "Officer I of the National Civilian
Police, Espinoza, established a dialogue roundtable in
order to avoid making use of the public force since
this problem has persisted for approximately
two years."

Do you see that?

A. Yes, I'm able to see 1it.

Q. Then it mentions that a Justice of the Peace
appeared?

A. Yes, I can see that.

0. And it says that she verified that at no

time was there any violation of the rights of the
persons who were blocking the way being violated
because the National Civilian Police did not violate
any human right while those who were part of those who
obstructed the passage were limiting free movement.
Do you see that?

A. Yes, I do.

Q. Did you take any photographs of this event,
Mr. Garcia?
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A. I recall that there was someone from the
communications office who was in charge of the visual
documentation, so it was not myself.

Q. Did you not submit those photos with your
Statement, even though you did submit other photos?

A. Yes, indeed.

Q. And later, the paragraph continues, saying
that after seven hours of dialogue and the resources
were exhausted, approximately 1,000 people were
already found and the people who were blocking the
passage were verbally notified that if they did not
heed the request to leave the passage free, the

measures that authorize security forces to take would

be taken.
Do you see that?
A. Yes, I am reading it, Mr. Llano.
Q. Do you recall this announcement being made

by the police force, Mr. Garcia?

A. I recall the events. And though I don't
remember all the details, I do remember that there
were warnings made to the ones and to the others.

Q. And if we go on to the next page of the same
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document, it says in the first line--if we could blow
up the first paragraph.

In the first line it says that this warning
was not to the liking of the people obstructing the
passage and free movement, who responded violently,
attacking--responding violently attacking, and
attacking the physical integrity of the members of the
security forces.

Do you see that?

A. I do see it, but I take issue with what it
says.

Q. You take issue with the contents of this
official report by the National Civilian Police of
Guatemala; is that right?

A. Yes. I do have my reservations.

Q. And if we lower this part, or if we go a bit
further on, next, what have been crossed out are the
names, but there is a list of the members of police
who were injured that day.

Do you see that?

A. Yes, I do.

Q. And there's a list of 16 agents and officers
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who were injured that day.

Do you see that?

A. Yes, I'm able to see that now.

Q. In addition, afterwards, there's a list of
the persons who were obstructing passage to the
private property.

Do you see that?

A. Yes, I am able to see it.

Q. So, a couple of gquestions about this.

In your Statement, you don't mention that
there were 16 police officers who suffered injuries
that day. That's not mentioned in your Statement;
correct?

A. No. My declaration does not describe it.
It doesn't go to that level of detail.

Q. And the other question: Did you know the
persons who were blocking the way to the private
property who appear on that 1list?

A. Alvarez, Rosales, Lorenzana, Carrera,
Cataldn. Well, since some are redacted because of the
question of due process, I can't affirm that I knew

all of them. Logic would suggest to me that they
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might be references to some of the persons who I knew
or was acquainted with. But just based on a last
name, I can't state that I know them.

Nonetheless, I can state that some of the
persons who were in the area and who were told to
clear out and to respect the rights of everyone and to
not run any risks, some were known to me.

Q. Does the name of Mr. Catalan sound familiar?

A. That's one of the last names of the persons
I referred to of the persons who I'm acquainted with.

Q. And how were you acquainted with
Mr. Catalan?

A. Mr. Llano, I've interacted with him in the
context of following up on the institutional attention
that has been given to the complaints that have been
filed with the institution. In other words, it's been
within an official framework in terms of following up
on this case.

Q. And did you know that Mr. Catalan was among
the persons who were blocking the entry to this
private property? Is that correct?

A. I'll answer your question. I'm going to ask

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 774

if I can expand on that. Yes, being there, I saw him.

And the Tribunal will understand that, at
that time, many of the persons were across from where
the police were, so as to support one another and make
sure they didn't suffer any harm, particularly women
who were there.

Q. I would now like to go to a confidential
session.

PRESIDENT KALICKI: Sorry. Before you move
on to another topic, I am aware that you've been
going--this isn't an exact, this is a rough
number--but about 55 minutes, by my count. The
original cross was estimated to be 40 minutes.
Obviously, that was notional only. But can you give
us a sense of how much longer you anticipate having?

MR. LLANO: I would say around 30 to 40
minutes, Madam President, the way this is going, and I
have some important issues to discuss with Mr. Garcia.

PRESIDENT KALICKI: Okay. Okay. That's
fine. We've been sitting since our lunch break, about
an hour and a quarter, so it's fine to keep going for
a while. There may come a point, depending how long
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this goes, where I ask you to find a place for the
midday--well, for the next break. Maybe in 15, 20
minutes or whatever, we'll take our next break,
whether or not you're done. I just want to make sure
we give the Court Reporter that break.

All right. You were saying we want to go
into closed session.

As I understand it, unless things have
changed, we have no representatives from the
Non-disputing Parties at this point, so there is no
special procedure for going into that session. We
just note on the Transcript that you are going to show
a confidential document, and so, future redactions may
take place from here.

MR. LLANO: Thank you, Madam President, and,
in fact, I will also advise the Tribunal when I am
done with the confidential portion of the session.

PRESIDENT KALICKI: Please do. Thank you.

MR. LLANO: Thank you very much.

(End of open session. Confidential business

information redacted.)
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CONFIDENTIAL SESSION

BY MR. LLANO:

Q. Now, let us put up a document, R-117
unredacted, the confidential version of this document,
please.

PRESIDENT KALICKI: Sorry. Let me just ask,
I'm looking at the Hearing Bundle. The Hearing Bundle
only has the redacted version. Now, maybe it's at
least under Respondent's exhibits, we only have the
redacted version in the Hearing Bundle. Where would I
find the unredacted one so I can follow along?

MR. LLANO: Right. So--thank you.

This is Respondent's Exhibit, and given the
number, it's 117, I suspect it was an exhibit to
Respondent's Counter-Memorial.

PRESIDENT KALICKI: Okay. But in other
words, this document is not in the Hearing Bundle.

MR. LLANO: I understand that, Madam
President, and I will address that in the break.

(Overlapping speakers.)

PRESIDENT KALICKI: Okay. I can find it, I

Just wanted to make sure I knew where to go to find
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it. All right. Why don't you continue. I don't want
to hold things up.

MR. LLANO: Okay.

BY MR. LLANO:

Q. Let's turn to Page 6 of this document.
Page 6.

Very well. Mr. Garcia, this is the same
page that we were looking at a few moments ago, and it
contains certain information that was redacted. I
would like to look at the list of the police officers
that were injured. You can look at the descriptions
of each individual. You see the harm that each of
these individuals suffered.

The first one is Deputy Commissioner
Feliciano Cruz Vasquez, Head of the Operations section
had a skull trauma, hospitalized. Then second, and
there was intoxication, rather concussions, cuts, and
there were contusions to the chest, and at Number 13,
there was brain contusion, and then 14, there was
right thigh contusion.

Mr. Garcia, how did this happen, these
incidents, these ones?
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A. After a number of hours elapsed, the
security forces implemented their protocols to try to
open the roadway so that the vehicles could go
through. Just to answer your question with precision,
as a result of that interaction between those present
in the area, and after tear gas was used, that was

used during that day and that is why there was this

intoxication.

Q. What about the cuts?

A. Well, those happened, I'm sure, during the
exchange.

Q. What about the skull trauma?

A. The skull trauma comes from a blow to the

head, and this is a blunt object, I'm sure.

MR. GOSIS: It is evident from the testimony
we've already heard that the Witness does not know how
the injuries he's being asked to explain were caused.

He's now being asked to allow to hypothesize
how some form of cranium trauma which can be generated
in the general universe of injuries to men and women,
but there is nothing the Witness 1s testifying to that
can be related to specific injuries mentioned in this
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document, and so it would seem unfair, and outside the
realm of his testimony that he would be asked to
testify to these issues.

PRESIDENT KALICKI: Mr. Llano.

MR. LLANO: Thank you, Madam President.

He was there. He was there. He saw what
happened. We have a Witness who has confirmed
everything else that we've seen in this Report, and
I'm asking him--there's a list here of severe injuries
to police officers and, if you want, I can rephrase
the question and ask him what happened to these
officers. Did he see what happened to these officers?

PRESIDENT KALICKI: Well, let me suggest
something. And by all mean, i1f you wish to rephrase
it afterwards you can, but let me just jump in and ask
the Witness one question.

In Paragraph 15 of your Witness Statement,
Mr. Garcia, you described the incidents of May 23,
2014, and you do so after making the general comment
that incidents involving violent behavior, you say,
were violent behavior either on behalf of Exmingua,

the National Civil Police, or third interested parties
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while defending their position against The Resistance.

So, you imply in that sentence that all the
violence was on the side of the Exmingua and the
police and so forth and not on the side of what you
call "The Resistance," the protestors. Having seen
this Report of substantial injuries sustained by
police officers, do you maintain your view in
Paragraph 15 that all of the violence was on the side
of the police and the Company, and rather than,
perhaps, being on the side of other participants as
well?

THE WITNESS: (Low audio.)

PRESIDENT KALICKI: I didn't hear your
answer. Could that be translated?

THE WITNESS: Madam President, Members of
the Tribunal.

(Interruption.)

THE INTERPRETER: Madam President, this is
the Interpreter. We could not hear. There was an
overlap between your question and his answer.

PRESIDENT KALICKI: All right. Mr. Garcia,

we had a problem with the interpretation. If you
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could begin your answer again, I would appreciate it.

THE WITNESS: I confirm my--and reaffirm my
position in the sense that the conditions that brought
about the events that were described, and Mr. Llano
went into detail were the consequence of the
interaction that brought about a hostile environment,
and these events were created because of the pressure
that existed to allow access.

Initially, the members of the Resistance
created conditions for dialogue and asked for
dialogue. However, there was use of law enforcement
to open up the roadway to the passage of the vehicles,
and then this created the conditions to apply these
protocols that included the use of force.

PRESIDENT KALICKI: All right. And is it
your suggestion, then, that what you refer to as
"protocols" that involved the use of force--let me
rephrase that.

The various injuries that were apparently
sustained by police officers, you say that was the
result of protocols? I'm still not quite clear on

your answer.
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THE WITNESS: After dialogue was exhausted,
the police protocol includes dissuasion tactics, and
they send people that have a special uniform, they
have a shield and a baton, to visually persuade those
in front of them. And also there are other elements
such as tear gas in those protocols, and those things
were used that day in such a quantity that this
created an environment where breathing was difficult.

I was there. The police officers moved
forward together with the trailers that were trying to
go in. So, as the distance between the trailers and
the individuals diminished, there was more tension

because it appeared that they were going to crush the

women and the men that were there. Some of them were
on their knees. This, of course, exasperated all of
the actors. There were also workers.

There were other actors in there, and these
were the third parties, the third parties that were
interested, and I mentioned them at Paragraph 15, and
the use of public force created a condition that put
everyone's life at risk.

In trying to defend the integrity, well,
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people try to defend themselves, and there were
objects at their reach, and they were used or there
were also pictures that show the police throwing
stones and also community members, and then some
people went to the hospital. The PDH with the
hospital to do a follow-up to look at the condition of
these individuals, whether they be members of the
police or members of The Resistance.

PRESIDENT KALICKI: Okay. Thank you for
your answer. Mr. Llano, I'll return the Witness to
you. I was trying to move things along rather than
going injury by injury, but if you want to go injury
by injury, it's your time.

ARBITRATOR TOWNSEND: Could I just follow up
before Mr. Llano picks up.

PRESIDENT KALICKI: Thank vyou.

ARBITRATOR TOWNSEND: Mr. Garcia, I'm just
looking at this document in front of us. It lists
injuries to 16 police officers, but only lists seven
people on the other side.

Is it a fair inference that it took many
more than seven people to inflict injuries on 16
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police officers?

THE WITNESS: Indeed.

PRESIDENT KALICKI: The document may
actually continue beyond our view. I don't know if
there were only seven or that's just the--what's
viewed on this page. I can't be sure. Oh, nope.
Nope. Okay. Excellent. Thank you very much.

(Interruption.)

(Overlapping speakers.)

PRESIDENT KALICKI: Please. Everyone stop
for a moment.

Arbitrator Townsend put a question to the
Witness. The Witness said "indeed." Before we get
conversation by either Counsel, let me ask Mr. Garcia,
was there anything else--I'm not sure i1f you were done
with your answer.

Arbitrator Townsend's question to you was:
"Is it a fair inference that more than 7--that it took
more than 7 people to inflict the injuries on the 16
police officers," and you said "indeed."

Was there anything you intended to add to

that answer?
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THE WITNESS: It is difficult to think that
police officers duly uniformed with shields could have
been hurt by seven people, and only 16 individuals
hurt. ©No Report is given here on the women that were
intoxicated with all these gases, and the human right
defenders that were there in the area.

We were also the subject of tear gas, and
that produced this intoxication. There were eight or
ten individuals from the PDH team. So, the number of
individuals on the other side, I don't think this is
duly evidenced in the document that is being shown to
the arbitrators.

PRESIDENT KALICKI: All right. I'd like
Mr. Townsend to have the opportunity to continue his
line of questions, then if Counsel wish to lodge any
statements, we will hear them, but, Mr. Townsend, I
think, was in the middle of his questions.

ARBITRATOR TOWNSEND: I had asked my
question.

PRESIDENT KALICKI: Oh, you had.

ARBITRATOR TOWNSEND: I got an answer.

That's all I wanted. Thank you.
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PRESIDENT KALICKI: All right. Mr. Gosis,
was there a particular objection that you wished to
lodge to Arbitrator Townsend's question, or to
something else that was? I'm not sure what you were
getting at.

MR. GOSIS: Thank you, Madam President, for
the opportunity. It wasn't an objection as much as I
did provide some assistance, 1f that's not necessary.

(Overlapping speakers.)

PRESIDENT KALICKI: We don't want Counsel
giving their spin on documents. That's what oral
argument and briefs are for. If it's not a problem
with the question or the answer, let's move on.

So, Mr. Llano, we are back to your
questioning.

MR. LLANO: Thank you very much.

BY MR. LLANO:

Q. Mr. Garcia, taking into account that you and
the people from the PDH followed up on these injuries,
the injured people, like you mentioned, I wanted to
confirm for the record that you do not deny that there

were police officers that suffered skull trauma, cuts,
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You do not deny that the police officers

suffered these injuries?

A. I do not deny that the police and the

community members were in this hostile environment.

I'm not a medical Expert. I cannot affirm that this

type of injury was a trauma or blows and cuts on the

left leg. I am not an Expert to provide an Expert

Opinion in this regard. But the fact that there were

people that were hurt and there were people from the

police, that's what I can say.

Q. But you're not denying that; right. Thank

you.

MR. LLANO:

confidential session.

We are now finished with the

I have just a couple of

questions and then we move to break, Madam President.

(End of Attorneys' Eyes Only session.)
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OPEN SESSION

PRESIDENT KALICKI: All right. Thank you.

Let us take...

MR. LLANO: I'm sorry. Madam President,

what I meant is two more questions before the break.

PRESIDENT KALICKI: I'm sorry, I

788

misunderstood. We only have 45 minutes left in total,

so let's see what we can get in. Why don't you

continue and we'll then decide what to do about the

break.
MR. LLANO: Got it.
BY MR. LLANO:
(No interpretation.)
(Interruption.)
PRESIDENT KALICKI: And I don't--yeah,
not sure we got—-
(Overlapping speakers.)
(Interruption.)
PRESIDENT KALICKI: Yes, thank you.
BY MR. LLANO:
Q. I'm going to repeat what I was saying.

This is C-922. (C-922.
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Mr. Garcia, this was one of the police
officers that was hurt that day. You can see the
reference under the picture, it says "San José
del Golfo Guatemala, 23 May, 2014."

Can you see that?

A. Yes, I can see that.

0. You saw these kinds of images that day;
correct?

A. Yes, sir. I was there. I saw that.

MR. LLANO: Thank you very much. We can now
go to break or proceed as you prefer. I do have some
more questions for Mr. Garcia, in any event.

PRESIDENT KALICKI: All right. Well, I want
to give the Court Reporter and the Interpreters a
break.

Mindful of where we are in our day, can you
give us an estimate of how much more cross you'll have
when we resume?

MR. LLANO: This 1is one of the reasons why
this break is opportune. I am trying to reduce to the
extent possible so that we can start with the next
Witness, and I can be as efficient as possible during
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the break in getting there.

PRESIDENT KALICKI: Yeah. All right. Well,
I don't know i1f we'll be able to start with the next
Witness, given where we are, but let us see.

Let me ask, would it be all right with the
Court Reporter and the Interpreters if we did a
10-minute rather than a 15-minute break?

(Discussion off the record.)

PRESIDENT KALICKI: All right.

THE INTERPRETER: Not a problem, Madam
President.

PRESIDENT KALICKI: All right. Let us then
return in 10 minutes. That's 27 minutes after the
hour. Thank you.

ZOOM TECHNICIAN: I'm sorry. I cut you off
there.

PRESIDENT KALICKI: Yes, thank you.

Mr. Garcia, I Jjust wanted to instruct.

ZOOM TECHNICIAN: I don't know i1if he hears
you. One second.

PRESIDENT KALICKI: All right. Well,

perhaps someone--he's left. So, I can't give him the
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instructions.

ZOOM TECHNICIAN: Yeah, he's in the room.

PRESIDENT KALICKI: Okay. All right. I
hope that he's been properly advised not to discuss
this with anyone. I can't give an instruction to a
Witness who's wandered off. So, when he comes back,
I'll have to ask him about this.

Z0O0OM TECHNICIAN: Okay.

PRESIDENT KALICKI: In the future, don't put
us into breaks until I've had the opportunity to
instruct the Witness. Okay. Thank you.

MR. GOSIS: Madam President, can you hear me
now? I was trying to get on the phone.

PRESIDENT KALICKI: Yes.

MR. GOSIS: So, the Witness is in the same
building we are, not the same floor, but we will have
someone tell him that he should remain within the
rules of sequestration that were established--

(Audio difficulty.)

(Overlapping speakers.)

PRESIDENT KALICKI: Okay. Because that

includes also not discussing the case with his
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colleagues. I know Counsel will abide by the rules,
but the Witness may not know that he can't go discuss
it with his colleagues at the Ministry and so forth.

MR. GOSIS: Absolutely. Thank you. We will
get hold of him and let him know and let him know to
abide by the rules of sequestration.

PRESIDENT KALICKI: All right. At this
point, it is 20 after. Let's come back at half past.
Thank you.

(Brief recess.)

PRESIDENT KALICKI: I see both Counsel back.
Does anyone know, 1is the Witness available to come
back to the room?

ZOOM TECHNICIAN: He's walking back in now.

PRESIDENT KALICKI: Excellent. Thank vyou.

THE WITNESS: Thank you. And I apologize.

PRESIDENT KALICKI: No worries. Mr. Garcia,
we had a small technical problem in that we ended the
last session before I had a chance to give you
instructions that I had wished to give you.

And so, Jjust for the record, can you
confirm, during the break, did you have conversations
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with anybody about this case?

THE WITNESS: As I stated, due to ethics, I
have not talked to anyone. And, no, I have not talked
to anyone. I just asked for more water, and that's
it.

PRESIDENT KALICKI: Excellent. That's fine.
I did not mean to impugn your ethics. I just didn't
have a chance to instruct you, so I wanted to confirm
for the record.

All right. We continue now with Mr. Llano's
cross—-examination.

MR. LLANO: Thank you, Madam President.

BY MR. LLANO:

MR. GARCIA: Mr. Llano: if you could permit

me to retrieve the copy they authorized..

When I moved from my desk I just put the paper
to the side. It is right here. Let me bring it over.
It is right here. Thank you. Thank you.

Q. And we are going to use it, as a matter of
fact, because right now I would like to show you
Paragraph 22 of your Statement, and we will be showing

this on the screen too. Very well.
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At the sixth line from the bottom-up, it
says: "A recent example of the police protection
given to the mining project took place on Friday,
May 21, 2021, when, during the enforcement of the
court order issued by the Peace Judge Court of the
Municipality of San Pedro Ayampuc mandating that the
administration of the facilities was given back, the
PNC, National Police, deployed 225 police officers who
were mobilized from police stations and precincts of
several departments of the country."

Did I read this correctly?

A. Yes.

Q. And here you are referring to a court order
by the Peace Justice of San Pedro Ayampuc; correct?

A. Yes.

Q. And that local municipal judge of the San
Pedro Ayampuc court decided that it was necessary to
have 225 troops from precincts and various police
stations of the national territory to go to the
project site; is that correct?

A. That is correct.

If you allow me to clarify, there was
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no--there were no more than 30 individuals from the
community when the 225 officials--officers from the
police forces were there.
0. And these 225 police officers were ordered
by you; correct?
A. Based on the risk analysis by the National
Office of the Civil Police Forces.
MR. LLANO: Thank you very much. Let me
tell you that I have no further questions.
PRESIDENT KALICKI: Thank you very much.
Mr. Gosis, redirect?
MR. GOSIS: Just a few questions. Thank
you, Madam President.
REDIRECT EXAMINATION
BY MR. GOSIS:
Q. Mr. Garcia, you were shown C-863.
Let's see 1f we can see it on the screen.
This is a request for FTI.
If we look at Page 14 of the Spanish
document--I don't know if this is a document that you
have in English, too, but I was following the text in

Spanish in connection with the number of pages, and
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there we read: "Based on the evidence"--it 1is
the--the text in English is correct, and we need to
find Page 14 of the Spanish, where it says Marco Tulio
Aquino Garrido--where it says—--where it says (in
Spanish.) from the Statement. It refers to a
statement, at any rate. Offered as evidence that the
previous page has--he wants to see the heading where
it says "of the evidence." There is uppercase B.
Right there.

"Of Marco Tulio Aquino Garrido." Thank you.
Thank you, FTI, for your efficiency, for the visual
efficiency.

You see that there is an analysis here, and
this judgment of the Statement of Marco Tulio Agquino
Garrido?

A. Yes. I see it in English, and, yes, I am, I
can also see the Spanish document. There, it says "B,
Marco Tulio Aquino Garrido." This statement by Marco
Tulio Agquino Garrido refers later on, on Page 16, in
Spanish, the very first lines, to a text Mr. Llano
asked you to read.

0. You were asked to read this reference that
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they had already been--they had already pulled the
arms against them, and then it says the person who was
leading everything was Telma Yolanda.

You see 1t?

A. Yes, I read it.

Q. And if you read the text, the reference to
that alley where they had been held at gunpoint and
where Ms. Thelma Yolanda had some sort of activity, it
refers to the incident analyzed here at C-863. Or
does it refer to any other event that could have
happened at some other point in time?

MR. LLANO: Objection. Madam President.
Objection, Madam President.

The question about whether this is one
incident or multiple incidents 1is not the subject of
Mr. Garcia's testimony. He didn't testify about this
in his Witness Statement. This is trying to elicit
new testimony regarding these criminal acts
contemporaneously, which he had everybody opportunity
to explain in his Witness Statement and did not.

So, I object to bringing out on redirect

questions about multiplicity about incidents that were
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never provided in his Witness Statement, and I would
have been happy to ask him about those.

PRESIDENT KALICKI: Mr. Gosis, how is this
within the scope of cross?

MR. GOSIS: If I may, in the speed of full
fairness, I tried to give full context to Mr. Garcia
of exactly what he had been asked to read. And if we
go back to the Transcripts, Mr. Llano asked him to go
through this precise paragraph I put on the screen.
And there was a reference to--

(Interruption.)

PRESIDENT KALICKI: Mr. Gosis, if you have
multiple microphones on, perhaps from computers,
please try to mute the others.

And while you are doing that, let me just
sharpen the question to you. The gquestion is not
whether it was in the scope of a passage that was read
as a predicate for a different question. The
Procedural Order Number 1, Paragraph 19.10.3 says that
redirect is with respect to issues arising out of the
cross—-examination.

So, could you explain to me how this issue
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about Telma Yolanda and one or two incidents arises
out of a question put in cross-examination?

MR. GOSIS: Certainly.

Has the echo disappeared?

REALTIME STENOGRAPHER: Yes, thank you.

MR. GOSIS: Apologies. I was trying to hear
both languages, and maybe more than one microphone was
open.

So, 1in a nutshell, the witness was taken to
Document C-863, to this precise page I'm looking at.
But this was not the first stage of the reference to
863. They were talking about an incident where, if
you remember, there is some reference to someone
having his fingers mauled with some machete being
blundered. And the context of the examination of
Mr. Garcia seems to indicate that they were discussing
the incident that resulted in this person being
injured with a machete, and they went on to another
page, and then there was a reference to Ms. Telma
Yolanda on Page 16 of the same document.

And the only purpose of the question I was

about to put to Mr. Garcia was to analyze whether the
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reference to Ms. Telma Yolanda appeared when
discussing the same incidents that Mr. Llano had asked
Mr. Garcia about, which had resulted in some personnel
of Exmingua or some personnel or Contractors of
Exmingua being injured.

That's the only purpose, and it is exactly
within the realm of the questions he had received. He
was—--read through the documents, as it was a single
incident. I'm trying to ask of him i1f he still thinks
it was the same incident. That's all.

PRESIDENT KALICKI: All right. Well, he 1is
not the author of the document, so he may not have
personal knowledge about the incident beyond what he
reads here. If what you're trying to do is have him
interpret the text of the document, you know, I will
Jjust note that the sentence says all of this is not
the first time. There already been--and then there's
a reference to something in the past. And then it
says the person who was leading everything was Telma
Yolanda. So, it is, perhaps, ambiguous as to whether
her involvement was the incident in the past or the

new incident. But that's the face of the document.
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I don't know the answer, and I don't know if
the Witness has any personal knowledge. He may not be
able to add anything to the face of the document.

Mr. Garcia, do you know anything about Telma
Yolanda's involvement at one or two or more incidents?
Do you have any personal knowledge?

THE WITNESS: Personally, I know that the
due process was exhausted, and as Mr. Llano said,
there was a dismissal of charges. That's what I
heard.

PRESIDENT KALICKI: All right. Mr. Gosis,
do you want to pursue this line with him? He doesn't
sound as i1f he has the base of knowledge to answer
your question.

MR. GOSIS: I will move to another question.
Thank you, Madam President.

BY MR. GOSIS:

Q. Let me just turn to Spanish.

Mr. Garcia, you were shown Document C-117.

I am going to ask for it to be shown on the
screen again.

PRESIDENT KALICKI: I think it was R-117,
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not C-117, if I'm correct.

MR. GOSIS: No, C-117. It is an email by
Mr. Ryan Adams to Bruce Miller.

PRESIDENT KALICKI: I apologize. I
apologize. We looked at both C-and R-117. Thank you.

MR. GOSIS: That's also correct, Madam
President.

BY MR. GOSIS:

Q. So, at Page 1 of this email sent by Mr. Ryan
Adams to Mr. Bruce Miller, you were asked to read a
paragraph that starts by saying "Days after last
month's attempt." So, i1f you remember, you were asked
to read the part that it says that the PDH and the
National System of Dialogue started to have meetings
with the opposition. Would you please read the end to
that paragraph?

A. "The problem is they have never been willing
to convince the other side to have any meaningful
dialogue with us. So, they asked for more time to try
to have meaningful dialogue between the Company and
the opposition once again, to which we agreed."

Q. Would you please read--is it between the
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Company and someone else?

A. If you could please zoom in. I apologize.
It says: "A productive dialogue between the Company
and the opposition, and we agreed."

Q. And also you were asked to read from the
following page a paragraph that started by saying "The
PDH is always there."

Let's see 1f can we zoom in.

Again, this is internal communication. This
is a document presented by Claimants, and this is an
email sent by, as we hear, Claimant to some member of
Congress or some person related to the U.S. Congress.

Here, it says: "PDH is always present or 1is
always there in these types of situations to ensure no
violations against human rights are committed by the
police and that nobody gets hurt. In this particular
case, the PDH agreed that they could continue their
'peaceful' protest, but asked them to do it at the
side of the road without blocking our gate. The
opposition asked us to contact the dialogue people and
that we wait for them to offer an answer."

Do you agree with the way in which Mr. Ryan
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Adams described PDH's role in the events in this
letter?

A. I disagree with the way in which he presents
the roles of the PDH. He is--I made the observation
when he says "in this particular case, the PDH agreed
that they could continue." Once again, I said that it
is not our power to accept or not for someone to carry
out some actions. That is the role of the Government,
and this is the civil police forces, not the PDH.

We just supervise that there are no
violations in their actions, but where it says we
contacted the leader of National System of Dialogue,
and we explained to us that there is nothing left for
them to try to do--no, wait. Rather, that final
sentence 1is referring to the National Dialogue System.
It does not refer to the PDH, but as to the PDH being
there to guarantee that the police does not violate
human rights, we do not supervise the National Police
forces.

We just oversee that the rights of every
individual are respected without taking into account

if it is an individual instance or whatever it is.
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And for someone not to be hurt is a power that, even
though we promote nonviolence and respect for physical
integrity, it 1s not the role of the Attorney General
for--or the ombudsman for human rights to do this. We
cannot avoid for the police powers, for the police
officers, and the members of the public to be hurt.

We do not have the power to prevent that.

Q. So, if we go back to May 2014, and
May 23, 2014, you said that you were there on that
date and that you had the opportunity to see firsthand
what happened, the police presence. Regarding the
police presence, was 1t numerous or was 1t limited?

A. The number of police officers was above the
proper number for the individuals that were there
demonstrating. In the document that Mr. Llano showed
me, there was a specific number. That's the reason
why I say I disagreed because it doesn't agree with
the number. It does not match to the number. It
refers to a thousand persons.

There were not a thousand demonstrators at
that point in time because then the more than 250

officers of the police forces that arrived there with
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helmets, protective helmets, with their batons as we
know them and also with their shields, and the guns
they have for tear gas, they would have had higher
demand. But when they saw that the number was higher
than the numbers of individuals that had there, that's
why they insisted on allowing machinery to come in, in
spite of the calls to dialogue.

It was unmatched in terms of the number and
what was needed in that situation, and from that
moment onwards, we see that as to up to 2016, the
police forces continued to have grounds there that in
which they stayed to make sure, to oversee the
security of the individuals.

(No audio.)

(Stenographer clarification.)

MR. GOSIS: That we have no further
questions.

PRESIDENT KALICKI: Thank vyou.

Mr. Townsend, any questions for Mr. Garcia?

QUESTIONS FROM THE TRIBUNAL

ARBITRATOR TOWNSEND: Mr. Garcia, in

describing the demonstrators, you used the phrase
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several times "community members."

Do you have any personal knowledge about
where the demonstrators came from, or what community
they were part of?

THE WITNESS: Yes, Arbitrator. Some were
from La Cholefia. That is a community within the
district. As a matter of fact, we have San Pedro
Ayampuc and the other one is San José del Golfo, two
districts, and when we walked the area, we identified
the roads, and they were coming from those schools or
houses. The community members were related to the
dynamics of the place.

The local trade, the local stores we saw for
the mothers that they were waiting for the bus to
stop. The child got off the bus, and they were
waiting for them. So, they waited for the child to
get on the bus, or to finish their homework, to get on
the bus. Go to school and then go and do the
demonstration. So, these are local people.

ARBITRATOR TOWNSEND: Did you mean to
describe everyone who was local or was there a mix?

THE WITNESS: As to the ones that I know of
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as active members of the Peaceful Resistance in La
Puya, they are local. It has been seen that as the
movement grew, they had the support of other
communities, other places that just went there to show
their solidarity, but out of the active members, these
were local individuals from both municipalities, from
San José del Golfo that has eight villages and San
Pedro Ayampuc.

ARBITRATOR TOWNSEND: Thank you. That's all
I had.

PRESIDENT KALICKI: Thank vyou.

Professor Douglas, any questions?

ARBITRATOR DOUGLAS: Just one question,
really, about your assessment in 2016 as to whether
the social opposition was likely to be resolved at
some point, or do you think 1t was so entrenched that
it would not be resolved? What was your assessment at
that time?

THE WITNESS: I apologize, Dr. Douglas,
could you explain a bit more the gquestion?

ARBITRATOR DOUGLAS: Sure.

I just wanted to have your personal

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 809

assessment based upon your knowledge of the social
protests. As of 2016, what was your assessment about
whether or not the social opposition would be resolved
peacefully or not? What was—--was your assessment that
the social opposition would likely continue, or was
your assessment that it may be resolved and the issues
would go away?

PRESIDENT KALICKI: And if I can just
perhaps add to my colleague's question, I guess part
of this is under a scenario in which mining operations
hypothetically would have been permitted to resume as
opposed to just a scenario in which there was no
activity going on. In other words, do you think there
was a prospect of resolving social opposition had the
mine been permitted to reopen, or was this, as
Professor Douglas says, so entrenched that there was
no way forward?

THE WITNESS: The community members were not
opposed to development. They were opposed to the risk
of their life, their integrity, their environment
being all shaken up in such a way that the next

generation, the harm would be irreparable.
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With the appropriate measures by the Company
to begin to guarantee, beginning by information, the
right to information, beginning by taking into account
the right to consultation of the Peoples, beginning
with such things so basic such as approaching directly
the community members so as to not fall into the use
and abuse of the system which, quite sadly, in our
country, brings about conditions such that those who
have more resources are able to impose their will.

In equal conditions, such that the law and
the right would respect that right to life and such,
the Company shouldn't have had to invest in health.
That's the responsibility of the State. They should
have paid interest and taxes based on what they were
producing, and the State 1s the one called upon to
invest.

So, generating those expectations in respect
of quality of life and respecting the open procedures
of dialogue, the community was seeking to have its
authority answer to its doubts, its demands, its
deeply-felt needs experienced by them and felt by them

because resources, at the end of the day, should have
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been invested in improving the use of the land,
guaranteeing the right to water and seeing to it that
there not be any lack of water resources in the area.
It's a dry area.

And so, growing there is very difficult for
people. If the company had respected those processes
and, 1in any event, had demanded of the Government that
it respect the processes, then the State too should
have not lent itself to the first one to--or be the
first one to offer a protection.

The needs, not only in San José del Golfo
but also in the physical space, and in 2014, 23 May,
up until about September of 2016, members of the
police were assigned to two encampments there to take
care of the economic interests and the infrastructure
of the Company.

While in other places, men and women were
seeing their rights violated. Would it have been
impossible to reach solutions? there were specific
things, basic minima that were being asked for, and
that they could have facilitated.

There were conditions that there were over
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and above all this in the system, but the factor of
power and the use of this to co-opt power, that is
what suggested that this would come to pass. So, the
legal remedy was the next phase, and as we all have
seen, as what the community members turned to, we were
calling for, initially, something as basic as respect
for a municipal license so as to be able to build on
given lands.

Something so basic as that, was not
respected by the Company at the outset, and
afterwards, even so, it continued to operate. And
there is a judicial order in that respect that all of
the Parties are familiar with.

ARBITRATOR DOUGLAS: Thank you very much.
No further questions.

PRESIDENT KALICKI: Thank vyou.

So, recognizing both that we are towards the
end of the day and that my colleagues have asked only
very limited questions—--and I should say that I don't
have any additional ones of my own, Mr. Llano, any
questions arising from my colleague's questions?

MR. LLANO: No, Madam President. Thank you
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very much.

PRESIDENT KALICKI: Thank vyou.

Mr. Gosis, any questions?

MR. GOSIS: None here. Thank you very much.

PRESIDENT KALICKI: Thank vyou.

Mr. Garcia, this brings an end to your
examination. The Tribunal is very grateful for your
assistance, which has been most helpful to us, so we
thank you, and you are now excused as a Witness. Have
a good day.

THE WITNESS: Thank you. Good day to you,
too.

PRESIDENT KALICKI: Thank vyou.

(Witness steps down.)

PRESIDENT KALICKI: So, Counsel, this does
bring us to the end of what we can accomplish today.
We will begin tomorrow with the examination of
Mr. Sandoval.

We are, 1in one sense, behind schedule in
that we are behind the particular witnesses that we
thought we would complete by now. I'm not sure we're

behind in terms of time. The Counsel for both sides
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have just chosen to spend perhaps more time than they
estimated on the first three for four witnesses, and
that will inevitably even out later when you have less
time to spend with later witnesses. So, I'm not
unduly concerned, but I assume you are keeping a close
eye on your time usage. We do obviously want to get
the benefit of all the witnesses. So, we will begin
tomorrow with Mr. Sandoval. Is there anything else
that requires resolution before we break?

ARBITRATOR TOWNSEND: Ms. Kalicki, may I
Jjust ask a question.

PRESIDENT KALICKI: Yes.

ARBITRATOR TOWNSEND: Since we had
Ms. Liquez in the waiting room this morning, can we
assume she's back on the active duty list? There was
some question about her health. I just wonder if we
could have an update whether she will be available
tomorrow to testify.

MR. GOSIS: We know she was connected to the
videoconference. Did not eventually exit it. We have
every expectation that she will feel sufficiently well

to participate in the examination, but that is a
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developing health situation which we don't have much
more visibility than the Tribunal does.

We are informed every day as to how she is
feeling, and last we heard, she would probably be in a
position to testify, but we cannot go look further
than that. Unfortunately, that's a bit of the nature
of this pandemic situation.

PRESIDENT KALICKI: Depending on the usage
of time for the next several Witnesses, we may or may
not get to her tomorrow. If we do, it would be at the
very end of the day, given that we first have to do
Mr. Sandoval. 1It's possible that she would be the one
to roll over to the following day.

But, in any event, if we could ask tomorrow
morning first thing when we reconvene to give us your
answer, so that at this point Claimants are in the
position of having to assume they are continuing to
prepare for her. We are obviously eager to hear from
her as we are for all Witnesses, but if there is some
chance that won't happen, please let us know as soon
as you can.

MR. GOSIS: Absolutely, we will.
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ARBITRATOR TOWNSEND: Ms. Kalicki, perhaps
we ask the Respondent to reach out to her, given that
they have got the time difference since it's
afternoon.

PRESIDENT KALICKI: Yes. Yes.

ARBITRATOR TOWNSEND: Get an update and
perhaps send an email to the Claimant.

PRESIDENT KALICKI: ©No, that actually makes
more sense, because the Claimant otherwise presumably
would be spending tonight on final preparations for
tomorrow's exam, so please do give us an update later
today.

MR. GOSIS: Absolutely, we will.

PRESIDENT KALICKI: Thank you. Anything
else we need to address now?

MR. GOSIS: Not on our side.

PRESIDENT KALICKI: Ms. Menaker or
Mr. Llano?

MS. MENAKER: No. No, thank you.

PRESIDENT KALICKI: All right. We wish you
all a good evening.

MR. GOSIS: Same to you. Thank you.
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at 3:04 p.m.,

was adjourned until 8:00 a.m. (EST)

day.)
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