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PROCEEDTINGS

PRESIDENT KALICKI: All right. Good morning
and good afternoon to all.

We resume today with Day 2 of the Hearing in
Daniel Kappes and Kappes, Cassiday & Associates v.
Republic of Guatemala, ICSID Case Number ARB/18/43.

Before we commence with the scheduled agenda
of events, the Tribunal did recently receive an
Application from the Claimants relating to two of the
Respondent's Witnesses who will not be available to
testify. The Tribunal does not wish to take hearing
time to argue this orally, particularly as the
Respondent presumably has also just received the
Application. We would prefer then, instead, to
receive a response in due course from the Respondent
in writing, a similar Letter of Response, and we will
address 1t thereafter.

Let me ask the Respondent, when would you be
in a position to provide a response in writing?

MR. TORTEROLA: Thank you very much, Madam
President.

MS. MENAKER: Madam President, may I just
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say that I apologize. We just lost our connection
again. We have been dealing with IT since yesterday,
and had everything settled, but I just lost you for
everything you said.

PRESIDENT KALICKI: Okay. Well, all I said
was that we acknowledge receipt of the Claimants'
application regarding the two Witnesses, that we do
not wish to take hearing time this morning arguing it.
Instead, we will afford the Respondent an opportunity
to respond in writing, and I was Jjust asking the
Respondent when they thought they could file such a
response.

MR. TORTEROLA: Thank you very much, Madam
President, and Members of the Tribunal. I think that
your Decision is very fair because, as the consequence
of the time difference, otherwise, we are going to be
surprised every morning when we are getting up with
some communications from Claimants' Counsel, which is
six hours ahead of us or five hours ahead of us.

Having said that, we are going to do our
best to respond by tonight; if it's not possible, by

the end of the hearing day tomorrow.
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PRESIDENT KALICKI: All right. That would
be fine.

It presently does not appear to the Tribunal
that a ruling on this particular application is
urgently required. Obviously, we will get you a
ruling once we've received the responses by both
Parties, but if there is anything in the Witness
testimony before you receive a ruling from us that
turns on this issue--for example, 1f any, of the
immediate Witnesses were planning to address or rebut
something that is in the contents of these Witnesses'
statements, just please flag that for us. Please flag
"The questions I'm going to ask are responsive to
Ms. Gonzéalez's Witness Statement and, therefore, may
turn on the outcome of the ruling." Just flag that so
we are aware. But otherwise, let's press ahead, and
we will resolve this in due course.

MR. TORTEROLA: Thank you very much.

PRESIDENT KALICKI: Thank vyou.

Before we begin with the first Witness, are
there any other procedural issues that the Parties
wish to raise?
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MR. TORTEROLA: We don't have anything.

MS. MENAKER: Not from the Claimants.

MR. TORTEROLA: Nothing here. Thank you
very much.

PRESIDENT KALICKI: All right. Thank vyou.

Well, then, the first order of business 1is

to call Mr. Daniel Kappes for his testimony, so 1if he

could be brought in.

ZOOM TECHNICIAN: One moment, please.

313

Okay. Mr. Kappes, if you could, please turn

on your camera and unmute your microphone.
All right. Thank you.
THE WITNESS: Okay. I think I'm unmuted.
Can you hear me?
ZOOM TECHNICIAN: Yes, we can. Thank you.
PRESIDENT KALICKI: Thank vyou.
DANIEL W. KAPPES, CLAIMANTS' WITNESS,

CALLED

PRESIDENT KALICKI: Good morning,
Mr. Kappes.
Could you confirm for the record that you

B&B Reporters
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can both see me and hear me adequately?

THE WITNESS: Yes. Everything is fine. I
can see you and hear you.

PRESIDENT KALICKI: Excellent. Well, thank
you for coming to assist the Tribunal today. I have a
number of instructions for you before we get started.

First, because a Court Reporter is taking
down all of our words and because they are also being
interpreted, try to speak slowly, if you can. I would
ask both Counsel and Mr. Kappes to try to briefly
pause between question and answer to allow everybody
to catch up and, most importantly, avoid interruptions
and overspeaking each other. That makes it very
difficult for the Interpreter and for the Court
Reporter.

THE WITNESS: Yes, I tend to speak fairly
quickly, so if somebody wants to remind me now and
then--that's all right--to slow down.

PRESIDENT KALICKI: Well, we may well have
to do that. I'm a New Yorker. I speak quickly, too.

THE WITNESS: Okay.

PRESIDENT KALICKI: And the Court Reporter
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is certainly requested to remind me as well, i1if that's
necessary.

If you don't understand a question, please
say so, and Counsel will either rephrase or repeat it
for you. If you do understand a question, I'd like to
ask to you try to answer it concisely. If it's a
yes—or-no question and it can be fairly answered "yes"
or "no," please do. If you feel it requires
clarification, we understand that, but because time is
limited, try to keep your answers direct and concise.
And I will remind each Witness of the same thing.

Do you understand those instructions?

THE WITNESS: Yes. That's fine.

PRESIDENT KALICKI: Thank vyou.

Could the witness be shown the ICSID
Declaration in Rule 35(2).

Could you please—--

THE WITNESS: Do you want me to read this?

I solemnly declare, upon my honor and
conscience, that I shall speak the truth, the whole
truth, and nothing but the truth.

PRESIDENT KALICKI: Thank you.
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And in addition to that affirmation, I am
required by Procedural Order Number 10 to ask you also
to affirm that you will not receive or provide
communications of any sort during the course of your
examination.

Do you so affirm?

THE WITNESS: Yes, I so affirm.

PRESIDENT KALICKI: All right. Thank you
very much.

In this case, I will hand you over to
Ms. Menaker. I assume, she will have you acknowledge

and adopt the contents of your Witness Statements and

so forth.
So, Ms. Menaker, we're in your hands.
MS. MENAKER: Thank you.
DIRECT EXAMINATION
BY MS. MENAKER:
Q. And good afternoon, Mr. Kappes.
A. Hello. How are you?
0. Fine. Thank you.
So, in this proceeding, you have submitted
two Witness Statements. The first is dated on the
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19th of July 2020, and the second is dated on the 10th
of June 2021. Do you affirm the content of those
Witness Statements?

A. Yes. To the extent I remember them, and I
just recently read them, so I think they are accurate.

Q. Thank you. So I'm going to just ask you a
couple of questions before having Respondent's
attorneys ask you further questions.

So, to begin, can you tell the Tribunal what
led you to make your investment in Guatemala?

A. I formed Kappes, Cassiday & Associates back
in 1972, and right from the beginning, we were always
an entrepreneurial company, SO we were always looking
for projects of our own, as well as consulting to
others.

By the time this Project came about in the
mid-2000s, we had just finished two projects of our
own, Berenguela in Peru and one in Bolivia that we
owned, and we successfully made money on those.

Before that, we had worked on a project in Ghana that
we made money on.

So we were looking for projects that we
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could invest in and continue that route forward.

We met Radius at a show in Toronto in 2003,
I believe. We looked at Tambor. They had Tambor
exhibited in their booth, and we said we were very
interested. It was the size of project that was
perfect for us, but at that time Gold Fields was
involved in it, so they said it was tied up. But we
continued to follow that, and I think in early 2006, I
may have called Simon Ridgway and said, you know,
what's happening? And he said, well, Gold Fields just
left. We would be very interested in talking to KCA.
So we started conversations then and decided by early
2008 that this was a good project.

As a consulting firm, Kappes,
Cassiday & Associates has worked a lot in Central
America, in Guatemala. We did studies for the Marlin
Mine, for Glamis Gold at that time; it is now
Goldcorp, and we did studies for Sierra Blanco. We
had built a recovery plant for Glamis Gold in
Honduras. We had a project of our own a few years
prior to that, a small project in Costa Rica. So, we

were quite familiar with Central America in general,
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and we've always worked a lot in México and in Peru,
so we basically had a lot of experience in
Spanish-speaking countries, and we liked what we saw
in Guatemala.

Q. So, thank you. So, can you also tell the
Tribunal a bit about the social programs and
investments you made in Guatemala while you were
operating there?

A. Yes. Right from the start we wanted to sort
of get a feel for what the people in the area thought.

So, I guess there were sort of maybe three
aspects to what we did in Guatemala. There was the
social aspects; there were the community development
aspects, such as education and medical care; and then
there were the--sort of the hardware aspects of fixing
up things in the local community. Those were all
targets of ours.

When we first signed the Agreement with
Radius, we basically--there were four Radius people
that came onto our payroll. They had been on Radius's
payroll since 2000. Three of those were geologists,

and one was sort of a secretary-office manager.
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So, we had those people come over to our
payroll, and they informed us of what they knew about
the site. They had been working on the site since
2000. And so, we basically felt that this was a good
way forward. And so, we started early in the game to
figure out what the social aspects were. Then we
hired a firm prior to receiving our permits that
helped us with the interaction with local people.
Over the course of the time we were there we had three
different firms working for us, primarily involved in
social aspects of the Project.

During that period we had medical clinics
on-site. We had a dental clinic on-site full-time.
We at one point gave classes on-site from a university
in Guatemala City, an extension service, to local
citizens. We didn't limit those to mining. We said
whatever the local citizens wanted, if we could get a
few people together, we could give them a class.

We provided computers to the local school
kids. We fixed roads in the area of the mine. 1In
fact, there was--even outside the area of the mine

there is an indigenous community, Nacahuil about
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five kilometers north of San Pedro Ayampuc, and that
road had been washed out, so they couldn't drive to
their down, so we sent a contractor over to repair the
road. And in about 2013, we discovered that a lot of
the houses in the area had a real problem in that the
roofs of the houses were galvanized steel. The people
in the area were fairly poor, and the galvanized steel
had corroded over the years, so a lot of those houses
had water dripping into them during rainstorms. So,
we created a program of replacing all the galvanized
roofs. I think we provided galvanizing for maybe a
thousand different roofs. So, we did a lot of wvarious
things in the area.

At one point we had a doctor working for us
who was quite well-known in Guatemala City, and we
told him he could go out and examine the local people
on-site, and if they needed surgeries or whatever, he
could organize that, and we would pay for it. So we
probably--I'm not sure of the exact number, but there
were probably five to ten significant surgeries that
we paid for at hospitals in Guatemala City for the
local community.
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So, we did a lot of that kind of thing.
Q. Thank you very much, Mr. Kappes.

MS. MENAKER: So, I have no further
questions.

I just note for the Tribunal that a couple
of times, our internet connection was unstable, and we
have moved our entire setup to a different place. And
so, 1t seems to be okay right now, and I hope there
will be no problems. We've tested for hours this
morning, soO we can continue.

PRESIDENT KALICKI: Well, let me ask about
contingency, because if you lose internet, I won't be
able to ask you about contingency.

First of all, is Mr. Kappes in the same
location so he would be subject to the same loss of
internet if you lose it, or is he in a different
location?

MS. MENAKER: He's in the same location, but
in a different room, of course; but we were told it
was just a problem with the large conference room we
were using yesterday, so we've moved everything to
another conference room.
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They did two hours of testing with FTI and
everybody this morning that apparently went okay, but
it's gone off--you know, and it's for short periods of
time, but for three or four times in the last few
minutes.

PRESIDENT KALICKI: Perhaps if it's mostly a
problem specific to one room, I wonder if, while
you're working in this room, if one of your tech
people could try to set up an additional connection in
a different conference room, and, i1f need be, you
could switch rooms if you had a crash? I just want to
make sure we don't lose time.

MS. MENAKER: I'll keep trying to--yes, I
understand. We have the tech people here, but I will
also have them set up another thing in a different
room, even if I Jjust need to run over there.

PRESIDENT KALICKI: Okay. Just any
belts—-and-suspenders arrangements we can do would be
appreciated.

MS. MENAKER: Sure.

PRESIDENT KALICKI: All right. Please

continue.
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I'm sorry. You've rested direct. I
apologize.

So, we are over to Mr. Torterola or
Mr. Gosis. I'm not sure who will be handling cross.

MR. TORTEROLA: Thank you very much, Madam
President. My partner and colleague Diego Gosis will
be handling the cross-examination of Mr. Kappes.

Thank you.

PRESIDENT KALICKI: Thank vyou.

Thank you, Mr. Gosis.

MR. TORTEROLA: You are muted.

MR. GOSIS: Can you hear me now?

FTI: Yes—--not anymore. You muted your
microphone again.

Now we can hear you.

MR. GOSIS: All right. Perfect, then.

MR. TORTEROLA: Just for you to be aware,
your microphone looks muted to us. I don't know if
something might be wrong.

MR. GOSIS: I think the issue is FTI
possibly--I'm using sound from a connection which is

not my computer, but a computer I have to my right.
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So, 1t's a separate microphone with a better capturing
device. So, maybe when I was being automatically
unmuted or muted, they were just switching the wrong
computers, and that caused the issue.

But can you hear me well now, Mr. Kappes?

THE WITNESS: Yes.

CROSS-EXAMINATION

BY MR. GOSIS:

Q. Perfect. Thank you for that.

So, I thank Madam President for the
indications she started early on about the logistics
of examination. This is a rather complicated
exercise, additionally because of time zones and
videoconferencing, and one additional very complicated
issue is that we have not only Stenographers, but also
Interpreters, and then Stenographers in two languages
picking up the entire conversation. So, 1in addition
to the suggestions and requests that Madam President
gave you early on, I will also ask that you maybe try
to give a little caution, a few short moments--not
much, but enough that everything we say that gets

translated gets picked up on the stenographic version
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in both languages.

And T will try to myself exercise restraint
in reasking something of you if there is a
conversation, but I will ask that you exercise similar
restraint and not jump to answer a question. Let's
maybe give a little moment so that everything gets
registered in the question, and then you can answer.

If at any point there is any question that
you don't understand or do not quite hear, don't
hesitate to let me know, and I will be more than happy
to repeat it or rephrase it.

Also, I profit from the President's request
also. If there 1s any answer you can give in short
form, as opposed to long form, we would in every
instance prefer the short form. If there is something
else you would like to say which is not an answer to
my question, Counsel to the Claimants--your counsel,
actually; of course, you are not only a Witness, but
also one of the Claimants in the case--will have an
opportunity to conduct redirect examination after
we're done, so there is no need for you to provide

comments which are not an answer to my question.
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That said, if the same point you think would
make a fairer answer to the question I make, within
the time limits that we have, I'll try to accommodate
you 1f you will decide, perhaps, to engage on some
additional thought you want to share with us.

Are we clear on these instructions this far?
Do you need any additional guidance?

A. No. I think I'm fine. Your screen has just
frozen, but I can hear you okay.

PRESIDENT KALICKI: It appears fine to me.
If it's still frozen on Mr. Kappes's end, then it is
probably Mr. Kappes's internet.

MS. MENAKER: I think it's unfortunately our
office. I don't know i1if you can hear me.

PRESIDENT KALICKI: Yes, we can.

MS. MENAKER: Yes. So, it's been freezing
on my end a few times, although for brief moments, and
then I can still hear.

So, Mr. Kappes, can you still hear?

THE WITNESS: Yeah, he's unfrozen now and I
can hear everybody.

PRESIDENT KALICKI: All right. Let us press
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ahead the best we can. I am concerned that this--if
this is going to be a continuing problem in the
Claimants' offices, because we will lose a lot of time
every day 1f this, every five minutes, is going to
keep happening. So, do what you can.

MS. MENAKER: For the last two years I've
had hearings at my kitchen table, and we might move
there, especially with the Tube strike this morning.
I'm just about ready, but let us proceed.

PRESIDENT KALICKI: All right. Let's go
forward. Thank you.

MR. GOSIS: Just so we will not have any of
the witnesses in Ms. Menaker's kitchen, but if we do,
we would like to have some heads-up.

BY MR. GOSIS:

Q. Mr. Kappes, do you speak Spanish?

A. At the moment, very sparingly. When I was
working in Guatemala, I spoke it quite fluently, but I
haven't spoken it a lot for the past couple of years,
so I'm pretty rusty.

Q. But if--we will try, for most of the

documents that we show you and we conduct examination
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through, in some cases the original Spanish version is
clearer visually or the language is clearer than the
English, so we may show you some documents in Spanish.
If a document is in Spanish and not in both languages
and you do not understand the language as shown on the
screen, do ask, and we will read it out so that you
can hear it interpreted by the Interpreters which you
can hear through your headset there, so you get the
English version of any Spanish documents we show you.
But I hope it is not going to happen with most of the
documents, and the fact that you have some command of
the Spanish language, I think, will very much help us.

PRESIDENT KALICKI: Mr. Gosis, let me just
interrupt you there, because not all Members of the
Tribunal are fluent in Spanish, so it is useful for us
to also have the English, even if Mr. Kappes can
follow you in the Spanish. We can pull it up
ourselves from our own Hearing Bundles, but there is
some utility in showing it in both languages.

MR. GOSIS: Absolutely. And for 95 to
97 percent of the documents, at least the documents we

will use, there are bilingual versions available. But
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there are certain portions of the documents that were
not translated by Claimants, and so we only have the
full Spanish and an abridged English translation, and
there may be the need to read it out loud.

PRESIDENT KALICKI: All right. Okay. If we
get to a point where we don't have an English
translation in the record, then we may call upon the
assistance of our Interpreters.

MR. GOSIS: I will do my--I'm an Interpreter
myself; I've been practicing a long time. But I'm
aware of the needs of the--of the tools of the
industry, so we will turn the English interpretation
of the text on the screen into the English written
version of that, and we will find a way to make it a
successful exercise, at any rate.

PRESIDENT KALICKI: Okay.

MR. GOSIS: Thank you very much.

And by the way, we have uploaded the
Examination Bundle onto the FTI platform, but I don't
know if FTI has already released access to the
Examination Bundle for Mr. Kappes already, to the

Tribunal and opposing Counsel and Mr. Kappes himself.
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ZOOM TECHNICIAN: We've just released the
password. Thank you.

MR. GOSIS: Thank you. Thank you very much.

I think Mr. Kappes was with us yesterday.

He probably knows he's the first Witness being
testified at this Hearing.

So, the way we will have the documents shown
to you is I will refer to a document using the
reference which exists in the records, for instance,
Exhibit CL-401, or something of the sort, and FTI will
put that document on the screen so that we can all see
that. I know everyone on the call has independent
access to both the entire record and also the specific
bundle of documents that we have identified for
examining Mr. Kappes. So, I think that will allow
anyone who doesn't get good connection to the wvideo
feed on the screen can follow the documents through
the audio they get, identifying the document. And
also, I guess the Transcript will show any reference
to the documents for anyone who is momentarily lost in
the video.

You mentioned, just a few minutes ago in
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your direct examination, that you had finalized two
investment experiences before you decided to get
involved in this Guatemalan project, and you mentioned
that you had--I'm paraphrasing you, but if you feel it
is not entirely fair, do correct me, Mr. Kappes.
But you had cashed out on a project in

Ghana, I think it was. You didn't say it was in
Ghana, but from the name of the mining project you
mentioned and having read your Witness Statement, I
assume it was a Ghanaian project. And then you said a
project in Bolivia. But when I read your Witness
Statement, your First Witness Statement,
Paragraphs 12, 13, 14, you were referring there to a
project in Pert, not in Bolivia. And if you need to
see that portion of your Witness Statement or you want
to comment on this, Jjust...

A. No, I saw that. And actually that was left
out. There was a project--the one in Ghana was a
project called Wassa; 1t was very successful. And
then we had a project both in Bolivia, and a second
project in Pert about the same time. So, we had two

projects that we were owners of. In Bolivia we were
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100 percent--sorry, we were 67 percent owners.

Q. And by the time you decided to invest in

Guatemala, you had left all three projects then?

A. Well, yes. I mean, all the time from the
time we founded the company in 1972 until we went to
Guatemala, we were always looking at projects, so we
had a few little, small things that we looked at and
then dropped, but those were the major projects, yes.

Q. And you made money on your Peruvian mining
endeavor and your Ghanaian mining endeavor and also
your Bolivian mining endeavor, or did you lose money
on any of the three?

A. In Bolivia we lost a little bit of money.
On the projects in Ghana and Peru we made quite a bit
of money on both of those.

Q. So, how much, approximately, do you think
you lost in the Bolivian project?

A. I don't really have a number off the top of
my head. We went into the Bolivian project with a
very high-technology silver recovery plant, and it

worked, technically, very well. But when we started,
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the price of silver was $5, and the market for silver
said that silver was going to go up; instead, it went
down. So, probably in two years, we produced about

2 million ounces of silver. At the end of the
project, silver was down to $3.50 an ounce, which was
below our production cost. So, we then sold the
project to a Bolivian company which converted it into
a simpler cyanide plant. We had a very complex flow
sheet. They made money on cyanide since they didn't
have to then have a large investment of their own.

Q. So, you made money on the Peruvian project
and the Ghanaian project. How much, if you
remember--I have to ask one additional favor.

Because of the stenographic record, I would
need to ask of you, you let me finish your question
before you give a full sentence as an answer so that
the record doesn't get half sentences throughout.
Even if you did get the gist of where I'm going,
please let me finish the gquestion so it gets reflected
in the Transcript.

And the question I was making is, how much
do you think, or do you remember, you made on the
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Peruvian project?
A. On the Peruvian project, we had invested a

total of about $2 million and sold it for about 12.

335

On the project in Ghana, we invested less than 100,000

and sold it for about 3-3.25 million, I believe.

Q. And how much have you invested in the
Bolivian project?

A. You know, again, I don't have the details
with me. We were essentially half owners and
operators of it, so those records are all available,
but I don't remember, off the top of my head. We ran
it for two years, and we probably had a monthly
expenditure of, say, 50 to $60,000, so I'm going to
roughly guess, a million dollars.

Q. So, this i1s the extent of your prior
experience as an equity holder in mining projects
before Guatemala. But you had consulting services;
your company had provided consulting services for

other mining projects since 1972, as I understand it;

right?
A. Yes. Consulting is not really the best way
to put it. From the time we started, our goal was to
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take projects in which we would interact with the
corporate geologists who were developing a project,
and then work with them through engineering and
construction management. So, on several of those
projects, we actually not only did consulting
engineering, but we actually did construction
management and then hired the people to actually run
it, produced the first gold bars, and then turned that
over to the client.

Q. In your Witness Statement you mentioned--I'm
going to try and find the exact reference--that
35 percent of your bidding came from the United
States, and I understood that to mean that that was
bidding from consulting services, but maybe I got it
wrong then.

A. No, that's correct. We consider--at KCA, we
don't consider the project income in sort of our
normal general bank statements. For instance, we
built three projects in México where our contract was
over $100 million for each project, but in sort of my
way of thinking and in KCA's way of thinking, we only

think about the income we get to serve as billing for
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those. So, typically on a $100 million project, we
might have, say, 6 percent of that billing that comes
onto the KCA payroll. The majority of our clients are
Canadian clients because they are the people that run
the exploration business, and the majority of the
projects are outside the United States. So,

30 percent of our business, or 35 percent, is in the
U.S. simply because Nevada is the center of gold
production and gold technology in the world, so that's
where we are based. Nevada produces about

6 million ounces a year, so 1it's a big, active mining
center.

Q. All right. So, when you say in Paragraph 14
of your Witness Statement, in the last two lines,
"from 2000 until Tambor was shut down in 2016, KCA
generated about $20 million in net income from its
consulting business," this doesn't speak to the
entirety of the income of KCA?

A. It probably does. It speaks of net income.
Another way of saying that is profit or positive cash
flow, so not gross income.

Q. But my question is, if you follow on that
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same sentence, it says "net income from its consulting
business." So the question is actually aimed at this
consulting business reference here.

Is there any other net income from KCA that
is not included in this 20 million, or was it just a
general moniker for your activity at KCA?

A. Normally our consulting business 1is about
$12 million a year, and our net income would be maybe
$2 million a year of that total. So, the net income
is the gross sales minus the costs. And it also
probably includes--again, it is a little bit nebulous,
but it would include the profit component of the field
construction projects.

Q. So, all of your net income for KCA would be
included in this 20 million; right?

A. Yes.

Q. So, how many projects would you think
you--you or KCA as an entity--have been involved in
since 19727

I'm getting an indication the 360 camera is
not showing all of the room. I'm not watching it

myself, but I wonder whether someone at FTI can help
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us on that point.

ZOOM TECHNICIAN: It seems to be working
fine on our end. I sent a message through to Counsel.
You just need to make sure you pin the participant and
you should be able to see the full room.

MR. GOSIS: All right. 1If that's not the
case, I'm probably going to get another note in a
second or two, but let's assume everything works
perfectly.

BY MR. GOSIS:

Q. Sorry, Mr. Kappes. You were saying?
A. I seem to be okay here.

In a given year, we work on--in a given
month, let's say, we usually bill out about 30
different clients in the lab and about 20 different
clients on the engineering side. The lab projects
might typically last for six months or so, and the
engineering projects for a couple of years. So, you
could do those numbers. But, basically, in a given
year we might have, say, 10 new engineering projects
and 20 new laboratory projects, so we work on 30 new

projects a year. And that's probably been the stable
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situation since 2000 or so, from 1972 until, say,
1985. I'm sure we were under that.

But over the years, it's been several
hundred projects.

Q. And how many failed projects have you got to
work on among these several hundred projects?

A. Well, very few. I mean, some projects fail,
and obviously i1if we're consulting the clients, we
can't control clients' decisions on their projects.
But of the projects that we have managed, there was
one in México that we felt didn't work the way we
expected it to. But we do pretty high-level
engineering work, and generally what we work on are
projects that are fairly straightforward metallurgy,
so we try not to have failures. I don't recall any
major failures that we've had.

Q. I mean, I'm just going back to what you told
us about your own personal experience as, say, a
mining investor of sorts.

Out of three projects, you lost money on
one. That's about 30 percent, if you ask me, and I'm

wondering whether you were particularly unlucky or
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whether the statistics of other people were better or
worse than yours. That's in short. I'm not sure if
the question--

A. Out of the three projects, we made probably
net about $10 million on two of them, and we lost
$1 million on one of them. So, we netted $9 million
on three Projects. And the third project was
technically a success. It's just the price of silver
went the wrong direction. That's not uncommon in the
mining business.

Q. But if you were to try and figure out how
many projects--did all three projects, Ghana, Pert,
Bolivia, have Feasibility Studies?

A. Not when we invested in them. The one in
Ghana was an early-stage exploration Project. When we
invested Peru, we took over a Project which had
been--had been dormant for like 30 years, and part of
what we did there was develop a Design-Cost Study, but
we didn't develop a full Feasibility Study. We do a
lot of that. We make a lot of Feasibility Studies for
clients. And in Bolivia, now, we had, again, a

Design-Cost Study but not a Feasibility Study.
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0. All right. But I understand that your
answer meant, at least to me, that you may be winning
some projects and losing some other projects, but if
you make enough money on one project, you don't really
care. And you were kind of doing an aggregated result
of the three Projects. But my question was,
individually considered, you had three Projects and
made money in two, lost money in one.

Can you confirm this?

A. Yes.
Q. And in the hundreds of projects that you
have worked on--"you" here means either you or

KCA--you said only very few projects lose money. That
I took that to be your testimony, but I don't know if
I got you right.

A. Well, it's not an easy question to answer
there. As mining projects—--mining projects will start
up and some of them run for five years and are very
successful. Some of them run for 20 years and are
marginally successful. Some of them are hugely
successful, long term. Like we've worked on Round

Mountain in Nevada, which actually started up in 1930,
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and i1t is probably the biggest mining project in
Nevada at the moment. It has produced over
20 million ounces of gold and is still going strong.
We didn't do the Feasibility Studies on Round
Mountain, but over the years we've worked on it quite
a bit. So, that would be a success.

But i1s that attributed to work we did? No.
It's attributed to the work that a lot of people did.

By the same token, when you work on a big
mine, a lot of people work on the big mine. So, I'd
have trouble saying that every project we've worked on
has been a success. Successes are a function of all
of the groups that work on the mines; the geologists,
the engineers, the operators, and, of course, the
price of gold.

Q. Did you work on any unsuccessful projects in
Guatemala, for other companies? I'm not talking about
Exmingua here.

A. Well, that gets down to the definition of
"unsuccessful." The answer is no. We worked on
Marlin, which was a very much of a success after we
worked on it. It went into production and was very
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profitable for a long time. We've worked on Cerro
Blanco, which has been in development long term, and
so Cerro Blanco is an unknown. Whether it's a success
or not a success is yet to be determined.

Probably Cerro Blanco will not go into
production for at least another five years, and maybe
longer. $So, sometimes projects take a long time. At
Ocampo in México, which was a Project where our
Contract there was $105 million to build the recovery
plant and the infrastructure. We worked on that
Project for nine years through three different owners.

So, the first owner was an exploration
company. They sold it to a second one. The second
one couldn't seem to raise the money. So, they sold
it to a third one. So, I guess, for those companies
it may have been a failure, but the third company was
a Canadian company that put it in production and very
successfully.

Q. So, but you would agree that Cerro Blanco is
certainly not performing the way whoever retained your
services at the time originally thought it would;

right? I mean, you just said, we still don't know
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whether it's a success or not. So, I'm guessing
something didn't go exactly the way it was planned.

Or were they planning for ambiguity?

A. Yeah, I'm not so sure can you say that. 1In
the mining business 1s a very long-term business.
People who picked up Cerro Blanco initially realized
that it was a very challenging Project. Yes, they
spent money on it, I am sure, too, because they
expected it to go into production, but the fact that
it didn't go in production soon enough is Jjust
a-—-naturally occurrence in the mining business.

The initial Cerro Blanco people have,
basically--I forget who the original Cerro Blanco
people were, but they sold it off to different
companies. I don't think any of those companies went
out of business, so, to the extent that Cerro Blanco
was a success 1in that it moved them from Point A to
Point B along the long continuum of mining company
successes, I think that's the case at Cerro Blanco,
but I don't know that.

Q. So, what you're saying is it's natural in

the mining industry that you would have to build in
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some space for some contingency--that I think the
words you used were "it's a natural occurrence in the
mining business." You were saying the experience of
going into production, that they didn't go as fast,
and that's a natural occurrence in the mining
business. I'm trying to read from the Transcript, but
I lost just the page, so I'm doing it from memory.

A. Okay. It's a natural occurrence, of course,
in any business. It's not just mining. But whether
you are building cars or sending rockets into space,
the plans that you have on Day 1 are not the plans
that you end up implementing, so every business has to
be flexible.

Q. Would you consider KCA at any point in the
last 20 years was a big company or a mid-sized company
or a small company? How would you define it,
yourself?

A. I would define it as on the small side of
mid-size.

Q. Small side of mid-size.

And we have, as you probably have

realized--we have reviewed a lot of documents
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regarding your operations in Guatemala, and the
documents from KCA that made it into the record of the
case. I don't seem to remember any reference to the
General Counsel of KCA.

Did KCA at any point in this period have a

General Counsel?

A. Yes, we did.

0. And what is his or her name?

A. Jorge Ascencio.

Q. Would that be the General Counsel for

Exmingua or for KCA, or was it one and the same thing?

A. It was one and the same thing. Exmingua,
KCA, and KC Mineras Guatemala were all the same
company.

Before we took over Exmingua from Radius, T
think Radius had their own General Counsel, who was
not Jorge Ascencio, but I don't remember who their
Counsel was.

PRESIDENT KALICKI: Mr. Kappes, could you
clarify the answer you gave. I didn't understand it.
You said Exmingua, KCA, and KC Minerales Guatemala

were all the same Companies. What did you mean by all
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the same Company? They are three different Companies,
presumably.

THE WITNESS: Yes. As of now, and as of
shortly after 2012, KCA and Dan Kappes, which are
legally one and the same, owned 100 percent of
Minerales KC, SSM KCG, Minerales KC Guatemala.

PRESIDENT KALICKI: ©No, I understand the
ownership structure, but the question was whether you
had the same General Counsel for three Companies, and
your answer to that was yes. And then you said
because all three were the same Company.

Did you run them all with the identical
officers and directors, for example? Or I don't
understand what you mean by they were all the same
company.

THE WITNESS: Yes. I think that what you
just said is correct. Basically, we ran them all as
one company. We did not distinguish between those
three Companies. Basically, we did not have a Board
of Directors, per se, because they were private
companies. So, we had advisors, which are the same

advisors we used in Reno for KCA, and then in
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Guatemala we had primarily Jorge Ascencio as our Legal
Advisor, and so, but within those three Companies, we
did not actually distinguish a different legal entity
as far as we were concerned.

Minerales KC Guatemala really existed simply
to transfer money from the U.S. into Exmingua. It was
more of a functional transferring Company, so it
didn't actually do much.

PRESIDENT KALICKI: Were the accounts of
those three Companies kept separate and distinct?

THE WITNESS: Oh, I think they are. I
haven't really personally paid attention to those
accounts, but to the extent that there was any
meaningful difference in accounting, no, there wasn't.
Like I say, Minerales KC Guatemala was simply a
holding company to transfer funds. Exmingua was
separate and accounted differently from KCA, so
Exmingua has i1ts own set of accountants, its own set
of books, and it has an independent CPA in Guatemala.

PRESIDENT KALICKI: Okay. And let me return
you to Mr. Gosis. I just wanted to understand your

prior answer.
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THE WITNESS: Yes.

PRESIDENT KALICKI: Thank vyou.

MR. TORTEROLA: Madam President, we have a
concern here. It seems that Mr. Kappes has two
different monitors in front of him, and that one of
the monitors is not the monitor that has been provided
by FTI. We would like to make sure what that
situation is. I'm sorry for interrupting.

THE WITNESS: Yeah. You're right. There
are two monitors. On the one side, I have little
squares of all of the participants, and on the other
side it's like right now, it is your face. So, it was
the face of whoever is talking at the time.

MR. TORTEROLA: That is impermissible. I'm
seeing Ms. Menaker to type every time that there 1is
response to be given. I'm requesting that only the
computers provided by FTI are in the room.

PRESIDENT KALICKI: All right. Hang on.
Hang on. Let's take pause. I don't think we need to
spend time speculating on what is being shown on the
screen when we can get an answer to that.

First of all, as I understand Mr. Kappes's
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testimony, he has one screen which has the gallery
view of Zoom, and then one has Zoom breaks out. It is
either the face of the person who is speaking or the
document that's being shown. I actually have the same
two screens.

THE WITNESS: Yes. That's true. That's all
I have on my screens are that.

PRESIDENT KALICKI: But I gather what has
happened is those two functions are being split
between two screens rather than two boxes on one
screen, and that's the only difference here.

Let me ask FTI, are you controlling both of
Mr. Kappes's screens, or only one of Mr. Kappes's
screens?

ZOOM TECHNICIAN: Mr. Kappes's screens are
equipment provided by White & Case, so we don't have
control over them.

PRESIDENT KALICKI: All right.

MS. MENAKER: And let me just--can I just
say that we don't have only--excuse me.

(Overlapping speakers.)

MS. MENAKER: We got the 360 camera from
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FTI. We did not get any screens. All of us here have
two screens. I have one screen where I see the boxes
with everybody on Zoom. Right now, I see Mr. Kappes,
and I see the Transcript, but then when they pull up a
document, I see the document on the other screen. So,
we always have one screen for the documents.

Like now, we see the Witness Statement on
one screen, and Zoom on the other screen. And that's
exactly what we have set up in the Witness room. It
is just double screen, resume, and the documents. But
there is no communication whatsoever.

PRESIDENT KALICKI: All right. I don't
think the Tribunal's Orders required each Witness to
use a complete rental package from FTI. They
only--FTI offered the rental package for those
Witnesses who wished it. I think we only required the
360-degree camera.

If you have continuing concern about what is
being shown to the Witness on the screens, I suppose
during a break the 360-degree camera could be
reoriented so as to capture the view from over his

shoulder towards his screens. That may not be the
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most useful view because then you only see the back of
the Witness's head but it would allow you to see
what's on his screens. So, if that's important to
Counsel for the Respondent, we can certainly do that.
MS. MENAKER: And I just say, I do resent
the implication. That would be entirely unethical,
and obviously against your Orders to suggest that I
would be corresponding with the Witness while he's
testifying? I mean, this is just a double screen view

like we all have. I do resent that implication.

(Overlapping speakers.)

PRESIDENT KALICKI: Counsel, Counsel,
Counsel, we are in the middle of a Witness
examination. Any issues that you wish to raise can be
raised, perhaps, when we're not in the middle of the
Witness examination. The only issue for the Witness
examination is whether the Witness is appropriately
being shown only the content he is allowed to be
shown. That can be solved by double-checking the

360-degree camera.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 354

It is not a service of the Tribunal for you
and Ms. Menaker to start debating what happened in
another case that is not before us. If it 1is
important to you, we will take a break now, I will ask
someone to reorient the 360-degree camera, so you can
view the Witness's screens. I personally wonder if
that is the best use of our time, but if it is
important to you, we certainly can do that.

MR. TORTEROLA: Ms. Kalicki, unfortunately
this 1is very important to us. We cannot believe that
White & Case, 1in order to cut corners decided to rent
just a camera and not the computers. Our computers
are being controlled by FTI. That this is affecting
the integrity of the proceedings. We cannot continue
in these conditions. If we continue in these
conditions, I will need to make an application.

Unfortunately, I'm seeing your face in
disbelief, but this is very important for Guatemala.
We cannot have a person that we don't have control on
the information that he's receiving in front of him.
I'm very sorry, but this is very important, and we

need to make sure that he's not receiving instructions
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on how to respond every time that a question is being
put to him.

PRESIDENT KALICKI: Okay. All right.

MS. MENAKER: Outrageous.

PRESIDENT KALICKI: Okay. I am concerned
that this is a new requirement that Counsel never
raised with the Tribunal at the prehearing conference.
If it was essential to you to have every Witness have
rental equipment that could have been requested. It
was not. Witnesses have screen set-ups. What is
important is what is shown to the Witness on the
screen, not who provides the screens.

And it seems to me you can receive adequate
assurance as to what the Witness is shown by our
reorienting the 360-degree cameras so that at all
times a member of your team can be watching over the
Witness's shoulder. If you've said that's important,
let us take a break for a moment.

(Overlapping speakers.)

PRESIDENT KALICKI: Let me ask White & Case,
do you have a tech person who can enter the room

during the break where Mr. Kappes is sitting and
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reorient the 360-degree camera so that--I'm looking at
it now. Instead of the current view, which shows a
side view of Mr. Kappes, you can show the view from, I
guess, behind his shoulder pointing to his screens?

Do you have someone who can do that to reorient the
camera?

MS. MENAKER: I'm sure we can.

PRESIDENT KALICKI: All right. Let us take
10-minute break now to have this done. And then we
will return. Okay?

MR. TORTEROLA: Thank you very much.

(Brief recess.)

PRESIDENT KALICKI: I see lead Counsel have
rejoined us. I don't see the Witness. Oh, there 1is
Mr. Kappes. Okay.

All right. During the break, the 360-degree
camera has been reoriented so that it shows the
complete contents of what is being shown to the
Witness. As you can see on the big screens in front
of the Witness, he sees the Zoom faces on the left;
and when a document is being shown, he sees that on

the right. Right now, there are more Zoom faces
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because no document is being shown. To the left of
his big screen, he has a laptop which shows the
Transcripts.

The Tribunal can verify it 1s simply the
Transcript. I should assure both Counsel that FTI
has, and will continue to make a recording of the
360-degree camera feed for every Witness. I can,
henceforth, inform each Witness of this at the
beginning of their testimony so they are aware that
anything shown to them is being recorded for posterity
and can be reviewed by both Counsel, if both Counsel
wish.

So, that provides an extra level of
protection that anything a witness sees is recorded,
and we can all see it. That would presumably resolve
any concern that some inappropriate content would ever
be shown to a witness. The Tribunal makes no such
inference that this has been attempted or has
occurred. I simply assure that you we have
technological backstops to ensure that it does not
occur.

So, with these arrangements, the Tribunal
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very much would like to return to the substance of the
examination, but let me just ask Mr. Torterola if
there is anything you wish to add in light of the

additional arrangements the Tribunal has now made.

You're on mute.
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(Overlapping speakers.)

PRESIDENT KALICKI: Thank vyou.

Please, Counsel. If there are issues
that--broader issues that you need to raise with the
Tribunal, there is a time and a place to raise them.
What has happened in another case does not concern us.
If you have a concern about what is happening now in
this case, of course, that can be raised.

If there is some other concern, you can
write to us, you can make an application, you can
raise 1t when there is not a witness on the stand.
There i1is a witness on the stand. The Tribunal wishes
to proceed with that Witness. Any other application
that does not concern this Witness in this line of
cross—-examination can wait. All right?

MR. TORTEROLA: Okay. Yes. Madam
President, let's continue with the examination.

What T will request in the next break is
that the camera being moved a little bit because there
is still another screen that is a big screen in the
room that we cannot see.

In addition to that--and this is an
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application--and I understand that the Tribunal has
provided for it already. We would like to send a
person to the offices of White & Case in London, and
we would like to send a person to the offices of

Mr. Fuentes here in Guatemala to make sure that the
integrity of these proceedings are not compromised.
Thank you very much.

PRESIDENT KALICKI: All right. As to the
first point about reorienting still further the
360-degree cameras, I don't know where this other
screen 1s and whether it can all be captured at the
same time, but certainly I have no objection to FTI
working on that during the next break.

As to the other application which is
essentially to reopen, I think, a matter on which the
Tribunal has previously ruled, we can take up,
perhaps, during the next break what the basis is for
reconsideration. Ms. Menaker can have the opportunity
to respond. But as that is not going to impact the
testimony of this Witness, I would really like to
continue with a given Witness. I don't like long

interruptions in the middle of a witness examination.
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SO. ..

MR. TORTEROLA: I apologize for that, but if
I had to interrupt, it is because I thought that I had
to do it for the protection of these proceedings and
the Guatemala Republic. Thank you very much,
Ms. Kalicki.

PRESIDENT KALICKI: Understood.

All right. Let us continue.

Mr. Gosis, you were in the middle of a line
of questioning, I believe.

REALTIME STENOGRAPHER: Microphone, sir.

MR. GOSIS: Do you hear me now?

Z0O0OM TECHNICIAN: Yes, sir.

MR. TORTEROLA: Yes.

REALTIME STENOGRAPHER: Microphone, sir.

ZOOM TECHNICIAN: It was working a moment
ago.

MR. GOSIS: Hello?

ZOOM TECHNICIAN: Yep, yep, good.

MR. GOSIS: All right. Perfect. Thank you
very much.

It's not us muting or unmuting when it
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doesn't work. That's the part that worries me, and if
that's the host trying to get my connection--the
connection under my name unmuted or why is it getting
interrupted. But for now it is working. If it ceases
to work, I'll have some of my colleagues here let me
know.

BY MR. GOSIS:

Q. So, you were telling us, Mr. Kappes, about
the corporate structure, the suite of offices that
works for Exmingua and KCA and KC Minerals, and you
were telling us that Mr.--I think it was Jorge
Ascencio was the General Counsel for Exmingua. And
KCA Minerals--was he also the General Counsel for KCA
in Reno?

A. No. And I should clarify that. When I
say—-—-KCA in Reno 1s managed totally separately. And
in Guatemala, we have Benjamin as: Guatemala and
Exmingua. They are essentially managed as one and the
same company. But for my purposes of managing all
three companies as the person who makes the primary
decisions, I do not draw a formal line between what I

do for those three companies.
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Q. And so, if not Mr. Ascencio, 1is there any
other General Counsel for KCA in Nevada?

A. Yes. We have a couple of Counsels in
Nevada. They are not really involved at all in
anything in Guatemala.

Q. But is there such a position within the
structure of KCA as General Counsel, or manager for
legal affairs or some other similar moniker?

A. No, there is not.

0. There is not.

And you were telling us that KC Minerals
Guatemala was created for purposes of transferring

funds into and out of Guatemala for this Project; am I

correct?
A. That's correct.
Q. Was there any tax concern, or was there any

process for assessing what taxes should be paid in
payments from Exmingua into KC Minerals and/or KCA
and/or yourself, that you know of?

A. Yes. The tax issues are heavily looked at.
We worked internationally a lot in a lot of different

countries as KCA, and so the tax issues are very

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 364

important to us everywhere in the world. The tax
issues in Guatemala were handled perfectly aboveboard
and legally for both the Guatemalan Government and for
the U.S. Government.

Q. So, you paid taxes in Guatemala and taxes in
the U.S. in connection with this operation? Is that
what you're saying?

A. That is correct.

Q. Do you have any sense of what the rates, the
tax rates you were paying Guatemala or the U.S. for
this operation? I understand you're not an
accountant, but since you brought it up.

A. Not off the top of my head, no. I mean, the
rates in the U.S. are a function of operations all
over the world. So, at the end of the day the taxes
we pay 1n the U.S. are based on the U.S. business, and
it's hard to say what tax rate we pay on something
from Guatemala.

Q. And do you know what the tax rate in
Guatemala was?

A. In Guatemala there are several taxes. There

are taxes on the sales of gold. There are VAT taxes
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on income, and I believe the tax rate--the tax rate on
the profits of the mine sort of varied a little bit.
They were initially, when we first went down there,

1 percent, and then--of gross.

And then the mining companies got together,
four of us got together, which was Marlin and us,
Exmingua and Cerro Blanco and San Rafael, and said
that that tax rate is low. So, we voluntarily signed
an agreement, which the Government authorized, to
raise that up to 5 percent of gross. 5 percent of
gross 1s equivalent in a lot of cases to 30 percent or
so of profit. So, that brought the taxes in
Guatemala, the income taxes up to what they are
anywhere in the world.

Q. In Paragraph 39 of your First Witness
Statement, you mention that you signed a Letter of
Intent with Radius on 2nd of June. Maybe we can--I
don't know if you need to look at your Witness
Statement to confirm that or...

A. Okay.

MR. GOSIS: So, that Letter of Intent

is--Exhibit C-62. And I would ask our good friends at
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FTI if we can see Document C-62. I'm sorry. It is
not. It is C-63. I apologize. The number.

Can we go to C-63? Thank you very much.
And this is the Letter of Intent. If we could just
zoom 1in on this first page. I don't think we need to
have the Witness Statement. Thank you very much.

BY MR. GOSIS:

Q. So, this is the Letter of Intent you
executed on the 2nd of June 2008, and you mentioned in
your direct examination that when you signed your
agreement with Radius, you incorporated four team
members from Radius onto your operation?

(Overlapping speakers.)

A. Yes. Not all team members from Radius, but
four of the Radius key team members. Radius still
existed as an independent company in Guatemala.

Q. Yes. No, all I mean is all four came from
Radius, not that they were--

A. Correct.

(Overlapping speakers.)
Q. I was about to say especially if you're

agreeing with what I'm asking or confirming you
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understand, please refrain from interrupting the
sentence because it gets in the way of the Transcript
and the audio.

I was saying you confirmed all four members
were Radius personnel, not that you took all of Radius
personnel; right?

A. That's correct.

Q. And so, 1f we go through the steps that this
Letter of Intent prescribes would be taken--maybe we
can zoom in a little bit throughout. There you go.

There's a description in this C-63 of the
several steps that would take place towards the

completion of the operation between Radius and KCA;

right?
A. Okay.
Q. Do you see that? Or do you remember that?
A. Could you reask the gquestion?
(Comments off microphone.)
Q. C-63 is a Letter of Intent, and it

describes--what was the intent of the Parties under
C-63? Let's put it like that to make i1t simpler.
What was the purpose of this document?
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A. To allow us—--to allow KCA to start
activities in Guatemala with the intent of picking up
Exmingua and the Tambor property from Radius.

Q. And this became the main in all the
documents that reflected your relationship with Radius
throughout the entirety of your relationship with
Radius in this project; right?

I mean, there was no subsequent purchase
agreement or Shareholders Agreement different than
this instrument?

A. Prior to 2012, there was none.

Q. But, in 2012, the document you're referring
to is probably the document by which you acquired the
rest of Exmingua from Radius; right? Or was there
something in between?

A. No, that's correct.

Q. So, between the acquisition from Radius of
this 51 percent and the acquisition from Radius of the
remaining 49 percent, these single instruments contain
the entirety of your Agreement with Radius regarding
your joint operation in Exmingua; right?

A, I believe there are clarification letters
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that talked about the--just to clarify the share
ownership so that it conformed with this letter. But
nothing else, as far as I remember.

Q. Did any form of legal or financial due

diligence of Exmingua take place after this Letter of

Intent?
A. Nearly--yes, of course.
Q. Do you know if any document regarding legal

or financial due diligence of Exmingua after this
Letter of Intent was ever introduced in the record of
this case?

A. I guess I'm not sure what the question 1is,
but basically, this was a Letter of Intent. And after
we signed this Letter of Intent, then KCA went down to
Guatemala and started working in Guatemala, started
working heavily in Reno on the technology side of it.
So, once this letter was signed, we spent the next
three or four years doing consistent financial
evaluation of the Project. So--

Q. That was not my question. I apologize.
Maybe I can clarify.

You decided to get into Exmingua in firm
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terms, binding terms, before this Letter of Intent or
after this Letter of Intent?

A. This Letter of Intent was the letter that
defined our relationship with Radius.

0. And it was binding as of the moment of this
Letter of Intent onwards; am I correct?

A. Correct.

Q. So, the decision to get into the capital
structure of Exmingua was prior to this Letter of
Intent and not subsequent to this Letter of Intent?

That was the question I was trying to make
before.

A. The Letter of Intent essentially said that,
if we do not spend this expenditure, then Radius gets
the property back.

So, it was not a binding letter in the sense
that, as it says here, in Year 4, we have to have
spent $6.5 million. We could have backed out of this
letter.

So, basically, the Letter of Intent was a
letter that said, as long as we are interested in

continuing our Agreement in Tambor and Exmingua, then
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here are the terms on which we will spend money, and
if we decide to stop our interest at any time, then we
can stop at any time.

Q. But, same as you can terminate any other
agreement you have, the question is: Your decision to
enter into agreements with Radius was before you
entered into this Letter of Intent?

Maybe I can even be clearer.

Many times, you engage 1in conversations with
a prospective partner, and you discuss the terms of
any actual arrangement that you will reach, and you
materialize or you document those preliminary
understandings in a Letter of Intent that is--dates
are replaced by more formal agreements.

The way I understand the structure of the
relationship between KCA and Radius was not this, but
that you executed a letter of intent, which is this
Letter of Intent, C-63, and that this Letter of Intent
regulated your relationship with Radius for as long as
you had a relationship with Radius. And, if I'm not
mistaken, when you executed the Purchase Agreement of
2012 you referred to, actually, the only attachment to
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that Purchase Agreement was this Letter of Intent; am
I correct?

A. I don't know what was attached to the letter
in 2012, but it certainly did not terminate Radius's
interest in the Project. Radius maintained a huge
royalty interest in the Project.

Prior to that, from the time we signed this
letter that was on the screen a few minutes ago until
2012, we essentially relied on this letter as the
understanding, both on our side and on Radius's side,
of what our agreement was.

Q. All right. And before you--so, if we can go
back to C-62 for a second. I will ask FTI to show us
that document.

This is C-63. We can go to C-62, which 1is
an email.

There you go. We can leave C-63 on the
right side of the screen, if we can.

So, this--C-62 is an email from the 4th of
May from you to David Croas at--who is David Croas?

A. David Croas was a mining engineer who we
hired to manage the Project and get it started. So,
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he was the Project Manager from about the time this
letter was signed--I'm not sure we had hired him at
this time yet--until probably 2000--right around 2012,
probably. Maybe he was there until 2014, but then he
left.

Q. So, this is a proposed letter to Mr. Ridgway
at Radius; right? You have it here on the zoomed-in
portion of the screen?

A. Umm-hmm.

Q. And this draft, let's say, 1s dated the 4th
of the May 2008.

Do you see that?

A. Yep.

Q. Was the letter that is proposed to be sent
here ever actually sent?

A. I don't know. I'd have to read it and--I'd
have to read the whole letter and see.

Q. It is just one page.

A. I imagine it was sent, but I can't confirm
that it was sent.

Q. If you need to read the rest of the text, I

will maybe ask FTI to zoom in on the body of this
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proposed letter.
A. Okay. I can see it here. I just have to

look closely.

Q. Do you remember this text now?
A. Well, let me read it here.
Q. Yes, please.

While you read it: You say there that you
have a business concept of a small business mine;
right? Small, profitable mine. Sorry.

A. It's Paragraph 2. Why don't we go up some
more?

Q. Yeah, but before we move down, can you
confirm that your business concept at the time of
associating with Radius for purposes of acquiring an
interest in Exmingua was developing a small,
profitable mine? That's what this letter says; right?

A. Well, our business concept was to develop a
very large mine, but to start out with a small,
profitable mine.

Q. But that's not what the letter says, does
it?

A. I'm not so sure the letter had to say that.
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Q. Well, I'm saying, is—--is that what the
letter says?

PRESIDENT KALICKI: Mr. Kappes, let me just
go back to my general instructions. If a question can
be answered in--just based on what it says in short
form, try to do that. The gquestion essentially was:
Is this what the letter says? And you keep answering
it by saying what you meant to say, what you might
have said. Since the question is just, is this what
the letter says—-

THE WITNESS: Well, the problem is, 1s what
the letter says in writing is out of context with the
concept of the letter.

Both we and Radius understood the great
potential of the Project. We think there are
7 million ounces of gold to be recovered on the
Project, and we thought that at this time. Just
because we didn't say it in writing--yes, I agree,
this is what the letter says in writing.

BY MR. GOSIS:

Q. So, you're saying--

MR. GOSIS: Thank you, Madam President, for
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the assistance.
BY MR. GOSIS:

Q. You're saying both you and Radius understood
in 2008 that this was a 7 million-ounce gold mine?

A. I'm not so sure we had a number put on it at
that time that it was 7, but we both understood it was
a multi-million-ounce mine.

Q. But you just said 7.

A. Yes. 1It's easy to demonstrate
7 million ounces at Tambor.

Q. All right. We'll get to that. Don't worry.

But--so, you thought that--both you and
Radius, you say, thought that this was a
7 million-ounce mine, and when you were writing a
proposed message to Radius, trying to set up the steps
for associating with them and Exmingua, you wrote
here--your proposal to a message to Radius was: "We
feel that Tambor can be developed within a business
concept of a small profitable mine."

Am I right this far?

A. Yes.

Q. If we go to C-106, I think it's a letter you
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sent to the U.S. Embassy in Guatemala, to a Mr. Bruce
Williamson.

Do you see it here?

A. Yes.

Q. Do you see the letter—--

A. Yes. Okay.

Q. And you summarize--you say, "I have

explained the position in the paragraphs which follow,
but summarize them here as bullet points."

Your first bullet point is: "Our mine is a
small business, very beneficial to the community, but
small enough so that it is not disruptive to the
social order."

Do you recognize that language--

(Overlapping speakers.)

A. Yes. That was a correct statement at the
time.
(Stenographer clarification.)
Q. So, my question is: Can you confirm that

this is what you wrote to the U.S. Embassy in 2012
when you were seeking diplomatic protect from them?

A. Yes.
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Q. You already thought from 2008, you just told

us, that this Project was a 7 million-ounce mine; am I

correct?
A. Correct.
Q. Now, just to give some context for the

benefit of the Tribunal, would I be right--in your
knowledge of the mining industry, would I be right to
say that a 7 million-ounce gold mine would be among
the largest 4 percent of gold mines in the world, or
in the 96th percentile, which is basically the same?

A. I don't know the percentage. Certainly in
Nevada, where we work, and on the Projects that we
work, there are many mines that are 5 million-plus
ounces.

As I mentioned earlier this morning or
maybe--I guess this morning, that Round Mountain, for
instance, is 20 million ounces. Round Mountain didn't
start at 20 million ounces. Round Mountain started at
about the same size as Tambor started, and that's not
uncommon in Nevada. Almost all the big mining
districts in Nevada started out as small mines, on the

order of Tambor, and have grown into
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multi-million-ounce operations.

Q. That is not the answer to my question.

My question, which was--I think it was very
simple and easy to answer. Maybe you say "I don't
know, " and that would be very interesting, but--would
these be among the top 5 percent mines in the world,
would it be in the bottom 5 percent mines in the
world, or would it be anywhere in between, to your
understanding?

A. It would probably be somewhere in between,
to my understanding, but I don't know the number.

0. In the--you said you worked in hundreds of
projects. How many of those hundreds of projects, to
your recollection, were higher than 7 million ounces
of gold?

A. Well, I can think of at least five that were
bigger than that, maybe not more than ten. But,
again, it is hard to answer that. It's a lot of
projects over the years. I don't know the answer. I
don't keep track of that answer.

Q. All right. But if you worked in hundreds of
them, and this would be one of the biggest five or
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ten, you have to agree that, at least in the sample
you can testify to, this is among the top 5 percent,
wouldn't 1t?

A. Yes. We considered Tambor to have a huge
potential. Again, I can't put a number "5 percent" on
Tambor; that didn't enter into my thinking. Tambor is
potentially a major mine.

Q. But you were representing to the U.S.
Government, when seeking diplomatic protection, that
this was a small business, small enough that it would
not be disruptive to the social order; right?

A. Which was true, absolutely true. And that's
what it was.

Q. But I'm not really interested in whether it
was true or what it was; I'm just interested in
confirming that this is what you told the U.S.
Government. Do you confirm?

A. I'm saying you are right. It is true that
what I said was that it was a small mine.

Q. Thank you very much.

Can we go back to C-62 for a second.

This was, again, the email that you

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 381

circulated internally with your associates at KCA
suggesting terms for an email to Radius.
Maybe we can zoom in on the body of the
text.
And I think, after we had confirmed you
described this in this proposal to Radius as a
business concept of a small, profitable mine, you
describe dates and guideline dates for listed
activities, it says here. You were reading--I think T
interrupted you when you were around Bullet Number 2.
So, i1if you want to read further down, 3 and 4, please
do so.
A. Yes, I believe that is correct.
Q. So, if you--can we maybe move a little up to
read the entire Paragraph 1 in this letter. There.
So, you were saying, 1in this proposed
message to Radius on 4th of May, that the steps you
would follow would start with hiring a KCA lawyer in
Guatemala City.
Do you see that?
A. Umm—-hmm.
(Stenographer clarification.)
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Q. Instead of "umm-hmm," we would need to hear
"yes" so the Transcript can pick it up, Mr. Kappes.

A. Yes.

Q. So, you didn't have a lawyer in Guatemala at
the time, and you would start seeking and retaining

lawyers after the 4th of May; am I correct?

A. That is correct.

Q. Is this when you retained Mr. Ascensio?
A. Yes. That is correct.

Q. Do you have any recollection of when this

letter was eventually sent to Radius, if it was sent
to Radius? I couldn't locate it in the record.

A. No, I do not have any recollection. I
assume that we sent it to Radius, but if it is not in
the record, perhaps we just kept it as an internal
document.

Q. All right. But any--that's good enough.
Thank you.

You say here also that you would have to
take some risks regarding the mineral grade. I think
that's on the paragraph above what we are seeing on

the screen now. You say there: "In order to move on
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this rapid schedule, we will be taking some risks
regarding mineable grade."
Do you see that?
A. Yes.
Q. And you did follow this rapid schedule, more
or less, didn't you?
A. Yes.
Q. Do you see any—--sorry.
Can we go back to C-63, which is the Letter

of Intent. My apologies.

Let's move to C-64. This is the press
release issued by Radius. I think it was a day after
this Letter of Intent. If you can zoom in. There you

go.

So this was a news release from Radius from
the 3rd of June 2008.
Do you see that?
A. Correct.
Q. So, Radius is saying, on the 3rd of June,
that it had signed a binding Letter of Intent with KCA
to develop the high-grade Tambor gold deposit located

in central Guatemala.
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Do you see that?

A. Yes.

Q. So, basically, Radius was informing the
market that the Letter of Intent was binding, wasn't
it?

A. I don't know the legal meaning of the word
"binding," but that's what it says here.

Q. Did you challenge this text in any
subsequent communication with Radius?

A. No. I had no reason to.

Q. Can we go to C-73.

This is the Purchase Agreements from 2012
whereby KC acquires--KCA is not the only entity
acquiring it, but it's the agreement between Radius
and Mineras KC Guatemala and KCA regarding the
acquisition of Radius's 49 percent remaining stake in
Tambor; am I correct?

A. You are correct.

Q. And just to confirm, if we go down in the
same documents--

You can zoom out and show the different

pages.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 385

--the only document attached to this
document is the Letter of Intent.

A. Okay.

Q. Can you confirm this Page 4 of C-73 is the
same Letter of Intent that we exhibited as C-63
earlier on?

Do you see that?

A. Yes.

Q. If you see in the top left of this same
right page on your screen, it shows that this is
Page 4 to C-73.

A. Okay. I don't see that, but I'm sure that's
fine.

Q. There's a very helpful blue arrow now
showing the reference on the right half of your
screen; do you see that?

A. Yes, I see that. Was there any other pages

to the Letter of Intent?

Q. Yes.
A. Okay. There we are.
Q. Yeah. Now we are on Page 5 as the operator

scrolls down. You see the number of pages, and the
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name of the exhibit states—--

A. Okay. If you notice, when this question
came up a few minutes ago, of "binding," and if you
look at Paragraph 5 here, it says: "If KCA subco does
not incur or intends not to incur the minimum
expenditures above"--

(Interruption.)
(Stenographer clarification.)

Q. If T may-—and I know I may--I was just
asking you to confirm that the only attachments to
C-73, which is the Purchase Agreement for the
49 percent you did not acquire under the Letter of
Intent, was the Letter of Intent, and we have C-73,
Page 1 and 2 and 3 of the text of the Contract of the

29th of August 2012. Pages 4 onwards is the Letter of

Intent.
Can you confirm that, thus far?
A. Yes.
Q. All right. And you were, for some reason,

trying to tell me that this Letter of Intent attached
to the Contract whereby you acquired the rest of the
equity in Exmingua was not binding and you could walk
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away from. But I'm guessing, 1f you purchased the
first 51 percent in the Letter of Intent and the
remaining 49 in the Contract of 2012, you never
actually walked out of that Contract, did you?

A. Absolutely not. The Letter of Intent was
nonbinding when we signed it, but we essentially
followed all of the conditions under the Letter of
Intent and ended up owning 51 percent of Exmingua.
So, we had the option in the Letter of Intent, of
acquiring 51 percent of Exmingua, and we acquired it.

Q. So, you're saying the Letter of Intent says
it's binding. And we read it there on the--

(Comments off microphone.)

0. "The following terms are binding and
enforceable upon the Parties," it says here.

Do you see that? I'm at C-73, Page 4. 1It's
going to be in the introductory paragraph, just under
where it says "Letter of Intent," the third line. You
see "The following terms are binding and enforceable
upon the Parties."

Do you see that?

A. The terms are binding, but I am not a
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lawyer, and Term 5 says the Agreement is not binding.

Q. So, you're not a lawyer except when you want
to interpret Paragraph 5. I'm just trying to--

MS. MENAKER: Objection.

THE WITNESS: Paragraph 5 is not an
interpretation. Paragraph 5 is very clear what it
says.

BY MR. GOSIS:

Q. I'm sorry. I'm only asking you to read the
document with me. You just told me you're not a
lawyer. I'm not trying to impose on you any formal
legal interpretation. I'm just trying to see what
recollection you have of the documents you signed
regarding the documents in the record.

A. I appreciate what you're asking me to do,
but I will not be roped into saying things that are
not correct.

Q. I very much appreciate that. I'll hold you
to that.

Can you see 1in the screen that it says: "The
following terms are binding and enforceable upon the

Parties"?
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A. Yes.

Q. Do you remember, minutes ago, we saw C-74,
the press release from Radius saying that the prior
day, meaning the 2nd of June 2008, they had entered
into a binding Letter of Intent with KCA.

Do you remember that?

A. That is correct.

Q. I also asked you i1f you had challenged
Radius because of telling the market whether they had
entered into a binding Letter of Intent with you, and
you said, "No. I had no reason to do that."

Do you remember that too?

A. You are misconstruing the word "binding."

(Overlapping speakers.)

A. No. I will answer the question.

PRESIDENT KALICKI: Excuse me. You are
speaking over each other. The Court Reporters and
Interpreters cannot record. So, while you both may
want to scrap with each other, it does the Tribunal no
service if we cannot hear you and the record cannot
reflect what you say. So, we will slow down,
question, answer, question, answer.
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Mr. Kappes, please try to focus on the
question that is being asked you. If there is more
you wish to add, you can simply note "I wish I could
say more on this issue," and I'm sure Ms. Menaker, if
she wants, can later on go back and invite you to say
more on this issue. But this is Respondent Counsel's
time; he gets to ask the questions he wants. All
right? All right. Please continue.

THE WITNESS: I apologize for talking over
everybody, but I will reassert it again, I will not
answer questions in which the answer can be
misconstrued and in which my ideas can be
misconstrued. That is not correct procedure. I'm
sSorry.

PRESIDENT KALICKI: No, we certainly do not
wish you to be put into saying something you do not
stand behind. However, I think what you're trying to
do now is offer additional interpretation, and that,
perhaps, could be done on Ms. Menaker's time. In any
event, let's let Mr. Gosis continue.

Mr. Kappes, if you feel a gquestion is not

fair, you could obviously identify that for the
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Tribunal to consider.

All right, Mr. Gosis.

MR. GOSIS: Thank you. Thank you, Madam
President.

BY MR. GOSIS:

Q. And again, Mr. Kappes, you will remember, I
did specifically tell you, if there is any portion of
any question that I ask that you don't understand or
you want to be rephrased or repeated, Jjust ask me to.
But, except if you don't understand a gquestion or you
do not hear a question, you have to answer my
questions. And, of course, your lawyers will have the
chance to ask any additional questions they may feel
are needed after I'm done with this. But I'm trying
to conduct this as expeditious as possible.

Can you confirm that on this C-73 we still
have on the screen--and it's going to be on the first
three pages--the purchase price was $100,000 payable
upon execution, plus 300,000 payable later on, plus
the portion of the price of the ounces of gold sold
from the projects?

A. Are you asking me 1f those were binding
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commitments?

Q. No. I'm asking you if you can confirm that
this was the price set in these instruments.

A. Yes.

Q. We saw a little bit ago C-106, this letter
from--this letter you sent to the U.S. Embassy seeking
diplomatic protection in 2012. Could we maybe see it
again.

Do you see towards the end, if I'm not
mistaken--I'1l1l get you a better reference.
In Paragraph 1ll--which is Point Number 11.
There you go--you told the U.S. Embassy there that
essentially your property had been expropriated due to
lack of intent of the Government to enforce the law.
Do you see that?
A. Yes.
Q. What was your property in that sense? Was

that your interest in Exmingua?

A. Yes.

Q. And this is the 24th of May 2012; am I
correct?

A. Correct.
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Q. And on the 29th of August of the same year,
some months later, you purchased the additional
49 percent of Exmingua, did you not?

A. Correct.

0. For $100,000 in cash, plus $300,000 payable
at a future time, plus a portion of the price of the
ounces sold; am I correct?

A. There is more--there is something. There 1is
a $10 million payment in the middle that was actually
much more than a normal royalty would have been. The
royalties essentially started after the $10 million
payment. It was probably called a "royalty," but it
was not--it was not within the context of a royalty
payment. It was like $100 an ounce or something.

Q. Well, I actually have no idea what you're
talking about. Can we stick to my question which was,
if we go to C-73, which is the purchase Agreement,
from August 2012, the purchase price for 49 percent of
the Shares in Exmingua was $100,000 payable in cash
plus $300,000 payable at a later stage, plus a portion
of the ounces of gold sold.

Can you confirm that?
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A. Yes. So, that's not a royalty. That's a
portion of ounces sold, up to $10 million.
Q. I never mentioned "royalties." I actually

said portion of the gold sold.

A. I'm sorry.

0. So, did you pay the full $400,000 to Radius?
A. Yeah, I think--yes, 1s the answer.

Q. Yeah, I noticed some hesitation. Radius

said that they have not collected $212,000 from this
$400,000 amount. Were they incorrect?
A. I think they are incorrect.
0. Do you remember when you paid this $300,0007?
Was it within 14 days following the first shipment of
gold produced from the Tambor Project as called for by
Article 1(b) (1) of the Purchase Agreement exhibited as
C-737
A. Yes, I think we did.
0. Within 14 days of the first shipment of
gold, you paid $300,0007?
(Overlapping speakers.)
(Interruption.)

Q. I was about to say, please don't interrupt
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me because we need this to be recorded.

A. Okay.

0. Can you confirm whether you paid $300,000 to
Radius within 14 days after the first shipment of gold
from the Tambor Project as prescribed in
Section 1(b) (i) of the Purchase Agreements of the 29th
of August 2012 exhibited as C-737

A. I cannot confirm the 14-day period exactly,
but we certainly paid it within that effective time
frame, yes.

Q. We will get to that later on, probably.

And at this time when you paid $400,000 plus
a portion of the gold ounces you sold, you told us,
both you and Radius had known that this Project was
worth about 7 million ounces of gold for about
four years at least; right?

A. Yes. The word "known" is not, perhaps, the
right word to use. Both we and Radius--and certainly
we--strongly believed that it was there. I can't put
words in Radius's mouth.

Q. Thank you.

Can we go to Exhibit C-38. And this is the
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internal record from 1996. This is the incorporation
of Exmingua, and this i1s exhibited to your Witness
Statement at Footnote 18. All right. This reference
there in Paragraph 19, you mentioned when you got
engaged in the public structure of Exmingua, and then
there is a Footnote 18 that refers to this document
C-38, which is this notarial record.

Can we go to Paragraph 14, or Article 14.
And I was reading from the Spanish version, so I don't
know the exact page in the PDF in the English version.
So, this is one of the instances, I think, where, as
we mentioned, the Spanish original has the full text.
The English translation does not have the full text,
so I'm going to read Section 14 from the Spanish, and
the English version will appear on the Transcript.

I think everyone, including the Witness has
the Transcript appearing before him, so if there 1is
any portion of the Spanish you don't get, you hear it
in English, and you'll be able to read it in the
Transcript--

(Overlapping speakers.)

PRESIDENT KALICKI: All right. In order for
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that process to work, the English speakers should go
to the interpretation button and Zoom and select the
English channel, so that you can hear the Interpreters
translate into English what Mr. Gosis is now going to
read in Spanish.

MR. GOSIS: Thank you, Madam President, I
forgot on video probably the default was that everyone
was listening to the floor and not to the English
channel, in an actual room, we would probably all be
listening to one language or the other. So, I'm just
going to give everyone one or two seconds to change
the language settings, and I will read from this
Section 14.

ZOOM TECHNICIAN: Counsel, you will probably
want to join the Spanish channel, temporarily.

MR. GOSIS: That is a very good point, vyes.

ZOOM TECHNICIAN: But before you do that, if
you can give me the page number of the Spanish PDF, I
can pull that up on the screen.

MR. GOSIS: It is on Page 6 of the Spanish
original. At the bottom it says, "Line 46."

And I'll read: "The Share confers on its
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bearer the status of Shareholders subjecting him to
the terms of this notarial record. The determinations
of the corporate bodies and attributes to him the
following rights: (a), participation in the profits
and in the corporate assets at the moment of
liquidation. (b), preferential right proportional to
the shareholding to subscribe newly issued shares and,
(c), to vote in the General Assemblies of
Shareholders."

So, this is--and then it goes on with
"décima quinta," which is obviously, then, a separate
article, under the caption "titulos." This 1is
Section 14, "Derechos," this is the list of the rights
granted by the Company to the holder of Shares by
reason of holding Shares in the Company. And I read
you the three subsections in Paragraph 14.

It says, "participation in the profits,"
and--I'm trying to go back to the actual language
used--and the corporate assets at the moment of
liquidation, (b), preferential rights, proportionate
to the Shareholder to subscribe newly issued Shares;

(c), to vote in the General Assembly of Shareholders.
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Do you see any reference, or do you know or
did you expect to have any rights to acquire the
assets of the Company except in the event of
liquidation under this Article 147

THE WITNESS: I'm not so sure what you're

asking.
BY MR. GOSIS:
Q. If you go to Section 14, it says: "As a
Shareholder, you have three rights. You share in the

profits, and you can receive the assets of the Company
when the Company is liquidated; (b), you have a
preferential right to subscribe shares in rates of
your participation in the case of the new issues; (c),
you can vote in the General Assembly."
Those are your three rights there.
(Overlapping speakers.)

A. Oh, okay.

Q. I'm asking you, based on this or on any
other thing that you knew or expected about Exmingua,
did you expect for you to have any rights to receive
assets of Exmingua before ligquidation?

A. Again, I'd have to see the whole Agreement
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in context, and it seems to me it's a legal agreement,
but the answer, in concept, 1s that we were buying the
rest of Exmingua from Radius, so, yes, we expected
that Exmingua would be owned by Exmingua Shareholders
following these Agreements in 2012, and Exmingua was
transferring all of its shares, or Radius was
transferring all of its shares to the Shareholders.

PRESIDENT KALICKI: I think--let me just try
to clarify the question.

As I understand the question, it is whether,
in your belief, ownership of 100 percent of the Shares
would carry with it the right to the assets of the
Company you controlled as opposed to simply a share of
the profits and so forth?

THE WITNESS: Yes, because at that point
it's 100 percent owned and, therefore, we have the
full rights to those assets.

MR. GOSIS: I appreciate Madam President's
intervention.

BY MR. GOSIS:

Q. To maybe have a clearer sense of where we

are on this, can we go to the end of Clause 18 in this
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same document. In Page 8, Line 37. 17. It is
probably the following Page, then, as we go to

Line 17. There you go. Can you zoom down a little
lower so we see the rest of Line 18, which is kind of
cut.

So, you see here the last two lines in
paragraph, in Section 18, this is the bylaws of
Exmingua. It says--I'm going to, again, read in
Spanish, so I hope the rest of the English-speaking
community on this call still remains in the English
channel of interpretation. It says: "The partners or
Shareholders are prohibited from using the assets or
the corporate name for business outside of the
Company."

So, maybe in view of this Section 18, and
the title to Section 18 is basically highlighted on
the previous page, rights and prohibitions on
Shareholders, "Derechos y Prohibiciones de 1los
Socios."

So, the last of these "Derechos y
Prohibiciones" is the two lines on Lines 17, 18, at

the end of Clause 18, the following paragraph,

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 402

Paragraph 18.

"The Shareholders are prohibited from using
the assets or the corporate name for business outside
of the Company."

Did you know about this provision in the
bylaws of Exmingua?

A. I'm sure I saw it. I don't think it has
any--I'm not so sure what it is saying.

0. All right. And I understand you're not a
lawyer, and I'm actually, in fairness, only asking you
to go through these documents, because you exhibited
this document through your Witness Statement, so I'm
assuming you had read it before you made a reference
to this document in Footnote 18 of your First Witness
Statement. But if it said that there's a prohibition
for Shareholders against using the assets of the
Company, you're saying now you don't know what it
meant?

A. No. I think that that phrase essentially
means that Shareholders cannot essentially rip off the
Company and steal things from the Company.

PRESIDENT KALICKI: Mr. Gosis, I don't want
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to interrupt this particular line of questioning, but
before you turn onto a new line or a new document, I
think we should take our 15-minute break. We are a
little bit behind schedule.

So, by all means continue on this line, but
when you're ready to transition, let's take a break,
then.

MR. GOSIS: I think this is a perfect moment
to do that.

Thank you, Madam President.

PRESIDENT KALICKI: All right. So, we are
going to take a 15-minute break now.

Mr. Kappes, I remind you, as I will remind
every Witness, that now that you have commenced your
examination, you are not allowed to discuss the case
with anybody during the break, and that includes
Counsel or colleagues, anybody. You, of course, you
are free to move around, but the case is off limits
for conversation.

So, we will see everybody back here at half
past. Thank you very much.

MR. GOSIS: Thank you.
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(Brief recess.)

PRESIDENT KALICKI: Okay. Welcome back,
Mr. Kappes.

For the record, you can still see me and
hear me okay?

THE WITNESS: Yes, I can.

PRESIDENT KALICKI: All right. Thank vyou.

Mr. Gosis, when you're ready, then we can
resume.

THE WITNESS: This is Dan, can I make one
comment? The IT guys came in and moved the other
screen that Respondents were asking about, but I'm not
so sure they can see it. It looks to me the other
screen 1s essentially a mirror of the 360 camera, but
it's right at the bottom of the screen, so maybe we
should set that up on some kind of a box or something
so that they can see the full screen.

PRESIDENT KALICKI: All right. I'm not sure
what i1s currently visible on the 360-degree camera, soO
give me a moment to check. I will say my
understanding had been that the issue raised before

was about the mounted--the big mounted screen on the
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wall, which in the--let me please continue.

As you'll see--okay. Now I'm looking at the
360-degree screen. The top bar of it shows a big
television on the wall, which, as everyone can see, 1is
powered off. It i1s just a black screen. And so, so
long as that remains powered off, and that is already
as visible as it needs to be on the 360-degree camera,
I don't think anything further is required.

As to the screens--okay. Mr. Kappes is
pointing to something else?

THE WITNESS: That's another screen that is
a 360-degree camera view. And I think that's what
they were maybe referring to.

ZOOM TECHNICIAN: The computer is supporting
the 360-degree connection. So, 1it's a mirror of what
I'm showing everybody right now.

PRESIDENT KALICKI: Okay. All right. Well,
FTI, I think, has confirmed, then, that that screen is
no different than the screens we have in front of you,
and is that one that FTI is monitoring and is aware
of.

My understanding had been that the concern
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was about the big one hanging on the wall. And as we
can all see, that is powered off and is, in any event,
visible to all of us to monitor. So, I think we can
take this particular issue as resolved. I certainly
would like to take it as resolved. And let us now
continue with Mr. Gosis's examination.

MR. GOSIS: Thank you, Madam President.

BY MR. GOSIS:

Q. When you say in Paragraph 37 of your First
Reports that you reviewed the data guarded by Gold
Fields and Radius and were satisfied that the deposits
were viable and could be commercially developed, does
this refer to the 7 million-ounce that you mentioned
before you knew and Radius knew or expected or hinted
would be there?

A. No. It simply refers to the fact that we
could develop the deposits commercially. It did not
refer to number of ounces.

Q. But you said you read the data gathered by
Gold Fields and Radius.

How many ounces were you looking at, in this
paragraph?

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page

A. I assume, at that time, we were looking at

Laguna Norte, Guapinol, and Poza del Coyote, which
would have been 200,000 ounces or 240,000 ounces.
Q. So, on the 4th of April 2008, you were

thinking of 200,000 ounces, 240,000 ounces. But by

the 4th of May, when you drafted the proposed data to

Radius, you said both you and Radius were thinking of

7 million ounces; right?

A. No. Even if you read this sentence--if you

read the sentence right below it, it says: "We were

also motivated by the findings included in several
reports made available to us."

Our feeling on this date was that the
Project was much bigger than 240,000 ounces. Do I
know on this date if I thought it was
7 million ounces? I can't answer that.

Q. Well, but you do have to answer that,
because you told us before that you thought it was
7 million. I don't want to hold you--

A. Yes. No. I--

(Overlapping speakers.)

Q. Please, we need to have a Transcript of
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this. I'm sorry for the abruptness, but I want to
keep a full record.

MS. MENAKER: Yeah, but objection. If he
said, I can't answer that, you can't tell him he has
to answer that.

PRESIDENT KALICKI: Well, let us see how
Mr. Gosis rephrases the question. Perhaps, that will
assist.

MR. GOSIS: Thank you, Madam President.

BY MR. GOSIS:

Q. You told us--and I don't want to hold you to
a binding threshold of knowledge, of a level of
knowledge. You were thinking of--I'm going to use the
moniker there--you were thinking of those ounces so
that you do not feel uncomfortably cornered against
saying you had actual knowledge, scientific knowledge
of that and just thinking in terms of your
expectations regarding the mining projects.

You told us before, if you remember--if not,
we can pull up the Transcript, of course--that both
you and Radius were thinking of 7 million ounces at

the time of your 4th March draft letter to Radius.
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Do you remember that?

A. Yes.

Q. All right. And reading your Witness
Statement, and quite on point, it has a date at the
beginning of Paragraph 37, which is exactly one month
before. It's the 4th of April 2008. And we had--your
draft email to Radius was on the 4th of May 2008. So,
I wonder, on this 4 April 2008, when you say that you
reviewed the data gathered by Gold Fields and Radius
and you say that you "were motivated by the findings
included in several reports made available to us," I
assumed reading this paragraph that it had been made
valuable to you by Radius.

Am I wrong?

A. Correct, by Radius.

Q. All right. So, the data gathered by Gold
Fields and Radius and the information that Radius
provided to you made you think of deposits in the

amount of 240,000 ounces, you've just told us.

A. For the initial development, that is
correct.
Q. But did you at this time already know about
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the 7 million ounces you were thinking of a month
later?

A. In my mind, there was the potential for
7 million ounces there when I wrote this letter.

Q. And in your mind, were those
7 million ounces a deposit that was viable and could
be commercially developed, or did you not have a view
on that?

A. Yeah, I think it was too early for me to
have a view on that.

Q. Was there any drilling, exploratory
drilling, after 2008 and before May 2016 on those
deposits?

A. No.

Q. So, when you say "it was too early for me to
have a view on that," what was it that made you
develop a view on that later on, i1f that was too early
in April 20087

A. Well, if you--let me get into geology for a
minute. I will try and keep it simple. But the
structure that went through Tambor started gquite far

east of Sastre and went all the way west to the Marlin
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Mine, so this structure was about 60 or 70 kilometers
long.

As it went through the Tambor property, it
was relatively not very wide, but it was very
continuous. We have a continuous structure,

6,500 meters long, 6.5 kilometers long, that has
continuously mineralized the entire length on the
surface with surface rock-chip samples.

Now, that can be interpreted by different
people in different ways, but I interpreted that--if
you took that structure to one meter of depth, there
were 400,000 ounces.

So, since we know these orebodies go down
quite deep because they are orogenic, it is fairly
easy to see it could go a lot further. I said, well,
let's say it just goes down--it was 150 meters wide.
Every 500 meters we cut it on section for
6.5 kilometers long. So, I said, well, okay, let's
say 1t goes down to 40 meters, well, that is
7 million ounces.

Now, would it all be developed as ore? No,

it would not. But some of it would be developed quite
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nicely, and some of it would probably turn out to be
nothing. Eventually drilling would have to be done
before we would put that into production.

So, the evidence is you've got a structure
that is almost 70 kilometers long, you've got a
microstructure on the property that is almost
7 kilometers long, with very continuous high-grade ore
along it. All of those assays averaged about
2.5 grams of gold per tonne. Whereas, the things that
KCA is doing now in Reno for clients average 1in many
cases .5 grams/tonne. So, this thing was five times
the grade of the Projects we are working on today that
clients consider economic.

And i1f you look in northern Nevada, you look
at things like the Carlin Trend, which is about
40 kilometers long and produces about 4 million ounces
of gold per year, and the Getchell Trend, which is
west of that, that produces maybe 2 million ounces a
year. These things are huge, long trends. So, we
came to Tambor with an understanding of Nevada
geology, Nevada mining methods, and Nevada gold

economics.
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PRESIDENT KALICKI: Mr. Kappes, if I could
Jump in, I just want to understand one aspect of your
answer. Do I understand you correctly to have just
said that the 7 million-ounce figure you have
volunteered for us is based on a hypothesis of, you
said, going down 40 meters in depth and 7 kilometers
in length? 1Is that just the math we're talking about
here?
THE WITNESS: Yes. It is basically
40 kilometers of depth, 6.5 kilometers in length, and
about 150 meters wide by about 2.9 grams/tonne, I
believe, on average.
PRESIDENT KALICKI: So your—--okay. All
right. Thank you.
BY MR. GOSIS:
Q. Just to clarify, you meant 40 meters of
depth; right? Not 40 kilometers.
A. I'm sorry. 40 meters of depth.
0. All right. And--

PRESIDENT KALICKI: So, to realize that

413

7 million ounces, we're talking--just to be clear, you

said 40 meters deep, 6.5 kilometers long, 150 meters

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 414

wide, assuming that the findings of that whole area
were consistent with your expectations of grade and so
forth, and assuming that you could actually make
viable a digging of that magnitude.

THE WITNESS: Yes. And keep in mind that's
sort an arm-waving maximum number. If you were really
able to achieve all of that, you would have a cash
flow of, for this thing, after cost, of $7 billion.
We're not claiming with a straight face that that is
going to be developed at that level. The potential is
there. Within the potential, there is obviously going
to be some significant ore developed.

MR. GOSIS: So,

ARBITRATOR TOWNSEND: Could I ask a question
before you go back?

MR. GOSIS: Yes, absolutely.

BY ARBITRATOR TOWNSEND:

Q. Mr. Kappes, 1is the area you've just been
discussing coterminous with Progreso VII and Santa
Margarita, or is it different?

A. Yes. It actually encompasses on the

Progreso VII side, the three orebodies there, and it
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runs linearly all the way across Santa Margarita. The
extreme--and there are 13 sections every 500 meters
apart that I used to develop that calculation.

The last section, which is Laguna Norte, is
offset from the rest of the structure, maybe by a
fault, but the other 12 are very continuous.

ARBITRATOR TOWNSEND: Thank vyou.

MR. GOSIS: Thank you, Mr. Townsend.

BY MR. GOSIS:

Q. Just following up on that, so every deposit
that would be included in this 7 million ounces you're
offering would be within either or both Santa
Margarita and Progreso VII?

A. Correct.

Q. You never obtained an Exploitation License
for Santa Margarita, did you?

A. Correct.

0. And you said the cost of mining that would
be in the $7 billion range? I'm just trying to
understand your reference some minutes ago to the cost
of developing that project.

A. I'm not sure.
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MS. MENAKER: I don't believe that was--

PRESIDENT KALICKI: I thought his 7 billion
was, he said, an--I think he used the phrase
"arm-waving" magnitude of the value, but--

MS. MENAKER: Of the cash flow, I believe.

PRESIDENT KALICKI: Oh, cash flow.

THE WITNESS: Typically you could process
this ore at about a little less than 3 grams/tonne.
You could process that using the same process we had
employed.

It would be a bigger plant. So, it could be
processed using flotation and sold, and the Operating
Cost to do that would probably be less than $800 an
ounce. Mining would be very cheap because this
calculation is only within 40 meters of the surface.
So, the total Operating Costs would be somewhere less
than $800 an ounce.

And so, 1f you say, no, the current market
price for gold is above $1,800 an ounce, that leaves a
$1,000-per-ounce net cash flow margin.

PRESIDENT KALICKI: Sorry. Mr. Kappes, just

one more question.
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If we're talking about going down from the
surface, whether it's your first 1 meter of depth or
something as far down as 40 meters of depth, either
way, we're talking about surface mining, not
underground mining; is that correct?

This isn't deep enough to be accessed
through underground tunnels, is 1it?

THE WITNESS: That's correct. It would be
surface mining.

PRESIDENT KALICKI: All right. Thank vyou.

MR. GOSIS: Thank you, Madam President.

BY MR. GOSIS:

Q. So, if--you're saying it's about $800 per
ounce--am I correct?--is the cost of mining?

A. Correct.

Q. Times 7 million, that's about $5.6 billion;
am I right?

A. Yeah, somewhere in there. I said
$7 billion, but in that range.

Q. Right. That would be the cost of mining,
not--

A. No, that's the net cash flow. That's the
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net--I'm sorry. You're right. The cost of mining is
$800 an ounce. So, that would be $5.6 billion.

Q. All right. And could you get to that point
of funding a $5.6 billion mining project without a
bankable Feasibility Study?

A. I think that would not have been our method
of approach.

If we--what we would do is go up on that
area of the Property and we would gradually drill out
targets. If we drilled out targets that were
reasonably high-grade, say, 6 to 8 grams/tonne, then
we would probably fund it internally from cash flow
and then would do a Feasibility Study.

If the targets actually turned out to be
what the average grade is, which is a little less than
3 grams/tonne, then we would have to drill out, maybe
not 7 million ounces, but, say we would drill out
500,000 ounces. That is fully financeable on the
stock markets. And, yes, for that, we would do a
bankable Feasibility Study.

Q. And, in your experience, how long would it

take for a project like this to get a bankable
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Feasibility Study?
I mean, you didn't have a pre-Feasibility

Study for the Project, did you?

419

A. No. It would--I mean, we would have to have

done a lot of revision of the Environmental Impact
Statements because it's a much bigger operation. We
would have to do the drilling and do the study.
Typically those times frames are five to six years,
maybe longer slightly. Five to six years 1is probably
okay as an estimate.

PRESIDENT KALICKI: I'm sorry to keep
Jumping in. You just referred to "we would have had
to do a lot of revision of the Environmental Impact
Statements because it's much bigger."

Aside from size, presumably you would need
to do an EIS that talks about surface mining, not
underground mining; 1is that correct?

THE WITNESS: That's correct.

PRESIDENT KALICKI: Am I right in recalling
that the EIA that was filed and that was approved was
mostly focused on underground mining?

THE WITNESS: Well, it wasn't 100 percent
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focused, but it was probably 30 percent surface mining
and 70 percent underground.

PRESIDENT KALICKI: Okay. So, the Project
that we're discussing now is different not just in
magnitude, but in nature, to the one that was approved
in the EIS? 1Is that accurate?

THE WITNESS: That's correct. And that's
normal in mining operations everywhere. As they
expand, they issue new Environmental Impact
Assessments and Environmental Impact Statements.

PRESIDENT KALICKI: Okay. No, I'm just
trying to--a lot of the case so far has been based on
the EIA that was approved, and so I'm just trying to
understand how the Project you're describing now
relates to the one that was approved.

I take it what we're now discussing is a
further development that you hoped might also be
approved in future.

THE WITNESS: Correct.

PRESIDENT KALICKI: Okay. Thank you for
clarifying.

MR. GOSIS: Thank you, Madam President.
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BY MR. GOSIS:

Q. I'm trying to do some math on my own basis.
So, you would assume something like a grade of around
3 grams/tonne; am I correct?

THE WITNESS: Yes.
BY MR. GOSIS:

Q. And so, that would mean 1 million ounces
would require mining, basically, 10 million tonnes?

A. Correct.

Q. So, you're talking about 70 million tonnes
being mined from a surface mine a few miles away from
Guatemala City; right? That would be the Project?

A. It's more than a few miles away from
Guatemala City, and as mines go, that is still
relatively small.

Q. I read somewhere--I don't need you to agree
with me, but if you have a different view, do let me
know, because I have to correct my sources—--that the

Great Pyramid of Khufu in Giza weighs about
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5.5 million tonnes. So, you're talking about 15 times

the Great Pyramid of Khufu taken from a surface mine

30 miles away from Guatemala City.
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Does that sound about correct?

A. It could be. The Rochester mine, which is
about that distance from Reno, mines 55,000 tonnes a
day. So, they mine 15 million tonnes a year, and they
have been doing that since about 1980, and it's
essentially not very visible to the local communities.

The Pyramid of Khufu sort of cheats; it sits
on a wide plateau that everybody can see, and it's
sort of a pyramid shape. But it's not a wvalid
comparison to a mine.

Q. I'm just thinking in terms of volume. I'm
not suggesting you built 15 Pyramids of Giza in
Guatemala. And there's other forms of pyramids in
Guatemala that are very beautiful, but not the
Egyptian type.

Would that still be a small business mine?
T think if we go to C-106, your letter to the U.S.
Embassy, it's kind of a small business mine?

A. Yeah, the letter referred to what we had
when we wrote the letter, not to what we might have in
the future.

Q. Oh, I see.
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But you would agree with me that a mine of
that magnitude would not be a mine you could describe,
as you did in 2012 when seeking diplomatic protection
from the U.S., as "a small business"--"a mine which is
a small business, small enough so that it is not
disruptive to the social order"?

A. That is a valid statement.
Q. Thank you.

Now, as Madam President was refreshing for
us minutes ago, you did submit EIA studies for both
Progreso VII and Santa Margarita, didn't you?

A. Yes.
Q. And were those EIA studies good EIA studies

or bad EIA studies? Let's start from there.

A. I think they were good studies.
0. Were they accurate?
A. I don't know what that word means.

Q. You are a QP--

A I mean, most of the things in the studies
were accurate, yes.

Q. But you are a QP in metallurgy, are you not?

That's what you told us?
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A. That is correct. Yes.

Q. So, if you are a QP in metallurgy--and you
testified that you worked in a number of Feasibility
Studies--and I asked you if the Environmental Impact
Assessment Study 1s accurate, I'm surprised that you
tell me you wouldn't know how to answer. That seems
to be what you do.

A. As I think somebody pointed out, there is
900 pages in the study, and if I say it is
accurate--on the whole, it is a very accurate study,
but "accurate" is not a technical term, so I don't
know what you mean. It was a very well-done study.

Q. But you were actually responsible for the
accuracy of that EIA, were you not? I mean, let me
make it simple. Let's go to the actual reference
here.

I think, 1f we go to the Exploration License
for Progreso VII, and it's going to be--one second,
please--C-90. I'm sorry. Let's go to C-84. It is
going to be simpler then.

And this is the Environmental License for

Progreso VII. And if we go to Section 14--I don't
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know if the English version will have all the
language. In the Spanish version it is just past
Page 6, where it says: "The liability of the

applicant."
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A. I'm sorry. I'm not sure I'm following this.

Q. I'm trying to find the small version. It
says "petitioner liability."

Page 6 of the English language, Section 14.
You can zoom in there. Petition available. Perfect.
Thank you so much.

So, this is the Environmental License
granted for Progreso VII for which the Exploitation
License was granted, and this Environmental License
was granted on the basis of the EIA submitted for
Progreso VII, and we'll get to the document in a
second. But for now, you see here it
says: "Petitioner is the individual or legal entity
applying for approval of a new project." You are
either that individual or the controlling shareholder
of that legal entity, are you not?

A. Yes. That is correct.

Q. "Is legally responsible for the information
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submitted to the Ministry of the Environment and
Natural Resources and for the Project development."

Do you see that?

A. Umm—-hmm.

Q. So, this is what I meant when I said that
you were liable--you were responsible, sorry--for the
accuracy of the information contained in the EIA?

MS. MENAKER: Objection. Is this--you're
asking him a legal question again, whether he's
liable, but you haven't established who the petitioner
is.

MR. GOSIS: I'm going to object. If you
don't know what I asked, I doubt that you could
actually object to that. I was Jjust providing grounds
for the reference to the accuracy of the document.

PRESIDENT KALICKI: Okay. Mr. Gosis, I
think the ambiguity is in the word "you." You've
asked about "you were liable" or "you were
responsible.”" The document isn't discussing
Mr. Kappes personally. So, maybe it would be helpful
to define who is "you" for purposes of your questions.

MR. GOSIS: I apologize. I thought I had
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when I asked him a few minutes ago--we can go through
the Transcript--whether where it says here "the
individual legal entity," I told him--by "him" I mean
Mr. Kappes, "You are the individual or the controlling
shareholder in that legal entity," to which he
responded "Yes." And so I took that to be clear
enough that he understood that he was responsible for
this. But we don't need to push him personally on
this to the extent he knows about the EIA and--

PRESIDENT KALICKI: Yeah. The document
presumably defines who the petitioner is. So, you
know, I haven't gone back through it, but if it's
using the phrase "petitioner" in this Paragraph 14,
maybe the issue is who is the petitioner. But in any
event—--

MR. GOSIS: Just to clarify, it is Exmingua,
of course. We can go to Page 1 to see who the
petitioner is. We wouldn't be sitting here, in these
many beautiful places we are sitting now, if Exmingua
was not, in Claimants' parlance, controlled by KCA, in
turn, controlled by Mr. Kappes. So, that's—--

MS. MENAKER: And that was where my
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objection stemmed from, i1if the petitioner is Exmingua,
and you are asking him a legal question, whether he's
liable. That 1s referring to Exmingua.

BY MR. GOSIS:

Q. So, Exmingua was liable for the accuracy of
the document; would you agree to that, Mr. Kappes?

A. Yes.

Q. All right. And you would be responsible for
any decision adopted at Exmingua, directly or
indirectly, through your controlled entities; am I
correct?

A. Well, just to expand on that slightly--I'm
not trying to avoid the question, but KCA at that time
had probably at least 50 projects a year, and we were
working on a lot of studies, on a lot of different
projects. On this project in Guatemala we had David
Croas as our General Manager and Grupo Sierra Madre as
the people who prepared this document. So, while I
reviewed what they did, I don't want to take--I don't
want to take, sort of, limelight away from them. T
did not personally write everything in the document.

But, having said that, am I responsible or
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did I understand what was in the document? I probably
didn't read every word of it at the time, but
certainly I would have accepted responsibility for it,
had I been asked. I don't know what that means
legally, but...

Q. I'm sorry, but you ended in "but." So, I
don't want to interrupt if you were about to say
something else.

A. No, I think I'm done. All you guys are
frozen on my screen.

PRESIDENT KALICKI: Okay. Well, let us
pause for a moment. If Mr. Kappes is experiencing an
internet interruption, then obviously we need to
resolve that.

Mr. Kappes, are we still all frozen on your
screen?

THE WITNESS: Yes, you are.

PRESIDENT KALICKI: Is the audio okay?

THE WITNESS: Yeah, the audio's fine.

PRESIDENT KALICKI: That suggests you're
experiencing a limited bandwidth issue. When there's

limited bandwidth at the recipient's side, the Zoom
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prioritizes the audio over the wvideo.

So, I don't know what can be done to juice
up his bandwidth or not. I'm throwing myself, now, on
the technical assistance of those--I can diagnose, I
can't solve.

MS. MENAKER: We will ask for the IT person
that is, hopefully, outside the room, or close by, to
check in.

(Comments off microphone.)

PRESIDENT KALICKI: Let us continue and hope
it doesn't occur again.

MR. GOSIS: Thank you, Madam President.

BY MR. GOSIS:

Q. And, Mr. Kappes, 1in case--because we didn't
realize that you were experiencing some issue, so I
think the audio gets lost after the video gets lost,
but we are looking at documents, so video is also
important. If at some point you feel that the video
is not following the speech, let us know so we can
take remedial action immediately. Thank you very much
for that.

So, when I--
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ZOOM TECHNICIAN: Pardon my interruption.
I'm just monitoring the screen here. It looks like
something happened. He's frozen, and he stepped out
of the room, I think, to get help, and someone is
coming in now.

PRESIDENT KALICKI: Okay. Well, let us take
a pause.

(Pause.)

PRESIDENT KALICKI: Mr. Kappes, can you hear
me and see me again-?

THE WITNESS: Okay. And you left, Diego,
just as you started talking. So, I guess you'll have
to repeat all that.

MR. GOSIS: Absolutely. Do you see us well
now?

THE WITNESS: Yes.

(Comments off microphone.)

BY MR. GOSIS:

Q. Actually, all I was saying, thus far, is if
you feel that the video is not following up with what
you are hearing, do let us know immediately so that we

can realize that there's an issue there, and we don't
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waste relevant time.

So, when you were saying that you had
reviewed all of the information but perhaps not in
full detail, you did tell--back to this C-106, the
letter to the U.S. Embassy in Guatemala--that you had
an excellent environmental/social impact statement,
and you say there, "which includes extensive
interviews with local people." Maybe we can--I don't
know if you need to take a look at that document again
or if you remember having used that language in the

letter to the U.S. Embassy in 20127

A. Yeah, I can remember, but here it is. Let
me look. I'm sure I said that.

Q. It's the portion that says: "We have
followed"--I think it is Paragraph 3. "We have

followed all procedures and prepared an excellent
environmental/social impact statement."
You were referring here to the EIA?
A. Yes, correct.
Q. Were you referring to the Progreso VII EIA
exclusively or also the Santa Margarita EIA?

A. The Santa Margarita EIA had been submitted
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without the social study, so it was partially complete
at that point.

Q. But the part that had been completed and was
eventually submitted, do you--would you also have
considered an excellent Environmental Impact
Statement?

A. The only reservation I would have is that
the procedures that MARN wanted us to follow, which we
did follow, were to submit the Progreso VII statement
in somewhat of a limited form. And then they said to
submit it in a limited form and then we will ask you
for a lot of "ampliaciones," amplifications. So, we
submitted the Progreso VII study, and then they asked
a whole bunch of guestions and then we submitted all
the answers, and the response was almost as big as the
main study. I am not sure, on Santa Margarita, how
far into that procedure we got.

Q. So, when you refer here to an "excellent
environmental/social impact statement," would you say
this does not apply to Santa Margarita? Would you
think, for any reason, that the Santa Margarita EIA

was not properly described as you describe at least
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the Progreso VII EIA as an excellent
environmental/social impact statement?

A. I would think I would describe them the same
way. But I have--I mean, obviously, like I say, there
is reservations. I don't know how far it went.

Q. Now, eventually, after some exchanges with
MEM in 2015/2016, the portion of the EIA for Santa
Margarita, which you did have, was submitted as an EIA
for Santa Margarita in 2017, wasn't it?

A. That's correct. With the reservation that
the social part of it was not there yet.

Q. Was this EIA performed according to the work
plan contained in Grupo Sierra Madre's proposal of
services for the preparation of the EIAs? And we will
get to that document in a second.

I think the document--at least for Santa
Margarita, the document is C-79.

A. I can look at the document, but I can tell
you now I would not know the answer to that.

Q. Can you--so, you say it was an excellent
study--

MS. MENAKER: Excuse me. That is not a
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correct characterization.

MR. GOSIS: I don't know if 1t's correct.
ITt's what he said in C--

MS. MENAKER: No, no. It's not a correct
characterization of his testimony.

MR. GOSIS: I'm sorry. Please do not
interrupt. Please do not interrupt.

MS. MENAKER: Well, I'm objecting because
the question mischaracterizes his testimony.

PRESIDENT KALICKI: All right. Let us go
back.

MR. GOSIS: We can pull up 106. That's what
the reference I mentioned was.

PRESIDENT KALICKI: Yes, 1is 106 referred to
an excellent environmental/social impact study. I
believe he said that that referred to Progreso VII and
at least to the environmental part of the Santa
Margarita EIA with the one reservation he gave that he
was not sure the process got to the full answers. In
any event, his testimony is what it is--

(Overlapping speakers.)

MS. MENAKER: Okay. I can—--
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THE WITNESS: The letter refers simply to
Progreso VII. It says nothing, I think, about Santa
Margarita.

PRESIDENT KALICKI: All right. Thank you
for that clarification.

MR. GOSIS: Thank you, Madam President.

BY MR. GOSIS:

Q. So, my question to you 1is, could you say it
was an excellent study if it had not been performed
according to the requirements that you had agreed with
the person performing the study? Because I was asking
you, was the EIA performed following the protocol
established in the Contract for the performance of the
EIA?

A. The same people wrote the protocol as wrote
the EIA. Like any document, I assume that once they
write an initial protocol and then they spend many,
many months writing a document, there might be some
variations between the two. But they would have been
made by professional people in a professional manner.

MS. MENAKER: And I would just ask that

there be clarification in the questions as to which
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EIA you're talking about.

MR. GOSIS: Yes. At this point, it was
either of the proposals would be the same because both
proposals were executed, as I understand it, from
Mr. Kappes's testimony, simultaneously. But let's go
to C-80, if I may.

(Overlapping speakers.)

MS. MENAKER: But that was not the preceding
question, and that's where the confusion lies.

MR. GOSIS: I don't know where your
confusion lies--I'm Jjust only stating--

(Overlapping speakers.)

MS. MENAKER: Well, the confusion lies is
because that letter.

PRESIDENT KALICKI: Counsel, you're speaking
over each other, the Transcript will not appropriately
reflect either of your comments.

Let me suggest, let's start again with a
question. For each question, i1f it's referring to an
EIA, please specify in the question whether you're
intending to ask about Progreso VII, Santa Margarita,

or both. Any formulation is fine, but just be clear
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BY MR. GOSIS:
Q. So, if we go to C-80, where we are now, you

see there's a--the Economic Technical Proposal for
Environmental Impact Study for Progreso VII.
Do you see that, Mr. Kappes?

A. Yes.

Q. And I'm guessing it is probably Page 11. T
was actually looking at the one for Santa Margarita,
but I'm guessing it is going to be very similar.

There's a list of the--can you zoom in
there. Maybe it's immediately preceding page, so we
know what we're talking about. Yeah. So, there you

go.

"Required technical information" is the

heading.
Do you see that?
A. Yes.
Q. And can we zoom in on the text under this

title, please.
So, "Grupo Sierra Madre prior to the
beginning of activities would require the following
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information."
Do you see that?

A. Yes.

Q. And it seeks a number of things, and I will
ask for each of these things, whether Exmingua
actually provided this information to Grupo Sierra
Madre. It says "study of environmental impact
performed by Exmingua."

Was that provided to Grupo Sierra Madre?

A. No, that's what Grupo Sierra Madre was
creating.
Q. It's requiring any prior study of

environmental impact, of course, that's the only way I
can understand it--
A. Yes—-
(Interruption.)
(Stenographer clarification.)
THE WITNESS: SOorry.
BY MR. GOSIS:
Q. So, to maybe make it simpler, did Exmingua
provide any prior study of environmental impacts

performed by Exmingua to Sierra Madre?
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A. No. I think what they were asking for here
is if we had any previous studies we should give them
to Sierra Madre, but we didn't have any.

(Interruption.)

Q. And did you provide a detailed description
of the activities that would be carried out in each of
the phases of the Projects? As I'm reading, that's on

the fifth bullet there on the right side of that same

page?
A. Yes.
Q. Did you provide 1it?
A. Not personally, but I'm sure we provided 1it.
Q. To be clear, do you know if Exmingua

provided 1t?

A. Yeah. I believe Dave Croas provided it to
them. He was working closely with Grupo Sierra Madre
at the time, so he would have given them all of the
information that he had that they could incorporate
into their study.

Q. Did you provide a program of work describing
the activities to realize the time of duration, and

its space distribution. This is the next bullet down.
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A. What is it? Go down to the next bullet,
please?

MR. GOSIS: Actually, if you can enlarge all
of that page, all of that column, it is going to save
us some time.

A. Yes. I'm sure, again, it is part of what
Dave Croas would have given them.

Q. But did you know already at the time of
retaining GSM for--and GSM here, of course, stands for
Grupo Sierra Madre, to perform the EIA studies 1in
2010, did you already know the program of work, the
activities to be realized, the time and duration,
space distribution for the entire Projects?

A. Not for the entire Projects, for the Project
we were permitting, yes.

Q. Were you providing an EIA for less than the
entire Project?

A. We were providing the EIA for the Project
that we were about to develop. So, no, the EIA was
for the entire Project, but the entire Project at that
time consisted of Laguna Norte, Guapinol, and Poza del

Coyote. Since Laguna Norte was not on Progreso VII,
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it's not even mentioned in the Progreso VII study.

So, the entire Project as going for the EIA permit was
Guapinol and Poza del Coyote, and the plant that we
built.

Q. All right. So, did you provide a program of
work, including time and duration, space distribution
for all of the Project that would take place within
the four corners--it's more than four corners, but
allow me the metaphor--of Progreso VII Derivada?

A. The problem is, 1s you don't know--it's just
like anything you do, you don't know the Project that
you're going to build 20 years from now, do you. You
don't know that for a factory. You don't know that
for a shopping center. What you know is what you're
permitting at the time, and what we were permitting at
the time was Guapinol, Poza del Coyote, and the
process plant. We had no idea what we were going to
be doing 10 years down the road because projects
evolve and companies evolve.

Q. But based on what you knew at the time, were
you seeking an EIA based on all the information you

had, or were you reserving some information for some
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future project you didn't want to tell the Regulator

about?

A. I mean, again, 1in my mind, we had a big
project coming up. It would have gone--it would have
been developed in phases. The initial phase was the

one we permitted.

That does not say we had more or less future
potential, future potential, but there was no way to
like permit--if you look at the things I mentioned
earlier, the 13 cross-sections across the two
properties, or the 7 million ounces, about
3.4 million ounces were on Progreso VII, and the rest
are on Margarita, so the ounces were more or less
split between Progreso VII and Margarita, but those
are, again, future potential ounces.

There is no way that you could go to a
permitting agency and say, "oh, well, two or
three years from now we're going to go up and develop
a new deposit." They would come back and say, "well,
permit the deposit that you're going to develop now,
and come back to us two or three years with an

expanded permit request or a different permit if it's
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that much different," and that's the normal procedure
that you use in projects everywhere.

Q. So, what you're saying is, instead of
telling, describing in your Environmental Impact
Assessments that you had the idea to develop a Project
for 7 million--give or take a few--ounces of gold that
you would develop in phases, for which it would
start--for some reason, we'll get to that.

It would start with the portion that is
worth 70 million and would defer to an undisclosed
future time the part that is worth 420 million,
instead of telling that you had this Project in mind,
you told the MEM that your--the amount first, and then
MEM then--that your Project was a small fraction of
that, 240,000 ounces; right?

That's what you're telling us?

A. If I was to use the words that you suggested
in a Feasibility Study or in a proposal for a
Feasibility Study for a public company, I would go to
jail. You cannot "arm wave" future--future "ifs."

Q. But you didn't put any of those "ifs" or

didn't even mention those additional--
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MS. MENAKER: The gquestion is getting
confusing, this point. You didn't put the "ifs."

Can you rephrase, please, just so we are

clear.
MR. GOSIS: Thank you for the invitation.
MS. MENAKER: You're welcome.
BY MR. GOSIS:
Q. Your EIA speaks to a Project of

approximately 240,000 ounces, does 1t not?

A. Less than that, I think, because it did not
include Laguna Norte.

Q. And you thought you didn't need to describe
in the EIA the entirety of the Project you intended to
develop in that area; am I correct?

A. No. 1It's not appropriate to say that in an
EIA, or an EIA Application. You have to--you're
permitting what you're permitting. When you permit
the next phase of the operation, you go through the
whole process all over again. You can conduct
studies. You conduct--consult Consultas with the
local communities. That's all part of a study. When

you have something meaningful to permit, then you go
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through the permitting process.

You cannot arm wave in a permit. You have
to basically say "this is exactly what we are going to
do with this permit."

MS. MENAKER: We've lost Mr. Kappes's audio.
I don't know if others have.

PRESIDENT KALICKI: We are hearing him fine.

(Overlapping speakers.)

MS. MENAKER: I think all of White & Case
has lost the audio.

PRESIDENT KALICKI: All right. Let us take
a break and see i1f that can be resolved. Maybe it
makes sense for--Ms. Menaker, can you hear us?

(Technical difficulties.)

(Discussion off the record.)

PRESIDENT KALICKI: Ms. Menaker, the problem
is that, again, at your end, we can hear you fine.

(Discussion off the record.)

PRESIDENT KALICKI: All right. Let's take a
break. Why don't we go to our breakout room?

(Brief recess.)

PRESIDENT KALICKI: For the record, let me
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just confirm, Mr. Kappes, can you see and hear us all
now again?

THE WITNESS: Yes, everything is fine.

PRESIDENT KALICKI: All right. Let us
continue.

Mr. Gosis, just for your planning purposes,
we had planned to take our longer midday break around
5:00 London and 12:00 p.m. D.C. It doesn't have to be
precise, but why don't you think about taking an
appropriate break in about half an hour?

MR. GOSIS: Yes. Yes, absolutely. And we
also are an hour behind D.C. in time, so we are trying
to have lunch as close to lunchtime as possible, but
we are getting--about half an hour sounds about right.
We will plan it--to Parties. And we will take it from
there.

PRESIDENT KALICKI: Okay. Okay.

MR. GOSIS: Thank you very much.

BY MR. GOSIS:

Q. So, we were looking at C-80 as a proposal
from GSM for preparation of the EIA for Progreso VII,
and maybe we can pull it up again at about Page 10.
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If FTI can help us there?

ZOOM TECHNICIAN: Yes. Apologies. Could
you repeat the citation?

MR. GOSIS: Yes. (C-80, around Page 10 of
the PDF. That is the same document we were showing
just before the break. Thank you so much.

BY MR. GOSIS:

Q. So, we were zoomed in, I think it was the
right column on the page on the left. Yes.

So, maybe to rephrase my question, 1t says
here, among the things that GSM says Exmingua should
provide before the work can be conducted, that
Exmingua should provide a detail of all the
infrastructure to mount in each one of the phases of
the Projects, and the program of work that it
describes, activities to realize time of duration,
space distribution, and the volume of water to use,
source of supply, and the use that will occur, a
number of permanent and temporary personnel and define
its position.

And I understand what you are telling us 1is

that you consider that when it says "detail all the
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infrastructure to mount," you didn't really mean all
the infrastructure to mount, but only the
infrastructure to mount in the initial phase of the
Project.

Is that your testimony?

A. Yes. So, they used the word "phases" here
somewhat differently. But in the initial development
that we were going to provide that we were trying to
get an EIA for, they wanted us to tell them everything
we were going to do in that development aspect, if you
will, so then they wanted within that all the phases
of that project.

Q. But if I understand correctly, in your EIA,
you should describe the community impact of the
Projects in the area, and if you had a mine, a project
that is basically 28, 28 larger, and is basically
saying, you know, for a quarter million-ounces times 4
times 7, that is 28 times larger than the Project you
had in mind, wouldn't that make any information on the
community impacts the Project would have simply not
correct based on information you already had?

A. That's not what they were asking for, and
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that's not what you do in an EIA study. You basically
say "here is what we are going to build," and so we
will run a study for that. Every operation
expands—--or not every operation, but most operations
expand. That is handled in subsequent studies.

Q. Yeah, but it's one thing to say it expands
as you develop some knowledge and a different thing to
say that you had already had the knowledge and are not
reflecting it in the EIA, isn't it?

A. What knowledge did we have?

Q. Well, we claim that none, but that is probe
for PHBs. The valuation you submitted--by "you" here,
I mean Claimants in this Arbitration--speak to the
same, give or take, 7 million-ounce project that you
described in the beginning of your testimony today.
So, whatever you knew about those 7 million ounces,
you already knew by the time of this Feasibility
Study, didn't you now?--sorry, the EIA. Didn't you?

A. Well, first of all, keep in mind the
7 million ounces was an ultimate goal, but nobody on
our side is claiming that we expect to be compensated

for 7 million ounces.
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(Stenographer clarification.)

Q. That we take note of that. Thank you.

A. And so the answer is, 1s this is just like
any mining project. Mining projects in Nevada, I
don't know of a single one that was permitted. Let me
rephrase that. I don't know of a single major mining
project in Nevada that is operating today in which the
initial permits that it received show the things that
are there today. They all started out with small
mills, and they then subsequently put in more mills,
developed more orebodies, expanded the operation. And
those all were subsequent--either subsequent completed
Environmental Impact Statements or a formal
modification request for the initial one.

Q. Do you know i1f any of those major projects
in Nevada you were mentioning misrepresented the size
of the Project they knew they would go for by a ratio
of 30:17

A. Oh, yeah, almost all of them, because,
again, 1it's not a misrepresentation. When you're a
public company, you cannot go--you cannot arm-wave and

say, "Gee, I think we're going to develop in this
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orebody next to us." Almost every major mine 1in
Nevada has satellite orebodies. But they don't permit
those in EIA. They don't discuss them in the EIA.
They develop them in subsequent years.

So, the EIAs are there to develop their
first operation, but they know they have others. They
are not sitting they're saying, "Oh, we don't know
there's an orebody over here."

If you talk to most of these companies, they
can point to orebodies they have not developed and
drilled. They have not mentioned those in any EIA.

Q. If we go--for instance, you confirm you had
submitted the technical portions of the EIA for Santa
Margarita later on, and the document is C-81.

If we go to Page 6, 1t says "Overinvestment

Amounts."
Do you see that?
A. Okay.
Q. It says: "This chapter shows an estimate of

the overall amount that Exmingua will invest in the
Santa Margarita mining extraction project over 1its

estimated five years' useful life." It does say, of
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course, "such figures are estimates and are subject to

change."

Would you feel comfortable making the
statement that the estimate starts--that the figures
and estimates are subject to change, if the estimates
already don't include things that you are planning to
mine later on?

A. Yes. That sentence is referring to not
something--it says "such figures are estimates." So,
it's talking about the 5 million, the numbers in the
table below being estimates of what they are doing.
They are subject to change. It doesn't mean they are
subject to change by orders of magnitude. It means
they are subject to change as we understand one
contractor might charge more than another.

Q. So, what you're saying 1is, as a project
develops, we will maybe find other things, and that
will change the estimates in this EIA?

A. Well, as we find other things, it will
involve either--it will probably involve a new EIA.

0. Now, you know what I find interesting about

this information here? There is no funding for
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exploration, other than the $5 million here, and we
know that the exploration of what has been termed this
non-Exploration Potential and loss of exploration
opportunity in Claimants' valuators' estimation, would
be at least $44.9 million.

So, even if I could--I don't know that I
can--but even if I could share with you that the
information would evolve, and you would submit revised
EIAs as new information became available, the same
exploration costs to reach that point that we know
now, you would have known then, wouldn't you?

I mean, that you would have to spend
$44 million to explore that 7 million-ounce deposit
that you were thinking of.

A. Yeah, but this EIA is not there to develop a
7 million-ounce deposit. This EIA is there to develop
a deposit with an estimated five years' useful life,
which is Laguna Norte and/or JNL West. We had
developed an open-pit plan on JNL West on a road. We
had general concepts on Laguna Norte. We would have
preferred Laguna Norte, but we were having trouble

acquiring the surface rights. And while, under
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Guatemalan Law, we had the right to mine Laguna Norte
without the surface rights, we didn't feel that was a
really proper social thing to do. So, we said, okay,
we'll start with JNL West and then move to Laguna
Norte second.

Now, in this study, Laguna Norte would have
been mentioned, but it wasn't--it's not on this page.
And so, again, the Environmental Impact Statement here
is permitting the Project--permitting arm-waving.

Q. What do you mean Laguna Norte is not
mentioned here? It says—--

A. No, I said--

Q. Sorry. Let me finish and then, if you need
to answer something, do so, but--just so the record
shows it appropriately.

We're talking here--the heading of this
section is "Overinvestment Amounts." It talks about
the over-amount that Exmingua would invest in the
Santa Margarita mining extraction project.

Do you see that?

A. Over its estimated five-year life, vyes, I

see that.
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Q. Yes. And that includes Laguna Norte; right?

A. I didn't say it wasn't included. I said I
think it is included.

Q. All right. So, 1is this is saying you
concede that this refers to the entirety of the
project described and informed to MARN with $5 million
in exploration?

A. For the project we were permitting at the
time. That is the way it is normally done. That's
the way they expected it to be done, and that's what
we did.

0. If we go to C-82, which is the EIA for
Progreso VII, and I think the equivalent section would
be Page 137 of the PDF.

Do you see there "Global Investment Amount"?
If we could maybe show side-by-side Page 6 of C-81 and
Page 137 of C-82. 1It's Page 6. Again, we're going to
that Title 5, "Overinvestment Amounts."

ZOOM TECHNICIAN: To confirm, it is C-81 on
the left?

MR. GOSIS: It is C-81 on the left, yes, and

C-82 on the right. These are the EIAs for Santa
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Margarita on the left and Progreso VII on the right.

If we go to Section 5, "Overinvestment
Amount," I'm trying to show it in comparison here with
Section 4, "Global Investment Amounts." There you go.

So, in Santa Margarita, we have Exploration,
Construction, Operations, Technical Closure.

Do you see that?

THE WITNESS: Yes.

BY MR. GOSIS:

Q. In Progreso VII, we don't have
"Exploration." We don't have "Construction,
Operation, Technical Closure," and then the full
amount. We are looking at the Spanish--no, no, it is
just Spanish language in an English document. It is
Just--they will translate the charts on Table 23. But
do you see there that there is no exploration--

(Interruption.)

(Stenographer clarification.)

A. That is correct.

Q. --no exploration for Progreso VII?

A. Are you waiting for me? Yes, that is
correct.
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Q. Thank you.

If we go to Section 2.6.3 on C-82, that's
the document on the right, and that's on Page 82 of
the English version. You can zoom on the first half
of the page first.

It says: "The activities are focused and
designed to carry out the extraction and processing of
the gold ore identified in the Project Area, initially
in the areas known as Guapinol and Poza del Coyote."

Do you see that?

(Interruption.)

(Stenographer clarification.)

A. Yes.
Q. Thank you.

So this speaks to the entirety of the ore
identified in the Project Area, would you agree?
There is no qualification there?

A. Well, somebody has to define what you mean
by "Project Area."
0. It would be Progreso VII, of course.
(Overlapping speakers.)

(Stenographer clarification.)
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A. Do you want to reask, or should I just
speak?
Q. Let's start again.

MR. GOSIS: Do you hear us well?
REALTIME STENOGRAPHER: I hear you fine.
You're just overlapping, sir.

MR. GOSIS: Yeah, I know. I was talking to

Mr. Kappes. He was—--
A. Yes, I hear you.
Q. Great. Thank you.

So, let's start again.
Do you think "Project Area" in this 2.6.3
does not refer to the entirety of Progreso VII?

A. That is correct. It refers to the area that
the EIS was involved, which is Guapinol Sur, Poza del
Coyote, and the operating plant and the infrastructure
for the operating plant.

Q. But I mean, I'm reading this same sentence,
and how it says the gold ore identified in the Project
Area, and then it says "initially in the area known as
Guapinol Sur and Poza del Coyote," which would mean

that subsequently it would go to any other place in
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the Project Area. So, Project Area, in this sentence,
has to be larger than Guapinol Sur and Poza del
Coyote.

Wouldn't you agree?

A. No. I think that's some kind of strange
type of wording.

Q. All right.

So, you would say a strange type of wording
on the description of the project for purposes of
Operation Description in the EIA wouldn't make this
any less of an excellent study?

A. No. It's an excellent study.

Q. It's an excellent study that does not gquite
define what the "project area" is, or describes it
in--

MS. MENAKER: Objection--

BY MR. GOSIS:

Q. -—-any type of wording?

A. You are taking four words out of a 900-page
document and saying that disqualifies the document?
That is weirdo logic.

Q. All right. Thank you for that. But that's
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still not what we are discussing now.

Looking at that 2.6.3, the description of
the Operation phase of the EIA that you are seeking
approval for, and what you are telling me is, well, it
does say "project area," but it describes things in an
awkward way so that you don't really know what the
project area for the EIA would be.

My question to you then, if it wasn't clear
enough, do you still think it's an excellent study if
you cannot see, reading the description of the Project
Area in the part of the EIA that describes the
operation, what the project area is?

A. I know I'm not supposed to question lawyers,
but you're not being rational. The Project is
described within this study. It's a 900-page study.
It is described in detail what the Environmental
Impact Statement is requesting us to get an
Environmental License for. The fact that you find one
little sentence on Page 82 that you object to, that's
ridiculous.

If you want to evaluate the study and say,

well, the study, all the way through, has a sentence
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like this on every page, or 10 sentences on every page
or whatever, that might be a valid comment, but this
is certainly not a valid comment.
0. All right. Thank vyou.
If we go to the next sentence down, it says:
"The estimate of resources made in 2004 by the
Company"--we will simplify that as "CAM," Chlumski,
Armbrust & Meyer of Lakewood, Colorado.
Do you see that?
A. Yes.
Q. And it says it categorized 57,800 ounces of
gold as Indicated Reserves with an average of
3.94 grams of gold per tonne.

Do you see that?

A. Yes.

Q. Do you still maintain this is an excellent
study?

A. Yes.

(Overlapping speakers.)
Q. --with the Indicated Reserves.
What is an "Indicated Reserve," Mr. Kappes?

A. Well, today it would not be a valid
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statement. But I think in--the word "reserve" has
evolved over the years. My guess 1s that when they
wrote this statement--you couldn't say "Indicated
Reserves" today. You could say "Indicated Resources."
But I think, when they wrote this study, I think those
were valid terms to use.

Q. And you submitted these in 2017 to MARN
describing the Mineral Property you were asking for
permission to exploit based on this EIA, and you
didn't think it was wise or necessary or convenient to
correct the description that there were reserves in
your EIA study. Is that your testimony?

A. I thought we were reviewing the EIA for
Progreso VII here.

Q. Yes. I'm sorry. We will have the same
language on Santa Margarita. But at any rate, you
submitted this in 2011. Was it still accurate to say
something like this in 201172

A. I think probably it was. I'd have to go
back and look. But, again, the wording has evolved
over the years.

Q. So, your testimony--and if I remember
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correctly, you are a Qualified Person under CIMVal,

are you not? Metallurgy, I know, but you are a QP?

A. Not under CIMVal. CIMVal is something
special.

Q. All right. I know CIMVal is something
special.

You are a QP. Do you want to explain to the
Tribunal what being a QP means?

A. A QP means that you have basically a
specialty in which you are qualified enough to write
reports for the Stock Exchanges in Toronto. And
normally you do not--like when I sign off on a 43-101,
I sign off only on the metallurgy part of it. Most of
our engineers in KCA will sign off on the metallurgy
section; there are maybe 20 sections. I don't know of
any firm that will sign off on an entire Environmental
Impact Statement. It might be some, but mostly there
is like four or five specific QPs that sign off on any
kind of Environmental Impact Study. Actually--sorry,
let me rephrase that.

You are not signing off on an Environmental

Impact Study. That's for a 43-101 Study. Signing off
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on an Environmental Impact Study, there is no formal,
no formal requirement for a QP on an Environmental
Impact Study. It's a study that is prepared as part
of a 43-101 Study. So, to the extent it's
incorporated into a 43-101 Study, then there would be
a QP that signed off on it.

Q. But that's not entirely what I
had--actually, that is not entirely--that's not what I
had asked of you, but I didn't want to interrupt you.

You are a QP on issues of metallurgy; am I

correct?
A. Correct.
Q. And you see the expression being submitted

to MARN by a company you owned in 2011, that there
were 57,800 ounces of gold as Indicated Reserves, and
this didn't call your attention, did not deduct from
your statement that that is an excellent study. Am I
correct?

A. I said that before. 1I'll say it again. It's
an excellent study.

Q. And this excellent study--

ARBITRATOR TOWNSEND: Mr. Gosis, may I
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interrupt you a minute?

MR. GOSIS: Absolutely.

ARBITRATOR TOWNSEND: You have on the screen
two excerpts; one is from C-81 and one is from C-82,
and you keep talking about "this study." And my
understanding is that one of those is Santa Margarita
and one of those is for the other project,

Progreso VII.

MR. GOSIS: Progreso VII, vyes.

ARBITRATOR TOWNSEND: So, I find the
questioning confusing in that you are talking about
these as if they are the same study.

MR. GOSIS: I apologize. Maybe I should
have asked to take the left part of the screen out.
We are only talking now about Progreso VII, talking
about C-82, which is an EIA for Progreso VII. Thank
you, Mr. Townsend, for the invitation to clarify.

BY MR. GOSIS:

Q. So, the EIA your company submitted in 2011
spoke about 57,800 ounces of Indicated Reserves of
gold; 1is that correct?

A. Based on what it says here, if this is from
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that study, yes.

Q. But what it says here--these are Claimants'
Exhibits that we are showing you. This 1is actually
referred to your own testimony, and this is the EIA
for the one portion of Tambor for which you did obtain
an Exploitation License. So, I think it's fair to ask
of you, do you think that this is accurate?

A. I don't know what is written in the other
900 pages of the Study, so there could be other
wording that changes these numbers of the ounces.

That is not uncommon in a study to have wvariations.
So, I don't know what the whole Study says, but I have
no--I have no issues with this sentence.

Q. You have no issue with the sentence that
there is 57,800 ounces of Indicated Reserves of gold?

A. I have no issue with the point that CAM says
they characterize 57,800 ounces of gold as Indicated
Reserves with an average of 3.94 grams of gold per
tonne. I assume that is taken verbatim out of one of
their reports.

MR. GOSIS: I think this is a good time to

stop for a lunch break, Madam President.
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PRESIDENT KALICKI: All right. We will take
our 45-minute break now, returning back, roughly, at
45 minutes after the hour, give or take a couple of
minutes.

Mr. Gosis, just for our planning purposes,
do you have a sense of how much longer you'll be with
Mr. Kappes?

MR. GOSIS: 1If I could ask the Secretary to
tally up for the time we've used. I know we've had
some interruptions with video and other issues.

PRESIDENT KALICKI: Those have been taken
out, obviously. But I think, as of 7 or 8 minutes
ago, I was told you had about 30 minutes left of your
estimated time. Now, obviously, the estimates are
malleable, if you wish to use a little more with him
and a little less with someone else, but just for
planning purposes, it would be useful.

MR. GOSIS: I would think that after the
break I will remain under one hour, maybe 30 minutes,
45 minutes, up to one hour. That is, I would say, our
guesstimate of where we will be.

PRESIDENT KALICKI: All right. Okay.
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SECRETARY ARGUELLO: Mr. Gosis, yes, you
have used 2 hours and 40 minutes as of now.

MR. GOSIS: Thank you very much.

SECRETARY ARGUELLO: You're welcome.

PRESIDENT KALICKI: All right. Let's say
now we'll return at 10 minutes to the hour.

MR. GOSIS: Very good. Thank you very much.

PRESIDENT KALICKI: Thank you very much.

(Brief recess.)

PRESIDENT KALICKI: Welcome back.

I see both Counsel back and Mr. Kappes back.
So, I believe we are ready to proceed with the
continued cross-examination.

Mr. Gosis, we are in your hands.

Sorry, we are not hearing you, Mr. Gosis.

MR. GOSIS: Do you hear me now?

PRESIDENT KALICKI: Yes. Yes, we do.

MR. GOSIS: It was an internet thing because
I couldn't hear you either. Thank you very much.

Are we ready to proceed? I guess I couldn't
hear you before, so I missed any introductory words

that--
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PRESIDENT KALICKI: Yes. I said we are in
your hands.

MR. GOSIS: Thank you very much, Ms. Honor.

BY MR. GOSIS:

Q. Mr. Kappes, I'm sorry for the very short
lunch, but I'm sure we will make it up for you. We
were discussing these Environmental Impact Assessments
for Santa Margarita and Progreso VII. Who recommended
you to work with Grupo Sierra Madre? Where did you
find them?

A. I do not remember that. David Croas, who
was our manager 1in Guatemala at the time, would have
selected them. We had initially considered another
company, and we felt they were not competent, so we
then picked Grupo Sierra Madre. In general, what we
did at that time was have a couple of different
companies present, make presentations to us on what
their history was and what they have done. And so, I
think we just liked Sierra Madre's history and
accomplishments.

Q. And do you have any recollection what the
quotation for services for preparation of the
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Environmental Impact Assessments were from these other
companies who made presentations?

A. No, I do not.

Q. Do you know if it was much larger or much
smaller than $47,000, which is what you paid to Grupo
Sierra Madre?

A. Right. I saw that number the other day,
that we paid that to Grupo Sierra Madre, but I don't
know how that compared with the other quotations.

Q. And in your experience, is that a hefty
price or a bargain to pay $47,000 for an EIA?

A. Well, first of all, the EIA study tends to
be larger or smaller, depending on the Project size.
So, i1if you're building a $100 million project, it
would probably be a relatively small price to pay.

Secondly, we were paying it in 2006 to
Guatemala and a Mexican-- to a professional
Guatemalan-Mexican company. My guess 1s they would
have charged a lot less than, say, a North American
company to do that same work.

So, I don't have any way to compare it.

They did a lot of work, and they prepared a very large
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study. I think that the quotation--and I don't think
they were not unhappy with what they had gotten paid,
so I assume that their quotation was adequate.

Q. You mentioned the "ampliaciones" to the EIA
that you were asked to submit in connection with
Progreso VII.

Do you remember?

A. Yes.

Q. And so, we'll get to--I think these
"ampliaciones" are on C-89. Not all of the
"ampliaciones," but there is a seriatim list of
questions that were asked of Exmingua--I think some
33, 34 questions—--and the translated version doesn't
contain a translation for all 33, 34 gquestions.

But in the Spanish version, I'm going to
refer to Page 205. That is "ampliaciones" 33.

I may stand corrected, but I think this
"ampliacion" was not in the documents translated into
English; if our friends at FTI can confirm.

I haven't found it myself, so we will do, as
before, when I get to it, I'll be reading in Spanish.

Again, I will ask anyone who changed channels in the
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lunch break to go back to the English channel so that
they can get the interpreted version of this language.

But so that we get a context of what we're
discussing here, i1f we could keep the document on the
right side of the screen; but on the left side, 1if we
can pull up Mr. Kappes's Second Witness Statement,
Paragraph 64.

You stated there--while we put up the
document. And maybe you remember this and we don't
need to go to the document, but you said that Exmingua
was being self-funded. You said: "This was not the
case for Exmingua because, as explained, we were
self-funding the Tambor Projects."

And you were criticizing some remarks by RPA
and said: "While RPA may be used to work in large,
externally-financed projects, their expectations do
not apply here."

RPA had criticized your current cost
estimates, saying it lacked supporting documentation,
detailed cost estimates, supplier quotes. And you
responded that these total documents, the documents

produced, if it was seeking external investors and
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So, your testimony in your Witness Statement

was that you were self-funders, which was why you
didn't keep records of cost estimates or sufficient
documentation for cost estimates.

In "ampliacion" 33, you haven't--Exmingua
had been asked to identify who were the national
companies, meaning Guatemalan companies, that would

potentially commercialize the final concentrate

obtained in the process. That is the highlighted text

of the heading of "ampliacion" 33, 1in Spanish.

And the answer I'm going to translate into
English myself--it's probably simpler--was that, in
Guatemala there is no metal refinery, i.e., a
commercial load that could buy the concentrate. For
these reasons, the concentrate would be refined and
commercialized through Met-Mex Penoles, S.A. de C.V.,
located in Torredn, Coahuila, México.

And you said this company operates the
biggest metallurgical nonferrous company, the largest
nonferrous metallurgical complex in Latin America.

It's the fourth such company at a global level.
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Do you remember this, this information?
Exmingua provided this information?
A. I sort of remember it, yes. I assume it's
okay.
Q. Yet, this is not what eventually happened;

right? I mean, the concentrate was sold to Traxys

instead?
A. That is correct.
0. And if we go to Document C-103, which is the

agreement with Traxys, which is also mentioned in your
First Witness Statement, we have--so, this is the
agreement with Traxys of the 30th of April 2012.

Did you amend the EIA to inform that
concentrate would not be sold to the company

identified in the "ampliacion" submitted in 2011 to

MARN?

A. No. I am pretty sure we did not amend that
document.

0. Interesting.

So, Traxys would not only commercialize the
concentrate but would also allow you to monetize

concentrate, financing up to 80 percent of the wvalue
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of up to--I think it said 140 metric tonnes of
concentrates at any one time.

Do you remember that? We looked at the
exact portion--

A. Yeah, we can just scroll up and let's take a
look at it, but, sure.

Q. Yes. It's a bit further down. It's
highlighted in the original, so it's not easy to
identify. This is Page 3. There you go. The
highlighted portion in the middle of the page.

A. Okay.

Q. It says: "Should Exmingua wish to monetize
concentrates for which Traxys does not at that time
have a customer, Traxys undertakes the provision to
pay 80 percent of the value of up to 140 metric tonnes
of concentrates at any one time, which are defined as
'Financed Concentrates.'"

And then it went on to say: "Should the
finance concentrates not be sold by Traxys"--

(Interruption.)

(Stenographer clarification.)

MR. GOSIS: Sorry. Sorry about that. I'll
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go slower.

BY MR. GOSIS:

Q. "Should the finance concentrates not be sold
by Traxys to customers within 30 calendar days, Traxys
shall then buy such financed concentrates for its own
account on terms acceptable to it at its discretion."

If we go a bit further down, there's a
description of the financial costs involved in this
transaction, which is lower in this same page, where
it says "For purposes of these agreements," the one by
the last paragraph.

So, it says here: "For purposes of these
Agreements, Financing Costs shall equal the Financing
Costs of the Provisional Payments from the time of
payment of such Provisional Payment and until the date
of receipt by Traxys of the Customer Delivered Price
at a rate per annum equal to, i1f the financing period

is 45 days or less, then 4.5 percent, plus three-month

LIBOR."
Do you see that?
A. Yes.
Q. "And if the financing period exceeds
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45 days, then Traxys' cost of funds, as determined by
Traxys, plus 4.5 percent, plus 3-month LIBOR."

Do you see that?

A. Yes.
Q. So, basically it's 4.5 percent, plus LIBOR
for any 45-day or less. That would basically mean

36 percent per year, plus LIBOR; right?

A. No. It was a 4.5 percent annual rate, plus
the 3-month LIBOR rate. The 3-month LIBOR rate is the
time period in which LIBOR was averaged.

Q. No, because--I'm sorry. I think one of us
is not quite understanding the document. I think it's
you because i1f the financing exceeded 45 days, the
rate would be different.

So--and maybe this--we can simplify this by
going to Exhibit C-130, which is the settlements. If
you see at the bottom half of every settlement, we
have--a bit below, yes, that will show it.

Do you see "Financing Cost Calculation"?

A. Correct.

Q. So, 1t says "Beginning, End, Financing

Dates, Financed Amounts, 3-month LIBOR, Rates, Total
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Rates."

So, you see there's a total rate of 4.5,
plus LIBOR for 4.7561 for the first financed
iteration, let's call it.

Do you see that?

A. Correct.
Q. Resulted in financial costs of 375.

And then the second one from the immediately
subsequent day, you see it ended in the 11th of
February 2015, in the first line. It started again
the 11th of February of 2015, the second line, through

the 8th of March of 2015. 1It's another 25 days. So,

there are aggregates in this. It is not a total sum.
A. That's correct.
Q. And then we go for the subsequent of 2025,

that is 45 days. So, for this 45 days, you apply the
rate of 4.5 plus LIBOR, but from the 8th of

March 2015, the third line in this same chart, through
the 25th of May, as we pass this 45-day, we add
financing financial costs at a different rate, which
in this case was 8.25; basically, 4.5 plus taking

financial costs of Traxys for purposes of this was set
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at 3.5. That gives you 8, plus LIBOR, .2561 percent,
for a total rate of 8 percent.
Do you see that?

A. Yes.

Q. So, you are adding interest at each of rate
for each of the periods, and so it's not 4.5 percent
per annum. You're adding those financial costs as a
period lapsed. We have--so 1n this--just to close
this line, and we can move to the next statement.

A. Well, staying on this screen a minute, 1if
you look at that, the total rate is not 4.75 percent
of the total amount financed over the period. It is
4.5 percent annual rate.

In other words, if you had
financing days--you're saying that they would have
charged 4.75 percent of $142,000, but that would have
been 8,000 or $7,000. 1In fact, they only charged
$380. So, the 4.75 percent is an annual rate.

PRESIDENT KALICKI: Maybe the difference
between you has to do with the calculations and not
the rate. As I understood the question, Mr. Gosis's

question was just looking at the terms of the
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marketing agreement. If you're at a financing period
exceeding 45 days, it says you look at Traxys's cost

of funds, and then you added 4.5, which is what they

appear to have done to have gotten the 8 or so.

So, I'm not sure. I'm not sure if it's
necessary for present purposes to get in to the
calculation issue that seems to be dividing you now.

I thought his question was simply: Does it
get to about 8 percent?

MR. GOSIS: Yes. Thank you, Madam
President. I'm going to take it from there and build
the rest of the gquestions based on this, I think,
common understanding.

THE WITNESS: Okay.

BY MR. GOSIS:

Q. You were paying interest at 4.5 percent plus
LIBOR for the first 20 days at the same rate for an
additional 25 days, and then at an almost double rate,
8 percent, plus LIBOR for subsequent 78 days.

Do you see that?

A. Yes.

Q. And on this settlement alone, you were
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paying financial costs of $3,159.
Do you see that?

A. That's correct.

Q. And this is--as I understand it, we are on
Page 1 of C-130, and this is the list of settlement
statements that you mentioned in your Witness
Statements and which are attached as Claimants'
Exhibit. So, this is the first settlement statements
of the series of settlements with Traxys. Maybe we
can go to the top of this page and see the date. That
will help Mr. Kappes identify this further.

Do you see it refers to--the date of this
is—-

ZOOM TECHNICIAN: Sorry, Counsel, we seem to
have lost the Witness.

MR. GOSIS: Oh, I see him. But is he
frozen? Oh, I thought he was paying too much
attention.

ZOOM TECHNICIAN: Yes, he is frozen. Moving
on the 360. Yes, he's disconnected completely.

MS. MENAKER: We will ask our IT again.

ZOOM TECHNICIAN: Thank you.
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(Pause.)

(Comments off microphone.)

PRESIDENT KALICKI: Mr. Kappes, we lost you
there for a minute. Can you hear me? Your microphone
is on mute.

ZOOM TECHNICIAN: Yes. Mr. Kappes-—--

THE WITNESS: There we go. Okay.

PRESIDENT KALICKI: I don't know at what
point we lost you and, therefore, where we have to go
back to.

THE WITNESS: I think Justice Diego was
beginning his last statement, so we have to go all the
way back to that one.

MR. GOSIS: Yeah, we don't know what you
think was my last statement. That is precisely the
issue.

BY MR. GOSIS:

Q. So, we were looking at financial costs of
some 3,100 and change for these first documents in
C-130. I guess, this was the first--the First
Statement in the series. We don't have--all that we

have is the documents that were exhibited in C-130. T
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don't know 1f there were prior statements not included
in this list.

But since this 1s mentioned in your Witness
Statements, maybe you could confirm if this first
document in the series is the First Statement that

existed, or the same we haven't seen?

A. It says—-

Q. I will show you the dates. Maybe that
helps.

A. Yeah, looking at the date, the date being

the 22nd of January 2015, so it would have been very
early, and it says AUSGUAl on the final invoice, so I
assume it is the first shipment.

Q. All right. So, it says first shipment of
December 2014, you see on the left.

A. Oh, December--yeah, okay. That would have
been the first shipment.

Q. All right. So, for this first we have--if
we can show on the bottom chart that was enlarged. If
we can see the financial costs a bit to the right and
two columns down. There you go.

So, you had 3,159.31.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 485

Do you see that?
A. Yes.
Q. Then if we go to the next one, we look for
the same, the next settlements, which would be the

next page. We will go to the same portion. We have

11,055.
Do you see that?
A. Yes.
Q. Again, financing for up to 128 days for the

amount of some $309,000°7

A. Actually, it's the sum--can you scroll down?
It is a little bigger than that. It was 309 plus the
8l. So, it would have been 391,000.

Q. I'm only looking at the amounts that you

were being financed for, not the amount of the entire

assumption.

A. Oh, I'm sorry. Yes, okay.

Q. So, the information was in the portion I was
showing you. It says "financed amounts." You see

there it was 355,000 for 19 days, and then 309 for a
first 26 and a subsequent 128 days.
Do you see that?
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A. Umm-hmm.

Q. And then so we had 11,000 and something. We
go to the next one. And we go to the same portion of
the invoice. We have there that you were financing an
amount of $336,000 for roughly 150 days with a
financial cost of $10,429.

Do you see that?

A. Yes.
Q. Then we go to the next one. And we have
$127,000 financed over 140 days. Financial costs

there are $3,947.
Do you see that?
A. Yes.
Q. Let's go to the next one. Now we have

$269,000 plus financed over 145 days; financial costs.

$7,782.
Do you see that?
A. Yes.
Q. Now we go to the next one. Now we have

$116,000 financed for all of 140 days with a financial
cost of $3,223.
Do you see that?
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A. Yes.

Q. We could go through the other--I think
there's 20 statements left. But maybe you can agree
with me that you were not self-funding the entity, but
you were actually getting financing at this cost for
every sale of concentrate that you were making. And
we don't need to go through the rest of the exercise.

Can we agree on that?

A. I guess we can. I mean, what do you call by
self-funding, and what are you discussing? We are
talking obscure terms here, so certainly--I can agree
to the fact that Traxys financed the shipments.

Q. If that's so, the shipments are the objects,
the transaction on which the financing occurs, but
it's not the person being financed.

Can we agree that Exmingua was being
financed?

A. I'm not so sure what the point is basically.
Are you arguing about the term "self-funding"? We
self-funded the operation. The fact that we sold
concentrate, and basically got paid six or eight

months after we shipped it, and that they funded that
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balance, that's not funding the operation. It's
funding operating costs.

But when you say Exmingua was self-funded,
we are primarily talking about Capital Costs, building
the plant and starting it up.

So, I think these are just simply terms of
semantics. The plant was built with KCA's money.

Nobody financed any of that except Dan Kappes; right?

So——

Q. Sorry. Go ahead.

A. So, this was simply financing Operating
Costs. That's not normally what you mean by

"self-funding," or "not self-funding."

Q. I don't entirely understand the distinction
you're trying to draw, but maybe it is simple like
this. Would you agree that these Financing Costs and
the principal on which these Financing Costs were
calculated were debts carried by Exmingua?

A. I'm not--again, I'm not so sure. The terms
are very obscure. They were financed against the
shipments, so they were not debts carried by Exmingua.

They were debts carried by the shipments.
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Q. I'm sorry. I cannot agree that the terms
are obscure. You have an invoice here issued by
Traxys. Is this an invoice issued by Traxys?

A. We don't know that--I'm happy to respond--

Q. Is this an invoice--sorry.

Is this an invoice issued by Traxys?

A. Yes.

0. Who is it issued to?
A. Exmingua.

Q. Exmingua.

And it says there's a financed amount--and
we have gone through the amounts for each of these
statements we've read so far: 100 and something
thousand dollars, 300 and something thousand dollars.

Do you agree that when it says "financed
amounts," those were amounts financed to Exmingua?

A. They were not paid to Exmingua. They did
not give us $116,000, and then we paid them interest
on it. This is a settlement sheet; right?

So, this is a settlement sheet from the
smelter. At the time the settlement was made, which

was 6 or 8 months later, they deducted money and sent
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it to Traxys. So, it was actually just a cost of
shipping concentrate. Traxys-—--

Q. Sorry.

A. They didn't charge us 4 percent annually or

4 percent, whatever, for the entire period that we had

it and send us a bill for interest. They didn't get

paid--
(Overlapping speakers.)
Q. They didn't know--
A. No, they didn't get paid anything until the
shipment was made. So, this is simply a cost of the

realization of the shipment.

Q. I'm sorry. This is an invoice from Traxys
to Exmingua. It says "final invoice" at the top right
of this page--

A. Yes.

Q. --which we have now had it enlarged.

And it says this is how much you sold, this
is how much was obtained, this is how much I'm going
to deduct, which is basically Financing Costs on this
invoice of $3,200. But you're not--what you're not

telling me is that this was not, in fact, deducted
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from the sales of Exmingua to cancel the financial
costs? Is that what you're saying?
A. They are deducted, just like the shipping

cost is deducted and the insurance cost was deducted

491

and all of the smelter charges were deducted. So they

are all deducted. They are costs of realizing the
sale of the concentrate.

Q. But of course. And when you calculate the
discounted cost of the entity, you're including the
financial cost, don't you?

A. Yes.

Q. And you would agree that this is such
financial cost, wouldn't you?

A. No. 1It's a cost of shipping concentrate.
ITt's a realization cost to market concentrate.

Q. All right. So, what you're saying is
there's an invoice here that says "Financing Costs,"
that we should not consider "Financing Costs." This
is "Shipping Costs."

Is that your testimony?
A. I don't know what you're asking me to

testify to. Certainly--I mean, I will testify to the
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fact that this amount was deducted from the final
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payment that they made to us. But if you're asking me

to get into esoteric questions about Financing Costs,

which appears to be what you are asking, I don't know

how to answer that one.

Q. Well, I'm only asking you--and you should

worry a little less about the purpose of the question

and focus on whether you understand my question, and
based upon what you know and what you testified in

writing, whether you can answer the question.

What I'm asking you is: It says here in an

invoice addressed to Exmingua that there's a financed

amount of $116,000. I'm just asking you to confirm
that you, being the indirect shareholder for

100 percent of Exmingua's capital, that this is
116,000 of financed amounts to Exmingua under this
invoice that you attached to--that you mentioned in
your Witness Statements.

A. No, because when you use "financed amount"
in that context, you're saying that that is a debt
that Exmingua owed to Traxys. It is not a debt that
Exmingua owed to Traxys. It was a debt that the
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smelter owed to Traxys for marketing the concentrate.

Traxys could not come back to us afterwards
and say, oh, we've lost the concentrate, so give us
$116,000. They have to go to the smelter for that.
The smelter paid for the concentrate. Traxys carried
insurance for that. That was their business.

This is no different than paying the boat to
ship the concentrate on. They were all costs of
marketing concentrate. So, yes, I agree 1it's
financed. But I don't know--I mean, I don't
understand the concept here. This 1s not financing in
terms of loaning money to Exmingua.

Q. So, you have someone advancing cash and
charging interest for a given period until it's
repaid, and a statement of how much was owed for how
long and how it was repaid. And, yet, you don't
understand that this would be financing from the
person giving the money to the person to whose benefit
the money was given?

A. That's correct. The money--again, who owed
the money? Exmingua did not owe the money to Traxys.

Aurubis, which was the smelter that was sold, owed the
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money to Traxys.

Q. It doesn't say "financing to Aurubis" here,
does it? Does 1it?

A. This is just a line that is a cost deduction
in a settlement sheet.

Q. Please, please. Yes, but I'm asking you,
does this say that this is financing granted to
Aurubis?

A. Under the Contract, we do not owe them this
money, did we?

Q. Mr. Kappes--

A. Under the Contract, we did not owe them this
money.

MR. GOSIS: Madam President.

PRESIDENT KALICKI: Okay. All right.

THE WITNESS: That's my answer.

PRESIDENT KALICKI: All right. We may have
reached diminishing returns on this line of
questioning. I think we can all stipulate that the
word "Aurubis" doesn't appear on this particular--on
these particular settlement statements. Mr. Kappes

has addressed in his Witness Statement at Paragraph 72
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what he believes was happening here. I'm not sure
there is much further that can be gained from this.
But if you wanted to stipulate that the word doesn't
appear on this particular page, I think we can
probably stipulate to that.

MR. GOSIS: And I appreciate the President's
invitation to streamline the discussion, but I think
this is a very, very important point that Mr. Kappes
is not entirely speaking to. I tried to make no
Jjudgment on that.

BY MR. GOSIS:

Q. But would you agree, Mr. Kappes, that you
remember when we were going through the different
settlement statements that we've reviewed, all the
invoices that we've reviewed this far before we got to
this number, to this one of the 20th of October 2015.
I don't have the number of the invoice here. I don't
want to complicate things.

But we were seeing--the first document had
financial costs, 3,159. The second one, 11,055. The
third one, 10,429. The fourth one, 3,409. The fifth

one, 7,732, and then the next one was the one we have
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on the screen, 3,223. If you had collected from the
sale of the concentrate an amount that did not deduct
the financial costs, for this invoice, for instance,
Exmingua would have obtained $3,223 more than, in
fact, it did. Wouldn't it?

A. That is correct.

BY MR. GOSIS:
Q. All right. So, it's equally correct to say

that the Financing Costs were paid by Exmingua; am I

correct?
A. That is correct.
Q. So, that would mean that, for some reason,

under the Contract that gave rise to this invoice,
Exmingua was responsible for the financial costs. Can
we agree on that?
I don't think we can agree.
A. Not in a business sense, no. Aurubis was
responsible for the financial costs, for the financial

money. Aurubis had to pay this to Traxys, not

Exmingua.
Q. But as you agreed--
A. All we paid was the interest, and we only
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paid that when the final payments were made. You
notice that we received here a total of 118--117,000
plus 24,000. So, we received $131,000 to be
paid--what?--2.5 percent of that, out in interest.

But we didn't pay that in advance. And
there was no way we would have paid it in advance, or
we were asked to, or we were contractually required to
pay it in advance. It was simply a cost of marketing.

Q. I'm sorry. You agree that you paid the
interest, right?

MS. MENAKER: Madam President, this has been
asked and answered many times.

MR. GOSIS: But there was a contradiction.

I want to--out of that contradiction, it's a very
simple question I have left.

PRESIDENT KALICKI: All right. If Mr. Gosis
wants to spend his further time on this, that's his
choice to do so. You may consider, Mr. Gosis, if it's
the best use of your time, but that is your judgment
to make.

MR. GOSIS: Thank you very much, Madam

President. I want to just confirm one thing because I
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want to avoid the possibility if someone says we were
talking about different things.

BY MR. GOSIS:

Q. You agreed that the interest was being paid
by Exmingua just now. I have it on Page 27--
A. I agree that the interest was deducted from

the amount we received in settlement, vyes.

Q. And when you say "deducted from the amount
received," that is equivalent to having paid for that,
isn't 1it?

A. No. Because having paid for it means we had
written a check to somebody to pay for something.

(Overlapping speakers.)
(Interruption.)
(Stenographer clarification.)

Q. You suffered the financial consequences of
paying--you don't want to use this word "paying" for
some reason--but of covering the costs of the
financial costs.

Do you agree to that?

A. Yes.

0. And this financial cost and the interest
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were one and the same thing; right?

A. Yes.

Q. All right. Then we can move on to something
else.

Your Valuation Experts have agreed that the
exploration costs of what they term the "loss of
exploration opportunity and nonexploration potential"
was something like $44.9 million, and we
had--yesterday we had a slide from Claimants' Opening
Statement, and I had a note here. I think it was 195,
but I may be wrong. Actually, we have the
presentation here.

I'm guessing FTI can pull up a slide from
yesterday's presentation. Oh, beautiful. Thank you
so much. So, we go to Slide 221. And the version I
have with me has a circle here, and maybe it was an
additional--there you go. Beautiful. Thanks so much.

So, you see exploration costs here that had
been identified as--1f we add Table 21 and Table 25 on
the left and the right of the screen--I'm pretty sure
you saw this same slide yesterday. I think you were

also present in Ms. Menaker's Opening Presentation,
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Mr. Kappes.
Do you remember?

A. Yes, 1 was.

Q. So, this is--we add this up and we get the
$44.9 million I was mentioning before.

Would you agree?

A. Yes.

0. All right. So, where would Exmingua have
obtained $44.9 million to conduct any additional
exploration? Would they have reinvested any past
income, or would they have sourced that from anywhere
else?

A. No. I think we would have invested it from
past income, but i1t was not--if we were doing that
work from income, which we were planning to do, we
would have invested it in stages. And so, as you say,
we would have invested $2 million in exploration, and
we would have developed X balances to do it.
Typically, exploration costs might be something like
$50 an ounce of gold.

So, 1f we were doing an exploration program

here, as we spent $2 million, we would have presumably
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developed 10 million ounces of gold. I don't know 1if
that number--I'm not calculating, maybe
1 million ounces, whatever.

But the point is, as we explored, we would
spend money to explore, we would find resources, and
then we would fit them into either the existing plant,
if there was capacity in the plant, or we would
stockpile them and save them for Phase 2 or whatever
it was that we said we would get a new Environmental
Impact Statement for. At that point, if we developed
enough resources that feeding them into the existing
plant wasn't a logical thing to do, then we would have
gone out and raised money to build a new plant, or
maybe KCA would have financed it internally. It's
hard to say what the economic situation would have
been at that time.

Q. But if I understood your testimony
correctly, the proceeds that you would obtain from
operating the mine would be applied to funding further
work, would be reinvested in the projects?

A. That was our plan, yes.

0. You testified--and the reference would be
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Paragraph 127 of your First Statement--that someone
had prevented Exmingua's consultants from conducting
the Social Study required for the EIA to obtain an
Exploration License for Santa Margarita.

Do you see that there?

A. Yes.

BY MR. GOSIS:

Q. We had a slide that maybe simplifies. We
had a slide in our presentation yesterday, Slide 56.
I'm going to go to the actual document, not the
slides.

Let's go to C-13, please. And I'm looking
for the end of the--sorry. If we go down there's
going to be--there you go--a notarial certification,
and can we enlarge this first portion.

So, the Notary here says that he was asked
by attorney-at-law, Mr. Miranda Riekhof, to verify,
pursuant to Section 60 of the Notarial Code, events
witnessed on the road to the Santa Margarita
Mining/Exploration Rights site.

Do you see that--

A. Okay.
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Q. -—at the bottom of the section we have

enlarged here?
So, in this Notarial Certification, the

Notary describes the events. It says he drove--if we
go down a bit more on this text, it says here: "At
2:45 p.m. on the same date and the same place, I
entered a pickup truck owned by Exmingua to be
transported to this destination."

Do you see that?

A. Yes.
Q. And if we go to the end of the second page,
he says: "Finally, we arrived at the destination,

thus completing the route that the Requesting Party
asked that I check out.”
Do you see that?

A. Yes.

Q. So, the Notary did make the trip and arrived
at that destination; right?

A. Yes.

Q. And now can we go to--and this was
Exmingua's Notary. This was a Notary that Exmingua
asked to go verify whether the trip could be made to
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arrive at Santa Margarita; right?

A. Okay. I didn't personally ask him, but it
looks like our attorney did. I don't recall this. I
was not on this trip, but it appears to be what it
says, so I assume it's real.

Q. It's a Claimants' exhibit anyways. It's a

translation into English of the original Claimants'

exhibit.
A. Sure.
Q. I would show you the notarized version in

the Spanish original, but I don't think it will be an
efficient usage of our time.

But what I meant to clarify, this is not
Guatemala's Notary but Exmingua's Notary being driven
there by Exmingua. It says—--"I entered the pickup
truck owned--a pickup truck owned by Exploraciones
Mineras de Guatemala."

Do you see that?

A. Yes.
Q. If we go to R-282, we will see also
Guatemala sent a Notary to verify whether the trip

could be made. And on Page 2, you see there it

B&B Reporters
001 202-544-1903

504




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 505

says——-third, "We proceeded to continue to confirm the
available routes, continued towards the Progreso VII
Project, arriving through the urban center of San
Pedro Ayampuc at 11 hours, 6 minutes. Continued on
the national road identified as GUA-15, crossing the
village of Lo de Reyes, Municipality of San Pedro
Ayampuc. After that crossroad, we continued on a dirt
road that leads to the municipality of San José de
Golfo, Department of Guatemala. We crossed through
the communities known as El1 Tizate and El1 Carrizal.
Following when it's 11 hours and 58 minutes, we
arrived on the road that leads to the entrance of
Progreso VII Derivada, which is in close proximity to
the place occupied by La Puya." Then it goes on to
say: "Based on the observations expressed in points
second and third, it was confirmed that to access the
Project, Santa Margarita Derivado, it was not
necessary--it was not necessary to use a route in
which the Pacific Resistance known as La Puya was
found."

Do you see that?

A. Yes.
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Q. So, both Exmingua's Notary and Guatemala's
Notary certified notarially that you could go to Santa
Margarita without any impediment.

Do you agree?

A. I agree.

MR. GOSIS: Could we maybe make a one-minute
pause to go over my notes, Madam President, to see
what is the best use of the rest of our time.

(Pause.)

BY MR. GOSIS:

Q. Mr. Kappes, are you familiar with the ICMM
standard? Do you hear me?

A. Okay. Sorry.

Q. Are you familiar with the International
Council of Mining and Minerals, ICMM?

A. I'm sorry. Would you repeat the name?

Q. ICMM, International Council of Mining and
minerals--sorry-—-Metals. My sight is not what it used
to be.

A. Maybe vaguely.

0. Are you familiar with the Principles and

Positional Statements on Indigenous Rights by the
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ICMM?

A. I have seen that document, yes.

Q. Do you know i1if the EIA performed by Grupo
Sierra Madre follows these principles?

A. I think it follows the basic principles. It
does not necessarily follow the details, nor was it
ordered that it needed to.

Q. Let's go to the last set of questions I'm
going to ask you, Mr. Kappes. And thank you for your
time.

If we go to R-1109.

So, this is a certification of a measure
adopted in further answer of precautionary measures
issued with an amparo number, and we're going to get
zoomed in this in a second--1050 from 2014, with the
number 871.

And if we go to Page 2, it says there was a
female person who said her name was Maribel
Dieguez--do you know Maribel Dieguez?

A. Yes.

Q. --who was an engineer of said entity, mining

company, to whom it was explained that the presence of
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the officers there was due to the agents ordered by
the Third Judge of First Instance of the Civil Branch
of the Department of Guatemala.

Did you know of this Order of the Third
Judge of First Instance?

A. I may have at the time, but I don't think T
did, and I don't remember having remembered it.

Q. You don't remember having remembered it?

A. Well, I don't remember whether I have seen
it or not. Perhaps, at the time, I did. It's not
something that is in my brain at the moment.

Q. She says that she was, indeed, aware of that
resolution and that, if any anomaly was incurred, that
they would assume the consequences.

Do you see that? That is actually the last
line on the zoomed portion here.

Do you see that?

A. Yes.
0. Was she following your instructions?
(Interruption.)

(Stenographer clarification.)

A. Not specifically. I did not--like I said, I
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don't remember this ever having occurred, so I assume
that she was not following my instructions, but I'm
not so sure what she even said here or what this
document is all about.

Q. Do you assume she was not following your
instructions?

A. Well, I guess I would have to first have to
know what the document is about. Maybe then I would
remember more.

Q. We can read it together, if you want. This
is from the--

MS. MENAKER: Can we go to just the title of
the document so he can see what the document is?

MR. GOSIS: Yeah. We showed it already.
And redirect starts after cross, not before. Thank
you.

BY MR. GOSIS:

Q. It says here: "Verification of
precautionary measures within the amparo number," and
I read you the amparo number.

A. Sure. What is verification of precautionary

measures? Who is asking who to do what with this
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document? I mean, I don't understand the document.

Q. I'm not one of the lawyers you are paying to
get this, and so I'll try to help you as best I can.
This is a certification of the measures adopted in
furtherance of these precautionary measures issued
with that amparo. And it was, as I was showing you a
minute before, on Page 2, the officers ordered by the
judge are checking whether construction work was still
being performed in the phase of the precautionary
measure that ordered that all construction work was
suspended.

A. Oh, okay.

0. Do you remember that?
A. Yeah. Now, the context I know.
Q. Perfect. And so we have Ms. Dieguez saying

that if there was any impropriety--I don't want to
mis-size. So I will ask that maybe we go back to
Page 2.

"If any anomaly was incurred, that they
would assume the consequences."

Do you see the language there?

A. Yes.
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Q. That she was, indeed, aware of that
resolution, that construction and exploitation are two
different things. And she ends up saying, if an
anomaly was incurred, they would assume the
consequences.

Now, having refreshed your memory with this,
do you think she was acting under your instructions or
against your instructions?

A. I don't think either one. I don't think I
gave her any instructions about this, and I do not
remember the meeting occurring.

Q. If we go to Document R-287.

Before we get to the document, when did you
become aware of the amparo filed by CALAS for the
Right of Consultation under ILO Convention 1697

A. Was that the amparo filed in November of
20157

Q. That's when the court issued the amparo.

But when was it filed, by definition, before that?
When did you become aware of that?

A. I don't think we would have known when it

was filed. As I recall, we weren't a party to it.
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Q. But at some point between then and now, you
became aware of it, didn't you? I mean, you Jjust told
me what it was about.

A. Yeah. Was that what this document was
about? I thought this document was about the
construction license.

Q. This one was about the construction. I'm
talking about the other one, about ILO 169.

When did you become aware of that other

amparo?

A. I'm not sure, but I would guess in January
of 2016.

Q. Can we go back to R-287, then, please. So,

this is a letter signed by you on Exmingua letterhead,
addressed to Mr. Brian Pellecer, at Heliagila, on
March--it says 2106. I'm guessing it's probably 2016.

A. Yes.

Q. And so, Mr. Pellecer was expressing concern
about whether it was legal or illegal for him to
continue providing helicopter services to transport
concentrate from Progreso VII.

Do you remember?
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A. Yes.

Q. And it says here at the last paragraph of
the first page: "I can also assure you and
him"--"him," I think, refers to the owner of

helicopter; right?

A. Correct.

Q. "I can also assure you and him that we are
taking advice from the very well-established legal
groups here in Guatemala, who assure us that we are
not violating any laws by continuing to operate and by
exporting via helicopter the products that we make."

And you said you would organize a letter
tomorrow providing those assurances.
Do you see that?

A. I do.

Q. And then we go to Page 5. Again, this was
the 20th of March 2016, on the 21st of March--I'm
sorry. Maybe the page was--maybe the prior page.
Yes, Section 5. On Monday, the 21st of March, the
following day, flights are continued between San José
del Golfo and Agua Caliente.

Where were you taking the concentrate?
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A. Agua Caliente was not too far from where the
mine was, so we were simply taking it off of the mine
site to get around the blockade, which was not
allowing concentrate to drive out from the mine, up
until about probably late January or early February.
The protestors at the gate would allow us to drive
concentrate off site.

After that, they blocked the gate and said
"no, you can't drive it off site anymore." So, then
we employed the helicopters to transfer it from site
to a local field, which was Agua Caliente. It was
like one or two hills over from the mine.

Q. And so, on Monday, the 21st of March, the
flights were continued. And we go on reading on the
22nd of March, "when the legality of license of
questioned, the entities decided to suspend operations
and reimburse for any prepaid flights."

Do you see that?

A. Yes.

Q. I guess the letter was never arranged, was
it?

A. I'm not sure, but unless you have a copy of
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it in the file, perhaps not.

Q. I don't have a copy in the file. I was
actually asking you since this is a letter you sent
saying a letter would be arranged.

A. I thought we arranged a letter.

Q. Do you have any recollection of what the
letter said and who it was sent to, or--

A. No. ©No, other than that, having written a
first letter saying we would arrange a letter the next
day, I don't recall in my mind that somehow we didn't
do that, so I would normally have done that.

Q. But the person to whom you would have
addressed it, a day later said: "I'm not doing this
anymore"; right?

A. Sure. He may have said that with or without
the letter. But that's okay. He decided not to fly
the concentrate anymore.

MR. GOSIS: We have no further questions.

Thank you very much.

PRESIDENT KALICKI: Thank you very much,
Mr. Gosis.

Ms. Menaker. Redirect?

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 516

MS. MENAKER: Thank you, and if I may just
take a couple minutes to confer.

PRESIDENT KALICKI: Sure. Actually, it
occurs to me that this is probably about the right
time for our next scheduled break. So, we could, if
we perhaps take the break--well, it depends. How much
do you--—

MS. MENAKER: I actually don't think I need
that much time, so if you would prefer, we can take
the break through the next Witness, instead of--

PRESIDENT KALICKI: Okay. Let's do that.

MS. MENAKER: Okay. Thank vyou.

(Pause.)

PRESIDENT KALICKI: Ms. Menaker.

MS. MENAKER: Thank you.

REDIRECT EXAMINATION

BY MS. MENAKER:

Q. Mr. Kappes, good afternoon or good evening.

I'd 1like to take you to a C-82, which is
Progreso VII EIA about which you were questioned.

Thank you. And i1f you go to Page 82,
please.
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So, you were asked a number of gquestions
earlier from Mr. Gosis about the Project area, and he
specifically took you to that first sentence where it
says "the Project area initially in the areas known as
Guapinol Sur and Poza del Coyote,"™ and I'd like you,
if you can, just to go a little further down to the
paragraph that starts with "estimated"?

A. Umm—-hmm.

Q. And do you see on that second line when it
talks about using three mining fronts, can you tell us
what it states there, please?

A. It says: "Estimated mining reserves are
sufficient for an estimated five years production
performing a selective mining, using three mining
fronts: Tajo, Guapinol Sur, Tajo Poza del
Coyote--these are the two open pits--and Guapinol Sur,
underground, to maintain a mixture of appropriate
material."

Q. Thank you.

And can we turn, please, back to Page 20.

And at the top, this portion of the EIA is

called "Project Description."
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Do you see that?

A. Umm—-hmm.

Q. And can you look at the beginning of the
second paragraph and let us know what it says in the
first line, please.

A. "The Project area, property of Exmingua,

is located within the Mineralized Regional Belt called

Tambor."
Q. And then the next paragraph.
(Overlapping speakers.)
Q. Can you tell us what--thank you.
A. "It is planned to mine two areas known as
Guapinol Sur and Poza del Coyote. In these areas,

gold mineralization occurs primarily in quartz lenses
and lenses with gold mineralization."
Q. Okay. Thank you, Mr. Kappes.

MS. MENAKER: And I have no further
questions.

PRESIDENT KALICKI: Thank you very much to
Counsel.

Let me ask my colleagues, beginning, I

guess, with Professor Douglas.
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Do you have any questions for Mr. Kappes?

ARBITRATOR DOUGLAS: Mr. Kappes, I'm really
sorry to detain you a little bit further because I
know you've had a long day, but we have, too, I guess.

THE WITNESS: Yes.

QUESTIONS FROM THE TRIBUNAL

ARBITRATOR DOUGLAS: But you'll be in the
hot seat, though.

Could I just take you back to the--I just
want to understand the logic, I guess, of the original
transactions with Radius. Because one thing that
occurs to me when you read the background of those
transactions, 1s if it's the case that on your side
you had good grounds to think that there was a--it was
a 7 million-ounce deposit, and I think you also said
that Radius had good grounds to think the same, why at
that point would Radius want to divest itself of the
Shares?

Why wouldn't--you'll know that I'm a
nonspecialist, but why wouldn't Radius at that point
bore a few holes, firm up on exactly what the Reserves

were likely to be and then sell it to one of the
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majors at that point for a premium? Why wouldn't that
be a more rational thing to do in this circumstance?

THE WITNESS: I think that is a very logical
question, and we'd have to ask Radius. Radius had
certainly other projects. Maybe they did not have the
financing available at that time to do that. I don't
know why Radius didn't do that. I wasn't about to ask
them that question. No, we saw the property as a
really nice property. Radius obviously wasn't going
to develop it themselves because they are an
exploration company, so their job is to explore and
find properties and sell them.

I would have hoped--and I think it's the
case--that Radius was keeping 51 percent of the
venture, and they saw in KCA--or 49 percent of the
venture, and they saw in KCA a fairly scrappy, hungry
Company that was very dynamic and had a history of
success. So, they were saying, look, if we let KCA
develop this, we are going to maintain 49 percent
ownership. If we drill a few holes and farm it out to
somebody like Gold Fields again, they'll retain less

than 5 percent ownership.

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 521

So, I think that was the issue. They hoped
that we could come in and develop it and turn it into
a big Project, and they would end up with a bigger
percentage of it.

ARBITRATOR DOUGLAS: I see. But if they
were fairly certain about a 7 million-ounce reserve at
that point, they were taking a hit, weren't they, by
entering into the transaction that they concluded with
you because, presumably, if they had firm up on the
Reserves at that point, then it becomes a very
marketable property for one of the majors. So, would
you describe it as a sale that they made under some
sort of distress, or is just they didn't have the
cash, or what was your thinking at the point?

THE WITNESS: First of all, maybe I
mischaracterized the 7 million ounces. We see that
there is that potential there. I think Radius saw a
large potential there. I'm not sure Radius would have
put a 7 million-ounce number on it, but they certainly
saw a very large potential. They did not agree with
Gold Fields. Gold said it didn't meet our 2-million

ounce minimum target. Radius certainly thought it was
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bigger than that.

But there, again, Radius had some options
of, they could drill it, but they had other projects
to look at, and so, it's a trade-off between where
they spend their money. Again, I think what they saw
in us 1s a Company that would start small and turn
into a big mining Company, and, again, it was a
question of if the 7 million ounces were there, then
everybody would have been very happy.

They would have owned 49 percent of a mine,
mining a 7 million-ounce Resource. Even if it stayed
small, they were still owning 49 percent of it, and
they would end up with 49 percent of the profits out
of it. Whereas, 1f they went to a big major mining
company, at the most they would keep a very small
percentage.

ARBITRATOR DOUGLAS: But then they'd divest
of the 49 percent, so...

THE WITNESS: That is--yes. At the time
they'd invested in the 49 percent, the NGOs were
parading in front of their offices. They had a big

officer there, like on floor 12 of the big office
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building in Vancouver, and the NGOs were blockading in
front of their office building. Now, we were private,
we didn't care, but Radius is a public company, which
because it was an exploration company, was always
raising money to fund its exploration projects.

So, they said, look, it is just not worth it
to us. It lowers our share price way too much. And
their share price right now is about $31 million, the
market cap. I'm not sure what it was at that time,
but it was big enough that they said, well, it's
significantly hurting our share price to maintain
this, and we are only 49 percent holders now.

And so, 1f we back off and take a royalty
interest, they effectively ended up with the same
royalty interest they would have gotten from a major
mining company had they marketed to a major mining
company.

So, I don't think they were walking away
from it. They were just saying that, look, we don't
want the hassles of being dragged down by something
that we are not managing.

ARBITRATOR DOUGLAS: I see. And so, just so
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I know a bit about the player, Gold Fields is one of
the big players, aren't they, and Radius is probably
not in the same league, in terms of--

THE WITNESS: No, that's correct. Radius is
small, and Gold Fields is very large.

ARBITRATOR DOUGLAS: And just going back to
the protestors, I just want to ask you your perception
of how that whole issue, the social movement against
the mine. How would have that resolved itself had the
intervention from the court not came? So, what sort
of measures do you think would have resolved that in
the end and how would it have resolved?

THE WITNESS: I guess I'm not sure. I
guess, what I hoped is that we were doing more and
more interaction with the local communities. So, they
are getting to know us more and more comfortably. We
also employed a lot of people from the area. We had
180 people on the payroll when we finished, and
actually in the EIS I think we said we were only going
to employ about 80.

That we employed all those extra people

simply to get money out into the local communities.
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So, we were making progress to educate everybody on
what we were doing. We felt that eventually the local
people would all come around to realize, hey, this a
good thing for the community.

And so, I guess our feeling is that with a
little more education it would go away. Like we
started about four months before the gate was formally
closed, of inviting local people to come out and see
the mine. And we had run out buses. We had a bus
that we'd pick up people at our office in San José del
Golfo, maybe have 15 people come out to the site, and
we'd give them a little thing in the library of our
office building, and then take them up and show them
the plant and spend some time asking questions.

And I don't remember how many of those we
did. I think we did maybe--maybe 10 or maybe 15. I
think a total of 200 people that were coming out, just
local people, and we said, look, anybody, opposition
people could come in as well, and some of them did.
So, basically, we felt that the answer was, if we
educated them long enough, they would come around,
mostly, to our way of thinking.
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The problem, again, was that we saw, but,
again, I'm a sort of a mining engineer running a small
company; right? So, I'm sort of a little prejudiced,
but we saw the people at the gate essentially being
funded by external NGOs.

And in the summer of 2014, the President of
Guatemala called a hearing, and he said, well, let's
get to the bottom of this, and he invited people from
the U.S. Embassy and all the foreign Government
groups, the United Nations and all those people to the
constitutional palace, and there was a meeting with
about 40 people at it.

And we were invited to go, and we
were--said, "well, okay, you can only have like five
people."” And the other side, the opposition was
there, they were allowed 10 people, so of the 40
people that were there, 15 were proponents and
opponents, and the others were all Government people.

And the President actually opened the
meeting and I think there's a video of me talking at
that meeting saying, well, you know, it's time we do

something about this. And then he turned to the
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opposition, and the opposition said, look, we are not
here because we have anything specifically against
Tambor. We don't want mining in Guatemala, and we are
not going to talk about this in an open forum
discussion. So, that was the end of that meeting.

And those were the same people who were at
our gate. So, it became clear that it was more of
a--the gate thing was sort of a local opposition
sponsored by foreign NGOs, and that we felt we could
get the people in the area pretty much on our side.

And certainly I was out there all the time;
right? In the summer of 2015 when we were running. I
was there. I didn't have bodyguards or anything. I
drove back and forth into San José del Golfo for lunch
and left after dark to go home. I didn't feel any
threats at all in the little community.

So, we felt that the community was coming
around to our way of thinking. I guess that's wishful
thinking.

ARBITRATOR DOUGLAS: And in relation to that
that, you were asked some questions about the

different phases of the Project, and the fact that the
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EIA was in relation to, I guess, what you call

Phase 1, and if you expanded the mine it would require
further permitting process for the next phase and so
on.

Was there a concern that, i1f it did enlarge
significantly, that that would, of course, stir up the
problems with the local communities or the NGOs who
were sponsoring--whoever it happened to be, but was
that a concern that, if this was ramped up--

THE WITNESS: Everybody is frozen at the
moment, again. So, I cut all of that just until that
moment. There, everybody is back.

I felt that by the time it got to the stage
of applying for an expanded Environmental Impact
Statement or a whole new one, that most of the people
would have been comfortable with us, and so I felt
that those things--I felt that the Project could
naturally progress into something quite larger in that
we would not get opposition. I felt we'd get
opposition from the NGOs, but if the local community
was all on our side, and I would have thought the NGOs

could maybe be kept quiet.
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ARBITRATOR DOUGLAS: Was there a perception
that you may have got local communities on board for a
particular phase, but if it was significantly expanded
that would be a different challenge, or did you think
it was just a--some sort of a linear progression?

THE WITNESS: I think it was a linear
progression, the people in the area didn't have much
to do. San José del Golfo was a bedroom community for
Guatemala City, and so there was, essentially, no work
in San José del Golfo. A lot of the people there went
in every day to Guatemala City, but it was like a
two-hour bus ride each way during the hours in which
they were going to work, to go in to work and come
back. $So, for an 8-hour day, they were working
16 hours, none of them liked that.

At the mine, we were paying not only high
wages, but they were 15 minutes from going home. So,
the people were becoming more and more used to that.
If you go into San José del Golfo and everybody
noticeably remarked that the buildings had been newly
painted and the stores had more stuff in them, and

generally community was being uplifted.
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So, I mean, mining 1s not--mining
communities are fine. Nevada, there is like 30 mines
up in northeastern Nevada, and when a new mine gets
announced, all the people up there smile, they want
more mines. So, there is nothing disruptive about
mining. The problem is people just don't understand
it.

ARBITRATOR DOUGLAS: And just lastly, the
situation now, because obviously you haven't had a
chance to talk about what's happening on the ground
today, but is there any possibility of any
development, of any progress, particularly in relation
to the Santa Margarita site? Is there any--are there
any activities that can be pursued there?

THE WITNESS: Well, nothing physically has
changed since 2016. We maintain a staff of five
people on-site to just, essentially--we have the three
tailings ponds and the large tailings pond that can
hold far more water than would ever occur in the aresa,
so we maintain a crew there to make sure that no big
storm comes 1n and overflows anything.

So, we maintain electricity and pumps and
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they pump things back and forth. They also generally
maintain the plant in good shape, so right now there
is nothing on-site that has been destroyed.

Now, Santa Margarita is--essentially, there
is nothing physically built there when we were there.
So, nothing has changed on-site.

ARBITRATOR DOUGLAS: And what about applying
for permitting in relation to Santa Margarita? Do you
consider that you are prevented from doing that?

Or...

THE WITNESS: I don't think we are. I mean,
at--MEM at one point said, "well, okay, all this is
ended and you can then apply," but I think that's a
matter of negotiation and choice. So, legally, maybe.
Right now, I would say, legally, we may have lost
Santa Margarita, but if we could go back and work on
it, maybe we could get it back again.

ARBITRATOR DOUGLAS: Thank you very much.
That was very helpful. Thank you.

PRESIDENT KALICKI: Thank vyou.

Mr. Townsend, any questions?

ARBITRATOR TOWNSEND: Just a few, if I may.
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Mr. Kappes, 1n your Witness Statement you
mention a couple of organizations, and one of them is
the Servicios Mineros de Centro de America, SMCA,
which I think you say you engaged to manage the social
programs?

THE WITNESS: Yes.

ARBITRATOR TOWNSEND: Could you describe to
us what they did for you?

THE WITNESS: Okay. Initially the guy that
managed SMCA was a guy named Selvyn Morales. When we
first went to Guatemala in probably 2006, we were
working for Marlin and those companies, and he was
Minister of Mines; and we didn't discuss with him
directly Tambor, but he was very upbeat smiling
person. Then we made a deal with Radius, and I went
to PDAC, which is a big mining technical show in
Toronto in--I'm going to say 2009. And Selvyn was
there, and he had just started up SMCA, which is
Sociedad Minera de Centro America, and it was a
company primarily involved in helping people get
permits and getting mines started up.

So, 1t was a fairly new company at that
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time. And I said: "Oh, this i1s great. We will hire
you to do the initial social work at Tambor." I don't
think we said we would hire him. We said "give us a
proposal." He gave us a very nice proposal that was
fairly comprehensive, and so we hired him. And for
the period of 2000--there wasn't much to do in early
2010 because we didn't have permits yet, but when we
finally got the permits for 2011, and finally, in
2011, then he became pretty active.

I think in 2010 he was protective active,
and basically he organized community events. We had a
building we owned in San José del Golfo called
"E1l Ranchon," and we let him take that over. And he
threw lots of parties and events and lots of general
good things for the community. He converted two rooms
of the El1 Ranchon 1into a medical clinic and the third
room into a dental clinic and organized for the people
to come in and treat the local people.

So he was doing exactly what we had hoped:
He was getting the local people on our side, he was
getting the local people more comfortable with mining,

in general, and he did that through 2000--say, late
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2012.

The issues there is that Selvyn himself had
a background of being in the Army, and when we met
him, he was very socially inclined. He sort of didn't
show any signs of being militaristic or anything. And
he brought a group with him that was essentially more
or less buddies that he had in the Army. We didn't
see any evidence that they were being militaristic
ever, except right at the end one of their guys got on
a bullhorn and yelled when he shouldn't have. But
generally they were very socially positive.

However, by the end of 2012, we saw more
confrontational activity at the gate. The NGOs were
getting stronger, i1if they went to even talk to them.
And so, at that point we let SMCA go because we
thought we needed a group that was more socially
interactive.

And then we hired a group called CEDER.
CEDER basically are--their approach was much more
mellow. They went out and spent a lot more time in
the little tiny villages in the area. And CEDER came

up with this program of providing the houses with
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galvanized steel. I think we provided roofing sheets
for probably 1,000 houses in the area. It was all
CEDER that came up with the idea, but the locals
really liked it because their roofs were leaking a
lot, and it's a rainy part of the world. So we
thought SMCA did a positive Jjob while they were there,
but it was time to replace them. And CEDER then came
in and essentially took over that effort.

And then about sometime in the middle of
when CEDER was there, we hired a doctor, a guy named
Eddy Motta, and he had a company called Motta Social
Services. He was actually a very well-known surgeon,
and he had affiliations with hospitals in Guatemala
City, and so he came out and went to all the villages
and did a lot of medical exams and found people that
needed serious operations and took them into Guatemala
City and had them operated on, partly at our expense
and partly at his own expense.

So, we went through a series of three or
four of these social groups during that time.

ARBITRATOR TOWNSEND: Thank vyou.

Switching topics, am I correct that PNF was
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your construction contractor?

THE WITNESS: Correct.

ARBITRATOR TOWNSEND: Do you know what
efforts they made to check that you had a construction
permit in order?

THE WITNESS: No, I don't. I mean I'm sure
that they confirmed in their own mind we had a
construction permit, but I don't know of any specific
things they did. Maybe they took our word for it.

ARBITRATOR TOWNSEND: Thank you.

That's all I had. Thank you.

PRESIDENT KALICKI: Thank vyou.

MR. GOSIS: Madam President, I have just
three or four very short questions based on--

PRESIDENT KALICKI: Okay. Well, first, T
was going to say to Mr. Kappes myself that I had no
additional questions for you beyond those of my
colleagues, and I was going to ask Counsel if you had
any brief follow-up to the Tribunal's questions.

So, Mr. Gosis anticipated that question.

Please, Mr. Gosis, now you may.

MR. GOSIS: Thank you very much, Madam
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President, and apologies for having jumped the
microphone before giving you the chance to make your
questions.

RECROSS-EXAMINATION

BY MR. GOSIS:

Q. So, Mr. Kappes, you were asked by Professor
Douglas about the motivations for Radius to have left
the Projects and that it happened in two instances.
First, they transferred 51 percent in 2008, and then
they sold the other 49 percent in 2012.

You answered Professor Douglas's question
about the last portion of that transaction, and you
were telling us that they felt that this operation in
Guatemala was maybe dragging the stock down and that
they had demonstrations in Buenos Aires and in other
locations.

Is this something that you discussed with
Radius? Did they tell you themselves that it was the
social conflict that was urging them to leave the
operation at Exmingua-?

THE WITNESS: Yes. In fact, I think there

was a letter from me to Pedro Gonzéadlez, who is our
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local manager, about the fact that we wanted the gate
open and he should discuss this with Simon and so that
Simon was aware--Simon Ridgeway was the CEO of Radius.
So, I think we discussed all the problems
with the gate, probably extensively by phone, during
that whole period.
BY MR. GOSIS:

Q. And so, they then you also told us that your
understanding--and I think you told us a little bit of
your understanding after your meeting with the
Presidents, that this was organized by three or four
NGOs that were--I don't have your exact terms in front
of me, but you said that the NGOs were funding these
opposition to the Projects. That is something you
came to realize at that meeting with the President.

Do you remember?

A. I think we realized it before that, but in
the meeting with the President, it had become
blatantly obvious, yes.

Q. Now, as you mentioned, the Project hasn't
been in operation since at least 2016, and we are in

March--sorry, 2022. So, that alone is an additional
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six years where there hasn't been mining operations.
Do you thinker the NGOs really started in
2012 and have spent 10 years paying for a position
opposite the entrance to Progreso VII without any
mining operations happening in the last six years?

A. Well, there is only a few people at the gate
at any one time now. Once we left, the gate calmed
way down. Whether they are paying them or not--I
think they are, but they may not be--but they are
ready to come back and pay them again.

The problem here is that, if--I mean,
Guatemala obviously needs the mine. They need other
mines. A lot of people in the Government are in favor
of what we are doing, but their hands are tied. And
so, how do they develop a mining industry?

It's a real problem because Guatemala--there
are like 30 political parties. They don't have a
conscious or a competent way to move development
forward, and this is an issue. We can go down there
if we could negotiate with Guatemala and say: "Hey,
we will start up again i1f you can guarantee this won't

happen again." But, in fact, they have shut us down
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for six years. We couldn't start up now. I mean, we
could get shut down next year. So, it's a really
awkward situation.

Q. Well, you were asked about the process that
would be required to actually expand the description
of the mine that had been informed to MEM and MARN and
the new consultations that would have been required to
basically amend the EIA to include the new projects,
any enlarged Project that you had in mind to develop.

How long--

MS. MENAKER: Excuse me. I don't know that
he was asked that, that--Professor Douglas asked
something about perhaps a new EIA, but--

MR. GOSIS: Yes. That's precisely the point
I'm going to, that the EIA--sorry. What?

MS. MENAKER: I was just saying that it
should be responsive to Professor Douglas's question.

PRESIDENT KALICKI: Professor Douglas did
ask whether he believed that seeking an additional
permit for expanded activity, which necessarily would
require either a new or an expanded EIA would trigger

additional protests.
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That question was put by Professor Douglas,
so you can follow up to that extent.

MR. GOSIS: Thank you very much, Madam
President, and my question was exactly on that precise
cue.

BY MR. GOSIS:

Q. How long would you think it would take to
actually secure Social License on those consultations?

How much do you think it would cost, and
what chances do you think you would have of actually
securing Social License in those new consultations?

A. I think that the chances are high that we
could secure a Social License. It depends on what we
would decide to do in that next stage. If we
simply--if we say go up to that area and find
high-grade stuff fairly easily, then we essentially
want to feed that into the existing mine, and it
wouldn't take much at all to get that approved.

If we go up to those areas and find there 1is
a lot of ore there, but it 1s lower grade, and then we
would have to build a bigger mill, then obviously that
takes education.
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So, I would guess that the permitting might
be anywhere between, say, two and six years.

The problem is the continuity of--we
wouldn't have any continuity. We couldn't go back in
and invest that money, could we?

Q. Have you participated in any meetings with
the Indigenous groups 1in any of the communities
affected by the Project, at the time of the small
project that was submitted or the time--regarding the
enlarged project that you would be conducting these
new consultations for?

A. Well, we certainly met with--

MS. MENAKER: Excuse me. Is this with
respect to the former EIA and the consultations?
Because that is beyond the scope of redirect, I think,
and you changed the question at the end.

MR. GOSIS: I'm sorry.

PRESIDENT KALICKI: Why don't we break this
up, Mr. Gosis?

I also was not clear. Was the question
historically did he personally participate in the

original consultations, or was the question would he
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participate in some future consultations for an
expanded project? It wasn't clear to me what your
question was.

MR. GOSIS: Thank you for the chance to
clarify.

I asked Mr. Kappes what would he think are
the chances of success. He said very high.

And I said, well--I was about to ask him if
he had met with any of the Indigenous Communities
affected by the Project originally in the smaller
projects or the communities that would be affected by
the larger project, as part of his understanding of
why he says he would really succeed in obtaining
social license for this large project in the new
consultations. That was, perhaps, a clear formulation
of my gquestion.

MS. MENAKER: Madam President, that is
beyond the scope of redirect, the consultations that
were undertaken. I mean, we can go through, but he's
been testifying for hours now, and the consultations
that he took part in for the EIA that was approved was

not part of the redirect.
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PRESIDENT KALICKI: Well, it is responsive
insofar as it is probing simply what is the reason for
the optimism he stated to Professor Douglas that he
could obtain social license for a bigger project.

And, as I understand the question, it is whether he
personally had been involved in any of the
consultations with the groups in the past that would
be required to obtain that social license.

I think it is probably a short-answer
question--either he was personally involved or he
wasn't, so why don't we let him proceed?

THE WITNESS: Yes. I personally met with
representatives of Nacahuil, which was a serious
indigenous community north of San Pedro Ayampuc, and
they wanted their road fixed, so we fixed their road.
Then they wanted jobs at the mine. And I said, "Well,
that's fine, but you are pretty far away, so I'll have
to find a way to get your people to the mine, and we
will hire them."

In later times, in 2015, Maribel Diéguez,
who was brought up in the former testimony,

coordinated a series of meetings with the COCODEs in
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the area, and the COCODEs came from all the small
towns; and she threw basically lunches and dinners for
them in conjunction with CEDER. And I went to several
of those meetings. So, at those meetings there were
women from all these small towns and some men--but I
would say it's probably two-thirds women and one-third
men.

But only these towns were--to say
"Indigenous communities" is a little weird. Nacahuil
was Indigenous, but most of the places like Guapinol
and San Antonio El Angel , and all those places had a
large Indigenous component, but they weren't like
people living a traditional Mayan lifestyle and
traditional Mayan clothing. They were more or less
incorporated into a town that was a bedroom community
for Guatemala City.

BY MR. GOSIS:

Q. During your work with Marlin, did you see
this type of opposition already?

MS. MENAKER: This is beyond the scope of
redirect.

PRESIDENT KALICKI: Yeah. Mr. Gosis, you
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are pushing the limits of what Professor Douglas did
ask about. If you can try to tie it up to explain why
it follows from Professor Douglas's question, we will
consider it. But this isn't a second round of plenary
examination.

MR. GOSIS: Absolutely. 1I'll move to the
last section of concern I had.

BY MR. GOSIS:

Q. Based on what Arbitrator Townsend asked you
about how you met Mr. Selvyn Morales, you
answered--I'm reading from the Transcript here, "I
went to--there's a mistranscription there, but a very
big show in Toronto, I'm going to say 2009, and Selvyn
was there. He had just started SMCA, and it was a
company primarily involved in helping people get
permits and getting mines started up."

I'm reading from Page 61 of the Transcript
just now to give some context. So, your testimony is
that Mr. Selvyn Morales had started this company
around or before 2009, and was present at the trade
fair for purposes of doing business in this sector of

the economy?

B&B Reporters
001 202-544-1903




10

11

12

13

14

15

16

17

18

19

20

21

22

Page | 547

A. Yes.

Q. If we can go to Document R-227 for a second.
If FTI can help us there in getting 227. R-227. This
is 224. There you go.

Do you see the dates there? The 28th of
January 201172

A. Okay.

Q. We can go down.

You see here this is the--it says
considering--the Contract for provision of temporary
services concluded between the Ministry of Energy and
Mines and Mr. Selvyn Antonio Morales Valdez, in 31st
of December 2008.

This particular contract entered into in
2008 was terminated in January of 2011; right?

A. Yeah. That is somewhat--okay. I must have
my dates wrong. When we met Selvyn Morales in PDAC,
he was not working for these guys at that time, so I
might have my year wrong. What's the date on this?

Q. January 2011.

A. So, it is probably 2011 that we met him at

PDAC, because PDAC occurs in March of that year, and
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he had quit the MEM and started up his own company.
But I was thinking it was earlier, but it was
obviously not.

Q. Well, obviously I don't know. What we know
is what you testified before, and what we also know is
by January 2011, you had already engaged Grupo Sierra
Madre to perform the studies, the EIA studies; right?

A. Well, there again, I just got caught on this
date, so I'm not sure of that date, but I think we had
already engaged them, yes.

MR. GOSIS: Yeah, you just got caught on the
date.
We have no further questions. Thank you.
MS. MENAKER: So, if I may.
FURTHER REDIRECT EXAMINATION
BY MS. MENAKER:

Q. So, Mr. Kappes, 1in response to one of
Professor Douglas's questions about Radius's
divestment, and this is the second part when they sold
the remainder, you testified that they didn't want to
be dragged down on something they were not managing.

And so, can you elaborate on what you mean
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by that?

A. Well, we were managing the Project; right?
We had 51 percent interest at that point, so we were
making all the management decisions. We would keep
Radius informed; but all the way through that entire
period, Radius was not participating actively and
making any decisions about developing the Projects.
So, they were sort of going along for the ride as a
silent partner.

Q. And so, you said that they were basically a
silent partner, and so didn't want to be involved when
they were not managing.

What made you confident that you could
handle the situation having Exmingua manage it?

A. Well, two things: One 1is that the NGOs,
which are International NGOs were blockading Radius's
office in Vancouver, and Radius, because their offices
were blockaded, they were a public company, and their
share price was, therefore, being put at risk.

We are a private company, so we don't have
share prices to put at risk. So, we felt that we

could basically survive that storm. And I mean the
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NGOs were obviously operating internationally. We
even had a few NGOs come to our office in Reno,
Nevada, protesting. But since we are a private
company, that did not affect us.

So, in Guatemala, we felt we were doing
everything right, and NGOs have a playbook that says,
well, if they can hit international public companies
where it hurts internationally, then they have a much
better chance of winning their ideological battles, or
whatever battles they are.

MS. MENAKER: Thank you.

And I think I may have one more question,
but I just want to check for a moment, please.

PRESIDENT KALICKI: Okay.

MS. MENAKER: Okay. And can I just ask to
bring up document R-235, please.

BY MS. MENAKER:

Q. And you were asked questions as to whether
you--you know, at what point Exmingua engaged Selvyn
Morales.

And i1if we could look at the caption in and

the first paragraph, please?
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A. Right.

Q. And do you see that that says you enjoyed
your dinner Friday night and you had begun a good
business together?

"T like many of your ideas. I think you
will have a some very positive input to making our
Tambor Project a financial as well as social success."

Do you see that?

A. Right.

Q. And do you see--can you Jjust let us know
what the date of that document is, please?

A. Yeah. It's March 27, 2011.

MS. MENAKER: Okay. Well, thank you.

So, we have no further questions.

MR. GOSIS: Sorry. We have to object very
severely. This is as leading a question.

MS. MENAKER: It's not. It was--

(Overlapping speakers.)

MR. GOSIS: --you're asking--you read a
document of your choice, and the question is what date
is 1it.

MS. MENAKER: Yeah, you've asked him to read
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lots of documents.

MR. GOSIS: Okay. But I'm crossing him.
It's not--

PRESIDENT KALICKI: All right, Counsel. I
don't think--

MR. GOSIS: I just want to have it very
clear, because when this same thing can come to occur
with a witness that Guatemala presents, I don't want
to hear any objections from opposing Counsel. This is
the kind of thing we try to avoid. We cannot in
redirect read a paragraph of my choice of a document
that a witness has not remembered, could not identify,
and have him read the document, that I would want to
pull it into testimony. It 1s the ultimate example of
a leading question. And I think if the Tribunal is
going to allowed that, we will hold the Tribunal,
please, accountable for that for the rest of the
Hearing for every Witness also.

PRESIDENT KALICKI: All right. The Tribunal
will allow this particular question because it was
directly responsive to your questions about what date

Mr. Morales was retained. We will address other
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disputes as and when they arise based on their own
facts.

MR. GOSIS: If I may for a second, the
question that we were discussing with Mr. Kappes was
when he met in Toronto with Mr. Selvyn, not about a
dinner on a Friday based on an email that was
discussed. That was not Mr. Kappes' testimony. And
he was asked about when he met him, and like he said,
it was a conference in Toronto. So, that is and
remains the scope of our concern. But I think the
Tribunal has understood what our concern was, and we
thank you for your guidance.

PRESIDENT KALICKI: Well, your gquestions
were more than just when he met in Toronto. You
specifically talked about when GSM was engaged in
connection to when he was engaged. Be that at it may,
the Tribunal has ruled on that issue. So, we move on.

Mr. Kappes, this brings an end to your
examination. We appreciate the assistance you've
provided in coming here today, and you are now excused
in your capacity as a Witness. We understand, of

course, that you will remain in attendance at this
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Hearing in your capacity as a Party. But you are
now--you have now completed your Witness testimony.
Thank you very much.

THE WITNESS: Thank you very much, and thank
you all for your rapt attention in a long day.

PRESIDENT KALICKI: Thank vyou.

(Witness steps down.)

PRESIDENT KALICKI: Counsel, it has been a
long day. We did not give the Court Reporter and the
Interpreters their second break that had been
scheduled. At this point we have only 15 minutes left
on the scheduled clock. I'm somewhat reluctant to
start the 15 minutes direct of Ms. Garcia, not least
because even the process of my giving the instructions
and so forth would probably take 5 to 10 minutes of
that. So, I don't think we would be able to complete
her direct before 3:00 p.m.

So, I think we will not begin her until
tomorrow. I do want to take this moment, however, to
convey to you the Tribunal's consideration of the
Respondent's renewed application that we heard earlier

today, to have Respondent's representatives sit in
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with Claimants' further Witnesses, be they in London
or Guatemala.

This is an issue that was argued at some
length at a prior prehearing conference with the
Parties. The Tribunal considered the Parties'
respective positions very carefully at that time, and
it rendered a ruling which provided that all Witnesses
would be alone in a room except for the possible
assistance of IT support, where needed for technical
reasons, that the Tribunal would monitor carefully
through a 360-degree camera to make sure that there
was no undue interference with Witnesses. We have
taken some breaks today to reorient the 360-degree
cameras; that was certainly appropriate to give
confidence. But we see no basis for revisiting our
prior ruling at this point about the attendance of
individuals in the room with Witnesses.

We note, among other things, that the
Tribunal is proceeding with a remote modality Hearing
in the whole, and rather than an in-person Hearing, in
part because of the COVID-19 circumstances. And it
is, we think, neither justified nor, at this point,
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practical, partway into the Hearing, to revisit the
prior rulings, to suddenly have people flying to
different locations to sit in with Witnesses.

So, for these reasons, we deny the
application to reconsider our prior ruling. We will,
of course, continue to monitor through the 360-degree
camera to make sure that Witnesses have only the
permitted material in front of them during their
testimony.

We will continue to request affirmations
from each Witness before they begin their testimony,
and I will expand the instructions to remind each
Witness that the 360-degree camera is not only
observing them at all times but recording them at all

times. And the Tribunal is confident that with those
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instructions and affirmations, that all Witnesses will

behave appropriately. So, for those reasons, that
application is denied.
MR. TORTEROLA: Madam President.
PRESIDENT KALICKI: Yes.
MR. TORTEROLA: I just would 1like to tell

you that, unfortunately, the ruling of the Tribunal
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does not disrate the concerns that we have. I just
want to anticipate that it's very likely that we are
going to put that request in writing. And we note
that you have--the Tribunal has already rejected in
anticipation. We think that having a person would
really help. There are many moments that are not
covered every time there is a break. And
unfortunately, I personally-—-and I blame this to
myself--I'm in disbelief of the rulings about
sequestration. I will--TI had my good reasons. It
happens to me before. And we have a saying in
Argentina that would be difficult for me to say in
English, but (in Spanish) "you see a cow and cry."
So, we are going to make, very likely, 1f the
authorities in Guatemala authorize the

presentation--we understand that the Tribunal will

557

reject it, but we would like this to remain in writing

before the Tribunal.

I'm telling you with all due respect,
but--and talking to you, being very frank with you,
but I would like to anticipate that we are going to,

very likely, 1f the authorities in Guatemala are in
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agreement, we are going to move in that direction.

PRESIDENT KALICKI: Mr. Gosis, obviously,
you can make any application that you wish to make.
You may--if you are determined to make an application
in writing, you may wish to include in the application
an explanation for why that application was not--for
reconsideration was not made in the month or so after
we previously ruled on the issue but was only made
after a Witness began testifying, when at this point
it is impractical for people to get on planes to
actually arrive at the destination.

So, why you waited until a point when the
Tribunal could not effectively grant any relief in any
event, please, you can feel free to include that in
your written application. It would be of interest to
us.

MR. TORTEROLA: And precisely, 1if you allow
me, yes, we were going to elaborate on what are the
reasons for that. I mean, it is not we are changing
our mind, but things have clearly evolved since the
time in which we have our first conversation. I'm

telling this with my sincere respect and--for the
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Tribunal Decision. And I appreciate the very fair
manner in which the Tribunal conducts the Hearing.
But I think it is important because I'm just a lawyer
that is going to pass, and some other people are going
to come back to--and sit in the seats of the
Government of the Attorney General, Government
Ministry of Economy and ask what is that we did in
this situation. And we are going to file that
request, if, again, if the authorities decide to file
the request. And i1if you continue to think that it is
unnecessary, we will understand, and we will play as
we have always done, with the rules that these
Tribunals have set for the proceedings.

PRESIDENT KALICKI: All right. Well, I
appreciate that. And we understand that Parties
should feel free to do--to make any applications that
they and their clients consider appropriate, and the
Tribunal will give fair consideration to any
application that is made.

Now that the Hearing is underway, our
primary consideration is to make sure that it

continues to proceed efficiently and fairly for all
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concerned, and that includes abiding by the
expectations that all Parties had when they entered
into the Hearing. $So, that is obviously a
consideration. But feel free to make any application
that you wish. And, of course--

MR. TORTEROLA: I would have make a joke to
the expectations, but I think that we had better not
make jokes at this time.

MS. MENAKER: Madam President, may I Jjust--

PRESIDENT KALICKI: Yes.

MS. MENAKER: I would ask the Tribunal to
grant us dispensation. I cannot be distracted at this
point in time responding to this application. It is a
huge distraction during the Hearing, and it takes an
emotional toll as well. So, it 1is taking us away,
which is what is intended by opposing Counsel.

The personal attacks are completely
unwarranted. And if he's now going to put this in
writing and repeat that, I cannot distract myself and
my team to respond to that. And you have already made
it clear that you are not revisiting this, on multiple

grounds. So, I would ask that you maintain that
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ruling, and understand that we are not going to
respond at this point in time.

MR. TORTEROLA: Then why don't we discuss it
now? I can tell you what the new reasons are.

THE PRESIDENT: No. No.

MS. MENAKER: No.

MR. TORTEROLA: Okay.

PRESIDENT KALICKI: The Tribunal had made
clear that any application should be done in an
appropriate fashion, and you are placing us between a
rock and a hard place. I have permitted the
Respondent to make an application. We understand that
you may need some time to adjust it, but it is
difficult for the Tribunal to foreclose an application
before it has even seen it. We will provide
appropriate time to respond.

And I will note that the Claimants
themselves delivered an application to the Tribunal
merely minutes before the Hearing was scheduled to
begin, so that the Respondent is also put in a
position during a period of great busyness responding

to unexpected written applications. So--
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MS. MENAKER: Yes. But--and with respect,
that was in response to an application made by
Respondent in the beginning of the Hearing on Monday
and on Saturday night. We could not have done that
faster.

PRESIDENT KALICKI: I understand.

MS. MENAKER: Saturday night, a witness is
withdrawn Sunday, the day before the Hearing, Opening
Argument. I cannot respond to that. Monday morning
we start the Hearing, they make another application to
withdraw a witness. We put it in Tuesday morning, the
fastest we can. It 1is entirely different from what
they are doing.

MR. TORTEROLA: No, it's not.

PRESIDENT KALICKI: The Tribunal will
consider--

MR. TORTEROLA: Ms. Kalicki, I didn't make
any application. I informed the Tribunal. I think
that you put the things very well that--and
unfortunately, this is what happens in Hearings, that
Parties also have to respond about issues that come up

during the Hearing. I don't want to create any
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concerns. You can give Counsel all the time that she
needs. But I think that we need to put our position
in writing because, as I said, some other Attorney
Generals are going to come after the current one, the
same at The Ministry of Economy. Some lawyers are
going to come after me. That's for sure. And this
has to be stated.

PRESIDENT KALICKI: All right. The Tribunal
has indicated that Respondents may file any
application they wish, that the Claimants will be
given appropriate amount of time to respond, taking
into account all else that is going on. I think you
have at least a preliminary sense of the Tribunal's
reluctance to suddenly change its prior rulings in the
middle of this Hearing. That said, you can feel free
to try to convince us otherwise. We will see. But
that is where things stand.

Now, unless there are any other unrelated
procedural matters that the Tribunal needs to resolve
at this point, I propose that we bring this session to
a close. But let me ask, are there any other

unrelated matters that we need to address,
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Ms. Menaker, from your perspective?

MS. MENAKER: None. Thank you.

PRESIDENT KALICKI: Thank vyou.

Mr. Gosis?

MR. GOSIS: Just briefly to request the
Secretariat to provide us a time tally so we can plan
ahead.

PRESIDENT KALICKI: I'm sure that will be
done shortly after this session, yes.

Mr. Torterola, any other procedural matters
we need to resolve?

MR. TORTEROLA: No, Ms. Kalicki. Thank you
very much. It's very much appreciated.

PRESIDENT KALICKI: All right. Thank you
very much. We will see everybody then tomorrow. We
will begin directly with the examination of Ms. Garcia
Recinos.

MR. TORTEROLA: Thank you very much.

PRESIDENT KALICKI: Thank you very much.

(Whereupon, at 2:55 p.m., (EST) the Hearing
was adjourned until 8:00 a.m. (EST) the following
day.)
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