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P R O C E E D I N G S  1 

          PRESIDENT KALICKI:  Mr. Torterola, I think 2 

you're on mute.   3 

          Mr. Torterola, do we have everyone we need 4 

from your side to begin?   5 

          MR. TORTEROLA:  Do you hear me? 6 

          PRESIDENT KALICKI:  Yes, thank you. 7 

          All right.  I will take that, Mr. Torterola, 8 

you have everyone you need to begin?  I will take that 9 

as a yes.   10 

          MR. TORTEROLA:  No, what I was telling 11 

Ms. President is that we are still connecting one of 12 

the computers for the Vice Minister here.   13 

          PRESIDENT KALICKI:  Okay.  So you wish us to 14 

wait then.  Please let us know when you are ready to 15 

proceed. 16 

          Thank you. 17 

          (Comments off microphone.) 18 

          PRESIDENT KALICKI:  All right.  I believe, 19 

then, that we are ready to proceed. 20 

          Good morning and good afternoon to all.  As 21 

you know, this is the hearing in Daniel W. Kappes and 22 
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Kappes, Cassiday & Associates v. Republic of 1 

Guatemala, ICSID Case Number ARB/18/43. 2 

          My name is Jean Kalicki, and I'm delighted 3 

to be joined here on the Tribunal by Mr. John Townsend 4 

and Professor Zachary Douglas. 5 

          We are also grateful for the assistance of 6 

Dr. Joel Dahlquist, the assistant to the Tribunal, and 7 

Mr. Francisco Grob and Ms. Daniela Arguello from 8 

ICSID. 9 

          As you know, under the DR-Central America 10 

Free Trade Agreement, this is a dual-language 11 

proceeding and, therefore, a reminder that everyone 12 

should select the interpretation channel of their 13 

choice and should continue to do so each time we 14 

return from breakout rooms.   15 

          We are assisted in this remote modality 16 

session by FTI Consulting, and we are grateful for 17 

their assistance, as we are for the able team of Court 18 

Reporters and Interpreters whose efforts will, no 19 

doubt, be put to very good use over the next two 20 

weeks. 21 

          Before we begin, let me ask Counsel if you 22 
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would like to introduce your representatives of the 1 

Parties and your teams.  We do have the full 2 

participant list, but I understand you may wish to do 3 

some introductions. 4 

          So, Ms. Menaker, for the Claimants. 5 

          MS. MENAKER:  Thank you, Madam President, 6 

Members of the Tribunal. 7 

          So I'm here with Mr. Daniel Kappes, who is 8 

Claimant, as well as the White & Case team.  So, I'm 9 

Andrea Menaker.  I have here with me in London: 10 

Agnieszka Zarówna, McCoy Pitt, Poorvi Satija, Isabella 11 

Reynoso, Ivan Philippov.  And we also have Garrett 12 

Rush of--our Quantum Expert is here. 13 

          And in Mexico City, Rafael Llano is there; 14 

and in Washington, D.C., Eckhard Hellbeck. 15 

          PRESIDENT KALICKI:  Thank you very much. 16 

          Mr. Torterola. 17 

          MR. TORTEROLA:  Yes.  Thank you very much, 18 

Madam President, Members of the Tribunal. 19 

          Well, I wanted to do this in Spanish for 20 

respect to the Republic of Guatemala; however, I'm 21 

going to do it in English. 22 
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          We are transmitting from Guatemala City, as 1 

you can see behind me.  We have with us the Attorney 2 

General of Guatemala, Mr. Jorge Luis Donado Vivar.  We 3 

also have Ms. Alba Edith Flores Ponce de Molina.  She 4 

is the Vice Minister of Integration and International 5 

Commerce.  We have also Ms. Lilian Nájera.  She is the 6 

Chief of the International Affairs at the Office of 7 

the Attorney General.  We have other members of the 8 

Ministry of Economy and the Ministry--and the Attorney 9 

General's Office.   10 

          And I have with me my colleagues:  Diego 11 

Gosis, Quinn Smith, Domenico Di Pietro, Katherine 12 

Sanoja, Carmine Pascuzzo, Fabian Zetina, and Fabiola 13 

Madrigal. 14 

          And from Washington, we have Pablo Mori, 15 

Bethel Kassa, Jose David, and Farhod Sharipov.   16 

          Thank you very much, Madam President. 17 

          PRESIDENT KALICKI:  Thank you.  Welcome to 18 

all. 19 

          Mr. Torterola, just one clarification.  I 20 

understand that one of your witnesses, Ms. Karla 21 

Liquez, is also in attendance.  Is she designated as a 22 
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party representative for purposes of attending the 1 

Opening Statement?   2 

          As you know, Paragraph 19.11 of Procedural 3 

Order Number 1 allows each Party to designate one 4 

Witness, one Party Representative/Witness for purposes 5 

of attending the Opening Statement, but we have not 6 

yet received that designation on your behalf.  She is 7 

listed on the participants list under your list of 8 

party representatives.  So, I just wanted to receive 9 

clarification. 10 

          MR. TORTEROLA:  She is, Madam President.  11 

I'm not sure whether Ms. Liquez is at the Hearing 12 

today because, as you know, she has been diagnosed 13 

with COVID; and even though she might be in 14 

attendance, I'm not sure because she's not here with 15 

us in the room.  But she has been designated a party 16 

representative, yes. 17 

          PRESIDENT KALICKI:  Okay.  I was advised by 18 

FTI that she had been in the waiting room, so I 19 

assumed she was attempting to join, and I just wanted 20 

a clarification as to the status in which she was 21 

joining.  Obviously, if she's able to join, she's 22 
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welcome; if she's not able to join, we understand.  1 

          But, all right, having clarified that, we 2 

also wish to acknowledge attendance by representatives 3 

of the United States Government in their capacity as 4 

Non-Disputing Parties to the DR-CAFTA.   5 

          Pursuant to the DR-CAFTA, I also wanted to 6 

remind the Parties that this Hearing will be made 7 

available to the public through the posting of videos 8 

and audios in due course, and, therefore, please 9 

endeavor to give us advance notice before referencing 10 

any protected information in order to sequester the 11 

representative of the Non-Disputing Parties and also 12 

to facilitate later redaction of the audio and video. 13 

          The agenda for today, as you know, is 14 

Opening Statements.  Before we begin, with those, are 15 

there any preliminary procedural matters that either 16 

Party wishes to raise? 17 

          Ms. Menaker? 18 

          MS. MENAKER:  No, none.  Thank you. 19 

          PRESIDENT KALICKI:  Thank you. 20 

          Mr. Torterola? 21 

          MR. TORTEROLA:  Yes, Madam President. 22 
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          We have one administrative issue that we 1 

would like to discuss with the Tribunal.  One of our 2 

designated Witnesses by the Republic of Guatemala is 3 

Ms. Grace González.  Ms. Grace González, at the time 4 

that she witnessed the facts, she was--she was a 5 

reporter for CG TV. 6 

          Later on, she moved to NBC Telemundo.  We 7 

have been trying to bring her to the proceedings, but 8 

the Legal Department at NBC Telemundo have been 9 

objecting to this.  And since last Friday, or 10 

approximately around that, they have stopped 11 

responding our communications, and Ms. González is 12 

also not responding to our communications.   13 

          So, despite all the efforts that we have 14 

made in order to make Ms. Grace González available, 15 

unfortunately, as of today we have not been able to 16 

get ahold of her.  We can share with the Tribunal and 17 

with Claimants' Counsel if so requested all the 18 

communications with the Legal Department at NBC.  We 19 

can provide the name and email address of the lawyers 20 

at NBC that we have been contacting.   21 

          With due respect, I think it has been a 22 
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little bit disrespectful from the Legal Department at 1 

NBC, at least not to provide a clear indication why 2 

they are not permitting Ms. González to testify in the 3 

proceedings.  But that is the situation at this point, 4 

and this is beyond our control. 5 

          Well, we wanted to inform the Tribunal and 6 

Claimants' Counsel as soon as possible. 7 

          PRESIDENT KALICKI:  Well, thank you for so 8 

informing us.  I think it would have been preferable 9 

to receive a little earlier notice of the--at least 10 

the growing problem you were facing so that we could 11 

have discussed this before the beginning of the 12 

Hearing; but, nonetheless, we understand where you are 13 

as of now. 14 

          Ms. Menaker, is there anything you wish to 15 

say on this subject? 16 

          MS. MENAKER:  I do.  I find this to be 17 

utterly outrageous that we're hearing about this on 18 

the morning of the Hearing and that Saturday night we 19 

hear about the withdrawal of another witness.   20 

          Now, these things sometimes happen, but we 21 

deserve to have notice of the same.  These are not 22 
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events that have just occurred.  I can let you know, 1 

when we learned very unfortunate news that one of our 2 

Witnesses had passed away, we told you within hours, 3 

within a couple of hours of hearing that.  I mean, we 4 

received an email, we talked amongst ourselves, and we 5 

typed an email to the Tribunal and to Counsel.   6 

          And here I just find it is not credible for 7 

someone who is terminally ill and who has been under 8 

treatment since 2019, for us to be told Saturday night 9 

before a Monday morning hearing that he's not 10 

testifying, and for us to learn this morning that this 11 

Witness has not been in touch with the Republic and 12 

will not be testifying because Counsel knows very 13 

well, as the Tribunal, no doubt, appreciates, that we 14 

prepare for these hearings.   15 

          We've prepared their cross-examinations.  We 16 

have scheduled our other Witnesses and Experts to 17 

testify on specific dates.  And there's no reason 18 

whatsoever, no justification for withholding this 19 

information other than to distract us, to make us do 20 

this extra work, and to give us no notice about the 21 

same.   22 
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          And it is incredibly disruptive, and I think 1 

there's no justification for it, and there are costs 2 

that come along with that. 3 

          PRESIDENT KALICKI:  Mr. Torterola, any 4 

response? 5 

          MR. TORTEROLA:  Of course, yes.  I mean, the 6 

Republic is confronting many, many costs as the 7 

consequence of Claimants' fishing expedition, so I 8 

think that there's no cost issues here. 9 

          Anyway, putting that aside, we are doing 10 

things in good faith.  We are bringing the information 11 

to the Tribunal.  The situation of the other Witness 12 

has come to our attention, and regarding Ms. González, 13 

we have done everything possible.   14 

          And I have to say, Madam President, that in 15 

addition, this is a witness that Claimants did not 16 

call, and we have done everything possible because 17 

this is a very important client for Guatemala because 18 

she's the only person that is totally alien to the 19 

proceedings, and, unfortunately, she has become not 20 

available.  There's nothing else that I can do to 21 

apologize, apologize with the Tribunal.  This is 22 
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beyond my control. 1 

          As I said, we've been trying very heartily, 2 

and she will not be providing testimony until 3 

Wednesday of this week.  I don't see any prejudice for 4 

Claimants; but, in any case, it has not been our 5 

intention.  As I said, if we are creating any 6 

inconvenience with the situation that is beyond our 7 

control, we apologize for it. 8 

          PRESIDENT KALICKI:  All right.  Well, at 9 

this point, the Tribunal has no applications in front 10 

of it, and it's not clear that we can do anything to 11 

compel her attendance in any event.  So, we will 12 

address any other issues that may arise if and when 13 

they do arise.  We are where we are. 14 

          Anything further to discuss at this point 15 

before we proceed to the main events of today? 16 

          Ms. Menaker? 17 

          MS. MENAKER:  No.  Thank you. 18 

          PRESIDENT KALICKI:  Mr. Torterola? 19 

          MR. TORTEROLA:  Nothing else.  Thank you 20 

very much, Madam President. 21 

          PRESIDENT KALICKI:  Okay.  In that case, the 22 
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first order of scheduled business is the Claimants' 1 

Opening Statement.  You will have three hours in 2 

total.  We would like to take our first morning break 3 

at a convenient midpoint.  We have been already 4 

gathered together for some time, so it may be that 5 

your midpoint rather than being at the 1.5 hour mark 6 

should be a little bit earlier, but look for a 7 

convenient place in your presentations. 8 

          When you are ready to begin, Ms. Menaker, 9 

please feel free to do so. 10 

          MS. MENAKER:  Thank you. 11 

OPENING STATEMENT BY COUNSEL FOR CLAIMANTS 12 

          MS. MENAKER:  And if someone can just load 13 

our slides. 14 

          (Comments off microphone.) 15 

          PRESIDENT KALICKI:  Actually, while you're 16 

doing that, I am advised by our colleagues at ICSID 17 

that Mr. Oscar Pérez has just joined.  He is also 18 

listed as a witness and as a party representative.  19 

          The Procedural Orders for this case allows 20 

each Party to designate a single party representative 21 

witness to attend Opening Statements.  So, I think I 22 
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would have to ask the Respondent to select one, but 1 

only one, of their Witnesses to attend, and then I 2 

would ask FTI to exclude from the room whichever one 3 

has not been so designated.  4 

          So, Mr. Torterola, we apparently have both 5 

Mr. Pérez and Ms. Liquez, according to FTI, in 6 

attendance.  Who would you like to designate as the 7 

party representative? 8 

          MS. MENAKER:  Madam President, while they 9 

were deciding that, may I just ask:  I can see you on 10 

the screen now; I cannot see the co-arbitrators, and-- 11 

          (Overlapping speakers.) 12 

          PRESIDENT KALICKI:  I see both of them, 13 

actually.  So, this may be something about your 14 

screen. 15 

          ZOOM TECHNICIAN:  Ms. Menaker, you just want 16 

to make sure your Zoom is in gallery view.  In the top 17 

right corner of Zoom, you have a "View" button.  18 

Select that and then select "Gallery." 19 

          MS. MENAKER:  Side-by-side gallery? 20 

          ZOOM TECHNICIAN:  Yes. 21 

          (Comments off microphone.)  22 
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          MS. MENAKER:  While the Respondent is 1 

deciding about their Party representatives, we can fix 2 

this.  3 

          PRESIDENT KALICKI:  Mr. Torterola, have you 4 

decided which Witness will attend as your Party 5 

representative? 6 

          MR. TORTEROLA:  Yes, Madam President.  I was 7 

saying--unfortunately, I was muted--that it has been 8 

an oversight on our side.  I didn't remember that it 9 

was only one party repetitive.  So, we are requesting 10 

Mr.--the Vice Minister, Mr. Pérez, to disconnect from 11 

the Hearing. 12 

          ZOOM TECHNICIAN:  He has disconnected.  13 

Thank you. 14 

          PRESIDENT KALICKI:  All right.  Thank you 15 

very much. 16 

          All right, in that case, we return to 17 

Claimants' Opening Statement, whenever you're ready.  18 

          ZOOM TECHNICIAN:  I think, in the effort to 19 

fix it, they might have disconnected. 20 

          ZOOM TECHNICIAN:  Yes.  That is confirmed.  21 

I've just received a message that they disconnected 22 
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themselves, so they are rejoining. 1 

          ZOOM TECHNICIAN:  And there she is. 2 

          PRESIDENT KALICKI:  Welcome back, 3 

Ms. Menaker. 4 

          ZOOM TECHNICIAN:  Ms. Menaker, you are muted 5 

right now. 6 

          SECRETARY GROB:  You are still muted. 7 

          MS. MENAKER:  Okay.  Well, you will be in a 8 

box rather than a line, but I suppose--hopefully I can 9 

see the slides behind that.  All right.  Okay.  We 10 

will try. 11 

          So, Madam President, Members of the 12 

Tribunal, good morning again, good afternoon. 13 

          So, at bottom, this case is about Claimants' 14 

successful gold mining operation in Guatemala, which 15 

they had every reasonable expectation they would be 16 

able to continue to operate, to grow and to expand.  17 

But, instead, that operation was shut down nearly 18 

six years ago on the contrived basis that Guatemala 19 

had failed to comply with its own law when issuing the 20 

license.   21 

          That is simply untrue.  But regardless, it 22 
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was certainly not an account of any fault by 1 

Claimants, and that's what this case is not about. 2 

          It's not about anything that Claimants have 3 

done wrong to justify destroying their investment, and 4 

it is certainly not about any illegality engaged in by 5 

Claimants or Exmingua. 6 

          Yet, being unable to provide any legitimate 7 

justification for its blatant Treaty violations, that 8 

has been Guatemala's tactic:  To blame the victims, 9 

even if that means conspiring while this Arbitration 10 

has been underway to open criminal proceedings for 11 

bogus claims, to launch investigations, to generate 12 

unwarranted violations and sanctions, and to make 13 

baseless demands for documents and for studies.   14 

          The Tribunal should not be distracted by 15 

Guatemala's transparent attempts to deflect blame and 16 

to avoid answering for its Treaty breaches, which its 17 

recent actions only amplify.  Claimants have suffered 18 

hundreds of millions of dollars in damages as a result 19 

of Guatemala's violations of the obligations that it 20 

freely undertook and for which it should be held 21 

liable. 22 
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          Tomorrow, you'll be hearing from Mr. Dan 1 

Kappes, one of the Claimants in this Arbitration.  He 2 

has been a pillar of the business and mining community 3 

in Nevada for decades.  He has over 50 years of 4 

experience in the mining industry.  He's served on the 5 

board or on committees of multiple mining companies, 6 

and he's the recipient of Prestigious Awards by the 7 

American Institute of Mining, Metallurgical, and 8 

Petroleum Engineers, and the Society for Mining, 9 

Metallurgy, and Exploration. 10 

          Nearly half a century ago, Mr. Kappes 11 

founded and established KCA.  Since that time, KCA has 12 

provided process, metallurgical, engineering, design, 13 

construction management, and consulting services.  It 14 

has approximately 100 employees in Reno, Nevada, who 15 

work on mining projects around the world, including 16 

many in Latin America. 17 

          This Project is located in an area called 18 

Tambor, and it's in a Regional Gold Belt which 19 

contains very high-grade orogenic ore. 20 

          The area of Tambor was subjected to 21 

substantial exploration earlier at the turn of the 22 
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century, namely, by Radius, a mineral exploration 1 

company that undertook exploration in the early 2000s, 2 

and at that time they produced several reports that 3 

you will have heard about.  There are two that are 4 

confusing:  Smith reports--one is by Gregory; one is 5 

by George; they are different, but you have the 6 

Gregory Smith Report and the George Smith Report--and 7 

then you also have the Maynard Report.  And in these 8 

reports, these were the results of the exploration 9 

that was done where they did widespread rock, stream 10 

sampling, sediment sampling.  For the promising 11 

prospects, they did trenching and drilling of various 12 

targets. 13 

          And then, after that, they continued to do 14 

some further exploration.  Particularly, that led to 15 

the CAM report, which you have also heard about, where 16 

they established a database; they did 17 

sampling--further sampling; anomaly evaluation; 18 

identification and evaluation of gold targets; some 19 

road construction; further drilling.  And, in 2007, 20 

Radius constructed a tunnel that was--confirmed the 21 

continuous mineralization at depth at Tambor.   22 
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          And it was after this, at this time, that 1 

Claimants made their investment in Guatemala.  And 2 

they did that by purchasing Exmingua, which is the 3 

entity through which this Project has been developed.  4 

And Mr. Daniel Kappes, he's the ultimate beneficial of 5 

100 percent of Exmingua.  He owns 25 percent directly 6 

and the remainder through KCA.   7 

          At the time when Claimants made their 8 

investment, Exmingua held Exploration Licenses for two 9 

adjacent parcels, the Progreso VII area and the Santa 10 

Margarita area.  And you can see on this next map here 11 

the Progreso VII area is to the right in a square, and 12 

the Santa Margarita area is to the left, and those 13 

yellow boxes are the known deposits there.  And they 14 

are indicating where those gold deposits lie.   15 

          So, after Claimants made their investment, 16 

they continued to progress the area.  They did further 17 

exploration, particularly on Santa Margarita on the 18 

JNL deposit, and they did further sampling and 19 

trenching there, and they also bought some surface 20 

rights.  They didn't need surface rights in Guatemala 21 

to do the mining, as long as you have underground 22 



Page | 27 
 

B&B Reporters 
001 202-544-1903 

rights, but they purchased the surface rights, some on 1 

both parcels, both on Progreso VII and Santa 2 

Margarita.   3 

          Then the next step was to--the next step was 4 

to get an Exploitation License, and Guatemala has a 5 

comprehensive regulatory regime for granting 6 

Exploitation Licenses.  And, in essence, the project 7 

proponent needs to prepare an Environmental Impact 8 

Assessment, or an EIA.  The two main components of 9 

that are environmental studies and social studies.  10 

So, you do studies; you assess the impact that the 11 

Project will have on the environment and also on the 12 

social impact on the communities; and the EIA is then 13 

made available for public notice and comment, and the 14 

Ministries--the Ministry of Energy and Mines looks at 15 

the technical aspects of the EIA and assesses those, 16 

and the Ministry of Natural Resources considers the 17 

environment aspects, and we will look at that.   18 

          So, the first step here is the Ministry of 19 

Environmental and Natural Resources issued detailed 20 

Terms of Reference that told Exmingua exactly what it 21 

needed to do to put together its EIA, what 22 
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it--everything it needed to look at, everything from 1 

the geology of the area, the studies--hydrology 2 

studies, air quality--to look at the local perception 3 

of the proposed project and the like.  And they did 4 

that both on the environmental side and also with 5 

respect to the social studies.  That included 6 

consultations with the local communities in the area.   7 

          Now, this is not an unusual--in fact, it's 8 

quite a typical--type of process, in Guatemala and 9 

elsewhere, and that is that the project proponent 10 

hires a qualified consultant who conducts these 11 

studies and then the studies are reviewed and approved 12 

or not by the regulatory agency, and you can see that, 13 

that the--Guatemala does this in various different 14 

industries.  So, it retains control over the 15 

regulatory process and it guides that process, but it 16 

shifts the costs over to the project proponent.   17 

          So, in the electricity area, for instance, 18 

they do something very similar, where you have the 19 

electricity regulator.  In order to maintain some 20 

quality control, what they do is you hire the 21 

consultant, but that consultant has to be precertified 22 
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or registered with the agency, just like here, you 1 

need MARN to register the consultants that are 2 

permitted to prepare EIAs.   3 

          And then that consultant works, does the 4 

independent studies, sends it to the regulatory 5 

agency, who then has an opportunity to comment on 6 

those and the like, and then you get the approval and, 7 

in the case of electricity sector, then the tariffs 8 

are set.  Here, you get a license.   9 

          So, Exmingua went ahead and they engaged 10 

Grupo Sierra Madre, GSM, which is a highly competent 11 

firm, to produce its EIA.  As we've noted in our 12 

Briefs, they have a very well-credentialed, 13 

well-experienced staff.  The 10 members who are core 14 

team members on the EIA included four geologist 15 

engineers, a biologist, an ecologist, two 16 

environmental architects, two agronomist engineers, 17 

and an anthropologist.  They had advanced degrees, 18 

including a Ph.D. in biology, a Ph.D. in agricultural 19 

sciences, a master's of science in geological studies, 20 

a master's in environmental studies, a master's of 21 

science in water resource management and hydrology, 22 
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degrees in anthropology.  It also included a recipient 1 

of the Presidential Medal for the Environment.  And 2 

GSM was and remains certified by the MARN to prepare 3 

these EIAs.   4 

          So, GSM then went ahead and conducted 5 

comprehensive  environmental studies that complied 6 

with the MARN's Terms of Reference.  And they designed 7 

consultations with the communities that also were 8 

consistent with the MARN's Terms of Reference.  And 9 

you can see they set forth, for instance, the 10 

methodology that they proposed to follow and what they 11 

would be doing.  They would let the community know 12 

about the potential impacts of the activities, and 13 

they would also discuss and get feedback on potential 14 

control and mitigation measures.   15 

          And that's exactly then what happened.  16 

Exmingua and its consultant, GSM, conducted the 17 

consultations that were in compliance with MARN's 18 

Terms of Reference.  You see here they held interviews 19 

with people in the community, in various different 20 

villages and towns around community.  They made 21 

presentations, informational presentations.  They also 22 
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took polls, perception polls to see how the Project 1 

was being perceived by the communities.  They held 2 

focus groups.  All of these were the methodologies 3 

that the MARN said should be followed, that GSM 4 

created in their methodological proposal that was then 5 

approved by the MARN.   6 

          And these consultations included 7 

consultations with the community--the COCODEs, which 8 

are the Community Councils for Urban and Rural 9 

Development, some of whom are Indigenous in this 10 

area--as well as other leaders, and the broader 11 

community.  And they held these consultations in 12 

different places--in schools, in different Community 13 

Halls, at churches--and a whole range of people 14 

attended these consultations.   15 

          And you can see that this was not what 16 

Guatemala termed just an "information dump."  It is 17 

not as if Exmingua just went and told everybody this 18 

is what is going to happen.  They were there to get 19 

the community's feedback.  And you can see, in the 20 

bottom right-hand corner, for instance, that the 21 

pastor is expressing his doubts about the mining 22 
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activity.  That is what happens during these 1 

consultations.  People exchange views.  They express 2 

concerns, they get answers to those concerns, and then 3 

those concerns are addressed to the best of their 4 

ability.   5 

          Now, Exmingua's EIA contained detailed 6 

descriptions of the consultation process and the 7 

records of these consultations.  And then Exmingua 8 

went and filed its EIA for the Progreso VII license.   9 

          The Table of Contents for this EIA, just the 10 

Table of Contents alone, is 11 full pages.  It 11 

contains 14 chapters.  The EIA is over 400 pages with 12 

annexes.  It is more than 900 pages.  It contains 13 

chapters on technical issues, geology, climate, 14 

hydrology, habitat, flora and fauna, social studies, 15 

the infrastructure, and so on.   16 

          Pursuant to the Mining Law, Exmingua 17 

notified the public of the time they could make 18 

comments or raise objections to the Project, and no 19 

objections whatsoever were received during this 20 

comment period.  So, then, after, again, pursuant to 21 

the Mining Law, and after conducting a thorough 22 
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review, the MARN approved Exmingua's EIA.  And the 1 

MARN's approval notice confirmed that these 2 

consultations that were part of the social studies 3 

were carried out in accordance with the Terms of 4 

Reference.  The EIA then went to the Attorney 5 

General's Office of Guatemala, who issued a favorable 6 

opinion in support of the Project, stating that the 7 

mine was in the interest of the country.  After that, 8 

in accordance with the Mining Law, after having 9 

received MARN's approval and the Attorney General's 10 

Legal Opinion, the MARN issued Exmingua an 11 

Exploitation License for Progreso VII.   12 

          Unfortunately, relatively soon thereafter, a 13 

few months afterwards, in early 2012, the URNG, which 14 

is the Guatemalan National Revolutionary Unity Party, 15 

which had been a guerilla militia turned into a 16 

political organization; the FNL, which is the National 17 

Front of Struggle, which calls for an end to the 18 

"looting of our natural resources" and denounces 19 

international Treaties and Conventions that undermine 20 

Guatemala's sovereignty; and Madre Selva, they 21 

organized ideologically and politically motivated 22 
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protests against the mine.  These were organizations 1 

whose political backing is to protest and to be 2 

against these types of projects, and mining projects 3 

in particular.  And so, there was nothing specific 4 

about this mining Project, but, rather, their 5 

viewpoint, their world view, is to not support this 6 

type of development.  And these individuals, these 7 

organizations that started these protests were from 8 

outside of the community, and you can see that here.  9 

They hired Congressman Mejia from the URNG.  He lives 10 

nowhere close to the mine.  His precinct is nowhere 11 

close to the mine.  And they hired busloads of people 12 

to come into the communities closest to the mine to 13 

protest.   14 

          The local communities in the vicinity of the 15 

mine were largely supportive of the mine.  And when I 16 

say "largely," I would say that they did support the 17 

mine.  Of course, no project has the support of every 18 

single individual, and that is not, of course, what is 19 

required, but it was largely supported, and, in fact, 20 

it was bringing employment to an area that was in deep 21 

poverty.  And you can see here local communities wrote 22 
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to the President of Guatemala, saying, "Let this 1 

Project go forward.  These protests are disrupting our 2 

ability to work at the mine.  We have now this 3 

employment opportunity we want to take advantage of, 4 

and they are interfering with our ability to work."  5 

          And the community, in fact, came out in 6 

force in support of the mine.  These are people--they 7 

were called the "blue hat demonstrators," and they are 8 

wearing blue hats, construction hats.  These are 9 

people that wanted the mine in the community, and they 10 

are marching against the protestors that are seeking 11 

to stop the mine from operating.   12 

          And the protestors were quite violent, 13 

unfortunately, including their leader, Yolanda Oquelí, 14 

and she and others were then eventually convicted for 15 

viciously assaulting Exmingua workers.  They held some 16 

hostage; they sent numerous ones to the hospital and 17 

the like.   18 

          But, finally, after a couple of years, in 19 

May 2014, the police broke through the unlawful 20 

blockade and Exmingua was allowed to finally put to 21 

use the Exploitation License and to begin its 22 
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operation--or continue its operations, although it had 1 

not had much opportunity to do that much before these 2 

protests had started.   3 

          So, in that time period before 4 

Exmingua--excuse me--Claimants had designed the 5 

flotation plant that would be used on-site.  They had 6 

designed this in Reno, Nevada, and had constructed it 7 

there, and then they had shipped it down to Guatemala, 8 

but it could not be transported and put together at 9 

the plant when the blockade was put in place.  So, 10 

once the blockade was lifted, the plant was able--it 11 

was shipped in pieces.  It was able to be transported 12 

to the site, where it was put back together.   13 

          And they--so, here you can see a picture of 14 

this plant that, again, Claimants themselves designed 15 

and manufactured, constructed it, and assembled it.  16 

And on the right side, you can see a picture of some 17 

of the other construction works that went on during 18 

that time.  It is a rather small footprint, but they 19 

have a laboratory there where they can assay the gold 20 

as it's being mined.    21 

          They have a warehouse where they can keep 22 
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the concentrate.  They have column cells that are used 1 

in the plant, of course.  They had to build 2 

infrastructure, some roads to get around.  They have a 3 

shop and an office, a place for the workers to eat and 4 

the like.  5 

          And so, that was all going on at this time, 6 

and Exmingua hired hundreds of local workers.  They 7 

hired people to do the construction that you have just 8 

seen.  They hired people to also--as part of what they 9 

needed to do, when they needed to clear some land, 10 

they had to take the vegetation that was native to 11 

that area and replant it, so they had people that were 12 

replanting certain species of trees and the like.  13 

They also had lab technicians that they trained and 14 

hired.  They had construction workers and, of course, 15 

they had mine workers.   16 

          Exmingua was finally able to commence 17 

operations in October 2014.  Here you can see some 18 

pictures of the open mine pits that they had been 19 

working on in Guapinol and also in Poza del Coyote.  20 

And you can see it looks like mining open pits there.   21 

          And during this time, it is not as if, once 22 
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they started operating, that they simply stopped 1 

interacting with the community.  It was nothing like 2 

that at all, in fact, quite the opposite.  The 3 

community engagement became more intense because now 4 

Exmingua was really a part of the community, so they 5 

continued on numerous fronts.  First, they continued 6 

to inform and consult with the communities about the 7 

mine.  They wanted them to know what was going on.  8 

They wanted to continue to address any concerns that 9 

they might have.  And so, they would hold sessions 10 

where they would explain exactly what was going on at 11 

that point in time, what activity was the mine 12 

undertaking.  They would have sessions here about 13 

clean mining, for instance, and ballasting planning.  14 

And then they would also offer tours of the mine site 15 

so the people could come on and actually see what was 16 

being done and ask questions and see, actually, things 17 

in the works.  And so you see here, for instance, it 18 

says that they showed them around the mine site.  They 19 

also made visits and the like, and you can see 20 

pictures of that.   21 

          Exmingua also provided, and I 22 
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note--Mr. Torterola, are you meaning to have your 1 

camera on, because I thought that Counsel was not 2 

doing that unless they were speaking. 3 

          PRESIDENT KALICKI:  Well, Mr. Torterola is 4 

entitled to have his camera on or off as he chooses.  5 

I don't see that that impacts you in any way.  6 

          MS. MENAKER:  No, I didn't know if he 7 

was--he turned it on to say something.  He just popped 8 

up. 9 

          PRESIDENT KALICKI:  I don't think so.  10 

Mr. Torterola, you were on mute, so I don't know if 11 

you were saying something that the Tribunal needed to 12 

hear or not. 13 

          MR. TORTEROLA:  Thank you very much, Madam 14 

President.  No, I just am on the camera for the 15 

Tribunal to know that I'm here.  I'm not going to say 16 

anything.  Thank you. 17 

          PRESIDENT KALICKI:  Okay.  All right.  18 

Please continue, Ms. Menaker. 19 

          MS. MENAKER:  Thank you. 20 

          So, in addition to just having informational 21 

sessions and also just further consultations with the 22 



Page | 40 
 

B&B Reporters 
001 202-544-1903 

community, Exmingua also provided generous support to 1 

the communities, and particularly, they provided 2 

generous health support to the communities.  They 3 

opened a medical clinic there, and they opened a 4 

dental clinic, a dental clinic that treated 900 5 

patients.  And in their medical clinic, it says here, 6 

again, over 400 patients they treated.  They paid for 7 

surgeries that had to happen outside of town.  They 8 

gave ultrasounds to dozens and dozens of women, and 9 

they made home healthcare visits and paid for 10 

medicines.  They also provided generous educational 11 

support to the communities.  They offered 12 

scholarships, tuition scholarships to students, and 13 

they donated computers to some of the schools. 14 

          They provided generous infrastructure 15 

support to the communities.  And roads, roads that 16 

would get washed out after the rainy season and the 17 

like, and you can see pictures of before and after the 18 

roads became unpassable.  And Exmingua would come with 19 

its machinery and would actually do the work and do 20 

that and/or then pay for other people to do certain 21 

things if they needed to. 22 
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          They repaired bridges that got washed out 1 

with storms, and they also provided tonnes of roofing 2 

materials that people in the communities used on their 3 

houses, and Exmingua would donate the materials to the 4 

people in the community. 5 

          They also had outreach through social 6 

events.  So, they would sponsor various festivals in 7 

the communities that would happen for various 8 

different reasons.  And they also had what is termed, 9 

which you may have seen in the papers as "hot dog 10 

parties," but basically community events where they 11 

would serve food and they could get to know their 12 

neighbors, get to know the community.  People could 13 

ask questions about the mine, get to know who they 14 

were.  And these weren't small--I mean, some of them 15 

were small gatherings, but the number of people that 16 

participated in these were in the thousands.  Over 17 

2,500 people came to some of these social events and 18 

these parties. 19 

          While this was all going on, the mining 20 

itself was successful.  It was a start-up operation 21 

that had started in October, and right away they were 22 
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very successful in mining. 1 

          So, what contributed to that success is, 2 

first of all, the gold prices were high, and that was 3 

very good at the time when they were making their 4 

investments.  And the years after, the gold prices 5 

were at a high level, which made it very profitable to 6 

be doing this, and the production rates were very 7 

good.  They also were having high recovery rates.  And 8 

I'll talk about this a little bit later, but the rate 9 

of the gold that they were mining turned out to be as 10 

good and, in many cases, better than the prior testing 11 

had showed, and their machinery was working well; they 12 

were getting good recovery rates.  And they were 13 

producing--after you mine the gold, you process it 14 

through the flotation plant that we just saw before, 15 

and the end result is gold concentrate, which is then 16 

shipped out.  And they had long-term contracts in 17 

place with the smelter in Bulgaria where they would 18 

ship it, and with Traxys which is a reseller, and 19 

those contracts were in place.  And they made 67 20 

shipments of the gold concentrate during the time when 21 

they were in operation.  But, unfortunately, this all 22 
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came to a halt. 1 

          If we go back in time to August of 2014, 2 

CALAS, which is an NGO, they filed an amparo against 3 

the MEM, the Ministry of Energy and Mines, requesting 4 

that Exmingua's license be suspended.  The MEM, in 5 

response to that, recognized that the amparo had no 6 

merit, and it opposed it.  It opposed the amparo on 7 

numerous grounds.  First of all, it wasn't filed in a 8 

timely manner.  The EIA, as I described earlier, was 9 

put out for notice and comment, and that was the time 10 

when, if there had been any objections to the Project, 11 

that objection could have been heard, and that would 12 

have gone through the administrative and, if 13 

necessary, the judicial process.  But this was years 14 

later, after the Exploitation License had been issued, 15 

after operations had already begun, and CALAS is then, 16 

at this belated stage, making an objection, and it was 17 

too late. 18 

          They also did not have standing under 19 

Guatemalan law, which is very clear that they don't 20 

allow either class actions in this context nor do they 21 

allow representative actions except in limited 22 



Page | 44 
 

B&B Reporters 
001 202-544-1903 

context, like a Human Rights Ombudsman.  CALAS is not 1 

that.  So there was no law that allowed CALAS to step 2 

in and to make this argument allegedly on behalf of 3 

communities.  They also could not show that they had 4 

suffered any harm.   5 

          And, finally, the whole premise--and 6 

importantly, the whole premise of the amparo was 7 

flawed because they were arguing that the license has 8 

to be suspended because the MEM needed to conduct 9 

consultations.  But that is not the law in Guatemala.  10 

It wasn't the law then, and it wasn't the law up until 11 

we were, unfortunately, shut down. 12 

          But in November of 2015, the Supreme Court 13 

ordered suspension in a two-page judgment without 14 

providing any explanation or analysis whatsoever.  And 15 

Exmingua was not even a party to this proceeding, nor 16 

was it notified of the same prior to this judgment. 17 

          (Comments off microphone.) 18 

          MR. PITT:  Ms. Menaker has been 19 

disconnected.  We will work to get her back online. 20 

          MS. MENAKER:  Sorry about that.  I don't 21 

know what happened, but the internet connection on the 22 
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other computer went off, so I have moved computers, 1 

but then the audio wasn't connected.  So, we are set?  2 

          PRESIDENT KALICKI:  Yes.  We were, I 3 

believe, on your Slide 45. 4 

          MS. MENAKER:  My apologies about that. 5 

          So, I was saying that the Supreme Court's 6 

judgment was in a two-page Judgment.  It doesn't 7 

contain any analysis.  It doesn't provide any 8 

explanation.  It doesn't address any of the MEM's 9 

objections and analyze why these objections have been 10 

refused, and, again, this occurred all without 11 

Exmingua's participation.  They were not a party to 12 

this proceeding because the amparo was filed against 13 

the Ministry of Energy and Mines, nor were they even 14 

notified about it. 15 

          So, after that, let me just segue to say 16 

that the Supreme Court--the basis for it ordering the 17 

suspension was due to what it said was MEM's failure 18 

to conduct consultations, and that was on the basis of 19 

ILO Convention 169.  There, that Convention, as you 20 

know, states that Government shall consult peoples 21 

concerned through "appropriate procedures," and, in 22 
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particular, through their representative institutions. 1 

          The ILO Convention also states--and it's 2 

very clear on this--that it doesn't give Indigenous 3 

People a veto right over the Project.  So, the point 4 

of these consultations is not to take, say, a vote on 5 

whether the Project should go forward or not.  It's to 6 

consult with the communities to have their views heard 7 

and their concerns addressed, and things of that 8 

nature, and to consult with them through appropriate 9 

procedures. 10 

          Now, Guatemala spends a long time talking 11 

about due diligence and faulting Claimants for what it 12 

says was their inadequate due diligence.  But if you 13 

look closely, Guatemala never indicates with 14 

specificity what exactly it was that it says the 15 

Claimants should have discovered, had they conducted 16 

what it believes to be perfect due diligence.  And 17 

that's because, as I'll show now, Guatemala repeatedly 18 

and consistently confirmed that, unless and until it 19 

adopted legislation or regulations implementing the 20 

ILO Convention, which 25 years post-ratification it 21 

still has failed to do, that the procedure that would 22 
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be followed for consultations is exactly what is set 1 

forth in the MARN and the MEM regulations, which was 2 

what was followed in this case. 3 

          And so, if you go back to 2006, which is 4 

five years before Exmingua got its license, Guatemala 5 

confirmed in that time--it made a statement to the ILC 6 

confirming that the ILO Convention 169 Consultations 7 

could be carried out by Project proponents through 8 

COCODE, and this is the Guatemala's Government 9 

statement made to this international organization 10 

saying that until the Bill on Participation is 11 

adopted--meaning, until we have any implementing 12 

legislation or regulations--the transitional 13 

consultation machinery will apply.   14 

          And what is that transitional consultation 15 

machinery?  It is what is in existing laws which 16 

provides that the Indigenous Peoples will be consulted 17 

and those consultations will be carried out through 18 

their representatives in these council, namely the 19 

COCODE. 20 

          The following year--and this is from the IFC 21 

that Claimants--excuse me, Respondent's Expert relies 22 
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upon, the International Finance Corporation that has 1 

issued guidelines on this area.  They recognize that 2 

private companies can conduct the consultations in 3 

order to comply with ILO Convention 169.  In fact, it 4 

says: "Governments can fulfill some of the obligations 5 

under the Convention by requiring private companies to 6 

carry out specific actions.  The Party responsible for 7 

the Project can conduct the consultations and present 8 

evidence of the same to the Government," which was 9 

exactly what occurred here. 10 

          The following year, in 2008, a Committee of 11 

Experts from the ILO Convention, Guatemala made a 12 

report to them and stated, again, in the absence of 13 

implementing legislation or regulations on the ILO, 14 

the Ministry, the Ministry of Energy and Mines, has to 15 

comply with the Mining Act that is currently in force, 16 

and once the requirements under that Mining Act are 17 

fulfilled, including the obligation to make 18 

consultations and to have a social studies chapter in 19 

your EIA, once that is reviewed and once that is 20 

approved, we are obligated to issue a license because 21 

that is what the law provides. 22 
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          That same year, the Constitutional Court, in 1 

a different case, confirmed that applicant-led 2 

consultation satisfied Guatemala's laws because, it 3 

says, any method of consultations may be deemed 4 

appropriate as long as the opinions of the community 5 

are collected and considered. 6 

          Now, in 2010, before the Inter-American 7 

Commission on Human Rights, Guatemala again confirmed 8 

the same.  It said before that body that, in this 9 

case, MARN was saying that it had granted a license 10 

and that that was lawful under Guatemalan law because 11 

the process for granting a Mining License includes the 12 

obligation for the Project proponent to hire a 13 

precertified consulting company that will conduct 14 

consultations and will draft the social studies aspect 15 

of the EIA which is then subject to review and 16 

approval by the MARN, and that regardless of whether 17 

you call it a "social study" or you call it a 18 

"consultation," the effect is the same; they are being 19 

consulted and the mining project is not being approved 20 

without giving the public notification of the same and 21 

an opportunity to object. 22 



Page | 50 
 

B&B Reporters 
001 202-544-1903 

          And the Tribunal may recall that we 1 

referenced this way back, even in our Request for 2 

Arbitration.  We discussed it at length in our 3 

Memorial and in Professor Fuentes' First Opinion.  You 4 

will search in vain through Guatemala's 5 

Counter-Memorial and Professor Richter's First Opinion 6 

for any mention of it.  They simply ignore it. 7 

          In his Second Opinion, Professor Richter 8 

comes back and says it doesn't really matter what 9 

Guatemala told this international body.  And I would 10 

ask that the Tribunal just reflect on that because, of 11 

course, it matters, just as it matters what Guatemala 12 

tells this international body. 13 

          Now, in 2011, the same year that 14 

Guatemala--that Exmingua obtained its Exploitation 15 

License, the Court rejected--the Constitutional Court 16 

again rejected its draft regulations that were 17 

submitted to it.  So, the Executive Branch had drafted 18 

regulations to implement the ILO Convention, and the 19 

court rejected them as being unconstitutional.  So, it 20 

confirmed.  It said, "No; this is no good" because the 21 

Congress needed to adopt legislation under their law.  22 
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It wasn't okay for the Executive Branch to just draft 1 

these regulations.  And they said, no, until the 2 

Congress--unless and until the Congress passes a law, 3 

enacts a law implementing the ILO Convention, until 4 

that time, consultations must be continued to be 5 

carried out pursuant to our existing law and through 6 

COCODE. 7 

          Now, even after our license was granted, up 8 

until the time when the Supreme Court ruled, which I 9 

just took you to, which was November 2015, here you 10 

have a few months earlier, March of 2015, so well 11 

after we've made our investment, of course, well 12 

after, years after our license has been granted.  But 13 

even then, in 2015, the Constitutional Court is 14 

confirming that consultations under the existing 15 

regulations satisfy Guatemala's regulations under the 16 

ILO Convention.  And they say specifically, the right 17 

to consultation is not restricted or denied as long as 18 

there are, indeed, consultations that take into 19 

account the views of the Indigenous Peoples. 20 

          And again, later that year--again, 21 

2015--Guatemala again confirms to the Inter-American 22 
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Commission of Human Rights that applicant-led 1 

consultations satisfy the ILO Convention, saying the 2 

same thing that they had said four years earlier. 3 

          And, finally, Guatemala's own Expert in this 4 

Arbitration acknowledges that, if a country does not 5 

have implementing legislation or regulations, that 6 

they can use their preexisting mechanisms in order to 7 

conduct consultations that will be compliant with ILO 8 

169, and he references here the IFC guidelines that I 9 

discussed just a few minutes ago.  But he also did an 10 

assessment of the Marlin Mine where, he says, 11 

governments don't need to do everything directly.  The 12 

reliance on actions of private sector companies to 13 

achieve compliance with some of the requirements of 14 

Convention 169 is inevitable, especially in countries 15 

with large Indigenous populations like Guatemala.  16 

          So, it is no surprise that Exmingua was 17 

shocked when it finally did receive notification that 18 

the Supreme Court was suspending or telling the MEM to 19 

suspend its license.  It was nothing that Claimants 20 

should have known or could have known or could have 21 

expected.  But the MEM, what did they do?   22 
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          They said it was impossible to implement the 1 

Supreme Court's amparo Decision and to suspend 2 

Exmingua's license.  They said, well, we can't do 3 

that.  The amparo is groundless--my apologies--it said 4 

the amparo is groundless because they are seeking to 5 

suspend a license that already has been granted 6 

several years earlier.  And they said it's meritless 7 

and it makes compliance with the Court's order 8 

"impossible." 9 

          So, then what happened?  After the MEM said 10 

"we can't do this.  It's against our laws.  It is 11 

unlawful, there is no mechanism for us to go back and 12 

to suspend this license that we lawfully granted," new 13 

protests erupted, and those protests erupted in 14 

response to the MEM saying that it was refusing to 15 

suspend Exmingua's license.   16 

          And you can see here, these are protest 17 

applications by Madre Selva and CALAS, saying that 18 

they will protest around the clock, 24 hours every 19 

single day from the 3rd of March until an indefinite 20 

period of time before the MEM's offices and before--in 21 

front of the mine site. 22 
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          Now, at this time, what was also happening, 1 

Exmingua had been operating for approximately a year 2 

and a half or so, and, as you've seen in the testimony 3 

and you'll hear more, their plan was that they would 4 

start with Progreso VII and then move on to exploit 5 

Santa Margarita.  And, in fact, because the areas are 6 

contiguous, the geology is the same, the environmental 7 

aspects are the same, when GSM did the EIA for 8 

Progreso VII, they did the environmental studies for 9 

both plots.   10 

          But they did not do the social studies 11 

because Exmingua was not yet ready to start exploiting 12 

on Santa Margarita.  So, once those pits were about 13 

finished and they were about to expand out the 14 

operating mine further, then they were going to get 15 

their Exploitation License for Santa Margarita.  But 16 

they could not, of course, do that at this time 17 

because they couldn't have access to the site.  They 18 

couldn't have access to the communities because of 19 

these protests and blockades that then came about. 20 

          And then in March, a few months after 21 

stating that it would be impossible to suspend 22 
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Exmingua's license, the MEM purported to do precisely 1 

that.  On the very same day that it filed a submission 2 

to the Supreme Court saying that the amparo is not 3 

consistent with the law, it's meritless, compliance is 4 

impossible, it also served a notice on Exmingua saying 5 

that it was suspending its license. 6 

          But the MEM had only two legal bases to 7 

suspend Exmingua's license, and neither applied and 8 

neither was invoked.  So, the MEM, under the law, can 9 

suspend a license under Article 51 of the Mining Law 10 

for things that one would expect:  They are operating 11 

in a manner that causes an imminent danger to life or 12 

to property or the environment, or something like 13 

that, and there are a number of different reasons of 14 

that nature, but there was no such violation and none 15 

was invoked under Article 51. 16 

          The other is through a Lesividad, which is a 17 

finding in that something is detrimental to the public 18 

interest.  That has to be invoked by the President of 19 

Guatemala through an Executive Order, which is then 20 

subject to judicial review and contentious 21 

proceedings.  And there was no Lesividad issued here, 22 



Page | 56 
 

B&B Reporters 
001 202-544-1903 

and that's not contested. 1 

          At the same time that the MEM said that 2 

Exmingua's license should be suspended, they 3 

unlawfully suspended Exmingua's exportation license, 4 

and they later admitted that they had no grounds to do 5 

that, that that was beyond the scope of their 6 

authority, but they very cynically only admitted that 7 

the day after the license, on its own terms, would 8 

have expired. 9 

          Now, while this is all going on, Exmingua 10 

also filed an amparo against the police asking them to 11 

assist, to provide reasonable security in order to 12 

allow them to access their property and to gain access 13 

to the surrounding areas, but the Court denied the 14 

amparo on the grounds that it did not matter since the 15 

prior court had already suspended the license, it 16 

didn't matter whether or not Exmingua could access the 17 

site. 18 

          So, then a few months later, in early May of 19 

2016, again, without any explanation or analysis, the 20 

Constitutional Court rejects Exmingua's appeal of that 21 

provisional amparo, and, once again, they don't 22 



Page | 57 
 

B&B Reporters 
001 202-544-1903 

consider any of those procedural requirements that I 1 

discussed earlier.  They don't consider any of the 2 

effect on the substantive vested rights of Exmingua.  3 

They simply reject the appeal.   4 

          And after the Constitutional Court rejects 5 

this appeal, then Exmingua has to stop operating and 6 

it suspends all of its operations, it lays off all of 7 

its staff except for a very skeleton staff that needs 8 

to remain, but hundreds of people.  It lays off and it 9 

stops operating. 10 

          So, not only did it stop operating at that 11 

point in time, its Exploitation License was suspended 12 

and remained suspended six years later.   13 

          The Exploration License also was de facto 14 

suspended because the Court in another case made very 15 

clear that, not only would Exploitation Licenses be 16 

suspended pending MEM conducting consultations, but 17 

the same would be true for Exploration Licenses, and 18 

then as a matter of reality, at that point in time 19 

Exmingua lost any hope of gaining an exploitation 20 

license for Santa Margarita because, even if it had 21 

been able to conduct the social studies, it would not 22 
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matter because then the MEM could not possibly have 1 

granted it, an exploitation license, without 2 

conducting its own consultations.   3 

          Or, if it had, they would be immediately 4 

then again challenged and suspended, just like the 5 

Progreso VII license. 6 

          Then Guatemala didn't stop there, though.  7 

It pursued baseless criminal--I'm sorry.  I 8 

have--everybody?  Apparently the rest of our team has 9 

been disconnected now.  My apologies.   10 

          (Discussion off the record.) 11 

          MS. MENAKER:  I'm sorry.  If you just give 12 

us one moment to see if everybody else can reconnect. 13 

          (Pause.) 14 

          MS. MENAKER:  I think maybe what would make 15 

the most sense is if I would continue and just to 16 

complete my discussion of the facts, and then we take 17 

the break and the team can try to reconnect. 18 

          PRESIDENT KALICKI:  Whatever you think is 19 

best. 20 

          ZOOM TECHNICIAN:  Ms. Menaker, just so you 21 

are aware, the screen share is gone. 22 
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          MS. MENAKER:  Oh, that's not good. 1 

          ZOOM TECHNICIAN:  If necessary--this is 2 

Scott from FTI.  If you tell me the slide number, I 3 

can pick up and start sharing until the break if that 4 

helps. 5 

          MS. MENAKER:  Sure.  Sure.  67.  6 

          PRESIDENT KALICKI:  Alternatively, if you 7 

prefer, we could take our 15-minute break now, and 8 

then--rather than later. 9 

          MS. MENAKER:  If we're able to do this 10 

quickly, I'd rather just maybe finish this part. 11 

          PRESIDENT KALICKI:  Okay.  All right.  If 12 

FTI can then run--  13 

          MS. MENAKER:  If FTI is able to just run it 14 

from--  15 

          ZOOM TECHNICIAN:  Certainly.  What slide 16 

number? 17 

          (Overlapping speakers.) 18 

          MS. MENAKER:  Oh, thank you.  67.  67, 19 

please.  Thank you. 20 

          Okay.  And I think it's--yeah, the next one, 21 

please.  Yeah.  All right. 22 
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          So, then Guatemala pursued baseless criminal 1 

charges against Exmingua employees.  They arrested 2 

four employees, held them in jail overnight, and they 3 

impounded the gold concentrate that those employees 4 

were transporting.   5 

          These criminal proceedings lasted for 6 

five years, notwithstanding that each and every time a 7 

court would say "you don't have evidence" and would 8 

dismiss the proceedings, they kept--Guatemala kept 9 

appealing, kept these proceedings going.  10 

           And then in June 2016, the Supreme Court 11 

then issued a definitive amparo because the amparos 12 

that I was talking about before are called a 13 

provisional amparo, so then this became definitive, 14 

and Exmingua went ahead and immediately appealed that. 15 

          And FTI, can you be advancing the slides?  16 

Yeah.  Okay.   17 

          Now, that was back in June of 2016 when, 18 

again, there was a definitive amparo, and then four 19 

entire years lapsed before the Constitutional Court 20 

ruled--and, again, FTI--thank you. 21 

          So, four entire years lapsed before the 22 
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Constitutional Court ruled on Exmingua's appeal, and 1 

we've discussed this at length, and, as the Tribunal 2 

knows, there were a series of cases, all of which 3 

raised the same exact legal issue that were filed at 4 

the same time that was whether these licenses ought to 5 

be suspended pending the MEM conducting consultations.  6 

Exmingua's was the first of these appeals.   7 

          All the same issues and, yet, four years 8 

with no Decision, in blatant violation of Guatemala's 9 

own laws but also very clearly seeing what's going on, 10 

when in other cases they ruled as early as a matter of 11 

less than five months on the same issue. 12 

          Now, when one asks, well, why does this 13 

matter?  How is this problematic?  The problem is, of 14 

course is that one of the things that Guatemala has 15 

argued is that, well, we could not go ahead with these 16 

court-ordered consultations because there was no final 17 

Decision telling us to do that.  18 

          Well, it then turned out to be very 19 

convenient that there is no final Decision because 20 

they just delay for years and years and years, making 21 

a final Decision.  So, the end result is that our 22 
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operations have now been shut down for nearly 1 

six years. 2 

          And, no surprise, when the Constitutional 3 

Court does rule, it rejects Exmingua's appeal.  And it 4 

upheld the amparo definitivo despite grave procedural 5 

due process violations.  As I mentioned, timeliness, 6 

the amparo request by CALAS, it was untimely, very 7 

clearly under the Rules.   8 

          They had not exhausted administrative 9 

remedies, so any other amparo that would have been 10 

filed in this type of situation never would have made 11 

it through.  They didn't have standing to sue, as I 12 

also explained, nor did they sue the--nor was the MEM 13 

the proper Respondent in the claim. 14 

          It suffered from these grave deficiencies, 15 

and you'll hear about this from the Legal Experts and 16 

Professor Fuentes this week. 17 

          And egregiously, the Court's Decision 18 

violated Exmingua's vested rights under its license.  19 

The license had been issued validly under the law.  20 

There was no violation by Exmingua, certainly, and, 21 

here, they just took away that right and suspended the 22 
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license indefinitely.   1 

          And as Professor Fuentes notes and observes, 2 

nonretroactivity is a principle under Guatemalan law, 3 

just as it is under international law, and here what 4 

the Constitutional Court did, in his words, is it 5 

changed all the rules of the game, in blatant 6 

disregard for Exmingua's vested rights. 7 

          The Court, in doing so, also violated 8 

Exmingua's substantive rights to legal certainty and 9 

to legitimate confidence.  It should have certainty 10 

that it would be able to use and enjoy its license 11 

that was validly granted when it had done nothing in 12 

violation of the terms of the license, and, yet, that 13 

was stripped away from it. 14 

          The Court's Decision was also--it was 15 

discriminatory and indefinite, and that was so 16 

because, unlike those other cases where the Court had 17 

stated that the license could regain effectiveness, 18 

after the MEM conducted consultations, the Court in 19 

Exmingua's case added on additional requirements, 20 

namely, that there would need to be a finding, that 21 

there was no threat to the Indigenous Peoples in the 22 
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area, and that the MEM itself would need to issue 1 

several different resolutions.   2 

          And all of that added additional 3 

indefiniteness to the license suspension, and they 4 

were vague and subjective requirements. 5 

          It was also unnecessary, disproportionate, 6 

and, again, discriminatory.  While the Courts allowed 7 

Oxec to continue to operate while the MEM conducted 8 

these consultations, it did not allow the same for 9 

Exmingua, and that was recognized by concurring judges 10 

and dissenting judges in several opinions, where they 11 

said this is discriminatory.   12 

          Why should we suspend and shut down 13 

operations of Exmingua, pending consultations, when we 14 

haven't done that for other projects?  And why is it 15 

necessary to do that?  If your aim here is to conduct 16 

additional consultations, consultations were already 17 

conducted, but if you want to conduct additional ones, 18 

go ahead, but why is it necessary to stop the Project?   19 

          Isn't that disproportionate, particularly 20 

when the Project proponent--or not even a proponent, 21 

the Project owner and operator had done nothing wrong.  22 
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It was through no fault of its own. 1 

          But then after being notified of this 2 

ruling, the MARN filed a baseless request for 3 

clarification.  And, again, this is another instance 4 

where Guatemala was playing games because it 5 

continuously had said, well, we know you've been shut 6 

down for years, but we can't conduct these 7 

consultations, and the court has told us since 8 

November 2015 that we should do because we don't have 9 

a final court ruling.   10 

          And, yet, what it did, it delayed for 11 

four years, and then the Court delayed notifying the 12 

MARN for several months of the ruling.  Now, of 13 

course, this ruling was published in the papers, in 14 

this Arbitration we were briefing it, you were aware 15 

of it, apparently before the MARN was officially aware 16 

of it.  That's absurd. 17 

          So, they waited several months to tell the 18 

MARN.  The MARN immediately filed this request for 19 

clarification, and the court, under its own rules, has 20 

to respond within 48 hours, two days.  But instead, it 21 

took a year.  And it took a year to dismiss the 22 
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request for clarification, which was meritless, but 1 

that, again, bought Guatemala more time because what 2 

did it say?   3 

          We can't conduct these consultations.  We 4 

don't have a final ruling.  It's not final until this 5 

request for consultations--excuse me--clarification is 6 

ruled upon.  Just more gamesmanship. 7 

          And then, finally, I alluded to this before, 8 

but after five years, the public prosecutor then 9 

finally admitted, and the court ruled--and this was 10 

over the Attorney General's objection, by the way, 11 

that Exmingua's concentrate had been illegally 12 

impounded and that it needed to be released. 13 

          And you can see here the public prosecutor's 14 

statements to the Court, saying that "we have had this 15 

criminal proceeding pending for five years.  We can't 16 

keep going on any longer." 17 

          (Interruption.)  18 

          MS. MENAKER:  Okay.  So, the public 19 

prosecutor said, they can't keep this is going on any 20 

longer.  It would be reprehensible because they've 21 

had years to build a strong case.  They can't just 22 
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"cook up actions" and attribute a noncompliance by the 1 

State, that is the alleged noncompliance by the State 2 

and not consulting, conducting the consultations to a 3 

person that basically met all the requirements, that 4 

is Exmingua. 5 

          So, they release the concentrate, however, 6 

Guatemala has not granted permission for Exmingua to 7 

actually be able to export or sell the concentrate.  8 

So, it sits there and remains valueless. 9 

          So, with that, that concludes our 10 

presentation of the background facts, and so I think, 11 

then, we can take a break now and try to get our IT in 12 

order. 13 

          PRESIDENT KALICKI:  Thank you.  Let us take 14 

a 15-minute break.  It's 32 minutes past the hour, so 15 

we will return at 47 past the hour. 16 

          (Brief recess.)  17 

          PRESIDENT KALICKI:  Before we resume, I want 18 

to just make an observation, and that is that the 19 

purpose of having technical tests done over the last 20 

week or two was precisely to avoid the substantial 21 

delays that we have had already today just in the 22 
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first two hours of the proceeding.   1 

          I'm hopeful these were the last delays and 2 

this will not keep happening, but, nonetheless, there 3 

is an impact on the schedule.  At the very least, it 4 

would mean we will have to sit considerably later 5 

today than we had anticipated to give both Parties 6 

their scheduled Opening times.  The Tribunal is 7 

prepared to do that, if we need to, though, with some 8 

reluctance.   9 

          But the other impact is, of course, the 10 

overall calculation of how much time the Parties have 11 

versus--the Tribunal has built in the assumption of 12 

some technical delays, but not substantial ones.  We 13 

are reluctant to attribute all of the downtime to the 14 

Tribunal lest the result be that we have no ability to 15 

ask Witnesses questions and so forth.  We also don't 16 

want to penalize Counsel for good-faith problems that 17 

have arisen.  So, we may just take some of today's 18 

downtime and carve it out and not attribute it to 19 

anybody, artificially, though, that may be.  We will 20 

have to see.   21 

          But I do want to put you both on notice that 22 



Page | 69 
 

B&B Reporters 
001 202-544-1903 

today is the first day.  Things occur, but if it means 1 

testing your systems again with FTI at the end of 2 

today or very early tomorrow before we resume, do what 3 

you need to do, both of you, to try to ensure that we 4 

don't have continuing problems such as these on other 5 

days of the proceedings. 6 

          MS. MENAKER:  Yeah.  Madam President, and 7 

let me apologize on that, and I'd just say that we did 8 

do the testing.  In fact, we had an extra test on 9 

Friday, which we scheduled with ICSID and FTI just to 10 

go through everything, and apparently it's an internet 11 

problem, and I don't know why.  We didn't have this 12 

problem before.   13 

          But I'm hoping it's resolved, although I 14 

will say that even during this conversation, you all 15 

froze for a moment.  We didn't get disconnected, but I 16 

mean, we are very frustrated with the events and, you 17 

know, did go and do additional tests; so I just don't 18 

know what has been happening with our internet 19 

connection today. 20 

          PRESIDENT KALICKI:  Okay.  Well, the one 21 

thought I would throw out--and we don't have to debate 22 



Page | 70 
 

B&B Reporters 
001 202-544-1903 

this now, but if you have an internet freeze again, we 1 

might consider, as you know, on the FTI portal page, 2 

there are dial-in numbers as a backup so that people 3 

can connect by audio only through cell phones.  4 

Obviously, that is not ideal when you have Witnesses 5 

testifying and demeanor is, therefore, important to 6 

observe.   7 

          I ultimately would defer to Counsel, but so 8 

long as the Tribunal can see the slides and hear 9 

Counsel, it may be less important that we can see 10 

Counsel's face at all times.  Your demeanor is not 11 

what is important to us.  So, if this were to continue 12 

happening, you might consider whether that would be an 13 

option to just continue by audio only with Counsel, so 14 

long as everyone else can see your slides run by FTI, 15 

and you just say "next slide" when you need to, and 16 

they advance it.  But maybe that won't be necessary.  17 

I want to get through today if we can.  18 

          MS. MENAKER:  Sure.  Sure. 19 

          PRESIDENT KALICKI:  All right.  Why don't 20 

you continue then?  21 

          MS. MENAKER:  Okay.  Thank you. 22 
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          Okay.  So, thank you.  So the conduct that I 1 

have just been--was just discussing, both the acts and 2 

the omissions of Guatemala also--they serve to 3 

constitute an expropriation of our investment in 4 

Exmingua, and there are a compilation of measures that 5 

do this, all of which I've discussed.   6 

          So, we have the indefinite suspension of the 7 

license for Progreso VII, of course, coupled with the 8 

de facto indefinite suspension of the Santa Margarita 9 

Exploration License and rendering it impossible for 10 

Exmingua to obtain an Exploitation License for Santa 11 

Margarita, along with the seizure of the concentrate 12 

that I was discussing, which has been returned, but, 13 

of course, Exmingua is not able to export it.   14 

          All of this, all of these components go into 15 

the value of Exmingua, and without any of these 16 

things, Exmingua has been rendered valueless.  An 17 

expropriation, of course, occurs when the investor is 18 

deprived in all or substantial part of the value of 19 

its investment. 20 

          Now, it should go without saying, but U.S. 21 

takings law does not inform, much less govern, the 22 
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expropriation analysis.  U.S. law is not a part of 1 

international law, nor is it a source of the 2 

interpretation of the DR-CAFTA under the Vienna 3 

Convention on the law of treaties; and the Tribunal, 4 

of course, knows this and has recognized as much in 5 

its Decision on preliminary objections. 6 

          Guatemala has argued that our expropriation 7 

arguments are a moving target; however, they are not.  8 

I'm not going to spend time on this, but you can look 9 

at our Pleadings.  All along we have been discussing 10 

these same measures, talking about how they, together, 11 

constitute an expropriation of our investment.   12 

          And so, I want to go to through each of 13 

those particular measures that I highlighted a moment 14 

ago.  And starting with the indefinite suspension of 15 

the Progreso VII Exploitation License, through no 16 

fault of Exmingua, that is expropriatory, and there 17 

are numerous cases in somewhat analogous situations 18 

that have found as much.   19 

          So, in AMPAL v. Egypt, for example, the 20 

Respondent's recision of a tax-free status, that was 21 

found to have taken away a defined, a valuable 22 
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interest to which the Claimant was entitled.  And the 1 

Tribunal there noted that the Claimants' property 2 

right in that regard should not have been subject to 3 

changes in the State's policy, and it was 4 

expropriatory; and that's the same thing here.   5 

          If Guatemala has changed its policy on 6 

consultations in some respect, we had a vested right.  7 

We were entitled to--it was validly conferred, we were 8 

entitled to rely on that.   9 

          And similarly, in Goetz v. Burundi, there, 10 

you had the free zone certificate that had been 11 

granted--can you go back, please?--had been rescinded, 12 

and that forced the Claimants to stop their businesses 13 

found to be expropriatory.  14 

          Similarly, in Magyar v. Hungary, there they 15 

had a change to their law.  They're entitled to change 16 

their law.  They can't apply that retrospectively to 17 

deny a Claimant of its already vested property rights. 18 

          And Guatemala's measures in this regard 19 

interfered with our reasonable investment-backed 20 

expectations, which is set forth in the Treaty as a 21 

factor that one looks at when considering whether 22 
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there has been expropriatory conduct.  We certainly 1 

had a reasonable investment-backed expectation that 2 

our rights under the license would be respected.   3 

          And it should go without saying as well that 4 

precluding a mining company from mining is destroying 5 

all of its business and all of its value, just like 6 

having a prohibition on gambling for a gaming company 7 

is going to destroy all of its value and in that 8 

respect is expropriatory.   9 

          The fact that some of these measures were 10 

taken by the Courts does not shield Guatemala from a 11 

breach of the expropriation provision, as they suggest 12 

it should.  In the end, I would refer in this regard 13 

to the Karkey v. Pakistan case.  There, the Supreme 14 

Court of Pakistan declared a Contract to be void, void 15 

ab initio, and that contract--that action was found to 16 

be arbitrary, and the Tribunal was not bound by that 17 

finding, of course.   18 

          And the Tribunal found that that had 19 

constituted an expropriation because through its 20 

Supreme Court, Pakistan had deprived Karkey of the use 21 

and enjoyment of its contractual rights.  And so too 22 
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here, through its Supreme and Constitutional Courts, 1 

Guatemala has deprived Exmingua of its vested rights 2 

in the license; and there is no reason for restricting 3 

any type of challenge of judicial actions to a denial 4 

of justice, as Guatemala wrongly argues.   5 

          And, in fact, as you can see here in the 6 

Infinito Gold Case, the Tribunal remarked that doing 7 

so would mean that part of the State's activity would 8 

not trigger liability, even though it would be 9 

contrary to the protections under investment treaty 10 

law.  And in our Brief, we have also noted other 11 

instances where Tribunals have found judicial 12 

expropriations.   13 

          But in any event, the measures here weren't 14 

taken solely by the judiciary.  They were taken also 15 

by the executive and administrative agencies, insofar 16 

as, of course, it was the MEM itself who issued the 17 

order suspending Exmingua's license; and it is the MEM 18 

itself who has refused to conduct the consultations 19 

for several years and that, hence, keeps the 20 

suspension, in effect.   21 

          Second, the second set of measures is 22 
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rendering it impossible for Exmingua to obtain a Santa 1 

Margarita Exploitation License, which also is 2 

expropriatory.  And as I mentioned before, given the 3 

circumstances, it is an impossibility that Exmingua 4 

can obtain that license, which they had every 5 

reasonable expectation of obtaining if they--and in 6 

all of these cases, there is no reason to obtain an 7 

Exploration License and to undertake that work unless 8 

you know and have a reasonable expectation that you 9 

can, if you abide by all the Regulations and 10 

Rules--that you will be able to get an Exploitation 11 

License.   12 

          But here, the State, by insisting that the 13 

MEM must complete consultations in order to issue 14 

licenses and then the MEM refusing to conduct those 15 

consultations, has rendered it impossible for Exmingua 16 

to obtain an exploitation license.  And this too is 17 

akin to the Tethyan v. Pakistan Case, where, there, 18 

the Tribunal remarked it cannot have been the common 19 

intention of the Contracting Parties that the province 20 

would be in a position to block the Claimant from 21 

making a Mining Lease application on its own by 22 
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refusing to participate in this procedure.  The 1 

Government can't simply refuse to participate in the 2 

procedure and, by doing that, expropriate the 3 

Claimants' rights. 4 

          And, finally, a quintessential type of 5 

expropriatory conduct is when you just simply take 6 

goods that belong to the other party, in which the 7 

party has a property interest.  And here, of course, 8 

the seizure of the concentrate for this period of 9 

five years, an admittedly unlawful seizure, 10 

expropriated those assets of Exmingua and 11 

rendered--excuse me, they took the assets of Exmingua.  12 

But that also renders the entirety of Exmingua 13 

completely valueless because the value of the Company 14 

consists of its licenses, of course, that allow it to 15 

mine and then the product that it has on hand; and all 16 

of that has been now taken away. 17 

          Now, Claimants do not need to show a loss of 18 

control or interference with ownership in order to 19 

show an expropriation, and that's very clear.  That 20 

would be a direct expropriation here.  We are claiming 21 

an indirect expropriation, and I just note this 22 
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because this is something that Guatemala has raised. 1 

          And similarly, Annex 10-C4(b) does not 2 

provide an exception for regulatory action, and in any 3 

case it is not applicable here.  That annex provision 4 

provides that it is only in rare circumstances that 5 

certain nondiscriminatory regulatory actions will 6 

constitute an expropriation.   7 

          As the United States has said, and it is 8 

clear from the text of the provision itself, this 9 

isn't an exception; it is simply an observation that 10 

these types of actions are unlikely and very rarely to 11 

be considered expropriatory.  But in any event, this 12 

isn't the type of action that falls within that 13 

provision because it's not a regulatory action.  There 14 

is no legislation here.  There is no regulation of 15 

general applicability, much less a nondiscriminatory 16 

regulation or legislation that would fall within this 17 

language here. 18 

          And, finally, I want to note that 19 

Guatemala's measures that have lasted six years are 20 

more than sufficient--are of more of a sufficient 21 

duration to be expropriatory.  There are numerous 22 
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cases where deprivations of less than that amount of 1 

time are expropriatory, and I raise this because 2 

Guatemala has said that this is temporary, it is a 3 

suspension.  But by merely labeling it as a suspension 4 

rather than revoking the license or rescinding the 5 

license, that cannot get them away from liability for 6 

an expropriation.   7 

          When your deprivation has lasted six years, 8 

that is expropriatory, and I point the Tribunal to the 9 

Bahgat v. Egypt case, where there was a freezing order 10 

that stopped mining for six years.  That freezing 11 

order was later rescinded, but the Tribunal, 12 

nevertheless, found that that six-year deprivation was 13 

more than sufficient to constitute an expropriation.   14 

          And in other cases, you have Olin v. Libya, 15 

where the deprivation was for 4.5 years.  You have, of 16 

course, the Wena--v. Egypt--Hotel, with which I'm sure 17 

you are all very familiar.  There, the hotel was taken 18 

for less than a year.  It was returned in a damaged 19 

state.  That was considered to be expropriatory.  And 20 

you have a four-month delay--or, excuse me, a 21 

four-month deprivation in the Middle East Cement, also 22 
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found to be expropriatory.   1 

          In this regard, I would say that also this 2 

needs to be considered in the context or in 3 

conjunction with the DR-CAFTA's three-year 4 

prescription period.  Because if a CAFTA Claimant must 5 

bring a claim for expropriation within a three-year 6 

period from the date of the measure that has deprived 7 

it of the value of its investment, it cannot also be 8 

the case that three years of deprivation is 9 

insufficient for the Claim to ripen into an 10 

expropriation. 11 

          And you can see here when you look at the 12 

dates that Respondent argues that our claims should be 13 

valued as of specific dates, we are looking at an 14 

ex post valuation, which I'll discuss when we talk 15 

about damages, but they point to the November 2015 16 

provisional amparo by the Supreme Court or 17 

alternatively by the May 2016 Constitutional Court 18 

rejecting the appeal of that amparo as the dates. 19 

          More than three years have passed since 20 

either of those measures, so what is it they are 21 

saying?  We should have waited five years after those 22 
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events to file the Claim?  Then we would have been out 1 

of time.  As it turns out, it has been more than 2 

six years since we've been shut down, so it is more 3 

than sufficient, in any event, but I do think that the 4 

timing also needs to be considered in the context of 5 

the prescription period.   6 

          And, finally, on expropriation, I simply 7 

note that the expropriation is unlawful for none of 8 

the conditions for a lawful expropriation is met, and 9 

because I'll be talking about these in the context of 10 

different breaches, I won't elaborate now, other than 11 

to say even the fact that there has been no 12 

compensation paid is sufficient to render this an 13 

unlawful expropriation.   14 

          So, with that, I will now also explain why 15 

Guatemala's measures constitute a violation of the 16 

fair and equitable treatment provision in the 17 

DR-CAFTA.  And you are all very familiar with the 18 

jurisprudence and the interpretation of what the fair 19 

and equitable treatment standard means, particularly 20 

under a treaty such as the CAFTA, where it is a 21 

reference to the Minimum Standard of Treatment under 22 
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customary international law; so I don't intend to 1 

spend much time on this, other than to note that the 2 

Waste Management Tribunal's exploitation of that 3 

standard has been widely accepted and quoted by many 4 

Tribunals and Parties.   5 

          And, in essence, it prohibits--the provision 6 

prohibits conduct that's arbitrary, grossly unfair, 7 

unjust, idiosyncratic, discriminatory, or a lack of 8 

due process in judicial proceedings, or a complete 9 

lack of transparency and candor in administrative 10 

proceedings, and conduct in breach of representations 11 

made by the Host State that were reasonably relied on 12 

by the Claimant.  And Guatemala itself has accepted 13 

that this articulates the standard.   14 

          And particularly in the RDC Case against 15 

Guatemala, the Tribunal noted that Respondent itself 16 

refers with approval to how the minimum standard of 17 

treatment was described by the Tribunals in Waste 18 

Management II as well other cases, including GAMI, 19 

Thunderbird, and Genin.  And we discuss all of those 20 

cases in our Briefing.   21 

          It is also, I believe, well accepted, of 22 
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course, when you are looking at FET, you look at the 1 

conduct as a whole.  You look at a number of 2 

different, different measures and take in all of the 3 

circumstances of the particular case.  And here we 4 

have a variety of different measures that constitute a 5 

breach of the FET provision.   6 

          We have the suspension, the indefinite 7 

suspension of the Progreso VII license, which was 8 

arbitrary, discriminatory, and unlawful.   9 

          We have the failure of the MEM to conduct 10 

consultations, which was also arbitrary and 11 

discriminatory.   12 

          We have the de facto suspension of the 13 

Exploration License for Santa Margarita, which is 14 

arbitrary, as well as making it impossible to obtain 15 

the Exploitation License for that same property; the 16 

baseless criminal proceedings that were brought; the 17 

arbitrary and unlawful impoundment of the gold 18 

concentrate; and, more recently, all of the 19 

unreasonable, retaliatory, and harassing measures that 20 

Guatemala has undertaken over the past few months, 21 

including freezing of bank accounts, opening new 22 
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criminal proceedings, spurious environmental 1 

inspections, and document demands. 2 

          So, if I look briefly at the suspension, the 3 

indefinite suspension of the license, there, this 4 

violates FET because the--Guatemala has retroactively 5 

imposed a novel requirement on the license.  It has 6 

said--and I discuss this at length earlier this 7 

morning, that Guatemalan law was clear, consultations 8 

could be undertaken and had to be undertaken by a 9 

consultant that had been registered with the MARN, and 10 

who was engaged by the Project proponent.   11 

          And, yet, they suspended this license on the 12 

ground that the MEM had to undertake these 13 

consultations itself.  And then they retrospectively 14 

imposed that obligation on a previously issued 15 

license.  And retroactively changing the law or its 16 

interpretation violates FET.  And you can see this in 17 

the Cairn case, for instance, where that Court, 18 

Tribunal, remarked, "The nonretroactivity is the one 19 

the essential elements and principles of legal 20 

certainty, and the retroactive application of law is a 21 

fundamental affront to that principle of legal 22 
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certainty." 1 

          Likewise, in the TOTAL case, the Tribunal 2 

found that the retroactive elimination of a tax 3 

exemption was a breach of the fair and equitable 4 

treatment provision. 5 

          The revoking previous Decisions and 6 

inconsistent State actions in that regard also violate 7 

FET, and we've seen this in PSEG v. Turkey, which we 8 

briefed in our cases; Tecmed v. México, when you have 9 

an expectation, a reasonable expectation, you should 10 

be entitled to continue operating under permits and 11 

even have those permits renewed. 12 

          And, likewise, in OEPC v. Ecuador, where you 13 

have an--where it violates FET if you are revoking 14 

resolutions that previously granted, for instance, VAT 15 

exemptions. 16 

          And penalizing Claimants also, when any 17 

fault at all lied with Guatemala is also an FET 18 

breach.  It is arbitrary, it is disproportionate, it 19 

is just simply unfair.  Here, Claimants didn't do 20 

anything wrong, and--I should say Exmingua should do 21 

anything wrong.  It followed the law.  It did 22 
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everything it was supposed to do, and, yet, the Courts 1 

and the MEM are now saying, "You are not entitled to 2 

your mining license anymore because we should have 3 

conducted the consultations." 4 

          So, Guatemala, by the way, fails to offer 5 

any response to this point in its last submission in 6 

its Rejoinder.  It doesn't even respond to this.  7 

There have been no repercussions on the agencies that 8 

granted the license, on the official whose granted the 9 

license.  Nothing.  They haven't suffered any 10 

consequences.  The brunt, the entire brunt of this has 11 

fallen on Exmingua.  For Guatemala's alleged mistake, 12 

it's all borne by Claimants.  So, how can that not be 13 

unfair and inequitable? 14 

          Then the discriminatory treatment that has 15 

been directed towards Exmingua and Claimants, that 16 

also is a violation unfair and equitable 17 

violation--excuse me, the provision.  In this regard, 18 

we've discussed a variety of discriminatory actions by 19 

various different organs:  20 

          First, the delayed ruling on Exmingua's 21 

court case, which I discussed earlier; the imposition 22 
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of additional requirements before the license may 1 

regain effectiveness; the suspension of the operations 2 

for more than six years while other projects were 3 

allowed to continue to operate; and refusing to carry 4 

out the consultations at all.   5 

          All of those are also not only arbitrary and 6 

unfair, they are also discriminatory because Exmingua 7 

was treated differently than other types of projects 8 

that were in similar circumstances. 9 

          Guatemala's argument in this regard that our 10 

claim again has changed is, likewise, meritless.  They 11 

say that we have not argued previously before our last 12 

Brief that the failure to conduct consultations is 13 

part of our fair and equitable treatment claim, and 14 

that is simply wrong.  And you can look at the 15 

references that are on this slide to see that. 16 

          Guatemala's excuses for the MEM's failure to 17 

conduct consultations also fail.  And in fact, if you 18 

look here, what does Guatemala say about that?  It 19 

says they couldn't carry out consultations because the 20 

MEM was not certain it was the competent organ.  It 21 

didn't know with certainty what specific action it 22 
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should take to comply.   1 

          Again, this only makes our case.  How is it 2 

not unfair and inequitable for Guatemala to have shut 3 

us down for six years now, to say because apparently 4 

something was done wrong, that the MEM should have 5 

conducted consultations; and even the MEM is saying, 6 

"Really?  I don't think we're the right ones to do 7 

it."   8 

          At the same time, they are saying that we 9 

didn't conduct enough due diligence, and we should 10 

have known better.  They don't even know now what they 11 

are supposed to.  They don't even know that they are 12 

the right people that are supposed to do it.   13 

          How were Claimants supposed to know this?  14 

Of course, they weren't supposed to know this because 15 

that wasn't the law.  It wasn't the law until they 16 

ruled on Exmingua's case and until they suspended 17 

Exmingua's license. 18 

          And then as far as this last statement here, 19 

even then MEM couldn't conduct the consultations 20 

because the decision was not final and executable.  21 

Again, that was because Guatemala's own doing, they 22 
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made sure the Decision did not become final because 1 

they waited, they delayed for four years; and then 2 

they delayed notifying the MARN to give them time to 3 

file a clarification request.   4 

          And then, rather than ruling in 48 hours, 5 

they took a year to reject that request.  They are 6 

drawing out the timetable so they can continuously 7 

say, "We don't have to do anything else yet."   8 

          All of those excuses fail, and this 9 

certainly is unfair and inequitable treatment. 10 

          The criminal proceedings and the impoundment 11 

of the gold concentrate, again, is when you have 12 

criminal proceedings of this nature that are 13 

harassing, they are unfounded, they last for years 14 

and years, when the public prosecutor itself says that 15 

there are no grounds and we can't continue to cook up 16 

actions, that is unfair and inequitable treatment. 17 

          And, yet, even today, Guatemala insists, 18 

continues to insist, that this investigation is 19 

ongoing.  They have put in a witness statement from a 20 

public prosecutor that says it's ongoing; 21 

notwithstanding the Court's dismissal after five years 22 
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of this, notwithstanding their own Prosecutor General 1 

saying it would be reprehensible if this continued.  2 

They are still continuing with it.  That is unfair and 3 

inequitable treatment. 4 

          And, finally, making it impossible to get 5 

the Exploitation License for Santa Margarita and also 6 

a de facto suspension of that license is unfair and 7 

inequitable treatment.  And I note here in this regard 8 

the Clayton Case, Clayton v. Canada, or 9 

Bilcon v. Canada, there, the Tribunal found that, in 10 

essence, the upshot of the State's conduct was to 11 

impose a moratorium, a de facto moratorium on this 12 

kind of project activity, which in that case was a 13 

quarry and maritime terminal.  And that was a 14 

violation of FET because it was not part of the law.  15 

It was a novel, legal interpretation that they were 16 

advancing, in order to impose this de facto 17 

moratorium.   18 

          And the same thing was true in the 19 

Windstream v. Canada Case, where they said that the 20 

Government's conduct following the imposition of this 21 

moratorium is unfair and inequitable.  And that's what 22 
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this amounts to.  It amounts to a de facto moratorium 1 

on issuing Exploitation Licensers, and in that regard 2 

it is unfair and unequitable. 3 

          Finally--and I'll speak about this a little 4 

more later today, but the retaliatory and harassing 5 

measures that the Guatemala has taken during the last 6 

few months are also additional bases for an FET 7 

violation.  And as the Pope & Talbot Tribunal has 8 

remarked, when a State engages in such conduct, that 9 

is a violation of FET. 10 

          So, I will stop there and turn the floor 11 

over to my partner Mr. Llano who will pick up with a 12 

denial of justice? 13 

          PRESIDENT KALICKI:  Thank you, Mr. Llano.  14 

Proceed when you're ready.    15 

          MR. LLANO:  Next, please.    16 

          Guatemala's Courts have incurred in a 17 

wide-ranging array of counts of denial of justice in 18 

respect of Claimants and their investment.  Each of 19 

these counts is reflected in the proceedings that 20 

resulted in the now years-long suspension of 21 

Exmingua's Mining License.  These proceedings were 22 
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riddled with irregularities that undermined Exmingua's 1 

due process and substantive rights, in clear violation 2 

of Guatemalan law and fundamental principles of 3 

international law. 4 

          In a series of grave deficiencies, 5 

Guatemala's courts have repeatedly failed to serve 6 

timely notices on Exmingua, disregarded the conditions 7 

for the admission of amparo actions, and grossly 8 

delayed the ruling on the case concerning Exmingua's 9 

license.   10 

          To give just a few examples, the 11 

Constitutional Court suspended Exmingua's Exploitation 12 

License without Exmingua's participation, in breach of 13 

Guatemala's own amparo regulations and basic due 14 

process. 15 

          The Court fashioned entirely new doctrines 16 

in order to give relief to the Claimant NGO, which 17 

purported to step into the shoes of the communities at 18 

issue years after the fact.  The Court then delayed 19 

its final ruling for years, even as it ruled on 20 

similar cases in far shorter time frames. 21 

          And, finally, the Court committed the 22 
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ultimate injustice.  It found the state liable for 1 

failing to conduct consultations but made Exmingua to 2 

suffer by suspending its license with zero 3 

consideration for its existing rights or compensation.  4 

The Court did not find Exmingua to be at fault, but it 5 

was punished nonetheless.  The Court did not consider, 6 

let alone rule upon, Exmingua's rights, even though 7 

Exmingua raised this issue before the Court.   8 

          Just think about that. 9 

          This failing by the Court is denial of 10 

justice by definition.  Asking for relief, having a 11 

ruling exceedingly delayed, and then not even ruling 12 

on the issue brought to the Court, namely, the impact 13 

to Exmingua of having its license suspended 14 

indefinitely.  And, as we will see, the list of 15 

breaches by the Guatemalan courts goes on, because 16 

Guatemala's courts also discriminated against Exmingua 17 

by treating it less favorably than comparable 18 

Guatemalan-owned and foreign-owned companies. 19 

          And denial of justice includes both 20 

procedural and substantive due process violations.  As 21 

you can see here, in Article 10.5.2(a) of the 22 
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DR-CAFTA, the obligation to provide fair and equitable 1 

treatment includes the obligation not to deny justice 2 

in criminal, civil, or administrative adjudicatory 3 

proceedings in accordance with the principle of due 4 

process embodied in the principal legal systems of the 5 

world.  As we all know, due process includes 6 

procedural and substantive components. 7 

          As the Helnan v. Egypt Award found, an ICSID 8 

Tribunal will not act as an instance to review matters 9 

of domestic law.  Instead, the Tribunal will accept 10 

the findings of local courts as long as--as long 11 

as--no deficiencies in procedure or substance are 12 

shown, because that would be a denial of justice. 13 

          In a purely procedural approach, the 14 

threshold for a denial of justice is unsustainable as 15 

a matter of principle.  As Professor Douglas, here 16 

with us today, has written, the merits of an outcome 17 

are inexorably linked to the substantive law governing 18 

the rights and obligations in question.  A foreign 19 

national suffers a procedural injustice in seeking to 20 

vindicate a substantive right if the adjudicative 21 

procedure does not attach an appropriate level of 22 
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importance to the risk of moral harm that could be 1 

inflicted on the national by the erroneous decision on 2 

the substantive right in question.  3 

          And, Members of the Tribunal, the moral 4 

harm, the basic injustice here, is clear:  It is the 5 

Court's finding that Guatemala was guilty of a wrong, 6 

while conversely finding Exmingua guilty of nothing, 7 

and yet burdening the Company with the overwhelming 8 

punishment without even stopping to consider at all 9 

Exmingua's rights in its analysis. 10 

          As Ms. Menaker has explained, retroactive 11 

application of new laws or retroactive 12 

reinterpretation of existing laws is a consummate 13 

denial of justice.  And you see here a number of 14 

authorities, including the Cairn v. India Case, the 15 

Clayton v. Canada Case, and Professor Paulsson, all of 16 

whom have referred to the issue of retroactive 17 

application of new rules as an example, a clear 18 

example, of denial of justice.   19 

          As Professor Paulsson has written, new 20 

judgment or decisional law involving surprising 21 

departures from settled patterns of reasoning or 22 
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outcomes or the sudden emerge of a full-blown rule 1 

where none had existed may amount to a denial of 2 

justice.  And, as Ms. Menaker has explained, this is 3 

exactly what happened in this case with the Guatemalan 4 

courts' imposition of new judge-made rules for 5 

consultation retroactively to Exmingua in breach of 6 

its vested rights. 7 

          Indeed, the Guatemalan courts' procedural 8 

violations, individually and in accumulation, 9 

constitute a denial of justice.  As the Loewen award 10 

found, manifest injustice in the sense of a lack of 11 

due process leading to an outcome which offends a 12 

sense of judicial propriety is enough.  And that's 13 

what happened here.  The Guatemalan courts found that 14 

Guatemala erred, and yet Exmingua and its investors 15 

are paying the full price.  16 

          Guatemalan Supreme Court denied justice--and 17 

we shall see that this is one example of multiple 18 

examples that we will go through.  Guatemalan Supreme 19 

Court denied justice by failing to notify Exmingua 20 

before ordering suspension of its license. 21 

          Now, why is this important?  Because the 22 
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initial amparo that suspended the license, the 1 

suspension that then has gone on for years, that 2 

amparo was issued without Exmingua's involvement or 3 

participation. 4 

          Now, you may be wondering, there are some 5 

legal systems where ex parte applications are 6 

available; ex parte provisional relief may be 7 

available.  That is not the case here, because the 8 

Amparo Law in Guatemala provides for the participation 9 

of the defendant, in this case, the affected party, 10 

Exmingua, which was identified in CALAS's own amparo 11 

application.  It provides for the participation of 12 

that entity, but that entity, Exmingua here, was not 13 

notified.   14 

          So, this was not just in violation of 15 

Guatemalan Law.  It was in violation of clear rules of 16 

due process, and, of course, international 17 

understanding in that respect. 18 

          And then, applying new judge-made rules to 19 

allow the case to proceed, Guatemala's courts 20 

disregarded the Amparo Law's mandatory timeless 21 

requirement.  The Amparo Law provides for a 30-day 22 
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deadline to file the case after the action that is 1 

complained of, and here the action that was complained 2 

of was the lack of consultations in the context of the 3 

issuance of an Exploitation License.  So, you can see 4 

here--and this is Exhibit C-134--that on June 22, 5 

2011, the MEM had given public notice of Exmingua's 6 

pending application for an Exploitation License.  That 7 

was the trigger.  If no consultations had been done, 8 

that was the trigger.   9 

          Now, what the Court said is, well, CALAS 10 

didn't know.  But that, of course, cannot work here, 11 

because CALAS was stepping into the shoes of the 12 

supposedly affected communities.  So either you know 13 

or you don't know.  But if you are standing in the 14 

shoes of the communities, then you must know, because 15 

otherwise this provision is meaningless.   16 

          So, what did the court do?  It fashioned a 17 

new test, new law just for CALAS. 18 

          And then the Court went on to make more new 19 

tests.  Applying new judge-made law to allow the case 20 

to proceed, Guatemala's courts disregarded the Amparo 21 

Law's mandatory exhaustion of remedies requirement.  22 
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Same deal.  Same deal. 1 

          In order to file an amparo, the Claimant 2 

must show that it exhausted all available remedies.  3 

The available remedy here, and the available action, 4 

was to participate when public notice was given.  5 

That, of course, did not happen.  The Exploitation 6 

License was not challenged on a timely basis; ergo, 7 

the actions were foregone.  The amparo should have 8 

been rejected. 9 

          What did the court do?  It said it doesn't 10 

matter here, CALAS was not a party to that proceeding.  11 

But that can't work, because CALAS is standing in the 12 

shoes of the communities.  That's what it is doing.  13 

So, the Court fashioned an inconsistent test just for 14 

CALAS.   15 

          Here we come full circle.  Applying new 16 

judge-made law to allow the case to proceed, 17 

Guatemala's courts disregarded the Amparo Law's 18 

mandatory legal standing requirement.  So, the Court 19 

said, CALAS can stand in the shoes of the aggrieved 20 

communities, even though the Amparo Law does not 21 

allow--as Ms. Menaker has explained, it does not allow 22 
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for third-party actions or actions in the interest of 1 

diffuse rights, but the Court said, we'll make an 2 

exception for CALAS, yet again.  We'll let CALAS stand 3 

in the shoes of the communities.  Either they stand in 4 

the shoes of the communities and their rights are 5 

foregone, or they do not, in which case they can't 6 

have legal standing. 7 

          And then, applying new judge-made law to 8 

allow the case to proceed, Guatemala's courts 9 

manufactured MEM's standing to be sued. 10 

          Let me be clear about this.  Why is MEM the 11 

defendant in this action?  The MEM itself, as 12 

Ms. Menaker has shown, claimed it was not the 13 

regulated entity to conduct the consultations.  No one 14 

knew what that entity would be.  There was no law.  15 

There was no regulation saying that MEM was in charge 16 

of conducting those consultations.  That only became 17 

clear as a result of the Exmingua Decision.  The 18 

Exmingua Decision came out and said, well, the MEM has 19 

to conduct the consultations; ergo, the MEM has 20 

standing to be sued in this case.   21 

          It only has standing to be sued in the case 22 
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because the Court found that the MEM had to conduct 1 

those consultations, but, in fact, the Constitutional 2 

Court never called upon Congress or the Attorney 3 

General's Office, which in any event should have been 4 

the entities in charge of promoting and enacting 5 

regulations in respect of consultations. 6 

          And then Guatemala's Constitutional Court 7 

denied justice by excessively delaying those 8 

proceedings while suspending Exmingua's license.  And 9 

we see here examples of the Pey Casado Case, 10 

Lion v. México Case.  The latter of those found that 11 

México had incurred a denial of justice after 12 

three years of ongoing litigation. 13 

          And also, Guatemala's court denied justice 14 

by suspending Exmingua's license without considering 15 

Exmingua's vested rights.   16 

          What was Exmingua's vested right?  Its 17 

Exploitation License, which had been validly granted 18 

by the MEM, without question, approved by all relevant 19 

authorities, and entitled Exmingua to trust in the 20 

Guatemalan Government, in the validity of that act and 21 

that document.   22 
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          What is the point of having a license that 1 

is issued validly by a Government which, for years, 2 

tells the world that this is the way that you get this 3 

license, these are the proper consultations that you 4 

must conduct in order to get that license, then a 5 

court comes out and says, well, actually, the State 6 

has failed to conduct its own consultations, and yet 7 

it is the investor that must pay the price?   8 

          That is a violation of trust, by definition, 9 

and it is also a denial of justice by the courts in 10 

depriving the investor and Exmingua of its vested 11 

rights in this case. 12 

          As Mr. Fuentes explained in his Second 13 

Report, it is not consistent that, years after the 14 

Progreso VII Derivada license was granted, the 15 

Constitutional Court changed all the rules of the 16 

game, in blatant disregard for the principles of 17 

legitimate confidence and estoppel, as well as for 18 

Exmingua's vested rights. 19 

          And, as stated by one of Guatemala's 20 

magistrates in a dissenting opinion with respect to 21 

the Exmingua case, she wrote:  "This was ignored by my 22 
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peers, who, in deciding to suspend the mining 1 

exploitation activities throughout the term of the 2 

consultation process, affected the rights to property, 3 

freedom of industry, and freedom to commerce of 4 

Progreso VII." 5 

          And Guatemala's courts also denied justice 6 

by suspending Exmingua's license retroactively, 7 

applying new rules. 8 

          As the Cairn Award stated:  "Respondent's 9 

retroactive application failed to balance, or at least 10 

adequately to balance, the Claimants' protected 11 

interest of legal certainty, stability, 12 

predictability, on the one hand, and the Respondent's 13 

power to regulate in the public interest on the 14 

other." 15 

          Now, let's accept for the sake of argument 16 

that Guatemala could find the Guatemalan state liable 17 

for failing to conduct its own consultations.  There 18 

is another side to that equation, Members of the 19 

Tribunal, and the other side of that equation are 20 

Exmingua's vested rights.  But the Court considered 21 

only one side of the equation, the consultations, and 22 
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you will find not a word--not a word--in the entire 1 

Exmingua case, C-1145, not a word about Exmingua's 2 

rights, about Exmingua's damage, about compensation to 3 

Exmingua, about the prejudice that Exmingua would 4 

suffer by having its license suspended for years, and 5 

that failure to balance is exactly the point of the 6 

Cairn Tribunal, failure to balance Claimants' 7 

protected interest of legal certainty as against 8 

Respondent's power to regulate. 9 

          And there's more.  There is discrimination 10 

here, and there is discrimination on multiple fronts.   11 

          First of all, the duration of the 12 

Constitutional Court's proceeding.  You can see here 13 

on the Slide Number 128 the comparison between 14 

Exmingua's four-year wait for the Constitutional Court 15 

to issue a decision versus a few months to 16 months 16 

in the case of CGN.  There is just no comparison.  It 17 

is grossly imbalanced.   18 

          You see the discrimination with respect to 19 

the conditions to regain effectiveness for the 20 

license.  In the case of Oxec, San Rafael, and CGN, 21 

the Fenix Project, the State said--the Court said, you 22 
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can regain the effectiveness of your license upon 1 

conclusion of the consultations.  That's it.   2 

          In the case of Exmingua, there's an 3 

additional condition, only for Exmingua.  And, of 4 

course, this is the problem when you have these 5 

judge-made rules that are being set for each 6 

individual case without any sort of consistent 7 

regulation or legislation.  In the case of Exmingua, 8 

the Court said, not only do there have to be state-led 9 

consultations, there also has to be a finding that the 10 

license does not threaten the existence of the 11 

Indigenous population near the Project.  That finding 12 

was not laid out in these other cases. 13 

          And then there's the effect on operations.  14 

In the case of Oxec, the Project continued throughout.  15 

In the case of San Rafael, it was at least permitted 16 

for some time to proceed.  In the case of Exmingua, it 17 

has been shut down for 70-plus months. 18 

          And, to now drill down on one of these 19 

examples of discrimination, you can see on the screen 20 

the point that I was making earlier about the new 21 

conditions on reactivation of the license just for the 22 
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case of Exmingua.   1 

          Judicial discrimination amounts to denial of 2 

justice.  This is incontrovertible.  "A Decision which 3 

is in breach of municipal law," wrote the Loewen 4 

Tribunal, "and is discriminatory against a foreign 5 

litigant amounts to manifest injustice according to 6 

international law." 7 

          A former member of the Guatemalan 8 

Constitutional Court, indeed, a former President of 9 

Guatemala's Constitutional Court, gave an interview in 10 

April of 2021, and he wrote about these 11 

inconsistencies, these problems across these multiple 12 

Decisions, and he wrote that:  "In terms of human 13 

rights, the most controversial issue has been the 14 

application of the ILO 169 Convention."  He referenced 15 

many contradictory rulings, resolutions that in some 16 

cases are closed and in others are not, and he said 17 

that the Decisions have been different in each case, 18 

and when there is a contradiction of rulings, it seems 19 

that the consultation processes are being politicized 20 

because the one who is obliged to consult is the 21 

State, through the competent bodies.  The State, not 22 
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the investor. 1 

          So, his conclusion is that many of these 2 

resolutions were taken arbitrarily and capriciously.  3 

That is denial of justice.  That's a textbook example 4 

of denial:  Decisions that are arbitrary and 5 

capricious, that are taken for political reasons, that 6 

are inconsistent across the board. 7 

          As Mr. Fuentes has explained in his Report, 8 

Guatemala's denial of justice has caused extremely 9 

serious and severe damage.  He wrote:  "Considering 10 

that the alleged omission to hold consultations that 11 

gave rise to the amparo action against the MEM was 12 

exclusively imputable to Guatemala, the respective 13 

amparo courts were wrong to suspend the mining 14 

operations of Exmingua, a third party in good faith, 15 

and that has caused extremely serious and severe 16 

damage to Exmingua, third parties, and also suppliers 17 

and workers." 18 

          So, let's go to full protection and 19 

security. 20 

          You can see here for convenience a timeline 21 

of the protests and blockades that are at issue in 22 
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this case.  And you can see on the right-hand side of 1 

the screen the documents and the timeline that relate 2 

to Claimants' Full Protection and Security Claim in 3 

this Arbitration. 4 

          Claimants' Full Protection and Security 5 

Claim is timely, contrary to Respondent's assertions, 6 

because it arises from protests that began in 2016.  7 

And you can see here the notification, the initial 8 

notification that related to those protests in 2016 9 

filed by CALAS.   10 

          Guatemala's admissibility objection must be 11 

rejected as untimely, in any event, because it was 12 

brought long after its initial objections and was not 13 

included among them. 14 

          Indeed, what--Claimants' Full Protection and 15 

Security Claim has remained consistent throughout this 16 

proceeding, so Guatemala's admissibility objection 17 

must be rejected for that reason as well.  And you can 18 

see here a list of Claimants' Pleadings and the 19 

consistent description of their claim with respect to 20 

protests and blockades that arose in early 2016. 21 

          Alternatively, the limitations period for 22 
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that claim was renewed by Guatemala's continuing 1 

breaches, as you can see here with the authorities on 2 

Slide 138. 3 

          The bottom line is that Guatemala did not 4 

accord Claimants' investments full protection and 5 

security.  We cite here to the Copper Mesa v. Ecuador 6 

case, which explained that this standard--that, under 7 

this standard, the obligation of the Host State can 8 

require active, and not merely passive, conduct by the 9 

Host State. 10 

          And here we know that Guatemala had the 11 

wherewithal and the power to provide that security.  12 

It just chose not to.  And the reason we know that is 13 

that, between 2014 and 2016, Guatemala's authorities 14 

allowed and were able to allow the mine's operations 15 

to proceed, but as of 2016, it chose to stop.  So, 16 

this is not a case where Claimants are asking for some 17 

undue level of security that was not available to the 18 

State, some sort of excessive protection for the 19 

investors.  That's not the case.  We know that 20 

Guatemala was ready, willing, and able to do it when 21 

it wanted to; it just chose not to. 22 
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          The police, the Guatemalan police, were 1 

aware of these blockades, but failed to remove them, 2 

as we can see from Document R-117, which is a report 3 

of national Guatemalan police, which describes and 4 

provides a timeline of these protests as of 2016 and 5 

refers to, for example, instances where the Exmingua 6 

employees were fearful of being assaulted by 7 

opposition when they exited the mine, they were not 8 

allowed in by the resistance group who were 9 

controlling the place, et cetera. 10 

          Exmingua did what it could to try to recover 11 

access to the mine.  It filed an amparo, an amparo 12 

action against the National Civil Police, requesting 13 

action to end the blockades.  And, yet, during that 14 

amparo proceeding, the MEM demanded that Exmingua file 15 

an environmentally approved, a MARN-approved, EIA for 16 

Santa Margarita, which, of course, is pointless, 17 

because at that point in time the State had not even 18 

begun consultations with respect to Progreso VII, much 19 

less with respect to Santa Margarita.  So, asking 20 

Exmingua to somehow release itself of these blockades 21 

and protests and confront the local communities 22 
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without any protection from the State, when the State 1 

was doing nothing and not conducting consultations, is 2 

an example of blaming the victim.   3 

          And Exmingua, therefore, requested a 4 

suspension of that deadline to provide the 5 

MARN-approved EIA.  The MEM did not deny that the 6 

blockades existed, but it still denied Exmingua's 7 

request for suspension, even though, as explained by 8 

Professor Fuentes, Guatemalan law allowed a suspension 9 

of that provision due to the impossibility to conduct 10 

those consultations on the part of the private 11 

company. 12 

          The Constitutional Court then affirmed the 13 

existence of the blockade.  The Court even referred to 14 

several media outlets that had covered the blockades, 15 

as you can see in the Decision on the screen, C-147, 16 

but it still denied Exmingua's amparo, and it denied 17 

so on baseless grounds, in particular, the argument 18 

that because the license was suspended, then there was 19 

no reason to grant the amparo.   20 

          But that's not the point.  The point is 21 

access to one's own private property, and there may be 22 
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multiple reasons why one might want to access one's 1 

private property.  That is not for the Court to 2 

decide.  The fact that the license was suspended is no 3 

reason not to grant Full Protection and Security, 4 

including access to private property.  It is no reason 5 

to allow continuous blockades of that private 6 

property. 7 

          As a result, Exmingua remained unable to 8 

complete consultations for Santa Margarita, as 9 

Exmingua reported to the MEM in a letter dated 10 

November 7, 2017.  And it's interesting to note that 11 

police acted truly in a two-faced way here.   12 

          On the one hand, in an Internal Report of 13 

Operations in November of 2020, they wrote:  "No 14 

inconvenience or conflict had occurred at the 15 

Progreso VII mining site."  Nothing to see here.  But 16 

when a criminal court--in the context of the criminal 17 

proceeding that Ms. Menaker has alluded to, when a 18 

criminal court said, "Okay, it is time to give 19 

Exmingua back control of its internal operations," and 20 

lifted the ceiling of the facilities inside the mine, 21 

and said, Mr. Justice of the Peace, please proceed and 22 
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remove those seals, the Justice of the Peace went to 1 

the site with 225 police officers just to enact that 2 

order.   3 

          Clearly, the Justice of the Peace knew what 4 

we all know here, sitting here today, which is that 5 

there is a blockade and the site is, indeed, closed to 6 

investor. 7 

          Guatemala's failure to provide protection 8 

and security prevented Exmingua from exercising its 9 

rights.  Once again citing to Professor Fuentes, under 10 

constitutional principles, the Executive Branch is 11 

obligated to safeguard the security of Exmingua, its 12 

personnel, and its property, and Guatemala violated 13 

those constitutional principles by failing to accord 14 

adequate protection to Exmingua.   15 

          And the reason for Exmingua's material and 16 

legal inability to conduct the social studies for 17 

Santa Margarita was the State's failure--once again, 18 

the State's failure to provide Exmingua with the 19 

protections to which it was entitled. 20 

          With that, I will return the floor to my 21 

colleague Ms. Menaker.  22 
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          PRESIDENT KALICKI:  Thank you very much, 1 

Mr. Llano. 2 

          Ms. Menaker, when you're ready.   3 

          (Comments off microphone.)  4 

          MS. MENAKER:  Thank you.  5 

          So--Madam President, Members of the 6 

Tribunal, so these actions that you've also been 7 

hearing about, they have also violated the National 8 

Treatment and Most Favored Nation Treatment provisions 9 

of the DR-CAFTA, and in this regard, you have already 10 

heard about these discriminatory measures, both in 11 

respect to the timing of the--I don't have my 12 

slides--the timing of the Court's ruling, the effect 13 

on the operations--that is, suspending our operations, 14 

allowing other to continue operating--I'm sorry. 15 

          Does the Tribunal see the slides? 16 

          PRESIDENT KALICKI:  They are not projected 17 

on the share screen, but at least I and perhaps other 18 

Tribunal Members have them on separate devices from 19 

the prior download.  But if they can be shared screen, 20 

that would be helpful. 21 

          MS. MENAKER:  Yes. 22 
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          ZOOM TECHNICIAN:  This is Scott from FTI.  1 

If you need me to assist, I'm happy to present it. 2 

          MS. MENAKER:  Okay.  If you could, please, I 3 

think that would be faster. 4 

          ZOOM TECHNICIAN:  Slide number, please? 5 

          MS. MENAKER:  150.  Thank you. 6 

          And so, these measures, as we've discussed, 7 

the discriminatory measures, include the timing for 8 

the Constitutional Court's Decision, the long delay; 9 

the effect on operations, suspending our operations 10 

while allowing others to continue operating; the 11 

conditions, additional conditions imposed on our 12 

license to regain effectiveness; and the failure to do 13 

the consultations themselves.   14 

          Now, Guatemala argues that we were not in 15 

like circumstances with Oxec because Oxec is a 16 

hydroelectric power plant operator and we are, of 17 

course, a mining company, but that is not the case.  18 

It depends on the--when you're looking at like 19 

circumstances and issues of discrimination, what's 20 

important is the nature of the measure.  And so, 21 

sometimes you will be in like circumstances with 22 
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others that operate outside the industry; other times, 1 

you won't even be in like circumstances with those 2 

that operate within your industry.  It just depends on 3 

the nature of the measure.   4 

          And here, because the nature of the measure 5 

is that we are subjected to the same regulatory 6 

regime, and in that regard, there is no 7 

differentiation whether you are--you're a natural 8 

resource Project, whether you're mining or 9 

hydroelectric, in both of those cases, the issue was 10 

that the project proponent, through the consultant, 11 

had done the consultations, and then the courts were 12 

saying, no, the MEM needed to do the consultations 13 

itself, and, therefore, the license was not effective 14 

or it was suspended. 15 

          In Clayton v. Canada, again, that Tribunal 16 

reached that same conclusion when it was making a 17 

like-circumstances analysis.  It looked at whether the 18 

comparator was subject to the same regulatory regimes, 19 

and, in this case, they indeed are. 20 

          Nor can Guatemala try to differentiate or 21 

say that we are not in like circumstances with Oxec 22 



Page | 117 
 

B&B Reporters 
001 202-544-1903 

because the impact of the Oxec Project on the 1 

Indigenous Peoples was lower than ours which they 2 

tried to do.  That is simply not borne out by the 3 

evidence.  In fact, the Constitutional Court Decision 4 

in the Oxec case says that the environmental impact on 5 

the Indigenous population was high. 6 

          And if you could go to the next slide, 7 

please. 8 

          It sets forth here--and perhaps this is not 9 

surprising--in a hydroelectric power project, there's 10 

flooding, right?  Often when you put up a dam and you 11 

have to flood the surrounding area, that has a huge 12 

environmental and social impact on the communities 13 

that are living there, and--whereas our Project, the 14 

footprint was relatively small.  We certainly weren't 15 

flooding out areas, but it was also not right on top 16 

of populated areas, either.  And so, that is just 17 

simply not the case.   18 

          In fact, when you look at our EIA, which 19 

was, again, reviewed by MARN specialists and approved, 20 

they said with respect to one of things we've heard a 21 

lot about is groundwater, and the effect on the 22 
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groundwater.  And we did groundwater studies.  I went 1 

into the EIA before to show you how comprehensive it 2 

was, and there was found to be no harmful effect on 3 

groundwater. 4 

          So, the suspension of the operations pending 5 

consultations was neither necessary nor proportional, 6 

as Mr. Llano was also explaining in some detail.  And 7 

the concurring and dissenting judges in these cases 8 

also noted as much, saying that it makes no sense, 9 

it's arbitrary, and it's discriminatory, to allow one 10 

project to continue operating pending consultations, 11 

but yet to stop another.   12 

          Nor is the size differential between our 13 

mine and the Fenix and Minera San Rafael mines a 14 

differentiating feature that renders us not in like 15 

circumstances. 16 

          Somewhat strangely, Guatemala argues that 17 

because the Escobal and Fenix mines were larger than 18 

Tambor, that makes us not in like circumstances, but, 19 

again, size doesn't matter in this context.  Again, 20 

you need to look at the nature of the measure.  And 21 

for some measures, it might be that the size is a 22 
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legitimate differentiating factor, but not for this 1 

measure. 2 

          Again, if you look at Clayton v. Canada, 3 

there, too, they were comparing, and found to be in 4 

like circumstances, different projects when there was 5 

a great variable in size, because what mattered was 6 

the regulatory regime that they were subjected to, and 7 

in that case, both of those projects, irrespective of 8 

their size, were subject to that same regulatory 9 

regime which is also the case here. 10 

          In fact, on the factual side, if you think 11 

about it, a smaller mine in most cases--not every 12 

case; I guess it could be determinative, 13 

fact-specific--but in most cases it will have a 14 

smaller environmental and social impact.  So, 15 

this--and Guatemala doesn't argue any differently 16 

here.  They, in fact, put no evidence other than just 17 

noting the difference in sizes between these mining 18 

projects.  That is woefully inefficient to show that 19 

they are not in like circumstances. 20 

          Similarly, or additionally, we do not need 21 

to show that Guatemala intended to discriminate 22 
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against us on the basis of our nationality.  What we 1 

need to show, and what we have shown, is that they 2 

intended to take the action that they took, and that 3 

was discriminatory because we were treated differently 4 

than similarly situated nationals or persons of third 5 

nationalities, and that discriminatory treatment had 6 

an adverse effect.   7 

          In other words, we need to show general 8 

intent and not specific intent.  And, as Tribunals 9 

have recognized, were it otherwise, that would place 10 

an insurmountable burden on the foreign investor to 11 

show the actual motivations of the State.  That is 12 

impossible to show, and it's not required to show.  13 

          And, just as with some of its other defenses 14 

to claims like expropriation, Guatemala also says, 15 

well, even if there was differential discriminatory 16 

treatment here, it doesn't matter, because a lot of it 17 

was by the Courts, and you can only challenge that 18 

through a denial of justice.  19 

          As Mr. Llano has just shown, there has been 20 

a denial of justice, but that is not our only 21 

recourse.  If the judicial system discriminates, that 22 



Page | 121 
 

B&B Reporters 
001 202-544-1903 

can also satisfy a violation for a National treatment 1 

or a Most Favored Nation treatment violation, and in 2 

this regard, I would refer to Jan Paulsson's monograph 3 

on Denial of Justice, where he says, for instance, if 4 

the law is not discriminatory--and again, here, we 5 

don't have a law, we don't have a piece of 6 

legislation, but there's a discriminatory judgment 7 

that is issued, and that is what we are talking about 8 

here. 9 

          And if that violates the law, there has been 10 

a judicial breach of international law, which need not 11 

be referred to as a denial of justice.  It is simply 12 

to say--simpler to just say it's a breach, and that's 13 

what this is.  It's a breach.  It's discriminatory.  14 

It's a breach of national and Most Favored Nation 15 

Treatment. 16 

          I want to note here, before I wrap this up, 17 

by discussing Guatemala's misplaced reliance on the 18 

reservations to the DR-CAFTA, that they are mistaken 19 

when they try to characterize all of our MFN claims as 20 

National treatment claims. 21 

          As you can see here, Exmingua, along with 22 
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all of the other companies that it is being compared 1 

to, are located in Guatemala; right?  These are 2 

Guatemalan investments that then hold--they are the 3 

Project companies that then run these specific 4 

projects.  Your investment needs to, obviously, be in 5 

the host country. 6 

          Here, the Most Favored Nation treatment and 7 

National treatment provisions, they protect investors 8 

and they protect investments with respect to the 9 

treatment that is accorded regarding the expansion, 10 

the management, the conduct of that investment.  So, 11 

it is here that Claimants have suffered discrimination 12 

with respect to the conduct, the management, the 13 

operation of their investment in Guatemala.  And 14 

similarly, Exmingua has suffered disparate treatment, 15 

discriminatory treatment with respect to the operation 16 

of the investment. 17 

          And here you can see the various 18 

nationalities that are involved here.  So, it is wrong 19 

to say that because Exmingua is Guatemalan and these 20 

other companies that were accorded differential 21 

treatment are Guatemalan, these are all National 22 



Page | 123 
 

B&B Reporters 
001 202-544-1903 

treatment claims.  What we are saying is we were 1 

treated less favorably than other investors, both who 2 

were Guatemalan, as ultimate beneficial owners, or 3 

third-party nationals who have investments in 4 

Guatemala that are in like circumstances with our 5 

investment. 6 

          And, finally, I note that both of the 7 

reservations on which Guatemala relies are 8 

inapplicable.  First, they rely on a reservation to 9 

National treatment that precludes or reserves 10 

Guatemala's rights to accord preferential treatment to 11 

Indigenous Peoples.  We are not challenging any 12 

measure that accords preferential treatment to 13 

Indigenous Peoples.  You could provide a subsidy to or 14 

a tax benefit to Indigenous Peoples.  That is the type 15 

of measure that this reservation references. 16 

          What we are challenging are delays in our 17 

case, in not conducting consultations.  How is that a 18 

measure that grants a preference to an Indigenous 19 

person?  It is not.  It is the absence of conduct that 20 

we are challenging there, or an omission.  We are 21 

challenging the Court's discriminatory treatment 22 
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towards us.  Again, that is not a preference granted 1 

to Indigenous Peoples.   2 

          And, finally, their reliance on the MFN 3 

reservation is likewise inapplicable.  That 4 

reservation provides that a country can provide 5 

differential treatment under any treaty that is signed 6 

or entered into force after the DR-CAFTA is signed. 7 

          So, again, if you enter into a treaty 8 

that--for instance, a Free Trade Agreement that 9 

provides better tariff rates and that postdates the 10 

DR-CAFTA, you do not have to provide that better 11 

treatment to DR-CAFTA nationals.  That does not mean, 12 

as Guatemala is saying, that because they entered into 13 

a treaty with Switzerland, an investment treaty, that, 14 

now, every Swiss investor may be treated more 15 

favorably in Guatemala, with respect to anything, than 16 

U.S. investors.  That is clearly not what the 17 

exception says, not what the reservation says, and the 18 

United States Non-disputing Parties' submission says 19 

as much as well. 20 

          Now, as we've just shown, Mr. Llano and I, 21 

Guatemala has no valid defenses to any of these 22 
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violations.  So, instead, it has chosen to malign 1 

Claimants and Exmingua, who followed the rules; they 2 

abided by the law; they obtained a valid license; they 3 

began operating a successful mine; they hired hundreds 4 

of local workers; they supported the communities in 5 

myriad ways.  Yet, Guatemala calls Claimants and 6 

Exmingua "the worst ever," and it goes on to say that 7 

they "deserve this reputation."  On what possible 8 

basis do they say those things? 9 

          Guatemala argues, against all of the 10 

evidence, that Exmingua has acted unlawfully.  But 11 

even it cannot get around the fact that these 12 

contrived accusations did not serve as the basis for 13 

any of the measures that were taken against Exmingua, 14 

all of which we've just been discussing for the last 15 

couple of hours. 16 

          So, instead, it has resorted to raising a 17 

post hoc illegality defense that fails at every level.  18 

Now, as we set forth in our Briefing, the DR-CAFTA 19 

does not even contain a legality provision, and we 20 

maintain that.  But, in any event, it is 21 

well-established that when you do have an illegality 22 
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provision or when a tribunal declines jurisdiction on 1 

account of illegality, it is because that illegality 2 

was in the making of the investment.  And all of 3 

Respondent's allegations of the threshold, they fail 4 

because the allegations all concern purported 5 

violations that postdate the establishment of 6 

Exmingua's--Claimants' investment in Exmingua, excuse 7 

me. 8 

          Also, equally well-established is that minor 9 

infractions cannot divest a tribunal of jurisdiction.  10 

Of course, they cannot.  These have to be grave 11 

violations. 12 

          So, the first thing that Guatemala mentions 13 

or argues is that Claimants--or Exmingua, excuse me, 14 

lacked a valid construction permit.  This is false.  15 

First, it fails on the law because, as I just said, 16 

it's post-establishment, well past the establishment 17 

of the investment.  We're talking about a construction 18 

permit that was issued in 2011, years after Claimants 19 

invested in Exmingua.  But the construction permit was 20 

validly issued in November of 2011, and you have the 21 

minutes of the meeting of that municipality granting 22 
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the construction license per the drawings that are 1 

submitted. 2 

          And then, the municipality acknowledges 3 

receipt of payment for the construction fee permit.  4 

So, that is contemporaneous.   5 

          And if you could go back a slide, please.  A 6 

contemporaneous acknowledgment.  And also, when we 7 

went--if you could go back a slide.  Thank you. 8 

          Just as early as last year, or as late as 9 

last year, if you go on the computer site and you 10 

search for it, which we did, January in 2021, you can 11 

pull up the receipt for payment of this permit fee. 12 

          In 2025--2015, in February, when the MARN 13 

was conducting one of its normal inspections of the 14 

mine, it goes through a checklist of different things 15 

to check about compliance.  And what did it note?  It 16 

noted:  "Does Exmingua comply with the applicable 17 

guidelines and requirements?  Yes.  Construction 18 

license granted by the municipalities of San Pedro 19 

Ayampuc and San José del Golfo."  So, they 20 

acknowledged there was a construction license. 21 

          Now, nevertheless, back in 2014, right after 22 
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CALAS files for its amparo against the MEM, initially 1 

asking for the suspension of the license in August, 2 

initially that amparo was first rejected in September 3 

before it is later reinstated.  So, the following 4 

month what happens is some auxiliary mayors of the 5 

municipalities file a claim against--a complaint 6 

against Exmingua, claiming that they don't have a 7 

construction license, which is odd because it's been 8 

several years after they obtained that construction 9 

license and after they have been constructing in plain 10 

sight.  This is in October of 2014 when they are 11 

finished with construction.   12 

          Essentially, they finished in October of 13 

2014.  And, yet, what we get is a 2015 court judgment 14 

from the Third Civil Court that says that Exmingua 15 

lacked a construction permit.  It has no analysis 16 

whatsoever.  Essentially, the municipality came in and 17 

said, "We don't see it in our files."  18 

          Exmingua said, "Here's our copy."   19 

          And what do the Courts say?  Well, since 20 

it's not in the file, it is presumed that the document 21 

presented by that entity, by Exmingua, is null and 22 
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void because there is a contradiction between the 1 

minutes.  That's obvious.  Why?  Because Exmingua has 2 

a copy, but that copy has disappeared from the file, 3 

so there's an obvious contradiction.  And, as a 4 

result, Exmingua does not have a construction permit. 5 

          That's the entirety of this so-called--well, 6 

it's not a recent decision.  But that's the entirety 7 

of any analysis that is there. 8 

          Now, the Court also referred this to a 9 

criminal prosecutor.  The Constitutional Court later 10 

affirms the decision, without, again, analysis, but it 11 

says this isn't something that should go to a criminal 12 

prosecutor.  Now, in the original decision, which came 13 

out in 2015, what the Court says is, you don't have a 14 

construction permit; you need to stop construction.  15 

Of course, by then, the construction had been over for 16 

a year.  There was nothing that could be done at that 17 

point.  18 

          So, now we go to July of this past year, 19 

July of 2021, 10 years after this construction permit 20 

was issued, 10 years.  And out of the blue, what do we 21 

see?  We see criminal proceedings opened for this 22 
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construction permit.  Exmingua received a letter from 1 

the Public Prosecutor demanding that it produce 2 

documents pertaining to the construction permit, and a 3 

former Exmingua employee is summoned to appear, within 4 

the next couple of days, at the Public Prosecutor's 5 

Office to give a statement under oath under threat of 6 

arrest. 7 

          This is all to establish illegality, 8 

so-called "illegality," by Exmingua.  It does not do 9 

so.  It is completely fabricated, pretextual, but what 10 

it does establish is yet another grounds for an FET 11 

violation, as I discussed earlier. 12 

          Secondly, you have here environmental 13 

violations that Guatemala also relies on to say that 14 

we have engaged in unlawful conduct and our claim 15 

should be thrown out because of that.  Now, the MEM 16 

and the MARN both conducted several inspections of the 17 

mining site while it was operating.  They never even 18 

issued a fine.  You'll see here, we started operations 19 

in October of 2014.  In February of 2015, both the MEM 20 

and the MARN have an initial inspection.  And as is 21 

common with all of these inspections, they note things 22 
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that--infractions or noncompliance, things that you 1 

need to fix.  That is very, very typical in any 2 

industry, especially the first time you start up a 3 

mine. 4 

          Now, if there had been a--you were operating 5 

in a way that was a grave danger, you were endangering 6 

your workers, the health, safety, the environment, you 7 

would be shut down.  If you were doing something that 8 

didn't rise to that level but was still bad, you would 9 

be fined or sanctioned.  Otherwise, you were told you 10 

should fix this or fix that, somewhat like restaurant 11 

inspections when--the city where I used to live, for 12 

some reason, every two weeks in the local newspaper 13 

published restaurant inspections.  You don't want to 14 

read them.  Every restaurant is cited.  Now, I suppose 15 

if you were really engaged in food poisoning, you 16 

would be shut down.  That rarely happens.  Some are 17 

cited.  But they come in; they do another inspection.  18 

They check if you fixed what they asked you to fix, 19 

and that's it. 20 

          That's what goes on here.  They have a list 21 

of issues; Exmingua addresses them.  They come back in 22 
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November of 2016.  They do a subsequent inspection; 1 

they note all of the improvements that have been made, 2 

the remedies that have been made.  Again, not a single 3 

fine issued, not a single sanction issued.  So what 4 

happens after that? 5 

          Basically, then, we are shut down.  Nothing 6 

happens until, again, this past summer when we learn 7 

from Guatemala's filings that apparently there are 8 

ongoing proceedings.  So, Exmingua's lawyers asked the 9 

MARN, give us the official file so we can see.  What 10 

are you talking about?  What ongoing proceedings?  11 

After waiting for several months, the MARN releases 12 

the official file to Exmingua's lawyer pursuant to a 13 

resolution. 14 

          And what do we discover when looking in that 15 

file?  We see that the MARN's Legal Department, in 16 

July of 2021--again, after we do our filing of our 17 

Reply in June--they are ordered to prepare a detailed 18 

report on Exmingua.  And this is after they have said 19 

they have had meetings with their international 20 

attorneys in this case, with their legal team in this 21 

case, and pursuant to those meetings, they are ordered 22 
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to prepare a detailed report on Exmingua. 1 

          Then we see, in August, the Director of 2 

MARN's Legal Department is instructed--instructs its 3 

Economic Department to "calculate fines" for Exmingua, 4 

to calculate fines against an operation that has been 5 

shuttered, now, for six years, pursuant to these 6 

meetings. 7 

          The Director of the MARN then issues a 8 

verbal instruction to carry out an immediate 9 

inspection of Progreso VII to "identify 10 

noncompliance." 11 

          So, consistent with this instruction, an 12 

immediate inspection is carried out in September of 13 

2021, of Exmingua.  And the inspection was contrived.  14 

You can see here, the Inspection Report, it has to say 15 

that--if you go to the next slide, please--that there 16 

has been progress in implementing the mitigation 17 

measures.  So, this goes back to 2015.  They are 18 

saying, yeah, there is progress; they did what they 19 

were doing.  But what do they do in this underlining 20 

in black on each of these from the original report?   21 

          It is important to mention that at the start 22 
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of the inspections, they did not meet this commitment.  1 

So, they are saying, well, yeah, they remedied this, 2 

but it is important to note that, way back then, it 3 

was a problem we had to tell them about.  In other 4 

words, we are going to try to calculate a fine for 5 

things that we noted years ago that they then 6 

remedied, when we never fined them to begin with, but 7 

now we'll go back and do that. 8 

          What noncompliance did they actually find?  9 

This is how hard they looked.  We had expired 10 

medications in our first-aid kits; they had expired 11 

two years after we were shut down in 2018, but that 12 

was cited as a violation.  A fire extinguisher, it 13 

didn't have the date of recharge for maintenance.  Our 14 

dining hall, they didn't think we had the capacity to 15 

serve all of the workers, which was a little odd since 16 

there were no workers because they were all laid off 17 

six years ago. 18 

          Then, as you know, a month before Claimants' 19 

Rejoinder, what does the MARN do?  The MARN orders 20 

Exmingua to submit an updated Environmental Management 21 

Plan.  Now, Guatemala has brushed this off as just 22 
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asking for some documents, as in a mistake.  This 1 

wasn't just some documents.  When you look at this 2 

letter, this notification, it has a Terms of Reference 3 

for this Environmental Management Plan.  It is 4 

essentially like resubmitting and updating an entire 5 

EIA.  Look at all the pages here of this Terms of 6 

Reference.  You have to do a trillion things, and they 7 

gave Exmingua 15 days to do it.   8 

          So, when Exmingua writes back and, as we 9 

said in our Pleadings, this isn't right because why 10 

would we do this?  They were relying on the Court's 11 

judgment to say, You were ordered to do it.   12 

          And we said, No.  The Court said you need to 13 

conduct consultations.   14 

          Then they say, Well, yes, you are correct.  15 

Of course, we haven't gotten around to telling 16 

Exmingua that.  As far as I know, I don't think they 17 

still have gotten around to telling Exmingua that. 18 

          Now, not coincidentally, at the same time, 19 

the MEM also orders Exmingua to file additional 20 

documents.  Now, this went out on November 12, 2021, 21 

but the document itself was dated November 12, 2019.  22 
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One might think that was a typographical error, but it 1 

wasn't, because when one reads the memo, the notice, 2 

it relies on legislation that is no longer in force, 3 

that has been superseded.  It has expiration dates 4 

that have long since expired.  And when you look at 5 

who signed this letter, it is the former Director of 6 

the MEM, who was arrested last summer, so she's not in 7 

office. 8 

          When we point these things out, what do they 9 

say?  Oh, yes, it's true, it was drafted two years 10 

ago.  We have just been gradually rolling out the 11 

notification.  That's their excuse on this.  So, 12 

again, more issues, nothing coming anywhere near 13 

showing any illegality, but just more instances of 14 

harassment, retaliation, and unfair and inequitable 15 

treatment.   16 

          And I'll leave this with you to see that 17 

what Guatemala has been doing is not acting in 18 

accordance with its laws but instead acting in 19 

reaction to each of our filings.  And you can look and 20 

you can see the timeline here very clearly.  After we 21 

do something in our filing, they race and then they 22 
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issue an order, issue a memo, issue a notification. 1 

          Now, the Tribunal--as you're aware, 2 

Guatemala made a request for reconsideration of this 3 

Tribunal's preliminary decision that was stuck in its 4 

Rejoinder.  And in that Rejoinder they also made a 5 

belated, untimely request or admissibility objection 6 

based on 10.16.1, the reflective loss issue, and they 7 

renewed their jurisdictional objection.   8 

          Now, given the time that we have today and 9 

given the fact that these issues have been fully 10 

briefed apart from the issue of--well, reconsideration 11 

has been fully briefed in our last submission.  But 12 

the substantive issue of the reflective loss, we have 13 

fully briefed it, and we had another hearing that was 14 

devoted to a large part on this issue.  So, in light 15 

of that, and in light of the time, I think that what I 16 

will do is again leave this with you, rest on our 17 

Briefing--if you have any questions, we are glad to 18 

answer them--but instead, move on to damages rather 19 

than kind of rehash the same arguments. 20 

          So with that, if we could please move, 21 

FTI--Scott, if you could move to Slide 191, please. 22 
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          Okay.  Thank you. 1 

          So, as I mentioned before, Claimants have 2 

suffered hundreds of millions of dollars in damages as 3 

a result of these breaches that we have been 4 

discussing this afternoon.  And I want to devote the 5 

remainder of our time to setting forth Claimants' 6 

damages.  You will be hearing from both next week, the 7 

Mining Experts and the Quantum Experts from both 8 

Parties, and they will discuss this in great detail.  9 

So, what I intend to do now is to discuss it at a 10 

higher level where I point out some of the overarching 11 

considerations that I think impact the Parties' 12 

differences or explain the Parties' differences in 13 

calculating damages. 14 

          So, first, I think that it is apparent that 15 

Guatemala caused Claimants' losses, although Guatemala 16 

does contest this.  But simply noting that Claimants, 17 

or Exmingua, was operating a successful gold mine.  18 

They were in production.  They were operating it.  19 

They had a processing plant.  They had the associated 20 

infrastructure.  They were doing this for almost a 21 

year and a half.  They returned a profit in their very 22 
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first full year of operation, which is quite--I won't 1 

say "extraordinary," but quite a good thing, that not 2 

every operation in its first year turns a profit, and 3 

that doesn't mean that it wouldn't be successful if it 4 

didn't turn a profit.  But especially for a junior 5 

mining company, when these companies tend to have a 6 

lot of costs in their early years, and here, yet, they 7 

were profitable. 8 

          The mining was very successful because, 9 

among other things, the grade of the gold, as I 10 

mentioned at the very beginning of our Opening 11 

Statement, in this region it is a very high-grade 12 

orogenic ore, and the testing showed that, all the 13 

testing and the data.  And indeed, once they started 14 

mining, that was borne out by the mining itself, and 15 

they found that it was even of a higher grade than 16 

that data had shown. 17 

          And they, of course, were expecting they 18 

could continue to operate; they could grow their 19 

operations; they could expand it; they would be able 20 

to operate on Santa Margarita, exploit there as well.   21 

          And what happened after?  Obviously, the 22 
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mine has been shut down six years.  Nothing happened.  1 

Exmingua is rendered worthless.  They can't carry out 2 

any more exploration, advancement.  They have no 3 

prospect of ever obtaining an exploitation license for 4 

Santa Margarita. 5 

          Now, Guatemala comes and says, Well, there 6 

is contributory fault, so let us pick a random 7 

percentage and chop that off your damages because 8 

Claimants are at fault.  And as I've been showing 9 

throughout this presentation, that is just another 10 

tactic for Respondent to try to evade liability here.  11 

Claimants were not at fault. 12 

          There was nothing Claimants could have done 13 

to avoid the situation that they now find themselves 14 

in.  In Bear Creek, for instance, the Respondents 15 

there raised a very similar argument, and that was 16 

rightly rejected by the Tribunal, as that Tribunal 17 

said that Claimants could have taken it for granted to 18 

have complied with all legal requirements with regard 19 

to its outreach to the local communities.  After 20 

Respondent had given its continuous approval and 21 

support for Claimants' conduct, they cannot, in 22 
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hindsight, claim that this conduct was contrary to ILO 1 

Convention 169, or was insufficient and, therefore, 2 

any claim for contributory fault fails.  That is all 3 

the more the case here, where not only were we given 4 

actual approval of the consultations we undertook, we 5 

have discussed, at great length, the fact that there 6 

was nothing we could have done to know, or to foresee 7 

what that court would do and what the MEM would do in 8 

suspending the license.  We certainly cannot be blamed 9 

for what has occurred. 10 

          There is no grounds to limit or--damages on 11 

account of any contributory fault. 12 

          Instead, what we are entitled to is full 13 

reparation, which means damages that wipe out all the 14 

consequences of Guatemala's unlawful behavior and put 15 

us in the position we would have been but for its 16 

breaches.  In order to do that, what we need to do is, 17 

we need to value Exmingua.  We know Exmingua now is 18 

worth nothing, as I've described.  Its value is in its 19 

mining operations and its mining licenses--those don't 20 

exist--and the little concentrate, the amount of 21 

concentrate that it had on-site, which now it can't 22 
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sell.  So, it is worth nothing now.  But what would it 1 

have been worth but for the measures?  That's the big 2 

issue here.  3 

          And in order to determine that, you have to 4 

look at its Fair Market Value, what it would be worth 5 

by--in a sale by a hypothetical purchaser and seller, 6 

under conditions of no duress, where they are both 7 

knowledgeable and have all the requisite information. 8 

          In fact, Guatemala's Quantum Expert agrees 9 

that the Enterprise Value of Exmingua reflects 10 

Claimants' damages.  And why is this?  It's because we 11 

are the 100 percent owner, because we have no debt.  12 

The only differences in this regard pertain to 13 

taxation and the timing of some investments made by 14 

Exmingua, both of which issues I'll discuss. 15 

          But that is it.  Otherwise, there is 16 

consensus on this point.  In this regard, for unlawful 17 

expropriations such as we have here, the Valuation 18 

Date ought to be, and generally is, the date of the 19 

Award, and the vast majority of arbitral jurisprudence 20 

supports this, and the Parties have also discussed 21 

this at length.  But the theory or the reasoning 22 
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behind this is that when you have an unlawful 1 

expropriation, the Claimant is an unwilling seller, 2 

and to the extent that the investment has increased in 3 

value from the time of the expropriatory act until the 4 

time of the Award, it is the Claimants that ought to 5 

be entitled to that increase in value because, but for 6 

the measures, they would have held on to that 7 

investment.  They would have prospered from the 8 

increased value of the investment.  There is no 9 

reason, there is no basis for the Respondent State 10 

which has unlawfully taken that investment away, for 11 

them to benefit from an increase in value of the 12 

investment. 13 

          So we have chosen a Valuation Date, or as we 14 

say, an ex post Valuation Date, as of the date of the 15 

Award because that is what is necessary to wipe out 16 

all of the consequences of Respondent's breach.  And 17 

this is for two primary reasons:  One is that in that 18 

interim period, gold prices have increased.  And 19 

second, during that interim period, Claimants, through 20 

Exmingua, would have advanced the Tambor Project, and 21 

that would have made that project more valuable.  And 22 
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Claimants should be entitled to that increased value 1 

that would have occurred along with the advancement.  2 

Guatemala is not entitled to that. 3 

          So, first, with respect to the gold prices, 4 

again, this is incontrovertible that gold prices have 5 

gone up and it makes a difference in valuation.  And 6 

even Guatemala's Expert says they look at two 7 

valuation dates, both of which are ex ante, but they 8 

look at November 2015 and May of 2016, and in that 9 

six-month period, gold prices went up.  And just by 10 

looking at that six-month period, by bringing back the 11 

Valuation Date to 2015 rather than May of 2016, he 12 

acknowledges that that results in a decrease of 13 

approximately 39 percent to the valuation.  So, that 14 

is huge.  And again, if the valuation--and that is 15 

only within that six-month period.   16 

          We are entitled to a valuation as of the 17 

date of the Award, to the extent our investment would 18 

have been worth more now--and it would have--than it 19 

was then, we should get that valuation. 20 

          Now, as I noted before, the second reason is 21 

that project advancement.  And project advancement is 22 
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key to the valuation because, as the Project advanced, 1 

as more exploration was undertaken, as more mining was 2 

continuing, the Project becomes more and more 3 

valuable.  And our Quantum Experts, Versant, put in 4 

data on this point and showed that, for instance, when 5 

they look, on average, even before, when you look at 6 

exploratory properties, the increase in value by the 7 

time that they--until they start operating, it goes up 8 

in value quite a lot.  But then, even when you're 9 

looking at properties, whether they remain Exploration 10 

Properties or Operating Properties, when you look at 11 

it over a period of time, you can see, with gold 12 

mining companies, their valuation increasing because 13 

the Project is advancing, and they are doing further 14 

exploration and/or further operational mining.    15 

          Now, an additional issue here is that--and 16 

an additional reason why we need to have an ex post, 17 

or conduct an ex post valuation and have our Valuation 18 

Date as of the date of the Award is because, in 19 

May 2016, which is Guatemala's chosen Valuation Date, 20 

Claimants were not Willing Sellers.  And I referred to 21 

earlier, you are all very familiar with the concept of 22 
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Fair Market Value.  You need a hypothetical Willing 1 

Seller, Willing Buyer.  So, one might say, yes, in any 2 

expropriation case, you generally are not a Willing 3 

Seller; right?  I mean, you have been expropriated.  4 

You weren't expecting that.  The problem is that 5 

Guatemala takes unfair advantage of this fact, and 6 

penalizes Claimants for that fact, and comes up with 7 

an absurdly low valuation by choosing that earlier 8 

date.  Basically, the problem is that they accord 9 

almost zero--well, zero value to the known Exploration 10 

Potential and the lost Exploration Opportunity.  The 11 

exploration areas that were outside of the operating 12 

mine, and the remaining portion of the operating mine, 13 

they basically consider it to be a distressed sale and 14 

give us an absurdly low valuation.    15 

          And this all stems from the fact that 16 

Claimants, they are a small Company, they are a 17 

private Company, and they are self-funded, and were 18 

self-funded for this Project up until the time they 19 

were shut down. 20 

          Now, the reason why that is important--and 21 

it's very important in this case--is that Claimants 22 
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did not undertake and had no reason to undertake 1 

certain technical studies in order to have the 2 

resource estimates that Respondent now claims are 3 

necessary in order to value the Project. 4 

          However, Mr. Rosen, who is Respondent's 5 

Quantum Expert, he has acknowledged in other cases 6 

when he put in his Expert Report in the 7 

Clayton v. Canada case, he says--and if you go back a 8 

slide, please, that this N143-101, which is a 9 

Qualified Person who can make a resource estimate in 10 

accordance with certain guidelines, it's primarily 11 

concerned with public disclosures made by mining 12 

companies that are seeking investment from the general 13 

public.   14 

          So, that's when you get a Qualified Person 15 

to issue one of these Resource Estimates is because 16 

you have to report those, and you were reporting those 17 

either because you are a public company or you're 18 

going public, you're raising financing, or you're 19 

getting bank financing, and so, then he says these 20 

types of studies are not pursued by private companies 21 

because the Cost can be prohibitive while the value 22 
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provided by such studies is not apparent. 1 

          There is nothing magical about these types 2 

of studies.  You don't need it to show that your 3 

project has value.  It doesn't make your project 4 

valuable or not valuable, but you do need it if you're 5 

going to raise financing in the equity or debt 6 

markets, or if you are a public company that has to 7 

have reporting.  But he recognizes that, otherwise, 8 

there is no reason to do that.   9 

          And he agrees, then says:  "Since Claimants 10 

are a private Company and were self-financed, they 11 

were not required to prepare these reports."  And in 12 

his other case he said, "in fact, why would you?  It 13 

is cost-prohibitive and the value is not apparent." 14 

          Yet, what does he do?  He penalizes 15 

Claimants for not having these Reports.  As I'll 16 

discuss in a moment, he chops off our Resource 17 

Estimate by half for the operating mine and he accords 18 

no value to the exploration areas around the operating 19 

mine, and he says it is because we do not have these 20 

types of technical studies.   21 

          And the problem--so, basically what 22 
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Mr. Rosen is saying is that you can calculate a Fair 1 

Market Value for an investment at any time, even 2 

though at that point in time in 2016, no one in 3 

Claimants' shoes would sell their investment.  He is 4 

taking advantage that there was no preparation for a 5 

sale, because if they were going to sell--if Claimants 6 

were going to sell at that point in time, what would 7 

they have had to have done?   8 

          They would have had to have done these 9 

technical studies.  And so, you need to give them the 10 

chance to do those technical studies.  You need to 11 

value the Project as of the date of the Award, which 12 

allows for the advancement of the Project.  It allows 13 

them to put them in a place where they would have done 14 

these technical studies, and then they can get the 15 

value out of the Project that it deserves. 16 

          So, again, stating here that Claimants have 17 

to be placed in the position where they are Willing 18 

Sellers, because they are entitled to full reparation, 19 

versus what Guatemala--if you can go back a slide, 20 

please.  Versus what Guatemala is saying, which is 21 

they are entitled to Fair Market Value as of 2016, 22 
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without taking into account that valuing as of that 1 

date won't fully repair our damages. 2 

          So, you need to put them into a scenario 3 

where they have prepared the necessary documentation 4 

in anticipation of such a sale, and that is what 5 

Versant has done.  They have tried to model--or they 6 

have modeled current Market Value in a scenario where 7 

Claimants could have prepared for a sale. 8 

          So, in the first instance, what we have done 9 

is we have valued the operating mine, and you see here 10 

on this flowchart, this is a combination of inputs 11 

from our Mining Experts, SRK, overlaid then or used by 12 

our Quantum Experts, Versant.  So, first, what SRK did 13 

is they reviewed the existing--the data and the 14 

existing mineral estimates along with the actual 15 

mining data that came from the operational mine, and 16 

Claimants' estimates of some future costs.   17 

          The Experts, both our Mining Experts and our 18 

Quantum Experts, reviewed those estimates or forecasts 19 

and assessed them to be reasonable, and they took all 20 

of that information, namely, again, the Mineral 21 

Resource estimation, the existing data from the 22 
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operating mine, and the forecasts, and they created a 1 

life-of-mine plan.   2 

          And then our Quantum Experts carried out a 3 

DCF analysis using those inputs, as well as, you know, 4 

the inputs and the costs from the LOM plan, as well as 5 

the other market factors, so they used, of course, a 6 

gold price, then inflation, and things like that, just 7 

an ordinary DCF in that regard to come at, at a 8 

valuation. 9 

          And this is the appropriate methodology for 10 

valuing this operating mine.  As we've said, it was in 11 

operation for a year and a half, and Tribunals in this 12 

industry, in particular with gold mining, have 13 

accepted the DCF Approach even for nonoperational 14 

mining projects.   15 

          And that's not the case across industries, 16 

as you well know, because typically, or generally, if 17 

you have an investment or a business that is not a 18 

going concern or that has not yet started operations, 19 

many times a DCF would not be appropriate, and that's 20 

not the case in the mining industry, particularly in 21 

gold mining because of the commodity--the nature of 22 
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the commodity, gold, you don't have the issues of 1 

trying to--the price forecasting and demand and things 2 

like that are much simpler in this context. 3 

          And so, you'll see in other cases, including 4 

in Gold Reserve and in Tethyan Copper v. Pakistan, 5 

Gold Reserve v. Venezuela, where those were 6 

nonoperational mines, never put into production, and 7 

the Tribunals still used a DCF to calculate the value 8 

of those investments.  Here, that is all the more 9 

appropriate. 10 

          Now, Claimant--Respondent argues that a DCF 11 

ought not to be used, notwithstanding that we were 12 

operational, but clearly in our case it is very 13 

appropriate, and the only appropriate, really, or the 14 

most appropriate method in order to value the mine. 15 

          So, there are a number of differences 16 

between the Parties' respective Experts with respect 17 

to the DCF of the operating mine, which I've set forth 18 

on this chart, but there really are two main 19 

differences that drive the difference in valuation, 20 

and I'll remark on just those two, and I'm sure the 21 

Tribunal can--will hear a lot about all of the 22 
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different ones next week from the various Experts. 1 

          So, the two main ones that really drive the 2 

difference in value is the resource estimate.  So, 3 

here you can see that we value the operating mine with 4 

the Resource Estimate of approximately 245,000 ounces; 5 

whereas, Guatemala cuts the Resource Estimate for the 6 

Inferred Resources by half, and that makes a huge 7 

difference. 8 

          And, second, it is the recovery rate, the 9 

amount of--you know, the gold that you are getting out 10 

of the material that you are mining, and we have a 11 

recovery rate of 82 percent; whereas, Guatemala uses a 12 

recovery rate of 50 percent.  13 

          So, first with respect to the Inferred 14 

Resources, and chopping off of 50 percent, you can see 15 

here they do that, and this, again, is a consequence 16 

of what I was just talking about, of these technical 17 

studies.   18 

          So, we have a Resource Estimate Study from 19 

where we got this 244,000, but Guatemala argues, well, 20 

it's in the Inferred category, and this is not an 21 

estimate done by a Qualified Person, and so, we don't 22 
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have the confidence, and we are going to just cut it 1 

off by half, and both our Mining Experts and our 2 

Quantum Experts will talk in detail about why that is 3 

wholly inappropriate, but it is another instance of 4 

why we need to value this Project as of the date of 5 

the Award and not in 2016, because if the issue is 6 

that they don't have this technical study, well, that 7 

is not their fault, they didn't need it.   8 

          There was no need for it, but they cannot be 9 

penalized for that.  You have to place them at a 10 

position when they did have that study, and when you 11 

allow the Project to continue to operate, and you can 12 

show that it is continuing to produce this amount of 13 

gold. 14 

          As for the recovery rate, when you look at 15 

the actual data from the plant, you can see that there 16 

were recovery rates that were approaching basically, 17 

on average, 80 percent, and exceeding that on many, 18 

many occasions, including at the end when they had lab 19 

results for 92 percent recovery rate.  Now, their 20 

goal, their objective that they were aiming for, I 21 

believe, was like 85 percent on average, and SRK, our 22 
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Expert, has used a conservative 82 percent. 1 

          Now, there were times, obviously, when the 2 

plant was operating below this 82 percent, and it was 3 

on an upward trajectory, but that is very, very 4 

common.  It's a ramp-up period.   5 

          They are adjusting the plant, and 6 

Mr. Kappes, as well as SRK can talk in all the 7 

technical detail about this, but that is very commonly 8 

what you do in the first year of working with a plant, 9 

and they had taken a number of steps to raise the 10 

recovery rate, and that's why you could see it going 11 

on this upward trajectory, including they were 12 

designing--they had designed a separate tailings 13 

processing plant that was going to go into 14 

construction, but for the Measures would have gone 15 

into construction.   16 

          They had hired--had a separate consultant 17 

come out to look at the plant recovery rate and give 18 

any recommendations for, you know, continuing to 19 

improve it.  They had added columns to the flotation 20 

cells, and had in plan to add additional columns, 21 

which also increases that recovery rate. 22 
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          Now, RPA, however, uses a 50 percent 1 

recovery rate, as I noted, and I just want to point 2 

out that this, in particular, is something that is 3 

completely unrealistic, and you'll hear from our 4 

Experts next week that no plant would operate at a 5 

50 percent recovery rate.  So, this is something that 6 

has a drastic effect on our damages and, yet, is 7 

wholly unrealistic. 8 

          As I said before, that one of the 9 

differences, although both Parties agreed that the 10 

Enterprise Value of Exmingua is equal to Claimants' 11 

damages, since we wholly owned Exmingua and had no 12 

debt.  They disagree on how we account for tax, and 13 

our Expert has calculated our historical Lost Profits, 14 

not the future, but historical Lost Profits, on a 15 

pre-tax basis.   16 

          And as we showed here and as we discussed in 17 

our Briefing, and you'll hear more next week, this is 18 

the accurate way and well-accepted way of calculating 19 

tax.  And if you were to do so otherwise, Claimants 20 

would essentially be double-taxed and thereby 21 

undercompensated.  So, we have accounted for taxation 22 
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in calculating damages at Claimants' level rather than 1 

Exmingua's level, and the way in which we have done 2 

that is proper. 3 

          Now, Guatemala, by contrast, what it does is 4 

it uses--it doesn't use a DCF for the operating mine.  5 

I've already talked about the Valuation Date.   6 

          It uses a Valuation Date of 2016, and it 7 

uses a Market Approach, so it compares our Project to 8 

other projects, which it says is comparable, and 9 

derives multiple from there to calculate Exmingua's 10 

value, and that is fundamentally flawed and results 11 

severely in undercompensation, and there are a number 12 

of reasons why it's flawed, but the two most obvious 13 

is that what it does, Guatemala, is it values the 14 

entire Tambor Project together.   15 

          It doesn't separate out the operating mine 16 

from the areas that were in a pure exploratory stage, 17 

but it hadn't yet been turned into a mine, and it 18 

characterizes the entire Tambor Project at being at 19 

exploration stage.   20 

          Now, I don't think it would come as a 21 

surprise, but, generally speaking, projects that are 22 
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at an exploration stage are going to be less valuable 1 

than projects that are actually in operation.  There 2 

is a lot more uncertainty that surrounds a project 3 

that has not yet gone into operation.  Once you put a 4 

project into operation, it is de-risked to a large 5 

extent. 6 

          But here, all their comparables are at the 7 

exploration stage.  The other very big differentiating 8 

factor is, as I've noted, the gold grade of this ore 9 

is very, very high, and so--and I--maybe you don't 10 

have a concept of the entire range of gold grade, but, 11 

generally speaking, I believe it's anything over 7 12 

that is considered a very high grade.  It may even be 13 

6.  So, that's a very high-grade ore, here, at 10.6; 14 

whereas, these others are very low-grade.  And, again, 15 

a higher-grade is going to be more valuable. 16 

          So, then what Secretariat does, Mr. Rosen, 17 

what he does is he employs what he calls 18 

"reasonableness checks" to say that his calculations 19 

derive at a reasonable number, which they do not.  20 

They arrive at a de minimis number, and the first one 21 

he looks at are amounts invested, and says, you 22 
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should--I'm sorry, Madam President.  Do you?  1 

          PRESIDENT KALICKI:  Sorry.  I was waiting 2 

for an appropriate place as not to interrupt you.  I 3 

seem to have interrupted you anyway. 4 

          MS. MENAKER:  That's okay. 5 

          PRESIDENT KALICKI:  Just a heads-up, I'm 6 

advised you have about 15 minutes maximum left in your 7 

presentation. 8 

          MS. MENAKER:  Okay.  Fine.  Thank you.  9 

Thank you. 10 

          So, with respect to the reasonable checks 11 

about the amounts invested, he uses, again, amounts 12 

invested here, it is commonly accepted that using 13 

amounts invested to value a mining project or a mining 14 

company is inappropriate, because there is no 15 

correlation in that regard. 16 

          And what you really are doing, then, if you 17 

do that, is the Company faces all the downside risk, 18 

because if they go ahead and they invest and there is 19 

no gold there--right?--they never make an operating 20 

mine, they have all the downside risks, the amount 21 

invested.  That's it.  But they don't get any of the 22 
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upside risk.  And it's just not--it's commonly 1 

accepted that it's inappropriate to calculate damages 2 

in that regard. 3 

          And similarly, or for different reasons, 4 

though, his so-called check on the basis of historical 5 

transactions is also fundamentally flawed. 6 

          First of all, the historical transactions he 7 

uses are over a decade old, from 2001 to 2008.  The 8 

price of gold at that time was very considerably 9 

lower.  And the Project has changed in scope by then.  10 

It has changed in advancement by then, so you have 11 

over a decade.  It is worth a lot more now than it was 12 

worth a decade ago. 13 

          So, it doesn't reflect even like the 14 

addition of the processing plant that was there.  15 

These transactions don't reflect that, and they don't 16 

reflect, of course, putting the Project into 17 

operation. 18 

          He also miscalculates when you're looking at 19 

the past transactions, they were not just all-cash 20 

deals.  The Sellers retained either an equity interest 21 

in the beginning and later royalty payments.  And 22 
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Mr. Rosen's calculation of the amount of those royalty 1 

payments is also incorrectly calculated. 2 

          So, now, I'm going to move on past the 3 

operating mine because we have also valued two other 4 

aspects of Tambor.  The first is called Tambor's known 5 

Exploration Potential, or KEP for short.  And what 6 

that does is it assesses the well-explored near-mine 7 

targets.  So, what that means are the deposits, the 8 

targets, the gold targets that have been identified 9 

through these studies and with the data that exists 10 

very near to the operating mine.   11 

          So, these are, again, already identified 12 

targets, and when they looked at these targets, they 13 

identified three that were called "hard rock targets," 14 

and that is similar to the type of mineralization that 15 

is in the operating mine, similar type ore.  It is a 16 

steep-dipping quartz veins, and then a saprolite 17 

target, and the saprolite is near surface, so not as 18 

deep.   19 

          And there, it's in a wide, wide range and 20 

there are lots and lots of, for instance, rock 21 

samples, rock-chip samples, that have been taken of 22 
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thousands of pieces where the saprolite has been 1 

identified. 2 

          So, first, they identify this, and then they 3 

undertook, if we go back to the flowchart please, 4 

undertook to value, assign a value to the known 5 

Exploration Potential.  So, in essence--and I won't 6 

walk through every box on this chart, but, in essence, 7 

what SRK does is they look at the exploration data, 8 

they identified, as I noted, the hard rock targets and 9 

the saprolite targets.   10 

          It then applies two different methodologies, 11 

the probabilistic approaches, the--namely, the 12 

geological probabilistic approach, and the exploration 13 

status method.  They are both different well-known 14 

approaches, or well-accepted approaches, that apply 15 

probabilities to determine how much these targets 16 

would have advanced had Exmingua been able to continue 17 

to operate between 2016 and 2020. 18 

          And then our Damages Expert, Versant, 19 

provides two Market Approaches, basically the 20 

comparable companies and publicly traded companies, 21 

and publicly available transactions, to derive a 22 
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multiple, and applies that multiple to the potential 1 

gold ounces that have been determined by our Mining 2 

Experts, SRK, and then they--from that, they deduct 3 

the Costs that--what it would have cost to do this 4 

exploration. 5 

          And then Versant takes the midpoint of the 6 

values that have been arrived at, using its approaches 7 

and the outcomes of SRK's approaches and arrives at a 8 

damages amount. 9 

          For the next section, what we look at is the 10 

lost Exploration Opportunity, and that is the wider 11 

Exploration Potential; right?  So, basically, what it 12 

does is you are looking at the known Exploration 13 

Potential, and then you are going down deeper and you 14 

are going out further.   15 

          So, basically, deeper strike and a lateral 16 

continuation from the existing targets.  And then it 17 

assesses the quantity of gold that Exmingua could have 18 

potentially discovered or defined with further 19 

exploration since the time that the work on the 20 

Project ceased in 2016, and that's known as the Gold 21 

Endowment.   22 
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          So, this is the potential had they been able 1 

to continue to operate and to explore what, based on 2 

the data what could they be expected to have found at 3 

that time.  4 

          And to value that, what SRK does is it, 5 

again, reviews the geological information available as 6 

of 2016.  It identifies seven targets, and I will say 7 

there are more than double that amount of targets that 8 

are there, but it identifies seven that have the 9 

greatest potential for gold mineralization there.  So, 10 

they don't look at every target that's been identified 11 

on which we have some data. 12 

          Then they looked and identified 13 

geologically-comparable deposits to estimate, again, 14 

Tambor's Gold Endowment, and they applied 15 

probabilities on top of that to determine how many 16 

potential ounces could have been discovered, again, 17 

between 2016 and 2020, had Claimants been able to 18 

continue operating Exmingua. 19 

          Versant, again, uses its two market 20 

approaches, the comparable public companies and public 21 

transactions, applies that multiple to the potential 22 
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gold ounces, again deducts the Cost of exploration 1 

that Exmingua would have incurred in order to conduct 2 

this exploration, and then arrives at the damages 3 

calculation. 4 

          Now, I just want to make a few comments 5 

about both of those calculations together because they 6 

share many similarities.  The first is that they are 7 

both either at the mine site or they are what we call 8 

Brownfields deposits, not greenfield, and that's 9 

important because what a Brownfield deposit means, it 10 

means it's at or near an operating mine.   11 

          And as you can imagine, if you're at or near 12 

an operating mine, the probabilities of there being 13 

gold ounces there and gold reserves is magnified as 14 

compared to if I just start digging in my backyard; 15 

right?  And that would be greenfields.  Greenfields is 16 

when there is no operating mine there. 17 

          And so, here, because it is a Brownfield 18 

site, or at an operating mine, there is a much higher 19 

probability, and this is something that Guatemala does 20 

not take into account.  And when it values these, 21 

well, it assigns no value to it, it is looking at 22 
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greenfield properties and greenfield exploration, and 1 

saying this is like a 1 in--whatever--a million 2 

chance, or 1 in 100,000 chance, and that's not the 3 

case.   4 

          When you look at the data, it shows how many 5 

more times it is likely that you will have the gold 6 

there when you are at an operating mine or when you 7 

are in very close proximity to it. 8 

          The other thing is is that Versant and SRK, 9 

they both, in their methodologies, they already apply 10 

a probability of advancement to the mineral targets up 11 

to the Valuation Date, as I've been explaining, 12 

because as more exploration is done, the value of that 13 

Exploration Property, of course, increases.  Claimants 14 

have lost, through Guatemala's measures, is the 15 

opportunity to advance these nonproducing zones.   16 

          That is a lost opportunity that must be 17 

valued, and that's what we've done here is to value 18 

that.  And we have discounted that--or it's not quite 19 

called "discounting," but we've applied probabilities 20 

to that, so we are not saying that it is certain by 21 

any account that any of these deposits would develop 22 
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into a full-blown gold mine.   1 

          That is not the exercise that they are 2 

undertaking in the lost exploration opportunity.  They 3 

are looking at how far the exploration would have 4 

advanced; and, at that point in time, had that been 5 

sold, it would have been worth more than when it sold 6 

in 2016 without that advancement. 7 

          Now, when Versant does its Market Approach, 8 

just to be clear, it uses all preproduction comparable 9 

companies and transactions to value both the known 10 

Exploration Potential and the lost Exploration 11 

Opportunity.  I note before that in Mr. Rosen's 12 

comparable Market Approaches, because he values the 13 

entire Tambor Project as one Project and he compares 14 

them to Exploration Properties, they are not 15 

comparable.   16 

          But with these, with the KEP and the LEO, we 17 

do--they are not operating properties.  We don't 18 

compare them to operating properties.  We compare them 19 

to other Exploration Properties. 20 

          And, again, when I mentioned earlier about 21 

the Enterprise Value being accepted as being 22 
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Claimants' damages, and I said there were two issues 1 

in dispute in that regard.  One was the taxation 2 

methodology for historical Lost Profits, where we 3 

calculate them on a pre-tax basis.   4 

          The second was this issue of exploration 5 

costs, and Guatemala's Experts wrongly say that we 6 

don't account for that, that we are basically 7 

accepting the upside of exploration in these past 8 

four years by moving our Valuation Date forward to 9 

2020.   10 

          We are saying we ought to be given the lost 11 

opportunity costs of not doing that, and value the 12 

mining Project as of this later date, taking into 13 

account what we could have found and, yet, we're not 14 

taking into account the Cost that it would have taken 15 

for us to explore and find it.  And that's not true, 16 

because we do, and Versant does deduct the exploration 17 

costs from its KEP and LEO. 18 

          And, finally, I will just wrap up by saying 19 

that, again, very well accepted that in order for our 20 

damages to be fully repaired, we must be paid interest 21 

at a commercially reasonable rate, that commercially 22 



Page | 169 
 

B&B Reporters 
001 202-544-1903 

reasonable rate should be the U.S. prime rate plus 1 

2 percent, or something equivalent to that, compounded 2 

as is the norm, as is commercially reasonable, and 3 

would place us in the position that we would have been 4 

but for the breach, and, again, national laws on 5 

interest, whether they can be compounded or not, or 6 

the rate of interest are inapplicable in a DR-CAFTA, 7 

and has been rejected, not only in cases against 8 

Guatemala but in cases against other countries as 9 

well. 10 

          And so, with that, I would leave you with 11 

this just chart showing the summary of our damages, 12 

which amount to 82 million for the operating mine.   13 

          For the known Exploration Potential, another 14 

85 million, and for the lost exploration opportunity a 15 

range between approximately 250 and 330 million, plus, 16 

of course, interest at that commercially reasonable 17 

rate, which we, again--and for the Tribunal to award 18 

in light of the grave breaches that Guatemala has 19 

undertaken against our investment and the similarly 20 

consequential grave damages that Claimants have 21 

suffered as a result. 22 
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          So, I thank you very much for your 1 

attention. 2 

          PRESIDENT KALICKI:  Thank you, Ms. Menaker. 3 

          Your points are well noted.  We will now 4 

take the 30-minute break that was scheduled.  Giving 5 

you an extra couple of minutes, let's say why don't we 6 

return at quarter to the hour. 7 

          MR. TORTEROLA:  Madam President.   8 

          PRESIDENT KALICKI:  Yes.  9 

          MR. TORTEROLA:  I would like to say a few 10 

words, if you allow me, and the Members of the 11 

Tribunal allowed me. 12 

          We have been going, now, for--if I'm not 13 

wrong, five hours and 15 minutes--4 hours and 15 14 

minutes, since the beginning of the presentation.  And 15 

by the time in which we are going to conclude, it's 16 

going to be past 10:30 in Geneva, and this situation 17 

is the situation that I had anticipated when we had 18 

the prehearing conference call, that that was going to 19 

happen, that Guatemala was going to be 20 

disproportionately affected by this situation, and now 21 

we find that because of a situation that we have not 22 
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created, the Tribunal will be working at a late hour, 1 

that puts us at odds with Professor Zachary Douglas, 2 

which is not our intention at all. 3 

          So, first of all, I just want to convey that 4 

this is affecting Guatemala and which Claimants had 5 

the opportunity to fully present their case from the 6 

beginning to the end, and we don't know what is going 7 

to happen with our presentation, whether our 8 

presentation is going to be cut in half or not. 9 

          PRESIDENT KALICKI:  I can assure you that 10 

you will have your full allocated time for your 11 

presentation, that the Tribunal will not cut that off 12 

in any way.  The Tribunal is aware that this requires 13 

us to sit somewhat later than we originally had 14 

anticipated, but so be it.  Both Parties will have a 15 

fair opportunity. 16 

          The delays this morning were on both sides, 17 

to different degrees, but there were some delays on 18 

both sides.  In any event, we are where we are.  You 19 

will have the full opportunity to present your 20 

arguments as well. 21 

          MR. TORTEROLA:  Okay.  Just for the record, 22 
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it was only five minutes that we took to make 1 

adjustments at the very beginning, vis-à-vis more than 2 

an hour that Claimants took to adjust all their 3 

technical difficulties. 4 

          PRESIDENT KALICKI:  Unless there is an 5 

application you are making to us now, we are using 6 

more time to go over what happened this morning. 7 

          Is there an application that you wish to 8 

make to us? 9 

          MR. TORTEROLA:  I'm not making an 10 

application yet.  I'm going to take the time to confer 11 

with the authorities in Guatemala and then get back to 12 

the Tribunal when we get back to the Hearing now, in 13 

30 minutes. 14 

          PRESIDENT KALICKI:  Okay.  Well, obviously 15 

any application will be, of course, duly considered if 16 

one is made, but let us now take the 30-minute break.  17 

We will see everybody back here at quarter to. 18 

          (Lunch recess.) 19 

          PRESIDENT KALICKI: All right. We’ll 20 

come back to counsel. Assuming you are both 21 

ready to begin, we resume then with 22 
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MR.Torterola whenever you are ready. 1 

          MR. TORTEROLA:  Thank you very much, Madam 2 

President.  We are ready.  We don't have any 3 

applications to make, Madam President. 4 

          We expect the same treatment if the 5 

situation--if this becomes necessary during the two 6 

weeks that we have ahead. 7 

          PRESIDENT KALICKI:  Of course. 8 

          MR. TORTEROLA:  Thank you very much.  But 9 

besides that, we are not going to make any 10 

application, and we are ready to begin Guatemala's 11 

presentation. 12 

          I would like to first introduce my 13 

colleagues again, but just in order to tell the 14 

Tribunal how the presentation is going to go, we are 15 

going to hear for a few minutes Ms. Alba Edith Ponce 16 

de Flores.  She's the Vice Minister of Integration and 17 

International Commerce.  She will address the Tribunal 18 

for a few minutes.   19 

          Then my colleague Ms. Katherine Sanoja will 20 

discuss the facts of the case. 21 

          My colleague Domenico Di Pietro will discuss 22 
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the jurisdictional objections, and I will discuss the 1 

legal issues.  At that time, we expect to make, in the 2 

middle of my presentation, a very short break, the 3 

afternoon break, because it's going to be a long 4 

presentation.   5 

          And then my colleagues Quinn Smith and Diego 6 

Gosis are going to cover the mining section and the 7 

damages section and the Counterclaims; and, with that, 8 

we will conclude. 9 

          So, when the Tribunal is ready, we can begin 10 

our presentation.  11 

          PRESIDENT KALICKI:  Thank you.  We are 12 

ready. 13 

OPENING STATEMENT BY COUNSEL FOR RESPONDENT 14 

          MR. TORTEROLA:  Thank you very much.  I 15 

yield the floor to Madam Vice Minister.  16 

          MS. PONCE DE FLORES:  Thank you very much, 17 

Members of the Tribunal, Counsel.  Thank you for 18 

allowing me to address you prior to the presentation 19 

by Counsel.   20 

          My name is Alba Edith Flores Ponce 21 

de Molina.  I am the Vice Minister for Integration and 22 
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Foreign Trade.  I am in charge of negotiating Free 1 

Trade Agreements, Investment Agreements, as well as 2 

the administration of all of the issues derived from 3 

those agreements once signed.   4 

          For our country, foreign investment is 5 

important to empower economic growth and also to 6 

create fair and formal employment for our population, 7 

60 percent of which is between 0 and 29 years of age.  8 

Our legal system is based on nondiscrimination; 9 

therefore, we grant foreign investors the same 10 

treatment we afford to our domestic investors. 11 

          More so, since 1978, we have the national 12 

program on competitiveness that allows us to work with 13 

international and domestic investors by offering them 14 

any help they need to complete their Investment Plans.  15 

That shows the importance of investments for the State 16 

of Guatemala, and there is no logic reason for the 17 

State to cause any harm to an investor. 18 

          However, the actions of the State need to 19 

take place within the legal provisions and 20 

international commitments.  That's why each of the 21 

agencies within the Government has its own 22 
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jurisdiction and legal provisions to be applied,  and 1 

all of the decisions taken by the organs of the 2 

Executive are subject to the control of the Courts, 3 

including the possibility for that control to be 4 

exercised at the highest level through the 5 

Constitutional Court.   6 

          This is nothing else than the expression of 7 

the rule of law and the principle of governance, which 8 

all private and public persons, including the State, 9 

must follow.  Everyone has the right to resort to 10 

courts to claim for the protection of their rights, 11 

and it is the duty of the Tribunals to make a decision 12 

on those claims or requests.   13 

          Laws are applied equally and in an 14 

independent fashion.  Laws are based on international 15 

principles of human rights, and those who are 16 

entrusted to guarantee the rule of law are the courts 17 

of justice and the Constitutional Court is the highest 18 

body, whose job is to guarantee the constitutional 19 

principles that enshrines the individuals as of one of 20 

the main components of the State.   21 

          Thank you very much.  22 
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          PRESIDENT KALICKI:  Thank you very much, 1 

Vice Minister.     2 

          MS. SANOJA:  Good afternoon, Members of the 3 

Tribunal, Counsel.  My name is Katherine Sanoja.  On 4 

behalf of Guatemala, I will be addressing the relevant 5 

facts of this case. 6 

          Now, Claimants this morning told you their 7 

side of the story with selective application of the 8 

evidence.  I will now show you using Claimants' own 9 

evidence what truly happened in this case. 10 

          Unlike most mines in Guatemala, the mine is 11 

located just on the outskirts of the Guatemala City, 12 

between the municipalities of San Pedro Ayampuc and 13 

San José del Golfo.  It is less than a mile from the 14 

nearest villages.  As the crow flies, some of the 15 

homes are a mere 500 meters from the Projects.  It is 16 

literally in their backyard. 17 

          As an agricultural area, most people living 18 

in the area rely on the water and land for their 19 

livelihood. 20 

          Now, more than 50 percent of the populations 21 

surrounding the mine is Indigenous, and this is by 22 
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Claimants' own statistics taken during the EIA 1 

process, and in the town of San Pedro Ayampuc, the 2 

urban core, which is within the area of direct 3 

influence of the Project, the population is even 4 

higher, 67 percent.   5 

          Now, as a country with a large Indigenous 6 

population, Guatemala has in recent history made 7 

significant progress in recognizing the rights of 8 

Indigenous People.  After the end of a 30-year 9 

internal arm conflict involving Indigenous communities 10 

and Guatemala's military, the Government of Guatemala 11 

made a series of commitments which were key to the 12 

reconciliation process.   13 

          Among those commitments was a ratification 14 

of ILO Convention 169.  This Convention has been the 15 

law in Guatemala since 1996. 16 

          Next slide. 17 

          Against this background, Radius began 18 

exploring the area known as El Tambor, where 19 

Claimants' Project is located. 20 

          For almost a decade, Radius--  21 

          (Interruption.) 22 
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          MS. SANOJA:  Sorry.  Can you hear me?  Okay.   1 

          For almost a decade, Radius Gold attempted 2 

to attract another mining company to develop a gold 3 

mine in the area.  Goldfield, Fortuna Ventures both 4 

entered into joint ventures with Radius, but 5 

ultimately decided that it was not worth the 6 

investment.  It was not until 2008 when Claimants came 7 

along that Radius had found a willing partner. 8 

          Now, Claimants came into this Project with 9 

no consideration of the legal, political, and social 10 

risks.  Prior to signing a Letter of Intent with 11 

Radius in June of 2008, there is no evidence that 12 

these issues were considered.  It appears that almost 13 

overnight Mr. Kappes and KCA decided to invest in the 14 

Project, having simply looked at the technical 15 

aspects. 16 

          Next page. 17 

          Now, it's quite shocking the lack of 18 

consideration of these issues.  As the Inter-American 19 

Development Bank itself observed, it was well known 20 

that social conflicts had been trending in Latin 21 

America since 2000. 22 
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          Next page. 1 

          And Guatemala was no exception.  In 2 

the years prior to Claimants' investment, the ILO and 3 

issues surrounding mining projects were front-page 4 

news.  Claimants cannot claim ignorance of this risk.  5 

ILO was the law and continues to be the law. 6 

          Now, in Guatemala, social conflicts 7 

surrounding mining projects came to a head as early as 8 

2004 with the Marlin Mine.  The Marlin Mine faced 9 

fierce opposition from Indigenous communities who were 10 

demanding that they be consulted.  In the years that 11 

followed, there were international calls, including 12 

from the ILO itself, that the project be suspended 13 

until such consultations be carried out. 14 

          There were also a number of court 15 

proceedings that grappled with these issues in 16 

the years leading up to Claimants' investment.  The 17 

Court proceedings involved writ of amparos.  As in 18 

most Latin America countries, the writ of amparo has 19 

been used by Indigenous People--and it was done so in 20 

Guatemala as well--as a way to obtain constitutional 21 

protection of their rights. 22 
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          Now, as early as 2007, the Constitutional 1 

Court held that the right to consultation under the 2 

ILO Convention is unquestionable.  And in court cases 3 

that followed, the Constitutional Court maintained 4 

that the consultation must take place prior to 5 

measures that affect Indigenous communities.  In 2009, 6 

months before Claimants were embarking in their 7 

consultation process, the Constitutional Court 8 

confirmed that the consultation must take place before 9 

operations.  All of these issues caused the various 10 

administrations to issue moratoriums. 11 

          Next, please. 12 

          Now, Claimants completely ignored these 13 

issues.  Contrary to Claimants' argument this morning, 14 

Guatemala is not arguing for perfect due diligence.  15 

There is just simply no due diligence on these issues.  16 

In its Reply, Claimants only point to these two 17 

emails, which only show that they either visited a 18 

mine or planned to visit a nearby mine. 19 

          Now, despite Claimants own recognition years 20 

later that the area is historically known as a 21 

conflict area, Mr. Kappes and KCA did nothing to 22 
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address these risks, not only during the investment 1 

itself, but during the Environmental Impact Assessment 2 

process.   3 

          Instead, they embarked to obtain their 4 

permits as quickly as possible in order to avoid that 5 

politics intrude too heavily.  And in order to assist 6 

them, they hired ex-mining Director, the very Director 7 

that was issuing permits, to help them get a permit, 8 

which they obtained in 2011 during a moratorium.  It 9 

was the only permit that was issued that year. 10 

          Next page. 11 

          Now, Claimants insist that they had a 12 

high-quality EIA, and this morning Claimants' Counsel 13 

pointed to the length and the number of chapters in 14 

the EIA, but this Tribunal should not be fooled 15 

because the substance is not there.   16 

          Now, they represented during the EIA process 17 

that they would execute the Project at the most high 18 

standards of environmental and social management, 19 

standards that are accepted at international and 20 

national level.  And after the EIA was approved, 21 

Mr. Kappes. Would you please go back. 22 
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          Mr. Kappes represented that they had 1 

prepared excellent environmental social impact 2 

statement which included extensive interviews with 3 

local people, but the evidence is not there.  And 4 

Guatemala's Experts will show you how this EIA did not 5 

meet those standards. 6 

          Now, Claimants cut corners.  This morning 7 

they showed you a list of the professionals that were 8 

involved in the EIA; but the professionals that 9 

weren't there, you didn't have a hydrologist, and you 10 

didn't have someone who could address the social 11 

impact assessment.  That expertise was missing.  And 12 

these two pieces are important because the community 13 

was concerned with their water.  That was their major 14 

concern.   15 

          And Claimants also mentioned the costs.  16 

Well, the costs that they paid was a fraction of the 17 

average cost of an EIA at that time. 18 

          Next page. 19 

          Now, turning to the substance of EIA, which 20 

Claimants avoided a discussion on.  Now, remembering 21 

all the issues with the ILO and indigenous rights is 22 
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quite surprising that in the EIA there is no mention 1 

of these items.  There is no mention of how this 2 

Project is going to impact indigenous rights.  There 3 

is no mention of ILO 169.  There is no mention of the 4 

history of social conflicts surrounding mining 5 

projects, even though during the EIA process itself, 6 

Claimants became aware that there had been opposition 7 

at a nearby mine.   8 

          And then if we go to the more technical 9 

aspects of the EIA, there were no adequate baselines.  10 

And Guatemala's Experts will--we will discuss this in 11 

more detail, but basically the baselines are important 12 

because the baselines is the only way that you can 13 

measure the impact of the Project. 14 

          Now, the EIA itself is an important document 15 

in communicating with the communities.  It is the only 16 

document that is supposed to provide an assessment of 17 

the Project's risks and how the Company is going to 18 

mitigate those risks to ensure the safety and 19 

well-being of the surrounding communities.  If the EIA 20 

is not done right, it cannot provide those assurances 21 

to the community. 22 
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          Next page. 1 

          Now, there were a number of Experts that 2 

have reviewed this EIA besides Guatemala's Experts in 3 

this case; and one of them even pointed out that this 4 

was the worst quality EIA he had reviewed in more than 5 

42 years and that it would not have been acceptable in 6 

developed countries, including the United States. 7 

          Next page. 8 

          Now, let's turn to the consultation process.  9 

Now, contrary to Claimants' assertion, there were many 10 

deficiencies in this consultation process.  11 

Surrounding the mine, there were 53 communities.  Of 12 

those 53 communities, Claimants decided only to 13 

consult with five of those, which you see on this map 14 

in purple.   15 

          The communities in yellow were excluded, 16 

and, as you can see on this map, some of those 17 

communities were just as close or closer to the mine 18 

site.  And, yet, they were inapplicably excluded. 19 

          Now, let's look at the details of the 20 

consultation process that did take place.  In 2010, 21 

they held eight meetings over the course of five days.  22 
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Of those meetings, only three of them actually 1 

involved direct contact with community members.  And, 2 

as you can see on this chart, the amount of 3 

participants was minimal.  They were not inclusive.  4 

There were very few women, and there is certainly no 5 

indication that any Indigenous person attended those 6 

meetings.  The rest of the meetings that they held 7 

involved simply presentations or interviews or 8 

municipal or institutional leaders. 9 

          Now, in 2011, they did a second round of 10 

consultation, and they essentially met with the same 11 

people, and there is nothing in the record that shows 12 

what was actually discussed in those 2011 minutes.   13 

          And just to finish up here, one of the main 14 

requests from the people that did attend those 15 

consultation meetings was that they have a meeting 16 

where they would include the majority of the people in 17 

the community at a later date.  That never happened 18 

during the consultation process. 19 

          Next slide, please.  20 

          Now, even if you were to take their 21 

consultation at face value, it was deficient.  There 22 
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was no intent to gain the trust of the community and 1 

provide accurate information during the process.  They 2 

provided misleading information.   3 

          And just to cite some examples here:  In one 4 

of the meetings, they told the community that the 5 

Project would be underground.  But we know that's not 6 

true, because, in the two years that they had mined, 7 

it was open pit.   8 

          They also told the community that they would 9 

process at 150 tonnes per day, but, again, we know 10 

that's not true, because Mr. Kappes himself has stated 11 

that they averaged up to 225 tonnes and sometimes 12 

exceeded 250 tonnes per day. 13 

          They also told the community that there 14 

would be no visual pollution.  Again, if it's an open 15 

mine pit, it requires the elimination of the 16 

landscape, the vegetation that's there.  And they also 17 

said there would be no risk, basically, to the 18 

groundwater table, but the EIA itself says that, if 19 

the material is stored for a long period of time, it 20 

can leach into the groundwater table. 21 

          Next page.  22 
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          Now, the consultation process itself was 1 

just a mere checking of a box for Claimants.  They 2 

didn't really try and intend to really inform the 3 

community, and we know that because the Reports that 4 

were issued after they got the permits had--the main 5 

purpose of those was to establish a presence, to make 6 

first contacts with the population. 7 

          Next page. 8 

          Now, this isn't just Guatemala's opinion.  9 

Claimants' own consultants pointed out that there was 10 

a lack of foresight to develop, in parallel with the 11 

exploration studies, a deep study of the political and 12 

social context of the region, and they also pointed 13 

out that the COCODEs are actually not usually 14 

representative of the populations.  And if you recall 15 

my chart from previous slides, they actually didn't 16 

even meet with the COCODEs.  They didn't even follow 17 

their own methodology. 18 

          Now, even after the consultation process had 19 

finished, they didn't try to gain the trust of the 20 

community.  They hired ex-militaries to be the face of 21 

social outreach for the Project, and if they had known 22 
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anything about Guatemalan history and of the internal 1 

armed conflict, they would have known that was a huge 2 

mistake.  3 

          Next page. 4 

          Again, this isn't just Guatemala's opinion.  5 

CEDER, who had been hired by Claimants in 2013 to 6 

assist with the conflict, interviewed 7 

people--interviewed the Owner, interviewed geologists, 8 

interviewed the machine owner--and they all came to 9 

the same conclusion:  Hiring these ex-militaries was a 10 

huge mistake and actually exacerbated the conflict. 11 

          Now, it should have come to no surprise to 12 

Claimants that ignoring the importance of a proper 13 

consultation would lead to social unrest.  As the 14 

Inter-American Development Bank observes:  "Faulty or 15 

fast-organized consultation processes are triggers for 16 

these types of conflicts." 17 

          Next page. 18 

          Now, independent of the ILO, Claimants had a 19 

duty to mitigate the social risks of the Project.  By 20 

the time of Claimants' investment, the mining industry 21 

had recognized the importance of a social license and 22 
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has been in the last decade in a top ten business risk 1 

for mining companies.  Even knowing that this is a 2 

risk, the Claimants did very little to address it, and 3 

never actually obtained social license.  And you will 4 

hear from Guatemala's Experts, who will further 5 

elaborate on this point. 6 

          Now, Claimants this morning cited to a 7 

protest that was led by a Congressman Mejia, but they 8 

are confusing that protest with the local opposition 9 

that followed that was formed by local residents.   10 

          In March of 2012, community members started 11 

a blockade outside of the Project.  These were men, 12 

women, and children from the local area.  They were 13 

concerned about their water.  They were concerned 14 

about their land. 15 

          Next page. 16 

          Now, Claimants tried to discredit these 17 

people as being outsiders paid by NGO, but Claimants' 18 

own evidence shows that these were residents of the 19 

local communities that surrounded the mine. 20 

          Next page.  Next page, please.   21 

          Now, instead of engaging with this 22 
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community, Claimants only fueled the conflict.  Within 1 

days of the blockade having started, Mr. Kappes was 2 

already looking to get rid of the roadblock, even if 3 

that meant paying off the protestors from monies that 4 

had been allocated to social programs.  And, within a 5 

few months, there were already discussions about using 6 

force to break the blockade. 7 

          Next page. 8 

          Now, within six months of the blockade 9 

having been in place, and after the shooting of one of 10 

the leaders of resistance, Radius exited the Project.   11 

          Now, Claimants deny the reasons for Radius's 12 

decision to exit, but Radius itself has stated in a 13 

press release that it was "seeking to divest 14 

problematic assets and to focus capital and expertise 15 

on areas less conflicted." 16 

          Next page. 17 

          Now, again, Mr. Kappes and KCA, instead of 18 

using dialogue to talk to these people, hear what 19 

their concerns were, they resorted to political 20 

pressure to try and get rid of the opposition. 21 

          Next page. 22 
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          (Video played.) 1 

          MS. SANOJA:  And as you will see, Claimants 2 

didn't want a dialogue.  They simply wanted to operate 3 

at whatever cost. 4 

          Next page. 5 

          Now, Claimants' plan to deal with the 6 

opposition was to create a counterdemonstration group 7 

and to instigate police action. 8 

          Now, Claimants this morning falsely 9 

portrayed that there were blue helmet workers that 10 

were supporting the mine.  This was the exact group 11 

that they had formed to create division in the 12 

community and confront the opposition.  And we will 13 

watch some of those actions now. 14 

          (Video played.) 15 

          MS. SANOJA:  Now, this gentleman you see 16 

here in the yellow helmet is ex-Lieutenant Silas 17 

Orozco, an Exmingua employee, and for his actions that 18 

day, he was sentenced by a court.  During those court 19 

proceedings, he was represented by Exmingua's own 20 

lawyers, and Exmingua never publicly apologized for 21 

these events. 22 



Page | 193 
 

B&B Reporters 
001 202-544-1903 

          Now, they used other tactics.  They 1 

would flyer the neighborhoods, dropping flyers from 2 

helicopters, flyers that sought to discredit the 3 

opposition.  And Claimants' own consultants recognized 4 

that there were mistakes in these type of tactics, 5 

that these were military-type tactics, 6 

counterinsurgency practices, that included community 7 

monitoring, surveillance, and control. 8 

          When these tactics did not yield the desired 9 

results, they opted to use force.  And in this picture 10 

here, you will see one of the former generals, 11 

Archila, who was part of the social outreach group 12 

from SMCA, instructing members of the Civil National 13 

Police. 14 

          Next page. 15 

          Eventually, Claimants got their way and were 16 

able to violently evict the members of the resistance, 17 

resulting in a number of injuries to those that were 18 

in attendance. 19 

          Next page. 20 

          Now, since that eviction on May 23, 2014, 21 

Claimants enjoyed around-the-clock police protection 22 
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through 2016.  Claimants this morning told you that 1 

the police disappeared in 2016, but there's a 2 

photograph stamped on the bottom of this slide that 3 

shows that there's a tent there in front of 4 

Progreso VII with a 24/7 police presence. 5 

          Next page. 6 

          Now, this morning Claimants told you that 7 

they provided generous support to the community, but 8 

the benefits--if we can call them benefits--that were 9 

provided to the community were minimal and sporadic.  10 

And just to cite some examples:  In education, there 11 

were some educational initiatives in 2012, but they 12 

disappeared after that.  Infrastructure was minimal 13 

and only appears at the later part of 2014.   14 

          It is really hard looking at the documents:  15 

How much money was really spent that directly 16 

benefited the communities?  It appears that most of 17 

the budget for social programming was spent on these 18 

"Hot Dog Parties," on creating an information network 19 

that would embark on a pro-mining campaign to gain 20 

support for the mine. 21 

          Next page. 22 
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          Now, after they were violently evicted, the 1 

community felt they had no other choice but to seek 2 

legal action before Guatemala's courts.  One of the 3 

proceedings that they filed was before the Third 4 

Instance Court, and they requested that--and, again, 5 

this is the use of an amparo, which I mentioned 6 

previously.  They requested that the municipality stop 7 

the construction work at the mine, and they requested 8 

that the consultations of neighbors be carried out, 9 

and that the municipality authorize and issue a valid 10 

construction permit. 11 

          Next page. 12 

          Now, under the municipal code in Guatemala, 13 

when you get a construction permit, there is a 14 

requirement to consult with neighbors, and that is 15 

what the community was seeking. 16 

          Next page. 17 

          The Court ultimately determined that there 18 

was no valid construction license and ordered the 19 

suspension of all construction works and also ordered 20 

that the consultation take place. 21 

          Next page. 22 
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          Now, Claimants say that the evidentiary 1 

findings of the Court were not well-reasoned, but, in 2 

investigations and audits that were performed 3 

separately, they came to the same conclusions.  The 4 

controller's office did an audit of the Municipality's 5 

records.  Now, here on the left you have what 6 

Claimants have purported to be the construction 7 

license, and during the audit, it was confirmed that 8 

the signatures do not coincide, and that, actually, 9 

that signature is not the signature of the municipal 10 

secretary. 11 

          Next page. 12 

          They also checked the official books of the 13 

Municipality, and there is no record of those 14 

meetings.  Actually, on that date that these minutes 15 

purport to be, there are other meeting minutes for 16 

other issues that the council addressed that day.   17 

          The auditors also reviewed the remaining 18 

months prior to and after and could not find a copy of 19 

these minute meetings in the official books of the 20 

Municipality. 21 

          Next page. 22 
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          Now, even if this Tribunal were to take the 1 

document that Claimants have presented as the 2 

construction license, not all of the infrastructure 3 

that was at the mine site actually had a construction 4 

license.  As you can see here, the tailings which were 5 

constructed were not part and are not mentioned in 6 

those minutes from the Municipality.  And this is 7 

critical, because the permit is not just a piece of 8 

paper.  A construction permit provides regulatory 9 

oversight over infrastructure works to ensure their 10 

safety.   11 

          Now, the tailings pose one of the highest 12 

risks to the health and safety of communities. 13 

          If we could go to the next slide.  14 

          And they have been a major source of 15 

contamination in other mining around the world.  In 16 

this case, there were tests performed at the tailings 17 

on the site which revealed discharge limits exceeding 18 

245 times the limits set by the law.  And, considering 19 

that the area was prone to earthquake, this posed a 20 

huge risk to the surrounding communities. 21 

          And I just want to make a note here because 22 
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Claimants emphasized that there was a payment of the 1 

permit.  Well, a payment doesn't equal a permit. 2 

          Next page. 3 

          The community also filed separate actions to 4 

enforce their right of consultation under ILO 169, and 5 

one of these was filed by the Kaqchikel community, 6 

which was located right next to the Project.  In 7 

November 2015, the Court--next slide, please. 8 

          The Court granted a provisional amparo 9 

ordering the suspension of the Mining License.  Again, 10 

the Court simply applied the ILO Convention 169, which 11 

was the law and has been the law in Guatemala since 12 

1996.   13 

          Now, in each of these proceedings, Exmingua 14 

was afforded every opportunity to present its case, to 15 

present evidence, as will be confirmed by Guatemala's 16 

legal expert.  For the sake of time, I will not go 17 

into the details of each of these proceedings, but you 18 

will hear about them from Mr. Torterola during his 19 

presentation. 20 

          Now, Claimants completely disregarded the 21 

law in a number of ways.  The first was, in February 22 
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2015, an inspection revealed that almost 50 percent of 1 

the environmental commitments were not being complied 2 

with.  And, again, just to give you a few examples, 3 

there was no erosion and runoff control measures.  4 

There was a poor handling of solid waste and dangerous 5 

substances observed.  There was no warehouse to store 6 

materials and dangerous substances.  There was no 7 

spill containment structure.  There was no suitable 8 

place for temporary storage of hazardous waste.   9 

          This is not the typical findings that you 10 

would find, as Claimants have tried to portray.  This 11 

is not a restaurant.  There are significant risks when 12 

you're dealing with a mine. 13 

          Next. 14 

          Now, they also ignored the Court's orders.  15 

They did not stop construction, as you will see here. 16 

          (Video played.) 17 

          MS. SANOJA:  Now, not only did they ignore 18 

this Court order, but they also ignored the Court's 19 

order suspending their license.  They continued to 20 

mine illegally.  And here you see a picture of one of 21 

the helicopters that was flying out the concentrate 22 
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after their license had been suspended.  The 1 

helicopter operator was concerned that it was doing 2 

something illegal, and Mr. Kappes reassured him that 3 

they could continue flying out the concentrate. 4 

          MEM also conducted an inspection and 5 

confirmed that they had continued activities at the 6 

mine after the suspension had been ordered.  7 

          Next page. 8 

          Now, naturally, the community felt 9 

frustrated because Claimants showed no intent to 10 

comply with Guatemalan law.  There were a number of 11 

complaints that were filed to investigate Exmingua for 12 

the illegal exploitation, and, as a result of those 13 

complaints, there was an investigation opened. 14 

          Next page, please. 15 

          There was an investigation opened, and 16 

during that investigation was when they detained the 17 

four workers for carrying concentrate that had been 18 

illegally mined.  MEM also issued a fine. 19 

          Next page, please.  20 

          Now, Exmingua did not pay the fine.  They 21 

refused to pay the fine for almost four years, so 22 
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naturally Guatemala had to enforce the law and started 1 

proceedings in order to enforce the payment of that 2 

fine.  It was only under a threat of garnishment of 3 

their bank accounts that they finally paid that fine. 4 

          Next page. 5 

          Now, all of these proceedings were not an 6 

attempt, as Claimants tried to portray, to 7 

discriminate, to harass or intimidate them.  They were 8 

all a direct result of Claimants' own violations of 9 

the law.  The criminal investigation concerning the 10 

construction permit was simply because there was no 11 

valid permit.   12 

          The criminal investigation regarding the 13 

illegal exploitation was a direct result of them 14 

continuing to exploit after they had been ordered to 15 

stop. 16 

          The administrative proceeding regarding the 17 

noncompliance of environmental commitments, again, 18 

this was because they had completely failed to comply 19 

with the commitments that they said that they would 20 

during the EIA. 21 

          Next page. 22 
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          And even their noncompliances came to the 1 

attention of a U.S. Congressman, who wrote to the 2 

President requesting that he use his authority to 3 

ensure that KCA and Exmingua immediately comply with 4 

the court ruling and cease all illegal operations. 5 

          Now, I'm going to end here and discuss a 6 

little bit about the Santa Margarita Project.   7 

          Claimants really cannot show a valid 8 

impediment to developing the Santa Margarita Project.  9 

As you can see on this map, Santa Margarita and 10 

Progreso VII are located in different areas.   11 

          Now, Claimants have said that they couldn't 12 

carry out the social studies because they couldn't 13 

access the site or the nearby communities to Santa 14 

Margarita because of a blockade in front of 15 

Progreso VII.  There is just absolutely no evidence 16 

that supports Claimant's Claims.  Their own Notary was 17 

able to arrive at the destination without issue.  18 

There is no mention of him feeling threatened.  And 19 

Guatemala sent its own Notary out there and was able 20 

to confirm that there was a distinct and separate 21 

access road to get to the Santa Margarita that does 22 
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not involve going anywhere near the front entrance of 1 

Progreso VII.  Therefore, Members of the Tribunal, 2 

there is absolutely no evidence to support Claimant's 3 

Claim that they had an impediment to developing Santa 4 

Margarita. 5 

          With that, I pass the floor to my colleague 6 

Domenico Di Pietro who will discuss the objections to 7 

jurisdiction in this case.    8 

          PRESIDENT KALICKI:  Thank you, Ms. Sanoja.   9 

          I think you are still on mute, 10 

Mr. Di Pietro. 11 

          MR. DI PIETRO:  Hello. 12 

          PRESIDENT KALICKI:  Thank you.  We can hear 13 

you now. 14 

          MR. DI PIETRO:  Thank you very much.   15 

          Madam President and Members of the Arbitral 16 

Tribunal, as mentioned by my colleague Ms. Sanoja, I 17 

will address jurisdiction of the Tribunal, including 18 

the need to reconsider the Tribunal's findings in the 19 

Decision on Respondent's preliminary objections. 20 

          Guatemala reiterates its jurisdictional 21 

objections relating to the National Treatment and Most 22 
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Favored Nation Claims.  Pursuant to the nonconforming 1 

measures provision under Article 10.13 of the 2 

CAFTA-DR, Guatemala has reserved with respect to 3 

National Treatment the right to adopt or maintain any 4 

measure that grants rights or preferences to socially 5 

or economically disadvantaged minorities and 6 

Indigenous Peoples.  7 

          Third, "Measures" means any law, regulation, 8 

procedure, requirement, or practice.  Therefore, it is 9 

the procedures' requirements or practices conferring 10 

protections onto the Indigenous communities that fall 11 

within the reservation, not the difference in those 12 

procedures or practices.  All actions allegedly in 13 

breach of the National treatment obligation complained 14 

by Claimants do not amount to a breach.  But, in any 15 

event, those actions were taken to enforce, to protect 16 

the rights of the Indigenous communities in Guatemala. 17 

          Also, under Annex 2, Guatemala exempted all 18 

matters related to disadvantaged minorities and 19 

Indigenous People as a sector.  If the Measures 20 

carried out by Guatemala are related to Indigenous 21 

People, then they properly fall within the sector and 22 
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outside the Tribunal jurisdiction. 1 

          With respect to the Most Favored Nation 2 

Treatment, Guatemala has reserved, under Annex 2, the 3 

right to treat U.S. investors differently from those 4 

from any country that has a preexisting treaty with 5 

Guatemala.  Without more, Claimants suggest that the 6 

meaning of the reservation cannot be so broad as to 7 

provide Swiss investors with more favorable treatment 8 

compared to treatment made available under CAFTA-DR. 9 

          Interestingly enough, that is exactly what 10 

the reservations meant and how it is expected to be 11 

enforced.  Therefore, both the National treatment and 12 

MFN claims fall outside the jurisdiction of this 13 

Arbitral Tribunal. 14 

          Respondent also maintains its stance with 15 

respect to lack of Jurisdiction and Admissibility of 16 

the claims resulting from the legality of Claimants' 17 

investment.  The analysis as to the legality of the 18 

investment should not be limited to the legality of 19 

the transaction by which the shares were acquired.  20 

Claimants acquired shares in a mining project in 21 

relation to which important permits and authorizations 22 
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were needed.  Their failure to acquire the permits and 1 

authorizations made the investment illegal, ab initio. 2 

          Investment arbitration is not available to 3 

investors that fail to operate, not just make, an 4 

investment in compliance with the relevant treaty, the 5 

domestic laws of the Host State, and principles of 6 

international public policy. 7 

          In this dispute, the legality requirement is 8 

in place in the Covenants of Investment, and it is 9 

also contained under CAFTA-DR Article 10.28.  Also, 10 

the Foreign Investment Law of Guatemala includes a 11 

definition of "investment" requiring that investments 12 

are carried out in accordance with pertinent laws and 13 

regulations.  As a result, legality must be 14 

necessarily--must necessarily extend to Claimants' 15 

operational behavior.   16 

          Claimants operated their investment with 17 

unclean hands in serious violation of fundamental 18 

principles of international law and Guatemalan law, 19 

amongst other things, by ignoring the rights of local 20 

communities, erecting the mine's infrastructure 21 

without a valid construction permit, violating 22 
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environmental laws, and failing to abide by the orders 1 

of the Guatemalan courts.  It follows that Claimants' 2 

claims are inadmissible and the Tribunal, in any 3 

event, has no jurisdiction. 4 

          Now, moving to the need to reconsider the 5 

Tribunal's Decision.  As this Tribunal knows, pursuant 6 

to Article 44 of the ICSID Convention, Arbitral 7 

Tribunals enjoy ample procedural powers, which include 8 

the power to reconsider Decisions rendered during the 9 

proceedings.  The ICSID Arbitration Rules confirm such 10 

ample powers.  Under ICSID Rule 38(2), Tribunals can 11 

reopen the proceedings before the Award is issued on 12 

the ground that new decisive evidence is forthcoming 13 

or that there is a need for clarification. 14 

          Now, if Tribunals are entitled, as they are, 15 

even to reopen closed proceedings, it must follow that 16 

they can reopen and reassess disputed issues before 17 

the proceedings are closed.  Rule 38 would not make 18 

any sense if new evidence can be admitted or 19 

clarification sought, but Decisions taken in the 20 

absence of new evidence or clarification cannot be 21 

changed. 22 
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          Even more to the point, Rule 41 reflects the 1 

Tribunal's procedural prerogatives with specific 2 

reference to jurisdiction.  3 

          Pursuant to Rule 41, while the Parties must 4 

raise any issues concerning the jurisdiction of the 5 

Tribunal as early as possible, the Tribunal may, on 6 

its own initiative, consider at any stage of the 7 

proceeding whether the dispute is within its own 8 

jurisdiction.  Rule 41 does not say that the Tribunal 9 

may not do so after a Decision has been issued.  And 10 

the absence of any such limitation is extremely 11 

important.   12 

          According to earlier misconceptions, the 13 

Decisions are final and, as such, are incorporated in 14 

the final Award.  But there is a contradiction in 15 

terms.  If a Decision is res judicata, it should be 16 

open to challenge immediately.  Why should it sit 17 

dormant and immutable in respect to what emerges in 18 

the ongoing proceeding?  Indeed, any adjudication 19 

process must provide for immediate forms of redress.  20 

It would be inconsistent with general principles of 21 

law and, indeed, common sense if a party had to wait 22 
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years to challenge an adverse Decision on Jurisdiction 1 

if the Decision is final. 2 

          Recent Decisions definitely remove the 3 

uncertainty as to whether Tribunals can reconsider 4 

Decisions. 5 

          Respondent filed the Decisions rendered in 6 

KRUK v. Spain, Cumberland v. Spain, and 7 

InfraCapital v. Spain issued within the last three 8 

months.  In those proceedings, each Tribunal found 9 

that ICSID Tribunals have the power to reconsider 10 

their Decision.  And I'm not surprised that, today, 11 

Counsel for Claimants dropped any conversation in that 12 

respect. 13 

          The Tribunal, therefore, must assess the 14 

jurisdiction and previous findings throughout the 15 

proceedings.  And Parties must pursue the 16 

reconsideration when appropriate as soon as possible.  17 

It should not leave reconsideration to the Annulment 18 

stage if there are grounds to do so while the Merits 19 

phase is still ongoing.  One should consider in that 20 

respect that the power of analysis of Annulment 21 

Committees is rather limited.  In addition to that, 22 
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the Party resisting the annulment might, 1 

unsurprisingly, argue that reconsideration should have 2 

been sought timely during the Merits phase of the 3 

Arbitration. 4 

          The power and, I would suggest, the duty to 5 

reconsider is particularly meaningful where a Decision 6 

has been taken on an expedited basis without the 7 

benefit of full briefing about facts and legal 8 

arguments. 9 

          In this case, the Tribunal's Decision was 10 

issued on an expedited basis pursuant to CAFTA-DR 11 

Article 10.20.5.  Decisions taken under this procedure 12 

are possibly more akin to Interim Measures than to 13 

final Arbitral Awards. 14 

          We know that certain of the Tribunal's 15 

findings in the Decision were based on Claimants' 16 

allegations pursuant to Article 10.20.4(c).  The same 17 

methodology was de facto applied with respect to the 18 

Decision on Respondent's preliminary Objection to 19 

Jurisdiction because--under Article 10.20.5.  Because 20 

of the procedural circumstances in this case, also, 21 

the Decision on Jurisdiction was taken with limited 22 
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information and based on what Claimants argued.  Since 1 

the adoption by majority, and on an expedited basis, 2 

of the Decision, the Parties have filed Memorials, 3 

Witness Statements, Expert Reports, factual evidence, 4 

and Legal Authorities for thousands of pages.  The 5 

Tribunal has also benefited from the filing of the 6 

United States Non-Disputing Parties submission. 7 

          Respondent respectfully submits that, having 8 

been fully briefed, the Tribunal should reconsider 9 

whether shareholders can bring claims for reflective 10 

losses.  In any event, should consider that Claimants 11 

have failed to give substance to a valid claim under 12 

Article 10.16.1(a), and should finally establish that 13 

the Claimants' Full Protection and Security claim is 14 

time barred.  We briefly address those items in turn. 15 

          The Tribunal should reconsider the expedited 16 

Decision allowing Claimants to pursue a claim for 17 

reflective losses.  The Tribunal is now in a position 18 

to reconsider the question whether a shareholder, like 19 

Claimants in this case, can seek compensation for 20 

reflective losses.  It is somehow understandable that 21 

the majority of the Tribunal, addressing a thorny 22 
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issue on an expedited basis, may have preferred to 1 

deny Respondent's objection, allowing Claimants to 2 

better develop, in the course of the arbitration, the 3 

actual control of their claims. 4 

          However, at this stage, with the benefit of 5 

the Parties' Pleadings, as well as the dissenting 6 

opinion by Professor Douglas, the Tribunal can finally 7 

settle a fundamental issue of public international 8 

law. 9 

          Also, in the Non-Disputing Parties' 10 

submission, the United States provided their reading 11 

of Article 10.16.1 in line with Guatemala's reading of 12 

the same provision.  The United States' submission 13 

before this Tribunal carries considerable weight for 14 

several reasons, and Guatemala welcomes the active 15 

participation of the U.S. in these proceedings. 16 

          The participation of, and the arguments made 17 

by, the U.S. are very important for many reasons.  18 

First, because the other parties of the Treaty have 19 

neither objected to nor dissented with the submissions 20 

filed by the United States.  Also, the CAFTA-DR was 21 

influenced by the United States 2004 Model BIT.  The 22 
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United States is a highly relevant and significant 1 

Non-Disputing Party because it is the home country and 2 

the State of nationality of the Claimants.  The fact 3 

that Guatemala and the United States understand the 4 

scope of application of Article 10.16.1 in the same 5 

way provides for compelling guidance to the Tribunal, 6 

at least.  These issues are particularly sensitive, 7 

certainly ones that command reconsideration at this 8 

stage. 9 

          How can Claimants be allowed to receive such 10 

protection?  What expectation should they have in that 11 

respect?  Are they entitled to such protection in 12 

their own country?  Are they entitled to that 13 

protection under Guatemalan law?  Of course not.  But 14 

most importantly, as far as international law is 15 

concerned, the U.S. and Guatemala agree that they are 16 

not entitled to such protection under the CAFTA-DR.  17 

The Tribunal does not have the power to add treatment 18 

that the relevant Parties did not intend to provide to 19 

fund investors in the first place.  For this reason, 20 

the Tribunal is most respectfully urged to reconsider 21 

its Decision on preliminary objections insofar as it 22 
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ruled that a shareholder can recover a reflective loss 1 

for damage through Article 10.16.1(a) of the CAFTA-DR. 2 

          In any event, Claimants have failed to 3 

demonstrate a valid claim under Article 10.16.1(a) of 4 

the CAFTA-DR.  The Tribunal clarified in the Decision 5 

that Claimants' right to proceed was premised on 6 

Claimants proving that their Claim is different from 7 

the loss that might have been suffered by Exmingua.  8 

Claimants have failed to formulate a genuine indirect 9 

loss claim.  They have, therefore, failed to meet the 10 

very condition on the basis on which the Tribunal 11 

allowed this Arbitration to reach the Merit stage in 12 

that respect.   13 

          Even today, we had--the Claimants are not 14 

making a claim for diminution of value of shares as a 15 

result of the alleged breach of treaty obligations.  16 

What Claimants are asking for are damages that, if 17 

true, only Exmingua by itself has suffered, including 18 

loss of cash flow, value of impounded concentrate, 19 

loss in the value of the operating mine, and so on. 20 

          As a result, Claimants' action falls outside 21 

the jurisdiction of this Tribunal.  And we 22 
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respectfully remind the Tribunal that Claimants also 1 

have failed to formulate claims in compliance with 2 

Article 10.16.1(b). 3 

          I now move to the third and final issue that 4 

we wish to highlight in this section, and it is with 5 

Full Protection and Security. 6 

          The Tribunal denied Respondent's application 7 

pursuant to Article 10.20.5.  However, the Tribunal in 8 

the Decision expressly established a necessity to 9 

reconsider that part of the Decision at a later stage. 10 

          That reservation is important because it 11 

confirms the Tribunal's power to reconsider a denial 12 

and it clarifies that the FPS Claim is still 13 

sub judice as regards jurisdiction.  We now know for a 14 

fact that Claimants have not established that their 15 

FPS claim is not time barred.  Pursuant to 16 

Article 10.18.1, an investor wishing to bring a claim 17 

against a State must do so within three years from 18 

when it first acquired, or should have first acquired, 19 

knowledge about the breach and the loss.  This 20 

provision operates as lex specialis, and I don't think 21 

that can be challenged, and indeed it's not being 22 
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challenged. 1 

          Claimants, however, are trying to bypass 2 

this treaty application of Article 10.18.1 by focusing 3 

on some alleged instances of failure to provide Full 4 

Protection and Security conveniently falling within 5 

the three-year time limit. 6 

          However, Claimants have failed to 7 

demonstrate that any State actions or inactions that 8 

might have amounted, in principle, to a breach of the 9 

FPS obligation actually took place in the relevant 10 

time period.  Most important, whether under 11 

international law it continues the breach, extends the 12 

time limit to bring an action until the alleged breach 13 

is removed, it's not relevant in this case because the 14 

CAFTA-DR Contracting Parties agree to the lex 15 

specialis provision and required Claimants to commence 16 

Arbitration within three years since Claimants first 17 

learned of the alleged breach and the alleged loss. 18 

          Knowledge about the alleged breach and the 19 

alleged loss cannot be acquired for the first time, 20 

multiple times, on a recurring basis.  Any different 21 

reading would deprive Article 10.18.1 of any meaning 22 
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and purpose.  The evidence on record shows that 1 

Guatemala's alleged failure to prevent acts that would 2 

harm Exmingua commenced in 2011.  We have several 3 

pieces of evidence that demonstrate Exmingua's 4 

knowledge in that respect.  However, today, in order 5 

to save time, I would like to focus my attention on a 6 

specific document. 7 

          This is the letter.  If we can move forward 8 

maybe one or two slides, please.  We are looking at 9 

White & Case letter dated 2013.  That letter.  Yes, 10 

that one. 11 

          That letter is very important because, first 12 

of all, it identifies a period in time where Claimants 13 

were already complaining about organized 14 

antidevelopment protestors and having continuously, 15 

systematically, and illegally blocked the entrance to 16 

Progreso VII, and that prevented employees from 17 

conducting any permitted exploitation activities.  18 

Very interesting.   19 

          In the next page--I will stay on this slide, 20 

page 3 of that letter--Counsel for Claimants, White & 21 

Case, say that Guatemala is responsible for this 22 
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continued refusal to act in the face of unlawful 1 

conduct that causes serious and continuing harm to 2 

protect a U.S. investment.  The Claimants reserve the 3 

right to present claims against Guatemala in 4 

international arbitration in order to obtain 5 

compensation for the losses suffered as a consequence 6 

of the Guatemala's breach of the DR-CAFTA. 7 

          Now, in summary, Claimants were aware of the 8 

difficulties since 2011 or 2012, at the latest in 9 

2013, (78) and they considered Guatemala in breach of 10 

its FPS obligations.  They claim to have suffered a 11 

harm because of Guatemala's alleged breach, considered 12 

Guatemala's alleged breach as one actionable under the 13 

CAFTA, but they did nothing.  Claimants argued that 14 

post-November 2015 occurrences display a distinct 15 

factual matrix, and this factual--distinct factual 16 

matrix constitutes a separate and standalone breach of 17 

the DR-CAFTA.  The evidence shows otherwise.   18 

          Almost all the requests for permission to 19 

protest produced by Claimants prove that the purpose 20 

of the protests was the same.  More generally, the 21 

so-called "factual matrix" was the same, the same 22 
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mining investment, the same communities and 1 

demonstrators, the same disappointment about 2 

Exmingua's lack of interest in consulting with 3 

Indigenous People, and no actual difference in the 4 

intensity of demonstrations. 5 

          The Tribunal, at Paragraph 224 of the 6 

Decision, identified important factual questions to be 7 

determined in order to establish the time limits of 8 

any Full Protection and Security claim, issues that 9 

the Tribunal could not determine at that time.  10 

Claimants have failed to provide the evidence that the 11 

Tribunal legitimately expected.  To the contrary, the 12 

evidence on record shows that, at the latest, in 2013, 13 

Claimants were aware of circumstances that, by their 14 

own admission, justified a claim for breach of the FPS 15 

obligation. 16 

          Also, Claimants have failed to demonstrate 17 

that the alleged actions and inactions 18 

post-November 2015 actually took place.  And if they 19 

did take place, Claimants have failed to demonstrate 20 

why those instances should be considered as a separate 21 

breach.  Therefore, the Tribunal lacks jurisdiction 22 
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with respect to Claimants' Full Protection and 1 

Security claims because those claims are time barred. 2 

          Madam President and Members of the Tribunal, 3 

I am grateful for your attention.  Unless there are 4 

questions, I would like to leave the floor to my 5 

partner Dr. Torterola. 6 

          Thank you. 7 

          PRESIDENT KALICKI:  Thank you.  Thank you 8 

very much.  No, that's fine.   9 

          Let us proceed then, Mr. Torterola.  10 

          MR. TORTEROLA:  Thank you very much, Madam 11 

President.   12 

          Members of the Tribunal, what is the 13 

international law applicable to this dispute?  As I 14 

prepared the strategy of this case, I thought it was 15 

critical that this Tribunal should resolve this 16 

dispute, not only through the prism of the CAFTA-DR 17 

Investment Chapter, but also applying other sources of 18 

international law.  This case needs a holistic 19 

approach because this case is not only about the 20 

rights of the investors, it is also about the 21 

competing interests and human rights of the population 22 
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neighboring the mine sites.  1 

          As the Tribunal will realize, this case is 2 

not about this case alone, but it is also about the 3 

future of many people in Guatemala, including the way 4 

in which Guatemala treats, in the future, their 5 

indigenous rights.  6 

          We need to remember that Tribunals, the 7 

Tribunals, Investment Tribunals are creators of 8 

international law, apply international law, and are 9 

governed by all the sources of international law, and 10 

Article 38 of the ICJ statute, not only by the BITs, 11 

and in this case the CAFTA-DR investment dispute. 12 

          Article 42 of the ICSID Convention and 13 

Article 10.22.1 of the CAFTA DR Treaty, both refers 14 

the Tribunal to apply all sources of international law 15 

under Article 38 of the ICJ statute.   16 

          And I would like to add something else here.  17 

You will find an exhibit in the proceedings, which is 18 

R-0072.  That is a paper by a Ph.D. student in Geneva, 19 

Ms. Mihaela-Maria Barnes.  And she says--and I 20 

agree--that social license should be considered part 21 

of the applicable law. 22 
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          Claimants' case is a textbook case, as Ms. 1 

Barnes explained, citing the mining industry, where 2 

social license concept originates, first you get a 3 

blockade, and then the demonstrators will use the 4 

legal system, and, finally, the Project will fail, 5 

what Ms. Barnes says.  It is exactly, exactly what 6 

happened in this case.  7 

          I want to make a comment within--in 8 

parentheses, within brackets, which is that Guatemala 9 

does not support in any way the community.  Guatemala 10 

is not La Puya.  Guatemala made very clear in the 11 

proceedings that La Puya is La Puya, and it has its 12 

own opinion, and Guatemala, it's an impartial observer 13 

of the situation that happened between two factions.   14 

          But as Ms. Sanoja explained, Claimants 15 

created the opposition, it treated the population 16 

neighboring to the mine, with extreme disregard of 17 

their rights, and the community responded.  And the 18 

communities are behind all the legal proceedings that 19 

trigger the intervention of Guatemalan courts.   20 

          Claimants did not conduct any legal, social, 21 

and human rights due diligence, no legal due diligence 22 
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whatsoever.  If they had, they would have realized 1 

that what the Guatemalan civil society was urgently 2 

requesting the implementation of ILO Convention 169. 3 

          Guatemala cannot be found responsible for 4 

complying with its international law obligations, 5 

especially in a case like this one, in which the 6 

investor has shown so much disrespect for the national 7 

law. 8 

          Members of the Tribunal, you have here the 9 

opportunity--I'm sorry--to show the international 10 

community how investment arbitration, that we are so 11 

proud of, is not impervious to the suffering of the 12 

people and to the international human rights. 13 

          What is this case really about?  This case 14 

is really about the Constitutional Court suspension of 15 

the Progreso VII Mining License.  Except for the Full 16 

Protection and Security Claim, there is one common 17 

thread that weaves together all the Claimants' 18 

complaints:  the Constitutional Court's Decision to 19 

suspend the Progreso VII exploitation license.   20 

          Indeed, if you read between the lines, of 21 

everything that has been said this morning is not even 22 
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about the Constitutional Court Decision to conduct a 1 

consultations.  It's about the suspension while the 2 

Court needed to suspend the mine.  And if you were to 3 

put yourself and make that Decision on behalf of the 4 

Court, you would be an appeal Tribunal.   5 

          You will be second-guessing the 6 

Constitutional Court, and I will explain now many 7 

things about how the Constitutional work--Court works 8 

in Guatemala, which is very important for you to 9 

understand everything that is going on in this case.  10 

But before I jump in the ILO 169 amparo, I want to 11 

first address the--a different amparo, one that runs 12 

in parallel to the ILO 169 in which Claimants have 13 

said nothing, they have not complained about it, they 14 

have not challenged it in these proceedings, and that 15 

same amparo has the same effect of the ILO 169.   16 

          And that amparo is the one that the 17 

communities filed through alcaldes, mayors, or people 18 

in the community, council members, because--two 19 

things.  There was no valid construction permit, and 20 

the consultation with the community, which is an 21 

obligation under Article 63 of the Municipal--of the 22 
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Guatemalan Municipal Code, had not been carried out. 1 

          This is not something that CALAS filed.  2 

This is not about CALAS.  This is about something 3 

completely different, and as Ms. Sanoja has 4 

demonstrated, Claimants do not have a construction 5 

permit, and why they do not have a construction 6 

permit, because if they had a, I mean--in order to 7 

apply, legally, for the construction permit, they 8 

should have ran a consultation with the neighboring 9 

communities, which they failed to do it.   10 

          And as you will see in the next slide, if 11 

I'm not wrong, here we have two parallel proceedings.  12 

One case that was initiated in 2014 with the ILO 169, 13 

and one that was initiated a little bit thereafter, 14 

and because of the lacking of the construction permit. 15 

          And while the Constitutional Court took a 16 

longer period of time to decide the one under ILO 169, 17 

it decided the other one in a much shorter period.  18 

And there are many reasons that can explain this.  But 19 

the effects of the two are the same, even if today 20 

there was no amparo, and the ILO 169, in any case, the 21 

mine is suspended because they lack a valid 22 
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construction permit.   1 

          And in order to get a valid construction 2 

permit, they will need to run a consultation with the 3 

neighboring communities. 4 

          Both cases are the same, and, therefore, it 5 

doesn't matter, really, and there are very good 6 

reasons to explain why a case may take longer than the 7 

other, and I will explain that to the Tribunal.  But 8 

in any case, if the Decision in the ILO 169 had been 9 

taken before or after, there is no construction 10 

permit, and there are no consultations with the local 11 

communities, and the suspension still remains, that 12 

you have not heard any claim about that parallel 13 

amparo.  And why not? 14 

          Because if they have opened that route, the 15 

Tribunal had to look to the construction permit, which 16 

is inexistent, though. 17 

          So, this case has become a case about the 18 

ILO 169 Application by the Guatemalan courts.  But 19 

it's not about that.   20 

          This is about this Company lacking social 21 

license, and it's time--because, for example, 22 
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Ms. Barnes reviewed all the Decisions that the 1 

investment Tribunals have made so far about social 2 

license, and with due respect, although those 3 

Decisions have been timid Decisions, it is time that 4 

investment arbitration requires the standards that the 5 

same mining community established for their members. 6 

          So, I want to make two statements before 7 

changing topics. 8 

          The principle in international law, the 9 

principle in Roman law is that "ex turpi causa non 10 

oritur actio," according to which the plaintiff will 11 

be unable to pursue legal relief and damages if it 12 

arises in connection with their own tortious act. 13 

          Now, I will discuss the proceedings dealing 14 

with the ILO 169, but I implore this Tribunal not to 15 

begin with this analysis before exhausting the 16 

analysis of Claimants' wrongdoings, which are at the 17 

heart and precede the ILO 169 discussion. 18 

          Ms. Menaker said this morning this is 19 

something that happened in 2011, that the lack of 20 

construction permit should have been brought before 21 

the authorities, but, as we can see, this is current.  22 
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It's current because we are here today because of 1 

those wrongdoings.  So, our case is not even about 2 

whether this is some legality at the outset or during 3 

the execution of these proceedings.  This is something 4 

we are here today because of Claimants' wrongdoings.   5 

          And let me tell you some other things now.  6 

I'm speaking about the ILO 169.  Again, please, do not 7 

even get into this because we are here only because 8 

when the First Instance Court, which had jurisdiction 9 

about the lacking construction permit ordered 10 

Claimants to stop, if they had stopped there in 11 

August 2015, nothing else would have happened, not 12 

even the ILO 169.   13 

          The ILO 169, it was pursued because of the 14 

communities didn't find a solution for the problem. 15 

          Let me tell you now some context about the 16 

working of the Courts in Guatemala.  First of all, the 17 

amparo right is a constitutional injunction, specially 18 

conceived to protect human rights.  It is a legal 19 

proceeding of long-standing tradition in Latin 20 

America, which exists in all Latin America countries.  21 

In my country, Argentina, the amparo right was created 22 
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by the Supreme Court. 1 

          This is not the case in Guatemala, which the 2 

amparo is the result of that same peace agreement that 3 

we have discussed before and that put an end to the 4 

armed conflict.  But I mentioned Argentina, and it's 5 

not about because I'm an Argentinian and I'm so proud, 6 

and if were not in this context, I would tell you some 7 

jokes about Argentinians, but I'm telling you this 8 

because courts in civil law system don't create 9 

rights, can't take those small steps from a piece of 10 

legislation to make it operative.   11 

          This is what the Argentine Supreme Court did 12 

in 1957.  This is called in civil law system, 13 

"normative jurisdiction," and this is what the 14 

Constitutional Court did in this case, and it didn't 15 

do it from one day to the other.  16 

          Sorry, I'm very emotional today.  They took 17 

20 years to do it.  20 years.  You have seen, as 18 

Ms. Sanoja has shown, all the pieces of news in the 19 

early 2000s showing this.  So, if Mr. Kappes would had 20 

done the minimum due diligence, he should have 21 

realized the situation in which he was investing.  22 
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Indeed he did.  1 

          This morning, Ms. Menaker compared, said 2 

like--it's like the gaming industry, what happened if 3 

the business is not--the gaming industry is not 4 

permitted to game.  And she compared that with the 5 

mine. 6 

          Well, Mr. Kappes has been--he bet against 7 

Guatemala implementing ILO 169.  This is this case is 8 

about. 9 

          Well, one step further, Mr. Fuentes 10 

Destarac, Claimants' Expert, shows himself the case 11 

law that Tribunals suffer in Guatemala.  He explained 12 

that when the amparo was passed in 1996, 176, 77 cases 13 

were filed with the Court.  By 2013, they had grown to 14 

5,500 cases.  The Constitutional Courts have 15 

entertained 6,300 cases in 2016, 6,300 in 2017, 6,000 16 

in 2018, 7,300 in 2019, and 4,300 in 2020.  This 17 

entails 17 Decisions, rendered daily, working 365 days 18 

per year. 19 

          Now, put yourself on the shoulders of the 20 

members of Constitutional Court every time that you 21 

have to write an Award.  How long do you take?  A 22 
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month?  Two months?  Well, they made 17 Decisions 1 

every day to keep up with the caseload they have. 2 

          Then it was said this morning that Guatemala 3 

did not respect the Guatemalan--and the Constitutional 4 

Court did not respect the requirements under the same 5 

Amparo Law in the CALAS case.  Well, this is not true, 6 

and it has been, and it will be demonstrated very 7 

clearly these days in this Hearing.   8 

          The amparo case is not the--the CALAS amparo 9 

case is not the first case, not the last case in which 10 

the Court decided about the timeliness, about the NGOs 11 

having standing to sue, about the MEM having standing 12 

to be sued.  Yes. 13 

          PRESIDENT KALICKI:  Mr. Torterola, I was 14 

looking for an appropriate place so as not to 15 

interrupt you.  But I just wanted to note, we are 16 

closing in on roughly the hour and a half mark since 17 

you started.  So, why don't you look for somewhere in 18 

the next 10 minutes, a good stopping point, and we'll 19 

take a break then. 20 

          MR. TORTEROLA:  Thank you very much, Madam 21 

President. 22 
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          I was going to stop indeed in five, 10 1 

minutes max. 2 

          PRESIDENT KALICKI:  That's fine. 3 

          MR. TORTEROLA:  Thank you very much. 4 

          I need a break too. 5 

          PRESIDENT KALICKI:  Okay. 6 

          MR. TORTEROLA:  And so, there's nothing, 7 

nothing in the workings of the Courts in Guatemala in 8 

this case or in any other case that you will review 9 

during this case and to make a decision you will find 10 

that something wrong has been done by the Courts. 11 

          And I would like the team in Washington to 12 

show the many times--and it happened during these 13 

introductory remarks by Ms. Menaker this morning, that 14 

so many times in which they themselves praise the 15 

Guatemalan legal system.  However, when the Guatemalan 16 

system does not decide in the way they would like the 17 

Court system to decide, then it's a denial of justice, 18 

a breach of international law.  But they praise when 19 

the Decisions decide in their favor. 20 

          The ILO 169 amparo was issued in June 2020, 21 

taking longer than the average case to be decided.  22 
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However, some mitigating factors affected the timing 1 

of the Court in that Decision.  In any cases, as I 2 

explained, the effect is immaterial, and it's 3 

immaterial because, in any case, Exmingua is suspended 4 

and it has not done anything in order to leave that 5 

suspension in the other parallel case.  So, it is 6 

absolutely immaterial.  But I want to make some 7 

points. 8 

          First of all, I would like to inform you 9 

that the Constitutional Court changes members every 10 

five years.  And, for example, you have been shown 11 

today a declaration from Mr. Barreto who is the new 12 

President of the Court, and he's the new elected 13 

President after there has been a shift that happened 14 

last year.   15 

          And as in the United States, if you have a 16 

court in which maybe Mr. Kavanaugh is sitting, you 17 

will have a more conservative decision.  On the other 18 

side, if Mr. Breyer is sitting, you will have a more 19 

liberal decision, but this doesn't mean that the 20 

Courts is not impartial.  The Courts continues to be 21 

impartial. 22 
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          In 2015--I'm sorry.  In 2016 the 1 

Constitutional Court, as Ms. Menaker explained this 2 

morning, there are a provisional amparo and a 3 

definitive amparo, and the Constitutional Court 4 

confirmed in May 2016 the final amparo.  Then, what 5 

lasted to be decided longer was the appeal filed by 6 

Exmingua and by the MEM, the Ministry of Energy also 7 

filed for that amparo, and it took the same Decision 8 

at the same time to be rendered. 9 

          Moreover, the same outcome was ordered by 10 

the Constitutional Court in every other case involving 11 

natural resources.  Indeed, in projects much larger 12 

than Exmingua. 13 

          There was nothing surprising in the 14 

Constitutional Court Decision because three, four 15 

other Decisions had been rendered before in other 16 

projects with the same wording, that idea that it has 17 

an additional wording to respect the rights of 18 

Indigenous People.  Of course.  That is the purpose of 19 

ILO 169, but there is nothing, and very likely the 20 

Decision--I tell you what happened with that language.   21 

          The Decisions are not made by machines.  22 
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They follow the same experience, but there is a person 1 

that writes the Decision, and if you go back, you will 2 

find that same language in other Decisions, which 3 

likely mean that the person writing those Decisions is 4 

the same that wrote this Decision, but there is 5 

nothing extraordinary. 6 

          The same person that was the Justice in 7 

charge of this case was the Justice in charge of the 8 

San Rafael Project.  In that case, two communities set 9 

up encampment in front of the Constitutional Court, 10 

and they threat the life of the justices.  That needed 11 

to be solved very quickly.   12 

          Then Mr. Bonerge Mejia was made President of 13 

the Court in the year 2016, and he explained, despite 14 

all the fierce impartiality of this Court, it was very 15 

difficult for us to go and ask the Court why they have 16 

taken longer, what is--but the assistance of 17 

Mr. Mejia, who since the decision passed--indeed, he 18 

passed before rendering the Decision by the Court of 19 

COVID, and you have the COVID pandemic there in the 20 

middle of those four years. 21 

          These are the reasons that explained why 22 
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this case lasted longer.  There was the San Rafael 1 

situation that had to be decided urgently.  He was 2 

made President of the Court at the beginning, another 3 

Justice had been appointed, and then that person 4 

recused herself, and the case went to Mr. Bonerge 5 

Mejia.  And as I said, the other case that was in the 6 

hands of another Justice, it was decided first.  That 7 

it is how a court composed of human beings work. 8 

          Claimants do not engage in the discussion of 9 

these mitigating factors.  Cases are not resolved by 10 

the Constitutional Court on a first come/first basis, 11 

but according to the complexity, the procedural 12 

conduct of the Parties, among other factors. 13 

          I will stop here and will continue after the 14 

break.  Thank you very much. 15 

          PRESIDENT KALICKI:  Thank you very much.  We 16 

look forward to the remainder of the presentation 17 

after the break. 18 

          I notice that you do have many slides yet to 19 

get through, so I just obviously want to alert you to 20 

the observation about pace.  Obviously, we don't want 21 

you to feel you haven't been able to show us the 22 
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slides that you wanted to show us, but I'm sure you'll 1 

bear that in mind after the break. 2 

          So, we will return--  3 

          MR. TORTEROLA:  Thank you very much. 4 

          PRESIDENT KALICKI:  We will return in 15 5 

minutes.  It is about 20 to, so let's return at 6 

about--just before 20 of.  Thank you very much. 7 

          (Brief recess.)  8 

          PRESIDENT KALICKI:  All right.  Welcome back 9 

to all. 10 

          Mr. Torterola, whenever you're ready to 11 

resume. 12 

          (Interruption.)  13 

          MR. TORTEROLA:  Before I move to discussing 14 

the standard of treatment under the CAFTA-DR, I want 15 

to make two points.  The first is that there is an 16 

accusation also that in the ILO 169 amparo Exmingua 17 

had not been given proper notice, and I want to 18 

explain to the Tribunal how these things work in 19 

Guatemala and what happened in this case. 20 

          First of all, the CALAS amparo, or the 21 

ILO 169 amparo, was submitted by the Supreme Court at 22 
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the end of August 2014, 28 August 2014.  But the same 1 

day, the same day the Ministry of Mines opposed to the 2 

admissibility of the amparo, and, therefore, the case 3 

was sent to the Constitutional Court.  The 4 

Constitutional Court did not make a decision on that 5 

amparo that was between CALAS and the Ministry of 6 

Energy until November 2, 2015.  Therefore, nothing 7 

really happened during that period. 8 

          Then the amparo that was a provisional 9 

amparo was confirmed by the Supreme Court on 10 

November 2, 2015.  Until then, Exmingua was not a 11 

party in the proceedings.  Indeed, Exmingua is not a 12 

party in the proceedings.  Exmingua is a third party.  13 

It's a third party as well as the Public Ministry, but 14 

in the civil law system, when a party joins the 15 

ongoing proceedings, this is a tacit notification.  16 

Therefore, Exmingua was notified within the 15 days 17 

from the Decision, and the Decision had been rendered 18 

ex parte.   19 

          It's not true, as it has been said this 20 

morning, that there is no ex parte proceedings 21 

contemplated in the Amparo Law.  The opposite is true.  22 
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Article 35 of the Amparo Law specifically provided for 1 

an ex parte request, and this is what happened, and 2 

that's why Exmingua had not been made part of those 3 

proceedings. 4 

          But immediately the amparo was confirmed.  5 

Exmingua was made a party to the dispute.  And it was 6 

made a third party to the dispute even before the 7 

Public Ministry, which is, according to Article 34, 8 

third parties will intervene in the proceedings at the 9 

same time in which the Public Ministry gets 10 

participation.  And, indeed, in this case, Exmingua 11 

got the participation, even before the Public Ministry 12 

participated in all the proceedings.  It appealed the 13 

Decision and that meant also appealed the Decision; 14 

and, as I explained many times, it is irrelevant 15 

because the mine was in any case, suspended by the 16 

other amparo proceeding. 17 

          But this is not--it is not about that 18 

because the Court was not aware of the two different 19 

cases going in parallel.  What I'm just saying is that 20 

what is irrelevant is the Claim that we are just 21 

hearing here.  This is what is irrelevant.  It is 22 
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frivolous, and, in my opinion, cost has to be imposed 1 

on Claimants because bringing so frivolous a claim in 2 

front of this Tribunal. 3 

          Let's go now to the denial of justice 4 

standard under the CAFTA-DR.  And, first of all, I 5 

would like to begin by saying that the standard 6 

for--in order to make the judiciary or the attributes, 7 

the act of the judiciary to a sovereign is the highest 8 

standard because the judicial system--and I don't need 9 

to explain this to you, to this very sophisticated 10 

Tribunal, that judiciary rather is the heart of the 11 

rule of law.   12 

          So, the Tribunal in Loewen in 2003 made the 13 

Decision.  We all know the Decision in Loewen; that a 14 

claim alleging an expropriation, in violation of 15 

Article 1110, can succeed only if Loewen establishes a 16 

denial of justice.  The same pattern has been followed 17 

by other Decisions:  Swisslion, MNSS.  Recently, you 18 

might have heard that there is a new Decision that 19 

follows the same pattern, a set-aside Decision, by the 20 

Courts in Belgium.   21 

          And according to the United States--and I 22 
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forgot because I wanted to say some words to United 1 

States' participation.  I will get there.  The United 2 

States, in the third-party participation, says absent 3 

a denial of justice involving discriminatory 4 

treatment--in that case, they are addressing the 5 

discriminatory treatment, but they say the same for 6 

the other standards:  If there is no denial of 7 

justice, there is no breach of the Treaty by the 8 

judiciary. 9 

          I need to tell you--I mean, I could jump 10 

over all these Decisions because I know that you know 11 

them well.  In Neer v. Mexico in 1926--by the way, 12 

that is not an isolated Decision.  It is what 13 

customary international law was defined in 1926 14 

despite the oppositions of the Latin American States.  15 

It has been since then the standard for denial of 16 

justice.   17 

          And in Neer v. Mexico, the Tribunal decided 18 

that the treatment of an alien should amount to an 19 

outrage, to bad faith, to willful neglect of duty or 20 

to an insufficiency that is so far short of 21 

international standards that every reasonable an 22 
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impartial man would really recognize the 1 

insufficiency.  And that Decision didn't stay in 1926.  2 

It came to our days.  It has been supported by 3 

arbitrators like Brower, by the late James Crawford; 4 

cases like Mondev; the presentation of the United 5 

States of America in this case; and, more recently, 6 

the Philip Morris v. Uruguay, in which the Tribunal 7 

seated Mr. Crawford, and it underlined the high 8 

standard required for establishing a case of denial of 9 

justice. 10 

          And, more importantly, for a denial of 11 

justice to happen, it doesn't need to be--I mean, it 12 

is not a case in which one procedural decision is 13 

wrong, one decision on the merit is wrong.  It has to 14 

be a failure of the judicial system taken as a whole, 15 

and this is a position that had been repeated recently 16 

by the same Professor Paulsson that Claimants 17 

misquoted, or Professor Greenwood that made the point 18 

that, if there a clear evidence of discrimination 19 

against a foreign litigant or an outrageous failure of 20 

the judicial system is there a denial of justice in 21 

international law.  It has to be something more.   22 
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          And even the Decisions that did not apply 1 

this high standard, some other Decisions like Ascenia, 2 

Rumeli, Infinito Gold--they all made the point that 3 

there has to be something more, that there has to be 4 

an improper collusion.  And I will tell you, in order 5 

to show that there is improper collusion, much more 6 

than empty words are required. 7 

          And I think that I don't need to tell you 8 

more.  This is the standard.  You have heard what the 9 

facts of the case are.  I will discuss FET and the 10 

other standards, but I have to tell you, this case--I 11 

said at the beginning--it's about the Constitutional 12 

Court Decision regarding ILO 169, and everything else 13 

is an embellishment of the case.  It is nothing else.  14 

It's just to make it--to look more arbitrary or to 15 

put, as I said, empty words in order to make a case, 16 

this fishing expedition in which Claimants have--that 17 

they are putting forward and nothing else.   18 

          But I would like to say a few words about 19 

the third-party intervention of the other States from 20 

the CAFTA-DR and also from the Government of the 21 

United States.  Claimants' Counsel in a recent article 22 



Page | 244 
 

B&B Reporters 
001 202-544-1903 

said that a submission by a Non-Disputing Party takes 1 

on a special significance, given the State's role as a 2 

party to a treaty that has been interpreted by the 3 

Tribunal.  Claimants' Counsel is not ceding, saying 4 

that she is Exmingua, notes that where Non-Disputing 5 

State Parties have made submissions to investor-State 6 

Tribunals on initial treaty interpretation, and there 7 

has been an agreement among all the Parties, Tribunals 8 

generally have accepted the Parties' shared 9 

interpretation.   10 

          Here, all the Parties have shared the 11 

interpretation.  They made the case that Nicaragua has 12 

not made a participation here.  Well, first of all, we 13 

know the situation in which Nicaragua finds itself.   14 

          Secondly, every time that Nicaragua has 15 

defended itself in international law, it's made the 16 

same points that we--that Guatemala and the other 17 

CAFTA-DR Parties in the Treaty confirm in the 18 

interpretation.  This is the closest thing to an 19 

attempt at interpretation of the Treaty.  I'm saying 20 

the closest thing.  I'm not saying that this is an 21 

authentic interpretation, but I think that the 22 
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difference has to be given to the position taken by 1 

the State's Parties. 2 

          Okay.  But I want to say that I personally 3 

find the presentation of the United States in this 4 

case a very strong and direct response to Claimants' 5 

Claim.  The U.S. Party submission is not just the 6 

boilerplate submission, but the consequences have been 7 

carefully considered arguments made by the Parties and 8 

the legal issues at stake. 9 

          I believe that the presentation of the 10 

United States in this case is a beautiful expression 11 

of customary international law, and the correct 12 

interpretation of the CAFTA-DR; but at the same time, 13 

it addresses the issue at stake.  I really wish that 14 

investment arbitration is what the United States 15 

interprets the CAFTA-DR to say. Because that is going 16 

to create real protect to the investors without 17 

exposing the States for these fishing expeditions. 18 

          Let me move now to the FET standard in the 19 

CAFTA-DR.  First of all, I would like to say that the 20 

CAFTA-DR State Parties adopted an FET standard that is 21 

linked to the customary international law minimal 22 
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standard of treatment.  They made it very clear in the 1 

Treaty.  They made it very clear in the third-party 2 

participation, and the threshold for establishing the 3 

breach of the minimal standard of treatment is high.   4 

          As noted in Glamis v. The United States and 5 

Thunderbird v. México, which I know that some of you 6 

have involvement in those cases, what is necessary in 7 

order to show a breach of the FET is to show that 8 

there is an egregious and shocking conduct, a gross 9 

denial of justice, a manifest arbitrariness, a 10 

complete lack of due process, an evident 11 

discrimination.  It is always a qualifier.  It is not 12 

just discrimination.  It is just not denial of 13 

justice.  It is not just arbitrariness.  It is not 14 

lack of due process.  It is always gross, manifest, 15 

complete, and evident. 16 

          Claimants said something else.  Claimants 17 

said that the customary international law, minimum 18 

standard of treatment has evolved in order to include 19 

a stand-alone obligation to act in good faith, to 20 

refrain from acting arbitrarily, to provide a stable 21 

and secure legal and business environment and respect 22 
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an investor's legitimate expectation.  But they have 1 

not shown and the obligation to show that there has 2 

been this evolution, it's on their shoulders.  And, as 3 

you know, two elements are required in order to show 4 

new customary international law.  It requires 5 

generally consistent practice of the States in the 6 

international community, not the Tribunals, of the 7 

States of the international community, and they have 8 

to act with conviction that that is a legal 9 

obligation, which is the opinio juris.  Claimants have 10 

shown neither of these elements.   11 

          I will now address the grounds under which 12 

the Claimants argue that Guatemala has breached the 13 

international minimum standard of treatment. 14 

          First of all, they claim that the Decision 15 

in the Resolution by the Ministry of Energy 1202, this 16 

has been a breach of FET because MEM changed its mind; 17 

and after defending for a long time the 18 

interpretation, then MEM said, well, no, the 19 

interpretation now is a different one and suspended 20 

the Mining License. 21 

          Well, what I would like to say about that, 22 
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first of all, is if MEM changed its mind, it was 1 

because it was ordered by the Constitutional Court and 2 

by the courts of land, and if they--if the officials 3 

from MEM or any other Ministry do not comply with the 4 

law, as in any country, there are consequences.  And 5 

there are consequences for them, and there are 6 

consequences for them as officials, and there are 7 

consequences that they are going to carry out when 8 

they are outside of the office. 9 

          Moreover, Claimants regarding this do not 10 

define arbitrariness.  I will not bother the Tribunal 11 

with the concept of arbitrariness, that it has been 12 

said by the International Court of Justice in the 13 

Elettronica Sicula Case involving the United States 14 

and Italy.  There is nothing wrong with 15 

Resolution 1202.  It just puts in an administrative 16 

decision the Decision of the Constitutional Court.  It 17 

was the obligation--it's the obligation of MEM to act 18 

that way under Article 203 in the Constitution.   19 

          In addition--I tell you this, that had MEM 20 

not issued the suspension in a form of an 21 

administrative resolution, we would be discussing now 22 
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that MEM had breached the law because it should have 1 

used the form of an administrative decision.  It has 2 

the obligation to do it. 3 

          Second, there's an interpretation that says, 4 

well, MEM has changed the interpretation it had 5 

regarding the consultation with indigenous people.  6 

You will hear--I mean, and this is the discussion of 7 

international law, human rights law, but it's not any 8 

kind of consultation, the one that it has to be 9 

conducted with indigenous people.  It is a 10 

consultation that is done in good faith with the goal 11 

to arrive to a consensus decision.   12 

          There is no obligation, no veto power on the 13 

hands of the communities, but you cannot just ignore 14 

them or subsidize them, as it was argued this morning.  15 

It's a human right, meaning it should not be treated 16 

as something that can be bought with an amount of 17 

money.  These people in Latin America suffered for 18 

generations.  It is offensive to make that argument. 19 

          And as also rightly noted in Glamis, even a 20 

dramatic departure from a previous law, or a previous 21 

legal interpretation, cannot result in a breach of the 22 
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MST in the absence of specific assurances made to an 1 

investor to induce the investment.  And there has not 2 

been any, any assurances made.  Indeed, you will find 3 

in the declaration of Mr. Kappes that they made the 4 

investment because they trusted in the potential of 5 

the Project, but not because Guatemala made any 6 

promises not to enforce ILO 169, not to enforce its 7 

laws.  No promises have been made here, therefore, no 8 

dramatic departure from a previous law or prior legal 9 

interpretation. 10 

          Then another alleged breach of the FET is 11 

the fact that Exmingua was not permitted to file 12 

seven years after it had filed for the first time for 13 

an Environmental Impact Assessment for Santa 14 

Margarita.  First of all, that is not the correct 15 

description of the facts.  And, secondly, and more 16 

important, what has been shown throughout the 17 

proceedings from Guatemala's first--from Guatemala's 18 

Counter-Memorial is that there is no obstacle exists 19 

in the place to carry out the environment impact 20 

assessment studies.   21 

          Moreover, the Mining License for Santa 22 
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Margarita was requested in 2011.  They could have 1 

completed the studies throughout all that time, 2 

throughout the time in which the opposition had 3 

been--had been repressed, and they didn't do it.  And 4 

I can tell you, I've been to La Puya, and I've been 5 

personally to the place.  You get to La Puya.  You get 6 

to San--San Pedro Ayampuc.  If you turn to the left, 7 

you go to La Puya.  If you go to the right, you go to 8 

San Pedro.  9 

          And where Santa Margarita is located, there 10 

is nothing.  You need to take a compass in order to 11 

get to the place because there is absolutely nothing.  12 

And you will see that most of the people, the local 13 

people do not know where Santa Margarita is.  So, I 14 

tell you, this is not about any obstacle.  This is 15 

about creating an excuse not to comply with the law. 16 

          Claimants also argue that the public 17 

prosecutor acted adversely and unlawfully by pursuing 18 

criminal charges against Exmingua.  And they said this 19 

morning that when the Courts in Guatemala ordered them 20 

to stop, they stopped immediately.  That is absolutely 21 

not true.   22 
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          After the amparo, the provisional amparo was 1 

rendered, they continued operating.  They took 2 

24,000 pounds of gold concentrate.  They used carts 3 

and they used helicopters in order to take the 4 

concentrate, the gold concentrate out of the mine, in 5 

order to breach the law and not to be caught by the 6 

authorities.  The Public Ministry did not conduct any 7 

covert operation.  They were just waiting in a car on 8 

the road when they were taking 19 sacks of 9 

concentrated--of concentrate to whatever location.   10 

          The suspension of the exportation license, 11 

which is another issue that they complain about, they 12 

file an appeal against same MEM, an administrative 13 

appeal, then MEM decided to revoke its first Decision.  14 

So, then the exportation--Importation License, if I'm 15 

not wrong, is for one year.  Of course, in the 16 

meantime some time passed, and it takes time for 17 

things to happen.  But there has not been any 18 

intention of Guatemala not to allow Claimants to 19 

export the gold concentrate. 20 

          And very likely, Members of the Tribunal, 21 

very likely those are all illegal materials that have 22 
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been taken from the mine after the Court had ordered a 1 

suspension.  And the gold concentrate has--70 percent 2 

of it has always been left in the same mine under the 3 

protection of the same company.  The only ones in the 4 

sacks that ended in a judicial deposit were those that 5 

had been taken from the employees.   6 

          And the employees--which, by the way, there 7 

is no standing for Exmingua to request on behalf of 8 

the employees.  The employees spent one night 9 

detained.  Within the legal time they were brought 10 

before a court, the Court that they praised because 11 

the Court released them under something that is called 12 

"auto de falta de mérito."  What does "auto de falta 13 

de mérito" means?  It doesn't mean that the Court said 14 

you are not responsible.  It means, I need to continue 15 

with the investigation.   16 

          And I can tell you, you will look at the 17 

facts.  I mean, you cannot conclude differently that 18 

the suspension had been ordered by the Court, and they 19 

continued producing; and indeed, it is evidence in the 20 

record that every time the inspectors from MARN came 21 

to the mine, they stopped the machinery.  Immediately, 22 
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they left.  The machines were ran again in order to 1 

process the minerals.   2 

          It took from a joined delegation by MARN, 3 

MEM, the Guatemalan ombudsman, and the United 4 

States--I'm sorry, the United Nations, a Commission 5 

for Human Rights in Guatemala, to go there to stop 6 

them operating.  And even when that happened, the 7 

community told the inspectors if you wait, you will 8 

see how the plant resumes operation, and it happened.  9 

It happened. 10 

          So, this is the gold concentrate that was 11 

taken from the employees.  And by the way, Article 346 12 

of the criminal court, which deals with the illegal 13 

exploitation of natural resources gives the public 14 

prosecutor and the court the right to impound the 15 

concentrate.  Nothing wrong has been done by the 16 

Authorities, and now, in addition to that, the 17 

concentrate has been returned 100 percent. 18 

          Let's move to the expropriation claim.  As 19 

we said many times in the prehearing conference, 20 

Claimants have been--and my colleague Domenico 21 

Di Pietro said before, they have been changing the 22 
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case all over.  It's a moving target.  Yes.  It's like 1 

the COVID virus.  You always have a new variation of 2 

the argument.  For example, in Claimants' Memorial, 3 

the expropriation had been done by the amparo, ILO 169 4 

amparo.  But now in the Reply, they came with a new 5 

theory, that there's been a creeping expropriation, a 6 

linkage between what the Courts order and the final 7 

outcome.  And this is contradictory because it has 8 

shown that the Ministry of Mines, until it was ordered 9 

by the Courts to comply with the Decision, always 10 

supported not this company, all the companies 11 

exploiting natural resources.  So, there has been no 12 

collusion whatsoever or any linkage between the 13 

different measures which is necessary in order to have 14 

a case for creeping expropriation. 15 

          And before I forget, I think this is 16 

affecting Guatemala due process.  Because we already 17 

defended so many cases.  For example, everything that 18 

has been said and the statements made during the 19 

preliminary phase of the proceedings, everything has 20 

changed.  And they have found a way to walk around the 21 

commitments that they made to the Tribunal.  And also 22 
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about the expropriation argument, they have presented 1 

so far four different cases. 2 

          First, they have a direct loss of shares in 3 

Exmingua.   4 

          Secondly, they have--second, they have an 5 

indirect loss of value in shares in Exmingua.   6 

          The third case represented is for direct 7 

loss of rights to develop the Tambor Mining Project.   8 

          And the fourth case now is an indirect loss 9 

of the right to develop the Tambor Mining Project.   10 

          Four different cases.  In every opportunity 11 

they have to file, they change the case on 12 

expropriation.  How it's going to--how is Guatemala 13 

going defend itself in this situation?  14 

          And, more importantly, any of the elements, 15 

any of the elements for an indirect expropriation, 16 

according to the CAFTA-DR, Article 10(c)(4) have not 17 

been demonstrated.  First of all, there has not been a 18 

substantial deprivation.  The Tribunal must look to 19 

two elements, first whether there has been a loss of 20 

fully attributes of the ownership.  That didn't 21 

happen.  Didn't happen.  They still have every 22 
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attribute of ownership possible. 1 

          Secondly, they argued that the taking is 2 

permanent, irrevocable, and not--and they will not be 3 

in a position in the future to run the Company. 4 

          Well, that is only true if they decide to do 5 

that, and they decide not to consult with the local 6 

communities.  For example, in the CGN Case that Minera 7 

Fenix claim, the Constitutional Court also ordered 8 

consultations, and CGN is now operating.  9 

          MS. MENAKER:  Objection.  Mr. Torterola is 10 

referencing evidence that is not in the record.  11 

          MR. TORTEROLA:  I have not interrupted you.  12 

That is going to be part of the--  13 

          MS. MENAKER:  I'm just making an objection. 14 

          MR. TORTEROLA:  No, no, no, no.  Okay.  15 

Okay. 16 

          PRESIDENT KALICKI:  Mr. Torterola, do we 17 

have evidence in the record about the issue--  18 

          MR. TORTEROLA:  Yeah.  19 

          PRESIDENT KALICKI:  --you've just mentioned 20 

about the CGN case and the Fenix claim and so forth? 21 

          MR. TORTEROLA:  Madam President, this has 22 



Page | 258 
 

B&B Reporters 
001 202-544-1903 

been something that happened since our last pleading 1 

to this pleading.  It is something that is going to be 2 

in the declaration of Vice Minister Pérez, and it is 3 

something that the Tribunal should know. 4 

          PRESIDENT KALICKI:  Mr. Torterola, the 5 

process for seeking to add evidence to the record 6 

involving an application to the Tribunal and certain 7 

showings, and then we hear the other side, and we make 8 

a ruling.  The process does not allow self-help to 9 

just sort of throw it in, in the middle of an Opening 10 

Statement.   11 

          So, if it's not currently in the record, I 12 

would suggest that you focus on things that are in the 13 

record, and if you wish to make an application, we 14 

will, of course, consider it in the normal course. 15 

          MR. TORTEROLA:  Thank you very much, Madam 16 

President.  We will make an application this 17 

afternoon.  I will move on now. 18 

          PRESIDENT KALICKI:  Thank you.  19 

          MR. TORTEROLA:  But this is the reality.  20 

You cannot stop the sun with the hand. 21 

          PRESIDENT KALICKI:  Okay.  22 
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          MR. TORTEROLA:  I'm not talking to you.  I'm 1 

talking to Ms. Menaker, of course. 2 

          Well, there is no reasonable distinct 3 

investment-back expectations.  Again, as I explained 4 

before, the State made no promises whatsoever to 5 

Mr. Kappes, to Exmingua, to Radius before they came.  6 

They tried to take, to exploit the minerals in 7 

Guatemala, and that is the only reason why they 8 

decided to invest in Guatemala. 9 

          And, finally, the character of the 10 

Governmental action, I have to say that, as early as 11 

1962, Professor George Christie had already opined 12 

that the existence of the generally recognized 13 

considerations of public health, safety, morals, 14 

welfare, will normally lead to a conclusion that there 15 

has been no taking.  16 

          As I said earlier today, I think this is a 17 

beautiful opportunity the Tribunal has in its hands to 18 

show what is a case in which there has been a 19 

regulation that is in favor of the public health, 20 

safety, morals, or welfare. 21 

          As I explained, the Indigenous People have 22 
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been left behind in many Latin America countries, in 1 

my country as well, where they were killed in the same 2 

way that they were killed in the United States in the 3 

late 19th Century.  This recognition is overdue.  The 4 

international human rights community is expecting you 5 

to make the proper Decision.  And I really hope this 6 

Tribunal will have the courage to show that investment 7 

arbitration is not only about money. 8 

          Let me say something about the MFN and 9 

National Treatment.  Again, the United States makes it 10 

very clear that, because here we are talking about, 11 

again, the ILO 169 Court Decision, that if the 12 

judicial measure is not a denial of justice by itself, 13 

it cannot be activated through Article 10(3) or 10(4) 14 

of the CAFTA-DR.  This is a problem.  And the 15 

Decision, for example, in Karkey v. Pakistan, that was 16 

quoted this morning--I can tell you because I was the 17 

lawyer defending Karkey in the revision proceedings.  18 

Karkey--the lawyer for Pakistan--Karkey and Pakistan 19 

settled for zero dollar after there was a $1.2 billion 20 

Decision in favor of Claimants.  And why is that?  21 

Because the Court in Pakistan was right, there has 22 
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been corruption in the case.  So, we cannot--I don't 1 

know whether mistakes were made by my colleagues that 2 

represented Pakistan before we represented Pakistan, 3 

but that should not affect all the other countries in 4 

the international community.  Those Decisions that 5 

find a way around the denial of justice are just 6 

wrong. 7 

          Regarding the MFN and the National 8 

Treatment--I want to say this and I want to move 9 

on--that is also a case that had been mutating all the 10 

time.  The first case that they presented, Claimants 11 

assumed that Oxec was a Guatemalan company and, 12 

therefore, that the Project had not been suspended 13 

because they were Guatemalans.  The truth is that now 14 

they know that is not a Guatemalan company but it's a 15 

Panamanian company, probably controlled by a company 16 

in Spain.  So, now, they do not have a National 17 

Treatment case because they have no comparators.  And 18 

now what they say, in order to have a National 19 

Treatment case, is that all the companies are 20 

National.  All the companies are Guatemalans.  Before, 21 

all those companies were foreigners.  Now they are all 22 
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Guatemalans.   1 

          And I have to tell you, every proceeding is 2 

the same, the same proceeding, the same standing to 3 

sue, the same standing to be sued, the same 4 

admissibility requirements.  Nothing is different from 5 

any other natural resources project in Guatemala.  And 6 

the decision has not been Exmingua--Exmingua has not 7 

been singled out.  There have been Decisions before 8 

Exmingua; there have been Decisions after Exmingua.  9 

And it will continue like that in the future. 10 

          So, in addition, when you are comparing 11 

companies, when you cannot compare because many things 12 

can happen in a case.  For example, the activity of 13 

the Parties in the proceedings, that changes the 14 

outcome of the case, as I explained before. 15 

          And, finally, it is very important for this 16 

Tribunal to understand that these companies are not in 17 

like circumstances.  And they are not in like 18 

circumstances because Oxec, which is, again, a foreign 19 

company, not a Guatemalan company, it is a company 20 

that is developing the production of energy in 21 

Guatemala, and there's an urgency which is even 22 
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reflected in the Article 129 of the Guatemalan 1 

Constitution regarding electrification.  So, the 2 

Companies are not in like circumstances.  And then, 3 

again, the case changed, over and over again, because, 4 

of course, there has not been any kind of 5 

discrimination from the Courts. 6 

          They also made the argument that the ILO 169 7 

Decision is discriminatory because it took longer.  8 

And I think I explained, in details, what were the 9 

situations.  And I will repeat just for the record:  10 

Conflict that posed a threat to the life of the 11 

Constitutional Court Judges, the accumulation of a 12 

parallel amparo case initiated and connected to the 13 

same project.  And I'm not talking about the amparo 14 

about the construction permit.  In ILO 169, CALAS 15 

initiated one amparo and the Kakchiquel community 16 

initiated a different amparo, and those two amparos 17 

were accumulated during the time.   18 

          The fact that one of the Court Justices 19 

recused herself and, therefore, the file had been 20 

assigned to a different Judge--by the way, it's very 21 

important for you to know that the assignment of the 22 
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cases to different judges is done by a lottery which 1 

is secret.  So, here there is no speculation on which 2 

Court Judge can take the case or not, or whether there 3 

is any kind of intention.  I have shown the heavy 4 

court caseload that the Court suffers every year.  I 5 

have explained that every time that a judge is made a 6 

President of the Court, that judge is going to deal 7 

with all the administrative work of the court.  And I 8 

also mentioned that Mr. Bonerge Amilca Mejia died of 9 

COVID during the Decision, during the time of the 10 

Decision, and also that the entire pandemic happened 11 

in the middle of this Decision as well.  And if all 12 

that were not enough to convince the Tribunal that 13 

there is no discrimination in this case, whatsoever, 14 

please remember that there is the parallel amparo 15 

which has not been discussed in this case because of 16 

the fake construction permit, and that was decided in 17 

2017, and there was a suspension, and the requirements 18 

for that suspension had not been removed by the 19 

company. 20 

          And, finally, let me move to the statements 21 

on Full Protection and Security.  I would say that, as 22 
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noted in Article 10.5.2(b) of the CAFTA-DR, the Full 1 

Protection and Security treatment is limited to the 2 

level of police protection required under customary 3 

international law, and this has been affirmed by 4 

several Tribunals.  It is also true that the FPS does 5 

not impose strict liability upon a State, nor does it 6 

require the States to guarantee that aliens of the 7 

investments are not harmed under any circumstances.  8 

But, again, Claimants created their own problems.   9 

          And here, Guatemala is just a victim.  A 10 

victim that has to invest its resources, the police 11 

personal, the Human Rights Ombudsman, the lawyers 12 

representing, now, Guatemala because it protected the 13 

mine.  And it protected the activity of Exmingua in 14 

Guatemala. 15 

          In the last iteration, Claimants have 16 

presented some documents.  These are C-0007 and C-0009 17 

and C-010.  Well, all those documents do not show 18 

anything.  The protesting men in 2016 were in downtown 19 

Guatemala.  They were in front of the Ministry of 20 

Energy.  And what existed at La Puya is the same that 21 

exists today, which is few people in a cardboard house 22 
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and eating what the Mother Earth produced around them.   1 

          As I said, I've been there--I'm sorry.  I've 2 

been there.  I ate with them.  I saw trucks from 3 

Exmingua coming in and out.  And I would like to 4 

invite this Tribunal to make a visit to La Puya, to 5 

San Pedro Ayampuc, that is--  6 

          MS. MENAKER:  I'm sorry.  Once again, if 7 

you're making an application for a site visit, it's a 8 

bit late.  And I don't think you also ought to testify 9 

about your visit. 10 

          PRESIDENT KALICKI:  I think we can take the 11 

reference to a Tribunal visit as, perhaps, more 12 

rhetorical than actual at this point.   13 

          But, Mr. Torterola, please continue. 14 

          MR. TORTEROLA:  Yes.  Thank you, Madam 15 

President.  I would like to note that I have already 16 

been interrupted twice, and we have never interrupted 17 

their presentation.   18 

          Yes, it was a rhetorical argument.  Thank 19 

you, Madam President.   20 

          And with this, I finish for the time being.  21 

I will get back to you if I have enough time for the 22 
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Closing Remarks, and I pass the floor to my colleague 1 

and partner Mr. Quinn Smith.   2 

          Quinn is going to tell you what is the mine 3 

value and what is behind that Tambor Mining Project, 4 

and then Mr. Gosis is going to discuss the damages 5 

issues connected to the Project.   6 

          Thank you very much, Members of the 7 

Tribunal. 8 

          PRESIDENT KALICKI:  Thank you very much, 9 

Mr. Torterola.   10 

          And welcome, Mr. Smith.  I believe your 11 

microphone is off, Mr. Smith.   12 

          MR. SMITH:  Okay.  Hopefully, now it's on.   13 

          So, I'm going to take us to the Projects.   14 

          Next slide, please.  Next slide, please. 15 

          I'm going to start off with a little bit of 16 

background on mining.  It is important, especially 17 

because mining, similar to law, has terms of art that 18 

should not be misused and can lead to substantial 19 

confusion.  This morning, earlier, we saw a discussion 20 

of how risky mining is and the distinction between 21 

brownfield and greenfield mining, and there was the 22 
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reference that greenfield mining is like digging in 1 

your backyard.  It is, of course, not.  Otherwise, 2 

there would be substantially more mines in this world. 3 

          In reality, the numbers that we have shown 4 

are about minerals showings and how hard it is to get 5 

from a mineral showing to an actual advanced mine that 6 

is operating.  We do have one here about Brazos 7 

restoration projects.  But in all of the examples, the 8 

point is that it's very difficult, especially in this 9 

Project where there was so little drilling that was 10 

done. 11 

          Next slide, please. 12 

          Let's talk about the studies.  I mean, there 13 

was a reference to a baseless demand for documents and 14 

studies.  Hopefully, it didn't include these kinds of 15 

studies.  Feasibility studies are crucial because that 16 

is how a project is de-risked.  It is not de-risked 17 

through operations.  And we are going to show you 18 

specific examples of that today.  And the way that we 19 

know this is that we can just look at the standards 20 

that the industry uses.   21 

          Now, Claimants don't dispute these 22 
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standards.  As a project moves from its Preliminary 1 

Economic Assessment or Scoping Study to its 2 

Feasibility Study, it goes from lesser to greater 3 

certainty.  It is also important to note that 4 

Feasibility Studies are not just merely to try to 5 

attract financing.  Often they are used to decide 6 

whether to go forward with a Project or not.  So, 7 

there are projects that have Feasibility Studies and 8 

don't actually turn into operating mines.  So, the 9 

notion that the study itself is somehow useless is 10 

really far outside of the industry standard and how 11 

these studies work. 12 

          Next.    13 

          Here is another chart that we had provided 14 

in the SLR Report, the second SLR Report.  Again, it's 15 

not really disputed.  This is also to give you a feel 16 

for what happens whenever you do have projects that 17 

have underground mining, as this one was perhaps going 18 

to have.  It is difficult to see if it would or it 19 

wouldn't.  But if there is going to be underground 20 

mining, you would normally see a 5 percent increase in 21 

your Capital Costs estimate.  You don't have that 22 
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here.  And there would be a 5 percent increase if it's 1 

on an existing operation.  Again, you also don't have 2 

that here.  So, these are some of the problems with 3 

the numbers that you have for the mine and how they 4 

conflict with industry standard. 5 

          Next slide, please. 6 

          We also have a contingency.  Now, 7 

contingency is in almost every construction project, I 8 

mean, even in a basic housing project.  If you want to 9 

build a house in the United States or, I'm guessing, 10 

other countries as well, you are going to have a 11 

contingency, and that is one of the most common types 12 

of developments that one can think of.  Here, there is 13 

no contingency, strangely enough.  And we have given 14 

you an idea of what the contingency should be, and it 15 

really coincides with industry standards, and you'll 16 

see that the contingency changes as a part of this 17 

de-risk through the studies, not through operations. 18 

          Next, please.  19 

          Now, as a part of this process of not 20 

wanting to get involved in the Feasibility Study, a 21 

lot of things get left out.  So, this is a picture of 22 
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a Table of Contents in a typical Feasibility Study, 1 

the kinds of things that you should be expecting to 2 

see if we are able to get to a point where we can do a 3 

DCF.  So, here are the chapters, and you're missing a 4 

lot.  You don't really have anything on really key 5 

issues, like security, how that would be paid for, you 6 

know, what's your project schedule going to be.  It is 7 

kind of all over the map, really.  A lot of round 8 

numbers are used, your execution plan, your trade-off 9 

studies.  And a trade-off study is crucial because 10 

maybe going underground and digging beneath the 11 

surface is too expensive to actually be profitable.  12 

You don't know that in this mine because that study 13 

has never been done.  There is no detailed 14 

engineering, which is really how you go from all the 15 

pieces of a mine, conceptually, and you put them 16 

together, whether it's the plumbing, whether it's the 17 

electricity, or various different parts that make up a 18 

mine.  That is in detailed engineering, and you don't 19 

have it at all.   20 

          Also, there is no financial analysis.  This 21 

is a standard part of a Feasibility Study.  I guess, 22 
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in this case it was a bit convenient because you can 1 

turn it over to an expert.  But this is the sort of 2 

thing that this Tribunal would expect to see, and that 3 

it would see, if there was a Feasibility Study.   4 

          Next slide, please. 5 

          So, that's a little bit about the industry 6 

standards.  Let's talk a little bit about how the 7 

market reacted.  Supposedly, this area has millions 8 

and millions of ounces of gold.  But if that's true, 9 

they must have fooled everybody because, as it related 10 

to the market itself, Radius in its share price didn't 11 

really react too positively to the notion that the 12 

Claimants were going to get involved.  And in Radius 13 

itself, whenever it divested, it divested only 14 

$100,000, with $300,000 to come in the future.  That 15 

is for everything, for somebody that actually did the 16 

drilling. 17 

          Another publicly-traded company, Fortuna, it 18 

wanted out.  It only put in $108,000, which is less 19 

than what it had promised to do.   20 

          And then, finally, we have Gold Fields, a 21 

mining major.  Gold Fields, it got out for a pretty 22 
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small amount if you look at the--I mean, the number of 1 

common shares is high, but the value of each share is 2 

very low.  And Gold Fields, it is the kind of company 3 

that would have a pretty good idea of the amount of 4 

gold that was there and how easy or difficult it was 5 

to access it.  And Gold Fields got out for a pretty 6 

marginal amount of money. 7 

          Next slide, please. 8 

          So, we are going to go through some of the 9 

specifics of the mining project, but I wanted to start 10 

with a little anecdotal story from my personal life.  11 

I grew up in New Mexico for many years, and I had a 12 

great uncle, Great Uncle Joe.  And Uncle Joe was a 13 

prospector, and so, he would spend his time going out 14 

in the mountains in New Mexico and Arizona looking for 15 

gold.  He had years of experience; right.  This was a 16 

guy that was actually out there in the mountains. 17 

          MS. MENAKER:  And I apologize, but again, 18 

this isn't in the record.  This shouldn't be 19 

testimony. 20 

          MR. SMITH:  Oh, the fact that--the picture 21 

of New Mexico?  22 
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          MS. MENAKER:  No, no, no.  The story you're 1 

telling about Uncle Joe here. 2 

          MR. SMITH:  I can't tell a story?  Madam 3 

President, can I tell a story about my life?  4 

          PRESIDENT KALICKI:  We understand this may 5 

not be evidence, but apocryphal, perhaps.  We can take 6 

it in the spirit in which it is intended. 7 

          MR. SMITH:  Thank you.  Thank you.  It is 8 

not evidence, to be clear. 9 

          And thank you for the interruption; I 10 

appreciate it. 11 

          So, Uncle Joe had done a lot of research.  12 

He thought that he had the mother lode.  He perfected 13 

his claim, took it to a mining company.  They offered 14 

him two things: either you can have a couple million 15 

dollars or a royalty.  Uncle Joe took the royalty, 16 

bought a big house, bought a fancy car.  The mining 17 

company got started and the claim turned out to be 18 

nothing, and Uncle Joe lost everything. 19 

          I don't tell you that to be sorry for Uncle 20 

Joe, but just to tell you that mining isn't the kind 21 

of thing where you can just sort of get started and 22 
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it's all going to work out. 1 

          Next slide, please. 2 

          So, we heard earlier today that through 3 

operations you de-risk a project--that was the words.  4 

And that's not really true.  What you have here is 5 

really the opposite.  You have a lot of risk created 6 

by the way that the project was carried out. 7 

          Next slide, please. 8 

          So, here's a really standard chart that you 9 

see in the mining industry, and this is where the 10 

terminology is so important.  I want you to look at 11 

the top, "Exploration Results."  That has no value.  12 

So, whenever you hear descriptions of things that are 13 

about exploration--for example, you heard that 14 

"exploration" equals "resources."  Actually, that's 15 

not the case.  And you can see it in this chart that 16 

the Claimants have never disputed as an accurate 17 

portrayal of how value is created in the mining 18 

industry.   19 

          What we are really talking about here, we're 20 

talking about, largely, "Inferred" and "Indicated."  21 

That's on the left-hand side.  And that's all that we 22 
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have.  We don't have Measured Resources.  And we 1 

certainly don't have Reserves by anybody who is a 2 

Qualified Person.  And there was a mention of the word 3 

"Reserve" earlier today, and I would ask you to be 4 

very careful with that word because that word does 5 

mean value.  That's what mining companies will 6 

actually trade on as far as their share value or what 7 

they see in the future as to the kind of money they 8 

can make. 9 

          Next slide, please. 10 

          So, there was only one Technical Report that 11 

we have.  This is where the resource estimate is.  It 12 

is not in the other document that we are going to 13 

discuss next.  And you heard earlier today that the 14 

geology is the same.  That's not what this Technical 15 

Report thought.  In reality, these individuals thought 16 

that there was an erratic nature of the veining, and 17 

that it would require close-space drilling just to get 18 

to Measured and Indicated Resources.  So, before we 19 

even get to Reserves, there would have to be more 20 

drilling on this specific--on just these deposits that 21 

you see here in front of you. 22 
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          There was--no metallurgical tests were done, 1 

so none of the--that was one of the key modifying 2 

factors to get from resources to reserves, and that's 3 

this problem.  And we don't know what Gold Fields 4 

actually thought about it.  All that we do know is 5 

that there was a hurdle of 2 million ounces in 6 

reserves, and it didn't get there. 7 

          Now, how close was it?  We have no idea.  We 8 

have never been given those documents.  But it 9 

certainly was a long ways from what the Claimants 10 

propose it to be now.   11 

          The last thing is the cutoff grade.  We are 12 

really going to get into this with the Mining Experts.  13 

But this really is how much gold per tonne you need 14 

for the Project to be economic.  If the cutoff grade 15 

is too low, what it basically requires is a very high 16 

price of gold.  You would need that with this 17 

Technical Report, this Resource Estimate, due to the 18 

fact that at 23 grams/tonne, you would need around 19 

$3,300 per ounce of gold to be economic. 20 

          Next slide, please. 21 

          We showed this before.  Again, this is 22 
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standard stuff.  Claimants don't want to take any 1 

discount on their Inferred Resources.  Unfortunately, 2 

CIMVal doesn't see it the same way.  As early at 2003 3 

this was pretty consistent.  Inferred Resources cannot 4 

be used in an Income Approach.  It's got to be a 5 

discount. 6 

          Next slide, please. 7 

          So, this is the supposed resource estimate 8 

by Mr. Kappes.  You saw a slide of it this morning.  9 

If you would notice, we included here the entirety of 10 

the title page, "Exploration Potential."  If you will 11 

recall that chart I showed you earlier, "Exploration 12 

Results," when we're talking about exploration things, 13 

those are the things with no value.  They are not 14 

Resource Estimates. 15 

          So, let's look at this specific chart here, 16 

or this little piece of it that we've pulled out.  It 17 

was also included this morning, just part of it.  You 18 

only saw the left-hand part of it.  The right hand, 19 

that's the two-dimensional Sectional Resource 20 

Estimate.  Of course, they are not showing you the 21 

right-hand because that's the 3-D and the numbers are 22 
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a lot lower for the total size. 1 

          Also, look at those three different 2 

deposits.  You will notice--and this is the basis for 3 

the Claimants' entire Resource Estimate for the 4 

operating mine, Progreso VII.  Laguna North isn't part 5 

of Progreso VII, so their operating mine is actually 6 

based on almost half of the ounces being in a place 7 

where they didn't have an Exploitation License. 8 

          You also see the average grade for the gold, 9 

13.164 for Guapinol South.  You were shown a chart of 10 

production, and that production starts with the 11 

Guapinol South and moves on to Poza del Coyote.  12 

Guapinol South was mined first, and the grade was 13 

around 8 grams/tonne.  So, obviously, this mine wasn't 14 

doing anywhere near what they thought it was going to 15 

do. 16 

          Next slide, please. 17 

          We don't have a mine design.  The strip 18 

ratio is kind of all over the place.  We are going to 19 

get to that with the Mining Experts.  I think the 20 

point here is that even Mr. Kappes seems to be really 21 

confused about what it could be and what could be 22 
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economic without having any numbers to back it up. 1 

          Next slide, please. 2 

          Total tonnes per day is actually quite low.  3 

The chart that you saw this morning, I think, was 4 

really effective to show just how erratic the 5 

production was.  It is kind of all over the map.  With 6 

the ramp-up, normally you're looking at something that 7 

is more of a curve and it goes to the top.  You are 8 

not looking for something that's up and down, kind of 9 

on a week-in/week-out basis.   10 

          Next slide. 11 

          The recoveries--you were shown a picture, it 12 

was just from one shift, how one 12-hour shift worked 13 

as far as recoveries.  That is really not indicative 14 

of a mine.  If you go to the next shift after that, 15 

recoveries drop to 77 percent.  And that's really 16 

indicative of this mine itself, how the recoveries are 17 

really all over the map, and how Claimants never even 18 

get to the point of contesting the core of the 19 

recovery problem, which is that when you compare the 20 

actual results, the gold in bags, it doesn't stack up. 21 

          Next slide. 22 
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          Opex is just a single sort of digital sheet 1 

of paper.  It is 2.5 months.  For a mine that was 2 

operating for almost a year and a half, kind of 3 

strange for you to only get 2.5 months of Operating 4 

Costs.  It is full of these notes.  It is lots of 5 

inconsistencies.  And then, from that, they wanted to 6 

create a DCF.  Pretty dubious. 7 

          Next slide. 8 

          CAPEX is the best estimate.  That should 9 

concern you.  And there is no contingency at all, so 10 

the contingency would be on your CAPEX.  And in this 11 

case, Claimants just, I guess, assume that their best 12 

estimate was perfect because if there's no 13 

contingency, you must assume that you were going to 14 

get everything right all the time.  Also should 15 

concern you. 16 

          Next slide. 17 

          There's a discussion--I'm not going to get 18 

into comparables right now.  We'll get into that 19 

later, and my partner Mr. Gosis will touch on 20 

comparables as well. 21 

          Next slide. 22 
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          Let's go to the Unknown Exploration 1 

Potential.  It's difficult for me to call it Unknown 2 

Exploration Potential because it really isn't.  The 3 

technique is an amalgamation of various different 4 

ones, one of which relies on a 2010 newsletter.  That 5 

should give you cause for concern.  There was no 6 

further drilling done.  There was one mention of a 7 

tunnel this morning.  That was on Guapinol South.  8 

That is part of Progreso VII.  That is not part of 9 

this Unknown Exploration Potential.  So, no more 10 

drilling was done. 11 

          And the formula for it actually created four 12 

different DCFs, three of which have the exact same 13 

number, and then from there, put that into a formula 14 

and then applied this sort of probability to it.  That 15 

is totally outside of any standard that we have showed 16 

you or that anybody in the industry uses.  And, 17 

frankly, you should be quite concerned about that. 18 

          Next slide. 19 

          We have the "Gold Endowment."  So, this Gold 20 

Endowment is two to three times larger than Gold 21 

Fields' hurdle.  Again, we don't know what Gold Fields 22 
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thought was there, but we do know they thought it was 1 

less than 2 million.  Apparently, with no more 2 

drilling, Gold Fields just got it wrong, and by a 3 

pretty high order of magnitude.  And, really, this 4 

conclusion is absurd, the notion that there was $200 5 

million and something of value out there.  If that's 6 

true, the Claimants would have been drilling because 7 

drilling is how you define a resource, and a resource 8 

is what you can flip for a lot of money, and drilling 9 

is a lot cheaper than building a mine, and you have a 10 

lot less as far as your environmental impacts and your 11 

relationship with the community.  It's a much simpler 12 

process.  And if that was true, that's what you would 13 

have seen.  Of course, you don't see it.  14 

          Next slide, please. 15 

          Unfortunately--and I say this in all 16 

seriousness, you know, there are some firms that we 17 

don't work with just because too often we don't get 18 

the right kind of pushback.  SRK is one of them, and 19 

you can see that this is so far outside of industry 20 

standard that it really can't be trusted, and then 21 

that comes down to a lot of things SRK has decided to 22 
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do on its own. 1 

          Next slide. 2 

          So, in conclusion, these are things that the 3 

Tribunal can review in its own time, but this mine is 4 

not ready for a DCF.  It has a lot of uncertainties.  5 

It has a lot of risk that hasn't been removed through 6 

a Feasibility Study process, and also, as we think 7 

about Feasibility Studies, one thing I wanted to 8 

mention just so that you can make sure and hear it 9 

from us is that there was two references, one to Gold 10 

Reserve and there was a DCF there that had a 11 

Feasibility Study.   12 

          That DCF was by stipulation between the 13 

Parties, so it's not really a very good case, 14 

especially for the Claimants.  And then there was a 15 

reference to TCC and how studies don't make your 16 

Project valuable.  It also came up in this context.  17 

Kind of strange, TCC is a case where we were Counsel 18 

in the Quantum Phase, in the Annulment Phase, and TCC 19 

claimed to spend $240 million on their studies.   20 

          They had a Feasibility Study, and in that 21 

case, which we are hoping will be annulled, one of the 22 



Page | 285 
 

B&B Reporters 
001 202-544-1903 

issues on annulment is--are the uncertainties in the 1 

Feasibility Study and how they connect to the 2 

valuation.  We also hope that White & Case shares this 3 

desire for the future of that Award, due to the fact 4 

that the White & Case is also Counsel in the revision 5 

proceedings. 6 

          So, with that, I will turn the word over, 7 

the mike over to my colleague, Mr. Gosis.  Thank you.  8 

          MR. GOSIS:  I'm getting a message that I'm 9 

unable to start video because the host has stopped it.  10 

I think that is FTI. 11 

          ZOOM TECHNICIAN:  Could you please repeat 12 

that.  13 

          (Comments off microphone.)  14 

          MR. GOSIS:  Not that you've gotten any 15 

better, but at least you see me.  I'm sorry for that. 16 

          So, let us move on to the issues of quantum 17 

and damages in these proceedings.  And to put things 18 

in a top nutshell, and I think that we've covered some 19 

factual ground already on this point, but we are 20 

talking about a Project which the last time was 21 

transacted, and this was in 2012.  Claimants 22 
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paid--strike that. 1 

          Claimants promised to pay $400,000 and some 2 

royalty for a project that had already experienced all 3 

the drilling that was ever done on that mine, that had 4 

already submitted the EIA for the Exploitation License 5 

that it eventually obtained, and that, interestingly, 6 

and we will probably get into these a bit further 7 

during these next two weeks, had already prepared the 8 

EIA for the Santa Margarita portion of the Project, 9 

that was eventually submitted in 2017 without any form 10 

of amendment. 11 

          So, nothing changed in the actual 12 

development of the mine since this transaction in 13 

2012, but for some magic reason that we didn't quite 14 

even hear in Opening Statements today, that 15 

transaction of $400,000, and I think actually only 16 

some $119,000 or something, $188,000 were paid, I 17 

think the third-party has reduced a loss on that of 18 

some $212,000 from 400,000, that's turned into a--I'm 19 

reading from Slide 225 from today's Opening Statement, 20 

$499 million.   21 

          No drilling, no additional development of 22 
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the mine, no landing of mutual rights of solid gold in 1 

any place that we could see, no Resource Estimation 2 

additional to whatever was already on the table in 3 

2011, 2012. 4 

          And so, we are trying to try and establish 5 

how is it that we manage to turn this $100,000 paid in 6 

2012 and $300,000 promised into a $500 million Project 7 

that is the damages being sought in this Arbitration.  8 

          Now, we go to the slides.  I'm not going to 9 

be stopping at every one of them, but as a first 10 

point, the Parties agreed that the Fair Market Value 11 

compensation standard applies, and this is itself 12 

something that needs perhaps a little pause. 13 

          The Parties agree that the Fair Market Value 14 

standard applies for any expropriation claim.  Then we 15 

will see that the way that the Claimants apply the 16 

Fair Market Value standard is not entirely appropriate 17 

as mandated by CAFTA-DR and the rules of law that they 18 

themselves invoke.   19 

          But this--not only expropriatory claims in 20 

this case, and we have heard just minutes ago from 21 

Dr. Torterola, that this, a wide gamut of other claims 22 
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from national treatment and/or most favored nation 1 

treatment these claims resounding going full 2 

protection, security, and/or fair and equitable 3 

treatment.  There is no valuation proposed by the 4 

Claimants that would have any form of causal link 5 

between any of those claims and the damages sought.   6 

          There is nothing we heard, read or will read 7 

that could explain to the Tribunal how, if by 8 

happenstance it should be able to find that there was 9 

no expropriation, but maybe a breach of fair and 10 

equitable treatment or a breach of Full Protection and 11 

Security, the damages that the Claimants would be 12 

entitled to obtain for breach of Full Protection and 13 

Security would be in any way determined via the Fair 14 

Market Value of the Enterprise Value of Exmingua.   15 

          There is simply nothing on the record of 16 

this case.  I think it is relevant to have, as I say, 17 

a starting point for our discussion. 18 

          Now, if we go--we have in, I think 19 

Slide 169, probably.  There's a chart there 20 

with--yes--Figure 12(1), which we saw a second ago, 21 

which puts in a single page the entirety of the claims 22 
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for which compensation is sought by the Claimants in 1 

these proceedings.   2 

          There we are.  And these figures, I 3 

understand, were updated in the Slide 225 of 4 

Claimants' Opening Presentation today, and now it is 5 

$82 million for the operating mine, 85 million for the 6 

non-Exploration Potential, and between 252 and 7 

$332 million for lost Exploration Opportunity, for a 8 

grand total of between 419 and $499 million, plus 9 

interest, which doesn't appear in this chart, but did 10 

appear in Slide 225. 11 

          Now, very importantly, none of the--this is 12 

the formula that the Claimants would have the Tribunal 13 

adopt for the Fair Market Value of Exmingua at some 14 

relevant date.  The date that they choose is not 15 

entirely the date that they should apply by operation 16 

of CAFTA DR, but we'll get to that in a second.  But 17 

there is no dispute between the Parties that these 18 

three items here are simply the calculation the 19 

Tribunal is invited to perform by Claimants to reach 20 

the Fair Market Value of Exmingua. 21 

          There is no claim for Lost Profits.  There 22 
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is no argument between the Parties that Fair Market 1 

Value means the value which a Hypothetical Buyer and a 2 

Hypothetical Seller both informed of relevant 3 

circumstances, not acting under a compulsion, would 4 

trade the asset as of the date that is chosen.   5 

          There is no alternate universe, absent the 6 

measures challenged that Guatemala adopted, where a 7 

Hypothetical Buyer and a Hypothetical Seller would 8 

decide that no taxes would apply to the operating 9 

mines such that the revenues generated from mining 10 

that Project would arrive tax free on to Exmingua, 11 

would be paid tax free on to KCA, would be paid tax 12 

free on to Mr. Kappes.   13 

          And this is not every Authority that was 14 

introduced for the proposition that the revenue 15 

streams should not include any calculation of taxes, 16 

and this is the way that Claimants performed the DCF, 17 

is based on the notion that when claiming damages for 18 

Lost Profits, then there is some treatment that 19 

before--typically, domestic courts, international 20 

tribunals applying domestic law, at any rates, should 21 

be done to the pure calculation of those profits. 22 
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          There is no claim for Lost Profits in this 1 

case.  The only case that is before this Tribunal, and 2 

we have established already, that case itself does not 3 

satisfy the necessary causation requirement for any 4 

claim that is not an expropriation claim, is one in 5 

which we would have the Fair Market Value be 6 

determined by a Hypothetical Buyer and a Hypothetical 7 

Seller, both informed and under no compulsion. 8 

          No, Claimants have tried.  And we haven't 9 

quite made out the exact process that they would 10 

follow to, but their argument is, well, we should not 11 

quite apply a Fair Market Value standard, which we've 12 

just agreed we would apply because the Claimants are 13 

not a Willing Seller, and so we should move the 14 

Valuation Date to some date in the future, not the 15 

expropriation date. 16 

          For one thing, certainly Guatemala is not a 17 

Willing Buyer, and, actually, once we've seen--and I'm 18 

spoiling the suspense, but once we've seen the actual 19 

valuation of the Project performed by Secretariat, 20 

Guatemala's Experts, we see that they would very 21 

largely not be a Willing Buyer of this asset.   22 
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          If we did perform a DCF Valuation of the 1 

operating mine, as Claimants contend would be the 2 

appropriate valuation method--and you see it in the 3 

chart we have before us--the value would be nil or 4 

negative.   5 

          And, again, if we only take the factual 6 

assumptions and the premises that the Claimants 7 

themselves apply in this valuation, the 89 million and 8 

244 to 291, which would then increase to have the 9 

additional sums to $499 million that we saw in the 10 

Opening Presentation today, the only way to get any 11 

value from the non-Exploration Potential or the 12 

Exploration Opportunity is for an exploration campaign 13 

to be performed, which in Claimants' own estimation 14 

would cost $44 million.   15 

          Now, mind you, the operating mine, the 16 

entire value, Net Present Value of that mine as per 17 

Claimants, was $71 million, and they would have to 18 

spend 44 to actually engage in any exploration 19 

campaign to develop any of the non-Exploration 20 

Potential or the Exploration Opportunity. 21 

          Now, Claimants have said that they were 22 
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self-funded and would not seek financing, which is the 1 

only reason why they claim they do not have to abide 2 

by 43101 Disclosure Requirements or that a Feasibility 3 

Study, which is undisputed, never existed in this 4 

case, should not have been complied with.   5 

          And, yes, there is no explanation where the 6 

44 million that they would magically turn into over 7 

$400 million by reason of this non-Exploration 8 

Potential and Exploration Opportunity.  There is 9 

simply no way that they could be performed. 10 

          A portion of that exploration fund--of those 11 

exploration funds would, no doubt, come from any 12 

actual Net Revenue that would have been generated from 13 

the operating mine.  We would assume that Claimants 14 

being the Shareholders directly, and directly in 15 

Exmingua, would use the proceeds of the operating mine 16 

to fund whatever small portion of the exploration 17 

costs were actually to be incurred.  If that was 18 

the--yes. 19 

          PRESIDENT KALICKI:  Sorry, Mr. Gosis, excuse 20 

me for the interruption, I'm advised that you have 21 

just about 10 minutes left.  So, just bear that in 22 
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mind. 1 

          MR. GOSIS:  That was my calculation.  So, 2 

thank you very much, Madam President. 3 

          PRESIDENT KALICKI:  Thank you. 4 

          MR. GOSIS:  So, if any portion of the 5 

dividends obtained from the operating mine was, in 6 

fact, converted, reinvested into developing the 7 

exploration program that would yield these additional 8 

damages being sought, then, of course, Claimants 9 

cannot, without duplication, which would not be 10 

permitted, they cannot both claim historical losses as 11 

though they have collected their money, which 12 

Claimants do claim, and interest thereon, by the way, 13 

and also say but we would have reinvested all of that 14 

into the Exploration program.   15 

          Either they collected dividends or they did 16 

not collect dividends.  And part of this, let's say, 17 

historical ambiguity comes from the very haphazard 18 

approach of what they call this ex post approach to 19 

valuation.  20 

          And there, the ex post approach to valuation 21 

that they suggest is actually simply trying to get a 22 
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better usage of the increase in gold prices in the 1 

intervening period, but despite every formulation we 2 

have heard this far, there is nothing in the case 3 

submitted by the Claimants that shows that any form of 4 

Project advancement took place between any date, 2011, 5 

2012, 2016, the date by which the Constitutional Court 6 

confirmed the amparo that creates the most proper 7 

approximation to the expropriation date, if one 8 

actually existed.   9 

          There is nothing that can show that from 10 

that date onwards, if one were to take an ex post 11 

approach, one would see any development in the 12 

universe that would justify the increasing value from 13 

the $100,000 paid in 2012 to the $500 million being 14 

sought in March 2022. 15 

          To try and explain this in very, very clear 16 

terms, let's try to think in a--Dickensian terms.  17 

Let's assume that on the date of the expropriation, 18 

Claimants were visited by the Ghost of Christmas yet 19 

to come, and they were taken to a date of the Award, 20 

and the Award--the sum that they are shown--as per 21 

Claimants' formulation, is one that simply has no 22 
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correlation to the situation in which the Project was 1 

at any point based on the evidence of the record. 2 

          The Claimants, Mr. Scrooge, is shown a 3 

future in which he is a successful, multibillionaire 4 

renown violinist but present Mr. Scrooge lacks one 5 

hand.  There is no way you can go from the Project at 6 

any point based on the evidence on the records, to 7 

this alternate universe created by this attempted 8 

post-hoc valuation attempted by the Claimants. 9 

          At any rate, regarding which dates should be 10 

used for the valuation of the Projects, none of the 11 

Authorities submitted by Claimants actually refer to 12 

CAFTA-DR.  Not one Decision they cite to makes any 13 

reference to CAFTA-DR.   14 

          Like the Authorities submitted by Guatemala, 15 

we have submitted the submission by the United States 16 

Non-Disputing Party submissions citations to the 17 

scholarly commentary of--just a second to get the 18 

slide correct.  It is 174.  We have it here.  Sorry, 19 

one before that. 20 

          I must apologize, my team are moving through 21 

the slides at inordinate speed.   22 
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          But we have introduced references to, for 1 

instance, David Gantz commenting on Settlement of 2 

Disputes under the Central America Dominican Republic 3 

United States Free Trade Agreement, CAFTA-DR, and the 4 

Authorities that Claimant has relied on for this 5 

proposition, not only, of course, do not include any 6 

CAFTA-DR decision as we mentioned, but they also cite 7 

in that balancing act that we were shown in the slides 8 

today.   9 

          I think it was Slide 196, some of the 10 

Decisions there were abandoned by the Claimant Parties 11 

in the face of annulment and revision simultaneous 12 

proceedings, and that's the case, but, basically, 13 

strangely enough, two different cases cited by 14 

Claimants in Slide 196, Siemens v. Argentina and 15 

Karkey v. Pakistan, and we have been fortunate to have 16 

been Counsel in both those cases also.    17 

          So let us move to the issues of valuation 18 

methodology in one or two minutes.  Why the valuation 19 

methodology chosen does not speak to the compensation 20 

standard and/or is not substantiated in the facts of 21 

the case.  I think we don't even need to go to our 22 
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slides to show that.   1 

          If we go to Slide 191 showed by Claimants in 2 

their Opening today--and unfortunately we don't have 3 

the image here, but maybe FTI can put it up from the 4 

stack that Claimants showed this morning.  They said, 5 

well," Guatemala's breaches caused Claimants' losses," 6 

and that's the title of Slide 191.  The last measure 7 

we see here being valued as part of the before and 8 

after analysis that the Tribunal, Claimants argue, 9 

should compensate Claimant for.  It says "Guatemala's 10 

breaches."  They said before Claimants had legitimate 11 

confidence that Santa Margarita license would be 12 

obtained. 13 

          This license had not even been applied for.  14 

What form of legitimate confidence did Claimants have 15 

that they would receive a license they hadn't applied 16 

for?  And what we will see the EIA started that had 17 

been submitted by Claimants regarding Santa 18 

Margarita--and this was in early 2017--already 19 

contains numerous contradictions to the evidence that 20 

we will be discussing in these next few weeks.   21 

          So, not only was there no application for a 22 
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license for which now they are seeking compensation, 1 

but, also, the materials that had already been 2 

introduced into the regulatory record in Guatemala to 3 

obtain the license was so departing from the facts of 4 

the circumstances of the Project that no license could 5 

ever be obtained. 6 

          We have a number of additional threats to 7 

discuss with the Tribunal.  We have touched upon all 8 

of these matters on the Pleadings already, including, 9 

of course, the Counterclaim by Guatemala and our 10 

arguments regarding interest and regarding costs of 11 

the proceedings, but I think that, except for any 12 

additional thoughts by my colleagues, this would be a 13 

good moment to put Guatemala's case to rest.   14 

          Thank you very much. 15 

          PRESIDENT KALICKI:  Thank you, Mr. Gosis.  I 16 

was going to say that I think you only had two or 17 

three minutes left. 18 

          Let me ask your colleague, Mr. Torterola, 19 

whether you have any final remarks or concluding words 20 

for us.  21 

          MR. TORTEROLA:  Thank you very much, Madam 22 
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President.   1 

          To offer this, I have remarks.  I'm not sure 2 

that I'm going to make it in time in the two or three 3 

minutes, but we had an example that we discussed here, 4 

and maybe that is a good closing for these Opening 5 

Remarks. 6 

          As you know, Airbnb is a way in which you 7 

can invest your money and have a return, but many 8 

citizens in the United States, especially Miami, has 9 

passed legislations or regulations that in some areas 10 

prohibit Airbnb.  So, say that I decide to buy a 11 

property to have it rented in Airbnb, and I know that 12 

there is legislation.  And then the City of Miami 13 

decided to enforce that prohibition to use the 14 

property for an Airbnb purpose.   15 

          So, here is the same.  The regulation 16 

existed there, and the State enforced it, and 17 

Claimants really cannot cry wolf.   18 

          In addition to that, this a supplementary 19 

case.  You have to look first at what happened with 20 

the construction permit and the suspension ordered by 21 

the Constitutional Courts because they failed to 22 
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consult with the neighboring communities.   1 

          So, that concludes our presentation.  Thank 2 

you very much. 3 

          PRESIDENT KALICKI:  Thank you very much. 4 

          Thank you to both teams of Counsel for the 5 

really extensive and helpful Opening Statements today.  6 

We have learned a lot, and we very much look forward 7 

to learning more as the hearing now moves to the next 8 

stage of Witness examinations. 9 

          So we will begin tomorrow at 8:00 a.m. D.C. 10 

time, 1:00 p.m. London, with the direct examination of 11 

Mr. Daniel Kappes, and, until then, we wish all a very 12 

good evening.  13 

          (Whereupon, at 4:10 p.m., (EST) the Hearing 14 

was adjourned until 8:00 a.m. (EST) the following 15 

day.) 16 
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