
INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES 

Daniel W. Kappes and Kappes, Cassiday & Associates 

v. 

Republic of Guatemala 

(ICSID Case No. ARB/18/43) 

PROCEDURAL ORDER NO. 5  

On Renewed Amici Curiae Application for Leave to File Non-Disputing Party Submissions 

Members of the Tribunal 
Ms. Jean Kalicki, President of the Tribunal 

Mr. John M. Townsend, Arbitrator 
Prof. Zachary Douglas QC, Arbitrator 

Secretary of the Tribunal 
Mr. Francisco Grob 

Assistant to the Tribunal 
Dr. Joel Dahlquist 

Date of the Order: 5 February 2021 



Daniel W. Kappes and Kappes, Cassiday & Associates v. Republic of Guatemala 
(ICSID Case No. ARB/18/43) 

  2 
 

I. BACKGROUND AND SUMMARY OF POSITIONS 

1. On 23 October 2019, the law firm Sheppard Mullin Richter & Hampton LLP (“Sheppard 
Mullin”) submitted an “Amicus Curiae Application for Leave to File Non-Disputing Party 
Submissions” (the “Application”) on behalf of its client La Puya, which it described as an 
environmental justice movement comprising community members from San José del Golfo 
and San Pedro Ayampuc, Guatemala (“La Puya” or the “Applicant”). Pursuant to ICSID 
Arbitration Rule 37(2), DR-CAFTA Article 10.20.3 and Section 18.2 of PO1, the Tribunal 
invited the Parties to provide their observations on the Application. As scheduled, each Party 
filed its observations on 31 October 2019.  
 

2. On 7 November 2019, the Tribunal issued Procedural Order No. 2, reserving its decision on 
the Application on the ground that it was premature, until after the Tribunal’s decision on 
Respondent’s then-pending Preliminary Objections (“PO2”).  
 

3. On 13 March 2020, the Tribunal issued its Decision on Respondent’s Preliminary Objections, 
rejecting Respondent’s request under DR-CAFTA Article 10.20.5. with a Dissenting Opinion 
by Prof. Zachary Douglas. 
 

4. On 29 June 2020, Sheppard Mullin renewed the Application on behalf of La Puya, in 
accordance with Procedural Order No. 2 (the “Renewed Application”).  
 

5. The grounds stated for the Renewed Application at that time were that: (i) La Puya has an 
ongoing interest in the proceeding, as its members have been “greatly and detrimentally 
impacted by the El Tambor mining project, and they have been active in the affected 
communities and in related domestic legal proceedings in Guatemala”; (ii) “the types of 
evidence La Puya will present, which will not be raised by Claimant or Respondent, are within 
the scope of the dispute, and will be instrumental for this [Tribunal] to understand the context 
underlying the Guatemalan trial court’s decision”; and (iii) La Puya’s “unique perspective, 
knowledge, and insight” regarding the subject-matter in this proceeding, which differs from 
that of Claimants and Respondents, “will assist the Tribunal in determining various legal and 
factual issues that directly bear on the claimed violations of Chapter 10 of CAFTA-DR.” These 
arguments are summarized below. 
 

6. First, the Renewed Application asserts that the Government of Guatemala cannot be counted 
on to address the negative impact of the mining project in the community, and that only La 
Puya’s members “have personally witnessed, and expect to testify about, the physical and 
psychological aggression that the community members have suffered due to political forces.” 
The members of La Puya “are also well-positioned to discuss the general risks and 
vulnerabilities associated with living in the areas affected by the El Tambor mining project, 
including negative health impacts, as well as intrusion on personal and community life, and 
community development.” The Renewed Application adds that “because the Government  
opposed La Puya’s interests in domestic proceedings”, it is unlikely that the Government will 
adequately represent its interests in this proceeding.  
 

7. Second, the Renewed Application asserts that “La Puya will also present evidence on other 
matters about which neither the Government nor Claimants are expected to address,” including: 
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(a) “consult[ing] with experts who have reviewed environmental impact studies commissioned 
by the investing company, who have found serious deficiencies in the analysis contained 
therein,” which resulted in “misleading and detrimental handling of the health impacts of the 
project on the community”; (b) “information regarding bribery and corruption that takes place 
in Guatemala, specifically as it relates to various government officials involved in the El 
Tambor mining project;” (c) information on “how the Government fell short of its requirements 
to consult with the local communities under the ILO Convention”; (d) information as to the 
deficiencies of the Environmental Impact Assessment, which “justify the issuance of the 
mining licenses”; (e) information “as to the nature and extent of the protests that took place, as 
well as the related domestic court proceedings”; and (f) information related to “understanding 
the relevant human rights law obligations of the Government, as well as the perspective of the 
rights holders impacted by the trial court’s decision.”  
 

8. Finally, the Renewed Application adds that “without La Puya’s involvement, the Tribunal will 
be left with an incomplete picture regarding the circumstances surrounding the El Tambor 
mining project, which will inhibit the Tribunal from adequately concluding whether the 
Guatemalan courts properly halted Claimants’ mining activities, or whether the Government 
did, in fact, breach its obligations under CAFTA-DR […].” 

 
9. On 27 July 2020, the Tribunal invited the Parties to provide their observations on the Renewed 

Application. As scheduled, each Party filed its observations on 25 September 2020.  
 
10. In their observations of 25 September 2020, the Claimants oppose the Renewed Application. 

In their opinion, the Applicant has failed to: 1) submit fundamental and critical information 
bearing on its independence; 2) submit full information about its identity and to disclose its 
affiliations; and 3) meet any of the requirements for the admission of its proposed amicus 
curiae submission. These arguments are summarized below. 
 

11. First, the Claimants argue that “the Renewed Application does not provide any information 
about the legal status of ‘La Puya’, its membership, general objectives, the nature of its 
activities or its management”. Citing investment arbitration practice and the Free Trade 
Commission (FTA) of the NAFTA, the Claimants point out that amicus applications should 
“describe the applicant, including, where relevant, its membership and legal status…., its 
general objectives, the nature of its activities, and any parent organization”; “disclose whether 
or not the applicant has any affiliation, direct or indirect, with any disputing party”; and 
“identify any government, person or organization that has provided any financial or other 
assistance in preparing the submission.” Claimants argue that these disclosures were not 
included in the Renewed Application.  
 

12. Second, Claimants state that the Applicant has “failed to indicate whether it had received any 
assistance, financial or otherwise, to prepare its Renewed Application,” adding that “there is 
no indication that ‘La Puya’ is composed of members who pay dues to the organization.” The 
Claimants argue that this “information is critical to determining the identity and independence 
of the Applicant, without which the Renewed Application cannot be granted.” Citing Lion 
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Mexico v. Mexico and Pezold v. Zimbabwe,1 Claimants argue that amicus applications have 
been denied in similar circumstances.  

 
13. Third, the Claimants allege that the Applicant does not meet any of the criteria to justify its 

participation as amicus curiae in this proceeding. For example, the Claimants argue that the 
“Applicant fails to explain how it, as a ‘environmental justice movement comprising 
community members from San José del Golfo and San Pedro Ayampuc, Guatemala,’ can assist 
the Tribunal with understanding a wide range of complex legal and factual issues as put 
forward in the Renewed Application.” They refer to Eco Oro v. Colombia, where the tribunal 
denied the amicus application for “fail[ure] to explain the nature of its perspective, knowledge, 
and insight other than merely asserting that it would be different to that of the disputing 
parties.” Citing Apotex v. United States, Resolute Forest Prods. v. Canada and Bear Creek v. 
Canada, Claimants add that “tribunals [have] determined that it [is] unlikely that the applicants 
could provide the tribunal with any particular perspective or insight different from that of the 
disputing parties where both parties were represented by experienced legal counsel.” Claimants 
also state that Applicant “fails to indicate the sources of its expertise in human rights law 
violations or provide any evidence showing that it has any unique expertise or knowledge about 
corruption in general or corruption in Guatemala, in particular.” In this regard, Claimants add 
that the “Applicant itself has no expertise in the field and cannot assist the Tribunal with the 
understanding of the content of the environmental studies,” since the Applicant had to consult 
experts on this issue. Furthermore, Claimants state that the “Applicant has no ‘unique 
perspective’ on the Guatemalan court proceedings relevant to Claimants’ claims,” since they 
did not participate in any of those court proceedings. Finally, the Claimants indicate that the 
“Applicant gives no indication as to what information it can provide regarding ‘political forces 
affecting the local communities’ and how any such information or alleged expertise could assist 
the Tribunal.”  
 

14. According to the Claimants, the “Applicant’s assertion that the ‘types of evidence’ that it will 
present are ‘within the scope of this dispute’ is inaccurate,” given that the “Applicant is 
effectively attempting to submit its personal grievances to the Tribunal and intervene as a third 
party in this arbitration.” The Claimants explain that the “Applicant suggests that it can assist 
the Tribunal in the general understanding of ‘human rights law obligations’ of Guatemala,” 
“how the government fell short of its requirements to consult with the local communities under 
the ILO Convention,” and “bribery and corruption that takes place in Guatemala,” all of which 
are outside the scope of the Parties’ dispute. The Claimants add that these highlights both the 
“Applicant’s misunderstanding of the issues in dispute in this arbitration and the fact that its 
participation will not assist the Tribunal in its determination of those issues.”  
 

15. The Claimants further state that “Applicant’s assertion that it has an ongoing interest in the 
current dispute […] as it has been ‘greatly and detrimentally impacted by the El Tambor mining 
project’ is insufficient to meet its burden of showing that it has a significant interest in the 
proceedings to warrant amicus status.” According to the Claimants, and citing Apotex v. United 
States and Eco Oro v. Colombia, the Applicant has no direct and significant interest in the 
outcome of this dispute. Moreover, the Claimants add that “the Renewed Application has been 

 
1 For purposes of this summary of the Parties’ positions, the Tribunal does not replicate all the case citations 
included in the Parties’ respective submissions. 
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submitted by a non-national law firm, in English, on behalf of unknown and undisclosed 
members of a purported organization without any legal form and with undisclosed sources of 
funding.”  
 

16. Finally, the Claimants assert that the Renewed Application, “if allowed, would disrupt the 
proceedings and unduly burden and unfairly prejudice Claimants because it would require 
unnecessary additional work, time and expense to respond to Applicant’s submission, which 
intends to raise issues beyond the scope of the Parties’ dispute and to support such submissions 
with expert and witness evidence.”  

 
17. By contrast to the Claimants’ position, the Respondent stated in its observations of 25 

September 2020 that does not object to La Puya’s participation as amicus curiae in the merits 
phase of this proceeding.  The Respondent’s position is summarized below. 
 

18. First, the Respondent states that “(a) the non-disputing party submission would assist the 
Tribunal in the determination of a factual or legal issue related to the proceeding by bringing a 
perspective, particular knowledge or insight that is different from that of the disputing parties.” 
Citing Apotex v. United States, Bear Creek v. Peru, and Infinito Gold v. Costa Rica, the 
Respondent alleges that this criteria has been “interpreted broadly to allow a tribunal to access 
a wide variety of points of view relevant to the case, which ultimately enhance the legitimacy 
of the proceedings.”  
 

19. Second, the Respondent maintains that “(b) the non-disputing party submission would address 
a matter within the scope of the dispute.” According to Respondent and citing Apotex v. United 
States, “the aim of this criterion, as applied by ICSID Tribunals, is to avoid the unnatural 
broadening of the scope of the dispute, [thus] to ensure that the friend of the court’s 
participation is restricted to the dispute.”  
 

20. Third, the Respondent submits that “(c) the non-disputing party has a significant interest in the 
proceeding.” Referencing Apotex v. United States, the Respondent states “that the interest must 
be more than a general interest in the proceedings,” thus “it must be shown rather that the 
outcome of the arbitration can have a direct or indirect impact on the rights or interests that the 
applicant represents and defends.”  
 

21. Fourth, the Respondent notes that the Tribunal should ensure that a non-disputing party 
submission “does not disrupt the proceeding or unduly burden or unfairly prejudice either 
party, and that both parties are given an opportunity to present their observations on the non-
disputing party submission.” This requirement is satisfied, in the Respondent’s view, by the 
fact that “La Puya’s participation will be limited to a written submission, as the Parties and the 
Tribunal previously agreed, with both parties having an opportunity to comment in their 
respective Reply and Rejoinder Memorials.”  
 

22. Thus, the Respondent concludes that La Puya’s participation is “relevant and appropriate” and 
“must be permitted in a way that does not affect the Parties’ right to be heard, nor alter or make 
the proceedings more expensive, and it must comply with the conditions already outlined by 
the Tribunal in Section 18.2 of Procedural Order No. 1.” 
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23. On 8 October 2020, after having reviewed the Parties’ respective observations on the Renewed 
Application, the Tribunal requested the Applicant to provide two categories of further 
information. First, given that the Renewed Application describes La Puya as “an 
environmental justice movement comprising community members” from local communities, 
the Tribunal requested further information on “the nature of La Puya, including its history, 
membership (including number of members), organization, affiliations, and activities (other 
than seeking to provide a submission in this case).” Second, given the scope of the proffered 
submission, the Tribunal requested further information on the source of La Puya’s funding, 
“particularly as it relates to the work envisioned for participating in this case.” 
 

24. On 21 October 2020, the Applicant requested an extension to submit the requested information, 
which the Tribunal granted; the Applicant submitted its response on 6 November 2020. In its 
response, the Applicant states that: 1) La Puya is “an environmental justice movement, created 
by communities that united in defense of their water and natural resources”; 2) La Puya “is not 
formally registered as an organization with legal personality, nor does it have legally 
designated representatives, but rather it emerges from the grassroots organization of the 
communities of the resistance,” and as such “indisputably has a stake in the outcome of this 
arbitration”; and 3) La Puya “does not have any assistance aside from the pro bono legal 
assistance of the United States law firm Sheppard Mullin Richter & Hampton LLP.” 
 

25. On 9 November 2020, the Claimants requested an opportunity to submit brief observations on 
the Applicant’s letter dated 6 November 2020. The Tribunal granted Claimants’ request and 
invited both Parties to submit any observations.  

 
26. On 11 November 2020, the Respondent stated that it had no further comments regarding the 

Applicant’s letter of 6 November 2020, but reserved the right to respond to any comments 
Claimants filed in relation to the letter. The Claimants opposed this “unilateral reservation of 
rights” and argued that the “Parties are entitled to comment on […] the amicus application, and 
not on one another’s comments to that application.” 
 

27. On 13 November 2020, the Claimants filed their observations on the Applicant’s letter of 6 
November 2020. The Claimants continue to oppose the Applicant’s participation in the 
proceeding given, as they submit, that the 6 November 2020 letter “fails to disclose 
fundamental and critical information bearing on Applicant’s identity and independence,” and 
thus “fail[s] to meet any of the requirements for the admission of its proposed amicus curiae 
submission.” The Claimants’ arguments are summarized below.  
 

28. First, the Claimants state that the 6 November 2020 letter does not clarify the identity of “La 
Puya.” and that the Parties’ have a “right to know who the amicus purports to represent and the 
practicalities of intervening in a legal proceeding demand that the movement at least identify 
leaders or representatives among itself, even if these are not legally designated.” Second, 
Claimants argue that “allowing an unidentified party to participate in the proceedings[…] 
would infringe on the integrity of the process.” Even though the letter states that La Puya 
consists of 1,300 members, it still remains unclear who the members of La Puya are, thus (in 
Claimants’ view) not allowing “any verification of [the Applicant’s] identity, membership, or 
agenda (and, by extension, its affiliations and independence).” Third, the Claimants state that 
the Applicant “fail[ed] to provide any information about [La Puya’s] affiliations,” making it 
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impossible to verify whether La Puya “has ties to any Party to the dispute, to any entity or 
government that may have an interest in the dispute, or to one or more international non-
governmental organizations that may be supporting Applicant and using ‘La Puya’ to enhance 
their ability to obtain standing.” Fourth, the Claimants note that the Applicant failed “to 
provide any information regarding [La Puya’s] current activities (other than seeking to provide 
a submission in this case).” Fifth, the Claimants argue that the 6 November 2020 letter fails to 
clarify La Puya’s funding, especially with respect to “the work already carried out or 
anticipated by ‘La Puya’ with respect to its participation in this case.” 
 

29. On 16 November 2020, the Tribunal granted Respondent’s request to comment on Claimants’ 
observations on La Puya’s letter of 6 November 2020, and invited the Claimants to present 
responsive observations, if any, thereafter. On 19 November 2020, the Respondent stated that 
it had no further substantive observations to make, but confirmed that Guatemala had no 
affiliation to La Puya. The Claimants then stated that they had no observations on Respondent 
communication of 19 November 2020.  
 

30. On 2 December 2020, the Tribunal sought from La Puya further clarification as to “who 
precisely Sheppard Mullin represents, given the statement in the 6 November 2020 letter that 
La Puya is a ‘movement’ without ‘legally designated representatives.’” 
 

31. On 23 December 2020, the Applicant submitted its response, stating that La Puya is a “peaceful 
resistance movement,” comprised of “communities from the municipalities of San Pedro 
Ayampuc and San José del Golfo,” which “ha[ve] been directly affected by the work of the El 
Tambor mining project.” The Applicant asserts that La Puya is “unique from the parties in 
dispute in that its members have witnessed the parties’ interest firsthand,” and states that its 
interest in the matter is “legitimate” and its proposed submission would “provide sensitive 
information to the [Tribunal] that neither party will provide because it would weaken their 
interest in the case.” The Applicant also stated that “[t]he communities now represented by La 
Puya” had previously acted before the Guatemalan courts through “legitimately recognized 
third party representatives,” including in one case by the auxiliary Mayors of two villages and 
in another case through a non-governmental organization known as “CALAS.” 
 

32. On 28 December 2020, the Claimants requested an opportunity to submit simultaneous 
comments on the Applicant’s letter of 23 December 2020, and on 29 December 2020, the 
Respondent opposed Claimants’ request for simultaneous comments, requesting instead that it 
be permitted to respond to the Claimants’ comments. The Claimants in turn objected to 
sequential filings, but requested that if the Respondent’s request was granted, the Claimants be 
granted a further reply filing of their own. On 31 December 2020, the Tribunal invited: 1) the 
Claimants to submit comments on the Applicant’s 23 December 2020 letter by 11 January 
2021; 2) the Respondent to submit comments on Claimants’ observations by 14 January 2021; 
and 3) the Claimants to present any responsive observations by 18 January 2021. 
 

33. On 11 January 2021, Claimants filed their observations to the Applicant’s latest letter, 
continuing to oppose the Applicant’s participation in the proceedings. In their view, the 
Applicant’s 23 December 2020 letter fails to: 1) disclose fundamental and critical information 
regarding the Applicant’s identity, as requested by the Tribunal in its letters of 8 October 2020 
and 2 December 2020; and 2) cure the deficiencies of the Renewed Application, identified by 
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Claimants in their letters dated 25 September 2020 and 13 November 2020. Instead, Claimants 
say, the Applicant submitted additional arguments regarding the alleged necessity of its 
participation as amicus curiae in this proceeding, which the Tribunal had not solicited.  
 

34. More specifically, the Claimants argue (first) that the Applicant failed to “provide a list of 
individuals purportedly comprising ‘La Puya,’ a power of attorney authorizing Applicant to 
represent these individuals, or a power of attorney instructing Sheppard Mullin to act in this 
matter.” The Claimants say that this demonstrates “that Sheppard Mullin is not properly 
authorized to represent ‘La Puya’ in the proceedings.” Second, the Claimants state that the 
Tribunal should deny the Renewed Application on “account of Applicant’s repeated failure to 
respond to the Tribunal’s questions,” adding that “allowing an unidentified party to participate 
in the proceedings would infringe on the integrity of the process.” Third, Claimants argue that 
the Applicant’s involvement as amicus curiae is not necessary, since the issues on which it 
intends to address the Tribunal – “(i) the alleged deficiencies in Exmingua’s environmental 
impact studies; (ii) the arsenic levels in local water sources; and (iii) Exmingua’s alleged lack 
of a construction license” – already have been raised by the Respondent in its Counter-
Memorial. Moreover, the Claimants assert, the experts that the Applicant has consulted, Mr. 
Robert Robinson and Dr. Robert Moran, have also been relied upon by the Respondent in its 
Counter-Memorial, and the two decisions of the Guatemalan Constitutional Courts (dated 6 
February 2017 and 11 June 2020) to which the Applicant refers have also been exhibited and 
discussed in the Parties’ submissions. 
 

35. On 14 January 2021, the Respondent filed its responsive observations, reiterating that it does 
not oppose La Puya’s participation as amicus curiae in the merits phase of this proceeding. In 
the Respondent’s view, the Applicant “has informed the Tribunal of the characteristics of La 
Puya as a social and human movement, as well as the absence of formal legal representatives, 
which appropriately responds to the concerns raised by the Tribunal  regarding the identity of 
La Puya’s.” The Respondent says that the Tribunal should “carry out its analysis from a 
perspective appropriate to the particularities of the applicant” when determining whether or not 
to admit an amicus application, and also bear in mind transparency obligations imposed by 
CAFTA-DR and supported by trends in investment arbitration. The Respondent also states 
“that it does not have and has never had a relationship with La Puya.” Finally, the Respondent 
rejects any suggestion of a connection on its part with the reports produced by Mr. Robinson 
and Mr. Moran for La Puya and other non-governmental organizations.  
 

36. On 15 January 2021, the Claimants requested an extension to respond to Respondent 
observations, which the Tribunal granted. On 19 January 2021, the Claimants responded, 
objecting to the following assertions by the Respondent and to the Renewed Application. First, 
the Claimants say that general references to the role of transparency in supporting the 
legitimacy of investment arbitration cannot justify accepting the Renewed Application, given 
that the “Applicant has failed to meet any of the criteria for admitting its Renewed Application, 
including the most basic requirement of identifying itself.” Second, the Claimants reject the 
Respondent’s contention that both Parties recognize the Applicant as “an important actor in the 
relevant facts of the case,” saying that misconstrues the record. Third, the Claimants argue that 
the Respondent is wrong to say the Applicant has provided sufficient clarification on the 
identity of the communities it represents, when in fact the Applicant described “La Puya” as 
“a social and human movement” devoid of any formal legal representatives. The Claimants 
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state that “despite being granted two opportunities to rectify a central deficiency in its Renewed 
Application,” the “Applicant has repeatedly and deliberately chosen to ignore this simple 
directive,” and thus the Renewed Application must be denied. Finally, the Claimants reiterate 
that the “Applicant would not be introducing new facts or arguments into the arbitration,” since 
the Respondent in its Counter-Memorial already submits and extensively discusses the reports 
of Mr. Robinson and Dr. Moran and the Applicant “has not made any attempt to demonstrate 
that it would offer any new or unique perspective on these issues.” 

 

II. THE TRIBUNAL’S ANALYSIS 

37. Rule 37(2) of the ICSID Arbitration Rules provide a non-exhaustive list of the factors a tribunal 
should consider in determining whether to allow a written submission by “a person or entity 
that is not a party to the dispute.” In the Tribunal’s view, these factors all rest on the threshold 
premise that it is clear precisely who wishes to make such a submission. This is particularly 
inherent in Rule 37(2)(a), which requires a tribunal to assess the “perspective, particular 
knowledge or insight” of the applicant, and from Rule 37(2)(c), which requires a tribunal to 
consider the significance of the applicant’s interest in the proceeding. Neither of these factors 
can be analyzed properly absent suitable comfort that the proffered submission actually speaks 
for the “person or entity” who purports to submit it, and is based on the “perspective, particular 
knowledge or insight” of that person or entity. 
  

38. In this case, the Tribunal is faced with an application by an international law firm which states 
that it represents a “movement” with no designated representatives. While the Tribunal 
understands that grass-roots movements may not observe legal formalities in appointing their 
leaders, they nonetheless must be presumed to have some functional leaders. Those individuals 
presumably would be recognized in some fashion by the other members of the movement, and 
would be entrusted de facto with speaking for the common interests of the group. Identifying 
those individuals who purport to speak on behalf of a “movement,” and the basis upon which 
they are entitled to channel the interests of the community they claim to represent, is an 
important step in assuring any tribunal of the bona fides of the interests said to be involved. It 
also allows the Parties in a case to ask appropriate questions about the basis of knowledge of 
those who would insert themselves into a pending arbitration, as well as any affiliations or 
alignments that might assist in evaluation of the perspectives put forward. 

 
39. The Tribunal assumes that Sheppard Mullin must be instructed by someone, and is not simply 

attempting to make filings which assert its own view of what an “environmental justice 
movement” comprised of individuals from certain local communities in Guatemala would wish 
the Tribunal to know. However, Sheppard Mullin has been repeatedly opaque – despite several 
inquiries from the Tribunal – in identifying who actually instructs it to act. Essentially, the law 
firm asks the Tribunal to accept that it has the best interests of a “movement” at heart – and 
that this “movement” in turn channels the knowledge and interests of the relevant local 
communities – without providing any support for these propositions. The Tribunal cannot 
accept a Rule 37(2)(b) application on this basis. 
 

40. The Tribunal notes, in particular, what the Applicant has said (and not said) in analogizing its 
Renewed Application to the participation of certain individuals or entities in prior Guatemalan 
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court proceedings. The Applicant says that in one such proceeding, certain local communities 
were represented by village auxiliary Mayors, but the Tribunal observes that those individuals 
were clearly identified by name and title in the court proceedings.2 In such circumstances, it is 
clear what the basis was for these individuals to represent the communities on whose behalf 
they made submissions: they were the duly appointed auxiliary Mayors of those communities. 
The Applicant says that in another proceeding, a non-governmental organization (“NGO”) 
called CALAS was permitted to present views on behalf of certain local communities. 
However, CALAS is identified in the court proceedings as a civil association whose purposes 
and objectives are regulated in its statutes.3 The existence of organizational statutes confirms 
that CALAS is an NGO with an established identity, presence and structure, which presumably 
would reflect which individuals were the driving force behind it, and on what basis they 
legitimately might be said to speak for the communities involved. But in this case, the 
Applicant does not say that the same Mayors or the same NGO are leading this effort and 
instructing Sheppard Mullin. Rather, the Applicant suggests they are not, by asserting that 
“[t]he communities now represented by La Puya” (emphasis added) had previously acted 
through these other “legitimately recognized third party representatives.” That statement 
underscores the need to understand both (a) who actually leads La Puya in practice (even absent 
legal formalities), and (b) on what basis such individual(s) can be legitimately recognized to 
represent the interests, and present the perspectives, of the local communities on whose behalf 
they purport to speak. Yet despite numerous opportunities, Sheppard Mullin has declined to 
provide any such information.  

41. In these circumstances, the Tribunal cannot accept the Renewed Application.

III. THE TRIBUNAL’S DECISION

42. For the above reasons, the Tribunal denies the Renewed Application, filed by Sheppard Mullin
on behalf of “La Puya” on 29 June 2020, to present written submissions in this case pursuant
to Rule 37(2) of the ICSID Arbitration Rules.

For and on behalf of the Tribunal, 

_____________________ 
Ms. Jean Kalicki 
President of the Tribunal 
Date: 5 February 2021 

2 See Exhibit A to the Applicant’s letter of 23 December 2020 (regarding Case No. 3580-2015). 
3 See Exhibit B to the Applicant’s letter of 23 December 2020, pp. 30-31 (regarding Case No. 3207-2016). 

[signed]
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