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I. INTRODUCTION  

1. Pursuant to Article 52 of the Convention on the Settlement of Investment Disputes 

between States and Nationals of Other States (“ICSID Convention”) and Rule 50 of 

the Rules Of Procedure For Arbitration Proceedings (“ICSID Arbitration Rules”), 

Eco Oro Minerals Corp. (the “Applicant” or “Eco Oro”) respectfully submits this 

Application for Annulment (“Application”).  This Application is filed within 120 days 

of the date of the rendering of the decision on rectification to which it relates,1 and is 

accompanied by the requisite lodging fee2 and Power of Attorney.3   

2. This Application is submitted together with Exhibits A-001 to A-010 and Legal 

Authorities AL-001 to AL-031.4 

3. By this Application, Eco Oro requests the annulment of the award on damages dated 

15 July 2024 (the “Damages Award”) in Eco Oro Minerals Corp. v. Republic of 

Colombia (ICSID Case No. ARB/16/41) (the “Arbitration”)5 on three grounds:  

a. the majority of the Eco Oro tribunal (“Tribunal”) that rendered the Damages 

Award manifestly exceeded its powers (ICSID Convention, Article 52(1)(b));  

b. the Damages Award failed to state the reasons on which it is based (ICSID 

Convention, Article 52(1)(e)); and 

c. the majority of the Tribunal that rendered the Damages Award seriously 

departed from a fundamental rule of procedure (ICSID Convention, Article 

52(1)(d)).  

4. This Application proceeds in five additional parts: Part II summarizes the Application; 

Part III provides an overview of the Arbitration and the Tribunal’s decisions; Part IV 

summarizes the relevant legal standards applicable to annulment; Part V describes the 

 
1 See ICSID Rules, arts. 49(2), 52(2). 
2 See Annex 1. 
3   See Annex 2. 
4 The numbering of the supporting documentation submitted with this Application does not reflect any 

numbering used in the record of the Arbitration.   
5 See Exhibit A-001, Eco Oro Minerals Corp. v. Republic of Colombia, ICSID Case No. ARB/16/41, Award 

on Damages, 15 July 2024 (hereinafter “Damages Award”). 
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grounds on which the Damages Award should be annulled; and Part VI states Eco 

Oro’s Request for Relief. 

5. Eco Oro reserves its right to supplement, amend, and develop the grounds set forth in 

this Application in its submissions to be filed following the constitution of the ad hoc 

Committee.  
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II. EXECUTIVE SUMMARY  

6. A majority of the Tribunal found Colombia in breach of its obligations to Eco Oro.  The 

Tribunal proceeded to a damages phase to assess the amount of compensation owed to 

Eco Oro as a result of Colombia’s breach.  Instead of awarding Eco Oro compensation 

for the harm that it previously found Colombia caused, a new majority of the Tribunal 

(the “Damages Majority”) decided that Colombia owed nothing, not because it had 

not caused Eco Oro damage, but for reasons that contradicted the Tribunal’s prior 

findings.  The Damages Majority found that Eco Oro had not established the amount 

owed to it due to Colombia’s failure to delimit the páramo (an area where mining was 

not to be permitted)—the same failure that the Tribunal found was in violation of the 

Treaty in the liability phase.  This inconsistency makes the Damages Award impossible 

to understand.  The Damages Majority also ignored evidence that showed precisely 

what the Tribunal was apparently looking for: a valuation of a loss of opportunity.  And 

it suddenly applied a police powers exception to expropriations to its finding of breach 

of the FET provision.  All of these failures, and more, require that the Damages Award 

be annulled. 

7. Annulment committees play a vital role in safeguarding the integrity, fairness, and 

coherence of ICSID arbitration.  By assessing whether an award exhibits the defects 

that Article 52 of the ICSID Convention enumerates, ad hoc committees ensure that the 

arbitral process is both credible and equitable.  States and investors alike rely on the 

annulment process to ensure the integrity of the international investment law system.   

8. The Damages Award and the process by which it was rendered suffers from multiple 

serious and independent defects that require annulment.  In particular, the Damages 

Award warrants annulment because the Damages Majority:  

(i) made manifestly contradictory findings in the Damages Award on key 

issues;  

(ii) held Eco Oro to a novel standard of proof that, as the Damages Majority 

itself admitted, was impossible to meet; and  

(iii) failed to consider evidence Eco Oro repeatedly submitted and then made a 

finding that Eco Oro had not submitted the pertinent evidence at all.   
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9. Any one of these flaws should result in the annulment of the Damages Award, but taken 

together they demonstrate failures and contradictions that strain any reasonable reading 

and a result at odds with the ICSID Convention.   

10. A more detailed background follows, but in brief, this case arises from Eco Oro’s long-

standing and recognized investments of over $250 million in Colombia’s mining sector.  

In 1994, Eco Oro acquired Permit 3452, granting it the right to explore and exploit 

precious metals within a 250-hectare area about 400 kilometers north of Bogotá.  In the 

ensuing decade, Eco Oro obtained additional licenses in the area and submitted 

environmental management plans that regional government agencies approved.  As the 

concession’s exploration phase progressed, Eco Oro submitted environmental studies 

needed to construct a mine. 

11. In 2010, Colombia limited mining in certain high-altitude ecosystems known as the 

páramo.6  A rough map by a non-profit corporation indicated an overlap between one 

such páramo and part of Eco Oro’s concession.  From this point on, in the Tribunal’s 

words, Eco Oro rode a “regulatory roller-coaster” 7  during which Colombia took 

inconsistent positions on whether and where Eco Oro would be able to conduct its 

mining operations, and thus deprived Eco Oro of a stable regulatory framework.   

12. In 2011, Colombia’s Constitutional Court struck down the law that outlawed mining in 

páramo ecosystems for lack of prior consultation.  Colombia then issued an official 

delimitation (“Resolution 2090”) based on the rough map the non-profit corporation 

had created.  Although half of Eco Oro’s concession overlapped with the páramo 

according to the delimitation, Colombia enacted exceptions to the ban that applied to 

Eco Oro’s concession.  Colombian authorities repeatedly assured Eco Oro that its 

mining project would be able to proceed on this basis.  

13. In 2016, the Colombian Constitutional Court struck down those exceptions.  In the 

aftermath, multiple Colombian agencies admitted that Eco Oro’s status was unclear 

under Colombia’s regulatory framework.  One agency issued a resolution that approved 

 
6   A páramo is a high-mountain ecosystem that meets certain criteria.  They are found throughout South 

America, including in Colombia.  See Exhibit A-006, Eco Oro Minerals Corp. v. Republic of Colombia, 
ICSID Case No. ARB/16/41, Decision on Jurisdiction, Liability and Directions on Quantum, 9 September 
2021, ¶ 86 (hereinafter “Liability Decision”).  

7   Exhibit A-006, Liability Decision, ¶ 791. 
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an extension of Eco Oro’s exploratory phase, but only for those areas that did not 

overlap with the páramo according to the official delimitation (“VSC 829”).   

14. This led Eco Oro to initiate arbitration in December 2016 pursuant to the Free Trade 

Agreement between Canada and the Republic of Colombia, signed on 21 November 

2008, and which entered into force on 15 August 2011 (the “FTA”).  Among other 

things, Eco Oro claimed that Colombia’s actions breached the expropriation and fair 

and equitable treatment (“FET”) provisions of the FTA. 

15. In 2017, the Colombian Constitutional Court struck down the official delimitation and 

ordered that the government complete a new delimitation.  The deadline to do so was 

15 July 2019.  Eco Oro was forced to renounce its concession to mitigate its losses after 

Colombia demanded that it submit construction plans before Colombia itself released  

the new delimitation and thus before Colombia itself determined where mining was 

allowed.  To Eco Oro’s knowledge, after nearly eight years, Colombia has yet to release 

a new delimitation.   

16. Following the Parties’ submissions in the Arbitration and a four-day hearing on 

jurisdiction, merits and quantum, on 9 September 2021, the Tribunal issued a Decision 

on Jurisdiction, Liability and Directions on Quantum (the “Liability Decision”).   

17. The Tribunal unanimously found jurisdiction over Eco Oro’s claims.   

18. A majority of the Tribunal found that Colombia did not breach the expropriation 

provisions of the FTA, as its measures were taken in the exercise of its police powers, 

which the FTA specifically exempts from its expropriation provisions.8   

19. However, a separate majority of the Tribunal (the “Liability Majority”) found that 

Colombia’s conduct breached its FET obligations under the FTA.   

20. The Liability Decision found Colombia’s actions in failing to delimit the páramo had 

rendered Eco Oro’s concession “valueless,”9 but reserved its final decision on damages 

 
8      Arbitrator Grigera Naón dissented on this issue, finding that Colombia’s actions also constituted an unlawful 

expropriation of Eco Oro’s investment. 
9   “Without a right to exploit, albeit a right dependent upon an approved PTO and environmental license, there 

was no possibility of exploiting the Angostura Deposit such that the Concession became valueless.”  Exhibit 
A-006, Liability Decision, ¶ 634. 
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until it could assess the Parties’ further submissions on the appropriate quantum of 

damages.  The Tribunal posed a series of questions ranging from the proper 

methodology to be employed to calculate damages to the applicable interest rate.  Over 

the next year, the Parties answered these questions at length and with considerable 

expense.  Among other things, Eco Oro explained that the most appropriate way to 

value its loss was through a set of transactions involving nearby concessions (the 

“Comparable Transactions”) because those transactions reflected comparable risks 

and values, including the risks associated with environmental permitting.  The Tribunal 

accepted in its Liability Decision that the Comparable Transactions methodology 

appeared to be the most effective way to measure Eco Oro’s damages.  

21. Following the Parties’ submissions, the Tribunal raised no further questions, asked for 

no further submissions and did not hold a damages hearing.   

22. Nearly three years after the Liability Decision, a different majority of the Tribunal 

completely reversed course.  On 15 July 2024, the Tribunal issued the Damages Award 

where the new Damages Majority decided it would “award no damages from 

Colombia’s breach.”10  Contrary to its Liability Decision, in reliance on which the 

Parties had made submissions on quantum, the Damages Majority rendered an 

internally inconsistent decision and now found that it could not “accept that 

Colombia’s” FET breach “caused the total loss in value of” Eco Oro’s concession.11  

The Damages Majority had now decided, for the first time in the Arbitration, that 

Colombia could only be held liable for measures that breached the FTA’s FET 

provision but not for any measures that were excused by the FTA’s police powers 

exception, even though that exception expressly applies only to the FTA’s 

expropriation provision and could have been raised and argued in the liability phase.12  

On this basis, the new Damages Majority proceeded under a new theory of liability, 

namely, that Eco Oro could only recover for the losses associated with its inability to 

apply for an environmental license.13   

 
10   Exhibit A-001, Damages Award, ¶ 358. 
11  Exhibit A-001, Damages Award, ¶ 302. 
12  See Exhibit A-001, Damages Award, ¶¶ 301-302; Exhibit AL-014, Free Trade Agreement between Canada 

and the Republic of Colombia (signed on 21 November 2008 and entered into force on 15 August 2011), 
Annex 811(2)(b) (hereinafter the “FTA”).   

13  Exhibit A-001, Damages Award, ¶ 303. 
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23. The Damages Majority then found that the appropriate way of valuing Eco Oro’s loss 

was to determine the “value of this lost opportunity.”14  The Damages Majority found 

that Eco Oro had failed to provide “any evidence” on how to value the lost opportunity, 

and so it would award no damages.15  In doing so, the Damages Majority failed to 

address, and indeed completely ignored, the fact that the Comparable Transactions 

methodology, and Eco Oro’s multiple submissions and supporting evidence, did 

expressly measure the value of the lost opportunity to apply for an environmental 

license.  Instead, the Damages Majority decided to award no compensation for the 

breach the Tribunal found years before, where it expressly recognized that Eco Oro had 

incurred losses as a result of those breaches.  Missing, according to the Damages 

Majority, was Colombia’s final delimitation of the páramo—a delimitation in 

Colombia’s power to provide and the failure of which formed part of the underlying 

breach found by the Tribunal in the first instance.   

24. Remarkably, the Damages Majority acknowledged that “Colombia may be benefitting 

from its failure to issue a final delimitation of the Santurbán Páramo given it is the 

absence of the final delimitation that prevents the Tribunal from assessing the 

percentage likelihood that economic exploitation could have been possible.”16  In other 

words, the Damages Majority (and the accompanying dissent) baldly recognized that 

the Damages Award rewards Colombia for its breach of the FTA.  The Damages 

Majority refused to compensate Eco Oro on the theory that any evidence, which it 

nonetheless ignored, could not assess the proper quantum because Colombia had yet to 

delimitate the páramo.   

25. Colombia breached the FTA, in part, because it failed to delimit the páramo.  Yet 

Colombia owes no compensation for this breach because it failed to delimit the páramo.  

The inconsistency, the circularity, the confusion, goes unaddressed by the Damages 

Majority.   

26. Professor Sands, who had dissented from the Liability Decision, now penned a 

concurrence to the Damages Award (the “Sands Concurrence”).  The Sands 

 
14  Exhibit A-001, Damages Award, ¶ 303. 
15   Exhibit A-001, Damages Award, ¶ 316. 
16   Exhibit A-001, Damages Award, ¶ 317. 
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Concurrence did not take issue with the Damages Award.  Instead, Professor Sands 

used the opportunity to ventilate his personal views on the propriety of third-party 

funding in international arbitration.  He robustly criticized Eco Oro for the amount it 

spent pursuing its rights in this Arbitration and, specifically, for borrowing funds from 

a third party to do so.  This ignored the fact that a significant portion of Eco Oro’s 

funding came from retail and institutional investors who had spent hundreds of millions 

of dollars of capital over two decades in attempting to develop a mine, all of which they 

lost as a result of Colombia’s conduct that the Tribunal acknowledged was unlawful.   

27. As set forth below, Eco Oro seeks annulment of the Damages Award on at least three 

independent grounds recognized under the ICSID Convention: (i) the Tribunal 

manifestly exceeded its powers (ICSID Convention, Article 52(1)(b)); (ii) the Damages 

Award failed to state the reasons on which it is based (ICSID Convention, Article 

52(1)(e)); and (iii) the Tribunal seriously departed from a fundamental rule of procedure 

(ICSID Convention, Article 52(1)(d)).  In particular:  

a. The Damages Award contains irreconcilable contradictions in the Tribunal’s 

reasoning, warranting annulment for failure to state reasons (Section V.A.1), for 

a serious departure from a fundamental rule of procedure (Section V.A.2), and 

for manifestly exceeding its power (Section V.A.3); 

b. The Tribunal assigned an impossible standard of proof to Eco Oro, warranting 

annulment for failure to state reasons (Section V.B.1) and for a serious departure 

from a fundamental rule of procedure (Section V.B.2); and 

c. The Tribunal disregarded the evidence Eco Oro submitted regarding the 

valuation of lost opportunity, warranting annulment for failure to state reasons 

(Section V.C.1).  
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III. BACKGROUND  

III.A. The Facts Underlying The Arbitration 

28. This Annulment application arises out of Colombia’s actions that destroyed the value 

of Eco Oro’s investments in the Colombian mining sector.  Below, Eco Oro sets out the 

basic facts underlying the Arbitration.  

III.A.1. Eco Oro Invests In Colombia 

29. In the 1990s, Eco Oro was among the first foreign companies to invest in Colombia as 

its mining sector was re-emerging after a period of insurgency and violent cartel 

operations.  Over the two decades it spent over USD 250 million in Colombia 

developing a precious metals mining deposit with the support of a number of retail 

investors, development organizations like the International Finance Corporation, and 

institutional investors like Paulson & Co and Amber Capital.17 

30. As a result of its investments, Eco Oro received multiple awards, including awards for 

its environmental stewardship.18  Eco Oro’s investment in Colombia was also cited as 

an example to companies looking to invest in Colombia’s mining sector.19  

31. On 28 October 1994, Eco Oro acquired a permit (“Permit 3452”) to explore and exploit 

precious metals in a 250-hectare area (roughly one square mile) within a gold-silver 

pocket in the California Vetas Mining District in northern Colombia known as the 

Angostura Deposit.20  The California Vetas Mining District has a longstanding history 

of mining that predates Spanish colonial times. 21   In the 1970s and 1980s, the 

Colombian State Geology and Mining Institute (“INGEOMINAS”) explored the 

district for minerals as well.22 

 
17   Exhibit A-006, Liability Decision, ¶¶ 80, 133-34, 182, 201. 
18   See Exhibit A-006, Liability Decision, ¶ 82.  
19   See Exhibit A-006, Liability Decision, ¶ 80. 
20   See Exhibit A-006, Liability Decision, ¶¶ 96, 98. 
21   See Exhibit A-006, Liability Decision, ¶¶ 96, 97. 
22   See Exhibit A-006, Liability Decision, ¶ 97. 



13 
 

32. Permit 3452 expressly provided that the government decree, Decree 2477 of 1986, 

prohibiting mining activities pursuant to Colombia’s environmental laws, did not apply 

to the permit’s area.23  Over the following several years, Eco Oro acquired additional 

rights over the Angostura Deposit, including nine exploration and exploitation 

licenses.24  In March 1997, Eco Oro submitted an Environmental Management Plan (in 

Spanish, “plan de manejo ambiental” or “PMA”), which was subsequently approved 

by Colombia’s Regional Autonomous Corporation for the Defence of the Bucaramanga 

Plateau (in Spanish, “Corporación Autónoma Regional Para la Defensa de la Meseta 

de Bucaramanga” or “CDMB”) in 1997.25  CDMB is a public entity responsible for 

administering environmental and renewable natural resources in the region containing 

the Angostura Deposit, including the review of environmental plans and audits and 

issuing environmental licenses.26  

33. On 8 February 2007, Eco Oro entered into a Concession Contract for the Exploration 

and Exploitation of a Deposit of Gold, Silver, Chromium, Zinc, Copper, Tin, Lead, 

Manganese, Precious Metals and Associated Minerals No. 3452 with INGEOMINAS 

(“Concession 3452”).27  Pursuant to the terms of Concession 3452, Eco Oro filed a new 

PMA on 16 April 2008.28  CDMB determined Eco Oro’s activities were generally 

compliant with environmental requirements.29  Eco Oro understood that its new PMA 

had been approved because CDMB approved Eco Oro’s environmental audit reports on 

the basis of an approved PMA.30  

 
23   See Exhibit A-006, Liability Decision, ¶ 98. 
24   See Exhibit A-006, Liability Decision, ¶ 99; Exhibit A-005, Claimant’s Reply Memorial, 31 May 2019, 

annex B. 
25   See Exhibit A-006, Liability Decision, ¶ 101; Exhibit A-004, Claimant’s Memorial, 19 March 2018, ¶ 41 

(hereinafter “Claimant’s Memorial”). 
26   See Exhibit A-006, Liability Decision, ¶¶ 90, 101, 106, 180. 
27   See Exhibit A-006, Liability Decision, ¶ 104. 
28   See Exhibit A-006, Liability Decision, ¶ 106. 
29   See Exhibit A-006, Liability Decision, ¶ 106 (“Whilst there is no reference in the file as to whether this PMA 

was approved, there are subsequent acts by CDMB determining that Eco Oro’s activities were generally 
compliant with environmental requirements and approving the Environmental Audit Reports submitted by 
Eco Oro on the basis of an approved PMA on the basis of which, Eco Oro contends, it understood its amended 
PMA had been approved.”). 

30   See Exhibit A-006, Liability Decision, ¶ 106. 
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34. Eco Oro filed two other applications in late 2009 as it approached the end of its 

successful exploration phase and thus wished to proceed with the exploitation phase of 

mining activities.  On 23 September 2009, it submitted its Construction and Works Plan 

(in Spanish “Plan de Trabajo y Obras” or “PTO”) to INGEOMINAS, which required 

approval before exploitation could begin.31  On 22 December 2009, Eco Oro also 

submitted an Environmental Impact Study (“EIA”) to the Ministry of Environment (in 

Spanish, “Ministerio de Ambiente y Desarrollo Sostenible” or “MinAmbiente”) for the 

construction of an open pit mine.32 

III.A.2. Colombia Takes Measures That Interfere With Eco Oro’s 
Investment  

35. On 9 February 2010, Colombia enacted Law 1382, which amended the mining code to 

include “páramo ecosystems” among the areas where mining operations could be 

prohibited.33  Law 1382 also contained a grandfathering provision, which stated that 

“any construction and assembly or exploitation activities are being undertaken subject 

to a mining title and an environmental license or their equivalent in areas which were 

not previously excluded, such activities shall be allowed until their expiration . . . .”34 

36. On 20 April 2010, MinAmbiente ordered that the EIA be returned to Eco Oro on the 

grounds that Eco Oro’s project was in a páramo zone.35  MinAmbiente made this 

determination based on a 2007 atlas created by a non-profit corporation which showed 

the country’s páramo ecosystems at a very large scale (1:9,000,000, such that an area 

the size of Luxembourg would appear as less than half a pixel on the map) (the “2007 

Atlas”).36  According to the 2007 Atlas, the páramo zone overlapped with  Eco Oro’s 

Concession 3452, including Eco Oro’s mining area.37  MinAmbiente requested that Eco 

 
31   See Exhibit A-006, Liability Decision, ¶ 108. 
32   See Exhibit A-006, Liability Decision, ¶¶ 109, 113-114. 
33   Exhibit A-006, Liability Decision, ¶ 110.  A páramo is a high-mountain ecosystem that meets certain criteria.  

They are found throughout South America, including in Colombia.  See Exhibit A-006, Liability Decision, 
¶ 86. 

34   Exhibit A-006, Liability Decision, ¶ 111 (quoting Law 1382). 
35   See Exhibit A-006, Liability Decision, ¶ 113. 
36   See Exhibit A-006, Liability Decision, ¶¶ 91, 105, 113; Exhibit A-004, Claimant’s Memorial, ¶ 93. 
37   See Exhibit A-006, Liability Decision, ¶¶ 105, 114. 



15 
 

Oro present a new study that accounted for the páramo zone by excluding it from 

mining activities.38     

37. On 29 April 2010, Eco Oro sought reconsideration of MinAmbiente’s request on the 

basis that its EIA was filed under the previous version of the mining code and should 

be considered under the version prior to the enactment of Law 1382. 39  Eco Oro 

explained that even if Law 1382 was applicable, the non-profit corporation that 

designated the páramo zone was not an environmental authority and had no jurisdiction 

to declare an area where mining was prohibited.40  On 27 May 2010, MinAmbiente 

overturned its previous order and directed that the assessment of Eco Oro’s EIA 

resume.41   

38. As part of the assessment, MinAmbiente held public hearings that drew demonstrations 

in support of and against the mining project and that in some instances became 

violent.42  MinAmbiente then refused to grant Eco Oro the environmental license it 

requested.43 

39. On 11 May 2011, the Colombian Constitutional Court declared Law 1382 

unconstitutional for lack of prior consultation.44 

40. On 25 May 2011, MinAmbiente issued a resolution to adopt the 2007 Atlas stating that 

“under no circumstance may mining activities or any other that are incompatible with 

these [páramo] ecosystems . . . be authorized.”45  Weeks later, Colombia enacted Law 

1450, requiring an official delimitation of páramo ecosystems and requiring that the 

2007 Atlas “be considered as a minimum reference” for the boundaries of páramos.46  

On 27 September 2011, the Ministry of Mines and Energy (in Spanish, “Ministerio de 

 
38   See Exhibit A-006, Liability Decision, ¶ 113. 
39   See Exhibit A-006, Liability Decision, ¶ 115. 
40   See Exhibit A-006, Liability Decision, ¶ 115. 
41   See Exhibit A-006, Liability Decision, ¶ 117. 
42   See Exhibit A-006, Liability Decision, ¶ 118. 
43   See Exhibit A-006, Liability Decision, ¶ 123. 
44   See Exhibit A-006, Liability Decision, ¶ 124. 
45   Exhibit A-006, Liability Decision, ¶ 126. 
46   Exhibit A-006, Liability Decision, ¶ 127. 
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Minas y Energía” or “MinMinas”) observed that Law 1450 did not exclude certain 

areas from mining on the basis of the 2007 Atlas.47 

41. On 20 June 2011, after groups from outside the region voiced opposition to the open 

pit mine Eco Oro had planned to construct, Eco Oro requested terms of reference for a 

new EIA for an underground mine as an alternative to an open pit mine.48  In response, 

the National Environmental Licensing Agency (in Spanish, “Autoridad Nacional de 

Licencias Ambientales” or “ANLA”) invited Eco Oro to account for the delimitation in 

the 2007 Atlas and Law 1450.49 

42. On 27 August 2012, Colombia’s National Mining Agency (in Spanish, “Agencia 

Nacional de Minería” or “ANM”), an agency to which MinMinas delegated certain 

functions, approved an extension of Concession 3452’s exploration phase.50  ANM 

stipulated that the extension only applied to the concession area that did not overlap 

with the páramo zone as defined by the 2007 Atlas.51  In an amended resolution issued 

on 12 September 2012, ANM explained that the 2007 Atlas was temporary, and that 

MinAmbiente was to issue the páramo zone’s permanent delimitation.52  Until then, 

ANM instructed Eco Oro not to conduct exploratory activities in the páramo zone as 

defined by the 2007 Atlas.53 

43. On 9 March 2014, the Minister of Environment stated in an interview that 

MinAmbiente would announce the boundaries of the páramo the following day and that 

“Canadian giant” mining companies would have to leave the páramo, closing with 

“[s]orry, life is hard.”54  Yet, MinAmbiente did not issue the coordinates of the páramo 

for another eight months.55    

 
47   See Exhibit A-006, Liability Decision, ¶ 128. 
48   See Exhibit A-006, Liability Decision, ¶¶ 123, 130. 
49   See Exhibit A-006, Liability Decision, ¶ 130. 
50   See Exhibit A-006, Liability Decision, ¶¶ 95, 134. 
51   See Exhibit A-006, Liability Decision, ¶ 134. 
52   See Exhibit A-006, Liability Decision, ¶ 134. 
53   See Exhibit A-006, Liability Decision, ¶ 134. 
54   Exhibit A-006, Liability Decision, ¶ 145. 
55   See Exhibit A-006, Liability Decision, ¶¶ 145, 146. 
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44. On 19 December 2014, MinAmbiente issued Resolution 2090 in which it published the 

boundaries of the páramo.  Like the 2007 Atlas, the boundaries resulted in  Concession 

3452 being in the páramo.56  Among other exceptions, the Resolution stipulated that 

mining operations could be authorized and executed in certain zones of the páramo, 

which coincided with where Concession 3452 was located. 57   Additionally, the 

Resolution contained a grandfathering provision, which provided that those projects 

with a mining concession contract and with an environmental control and management 

instrument could continue with the operations despite being located in a páramo.58  That 

provision stated: 

Those mining projects that have concession contracts or mining titles, 
as well as environmental licenses or the equivalent environmental 
control or management document, duly granted before 9 February 
2010, which are located within the area indicated in the annexed map 
as “Páramo Area, Jurisdictions: Santurbán – Berlin”, may continue to 
operate until completion, without the possibility of extension, subject to 
strict control on behalf of the mining and environmental authorities, as 
well as the local authorities, and applying . . . additional guidelines[.]59 

45. Colombia enacted Law 1753 on 9 June 2015, which included exceptions from mining 

prohibitions similar to Resolution 2090 and tasked ANLA exclusively with 

environmental permitting related to certain strategic projects, including Eco Oro’s 

project.60  In particular, Law 1753 stated that “[w]ithin the area delimited as páramo, 

those activities for the exploration and exploitation of non-renewable natural resources 

that have a contract and an environmental license with the equivalent environmental 

control and management instrument, granted prior to February 9, 2010 for mining 

activities, . . . may continue to be performed until termination without extension.”61  On 

the basis of Law 1753 and its PMA pre-dating 9 February 2010, on 5 January 2016, 

Eco Oro requested that ANLA provide terms of reference for the preparation of an EIA 

for an underground mine.62   

 
56   See Exhibit A-006, Liability Decision, ¶ 154. 
57   See Exhibit A-006, Liability Decision, ¶ 154. 
58   See Exhibit A-006, Liability Decision, ¶ 154. 
59   Exhibit A-002, Ministry of Environment, Resolution 2090, 19 December 2014, pdf p. 8. 
60   See Exhibit A-006, Liability Decision, ¶¶ 158-160.  
61   Exhibit A-006, Liability Decision, ¶ 158.  
62   See Exhibit A-006, Liability Decision, ¶ 164. 
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46. Following Resolution 2090, Colombian authorities assured Eco Oro that they wanted 

to work with Eco Oro to ensure its underground mining project went ahead.63  For 

example, MinMinas considered Eco Oro’s project a “VIP” project in the region, with 

the Vice-Minister of Mines reassuring Eco Oro that “there are many ways in which we 

can help.” 64   CDMB granted Eco Oro an award for environmental excellence in 

October 2015.65  And in December 2015, ANM published an investment promotion 

brochure that mentioned Eco Oro.66 

47. On 8 February 2016, the Colombian Constitutional Court issued a judgment that struck 

down the provisions in Law 1753 that (i) established the exceptions to the páramo 

mining prohibition, and (ii) granted ANLA the exclusive competence to grant 

environmental permits for certain projects.67  MinAmbiente and ANM both requested 

that the Constitutional Court clarify its ruling, with ANM requesting clarity on how the 

ruling was to impact “lawfully acquired” contractual rights to mine. 68   The 

Constitutional Court denied both requests.69 

III.A.3. Eco Oro Initiates Arbitration  

48. On 7 March 2016, Eco Oro filed a Notice of Intent to submit a claim to arbitration under 

the FTA.70  Eco Oro filed its Request for Arbitration on 8 December 2016, describing 

how Resolution 2090, VSC 829, the decisions of the Constitutional Court, and other 

Colombian measures destroyed the value of its project.71  Eco Oro claimed Colombia’s 

actions breached the FTA by failing to treat Eco Oro’s mining project in accordance 

with the customary international law minimum standard, and by unlawfully 

expropriating Eco Oro’s project.  

 
63   See Exhibit A-006, Liability Decision, ¶ 160. 
64   Exhibit A-006, Liability Decision, ¶ 160.  
65   See Exhibit A-006, Liability Decision, ¶ 162. 
66   See Exhibit A-006, Liability Decision, ¶ 163. 
67   See Exhibit A-006, Liability Decision, ¶ 165.  
68   Exhibit A-006, Liability Decision, ¶ 166.  
69   See Exhibit A-006, Liability Decision, ¶ 166.  
70   See Exhibit A-006, Liability Decision, ¶ 167.  
71   See Exhibit A-006, Liability Decision, ¶ 167; Exhibit A-003, Request for Arbitration, 8 December 2016, ¶¶ 

37-65.  
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III.A.4. Colombia Takes Further Measures That Deprive Eco Oro’s 
Investment Of All Value 

49. On 6 May 2016, Eco Oro sought to preserve the status quo and applied for another 

extension for Eco Oro’s exploratory phase under Concession 3452 as the existing 

exploratory period was to expire.72  On 8 August 2016, ANM approved the extension 

request with Resolution No. VSC 829.73  In VSC 829, ANM expressly noted that the 

extension only applied to the area that did not overlap with the páramo zone as defined 

in Resolution 2090.74   

50. On 5 December 2016, Eco Oro wrote to CDMB, memorializing a meeting in which 

CDMB expressed that it could not grant Eco Oro a necessary environmental license 

without a decision from the Constitutional Court clarifying Eco Oro’s constitutional 

rights to mine in Concession 3452 under Resolution 2090.75   

51. In light of the contradictory conduct of Colombian authorities, on 8 December 2016, 

Eco Oro initiated this Arbitration against Colombia pursuant to the FTA.76 

52. On 17 January 2017, ANM issued a report that stated that, “from a legal standpoint,” it 

was not clear “as to whether mining is permitted in [the area Resolution 2090 defined 

as a páramo], or not, pursuant to the provisions of Resolution 2090 of December 19, 

2014 and Court Judgement C-035 of February 8, 2016 on the páramos.”77  Several 

months later, the Minister of Mines admitted in a speech in the National Mining 

Congress that “there are many norms and we do not know what the rule is. We fill legal 

loopholes with decrees.”78 

53. On 8 February 2017, ANM requested that Eco Oro itself provide clarifications as to the 

legality of mining operations in the páramo.79  Eco Oro responded, explaining that the 

 
72   See Exhibit A-006, Liability Decision, ¶ 171.  
73   See Exhibit A-006, Liability Decision, ¶ 171.  
74   See Exhibit A-006, Liability Decision, ¶ 171.  
75   See Exhibit A-006, Liability Decision, ¶ 176.  
76   See Exhibit A-006, Liability Decision, ¶¶ 10, 167. 
77   Exhibit A-006, Liability Decision, ¶ 177.  
78   Exhibit A-006, Liability Decision, ¶ 183.  
79   See Exhibit A-006, Liability Decision, ¶¶ 178, 181.  
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Colombian state and the mining and environmental authorities were the competent 

entities to determine the framework for mining activities within the páramo.80 

54. On 11 September 2017, the Tribunal in the Arbitration was constituted.81  Eco Oro 

appointed Professor Horacio A. Grigera Naón (“Arbitrator Grigera Naón”), 

Colombia appointed Professor Philippe Sands QC (“Arbitrator Sands”), and the 

Secretary-General of ICSID, pursuant to the Parties’ agreement, appointed the 

President, Ms. Juliet Blanch (“President Blanch”).82 

55. On 10 November 2017, the Colombian Constitutional Court struck down Resolution 

2090 due to a lack of public consultation and ordered a re-delimitation of the páramo 

zone.83  An administrative tribunal set the deadline for the re-delimitation as 15 July 

2019.84 

56. On 20 March 2018, Eco Oro filed its Memorial on the Merits, claiming Colombia’s 

measures deprived Eco Oro of the use of Concession 3452 and failed to provide a stable 

and predictable legal and investment environment, thereby breaching the FTA’s 

provisions concerning (i) unlawful expropriation and (ii) the customary international 

law minimum standard of treatment provisions in the FTA (“Article 805”), including 

FET and full protection and security.85  As an example, Eco Oro explained that it had 

a pending deadline in June 2018 to submit a PTO (i.e. its mining plan) to ANM, which 

was an impossible task given that Colombia had not completed the re-delineation 

ordered by its highest court. 86  Colombia’s final delineation was necessary as the 

economic viability of Eco Oro’s project depended on what proportion of Concession 

3452 it could legally mine.87 

 
80   See Exhibit A-006, Liability Decision, ¶ 181.  
81   See Exhibit A-006, Liability Decision, ¶ 16. 
82   See Exhibit A-006, Liability Decision, ¶ 15. 
83   See Exhibit A-006, Liability Decision, ¶ 189. 
84   See Exhibit A-006, Liability Decision, ¶ 194. 
85   See Exhibit A-004, Claimant’s Memorial, ¶ 22. 
86   See Exhibit A-004, Claimant’s Memorial, ¶¶ 20-21, 366. 
87   See Exhibit A-004, Claimant’s Memorial, ¶ 176. 
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57. On 21 June 2018, Eco Oro informed ANM that it was unable to submit a PTO by a 

deadline of 28 June 2018 because of the legal uncertainty regarding its rights to carry 

out mining in Concession 3452 and the impending re-delimitation.88  ANM granted Eco 

Oro an extension until 30 November 2018, more than six months before the new 

boundaries of the páramo were to be decided.89  Eco Oro requested another extension 

until three months after the deadline for the re-delimitation of the páramo zone, which 

ANM rejected, claiming there was no valid basis for extending the deadline.90  ANM 

instructed Eco Oro to submit its PTO within 30 days of 14 February 2019 or face a 

fine.91  On 29 March 2019, Eco Oro renounced Concession 3452 to mitigate its losses, 

including (i) continuing costs with maintenance of the site and (ii) the possibility of a 

forfeiture declaration by Colombia that could impede Eco Oro’s transfer of mining titles 

to another mining company.92 

58. On 24 December 2018, Colombia filed its Counter-Memorial on the Merits and 

Memorial on Jurisdiction.93  On 1 June 2019, Eco Oro filed its Reply on Merits and 

Counter-Memorial on Jurisdiction.94  And on 10 October 2019, Respondent filed its 

Rejoinder on the Merits and its Reply on Jurisdiction.95 

59. In November 2019, MinAmbiente issued a proposal for a new delimitation of the 

páramo zone.  The proposal was not significantly different than the one adopted in 

Resolution 2090.96  MinAmbiente had not released the final delimitation as of the date 

of the Damages Award, and to Eco Oro’s knowledge, MinAmbiente has still not 

released the final delimitation.  

60. On 6 December 2019, Eco Oro filed its Rejoinder on Jurisdiction.97 

 
88   See Exhibit A-006, Liability Decision, ¶ 193. 
89   See Exhibit A-006, Liability Decision, ¶¶ 194, 196. 
90   See Exhibit A-006, Liability Decision, ¶ 197. 
91   See Exhibit A-006, Liability Decision, ¶ 197. 
92   See Exhibit A-005, Claimant’s Reply Memorial, 31 May 2019, ¶¶ 348, 383.  
93   See Exhibit A-006, Liability Decision, ¶ 36. 
94   See Exhibit A-006, Liability Decision, ¶ 41. 
95   See Exhibit A-006, Liability Decision, ¶ 44. 
96   See Exhibit A-006, Liability Decision, ¶ 204. 
97   See Exhibit A-006, Liability Decision, ¶ 47. 
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61. The hearing occurred from 20 to 24 January 2020.98  This was the only hearing the 

Tribunal held.  

III.B. The Arbitration Award 

III.B.1. The 2021 Decision on Jurisdiction, Liability, and Directions 
on Quantum 

62. On 9 September 2021, almost 20 months after the hearing, the Tribunal issued its 

Liability Decision.  In its Liability Decision, the Tribunal unanimously decided it had 

jurisdiction over Eco Oro’s claims.99  

63. A majority of the Tribunal, President Blanch and Arbitrator Sands, found Colombia did 

not breach the expropriation provisions of the FTA, as its measures were taken in the 

exercise of its police powers,100 which are exempted from the expropriation provisions 

of the FTA under Annex 811(2)(b).101 Arbitrator Grigera Naón dissented. 

64. A majority of the Tribunal, President Blanch and Arbitrator Grigera Naón, did find, 

however, that Colombia had breached its FET obligation under Article 805 of the 

FTA.102  Specifically, the Liability Majority found that Colombia had frustrated Eco 

Oro’s legitimate expectations in violation of Article 805 of the FTA.  The Liability 

Majority found that Eco Oro had the following legitimate expectations: 

(i) it would be entitled to undertake mining exploitation activities in the 
entirety of Concession 3452; (ii) in the event the State were to 
expropriate Eco Oro’s acquired rights, compensation would be 
payable; and (iii) that Colombia would ensure a predictable 
commercial framework for business planning and investment.103 

 
98   See Exhibit A-006, Liability Decision, ¶ 56. 
99   In particular, the Tribunal found Eco Oro was not owned or controlled by investors of a non-party to the FTA, 

that Eco Oro was a “protected investor” under the FTA, that Eco Oro had complied with the conditions 
precedent in the FTA, and that Eco Oro’s claims fell within the Tribunal’s jurisdiction ratione temporis and 
ratione materiae.  See Exhibit A-006, Liability Decision, ¶¶ 254, 273, 337-341, 360, 381.  

100   Exhibit A-006, Liability Decision, ¶ 699. 
101  Annex 811(2)(b) states “non-discriminatory measures by a Party that are designed and applied to protect 

legitimate public welfare objectives, for example health, safety and the protection of the environment, do not 
constitute indirect expropriation.”  Exhibit AL-014, FTA, Annex 811(2)(b). 

102  See Exhibit A-006, Liability Decision, ¶¶ 700, 821, 920.  Article 805 of the FTA requires Colombia to 
“accord to covered investments treatment in accordance with the customary international law minimum 
standard of treatment of aliens, including fair and equitable treatment[.]”  Exhibit AL-014, FTA, art. 805(1). 

103  Exhibit A-006, Liability Decision, ¶ 804. 
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65. However, Colombia had frustrated these legitimate expectations by: 

refusing to allow mining exploitation activities to take place in the entire 
area of Concession 3452 without payment of compensation, its 
inconsistent approach to the delimitation of the Santurbán paramo and 
its ultimate (and continuing) failure to delimit the Santurban 
Paramo.104   

66. Accordingly, the Liability Majority found that:  

Colombia’s actions, including its failure finally to delimit the Santurbán 
Páramo in circumstances where Eco Oro was advised that no 
environmental licenses could be issued for mining projects in the 
vicinity of the Santurbán Páramo until the new delineation had been 
completed and the failure to give Eco Oro an extension to submit its 
PTO, comprise conduct that failed to provide Eco Oro with a stable and 
predictable regulatory environment.105 

67. In fact, the Liability Majority spent over 20 pages describing Colombia’s “regulatory 

roller-coaster” as, among others, the following actions by Colombia:106   

a. “grant[ing] Concession 3452 to Eco Oro in full knowledge that a significant 

part of the concession area overlapped the Santurbán Páramo;”107 

b. continuing to encourage Eco Oro despite the lack of any final delimitation,108 

such as “h[olding] up Eco Oro as an example of a successful investor;”109 

c. failing to correct “inevitable errors in both the 2007 Atlas and the 2090 Atlas . 

. . such that the Angostura Deposit cannot be said with any certainty to be within 

the Santurbán Páramo;”110 

 
104  Exhibit A-006, Liability Decision, ¶ 804. 
105  Exhibit A-006, Liability Decision, ¶ 805. 
106  Exhibit A-006, Liability Decision, ¶ 791. 
107  Exhibit A-006, Liability Decision, ¶ 766. 
108  See Exhibit A-006, Liability Decision, ¶ 767. 
109  Exhibit A-006, Liability Decision, ¶ 769. 
110  Exhibit A-006, Liability Decision, ¶ 777. 
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d. “the Constitutional Court issu[ing] a press release announcing it had reached 

a decision on the challenge to Law 1753, striking down as unconstitutional 

certain provisions . . . [that] exacerbated the already present confusion;”111 

e. issuing “Resolution [829] dated 2 August 2016” by which “Eco Oro’s 

application to extend Concession 3452 was only granted in respect of that area 

which did not overlap the preservation area, with no reference to what it was 

and was not permitted to do in the restoration area;”112 and 

f. “[i]n a final twist, Constitutional Court Decision T-361 str[iking] down 

Resolution 2090 and thus also the 2090 Atlas, and order[ing] that a new 

delimitation of the Santurbán Páramo be undertaken.”113 

68. The Liability Majority concluded that Colombia’s actions breached its obligations 

under the FTA.  Specifically, it concluded:  

Colombia’s actions with respect to the delimitation of the Santurbán 
Páramo have been grossly inconsistent and given rise to considerable 
confusion and uncertainty as to (i) what activities may and may not be 
undertaken within the páramo as currently delimited; (ii) what the final 
boundaries will comprise; and (iii) when the final delimitation will be 
announced. The Tribunal therefore asks itself whether Colombia’s 
conduct amounts to gross unfairness or manifest arbitrariness falling 
below acceptable standards. The majority of the Tribunal answers this 
in the affirmative. Colombia’s failure to lawfully and finally delimit the 
Santurbán Páramo in breach of the Constitutional Court’s judgement is 
a wilful neglect of Colombia’s statutory duty and caused harm to Eco 
Oro as it was made clear that no environmental licenses could be issued 
for mining projects in the vicinity of the Santurbán Páramo until the 
new delimitation had been completed. Colombia’s refusal to allow Eco 
Oro a concomitant extension of time to submit its PTO, in circumstances 
where the páramo boundary had not been finally determined such that 
Eco Oro had no certainty as to where the páramo overlapped with the 
Angostura Deposit, if at all, and where Colombia itself was being given 
extensions of time to complete the delimitation, can only be viewed as 
grossly unfair. This comprises conduct that was arbitrary and 
disproportionate, and which has inflicted damage on Eco Oro without 
serving any apparent purpose, falling within Professor Schreuer’s first 
indicium. 

 
111  Exhibit A-006, Liability Decision, ¶ 792. 
112  Exhibit A-006, Liability Decision, ¶ 796. 
113  Exhibit A-006, Liability Decision, ¶ 799. 
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. . . Colombia’s approach to the delimitation of the [páramo] was one of 
arbitrary vacillation and inaction which inflicted damage on Eco Oro 
without serving any apparent legitimate purpose. Colombia was not 
willing to address and manage the widely disparate interests of those 
impacted by where the boundary of the [páramo] was drawn[.] . . . It has 
failed to act coherently, consistently or definitively in its management 
of the [páramo] and in so doing has infringed a sense of fairness, equity 
and reasonableness and indeed has shown a flagrant disregard for the 
basic principles of fairness. This is more than just inconsistency or 
inadequacy by Colombia and its officials. Colombia has not accorded 
Eco Oro’s investment treatment in accordance with the customary 
international law minimum standard of treatment of aliens, including 
the obligation to provide fair and equitable treatment, and the Tribunal 
therefore finds by a majority that Colombia is in breach of article 805 
of the FTA.114 

69. The Liability Majority thereby found that “Colombia’s breach of Article 805 entitles 

[Eco Oro] to make a claim for damages in respect to any loss that it can show to have 

been caused as a result of that breach.”115  In this respect, the Liability Majority set out 

the following principles (among others) for the calculation of damages:   

a. “Eco Oro had an acquired right to exploit;”116 

b. “such right could only be exercised upon [Eco Oro’s] PTO being approved and 

upon obtaining an environmental licence to allow it to engage in 

exploitation;”117 and  

c. Eco Oro could have obtained an environmental license because “Colombia has 

not shown that no environmental licences were issued for mining activities in 

páramo areas . . . or that Eco Oro had no prospect whatsoever of obtaining an 

environmental licence.”118  

70. Notably, the Tribunal also separately found that “[w]ithout a right to exploit, albeit a 

right which was dependent upon an approved PTO and environmental licence, there 

was no possibility of exploiting the Ang[o]stura Deposit such that the Concession 

 
114  Exhibit A-006, Liability Decision, ¶ 820-21 (emphasis added). 
115  Exhibit A-006, Liability Decision, ¶ 847. 
116  Exhibit A-006, Liability Decision, ¶ 848. 
117  Exhibit A-006, Liability Decision, ¶ 848. 
118  Exhibit A-006, Liability Decision, ¶ 848. 
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became valueless.”119  Therefore, the Tribunal found that Eco Oro’s right to exploit was 

rendered valueless by Colombia’s failure to finally delimit the páramo. 

III.B.2. Arbitrator Sands Dissents From The Liability Decision 

71. In his partial dissent, Arbitrator Sands explained he disagreed with the Liability 

Majority’s conclusion that Colombia’s actions breached Article 805 of the FTA.  In his 

view, Eco Oro had “not met the burden of showing sufficient state practice, independent 

of the mere existence of FET provisions in modern investment treaties, to establish that 

the customary standard has evolved so as to be identical (or similar) to the FET 

standard.”120 

72. Arbitrator Sands also disagreed with the majority’s application of legitimate 

expectations, stability and predictability, and arbitrariness in its minimum standard of 

treatment analysis.121  According to Arbitrator Sands, Colombia’s conduct “was not 

perfect, but it was not contrary to the rule of law, and it was not conduct that shocked 

or offended a sense of juridical propriety.”122 

III.B.3. Proceedings On Quantum 

73. With the Liability Decision having found “Colombia’s actions with respect to the 

delimitation of the Santurbán Páramo” breached the FTA, the question now presented 

was how to make Eco Oro whole for the harm suffered as a result of Colombia’s 

breach.123 

74. The Liability Majority noted that “[g]iven the Tribunal’s majority finding that there 

was a breach of Article 805 of the FTA, it is necessary to ascertain the quantum of 

loss suffered by Eco Oro as a result of that breach.”124  However, the Liability Majority 

 
119  Exhibit A-006, Liability Decision, ¶ 634. 
120  Liability Decision, Partial Dissent of Professor Philippe Sands QC, ¶ 9. 
121  See Liability Decision, Partial Dissent of Professor Philippe Sands QC, ¶¶ 12-34. 
122  Liability Decision, Partial Dissent of Professor Philippe Sands QC, ¶ 37. 
123  Exhibit A-006, Liability Decision, ¶ 820. 
124  Exhibit A-006, Liability Decision, ¶ 894 (emphasis added). 
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found it lacked sufficient information to determine the quantum of damages that flowed 

from Colombia’s breach.125  Specifically, the Liability Majority opined:  

What is less clear is the nature and extent of the loss suffered by Eco 
Oro as a result of Colombia’s breach of Article 805. Eco Oro was not 
able to engage in exploitation without an environmental license, and the 
breach of Article 805 found by the majority precluded Eco Oro from 
applying for such a license. The question therefore arises as to whether 
Eco Oro’s loss is limited to the value of the loss of opportunity to apply 
for an environmental licence, or whether it may also claim for further 
losses that may be proven to be a direct consequence of the breach? 
Relatedly, a question arises as to how such losses, if they occurred, are 
to be valued?126 

75. The Liability Majority noted that there was “relatively little” data on the record to assess 

Eco Oro’s loss given Colombia’s actions, and accordingly “the alternative market basis 

methodologies” put forward by the Parties may be preferable.127  Specifically, Eco Oro 

had argued that the Tribunal should use three transactions that involved properties not 

only adjacent to Concession 3452 (thus sharing, inter alia, the exact same mineral 

deposit) but also at the same stage of development as Eco Oro’s project (thus sharing 

the same licensing risks on which the Tribunal wished to receive some answers) as a 

means of valuing Eco Oro’s loss.128  The Liability Majority found that “the evidence 

relating to the three Comparable Transactions identified by [Eco Oro] appears to offer 

the best evidence before the Tribunal as to the methodology that might be followed.”129  

However, the Liability Majority remained “uncertain as to whether – and, if so, how – 

this methodology might be used to value the loss of Eco Oro’s right to apply for an 

approved PTO and environmental licence permitting it to engage in exploitation.”130 

76. “In this context,” the Liability Majority raised the following questions for the Parties:  

a. Are the losses suffered by Eco Oro for a breach of Article 805 and 
Article 811 the same, and to be measured in the same way? If not, 
given the majority Tribunal’s reasoning, what is the nature of the loss 
that Eco Oro has actually suffered, if any? 

 
125  See Exhibit A-006, Liability Decision, ¶ 893. 
126  Exhibit A-006, Liability Decision, ¶ 895. 
127  Exhibit A-006, Liability Decision, ¶¶ 898-899. 
128  See Exhibit A-006, Liability Decision, ¶¶ 856-858. 
129  Exhibit A-006, Liability Decision, ¶¶ 902, 920. 
130  Exhibit A-006, Liability Decision, ¶ 899. 
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b. Should the expert evidence adduced by the Parties be revised, given 
the majority Tribunal’s findings that Colombia is not in breach of 
Article 811 but is in breach of Article 805? If so, how? 

c. Given the Tribunal’s findings on the merits and given its analysis 
above with respect to the inapplicability both of an income-based 
valuation methodology and Colombia’s chosen comparable 
transactions, is Eco Oro’s proposed Comparable Transactions 
methodology the one to be applied, or is there an alternative 
methodology which should be considered given the nature of Eco 
Oro’s losses? 

d. How can Eco Oro’s loss of opportunity to apply for an environmental 
licence to allow exploitation be valued? On what basis is the quantum 
of that loss, if any, to be assessed? 

e. What is the probability that the Santurbán Páramo overlaps with the 
Angostura Deposit and to what extent? 

f. What is the probability that Eco Oro would have been awarded an 
environmental licence to allow exploitation [if the Angostura Deposit 
was not, partially, or fully within the finally delimited páramo?] 

g. What is the effect on the identification of the loss suffered, and its 
valuation, if any, if Eco Oro failed to establish that an exercise in due 
diligence had been carried out prior to the decision to move to the 
development of an underground mine? 

h. What is the correct valuation date for a breach of Article 805 of the 
FTA? 

i. If there is a significant gap between the identified valuation date and 
the dates on which the Comparable Transactions took place, what 
adjustment, if any, should be made to the Comparable Transactions 
valuation? 

j. What evidence, if any, is there on the record, in addition to Mr. 
Moseley-William’s testimony that the area of Concession 3452 that 
does not lie within the current delimitation cannot be ascribed a value, 
such that no deduction should be made in the event that a fair market 
valuation is adopted to value Eco Oro’s loss? 

k. What evidence is there to support Eco Oro’s assertion of the costs it 
has incurred to date? 

l. What is a commercially reasonable interest rate? 
m. What is the anticipated timetable for Eco Oro to undertake 

remediation work?  
and 

n. What is the likely nature of that remediation work?131 

 
131  Exhibit A-006, Liability Decision, ¶ 902. 
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77. On 15 January 2022, Eco Oro filed its First Submission on the Tribunal’s Questions 

(“Claimant’s First Damages Submission”).  In the submission, Eco Oro answered 

each of the Tribunal’s questions.  As relevant here, Eco Oro explained: 

a. In response to Question A, Eco Oro confirmed that “the loss suffered by Eco 

Oro as a result of the breach of Article 805 [fair and equitable treatment] is the 

same as under Article 811 [indirect expropriation] and must be measured the 

same way.”132  This was because the effect of the measures was the same, 

regardless of which treaty provision Colombia breached.133 

b. In response to Question B, Eco Oro explained that no revised expert evidence 

was required, as the Parties’ experts had already provided their estimates of the 

fair market value of Eco Oro’s investment with and without the effect of the 

measures.134 

c. In response to Question C, Eco Oro continued to advocate for the use of the 

Comparable Transactions—i.e., the quantum that had been paid for projects at 

a similar stage of development to Eco Oro’s project.  In response to the 

Tribunal’s specific concern regarding valuing losses stemming from the loss of 

the opportunity to apply for a license, Eco Oro noted that the Comparable 

Transactions “automatically captured” the “permitting risks associated with the 

Angostura Project”135 and therefore there was “no need to further ascribe a 

precise probability on the likelihood of Angostura’s licensability.” 136   In 

particular, Eco Oro provided in response to a later question that the Comparable 

Transactions were at the same or earlier stages of development and had not 

obtained environmental licenses. 137   They were “subject to the same 

environmental licensing framework which required each of the companies to 

demonstrate that their projects were feasible” and given their proximity to the 

 
132  Exhibit A-007, Claimant’s First Submission on the Tribunal’s Questions of 9 September 2021, 14 January 

2022, ¶ 87 (hereinafter “Claimant’s First Submission on Damages”). 
133  See Exhibit A-007, Claimant’s First Submission on Damages, ¶ 88. 
134  See Exhibit A-007, Claimant’s First Submission on Damages, ¶¶ 123-124. 
135  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 40. 
136  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 41. 
137  See  Exhibit A-007, Claimant’s First Submission on Damages, ¶¶ 134, 140. 
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possible páramo boundaries, “all of the projects would have faced similar 

challenges to demonstrate that they were environmentally viable.”138  Eco Oro 

highlighted that Colombia also suspended the licensing process for one of the 

projects involved in the Comparable Transactions until the delimitation of the 

páramo was complete.139  In any event, as it pointed out in its introductory 

remarks, Eco Oro “had promising prospects for ultimately obtaining a license 

for the Angostura Project.”140  And, moreover, “the uncertainty associated with 

the extent to which the Angostura Project would have obtained an 

environmental license . . . is a consequence of . . . Colombia [being] delinquent 

in its delimitation of the [páramo].”141  Eco Oro explained that “[a]llowing 

Colombia to reduce the damages owing to Eco Oro because of uncertainty 

associated with the Angostura Project’s licensing would . . . reward Colombia 

for its own wrongdoing.”142 

d. In response to Question D, Eco Oro explained that the “loss of the opportunity 

to apply for an environmental license to exploit minerals in Concession 3452 is 

. . . equivalent to the loss of Eco Oro’s acquired right to exploit under 

Concession 3452.”143  In this respect, Eco Oro noted that its understanding of 

the Tribunal’s question was that it was not referring to “assessing compensation 

based on the doctrine of ‘loss of chance’ or ‘loss of opportunity’, which neither 

Party has advanced to date as an appropriate way for computing damages.”144  

Eco Oro explained that this doctrine was not appropriate here as it “involve[d] 

an element of subjectivism and tends to be discretionary in practice” which was 

not required in situations, as here, where there was “objective data, that can be 

relied upon with reasonable certainty, upon which to estimate the losses 

suffered.” 145   Moreover, Eco Oro pointed out that “it is not possible to 

 
138  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 252. 
139  See Exhibit A-007, Claimant’s First Submission on Damages, ¶ 252(c). 
140  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 42. 
141  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 43. 
142  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 43. 
143  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 155(a). 
144  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 156. 
145  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 172. 
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objectively determine the probability that Eco Oro would have been awarded 

an environmental license for its Angostura Project,” because Eco Oro could not 

carry out an environmental assessment absent Colombia’s final delimitation of 

the páramo.146  

e. In response to Question E, Eco Oro explained that while scientific studies 

showed that the “the probability that the páramo ecosystem overlaps with the 

Angostura Deposit is zero,”147 it is “not possible to predict the location of the 

‘regulatory Santurbán Páramo’ (ie the area over which the Government wishes 

to establish a mining ban) because its delimitation will not be based solely upon 

objective scientific criteria, but on policy considerations that are inherently 

subjective in nature.”148  Accordingly, without Colombia’s actual delimitation 

of the Santurbán Páramo, it was not possible to estimate the level of overlap.  

f. In response to Question F, Eco Oro explained that because the Comparable 

Transactions “were all at the pre-licensing stage with comparable permitting 

risks,” they “already take into account the market’s assessment of those risks” 

and thus “Claimant’s valuation of its rights in the Angostura Project is already 

discounted on account of permitting risks.”149  Eco Oro further noted that it was 

not possible to determine the probability that a project would be licensed based 

on whether it was located within or outside the páramo, as this would require a 

detailed mine plan or PTO and an EIA, which Colombia prevented Eco Oro 

from preparing.150  That notwithstanding, Eco Oro noted that the Angostura 

Project had promising prospects for licensing, which was repeatedly confirmed 

by the Colombian government itself.151 

78. On 23 May 2022, Colombia filed its response to the Tribunal’s questions in its Liability 

Decision (“Respondent’s First Damages Submission”).   

 
146  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 174(a). 
147  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 195(b). 
148  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 181. 
149  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 197. 
150  See Exhibit A-007, Claimant’s First Submission on Damages, ¶¶ 226-227. 
151  See Exhibit A-007, Claimant’s First Submission on Damages, ¶¶ 238-246. 
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a. In response to Question A, Colombia argued, for the first time, that Eco Oro’s 

losses arising from Colombia’s breaches of Article 805 would not be equivalent 

to those arising from Colombia’s breaches of Article 811.152  Colombia further 

argued, also for the first time, that the opportunity to apply for a license was 

“valueless” because “Eco Oro had already lost the entirety of the value of the 

Concession as a result of the Challenged Measures,”153 defined by the Tribunal 

as “the totality of the events commencing with Resolution 2090 and concluding 

with the deprivation created by Resolution VSC 829.”154  Colombia argued, in 

the alternative, that if the Tribunal found the Challenged Measures breached 

Article 805, it should apply a “loss of ‘opportunity’” or “loss of ‘chance’” 

approach by which the Tribunal would multiply expected profits by the 

probability of the profits materializing.155 

b. In response to Question B, Colombia agreed that no further expert evidence was 

required based on its position that Eco Oro’s right to apply for an environmental 

license was valueless.156   

c. In response to Question C, Colombia argued that the Comparable Transactions 

methodology could not evaluate loss of opportunity,157 and instead “[d]amages 

for loss of opportunity are assessed as a proportion of the profits reasonably 

expected if the uncertain event occurs.”158  

d. In response to Question D, Colombia repeated that the opportunity to apply for 

a license was valueless.159  According to Colombia, Eco Oro’s prospects of 

securing an environmental license were not “realistic.”160  

 
152  See Exhibit A-008, Respondent’s Response Submission on the Tribunal’s Questions of 9 September 2021, 

23 May 2022, ¶ 13 (hereinafter “Respondent’s First Damages Submission”). 
153  Exhibit A-008, Respondent’s First Damages Submission, ¶ 40. 
154  Exhibit A-006, Liability Decision, ¶ 502. 
155  Exhibit A-008, Respondent’s First Damages Submission, ¶¶ 47, 51. 
156  See Exhibit A-008, Respondent’s First Damages Submission, ¶ 52. 
157  See Exhibit A-008, Respondent’s First Damages Submission, ¶ 86. 
158  Exhibit A-008, Respondent’s First Damages Submission, ¶ 84. 
159  See Exhibit A-008, Respondent’s First Damages Submission, ¶ 90. 
160  Exhibit A-008, Respondent’s First Damages Submission, ¶ 91. 
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e. In response to Question E, in light of Colombia having failed to issue a final 

delimitation of the páramo, it argued that the delimitation existing at the time 

overlapped 71% with the Angostura Deposit and that any future delimitation 

would be at least as extensive.161 

f. In response to Question F, Colombia argued that Eco Oro did not have realistic 

prospects to secure an environmental license.162 

79. On 8 July 2022, Eco Oro filed its Reply Submission on the Tribunal’s Questions 

(“Claimant’s Second Damages Submission”).  Claimant’s Second Damages 

Submission directly addressed Colombia’s novel “loss of opportunity” argument that it 

raised in response to the Tribunal’s questions.  Eco Oro explained the loss of 

opportunity methodology was not appropriate here, given the subjectivism it involved 

and that moreover the Comparable Transactions already baked in the risks related to 

environmental licensing. 163   Nonetheless, Eco Oro pointed out that the evidence 

showed that it likely would have received an environmental license.  For example, even 

Colombia’s own evidence showed that 61.5% of environmental license applications 

were granted by its mining authorities, and according to official statistics on 

environmental licensing applications, this figure increased to 77%.164  And at least 67 

mining projects in the páramo itself had received environmental authorizations.165  

80. On 22 August 2022, Colombia filed its Rejoinder Submission on the Tribunal’s 

Questions (“Respondent’s Second Damages Submission”).166  In the submission, 

Colombia reiterated its arguments that Eco Oro would not have secured an 

environmental license and that the Comparable Transactions were an unreliable basis 

for valuing the loss to Eco Oro.167  

 
161  See Exhibit A-008, Respondent’s First Damages Submission, ¶¶ 103, 107. 
162  See Exhibit A-008, Respondent’s First Damages Submission, ¶ 120. 
163  See Exhibit A-009, Claimant’s Reply Submission on the Tribunal’s Questions of 9 September 2021, 7 July 

2022, ¶ 98(h) (hereinafter “Claimant’s Second Damages Submission”). 
164  See Exhibit A-009, Claimant’s Second Damages Submission, ¶ 170(b)-(c). 
165  See Exhibit A-009, Claimant’s Second Damages Submission, ¶ 171. 
166  See Exhibit A-001, Damages Award, ¶ 36. 
167  See Exhibit A-010, Respondent’s Rejoinder Submission on the Tribunal’s Questions if 9 September 2021, 

22 August 2022, ¶¶ 8-11. 
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81. There were no further submissions after Respondent’s Second Damages Submission.  

The Tribunal did not pose further questions, did not ask for any additional expert or 

other evidence, and did not hold an oral hearing.168 

82. On 14 September 2022, the Tribunal informed the Parties that it would proceed to 

deliberate and work on its award.169 

83. On 27 February 2023, the Tribunal informed the Parties that it did not envisage the 

“Award to be ready for a few months.”170  The Tribunal informed the Parties of the 

same on 31 May 2023.171  And on 5 September 2023, the Tribunal informed the Parties 

that it could not provide an expected date of issuance.172  At no time did the Tribunal 

ask for additional submissions, explanations, evidence, or a hearing.  

III.B.4. The 2024 Damages Award 

84. The Tribunal issued the Damages Award on 15 July 2024, over four years after the only 

hearing and two years after the final submission on the Tribunal’s damages question.  

In the Damages Award, a different majority of the Tribunal, this time consisting of 

President Blanch and Arbitrator Sands (who had dissented from the Liability Decision’s 

finding that Colombia had breached Article 805 of the FTA), found that although 

Colombia had breached the FTA, the Damages Majority could “award no damages 

from Colombia’s breach,”173 purportedly because of “the absence of any evidence or 

other basis on which the Tribunal can assess either the likelihood of an environmental 

licence being granted, or the value of the opportunity to apply for a licence which may 

or may not be granted.”174 

 
168  See Exhibit A-001, Damages Award, ¶ 37. 
169  See Exhibit A-001, Damages Award, ¶ 37. 
170  Exhibit A-001, Damages Award, ¶ 38. 
171  See Exhibit A-001, Damages Award, ¶ 40. 
172  See Exhibit A-001, Damages Award, ¶ 42. 
173  Exhibit A-001, Damages Award, ¶ 358. 
174  Exhibit A-001, Damages Award, ¶ 316. 
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85. Though the Liability Majority found that Eco Oro’s loss of the right to exploit made 

Concession 3452 “valueless,”175 a different majority now found that it “cannot accept 

that Colombia’s breaches of Article 805 caused the total loss in value of the Project”176 

and that “[t]he identified breach of Article 805 did not deprive the Claimant of the full 

value of the investment, but only the opportunity to apply for an environmental 

licence.”177   

86. The Damages Majority claimed that “Claimant has not been able to provide any 

evidence relating to the loss of opportunity” 178  and “the absence of the final 

delimitation [] prevents the Tribunal from assessing the percentage likelihood that 

economic exploitation could have been possible.” 179   In doing so, the Damages 

Majority acknowledged Eco Oro’s claims that using the Comparable Transactions were 

the most appropriate means of incorporating the risks of not obtaining an environmental 

license: 

Eco Oro notes that valuing the Angostura Project based on the 
Comparable Transactions captures the discount that the market 
applies to such properties for the risk either that they may not obtain 
an environmental license or that they may have to adapt their projects 
to conform to licensing requirements in a manner that reduces their 
value.180 

87. The Damages Majority also expressly acknowledged that the absence of the final 

delimitation was a result of Colombia’s own wrongful conduct: 

[T]he majority of the Tribunal accepts that Colombia may be 
benefitting from its failure to issue a final delimitation of the 
Santurbán Páramo given it is the absence of the final delimitation that 
prevents the Tribunal from assessing the percentage likelihood that 
economic exploitation could have been possible.181 

 
175  “Without a right to exploit, albeit a right which was dependent upon an approved PTO and environmental 

licence, there was no possibility of exploiting the Ang[o]stura Deposit such that the Concession became 
valueless.”  Exhibit A-006, Liability Decision, ¶ 634. 

176  Exhibit A-001, Damages Award, ¶ 302. 
177  Exhibit A-001, Damages Award, ¶ 303. 
178  Exhibit A-001, Damages Award, ¶ 317. 
179  Exhibit A-001, Damages Award, ¶ 317. 
180  Exhibit A-001, Damages Award, ¶ 72. 
181  Exhibit A-001, Damages Award, ¶ 317. 
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88. Nevertheless, the Damages Majority concluded: 

Once it is recognised, however, that the identified breach of Article 
805 did not deprive the Claimant of the full value of the investment, 
but only the opportunity to apply for an environmental licence, it is 
not apparent that the Comparable Transactions methodology can 
have any real utility.182 

89. Arbitrator Grigera Naón dissented to the Damages Award, highlighting that the 

majority had allowed Colombia to benefit from its own wrongdoing by failing to award 

damages as a consequence of Colombia’s failure to delimit the páramo.183  He noted 

that “[i]llicit conduct under international law cannot be brought to bear to deny 

application of the method to calculate damages resulting from the very breach causing 

damages ensuing from such conduct.”184   

III.B.5. The Sands Concurrence 

90. Arbitrator Sands wrote a four-page concurrence to the Damages Award.  In the Sands 

Concurrence, Arbitrator Sands cited the figures in Eco Oro’s Submission on Costs, 

noting that in his opinion, Eco Oro had spent a “jaw-dropping figure” to pursue its 

rights against Colombia over the course of the eight-year arbitration.185 

91. Arbitrator Sands moreover spent several pages admonishing Eco Oro’s reliance on 

third-party funding to be able to bring its claim: 

The overriding purpose of investor-State proceedings is to allow 
claimants to bring claims and recover losses when the host State has 
breached its investment obligations. Yet there is a real risk of that 
purpose being subverted when claims are controlled or directed by a 
third-party funder which has no prior relationship with the purported 
investment or the host State.  
. . .  

 
182  Exhibit A-001, Damages Award, ¶ 303. 
183  See Exhibit A-001, Damages Award, Arbitrator Grigera Naón Second Note of Dissent, ¶ 8 (“Further 

circumstances (in part addressed below) militate in favor of reaching the above conclusions, because, as set 
forth in the Damages Award, ‘the majority of the Tribunal accepts that Colombia may be benefitting from its 
failure to issue a final delimitation of the Santurbán Páramo given it is the absence of the final delimitation 
that prevents the Tribunal from assessing the percentage likelihood that economic exploitation could have 
been possible.’”). 

184  Exhibit A-001, Damages Award, Arbitrator Grigera Naón Second Note of Dissent, ¶ 6. 
185  Exhibit A-001, Damages Award, Professor Philippe Sands KC Declaration on Costs, ¶ 5.   
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[Arbitration] was not envisaged to be a system to leverage financial 
speculation and financial gains by third parties. A case such as this, 
incurring vast financial and human resource costs, and which could 
not have been brought without the support of a third-party funder, 
will, I fear, serve to undermine confidence in an important system, and 
foster perceptions that it lacks essential legitimacy and will, without 
fundamental reform, soon take the path of investor-state arbitration 
under the NAFTA and the Energy Charter Treaty.186 

  

 
186  Exhibit A-001, Damages Award, Professor Philippe Sands KC Declaration on Costs, ¶¶ 11, 13.  
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IV. LEGAL STANDARDS APPLICABLE TO ANNULMENT  

92. Article 52 of the ICSID Convention contains five grounds for annulment that serve to 

protect parties against violations of fundamental legal principles that govern the arbitral 

process.187 

93. The Tribunal’s Damages Award must be annulled based on at least three independent 

grounds in Article 51(1) of the ICSID Convention: (i) Article 52(1)(e), on the basis that 

the Damages Award failed to state the reasons on which it is based; (ii) Article 52(1)(d), 

on the basis that the Tribunal seriously departure from a fundamental rule of procedure; 

and (iii) Article 52(1)(b), on the basis that the Tribunal manifestly exceeded its powers. 

94. We address the standards applicable to each of these grounds for annulment below. 

IV.A. Failure To State The Reasons On Which The Award Is Based Under 
Article 52(1)(E) 

95. Under Article 52(1)(e) of the ICSID Convention, a committee may annul an award 

when “the award has failed to state the reasons on which it is based.”188 

96. Article 52(1)(e) reflects the requirement in Article 48(3) of the ICSID Convention that 

the award “deal with every question submitted to the Tribunal” and “state the reasons 

upon which it is based.”189  It also reflects the requirement in ICSID Arbitration Rule 

47(1)(i) that the award contain “the decision of the Tribunal on every question submitted 

to it, together with the reasons upon which the decision is based.”190 

97. Annulment committees have found grounds to annul awards pursuant to Article 

52(1)(e) where they have found (i) a lack of reasoning; (ii) contradictory reasoning; and 

(iii) failure to address submitted questions.  

 
187  See Exhibit AL-031, ICSID, Updated Background Paper on Annulment, March 2024, ¶¶ 77, 80. 
188  ICSID Convention, art. 52(1)(e). 
189  ICSID Convention, art. 48(3). 
190  ICSID Arbitration Rule 47(1)(i). 
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IV.A.1. Lack Of Reasoning 

98. An award lacks reasoning and is subject to annulment if it contains a conclusion that is 

“simply asserted or postulated instead of being reasoned” such that it is “impossible to 

discern how and why the Tribunal . . . reach[ed] its decision.”191  Awards must be 

sufficiently clear so the parties can “follow how the tribunal proceeded from Point A. 

to Point B. and eventually to its conclusion, even if it made an error of fact or of law.”192 

99. The Enron case is instructive.  In that case, the tribunal found Argentina breached its 

obligations to accord fair and equitable treatment and to observe obligations entered 

into with respect to investments.193  The annulment committee found the award lacked 

reasoning in two ways.  First, the tribunal failed to explain how it applied customary 

international law in its award.194  Second, the committee found that the tribunal had not 

sufficiently analyzed whether the respondent state had “contributed to the situation of 

necessity.”195   

IV.A.2. Contradictory Reasoning  

100. Where an award contains contradictions and competing rationales that “cancel each 

other out” and do not permit the reader to understand the tribunal’s reasoning, it is also 

subject to annulment under Article 52(1)(e).196  A tribunal cannot “conclude[] that 

 
191  Exhibit AL-001, Klöckner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and Société 

Camerounaise des Engrais, ICSID Case No. ARB/81/2, Decision on the Application for Annulment 
Submitted by Klöckner Against the Arbitral Award Rendered on October 21, 1983, 3 May 1985, ¶¶ 141, 144. 

192  Exhibit AL-003, Maritime International Nominees Establishment (MINE) v. Government of Guinea, ICSID 
Case No. ARB/84/4, Decision on the Application by Guinea for Partial Annulment of the Arbitral Award 
dated January 6, 1988, 22 December 1989, ¶ 5.09. 

193  See Exhibit AL-012, Enron Creditors Recovery Corporation v. Argentine Republic, ICSID Case No. 
ARB/01/3, Decision on Annulment, 30 July 2010, ¶ 58. 

194  See Exhibit AL-012, Enron Creditors Recovery Corporation v. Argentine Republic, ICSID Case No. 
ARB/01/3, Decision on Annulment, 30 July 2010, ¶¶ 377-378. 

195  Exhibit AL-012, Enron Creditors Recovery Corporation v. Argentine Republic, ICSID Case No. ARB/01/3, 
Decision on Annulment, 30 July 2010, ¶¶ 385, 392-394. 

196  Exhibit AL-001, Klöckner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and 
Société Camerounaise des Engrais, ICSID Case No. ARB/81/2, Decision on the Application for 
Annulment Submitted by Klöckner Against the Arbitral Award Rendered on October 21, 1983, 3 May 
1985, ¶ 116. 
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theories ‘Y’ and ‘Z’ [are] unusable because of their speculative character” and then 

adopt a position that “relie[s] on hypotheses which the Tribunal itself ha[s] rejected.”197 

101. Multiple committees have annulled awards on the basis that they contain contradictory 

language.  For example, the Victor Pey committee found it “plainly contradictory” that 

the tribunal dismissed a claim for expropriation and found the expropriation-based 

damages calculation was irrelevant, but nevertheless adopted the method for calculating 

damages as if an expropriation had occurred.198 

IV.A.3. Failure To Address Arguments Or Evidence   

102. While a tribunal is not required to address every argument or piece of evidence the 

parties raise, it must address matters that the parties briefed in the proceedings and the 

answers to which might have “obliged [the tribunal] to modify the rationale of the 

Award.”199 

103. In the TECO annulment proceedings, for example, the committee concluded that the 

tribunal had not addressed certain evidence that was important to the determination of 

the issues, thereby failing to state reasons under Article 52(1)(e).200  In the underlying 

arbitration, the claimant argued that Guatemala had breached the fair and equitable 

treatment provisions of the relevant treaty by engaging in unfair and arbitrary actions 

during an energy tariff review process.201  The tribunal found that Guatemala was in 

breach of the minimum standard of treatment under international law, awarding the 

 
197  Exhibit AL-003, Maritime International Nominees Establishment (MINE) v. Government of Guinea, ICSID 

Case No. ARB/84/4, Decision on the Application by Guinea for Partial Annulment of the Arbitral Award 
dated January 6, 1988, 22 December 1989, ¶ 6.107.  See also Exhibit AL-028, Stephan W. Schill et al., 
SCHREUER’S COMMENTARY ON THE ICSID CONVENTION (3d ed. 2022), Article 52, ¶ 486 (“There is 
agreement among ad hoc committees that contradictory reasons amount to a failure to state reasons.”). 

198  Exhibit AL-017, Víctor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No 
ARB/98/2, Decision on Annulment, 18 December 2012, ¶¶ 282-286. 

199  Exhibit AL-002, Amco Asia Corporation and Others v. Republic of Indonesia, ICSID Case No. ARB/81/1, 
Ad hoc Committee Decision on the Application for Annulment, 16 May 1986, ¶ 35.  See also Exhibit AL-
028, Stephan W. Schill et al., SCHREUER’S COMMENTARY ON THE ICSID CONVENTION (3d ed. 2022), Article 
52, ¶ 540 (“[P]ractice makes it clear that ‘question’ in this context is to be understood objectively in the sense 
of a crucial or decisive argument. An argument is crucial or decisive, if its acceptance, in principle, could 
have altered the tribunal’s conclusions.”).   

200  See Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. 
ARB/10/23, Decision on Annulment, 5 April 2016, ¶¶ 130-131, 133-134. 

201  See Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. 
ARB/10/23, Decision on Annulment, 5 April 2016, ¶ 52. 
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claimant historical losses, but rejecting its claim for loss of value, or future losses 

stemming from the claimants decision to divest.202  In doing so, the tribunal found it 

had insufficient evidence of the losses that the claimant had suffered when it decided 

to sell its investment.203  In the annulment proceedings, the committee concluded the 

tribunal’s “reasoning on the loss of value claim [was] not clear at all, such that the 

Committee . . . has struggled to understand the Tribunal’s line of reasoning.”204  It did 

so for three reasons: 

a. “the [t]ribunal did not discuss at all the Parties’ respective expert reports either 

on the actual or the but for value of” claimant’s investment;205 

b. the tribunal failed to explain why it considered the record contained “no 

evidence” of how the transaction price of the sale of claimant’s investment had 

been determined, despite the existence on the record of the buyer’s offer letter 

and a fairness opinion;206 and 

c. the award found there had been no information provided concerning tariffs 

during a period after the claimant sold its investment, despite it being 

“undisputed” that such information was in the record.207 

104. The TECO committee explained that, although the tribunal need not address every piece 

of evidence, “that cannot be construed to mean that a tribunal can simply gloss over 

evidence upon which the Parties have placed significant emphasis, without any analysis 

and without explaining why it found that evidence insufficient, unpersuasive or 

 
202  See Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. 

ARB/10/23, Decision on Annulment, 5 April 2016, ¶ 68. 
203  See Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. 

ARB/10/23, Decision on Annulment, 5 April 2016, ¶ 68. 
204  Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, 

Decision on Annulment, 5 April 2016, ¶ 128. 
205  Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, 

Decision on Annulment, 5 April 2016, ¶ 130. 
206  Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, 

Decision on Annulment, 5 April 2016, ¶ 133. 
207  Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, 

Decision on Annulment, 5 April 2016, ¶ 134. 
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otherwise unsatisfactory.” 208   Likewise, the Klöckner committee found an award 

merited annulment pursuant to Article 52(1)(e) because it was impossible to “discern 

how and why the Tribunal could reach its decision on” one of the issues pleaded.209   

IV.B. Serious Departure From A Fundamental Rule Of Procedure Under Article 
52(1)(d) 

105. Article 52(1)(d) requires annulment where “there has been a serious departure from a 

fundamental rule of procedure.”210  Article 52(1)(d) recognizes the tribunal’s duty to 

act with procedural fairness to preserve the legitimacy of the award.   

106. This ground requires a two-step inquiry.  First, a committee must determine whether a 

tribunal departed from a fundamental rule of procedure.  If that occurs, the committee 

must then determine whether the departure was “serious.”  

107. Several procedural requirements related to due process may be considered 

“fundamental” for the purposes of Article 52(1)(d).  This includes the right to be heard 

pursuant to which each party must “be given full opportunity of presenting [their] 

case.”211  The right to be heard is particularly important in the international arbitration 

context where little to no review of legal determinations exists.212  A tribunal must give 

 
208  Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, 

Decision on Annulment, 5 April 2016, ¶ 131. 
209  Exhibit AL-001, Klöckner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and Société 

Camerounaise des Engrais, ICSID Case No. ARB/81/2, Decision on the Application for Annulment 
Submitted by Klöckner Against the Arbitral Award Rendered on October 21, 1983, 3 May 1985, ¶¶ 141, 144. 

210  ICSID Convention, art. 52(1)(d). 
211  Exhibit AL-003, Maritime International Nominees Establishment (MINE) v. Government of Guinea 

(Guinea), ICSID Case No. ARB/84/4, Decision on the Application by Guinea for Partial Annulment of the 
Arbitral Award, January 6, 1988 in the above matter, 14 December 1989, ¶ 5.06.  See also Exhibit AL-013, 
Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, ICSID Case No. 
ARB/03/25, Decision on the Application for Annulment of Fraport AG Frankfurt Airport Services 
Worldwide, 23 December 2010, ¶¶ 197 (“The requirement that the parties be heard is undoubtedly accepted 
as a fundamental rule of procedure”), 202 (“[the right to present one’s case] requires both equality of arms 
and the proper participation of the contending parties in the procedure, these being separate but related 
fundamental elements of a fair trial. The principle will require the tribunal to afford both parties the 
opportunity to make submissions where new evidence is received and considered by the tribunal to be relevant 
to its final deliberations. It is no answer to a failure to accord such a right that both parties were equally 
disadvantaged.”); Exhibit AL-028, Stephan W. Schill et al., SCHREUER’S COMMENTARY ON THE ICSID 
CONVENTION (3d ed. 2022), Article 52, ¶ 363 (“The principle that both sides must be heard on all issues 
affecting their legal position is one of the most basic concepts of fairness in adversarial proceedings.”). 

212  See Exhibit AL-027, Gary B. Born, INTERNATIONAL COMMERCIAL ARBITRATION (3d ed. 2021), Chapter 26: 
Recognition and Enforcement of International Arbitral Awards, s. 26.05(C)(3)(g) (“[A]ffording parties an 
opportunity to comment on significant legal issues and authorities, is more consistent with the parties’ right 



43 
 

each party “an effective opportunity” to be heard “on all the crucial points of the 

reasoning that the tribunal intends to adopt.” 213   Importantly, a tribunal cannot 

“surprise[] the parties with an issue that neither party has invoked, argued or 

reasonably could have anticipated during the proceedings.”214   

108. A tribunal also cannot set an impossible standard of proof for a party to meet.  A party 

seeking redress before a tribunal should be able to demonstrate pursuant to the relevant 

standard of proof that the party is entitled to the relief it seeks before the tribunal.215  In 

particular, a failure to prove damages with certainty is not a failure to discharge a 

standard of proof or meet the relevant standard of proof.  It is well accepted that once 

the existence of damage has been demonstrated, a tribunal must assess damages on the 

evidence available to it.  As the Gavazzi v. Romania tribunal put it: “[u]nder 

international law, there is thus by now a well-established and well-known jurisprudence 

constante to the effect that, however difficult, an international tribunal must do its best 

to quantify a loss provided that it is satisfied that some loss has been caused to the 

claimant by the wrongdoing of the respondent.”216  This is because the assessment of 

damage is not an exact science but necessarily requires some approximation.217  A 

claimant cannot be faulted for this—in particular because the only reason that there is 

 
to be heard, particularly in an international context where little or no review of legal determinations is 
available.”). 

213  Exhibit AL-006, Georgios Petrochilos, PROCEDURAL LAW IN INTERNATIONAL ARBITRATION (2004), ¶ 4.86. 
214  Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, 

Decision on Annulment, 5 April 2016, ¶ 184. 
215  See Exhibit AL-016, Achmea BV (formerly Eureko BV) v Slovak Republic, PCA Case No 2008-13, Award, 

7 December 2012, ¶ 323 (“It is for Claimant to prove its case regarding the ‘damage caused’. That said, the 
requirement of proof must not be impossible to discharge. Nor must the requirement for reasonable precision 
in the assessment of the quantum be carried so far that the search for exactness in the quantification of losses 
becomes disproportionately onerous when compared with the margin of error.”). 

216  Exhibit AL-024, Marco Gavazzi and Stefano Gavazzi v. Romania, ICSID Case No. ARB/12/25, Excerpts of 
Award, 18 April 2017, ¶ 124. See also Exhibit AL-023, Murphy Exploration & Production Company – 
International v. The Republic of Ecuador (II), PCA Case No. 2012-16, Partial Final Award, 6 May 2016, ¶ 
481 (referring to “a large margin of appreciation”); Exhibit AL-004, Southern Pacific Properties (Middle 
East) Limited v. Arab Republic of Egypt, ICSID Case No. ARB/84/3, Award on the Merits, 20 May 1992, 
(1993) 8 ICSID REVIEW – FILJ 328, pp. 388-89, ¶ 215 (finding that the determination of lost profits 
“necessarily involves an element of subjectivism and, consequently, some uncertainty. However, it is well 
settled that the fact that damages cannot be assessed with certainty is no reason not to award damages when 
a loss has been incurred.”). 

217  See Exhibit AL-010, Compañía de Aguas del Aconquija S.A. (formerly Aguas del Aconquija) and Vivendi 
Universal S.A. (formerly Compagnie Générale des Eaux) v. Argentine Republic (I), ICSID Case No. 
ARB/97/3, Award II, 20 August 2007, ¶ 8.3.16 (citing Southern Pacific Properties and observing that “[i]n 
such cases, approximations are inevitable; the settling of damages is not an exact science”). 
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a need to assess the damage incurred in the first place is because of a State’s 

wrongdoing. 

109. Res judicata is another such fundamental rule of procedure.  In the ConocoPhillips 

decision on reconsideration, for example, the tribunal explained that several decisions 

it had made in its decision on jurisdiction and the merits were “as a matter of principle 

and practice . . . decisions that resolve points in dispute between the Parties [that] have 

res judicata effect.”218  Likewise, the tribunal in RWE explained that its prior decisions 

were binding on the parties and that there were no exceptional circumstances before the 

tribunal that would justify re-opening a decision.219 

110. When an ad hoc committee establishes that a tribunal has departed from a fundamental 

rule of procedure, it must then determine whether that departure was “serious” because 

(i) adherence to the rule may have led the tribunal to reach a substantially different 

result, or (ii) non-adherence to the rule deprived a party of the benefit of the rule in a 

manner that impacted the proceedings.220  If a departure is serious, the committee must 

annul the impacted part(s) of the award.221 

111. Committees have annulled awards pursuant to Article 52(1)(d) in several cases.  For 

example, the TECO committee found a serious departure from a fundamental rule of 

procedure where the tribunal raised the concept of “unjust enrichment” in its award but 

never provided the parties the opportunity to be heard on the topic.222  Similarly, in 

Fraport, the committee concluded the tribunal seriously departed from a fundamental 

rule of procedure because it drew inferences from a legal opinion of a prosecutor in the 

 
218  Exhibit AL-018, ConocoPhillips Petrozuata B.V. et al. v. Venezuela, ICSID Case No. ARB/07/30, Decision 

on Respondent’s Request for Reconsideration, 10 March 2014, ¶ 21 (“[D]ecisions that resolve points in 
dispute between the Parties have res judicata effect. ‘They are intended to be final and not to be revisited by 
the Parties or the Tribunal in any later phase of their arbitration proceedings.’”). 

219  See Exhibit AL-025, RWE Innogy GMBH & RWE Innogy Aersa S.A.U. v. Kingdom of Spain, ICSID Case 
No. ARB/14/34, Award, 18 December 2020, ¶¶ 86-91. 

220  See Exhibit AL-017, Víctor Pey Casado and Foundation “Presidente Allende” v. Republic of Chile, ICSID 
Case No ARB/98/2, Decision on the Application for Annulment of the Republic of Chile, 18 December 2012, 
¶ 269. 

221  See Exhibit AL-017, Víctor Pey Casado and Foundation “Presidente Allende” v. Republic of Chile, ICSID 
Case No ARB/98/2, Decision on the Application for Annulment of the Republic of Chile, 18 December 2012, 
¶ 80 (“In the Committee’s view, it has no discretion not to annul an award if a serious departure from a 
fundamental rule is established.”).  

222  See Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. 
ARB/10/23, Decision on Annulment, 5 April 2016, ¶¶ 183-192. 



45 
 

Philippines without permitting the parties to make submissions on the relevance and 

effect of the opinion.223     

IV.C. Manifest Excess of Powers Under Article 52(1)(b) 

112. Under Article 52(1)(b) of the ICSID Convention, an award may be annulled when “the 

Tribunal has manifestly exceeded its powers.” 

113. Like with Article 52(1)(d), Article 52(1)(b) requires that a committee engage in a two-

step inquiry.  First, it must assess whether the tribunal exceeded its powers.  If the 

tribunal has done so, the committee must then assess whether the excess of powers was 

“manifest.”  

114. First, a “tribunal commits an excess of powers not only if it exercises a jurisdiction 

which it does not have . . . but also if it fails to exercise a jurisdiction which it possesses 

under” the relevant agreement or treaty, and the ICSID Convention.224     

115. A number of committees have annulled awards on the basis of Article 52(1)(b) where 

tribunals have not exercised jurisdiction that they in fact possessed.  For example, the 

Vivendi I committee ordered the partial annulment of an award in which a tribunal held 

it had jurisdiction over certain claims, but dismissed those claims because they were 

nearly identical to contractual claims the tribunal found it lacked jurisdiction to 

decide.225  The Vivendi I committee found that the tribunal “had jurisdiction to base its 

decision [on the contract] at least so far as necessary in order to determine whether 

there had been a breach of the substantive standards of the BIT” and thus by dismissing 

 
223  See Exhibit AL-013, Fraport AG Frankfurt Airport Services Worldwide v. Republic of the Philippines, 

ICSID Case No. ARB/03/25, Decision on Annulment, 23 December 2010, ¶¶ 218-247. 
224  Exhibit AL-005, Compañía de Aguas del Aconquija S.A. and Vivendi Universal (formerly Compagnie 

Générale des Eaux) v. Argentine Republic, ICSID Case No ARB/97/3, Decision on Annulment, 3 July 2002, 
¶ 86. 

225  See Exhibit AL-005, Compañía de Aguas del Aconquija S.A. and Vivendi Universal (formerly Compagnie 
Générale des Eaux) v. Argentine Republic, ICSID Case No ARB/97/3, Decision on Annulment, 3 July 2002, 
¶ 111 (“[T]he Committee can only conclude that the Tribunal, in dismissing the Tucumán claims as it did, 
actually failed to decide whether or not the conduct in question amounted to a breach of the BIT. In particular, 
the Tribunal repeatedly referred to allegations and issues which, it held, it could not decide given the terms 
of Article 16(4) of the Concession Contract, even though these were adduced by Claimants specifically in 
support of their BIT claim.”). 
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the claims that were related to the contractual breach the tribunal “failed to decide 

whether or not the conduct in question amounted to a breach of the BIT.”226     

116. Similarly, in Agility, the tribunal had found in an earlier jurisdictional phase that it had 

jurisdiction to assess the legality of the way in which a particular government 

measure—i.e., the CMC Order—had been implemented under the relevant treaty.  In 

the liability phase, the Tribunal then failed to assess the implementation of the CMC 

Order.  The committee annulled the award, concluding that “[t]he Tribunal failed to 

exercise jurisdiction over a measure for which it clearly had jurisdiction; it did not 

answer whether the manner in which the Respondent had implemented the CMC Order 

violated the BIT.”227   

117. Second, a tribunal may exceed its powers under Article 52(1)(b) by failing to apply the 

proper law,228 or by committing gross errors in applying the proper law.229   

118. Where a tribunal has “failed to address or scrutinize” a key issue in the dispute, it may 

have exceeded its powers by failing to apply the relevant law.230  The Agility committee, 

for example, found a tribunal’s failure to examine consistency of a State’s measures 

with the treaty in question—which was the only question before the tribunal—to be a 

 
226  Exhibit AL-005, Compañía de Aguas del Aconquija S.A. and Vivendi Universal (formerly Compagnie 

Générale des Eaux) v. Argentine Republic, ICSID Case No ARB/97/3, Decision on Annulment, 3 July 2002, 
¶¶ 110-111. 

227  Exhibit AL-030, Agility Public Warehousing Company K.S.C. v. Republic of Iraq, ICSID Case No. 
ARB/17/7, Decision on Annulment, 8 February 2024, ¶ 113. 

228  See, e.g., Exhibit AL-012, Enron Creditors Recovery Corporation v. Argentine Republic, ICSID Case No. 
ARB/01/3, Decision on Annulment, 30 July 2010, ¶¶ 361-377 (finding the tribunal’s application of an 
economic expert’s opinion, instead of customary international law, amounted to a failure to apply the proper 
law and was a manifest excess of powers); Exhibit AL-011, Sempra Energy International v. Argentine 
Republic, ICSID Case No. ARB/02/16, Decision on Annulment, 29 June 2010, ¶¶ 121-125 (finding the 
tribunal failed to apply the proper law because it equated the text of the relevant treaty with the International 
Law Commission’s Articles on Responsibility of States for Internationally Wrongful Acts); Exhibit AL-002, 
Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1, Decision on the 
Application for Annulment, 16 May 1986, ¶ 95 (finding the tribunal “clearly failed to apply the relevant 
provisions of Indonesian law” that required qualifying investments of foreign capital be registered with 
Indonesian authorities).  See also Exhibit AL-028, Stephan W. Schill et al., SCHREUER’S COMMENTARY ON 
THE ICSID CONVENTION (3d ed. 2022), Article 52, ¶ 224 (“There is widespread agreement that a failure to 
apply the proper law may amount to an excess of powers by the tribunal. The practice of ad hoc committees 
on this point leads to the same result.”). 

229  See Exhibit AL-011, Sempra Energy International v. Argentine Republic, ICSID Case No. ARB/02/16, 
Decision on the Argentine Republic’s Request for Annulment of the Award, 29 June 2010, ¶¶ 164-165. 

230  Exhibit AL-030, Agility Public Warehousing Company K.S.C. v. Republic of Iraq, ICSID Case No. 
ARB/17/7, Decision on Annulment, 8 February 2024, ¶¶ 115-119. 
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manifest excess of powers.231  In particular, the committee explained “the Tribunal 

failed to address or scrutinize the way in which the” measure at issue was implemented 

by Iraq, noting that although the tribunal had found the claimant’s claims were within 

its jurisdiction, “the omission to examine the consistency of the implementation of the 

[measure] with the BIT is evident and easily identifiable from a plain reading of the 

Award.”232   

119. Likewise, in Edmond Khudyan v. Armenia, the committee concluded that it was 

impossible to determine from the award whether the tribunal had addressed a key 

jurisdictional issue regarding the claimant’s nationality, thereby resulting in a manifest 

excess of powers.233  

120. Additionally, as the Occidental committee found, “a gross or egregious error of law 

could be construed to amount to a failure to apply the proper law” giving rise to 

annulment.234   

121. Once a committee has found that the tribunal exceeded its powers, it must also find 

such an excess of powers to be “manifest.”  Committees have considered excesses of 

powers to be manifest where they are “obvious,” “clear,” or “evident.”235  

V. GROUNDS FOR ANNULMENT OF THE AWARD  

122. The Tribunal’s Damages Award must be annulled for the following reasons: 

a. The Damages Award contains critical contradictions in the Tribunal’s 

reasoning, warranting annulment for failure to state reasons, for a serious 

departure from a fundamental rule of procedure, and for manifestly exceeding 

its powers; 

 
231  See Exhibit AL-030, Agility Public Warehousing Company K.S.C.P v. Republic of Iraq, ICSID Case No. 

Arb/17/7, Decision on Annulment, 8 February 2024, ¶¶ 117-119. 
232  Exhibit AL-030, Agility Public Warehousing Company K.S.C.P v. Republic of Iraq, ICSID Case No. 

Arb/17/7, Decision on Annulment, 8 February 2024, ¶¶ 115, 117. 
233  Exhibit AL-029, Edmond Khudyan and Arin Capital & Investment Corp. v. Republic of Armenia, ICSID 

Case No. ARB/17/36, Decision on Annulment, 21 July 2023, ¶¶ 217, 218. 
234  Exhibit AL-021, Occidental Petroleum Corp. v. Republic of Ecuador, ICSID Case No. ARB/06/11, Decision 

on Annulment, 2 November 2015, ¶ 56. 
235  Exhibit AL-028, Stephan W. Schill et al., SCHREUER’S COMMENTARY ON THE ICSID CONVENTION (3d ed. 

2022), Article 52, ¶ 155. 
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b. The Tribunal assigned to Eco Oro an impossible standard of proof, warranting 

annulment for failure to state reasons and for a serious departure from a 

fundamental rule of procedure; and 

c. The Tribunal disregarded the evidence submitted regarding the valuation of lost 

opportunity warranting annulment for a failure to state reasons.  

123. This Section addresses each of these issues and the grounds for annulment that they 

implicate in turn.  

V.A. The Damages Award Is Contradictory, Warranting Annulment  

124. The Damages Award is incomprehensible as it offers contradictory versions of which 

Colombian actions breached its obligations under the FTA, and thus caused the losses 

for which Eco Oro is entitled to compensation, and which actions did not.  It is 

accordingly impossible to determine from the Damages Award which Colombian 

actions the Damages Majority considers breached the FTA and which did not. 

125. Specifically, in the Damages Award, the Damages Majority, referring to the Liability 

Decision, noted that “Colombia’s breach of Article 805 entitles Eco Oro to make a 

claim for damages in respect to any loss that Eco Oro could show to have been caused 

as a result of that breach, namely the breach of Article 805.”236  The Damages Majority 

thus confirmed the basic (and undisputed) compensation principle under international 

law that Eco Oro would be entitled to damages arising from any measures that breached 

Article 805.237 

126. It went on to explain that Colombia’s actions that breached Article 805 were: “viewed 

as a whole . . . Colombia’s approach to the delimitation of the Santurbán Páramo 

[which] was one of arbitrary vacillation and inaction which inflicted damage on Eco 

Oro without serving any apparent legitimate purpose.”238  This included Colombia’s 

actions (i) “in refusing to allow mining exploitation” in the area of Concession 3452 

 
236  Exhibit A-001, Damages Award, ¶ 298. 
237  See also Exhibit A-001, Damages Award, ¶ 298 (“The Tribunal must therefore determine, to the best possible 

extent, what losses were caused by those measures which were in breach of Article 805, and what is the value 
of such losses.”). 

238  Exhibit A-001, Damages Award, ¶ 294 (emphasis added). 
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and (ii) “its inconsistent approach to the delimitation of the Santurbán páramo and its 

ultimate (and continuing) failure to delimit the Santurbán Páramo.”239  As discussed 

above, the Liability Decision spent over 20 pages discussing Colombia’s “inconsistent 

approach” to delimitation, which included the passage of Resolutions 2090 and VSC 

829, followed by Colombian courts striking down Resolution 2090.240   

127. In other words, the Damages Majority confirmed its view that Colombia’s Article 805-

breaching measures included (but were not limited to) the issuance of Resolutions 2090 

and VSC 829.  The Damages Majority confirmed this noting that “the breach of Article 

805 was not the issuance of Resolution 2090 or Resolution VSC 829 in themselves, but 

a series of measures continuing to the present day, being the totality of the inconsistent, 

arbitrary and unfair actions of Colombia with respect to the delimitation of the 

Santurbán Páramo.”241   

128. The Damages Majority, recounting the findings from the Liability Decision, noted that 

“as a result of the breach of Article 805, Eco Oro had been deprived of ‘[…] its 

acquired right to exploit.’”242  And “[w]ithout a right to exploit, albeit a right which 

was dependent upon an approved PTO and environmental licence, there was no 

possibility of exploiting the Angostura Deposit such that the Concession became 

valueless.”243  In other words, the Damages Majority specifically acknowledged the 

Tribunal’s conclusion that Colombia’s breach of Article 805 caused Eco Oro’s 

investment to lose the totality of its value. 

129. The necessary result of the Liability Majority’s conclusion that Resolutions 2090 and 

VSC 829 breached Article 805 (as part of a corpus of the “totality” of Colombia’s 

actions) was that Colombia had to compensate Eco Oro for these breaches.  

130. However, just a few paragraphs later, the Damages Majority found that “regardless of 

any view taken on Article 805 [by the Liability Majority] . . . [the Damages] majority 

of the Tribunal . . . cannot accept that Colombia’s breaches of Article 805 caused the 

 
239  Exhibit A-001, Damages Award, ¶ 294. 
240  See supra ¶ 67. 
241  Exhibit A-001, Damages Award, ¶ 301. 
242  Exhibit A-001, Damages Award, ¶ 296. 
243  Exhibit A-001, Damages Award, ¶ 296 (emphasis added). 
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total loss in value of the Project.”244  The Damages Majority (i.e. the Sands-Blanch 

majority) appeared to come to this inexplicable (and plainly contradictory) conclusion 

because of the unrelated finding of the Damages Majority in the Liability Decision that 

“Resolution 2090 and Resolution VSC 829 themselves were measures that were 

undertaken lawfully pursuant to its police powers” and thus did not breach Article 811 

(governing indirect expropriation) of the FTA.245  Needless to say, certain measures 

may breach one treaty provision, but not another.  In fact, numerous arbitral tribunals 

have found that State measures breach the FET provision but do not constitute unlawful 

expropriation.246 

131. Yet, on the basis that Resolutions 2090 and VSC 829 did not constitute unlawful 

expropriation, the Damages Majority found “Eco Oro’s argument that it is entitled to 

recover the full value of Concession 3452 to be unarguable: the loss of value was 

caused by acts found to be lawful and not by the breach of Article 805 identified by the 

majority of the Tribunal.” 247  The Damages Majority thus plainly contradicted its 

findings, just a few paragraphs earlier, that Resolutions 2090 and VSC 829 (among 

other actions) breached Article 805 “such that the Concession became valueless,”248 

and, accordingly, Eco Oro must be compensated for its losses caused by Colombia’s 

breaches of Article 805.  

 
244  Exhibit A-001, Damages Award, ¶ 302 (emphasis added). 
245  Exhibit A-001, Damages Award, ¶ 301 (emphasis added).  Notably, the Damages Majority refers to ¶ 699 of 

the Liability Decision to support this contention which provides as follows in full (emphasis added):  

 The majority of the Tribunal therefore does not find the Challenged Measures to have been 
so severe that they cannot be reasonably viewed as having been undertaken in good faith. 
The majority of the Tribunal finds that they were motivated both by a genuine belief in the 
importance of protecting the páramo ecosystem and pursuant to Colombia’s longstanding 
legal obligation to protect it.  In sum, the Challenged Measures were adopted in good faith, 
are non-discriminatory and designed and applied to protect the environment such that they 
are a legitimate exercise of Colombia’s police powers and do not constitute indirect 
expropriation. 

246  See, e.g., Exhibit AL-019, Gold Reserve Inc. v. Bolivarian Republic of Venezuela (I), ICSID Case No. 
ARB(AF)/09/1, Award, 22 September 2014, ¶ 668; Exhibit AL-015, El Paso Energy International Company 
v. Argentine Republic, ICSID Case No. ARB/03/15, Award, 31 October 2011, ¶¶ 299, 519; Exhibit AL- 007, 
Saluka Investments BV v. The Czech Republic, PCA Case No. 2001-04, Partial Award, 17 March 2006, ¶¶ 
276, 407. 

247  Exhibit A-001, Damages Award, ¶ 302. 
248  Exhibit A-001, Damages Award, ¶ 296. 
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132. This incoherence in the Damages Award thus warrants annulment for (i) failure to state 

reasons; (ii) serious departure from a fundamental rule of procedure; and (iii) manifest 

excess of powers.  

V.A.1. Failure To State Reasons  

133. The Damages Award must be annulled for failure to state reasons under Article 

52(1)(e).  As noted above in Section 92IV.A.2, an award that contains contradictory 

reasoning is subject to annulment pursuant to Article 52(1)(e).  The Damages Majority 

leapt from, on the one hand:  

a. A finding that Colombia breached Article 805 because of a “totality” of conduct, 

including Resolution 2090 and VSC 829;  

b. A finding that Colombia’s Article 805 breach deprived Eco Oro of the 

opportunity to obtain the necessary environmental approvals, “such that the 

Concession became valueless;”249 and 

c. A finding that Eco Oro was entitled to damages for losses caused as a result of 

the Article 805 breach; 

to, on the other hand: 

d. A finding that losses caused by the passage of Resolutions 2090 and VSC 829 

were not compensable because they did not constitute breaches of Article 811 

(irrespective of the Liability Majority’s finding that they were part of the 

“totality of the inconsistent, arbitrary and unfair actions of Colombia” that 

resulted in a breached Article 805);250 and  

e. Colombia’s Article 805 breach did not cause a total loss in the value of the 

project. 

134. It is impossible to draw a line from (a), (b) and (c), and then to (d) and (e), as the final 

determination that no damages are owing does not flow from the determination 

 
249  Exhibit A-001, Damages Award, ¶ 296. 
250  Exhibit A-001, Damages Award, ¶ 301. 
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contained in the Liability Decision, and reaffirmed in the Damages Award, that 

Colombia’s breach of Article 805 rendered the Concession valueless.  What does flow 

is the opposite of the Damages Majority’s conclusion: Colombia’s measures that 

breached Article 805 caused the project’s total loss in value.  Indeed, the Damages 

Majority’s reasoning regarding the effect of Colombia’s breaches of Article 805 

“cancel . . . out” the Liability Majority’s earlier determinations and do not permit the 

reader to understand the motives of the Damages Majority.251   

V.A.2. Serious Departure From A Fundamental Rule Of Procedure 

135. The Damages Majority’s contradictory reasoning in the Damages Award also 

constitutes a serious departure from a fundamental rule of procedure under Article 

52(1)(d).  In particular, the Damages Majority contradicts the findings in the Liability 

Decision, on which the Parties had relied to make submissions on the Tribunal’s 

damages questions.  By purporting to reverse the findings of the Liability Majority in 

the Liability Decision, a different majority, the Damages Majority effectively set forth 

new liability standards and principles of quantum which the Parties had no opportunity 

to address.  The Damages Majority’s conduct thus seriously violated (i) the Parties’ 

entitlement to rely on the Liability Decision, which had res judicata effect.  Moreover, 

(ii) the Damages Majority deprived Eco Oro of the right to be heard on the contradictory 

standards it purported to adopt in the Damages Award. 

136. First, the Liability Decision made, among others, the following findings: 

a. Resolution 2090, VSC 829, among other actions that constituted Colombia’s 

ongoing failure to delimit the páramo, breached Article 805;252  

b. “Colombia’s breach of Article 805 entitles it to make a claim for damages in 

respect to any loss that it can show to have been caused as a result of that 

breach;”253 and 

 
251  Exhibit AL-001, Klöckner Industrie-Anlagen GmbH and others v. United Republic of Cameroon and 

Société Camerounaise des Engrais, ICSID Case No. ARB/81/2, Decision on the Application for 
Annulment Submitted by Klöckner Against the Arbitral Award Rendered on October 21, 1983, 3 May 
1985, ¶ 116. 

252  See supra ¶¶ 64-68, 127-129. 
253  Exhibit A-006, Liability Decision, ¶ 847. 
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c. Colombia’s actions were a lawful exercise of Colombia’s police powers and 

therefore did not constitute indirect expropriation under the FTA (but 

Colombia’s purported exercise of its police powers did not excuse its breach of 

Article 805).254 

137. The Parties relied on these findings to prepare their answers to the Tribunal’s damages 

questions.  That was because the Liability Decision finally resolved the issues in dispute 

regarding jurisdiction and liability as between the Parties, and was therefore res 

judicata and binding on the parties.  As the ConocoPhillips tribunal explained, “as a 

matter of principle and practice . . . decisions that resolve points in dispute between the 

Parties have res judicata effect.”255  

138. Despite the binding nature of these findings, however, the Damages Majority deviated 

from the Liability Decision in the Damages Award.  Although the Damages Majority 

reiterated the Liability Decision’s conclusion that Colombia breached Article 805, 

including by way of issuing Resolutions 2090 and VSC 829, and that Eco Oro was 

entitled to losses stemming from Colombia’s breach of Article 805, the Damages 

Majority now concluded that Eco Oro was not entitled to any compensation caused by 

losses from Resolutions 2090 and VSC 829 because they were also not breaches of the 

indirect expropriation provision under Annex 811 of the FTA.   

139. The Damages Majority’s deviations were serious.  Had it stuck to the reasoning and 

findings in the Liability Decision, it would have led the Damages Majority to reach a 

substantially different result—i.e., that the measures that breached Article 805 caused 

the damage to Eco Oro and therefore had to be assessed.   

140. Second, the Damages Majority’s deviation from the Liability Decision deprived Eco 

Oro of the right to be heard.  Eco Oro submitted answers to the Tribunal’s questions 

with the understanding that the Tribunal would not revisit the decisions in the Liability 

Decision, and it explained why the Comparable Transactions were an appropriate way 

of valuing Eco Oro’s loss (which the Liability Majority had reasoned was a result of 

 
254  Exhibit A-006, Liability Decision, ¶ 699. 
255  Exhibit AL-018, ConocoPhillips Petrozuata B.V. et al. v. Venezuela, ICSID Case No. ARB/07/30, Decision 

on Respondent’s Request for Reconsideration, 10 March 2014, ¶ 21 (“[D]ecisions that resolve points in 
dispute between the Parties have res judicata effect. ‘They are intended to be final and not to be revisited by 
the Parties or the Tribunal in any later phase of their arbitration proceedings.’”). 
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the totality of the circumstances including: Resolution 2090, VSC 829, Colombia’s 

ongoing failure to delimit the páramo, and the surrounding events).  Instead of adhering 

to the findings of the binding Liability Decision, the Damages Majority made 

contradictory findings and, as a result, cast aside Eco Oro’s submissions. 

141. Committees have annulled awards for failing to give a party an opportunity to be heard.  

For example, in the TECO annulment proceedings, the committee found that the 

tribunal surprised the parties by raising the concept of unjust enrichment for the first 

time in the award without providing the parties an opportunity to be heard on the 

issue.256  Likewise here, the Damages Majority raised for the first time in the Damages 

Award, in contradiction of the Liability Decision, that Colombia could not be liable for 

certain measures that were found to constitute part of the breach of Article 805 because 

they did not also constitute an unlawful expropriation under Annex 811.  The Damages 

Majority, like the TECO tribunal, thus seriously departed from a fundamental rule of 

procedure.  

V.A.3. Manifest Excess of Powers  

142. The Damages Majority’s contradictory findings also represent a manifest excess of the 

tribunal’s powers under Article 52(1)(b).  Despite finding it had jurisdiction over the 

dispute, the Damages Majority failed to exercise that jurisdiction with respect to the 

assessment of damages.  The Tribunal also failed to apply its own finding with respect 

to Article 805 and grossly misapplied the applicable law, specifically Annex 811(2)(b) 

of the FTA (or at the very least failed to explain the Tribunal’s application of that law). 

143. First, in the Liability Decision, the Tribunal unanimously concluded after extensive 

analysis “that it ha[d] jurisdiction to determine Eco Oro’s claims.”257  Yet, despite 

finding that the Respondent was liable under Article 805 of the FTA and had caused 

Eco Oro damages, the Damages Majority refused to exercise the Tribunal’s jurisdiction 

to assess the damages accruing to Eco Oro as a result of Respondent’s liability.  Just 

 
256  See Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. 

ARB/10/23, Decision on Annulment, 5 April 2016, ¶¶ 183-192. 
257  Exhibit A-006, Liability Decision, ¶ 382. 
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like the tribunals in Vivendi I and Agility, 258 the Tribunal’s refusal to exercise its 

jurisdiction manifestly exceeded its powers.   

144. Second, the Damages Majority failed to apply the finding in the Liability Decision that 

the Respondent had breached Article 805, which was considered to be the law of the 

case, and thus failed to apply the proper law. 259   Even though it concluded that 

Colombia had breached Article 805 and therefore the Tribunal needed to calculate 

damages owed to Eco Oro as a result of that breach, the Damages Majority refused to 

do so.  Instead, the Damages Majority invoked another provision of the FTA to excuse 

Colombia’s breaches and absolve it of any requirement to pay compensation, 

“regardless of any view taken on Article 805.”260 

145. Third, the Damages Majority also failed to apply the proper law, here the FTA, or 

grossly misapplied the clear language of Annex 811(2)(b) of the FTA, by failing to 

explain why Annex 811(2)(b) applied to breaches of Article 805.  As noted above, and 

according to the Tribunal itself, Annex 811(2)(b) expressly states that certain measures 

“do not constitute indirect expropriation.”261  It says nothing about whether those 

measures also constitute breaches of Article 805.  Yet the Damages Majority reasoned 

 
258  See supra ¶¶ 115-116. 
259  E.g., Exhibit AL-020, Perenco Ecuador Limited v. Republic of Ecuador, ICSID Case No. ARB/08/6, 

Decision on Ecuador’s Reconsideration Motion, 10 April 2015, ¶¶ 43 (“There is ample prior authority in 
support of the view once the tribunal decides with finality any of the factual or legal questions put to it by the 
parties, as was the case in the Decision on Remaining Issues of Jurisdiction and Liability, such a decision 
becomes res judicata . . . .”), 77 (“There is simply no general power to reopen and reverse awards, nor does 
the Tribunal view the absence of such a general power to be a lacuna that needs to be filled . . . .”); Exhibit 
AL-018, ConocoPhillips Petrozuata B.V., ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of Paria 
B.V. v. Bolivarian Republic of Venezuela, ICSID Case No. ARB/07/30, Decision on Respondent’s Request 
for Reconsideration, 10 March 2014, ¶ 21 (“It is established as a matter of principle and practice that such 
decisions that resolve points in dispute between the Parties have res judicata effect. ‘They are intended to be 
final and not to be revisited by the Parties or the Tribunal in any later phase of their arbitration 
proceedings.’”); Exhibit AL-008, Methanex Corporation v. United States of America, NAFTA Chapter 11 
Arbitral Tribunal, Final Award of the Tribunal on Jurisdiction and Merits, 3 August 2005, ¶ 27 (“[T]he 
Tribunal decides that its Partial Award was an award which was final and binding upon the Disputing 
Parties; and that, as such, the Tribunal has no jurisdiction to reconsider the Partial Award . . . .”). 

260  Exhibit A-001, Damages Award, ¶ 302. 
261  Exhibit A-006, Liability Decision, ¶ 385 (emphasis added).  Article 811(2)(b) provides in full: 

 Except in rare circumstances, such as when a measure or series of measures is so severe 
in the light of its purpose that it cannot be reasonably viewed as having been adopted in 
good faith, non-discriminatory measures by a Party that are designed and applied to 
protect legitimate public welfare objectives, for example health, safety and the protection 
of the environment, do not constitute indirect expropriation. 

 Exhibit AL-014, FTA, art. 811(2)(b) (emphasis added). 
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that the measures that breached Article 805 could not have caused a total loss in Eco 

Oro’s project because they were a lawful exercise of Colombia’s police powers under 

Annex 811(2)(b).262  As such, the Damages Majority—for the first time—effectively 

excused Colombia’s breach of Article 805 based on an exception that only related to a 

claim for indirect expropriation, despite the express and narrow scope of Annex 811.  

The Damages Majority thus did not explain why it applied the narrow scope of Annex 

811 to Colombia’s breach of Article 805. 

146. The Damages Majority’s failure mimics those in Agility and Edmond Khudyan.263  As 

in Agility, the Damages Majority applied without explanation a finding in one part of 

its analysis—the application of Annex 811(2)(b) to Article 811—with another distinct 

part of its analysis—damages flowing from the Article 805 breach—in a manner that 

cut short the proper exercise of its jurisdiction.264  And as in Edmond Khudyan, the 

Damages Majority failed to address a key issue affecting the exercise of its jurisdiction: 

whether Annex 811(2)(b) is relevant to breaches of Article 805.265  Had the Damages 

Majority confronted that issue, it should have concluded that application of the express 

language of Annex 811(2)(b) does not apply to measures deemed to have breached 

Article 805.266  The Damages Award therefore warrants annulment. 

V.B. The Damages Majority Assigned To Eco Oro An Impossible Standard Of 
Proof In Assessing Its Loss Of Opportunity 

147. In the Damages Award, the Damages Majority found “that the only identifiable loss 

which does flow from the finding of the breach of Article 805 is the inability of Eco Oro 

 
262  See Exhibit A-001, Damages Award, ¶¶ 301-302.  
263  See supra ¶¶ 118-119. 
264  See Exhibit AL-030, Agility Public Warehousing Company K.S.C. v. Republic of Iraq, ICSID Case No. 

ARB/17/7, Decision on Annulment, 8 February 2024, ¶ 109 (“The Tribunal seemed to equate the measure at 
issue (the KCR Decree) with the CMC Order, without explaining why the jurisdictional preclusion of the 
latter (the CMC Order) would extend to the former.”). 

265  See supra ¶ 119. 
266  See Exhibit AL-029, Edmond Khudyan and Arin Capital & Investment Corp. v. Republic of Armenia, ICSID 

Case No. ARB/17/36, Decision on Annulment, 21 July 2023, ¶ 217 (“It is impossible for the Committee to 
tell whether, had it analysed this question, the Tribunal would have concluded that Mr Khudyan could have 
been a national of the USSR but not of the ASSR or whether, if it had found that this was possible, that that 
was in fact his situation. The point is that the issue was an important one and the Tribunal did not inquire 
into it.”). 



57 
 

to apply for an environmental licence.”267  The Damages Majority then found, for the 

first time in this Arbitration, that the appropriate way of valuing Eco Oro’s loss was to 

determine the “value of this lost opportunity.” 268   The Damages Majority then 

admonished Eco Oro for its purported election “to provide no evidence or arguments 

in relation to the value of this loss.”269 

148. The Damages Majority, however, recognized that Eco Oro could not have provided the 

necessary “evidence or arguments in relation to the value of this loss” because of 

Colombia’s wrongdoing.  The Damages Majority stated:  

[T]he majority of the Tribunal accepts that Colombia may be 
benefitting from its failure to issue a final delimitation of the 
Santurbán Páramo given it is the absence of the final delimitation 
that prevents the Tribunal from assessing the percentage likelihood 
that economic exploitation could have been possible.270 

149. In other words, the Damages Majority recognized it was necessary to know the 

boundaries of the páramo to assess the value of the “lost opportunity.”  If, for example, 

the páramo boundaries did not overlap Concession 3452, then it was more likely that 

Eco Oro would receive the required licenses.  If the boundary overlap was greater than 

had been determined under Resolution 2090, however, Eco Oro’s prospects for 

receiving the license may have been worse.271   

150. In any case, over the course of multiple decades and in direct contravention to rulings 

of its own Constitutional Court, Colombia had failed to delimit the páramo.  The 

páramo had not even been delineated at the time of the Award, and to the best of Eco 

Oro’s knowledge, it has not been delineated to this day.  This prevented the Damages 

Majority, by its own admission,272 from assessing the opportunity loss’s value.  Indeed, 

the Damages Majority admitted it would need a “crystal ball” to determine the 

 
267  Exhibit A-001, Damages Award, ¶ 303. 
268  Exhibit A-001, Damages Award, ¶ 303. 
269  Exhibit A-001, Damages Award, ¶ 303. 
270  Exhibit A-001, Damages Award, ¶ 317 (emphasis added). 
271  See also Exhibit A-001, Damages Award, ¶ 308 (“[T]he Tribunal . . . has not been provided with the 

necessary evidence – or indeed any evidence – to allow it to calculate the probability chances that the 
Angostura Deposit would fall outside the páramo such that an environmental licence would be granted.”). 

272  The Damages Majority admitted that “it is the absence of the final delimitation that prevents the Tribunal 
from assessing the percentage likelihood that economic exploitation could have been possible.”  Exhibit A-
001, Damages Award, ¶ 317. 
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likelihood of the environmental license being granted or “the value of the opportunity 

to apply for a licence which may or may not be granted.”273   

151. Yet, if Colombia’s failure to delimit the páramo prevented the Damages Majority from 

assessing the lost opportunity’s value, it also prevented Eco Oro from providing 

evidence that did not exist thanks to Colombia’s actions.  Nevertheless, the Damages 

Majority faulted Eco Oro because it purportedly had “not been able to provide any 

evidence relating to the loss of opportunity which the majority of the Tribunal 

identified.”274  As such, the Damages Majority set a standard of proof for Eco Oro that, 

by its own admission, was impossible to satisfy.  The Damages Majority’s conduct 

warrants annulment for (i) failure to state reasons; and (ii) serious departure from a 

fundamental rule of procedure. 

V.B.1. Failure to State Reasons 

152. As noted above in Section V.A, an award that contains contradictory reasoning merits 

annulment.  The Damages Majority’s expectation that Eco Oro adduce evidence of fact 

in a “but for” scenario that Colombia’s actions made impossible is yet another 

inconsistency.  

153. The Damages Majority in one instance admitted that Colombia’s refusal to delimit the 

páramo “prevents the Tribunal from assessing the percentage likelihood that economic 

exploitation could have been possible” and then in the same paragraph expects Eco Oro 

to do exactly what the Tribunal was prevented from doing.275  Like the Victor Pey case 

discussed above at Paragraph 101, this reasoning is plainly contradictory and merits 

annulment pursuant to Article 52(1)(e). 

V.B.2. Serious Departure from Fundamental Rules of Procedure 

154. Setting an impossible standard of proof also merits annulment for seriously departing 

from a fundamental rule of procedure because (i) the Tribunal set a new standard of 

 
273  Exhibit A-001, Damages Award, ¶ 305. 
274  Exhibit A-001, Damages Award, ¶ 317. 
275  Exhibit A-001, Damages Award, ¶ 317. 
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proof after it found damages to exist; and (ii) doing so allowed Colombia to benefit 

from its own wrongdoing.   

155. First, once a tribunal accepts that a claimant has demonstrated the existence of damages, 

the tribunal must assess damages based on the available evidence. 276   It is well-

established that an international tribunal must do its best to quantify the losses to a 

claimant that a respondent caused, even if such an assessment requires some 

approximation.277   

156. Accordingly, in Claimant’s Second Submission on Damages, Eco Oro expressed its 

understanding that causation had already been established, and that all that was left for 

the Tribunal to decide was the appropriate quantum of damages.  Eco Oro stated:  

In any event, the Tribunal has already concluded in its Decision that 
causation has been established (rather, the Tribunal’s enquiries relate 
to the quantum of the loss caused) such that on Colombia’s 
articulation of its legal theory, the “loss of chance” methodology does 
not apply here.278 

157. Then, despite having already decided Eco Oro was owed damages, the Damages 

Majority set a new standard of proof in the Damages Award.  It concluded “that the 

only identifiable loss which does flow from the finding of the breach of Article 805 is 

the inability of Eco Oro to apply for an environmental licence, in respect of that part of 

the original Concession that remained” and that “Eco Oro elected to provide no 

evidence or arguments in relation to the value of this loss” in response to one of the 

Tribunal’s questions.279  In doing so, the Tribunal set a new standard of proof, requiring 

that Eco Oro submit evidence that gave the Tribunal a sufficient degree of confidence 

as to the value of the opportunity to apply for an environmental license.  The Tribunal 

did this despite:  

a. having already found Eco Oro was owed damages in the Liability Decision; and  

 
276  See Exhibit AL-024, Marco Gavazzi and Stefano Gavazzi v. Romania, ICSID Case No. ARB/12/25, Excerpts 

of Award, 18 April 2017, ¶ 124.  See also supra note 216. 
277  See Exhibit AL-010, Compañía de Aguas del Aconquija S.A. (formerly Aguas del Aconquija) and Vivendi 

Universal S.A. (formerly Compagnie Générale des Eaux) v. Argentine Republic (I), ICSID Case No. 
ARB/97/3, Award II, ¶ 8.3.16 (citing Southern Pacific Properties and observing that “[i]n such cases, 
approximations are inevitable; the settling of damages is not an exact science.”). 

278  Exhibit A-009, Claimant’s Second Submission on Damages, ¶ 53. 
279  Exhibit A-001, Damages Award, ¶ 303. 
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b. Eco Oro having provided detailed information as to how it was difficult to value 

that opportunity, but nonetheless, the Comparable Transactions provided the 

best means to value it because the adjacent properties were at the same 

development phases of their mining projects and thus shared the same licensing 

risks.  Those properties had actually traded on the market and therefore provided 

“real life” anchors for valuation purposes. 

Instead of proceeding to ascertain the damages based on the best evidence available, as 

well-established precedent required,280 the Tribunal proceeded to set the new standard 

of proof above, and ultimately concluded that “the only proper approach is to award 

no damages to Eco Oro.”281  In requiring a new standard of proof—which directly 

conflicted with Eco Oro’s express understanding that causation had been established, 

leaving only an assessment of the appropriate quantum of damages based on the best 

evidence available—the Tribunal seriously departed from a fundamental rule of 

procedure. 

158. Second, the Damages Majority’s recognition that Colombia “may be benefitting from 

its failure to issue a final delimitation of the” páramo confirms that the Damages Award 

violates a second fundamental rule of procedure: the clean hands doctrine.282  It is a 

fundamental rule of international law that a party cannot benefit from its own wrong.  

As Arbitrator Grigera Naón explained in his dissent: “[i]llicit conduct under 

international law cannot be brought to bear to deny application of the method to 

calculate damages resulting from the very breach causing damages ensuing from such 

conduct.” 283   Multiple tribunals have also found the clean hands doctrine is a 

fundamental principle of international law.284 

159. The Liability Majority found Colombia’s “ultimate (and continuing) failure to delimit” 

the páramo “frustrated Eco Oro’s legitimate expectations” and “comprise[d] conduct 

 
280  See supra note 276. 
281  Exhibit A-001, Damages Award, ¶ 316. 
282  Exhibit A-001, Damages Award, ¶ 317. 
283  Exhibit A-001, Damages Award, Dr. Grigera Naon, 2nd Note of Dissent, ¶ 6. 
284  E.g., Exhibit AL-026, Littop, Bridgemont, Bordo v. Ukraine, SCC Arbitration V 2015/092, Final Award, ¶¶ 

439-449, 485-491 (collecting cases and authorities); Exhibit AL-009, Inceysa Vallisoletana S.L. v. Republic 
of El Salvador, Award, 2 August 2006, ICSID Case No. ARB/03/26, ¶ 242 (citing as a general principle of 
law the principle that “nobody can benefit from his own fraud”). 
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that failed to provide Eco Oro with a stable and predictable regulatory 

environment.”285  And it found the failure to delimit the páramo breached its obligations 

in Article 805 of the FTA.286 

160. By accepting that Colombia committed a wrongful act, by highlighting that Colombia 

benefitted from the continuing to commit that wrongful act, and then by ultimately 

excusing its wrong by holding Eco Oro accountable for the wrongful act’s effects, the 

Damages Majority violated the clean hands doctrine, a fundamental rule of procedure.  

161. Both departures from a fundamental rule of procedure described above are serious ones.  

Adherence to them may have led the Tribunal to reach a different result by not setting 

an insurmountable standard of proof and by not permitting Colombia to benefit from 

its wrong.  Eco Oro would have been able to meet the applicable standard of proof had 

it been applied.  Similarly, Eco Oro would not have suffered from an unfair evidentiary 

framework had Colombia not benefitted from its own wrong.  

162. The Damages Award should therefore be annulled pursuant to Article 52(1)(d) for a 

serious departure from a fundamental rule of procedure.   

V.C. The Damages Majority Failed To Consider Eco Oro’s Evidence Regarding 
Lost Opportunity  

163. As noted above, the Damages Majority found that Eco Oro failed to submit any 

evidence with respect to the loss of the opportunity to apply for an environmental 

license.  It stated: 

a. Eco Oro “elected to provide no evidence or arguments in relation to the value 

of this loss”287 of opportunity; 

b. that “the Tribunal . . . has not been provided with the necessary evidence – or 

indeed any evidence – to allow it to calculate the probability chances that the 

 
285  Exhibit A-006, Liability Decision, ¶¶ 804-805. 
286  Exhibit A-006, Liability Decision, ¶ 821. 
287  Exhibit A-001, Damages Award, ¶ 303. 
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Angostura Deposit would fall outside the páramo such that an environmental 

licence would be granted;”288 and  

c. “[i]n the absence of any evidence or other basis on which the Tribunal can 

assess either the likelihood of an environmental licence being granted, or the 

value of the opportunity to apply for a licence which may or may not be granted, 

the majority of the Tribunal concludes that the only proper approach is to award 

no damages to Eco Oro.”289 

164. The Damages Majority’s conclusions, however, failed to consider the evidence that was 

available to Eco Oro and that it did provide.  Specifically, Eco Oro had provided the 

Tribunal with evidence of Comparable Transactions and how those transactions took 

into account the risk associated with obtaining an environmental license in similar 

circumstances to Eco Oro.  Specifically, Eco Oro stated that its valuation “reflect[ed] 

the value of a pre-licensing stage project, which is already discounted on account of 

permitting risks.” 290   Thus, the valuation via the Comparable Transactions 

“automatically captured” the “permitting risks associated with the Angostura 

Project”291 such that there was “no need to further ascribe a precise probability on the 

likelihood of Angostura’s licensability.”292   

165. Eco Oro explained why the specific transactions it included in the group of Comparable 

Transactions accurately reflected the risks associated with applying for the 

environmental license.  The three transactions involved “gold mining projects of the 

same nature and stage of development as the Angostura Project, located on mining 

tenements immediately adjacent to the Angostura Project and, in fact, land-locked 

within Concession 3452.”293  Further, Eco Oro noted the Comparable Transactions:  

a. Had similar “geological characteristics” to Eco Oro’s project; 

 
288  Exhibit A-001, Damages Award, ¶ 308. 
289  Exhibit A-001, Damages Award, ¶ 316. 
290  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 198(a). 
291  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 40. 
292  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 41. 
293  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 249. 
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b. Were “at the same or an earlier stage of development” as Eco Oro’s project, 

such that they faced the same environmental licensing risks; 

c. Were subject to the same Colombian regulatory requirements;  

d. Faced the same burden of showing to Colombian authorities that their projects 

should be granted the necessary licenses; and  

e. Were subject to the same social and political risks.294 

166. Eco Oro also explained that, although it was difficult to prescribe a probability to the 

granting of an environmental license due to Colombia’s failure to delimit the páramo, 

the Comparable Transactions approach baked in the risk of not receiving one.295  The 

Comparable Transactions were within a four kilometer radius, land-locked within 

Concession 3452, placing them each in the vicinity of the páramo.296  The Comparable 

Transactions were also at the same or earlier stages of development and had not 

obtained environmental licenses.297  They were “subject to the same environmental 

licensing framework which required each of the companies to demonstrate that their 

projects were feasible,” and given their proximity to the potential páramo boundaries, 

“all of the projects would have faced similar challenges to demonstrate that they were 

 
294  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 251. 
295  Exhibit A-009, Claimant’s Second Submission on Damages, ¶¶ 139-145, 247.  See also  Exhibit A-009, 

Claimant’s Second Submission on Damages, ¶ 98(g) (The Comparable Transactions are “the most 
appropriate methodology for this case given that:  

 (i) it provides an objective assessment of the value of Eco Oro’s right to develop and exploit the 
Angostura Project in its unlicensed state, based on market data relating to three directly adjacent mining 
properties that were landlocked within Concession 3452 and that were at the same or earlier stage of 
development;  

 (ii) the comparable transactions approach obviates the need for the Tribunal to engage in the type of 
discretionary speculation involved in estimating the value of a loss of opportunity to apply for a license 
. . . because the permitting risk relating to the comparable underground mining projects directly adjacent 
to the Angostura Project has been evaluated by the market, and thus yields a far more reliable and 
objective valuation;   

 (iii) the comparable transactions methodology is recommended for the valuation of properties at the 
Angostura Project’s stage of development in the leading industry-specific valuation guidance . . .; and 

  (iv) both Parties’ valuation experts have agreed that the Comparable Transactions would have to be 
used to value the Angostura Project using the comparable transaction methodology.”). 

296  Exhibit A-007, Claimant’s First Submission on Damages, ¶¶ 134, 252. 
297  Exhibit A-007, Claimant’s First Submission on Damages, ¶¶ 134, 140.  See also Exhibit A-009, Claimant’s 

Second Submission on Damages, ¶ 197 (“[T]he damages claimed are based on the Comparable Transactions, 
which concerned projects that were in substantially the same position facing comparable licensing risks.”). 
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environmentally viable.”298  Eco Oro highlighted that Colombia’s measures supported 

that the risks the Comparable Transactions faced were similar, as Colombia suspended 

the licensing process for one of the projects involved in the Comparable Transactions 

until the delimitation of the páramo was complete.299  For another of the projects, Eco 

Oro explained Colombia acknowledged that it “now suffers from significant páramo 

risk that, Colombia says, imperils the future of the project and potentially renders it 

unlicensable.”300  And in response to Colombia’s contention that mining projects have 

no value until it is proven that they are environmentally feasible, Eco Oro explained 

“the record of this case contains examples of transactions (including of the three 

Comparable Transactions) involving unlicensed, early stage mining projects, that were 

at a stage prior to the completion of mine design and the preparation of an EIA. 

Unlicensed development projects are transacted for value all the time.”301 

167. The Damages Majority failed to consider this evidence altogether.  Instead, it simply 

observed Eco Oro’s primary argument “that to value the loss of opportunity to apply 

for an environmental licence would not be appropriate in this case.”302  But while Eco 

Oro did explain that the “Loss of Chance” or “Loss of Opportunity” doctrines were not 

appropriate,303 it did provide evidence reflecting the losses associated with securing an 

environmental license, as these were baked into its Comparable Transactions 

methodology.304  The Damages Majority made no effort to consider this, and thus failed 

to state reasons.  

 
298  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 252.  See also Exhibit A-009, Claimant’s Second 

Submission on Damages, ¶ 131 (“[T]he three Comparable Transactions that were all at the pre-licensing 
stage with comparable permitting risks, already takes into account the market’s assessment of those risks. In 
other words, Eco Oro’s valuation of its rights in the Angostura Project is already discounted on account of 
permitting risks, using objective, observable market data, that fulfils the requirements of the fair market value 
methodology.”), ¶ 206 (“[E]ach of the neighbouring comparable projects that are the subject of the 
Comparable Transactions would have had to address – in their EIAs – similar issues relating not just to 
páramo but also to potential impacts on water resources, potential impacts affecting Andean forest and 
related mitigation measures.”). 

299  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 252.  
300  Exhibit A-009, Claimant’s Second Submission on Damages, ¶¶ 90-92. 
301  Exhibit A-009, Claimant’s Second Submission on Damages, ¶ 163. 
302  Exhibit A-001, Damages Award, ¶ 303. 
303  Exhibit A-007, Claimant’s First Submission on Damages, ¶ 169. 
304  Exhibit A-006, Liability Decision, ¶ 895. 
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V.C.1. Failure to State Reasons 

168. As discussed above in Section IV.A.3, where a tribunal fails to address the issues that 

the parties briefed, it warrants annulment pursuant to Article 52(1)(e).  Although a 

tribunal need not address every argument, it must provide an answer to those issues 

submitted that could modify the case’s outcome or the award’s rationale. 

169. The Damages Majority failed to acknowledge that Eco Oro’s submissions and evidence 

showing that the probability of securing a license was baked into the Comparable 

Transactions methodology and thus provided a value for the lost opportunity to apply 

for an environmental license.  The Damages Majority instead cast aside the Comparable 

Transactions approach as a means of valuing a breach for indirect expropriation, which 

the Tribunal found was not compensable.305  The Damages Majority did not analyze 

Eco Oro’s claim that the Comparable Transactions approach incorporated the exact 

factors the Tribunal had highlighted in its questions to the parties in the Liability 

Decision, like the probability of receiving the necessary license. 

170. The Damages Majority’s conduct mirrors that of the tribunal in TECO.  In the TECO 

annulment proceedings, the committee annulled the award because the tribunal failed 

to address the parties’ submissions on valuing damages, and instead concluded there 

was “no sufficient evidence” for key elements of the damages calculation.  The 

committee also took issue with the tribunal’s failure to specify why “the four expert 

reports submitted by the Parties, which amounted to about 1200 pages of analysis, and 

why the calculations put forward by the Parties, which were in dispute, were deemed 

unsatisfactory and amounted to ‘no sufficient evidence.’”306  The Damages Majority 

did the same here.  In the TECO Committee’s words, the Damages Majority “gloss[ed] 

over” Eco Oro’s 450 pages of submissions, and 300 pages of expert evidence, without 

sufficient explanation as to why they did not satisfy the loss of opportunity.307   

171. The Damages Award thus warrants annulment for failure to state reasons. 

 
305  Exhibit A-001, Damages Award, ¶ 303. 
306  Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, 

Decision on Annulment, 5 April 2016, ¶ 130. 
307  Exhibit AL-022, TECO Guatemala Holdings LLC v. Republic of Guatemala, ICSID Case No. ARB/10/23, 

Decision on Annulment, 5 April 2016, ¶ 131. 
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VI. REQUEST FOR RELIEF  

172. On the basis of the foregoing, without limitation and reserving Eco Oro’s right to 

supplement these requests for relief, Eco Oro respectfully requests that the Committee: 

a. ANNUL the Damages Award in full; 

b. ORDER Colombia to pay all of the costs and expenses associated with the 

annulment proceedings, including Eco Oro’s legal fees, the fees and expenses 

of the Committee, and ICSID’s other costs; and 

c. AWARD such other relief as the Committee considers appropriate. 
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