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I INTRODUCTION

1. This case concerns a dispute submitted to the International Centre for Settlement of
Investment Disputes (“ICSID” or the “Centre”) on the basis of (1) the Agreement for the
Promotion and Reciprocal Protection of Investments between the Government of the
United Kingdom of Great Britain and Northern Ireland and the Government of Ukraine,
which came into force on 10 February 1993 (“Treaty” or “UK-Ukraine BIT”);' and (ii) the
Convention on the Settlement of Investment Disputes between States and Nationals of

Other States, which entered into force on 14 October 1966 (“ICSID Convention™).?

2. The dispute relates to Claimant’s real estate investments in Ukraine, including the
acquisition of three land plots in central Kiev ([...] (Plots 1 and 3) and on [...] (Plot 2) on
which Claimant had plans to develop a multi-functional complex including a luxury hotel,
shopping area, multi-level parking, residential, office, and retail spaces. In Claimant’s
view, the land plots were lost as a result of various measures by Ukraine, most importantly
four court proceedings allegedly conducted in an irregular fashion falling short of due

process.

II. THE PARTIES AND RELEVANT ENTITI ES

A. THE PARTIES

3. Claimant is Krederi Limited (“Krederi” or “Claimant™). Krederi is incorporated under the
laws of England and Wales with company No. 6210742. It has its registered address at 20-
22 Bedford Row, London WCIR 4JS.’

4. Respondent is Ukraine (“Ukraine” or “Respondent”).

! Agreementbetween the Government of the United Kingdom of Great Britain and Northern Ireland and the
Government of Ukrainéor the Romotion and Reciprocal Protection of Investnsgihiondon, 10 February 1993)
entered into forc&0 February 1993CE-1.

2 Convention on the Settlement of Investment Disputes between States and National of OtheflCRtfes
Convention), (Washington D.C18 March 1965).

3 Articles of Association of Krederi Ltd. and Companies House Certificatior2 CE

1
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3.

B.

C.

D.

E.

I11.

10.

I1.

12.

Claimant and Respondent are collectively referred to as the “Parties.” The Parties’
respective representatives and their addresses are listed on page (ix) above. Although they
are not parties to the dispute, the corporate entities described below are relevant to the facts

of the case.

[COMPANY A]

[...]

[CoMPANY B]

[...]

[ComPANY C]

[...]

[ComPANY D]

[...]

PROCEDURAL HISTORY

Claimant submitted its Request for Arbitration (“Request”) to the Centre on 1 July 2014,
together with exhibits CE-1 through CE-62.

The Secretary-General of ICSID registered the Request on 21 July 2014, pursuant to
Article 36(3) of the ICSID Convention. In the Notice of Registration, the Secretary-General
of ICSID invited the Parties to proceed to constitute an arbitral tribunal in accordance with

Articles 37 to 40 of the ICSID Convention.

The Parties agreed that the Tribunal would be constituted in accordance with Article

37(2)(a) of the ICSID Convention and would consist of three arbitrators, one appointed by
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each Party (“co-arbitrators™), and the third arbitrator, the President of the Tribunal, to be

appointed by a list ranking procedure.*

13. The agreed method of constitution was as follows:

) By 5 September 2014, Claimambuld appoint an arbitrator;

(i) By 30 September 2014, Respondeould appoint an arbitrator;

(i)  The two partyappointed arbitrators in consultation with the Parties
would provide a list of 0 more than six names to both Partie20y

October 2014

(iv) By 27 October 2014, each parmypuld strike out up to two of those
names and rank the remainingnmes in order of preference;

(V) By 31 Octdoer 2014, the two appointed arbitrators, without further
consultation with the partiesyould appoint the President of the

Tribunal from the ranked lists; and

(vi) If either Party faikd to make an appointment or thea party
appointed arbitrators we unable to reach an agreement on the
identity of the President of the Arbitral Tribunal within the specified
time limits, then the Chairman of the3D Administrative Council
would make the appointment of arbitrators or President not yet
appointedamongéh Parti esd rahked arbitrator

14. On 5 September 2014, Claimant appointed Dr. Markus Wirth, as arbitrator, and Dr. Wirth

accepted the appointment by letter of 22 September 2014. Together with his acceptance,

Dr. Wirth provided the Parties with a declaration of his independence and impartiality.

15. Respondent attempted to appoint an arbitrator by letters of 29 September 2014, 7 October

2014, and 9 October 2014. However, each of the potential appointees could not accept their

appointments.

16. By letter of 14 October 2014, the Centre wrote to the Parties “not[ing] that the Respondent

ha[d] appointed an arbitrator pursuant to the parties’ agreed method, but the appointees

4CIl ai mamnudication®f 6 August 201421 August 2014and5Se pt e mber

August 2014 and &eptember 2014.
5 Letters from ICSID to the Parties of 5 September 2014 and 15 October 2014.

3

20 1létters®®dls ponden
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17.

18.

19.

20.

21.

ha[d] declined their appointments. The parties’ agreement on the method of constitution of
the Tribunal [did] not foresee such circumstance.” The Centre accordingly invited the
Parties to clarify the method and/or to consult in view of amending such method, including

the remaining time limits.

By letter of 15 October 2014, Claimant proposed an amended method of constitution of
the Tribunal. By letter of the same date, Respondent appointed an arbitrator. The
Secretariat of the Centre acknowledged receipt of the Parties’ letters and (i) invited
Respondent to indicate whether it accepted Claimant’s proposed amendment to the method
of constitution of the Tribunal in this case and (ii) indicated that it would seek the

acceptance of the arbitrator appointed by Respondent.

By letter of 16 October 2014, Respondent disagreed with Claimant’s proposed amendment

to the method of constitution of the Tribunal.

By letter of 22 October 2014, given that the Parties were unable to agree on an amended
method for constituting the Tribunal, the Centre informed the Parties that “unless the
parties agree otherwise, if any arbitrators are missing on the Tribunal on October 31, 2014,

the Chairman of the Administrative Council shall make the appointment(s).”

By letter of 31 October 2014, ICSID informed the Parties that the arbitrator that
Respondent had appointed was unable to accept his appointment. The Centre invited the
Parties to inform it whether they would like to revise the method of constitution of the
Tribunal by 3 November 2014. It also advised the Parties that failing an agreement on a
revised method of constitution, and given that Respondent had been unable an appoint an
arbitrator within the agreed period of time, the Chairman of the Administrative Council
(the “Chairman™) would make this appointment from the ICSID Panel of Arbitrators

without consultation with the Parties.

Additionally, with respect to the appointment of the President of the Tribunal, ICSID
invited the Parties to also confirm, by 3 November 2014, whether they wished to maintain
the list procedure, as agreed by the Parties and set forth in the Centre’s letter of 15 October
2014, with revised deadlines. ICSID informed the Parties that failing an agreement by the
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Parties, the Chairman would make the appointment directly from the ICSID Panel of

Arbitrators in consultation with the Parties, as per ICSID practice.

22. By letter of 3 November 2014, Respondent requested an extension to Monday 10
November 2014, COB, for the Parties to seek to reach an agreement on a revised method

of constitution.

23. By letter of the same date, Claimant rejected Respondent’s request for an extension and

requested that the Chairman appoint an arbitrator on behalf of Respondent.

24, In a further letter of 3 November 2014, Respondent advised Claimant and the Centre that
it was in the process of contacting three candidates to confirm if they would be prepared to
accept an appointment, and stated that Claimant’s request for the Chairman to appoint an

arbitrator on behalf of Respondent was premature.

25. Also on 3 November 2014, ICSID wrote to the Parties stating that, unless and until the
Parties communicated that they had reached an alternative agreement as to the method of
the constitution of the Tribunal, the Centre would continue the process of appointment by

the Chairman starting with the appointment of the co-arbitrator.

26. By letter of 4 November 2014, Respondent appointed Dr. Gavan Griffith QC as arbitrator.
On 6 November 2014, ICSID informed the Parties of Dr. Griffith’s acceptance of his

appointment.

27. On 10 November 2014, the Centre confirmed the further agreement of the Parties

concerning the appointment of the President of the Tribunal. The Parties agreed as follows:

® by 25November2014 the two partyappointed arbitrators ould provide
an agreed list of 6 names to {eties;

(i) by 2 December 201,4heParties would strike out up to two of those names,
and wouldrank the remaining names in order of preference;

(i) by 16 Decembe2014 the two partyappointed arbitrator&rould appoint
the President of the Tribunal, gif by that date théwo partyappointed
arbitratorsare unable to reach agreement on the identity of the President of
the Tribunal, the Chairman of the Administrative Coushgllproceed to
appointthe Presidetnof the Tribunal.

5



KrederiLtd. v. Ukraine
Excerpts of the Award

28, On 2 December 2014, after receiving the respective list rankings, ICSID confirmed that the
Parties had agreed to appoint Professor Albert Jan van den Berg as President of the

Tribunal.

29. On 4 December 2014, the Acting Secretary-General, in accordance with Rule 6(1) of the
ICSID Rules of Procedure for Arbitration Proceedings (the “Arbitration Rules”), notified
the Parties that all three arbitrators had accepted their appointments and that the Tribunal
was constituted. The Tribunal was composed of Professor Albert Jan van den Berg, a
national of the Netherlands, President, appointed by agreement of the Parties; Dr. Markus
Wirth, a national of Switzerland, appointed by Claimant, and Dr. Gavan Griffith QC, a
national of Australia, appointed by Respondent. Moreover, Mr. James Claxton, ICSID

Legal Counsel, was designated to serve as Secretary of the Tribunal.

30. In accordance with ICSID Arbitration Rule 13(1), the Tribunal held a first session with the
Parties on 20 February 2015, at the World Bank’s offices in Paris, France.

31. Following the first session, on 5 March 2015, the Tribunal issued Procedural Order No. 1
recording the agreement of the Parties on procedural matters. Procedural Order No. |
provides, inter alia, that the applicable Arbitration Rules are those in effect from 10 April
2006, that the procedural language is English, and that the place of the proceedings is to be
Paris, France. Procedural Order No. 1 sets out the agreed schedule for the jurisdictional

and merits phases of the proceedings.

32, In accordance with Procedural Order No. 1, it was agreed that:
® by 22 June 2015 laimant would file its Memoriabn the Merits;
(i) by 21 December 2015, Respondent would file its Preliminary Objections

and CounteiMemorial on the Merits;

(iii) by 17 Octobe016, Claimant would file its Dehce to Preliminary
Objections and Reply on the Merits;

(iv) by 19 December 2016, the Respondent would file its Reply to
Preliminary Objections and Rejoinder on the Merits; and

(v) by 3 February 2017, the Claimant would file its Rejoinder to Preliminary
Objectons.
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33, On 30 April 2015, the Secretary-General informed the Parties that Ms. Mairée Uran-
Bidegain was appointed as the Secretary of the Tribunal in this case, replacing Mr. James

Claxton.

34, On 22 June 2015, the Tribunal acknowledged the Parties’ agreement to extend the deadline
for the submission of Claimant’s Memorial to 20 July 2015, and their proposal to amend

the procedural calendar for this proceeding.

35. On 20 July 2015, Claimant submitted its Memorial (“Claimant Memorial”), together with
exhibits CE-1 to CE-68, legal authorities CLA-1 to CLA-36 as well as six witness

statements, and three expert reports: [...].

36. Following exchanges between the Parties, it was agreed to extend the deadline for the
submission of Respondent’s Preliminary Objections to Jurisdiction and Counter-Memorial
on the Merits to 16 February 2016.°

37. On 26 February 2016, Respondent submitted its Counter-Memorial on the Merits
(“Respondent Counter-Memorial”), together with exhibits R-1 through R-107, legal
authorities RLA-1 through RLA-79, and the expert report of [...]. On 1 March 2016,

Respondent sent a correction of its supporting documentation.

38. By letter of 7 March 2016, the Centre requested that Respondent provide an English

translation of its exhibits submitted in Ukrainian, as required by Procedural Order No. 1.

39. On 9 September 2016, the Acting Secretary-General of ICSID informed the Parties that
Ms. Ella Rosenberg had been appointed to serve as the Secretary of the Tribunal, replacing

Ms. Mairée Uran-Bidegain.

40.  Also on 9 September 2016, the Parties submitted a joint request to the Tribunal regarding
a) the proposed timetable for the document production phase, and b) the possibility of

revising the hearing dates.

6 Communicationfrom ICSID of 22 July 2015; Lettefrom King & Wood Mallesons ofl3 January 2016
Communication from ICSID of5 January 2016
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41.

42.

43.

44,

By email of 12 September 2016, the Tribunal decided not to amend the hearing dates but

approved the Parties’ proposed changes to the timetable for the document production phase

provided that the Parties agreed on a schedule until the hearing that would maintain the

previously agreed hearing dates, i.e., 4 to 7 April 2017.

On 16 September 2016, as requested by the Tribunal, the Parties submitted a joint proposal

for a revised timetable.

Also on 16 September 2016, Claimant provided the Tribunal with its Redfern schedule and

asked the Tribunal to decide on an outstanding document request. Claimant advised the

Tribunal that all the other requests made by the Parties had been agreed and all documents

would be produced accordingly.

On 19 September 2016, the Tribunal approved the Parties’ joint proposal for the procedural

calendar. The timetable established was as follows:

- = == -4 -4 - -2

14 October 2016: Document production (as ordered ofohgected
documents)

14 December 2016: Claimant to file efence tdPreliminaryObjections
and Reply on Merits

24 February 2017: Respondent to feply toPreliminaryObjectionsand
Rejoinder on Merits

17 March 2017: Claimant to filRejoinder taPreliminaryObjectons
28 February 201 Partie®notification of witnesses and experts
21 March 2017: Praearing organizational teleconference

3to 7 April 2017: Hearing on jurisdiction and the merits

28 April 2017: Parties to file po$tearingmemorials

19 May 2017: Parties to file reply pease¢aring memorials

2 June 2017: Patrties to file their respective submissions on costs
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45.

46.

47.

48.

49.

Also on 19 September 2016, the Tribunal issued a decision on Claimant’s outstanding

document request.

On 26 September 2016, Respondent wrote to the Tribunal requesting alternate hearing
dates. Respondent cited insufficient time in the current timetable for the Parties to
adequately prepare for the hearing as no documents had been exchanged and further

material submissions and evidence had yet to be advanced.

On 4 October 2016, the Tribunal noted that Respondent’s power of attorney on file had
expired and invited Respondent to provide either a current power of attorney or another
document executed by Respondent confirming that its counsel was duly authorized to
represent Ukraine in these proceedings. Subsequently, on 2 November 2016, Respondent

provided a power of attorney covering the period up to 31 December 2016.

Following exchanges between the Parties and the Tribunal, on 13 October 2016, the
Tribunal confirmed that the hearing dates would be moved to 4-8 September 2017, and
requested the Parties to provide a joint proposal for the remainder of the procedural

calendar.
On | November 2016, the procedural calendar was amended as follows:

1 16December 2016: Claimant to file its DefencdteliminaryObjections
and Replyon Merits

1 24 April 2017: Respondent fide its Reply toPreliminaryObjections and
Rejoinder on Merits

5 June2017: Claimant to filaets Rejoinder taPreliminaryObjections
7 July2017:Partie®notification of withesses and exqts;

14 August P17: Prehearing organizational teleconference

4-8 Septembe2017: Hearing on jurisdiction and the merits

29 Septembe2017: Both Parties to file pekearing memorials

20 OctobeR017: Both Parties to file reply pelsearing memorials

= =2 =2 =4 4 -4 -

17 NovembeR017: Both Parties tfile their respective costs submission

9
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50.

51.

52.

53.

54.

On 16 December 2016, Claimant submitted its Defence to Preliminary Objections and
Reply on the Merits (“Claimant Defence to Preliminary Objections and Reply on the
Merits™) together with exhibits CE-72 to CE-81 and legal authorities CLA-37 to CLA-61.

On 27 December 2016, the Tribunal noted that Respondent’s power of attorney on file was
set to expire on 31 December 2016, and invited Respondent to provide either a current
power of attorney or other document executed by Respondent confirming that its counsel
was duly authorized to represent Ukraine in these proceedings. As no answer had been
received, on 6 February 2017, the Secretariat requested an update from Respondent on the

status of its power of attorney.

By letter of 27 March 2017, the Centre informed the Parties that
Professor Albert Jan van den Berg had submitted his resignation in accordance with ICSID
Arbitration Rule 8(2). Pursuant to ICSID Arbitration Rule 10(2), the proceeding was
suspended until the vacancy resulting from the resignation of Professor van den Berg could
be filled. As contemplated by ICSID Arbitration Rule 11(1), the vacancy was to be filled
using the same method by which his appointment was made. Following exchanges between

the Parties, an agreed protocol and timetable for the replacement process was established.

On 20 April 2017, after receiving the respective list rankings, ICSID confirmed that the
Parties had agreed to appoint Professor August Reinisch, a national of Austria, as President
of the Tribunal and that the Tribunal was reconstituted. Its members are: Prof. August
Reinisch (Austrian), President, appointed by his co-arbitrators in accordance with ICSID
Arbitration Rule 11(1); Dr. Markus Wirth (Swiss), appointed by Claimant; and Gavan
Griffith QC (Australian), appointed by Respondent. The proceeding was resumed pursuant
to ICSID Arbitration Rule 12.

By letter of 9 May 2017, the Tribunal established the following procedural calendar:

1 22May 2017:Respondent téile its Reply toPreliminaryObjections and
Rejoinder orthe Merits;

T 5 July 2017Claimant to fileits Rejoinderto PreliminaryObjections

1 28 July 2017Partie®notification of witnesses and experts

10
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55.

56.

57.

38.

59.

60.

1  The prehearing meetingvas totake placeas plannegon 14 August2017
and allof the remaining dates asgards the hearing and ptsaring
matterswere toremain unaffected

Following exchanges between the Parties, on 12 May 2017, the Tribunal granted
Respondent’s request for an extension to file its Reply to Preliminary Objections. As a

result, a new procedural calendar was established as follows:

1 25 May 2017: Respondentfite its Reply toPreliminaryObjections and
Rejoinder on Merits

1  8July 2017: Claimant to file Rejoinder BveliminaryObjections
1 8 July 2017: Respondent to file Rejoinder onMexits,

1 28 July 2017: Parti@notification of witnesses and experts

1  All remaining dates remaumchanged

On 25 May 2017, Respondent submitted its Reply to Preliminary Objections (“Respondent
Reply to Preliminary Objections™), with legal authorities RLA-80 to RLA-93 and the
expert report of [...]. In addition, Respondent stated with regards to its power of attorney

the following:
[ €]

Subsequently, on 29 August 2017, Respondent provided an updated power of attorney
covering the period up to 31 December 2017.

On 13 July 2017, the Tribunal approved the Parties’ agreement to extend the deadline for
the submission of Claimant’s Rejoinder to Preliminary Objections and Respondent’s

Rejoinder on the Merits to 17 July 2017.

Accordingly, on 17 July 2017, Claimant filed its Rejoinder to Preliminary Objections
(“Claimant Rejoinder to Preliminary Objections”), together with legal authorities CLA-62
through CLA-71.

Alsoon 17 July 2017, Respondent filed its Rejoinder on the Merits (“Respondent Rejoinder
on the Merits™), together with the Second Expert Report of [...], the First Expert Opinion

11
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of [...], the First Expert Opinion of [...] as well as exhibits R-108 through R-123 and legal
authorities RLA-94 through RLA-122.

61. A pre-hearing procedural teleconference was held on 14 August 2017, regarding the
organization of the hearing to be held from 4 to 8 September 2017, at the World Bank in

Paris, France.

62, On 15 August 2017, Respondent requested that the witness statement of [...] be stricken
from the record since Claimant’s counsel had informed that [...] would not be attending

the hearing.

63.  On 17 August 2017, Claimant submitted observations on Respondent’s request for the
exclusion of [...]’s evidence, and filed a request to submit a new legal authority, OA0
Tatneft v. Ukraine, (PCA Case No. 118005), Award on the Merits, dated 29 July 2014. By
letter of the same date, Respondent objected to Claimant’s request of 17 August 2017.

64. On 19 August 2017, the Tribunal issued Procedural Order No. 2 concerning the
organization of the hearing to be held from 4 to 8 September 2017 at the World Bank in
Paris, France. In particular, Procedural Order No. 2 established the agreed allocation of
time between the Parties, the manner of time keeping, the sequence of the hearing, the list
of witnesses and experts, as well as the scope and manner of witness and expert

examination.

63. In addition, in Procedural Order No. 2, the Tribunal settled the two outstanding applications
of the Parties. The Tribunal decided not to allow [...]’s evidence to be kept on record,
however allowed Claimant to introduce the contents of the witness statement as part of its
submission. It also granted Claimant’s request to add a new legal authority, OAO Tatneft
v. Ukraine, (PCA Case No. 118005), Award on the Merits, dated 29 July 2014.

66. Pursuant to Section 45 of Procedural Order No. 2, by letter of 21 August 2017, the Tribunal

invited the Parties to address, inter alia, the following matters at the upcoming hearing:

I The jurisdictional issue of consent to ICSID arbitration under the BIT as
well as the question of consédinhportatiorovia theTreatyd BIFN clause;

12
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il. the lawfulness of the investment (financing, registration);

iii. the standard of review of domestic court proceedings appropriate under

BIT protection standards;

V. the application of BIT protection standards regarding the conduct of the
four cases; expropriation by denial of justice; and

V. valuation issues.

67. A hearing on jurisdiction and the merits was held in Paris from 4 to 8 September 2017 (the

“Hearing”). The following persons were present at the Hearing:

Tribunal:
ProfessoDr. August Reinisch
Dr. Markus Wirth
Dr. Gavan Giriffith, QC

ICSID Secretariat
Ms. Ella Rosenberg

For Claimant
Professor Loukas Mistelis
Dr. Harris Bor
Dr. Roberto Castro de Figueiredo

Ms. Oksana Malenko
Mr. Armenak Ohanesian

For Respondent
Dr. Andrei Yakovlev
Ms. DorothyMurray
Mr. Alexis Namdar
Mr. Edmund Northcott
Mr. Andrei Kolupaev
Mr. Tatiana Kolga
Mr. Igor Nagai
Mr. Michael Siroyezhko
Mr. Artem Zubko

Court Reporter

Ms. Diana Burden
Ms. Laurie Carlisle

13

President
Arbitrator
Arbitrator

Secretary of the Tribunal

Mistelis & Haddadin

20 Essex Street

Tauil & Chequer Advogados in
Association with Mayer Brown LLP

Mistelis & Haddadin
Mistelis & Haddadin

KWM Europe LLP

KWM Europe LLP

KWM Europe LLP

KWM Europe LLP

Lexwell & Partners

Lexwell & Partners

Lexwell & Partners
Ukrainian Ministry of Juste
Ukrainian Ministry of Justice
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68.

69.

70.

71.

Iv.

Interpreters
Ms. Ludmila Davis
Mr. Boris Kovaltchouk
Mr. Oleks Nesnov

During the Hearing, the following persons were examined:

On behalf ofClaimant

[ e]

On behalf oRespondent
[ €]

The Parties filed simultaneous post-hearing briefs on 29 September 2017 (“Claimant Post-
Hearing Brief” and “Respondent Post-Hearing Brief”). By letter of 5 October 2017,
Claimant filed objections to certain points raised by Respondent in its post-hearing brief.
On 10 October 2017, Respondent filed a response to Claimant’s observations of 5 October

2017.

Respondent filed its submission on costs on 24 November 2017 (“Respondent Submission
on Costs”), and Claimant filed its submission on costs on 25 November 2017 (*“Claimant

Submission on Costs”).

The proceeding was closed on 26 June 2018.

FACTUAL B ACKGROUND
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. CASEL:[ é]

A

B. CAsE2:[ é]

C

D

VI

. CASE3:[ é]

. CASE4:[ é]

THE PARTIES6CLAIMS AND REQUESTS FORRELIEF

JURISDICTION

THE PARTIESOPOSITIONS

(1)
[..

]

Re s p on @asition 6 s

a. Respondent has natonsened to ICSIDarbitration

(i) There is no express consent to ICSID arbitration in the UK
Ukraine BIT

(i) Consent to ICSID arbitration cannot be imported by operation of
the MFN clause at Article 3 of the UkUkraine BIT

b. Cl a i mizad faith and/or illegality in m&ing the investment preclude it
from protection under the UKUkraine BIT
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i) Cl ai mant 6s investment was made in v

(iCl ai mant 6s investment was not made

c. Claimantdoes not qualify for protection under thgK-Ukraine BIT because
Respondent was not aware that Claimant vwaaforeign investor

d. Claimant is not entitled to protections under the LWBkraine BIT because it
invested through two Ukrainianntermediaries

2) Cl ai mRasitiod s

a. There is in principle consent to ICSID arbitration in Article 8(2) BIT

b. The MFN Clause in theJK-Ukraine BIT can be interpreted as importing a dispute
resolution provision from another dispute resolution pnsion

c. Claimantds investment was made in conforrt

d Cl aimant s i nvestmehnt was made in good fa

16



KrederiLtd. v. Ukraine
Excerpts of the Award

B. TRIBUNAL G5 ANALYSIS
(1) Introduction

232.  This Tribunal must first decide whether it hagisdiction which requires that the
conditions of Article 25 ICSID Convention are fulfilled including, most importantly, that

the Parties have consented to the jurisdiction of the Centre and thus of this Tribunal.

233, I n fact, the Partiesodo di frdtiene eoludatisissudof vi ews
whether Respondent has effectively consented to ICSID jurisdiction. While the Parties
have not focused on thatione materiaeandratione personaeequirements undeXrticle
25 of the ICSID Convention, it is clear that the Tribunal has to satisfy itself that such

requirements are also fulfilled.

234.  Further, it will address the specific jurisdictional/admissibility challenges raised by
Respondent which has argued that itheestment was neither made in accordance with

hostState law nor in good faith and would thus not merit protection undérrdegy.

(2) The ratione materiaeand ratione personagurisdictional requirements under
Article 25 ICSID Convention

235. Claimant has ssertefl that theratione materiaeand ratione personagurisdictional
requirements pursuant to Article 25 ICSID Convention are fulfilled. Still, it is the duty of
a tribunal constituted pursuant to the ICSID Convention to satisfy itself of the fulfilment

of these jurisdictional prerequisites.
236. Article 25 ICSID Convention provides:

The jurisdiction of the Centre shall extend to any legal dispute
arising directly out of an investment, between a Contracting State
(or any constituent subdivision or agencyafContracting State
designated to the Centre by that State) and a national of another
Contracting State which the parties to the dispute consent in writing

”When applying the law (whether naial or international), the Tribunal is of the view that it is not bound by the
arguments and sources invoked by the Parties. The pringrpl@ovit curiai or better,ura novit arbiteri allows

the Tribunal to form its own opinion of the meaning of ldne, provided that it does not surprise the Parties with a
legal theory that was not subject to debate and that the Parties could not anticipate.

8 Claimant Memorial, § 183.
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to submit to the Centre. When the parties have given their consent,
no party may withdraw its conseunilaterally.

237. The Tribunal will assess the question of whether Claimant’s activities qualify as an
investment in the sense of Article 25 ICSID Convention pursuant to a “Salini light-test”
which has emerged as the prevailing approach by ICSID tribunals over the last years and
which developed the original Salini-test,” holding that in fact only “the three objective
criteria of (1) a contribution, (i1) a certain duration, and (ii1) an element of risk are necessary

elements of an investment.”'°

238. Inthe present case, it is undisputed that a substantial amount of money was used by Krederi
to acquire the three land plots in central Kiev through its subsidiaries. These acquisitions
were intended to be developed over the subsequent years intengakifig real estate
projects. It is evident that such letgym activities carried a number of commercial and
ot her ri sks. l t thus appears obvious that
finvestmend pur suant to Arti cl e natévorthyCtisatddDch&@o nv e n

gualification was not challenged by Respondent during the proceedings.

239. In regard to theatione personagurisdictional requirement for legal persons, the ICSID
Convent i onatiodlefanother €ontiiacting State arsy jufilical person which
had the nationality of a Contracting State other than the State party to the flispanel

any juridical person which had the nationality of the Contracting State party to the dispute

9 Salini Costruttori S.p.A. and ltalstrade S.pyA.Kingdom of MoroccpICSID Case No. ARB/00/4, Decision on

Jurisdiction, 23 July 2001CLA-38, 1 52( The doctrine generally considers that investment infers: contributions, a

certain duration of performanaé the contract and a participation in the risks of the transaction (cf. commentary by

E. Gaillard, cited above, p.292) n r eading the Conventionds preamble, one
development of the host State of the investmeraineaadditional conditiol )Investment tribunals have focused on: a

certain duration, a certain regularity of profit and return, the assumption of risk, a substantial commitment, and a
significant contribution to t heteristios sftan iBvestnterd.dSee aBee vel op m
SCHREUER L. MALINTOPPI, A. REINISCH, A. SINCLAIR, THE ICSID CONVENTION: A COMMENTARY (2" edn., 2009)

128 et seq, RLA-85.

10Electrabel S.Av. Republic of HungarnlCSID Case No. ARB/07/19, Decision durisdiction, Applicable Law and

Liability, 30 November 2012CLA-16, 1 5.43. See alddeutsche Bank A@. Democratic Socialist Republic of Sri

Lanka ICSID Case No. ARB/09/2, Award, 31 October 2011295 GEA Group AktiengesellschaftUkraine, ICSID

Case No. ARB/08/16, Award, 31 March 2011, RI4X, 1 151;Saba Fakes. Republic of TurkeyCSID Case No.
ARB/07/20,Award,14J ul y 2010, &£ 110 (A[ é] that the criteria of (
element of risk, are both negsary and sufficient to define an investment within the framework of the ICSID
Convention. o).
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[...] and which, because of foreign controk tharties have agreed should be treated as a

national of another Contractinygy State for

240. Inthe present case, it is unquestioned that Claimant, Krederi Ltd., is a company established
under the law of the UK which has bee@ontracting Party of tHESID Conventiorsince
1967. Claimant nmnawuisomalal of i esofalsera Gontr ac
Article 25 ICSID Convention.

241. Itis also undisputed that Ukraine has been a Contracting Party @@ $t@ Convention
since 2000. Thus, the secomdtione personagurisdictional requirement pursuant to
Article 25 ICSID Convention, that Respondent be a Contracting Pastgofulfilled.

242.  The Tribunal willnow turnto the controversial issud whether theParties to thelispute

have effectively consented to the jurisdiction of the Celdtre.

(3) The jurisdictional requirements under the BIT

243. Itis well-established that in addition to fulfilling the jurisdictionajugements of Article
25ICSID Convention, an investment tribal must assure itself that an investment meets
the jurisdictional requirements of the applicable BIT or IIA, pursuant to what has been
referred to as the stalled doublebarrelled testin ICSID cases. In the past, most tribunals

have applied such a ddekbarrelled test in regard to the jurisdictional requirement of an

11 Article 25(2)(b) ICSID Convention.
12 See below 1962et seq

13 Ceskoslovenska obchodni bankaSlovak RepubliciICSID Case No. ARB/97/4, Decision on Objections to
Jurisdiction, 24 -folhtest nug thedefore Ae applied Etdrinirtg wieether this Tribunal has

the competence to consider the merits of the claim: whether the dispute arises out of an investment within the meaning

of the Convention and, if so, whether the dispute relates to an investment as defined in thée Partesn s ent t o | C
arbitration, in their reference to the BI T Myiligeost he per
Holdings SAv. The State Wion of Serbia & Montenegro andepublic of SerbiaUNCITRAL Partial Award on
Jurisdiction, 8 September 2006, 1142l t i s t he established practice of | C¢
transaction qualifies as an Ainvestmento under the 1CS
in a BIT or other applicable inggment instrument, in order to fulfil thatione materiagrerequisite of Article 25 of

t he Co n v Blaaysiao Hlistarigat Salvors Sdn, Bnd The Government oMalaysig ICSID Case No.

ARB/05/10, Award on Jurisdiction, 28 May 2007, 15% Un d e r -bamrelleddestuadimdimg that the Contract
satisfied the definition of Ainvestmentodo under the BIT
if the Contract failed to santhemdaynitrhge a«fr i Aretrii ®lne 025 .am) .
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i nvest ment 0. However, this equally applie:c

may be expressed in both the ICSID Convention and in the applicable investmerit treaty.

244, Article 1(a)(i)-(v) of the Treatycontains a wide assbtased def i ni ti on of
including movable and immovable property, shares, claims to money, intellectual property
rights and business concessions. It does not remove indirect ownership of any of these

assets from the investment definition, e.g. by requiring direct shareholding.

245. Thus, Krederi 0s investments in thewn& ev r e
and fully controlled Ukrainian subsidiarig€;ompanyC] and[CompanyD], qualify as
investments under th€reaty Respondent s argument t hat |

protection under th&reatybecause it invested through two intermediaries is thus rejected.

246. CIl ai mant , Krcengpany estalligshed .and ogeratimger thie laws of England
and Waanhdttudqualifiesas cor poration fAincorporated
in force in any part of the Unitedreal)i ngdom

defining the notion of #Ainvestoro.
247. Ukraine is aContracting Party of th€&reaty

248. There is no indication in th&reaty that in addition to the objective definitions of
investment and investor, the hddate must have specific knowledge of the foreign
character of an investment and/or investor atithe of the alleged breach as submitted

by Respondent

249. Infact, it is one of the characteristics of investment treaties that they automatically cover
an unidentified range of foreign investors and investments that fulfil the requirements laid
down in the hstract definitions of such treaties. There is no need for aStaistto be

aware of specific investments made by investors of the other contracting party.

14 SeePhoenix Action, Ltdv. TheCzech RepublidCSID Case No. ARB/06/5, Award4Rpril 2009, RLA-37, { 74
( I6iis common ground between the parties that the jurisdiction of the Tribunal is contingent upon the fidfitment
jurisdictional requirements of both the ICSID Convention and the relevan{B£T] . 0 ) .

15 Claimant Memorial, 1 3.
16 Respondent Countéemorial, 11 34.249.
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250.  Where, however, contracting parties make treaty protection explicitly dependent upon an
authorizéion or approval requirement for individual investments, they thereby have a tool
to actually receive specific knowledge of the foreign character of an investment. In the case
of treaty provisions of this kind such knowledge (as the precondition for agpoan be

regarded as a requirement for treaty protection.

251. SincetheUKUkr aine BI T does not contain any 1ind
an approval requirement the question whether Ukraine was actually aware of the fact that
Claimant was foreigis irrelevant and does not remove Claimant for the protection of the
Treaty.

252. Si ncel etghael ity of the investment o, an issue
under theTreaty was specifically challenged by Respondent, it will be separately
addressed beloW.

(4) Consent to ICSIDjurisdiction
253. Respondent objects to the jurisdictiontleé Centre and this Tribunal because it considers

that it has consetd o fhfreoruegch sAredtijorcgtherwise. of t he

254. Claimant bases its jurisdictional case in regard to consent mainly on two arguments: first,

that Article 8 of thefreayc ont ai ns Respondent é6s offer of

Treatyps MFN cl ause expressly includes disput
accept Respondent s offer of consent to | (
States.

255. Respondent ej ects this c¢claim and argues that C C

MFN clause.

256. The Tribunal further notes that Claimant withdrew its additional claim that jurisdiction of
the Centre may be based on Respoursdefthet 6s i m

present proceedings. Therefore, this argument will be addressed only in passing.

17 See below 1844 et seq
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257.

258.

259.

260.

261.

262.

263.

a. Implied acceptanceof ICSID jurisdiction

According to Claimant, it gave notice of dispute in early 2013 and, on 15 January 2014,
informed Respondent that it would file a request for arbitration with ICSID.

Il n CIl ai maRespdndentVid] lrean,askéd to object within a certain period of time
shoul d it not wi sh t¥SincedHere was ndfermaiabjectionr t o
before its CounteMe mor i al , this would scatsenisf Py t he

Respondent.

Respondent opposes tthher eviccan almddamdtsdir msin i d
toinvestori st ate interndandnalhaar HiCl matmamnd®s un
deadline for Respondent to object to jurisdiction did not, and could not, create any legal
rights or obligations for it or Respondent, nor does tloé tfzat Respondent offered to

negotiate®the dispute. o

In the course of the ¢hring, Claimant dropped the implicit acceptance ckaifthus, the
Tribunal does not have to address the issue whether consent to ICSID arbitration may be

implicitly agreed upon Y not objecting to it.

I n the Tribunal bés vi ew, a failure to obj e
required both under the ICSID Convention and under Article 8 oOF ity

b. Consent to ICSIDjurisdiction in Article 8 of the Treaty

In particdar at the Hearing, Claimant insisted that, instead of relying on an implied or tacit
acceptance of consent to | CSI| D aitraianisr at i on

already expressed in Article 8 of thesaty.

The Parties agree that theeatyd slispute settlement clause provides for inveState

arbitration as a matter of principle (0.

8 Request, 1 67.
19 Respondent Countéfemorial, 1 89.

20 |bid.

21 Hearing TranscriptD5:P1033:L1920. Se also Claimant Pestearing Brief, { 65.
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264.

nvestor concerned so wishes. 0).

However

Contr act i ffegof cBreentta I@SdDéarbitration in the sense of Article 25 ICSID

Convention.

For the purpose of analyzing this issue it seems helpful to recall the text of Article 8 of the

Treaty It provides as follows:

Settlement of Disputes between an Investoma a Host State

(1) Disputes between an investor of one Contracting Party and the
other Contracting Party concerning an obligation of the latter under
this Agreement in relation to an investment of the former which have
not been amicably settled, shaftes a period of three months from
written notification of a claim, be submitted to international
arbitration if the investor concerned so wishes.

(2) Where the dispute is referred to international arbitration, the
investor and the Contracting Party comssl in the dispute may
agree to refer the dispute either to:

(@) the International Centre for the Settlement of Investment
Disputes (having regard to the provisions, where applicable, of the
Convention on the Settlement of Investment Disputes between
States and Nationals of other States, opened for signature at
Washngton DC on 18 March 1965 and the Additional Facility for
the Administration of Conciliation, Arbitration and Fdanhding
Proceedings); or

(b) the Court of Arbitration of the International Chamber of
Commerce; or

(c) an international arbitrator or add arbitration tribunal to be
appointed by a special agreement or established under the
Arbitration Rules of the United Nations Commission on
International Trade Law.

If after a period of three months from written notification of the
claim there is no agement to one of the above alternative
procedures, the dispute shall at the request in writing of the investor
concerned be submitted to arbitration under the Arbitration Rules of
the United Nations Commission on International Trade aawhen
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in force. The parties to the dispute may agree in writing to modify
theseRules

265. According to Claimant, a cor r €ontractngPartyi ng o f

investoo, with the right to refer a dispute to

266. While Claimant acknowledges that Article 8 may be wordeair at her i nf el |
mannef? it emphasizes that there is a relevant divergence in the two authentic language

versions of Article 8(2) which should be construed in favor of the Ukrainian text.

267. The Ukrainian version of Article 8(2) of tHeeatyindeed differs from the abovendered
English wver si on. Whera she eispdte i® feferredeta chiemagionaf
arbitration, the investor and the Contracting Party concerned in the dmspytegreeto
refer the dispute eitherfoé ] 6, a | i teral tr anakeaderednp of t
Respondent in its Opening Statement as well astPesting Briefi reads as follows:

fWhere the dispute has been referred to international arbitréfieiGontracting Party

investor and the concerned in the dispuy agreet o r ef er the d®¥B sput e

268. According to Claimant, the Ukrainian version should take precedence because it was the
version which was accepted by the Ukrainian legislatar had become Ukrainian I&t,
and because tlanly reasonable constructiarould be the one that would give the investor
a choice of three different invest8tate arbitration procedures to which the contracting
State party had already consented in pplei

269. To this Tribunalsuch an interpretation cannot be maintained.

270. To start with, it is clear that both language versions are equally authentic as expressly
provided forinth@reatyp s f i n &Thus anpincensistency between these versions

22 Claimant PosHearing Brief, T 5q While the BIT language in Article 8 is rather infelicitous, Claimant submitted
that an effective, meaningful and good faith interpretation exidt3 .

23 Respondent Postearing Brief, 1 13See alsdJK-Ukraine BIT,CE-1.
24 Claimant PosHearing Brief, 161.

25 UK-Ukraine BIT,CE-1 ( Dione in duplicate at London this 10th day of February 1993 in the English and Ukrainian
| anguages, both texts being equally authoritative. 0).
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has to be solved by the customary rules of treaty interpretation as enshrined in th&VCLT.
It should be noted thoughat in respect of th&reatythe rules of the VCLT do not only
apply as customary intertanal law since th& CLT was ratified by the UK in 1972 and
adhered to by Ukraine in 1986, well before the conclusion of teatyin 1993.

271, Pur suant t o Ar t iwhkene cdnpdrigbn of tieGlutientic @xtsélicloses
a difference of meaninghich the application of articles 31 and 32 does not remove, the
meaning which best reconciles the texts, having regard to the object and purpose of the

treaty, shallbe dopt ed. o

272.  Thus, treaty interpreters are enjoined to first resort to the traditinteapretation rule
contained in Article 31, as well as to the supplementary means of interpretation in order to
remove any inconsistency, and then attempt to recashéiégent meaningséhaving regard

to the object and purpose of the tréaty

273. IntheTrimnal 6s view, a comparison of the Ukrai
version of Article 8(2) of th@reatyreveals a number of logical inconsistencies of the
former version which would render part of the dispute settlement provision meaningless.
This would clearly contradict an interpretation guided by Article 31 VCLT as well as the
principle ut res magis valeat quam pere@ffet utilg according to which each treaty
provision should be given a meaningful interpretation rather than one which eeprlde

it of meaning?’

274. Article 8 of theTreatyhas a fairly clear structure: its paragraph 1 provides, in regard to
fdisputes between an investor of one Contracting Party and the other Contracting Party
concerning an obligation of the latter undgre B1 T] 0 f enonthgeribdhduriage
which an attempt at amicable settlement must be made. It further provides that, after such

26\/ienna Convention on the Law of Treati€t,A-39.

27 Koreai Definite Safeguard Measure on Imports of Certain Dairy Produa®-19998, WT/DS98/AB/R,14
December1999 1 80( iwWe have also recognized, on severthel occas
interpretation of treatiesu{ res magis valeat quam pergat whi ch requires that a treaty
meaning and effect to all the terms of the treaty. An interpreter is not free to adopt a reading that would result in
reducing wholeclausesop ar agr aphs of a tr eat (gmphasis addedatnotdseomittegd); or i nu
Eureko B.V.v. Republic of PolandPartial Award, 19 August 200RLA-20, /£ [2i4 8 cardifial rule of the

interpretation of treaties that each awry operative clause of a treaty is to be interpreted as meaningful rather than
meaningless. ) .
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attempt, t hbesudmitedtairiteenatoralardbilration if the investor concerned

so wishes 0

275. Inspiteoftheus of obl i gashabr)y Aratnigculaeg e8 ((11) does not
between different types of investment arbitration to investors. Rather, Article 8(2) makes
it clear that there are three options of investment arbitration (ICSID, ICC, and UXCITR
arbitration) on whi ch t h¢é]dhesnpestoriamdgthep ar t i
Contracting Party concerned in the dispute may agree to refer the dispute digherdo

276. Further, Article 8(2) last sentence of theeatyprovides for a falback opton in case the
parties cannot agree upon any of the investment arbitration options: the investor then has
the right to submit the di shpdigpe shab atthédCI| T R /
request in writing of the investor concerned be submitted bitraion under the
Arbitration Rules of the United Nations Commission on International Trade laawy .

277. To provide for such a falback in favour of UNCITRAL arbitration would be meaningless,
if Article 8 provided for an immediate right of an investorhoase any of the three options
already in its paragraph 1. Article 8(2) last sentence of teatyis very explicit in stating
that the fallback option of UNCITRAL comes into play where the parties cannot agree on
any of the abowenentioned three alterha v e p r ¢ afterc periaal sf thfed months
from written notification of the claim there is no agreement to one of the above alternative

proceduregé ] )o

278. This wording also clearl y c o ddfaulcahsendt ¢ oCl a i
UNCITRAL resulted from the fact that ICSID became available only after the conclusion
of theTreaty, which entered into force in 1994, since Ukraine became a Contracting Party
to the ICSID Convention only in 2068 Claimant thereby alludes taffgrently worded
dispute settlement clauses found in other BITs which indeed provide for UNCITRAL or
other arbitration procedures as a-tadick where either ICSID and/or ICSID Additional

Facility are not available. In the present case, howevenrdedyd s wor di ng i S VE€

28 Claimant PosHe ar i ng B MHiseistoricalactstBe néafiailability of ICSID arbitration at the time of
signing the BIT, is arguably the reasfon the inclusion of the default consant) .

26



KrederiLtd. v. Ukraine
Excerpts of the Award

279.

280.

281.

282.

283.

284.

in that it provides f otherdld\nG agle®ment toane bfither at i

above alternative procedure®

This rather clear and logical structure contrasts with an inconsistent meaning derived from

the literal readig of the Ukrainian version of Article 8 if understood as giving the investor

a right to choose any of the three investment arbitration procedures. It would ignore that

t he woagrd® ngr disupposes an agreement with an

Article 8(2) last sentence meaningless.

Thus, the Tribunal finds that the above interpretation based on the English text reflects the
correct interpretation of Article 8. Therefore, Ukraine cannot be regarded as having

consented to ICSID arbitration via Adie 8 of theTreatyalone.

This finding is without prejudice to Claim
consent given by Ukraento ICSID arbitration in othehird country investment treaties as

aresultofthdreatyp s MFN cl ause.
It is this argument to which the Tribunal will turn next.

c. TheUK-UkraineBl Tés MFN c¢cl ause as basis for con s

In the alternative, Claimant argues that this Tribunal has jurisdiction over the dispute as a
result of theUK-UkraineBl Tés MFN cl ause.

InClaimanb s v i e w alsodearty extehds to dispute settlement, by expressly stating
that the MFN torthepravisiesdf Arteclpspl ltoi 1® of thisi Agreement
Thus, onecould rely on the MFN clause in order to import consent given by Uktaine
ICSID arbitration in BITs with third countries. The availability of ICSID arbitration and
the choice between ICSID arbitration and other forms of investment arbitration as provided
for in third party BITs constituted more favourable treatment whiclaldkrwas bound to

extend to UK investors according to Article 3 of freaty.
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285. Claimant specifically relies oGaranti Kozav. Turkmenistaf® and Rosinvesto v.
Russid° for the proposition that consent to investment arbitration may be imported via an

MFEN clause.

286. Claimant further emphasz that in light of the inconsistent jurisprudence of investment
tribunals on this particular issue, special attention should be giika fact that numerous
tribunals, including those that rejected the importation of more favoablesdural
provisions from third party BITs through MFN clauses, have acknowledged that MFN
clauses expressly stating that they apply to all provisiortsedfdsic treaty, like the one in
Article 3(3) of this BIT, could be read to include consent to ICSID arbitration.

287. Respondent, while agreeing thatfreatyp s MFN c| ause ¥mjpclsithes t o
idea that it might be used to import conseniG8ID arbitration. In its view, consent is a
fundamental matter thatnnot be imported from a thihrty treaty. Rather, MFN clauses
can only serve to overcome procedural hurdles such as waiting periadginements to

exhaustomestic remedies; thegnnot bund consent were no consent is given in the BIT.

288. In Respondent’s view, neither Garanti Koza v. Turkmenistan nor RosInvest v. Russia can
be relied upon for the proposition that consent to investment arbitration can be imported
via an MFN clause. According to Respondent, the tribunal in Garanti Koza v.
Turkmenistan already found consent in Article 8(1) of the Turkmenistan-UK BIT and
imported only the right to choose between different arbitration procedures. Similarly, the

tribunal in Roslnvest v. Russia only extended the scope of existing consent to arbitration.

29 Garanti Koza LLPv. TurkmenistanlCSID Case No. ARB/11/20, Decision on the Objection to Jurisdiction for Lack
of Consent, 3 July 2013, CL-83.

30 RosInvestCo UKtd. v. The Russian Federatip§CCCase NoV 079/2005 Award on Jurisdiction, October 2007,
CLA-68.

31 Claimant PosHearing Brief, 1957-61, relying orEmilio Agustin Maffezini. Kingdom of SpainlCSID Case No.
ARB/97/7,Decision of the Tribunal on Objection to Jurisdicti@® January 2000f 52 National GridPLCv. The
Argentire  Republic UNCITRAL, Decision on Jurisdiction, 20 June 200&RLA-27, 1 85 Wintershall
Aktiengesellschaft. Argentine RepubliclCSID Case No. ARB/04/14, Award, 8 December 2(RBA-34, 1 167
and Plama Consortium Limitedr. Republic of BulgarialCSID Case No. ARB/03/24, Decision on Jurisdiction, 8
February 2005RLA-19, 1 204.

32 Respondent Postearing Brief, 1 18.
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289. The Tribunal shares the view of the tribunalza Yap Shum Republic oPeru*®that the
precise reach of oMFoNthequaestioree wxata@ maybentlse i
quaestio vexadain investment arbitratiad®** The Tribunal further agrees that it is
preferable to look at the precise MFN clause in order to determine its effect than to rely on

general concepts of whtte invocation of such clausegy achieve or mayat achieve.

290. It thus starts with the express wording of the applicable MFN clause in Artoiah®

Treaty This article provides as follows:

National Treatment and Mostfavoured-nation Provisions

(1) Neither Contracting Party shall in its territory subject
investments or returns of investors of the other Contracting Party to
treatment less favourable than that which it accords to investments
or returns of its own investors or to investments orrnestuof
investors of any third State.

(2) Neither Contracting Party shall in its territory subject investors
of the other Contracting Party, as regards their management,
maintenance, use, enjoyment or disposal of their investments, to
treatment less favoupée than that which it accords to its own
investors or to investors of any third State.

(3) For the avoidance of doubt it is confirmed that the treatment
provided for in paragraphs (1) and (2) above shall apply to the
provisions of Articles 1 to 11 of thisgreement.

291. The scope of Article 3 seems welkfined as a result of paragraph 3; it is clearly meant to
apply to all articles of th&reaty, including Article 8 on investe$tate arbitration. But the
guestion remains whether this extension is also meastdte to establishing jurisdiction

or onlyto procedural issues.

33Tza Yap Shum. Republic of PerulCSID Case No. ARB/07/6, Decision on Jurisdiction and Competence, 19 June
20009.

34 Ibid., 1 193.
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292. As Respondent put it very succinctly in its Closing Statefrierg agreed that Article 3
applies to Article 8; the issue is how.

293. Taken literally, Article 3 seems to be very broad which suggests that better dispute
settlement provisions whicdreadycontain consent to jurisdiction can be imported.

294. It has been cautioned, and particularly emphasized by Respondent, that in spiteaéth
reference to alllreaty provisions in Article 3(3) not all provisions, such as investor

definitions, temporal application, are covered by an MFN cl#use.

295. Indeed, it is generally accepted that an MFN clause cannot be relied upon to import more
favor ab | e, br oad évestrdeatd i a n thvesiomgs’ Bimnilarly fitribunals
have rejected the use of MFN provisions to extend the temporal scope of application of a
BIT.38 Further, it appears obvious that an MFN clause will not entitle an intestoroke
the interState dispute settlement provision in Article 9 of Theaty

296. The real question in this case is thus not whether the MFN clause applies to dispute
settlement, which is undoubtedly provided for by the reference in Article 3(3),thet ra
in what sense MFN treatment as contained in Article 3(1) and (2) applies to Article 8. In
particular, whether the application of theeatyp s MFN ¢l ause to Artic
procedural and admissibility issues, such as domestic litigation @ustbn of local

remedies requirements or waiting periods, as Respondent suggests, or whether it extends

35 Hearing Tanscript D5;P1036:L225. See also RespondentPdst ar i ng Brief, A& 18 (AThe P
of the BIT (MFN treatment to bothinvessor and i nvest ments) applieshawért. Art . 8.
3(2) applies to Art. 8 [é].0).

36 Respondent Postearing Brief, 1 23.

STHICEE B.V.v. The Slovak RepublitJNCITRAL, PCA Case No. 20091, Partial Award, 23 May 2011,1%9;
MetalTech Ltdv. The Republic of UzbekistalCSID Case No. ARBIO/3, Award, 4 October 201BLA-64, 1145
ST-AD GmbHv. Republic of BulgariaPCA Case No. 20126 (ST-BG), Award on Jurisdiction, 18 July 2013, RLA
63, 1 397 Vannessa Ventures Ltd. Bolivarian Republic of VenezuellCSID Case No. ARB(AF)/04/6, Award, 16
January 2013, 1 133ociété Générale. Dominican RepublicUNCITRAL, LCIA Case No. UN 7927, Award on
Preliminary Objections, 19 September 2008, 140

38 Technicas Medioambientales Tecmed 8.Alnited Mexican State$CSID Case NoARB(AF)/00/2, Award, 29
May 2003, 169.
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to jurisdictional guestions, such as the r

given in a more favourable third party BIT, as suggebteClaimant.

297. The Parti es Cleady irgppredeby thes poddaffeziniv. Spaindebate. This
debategoes back to the 2000 decision on jurisdictioMiaffeziniv. Spain® Back then,
an I CSID tribunal per mavoid @ #8manth waitingpenod,i ne i
requiring claimants to litigate in domestic courts before being permitted to access ICSID

arbitration, by relying on the applicable

298. Since theninvestment tribunals have come out at opposite ends not only evhdiN
clauses are limited to substantiver e at me n't or can pooeedurainv ok ed
benefits wunder ot her | | As procddurdd &k saeef i i 1 |

restrictedto admissibility issues or could extend to questions of jurisdiction.

299.  While it is clear that these decisions of other investment tribunals, whether established
pursuant to the ICSID Convention or under other arbitration rules, do not have any binding
authority for this Tribunal, theymay provide helpful guidancand even persuasive
authority on the strength of their reasonff@ince the Parties have also relied on these
decisions in their submissions and oral arguments, the Tribunal will ingsitee what

extent they are helpful to solve the issues presented to it.

300. In fact, theseemingnconsistency of many pe#affeziniv. Spaincases, with numerous
decisions allowing and others rejecting reliance on MFN clauses may have been more
apparent than reabnsidering that most tribunals permitted reliance on MFN claioses

3% Emilio Agustin Maffezinv. Kingdom of SpainEmilio Agustin Maffezini. Kingdom of SpainlCSID Case No.
ARB/97/7,Decision of the Tribunal on Objection to Jurisdicti@5 January 2000

40 ADC Affiliate Limited and ADC & ADMC Management LimitedThe Republic of HungarylCSID Case No.
ARB/03/16, Award, 2 October 200&€LA-5 1 , At B B thétfarbitral awards do not constitute binding
precedent] é However,cautious reliance on carh principles developed in a number of those cases, as persuasive
authority, may advance the body of law, which in turn may serve predictability in the interest of both investors and
host States. ) .
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import procedural advantages, such as shorter or no waiting p&rimgisnot to import

jurisdiction where no jurisdiction was provided for in the basic tr&aty.
301. As formulated by the trimnal inPlamav. Bulgaria*®

[i]t is one thing to add to the treatment provided in one treaty more
favorable treatment provided elsewhere. It is quite another thing to
replace a procedure specifically negotiated by parties with an
entirely different mechasm.**

302. Still, even this fragile attempt to construe order in a field of inconsistent practice proved
difficult to maintain. On the one hand, tribunals in casesWketershallv. Argenting®

ICSv. Argenting*® Daimler v. Argentind’ andK & Iv.€furkmenistaff basically treated

41 Emilio Agustin Maffeziniv. The Kingdom of SpajnCSID Case No. ARB/97/7, Decision of the Tribunal on
Objection to Jurisdiction25 January 2000, 11 584; MTD Equity Sdn. Bhd. and MTD Chile SvARepublic of Chile
ICSID Case No. ARB/01/7, Awar@5 May 2004 CLA-8, 11100-104; Siemens A.Gu. Argentine RepubliclCSID
Case No. ARB/02/8, Decision on JurisdictithAugust2004, RLA87, 11 102105 Gas Natural SDG, S.A. The
Argentine RepublidCSID Case NoARB/03/10, Decision of the Tribunal on Preliminary Questionslurisdiction

17 June 2005 CLA-41, 1929-31; National Grid PLC v. The Argentine RepublicUNCITRAL, Decisionon
Jurisdiction, 20 June 200RLA-27, 11 7994; Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi
Universal S.Av. The ArgentindRepubli¢ ICSID Case No. ARB/03/19, Decision on Jurisdicti®iugust2006and
AWG Group Ltdv. The Argentine Republi€/NCITRAL, Decision on Jurisdiction, 3 August 20@LA-41A, 1152-

68; Impregilo S.p.Av. Argentine RepublidCSID Case NOARB/07/17, Award 21 June011,19 79108 RLA-103
Hochtief AGv. The Argentine RepublidCSID Case No. ARB/07/31, Decision on Jurisdictiad October 2011
RLA-49, 11 5975; Teinver SA., Transportes de Cercanias S.A. and Autobuses Urbanos del SurThaé Argentine
Republic|CSID Case No. ARB/09/1, Decision on Jurisdiction, 21 December, RI1R-56, 1159-186.

42 Salini Costruttori S.p.A. and Italstrade S.pyAThe Hashemite Kingdom of Jordd@SID Case No. ARB/028,
Decision on Jurisdictior November 2004, 11 16819; Plama Consortium Limited. Republic of Bulgarial CSID
Case No. ARB/03/24, Decision on Jurisdiction, 8 February 2B0&\-19, 11183-227; Vladimir Berschaderand
Moise Berschadev. The Russian Faeration SCC Case No. 080/2004, Award, 21 April 20061%9-206; Telenor
Mobile Communications A& The Republic of HungaryCSID Case No. ARB/04/15, Award, 13 September 2006,
CLA-29, 11 96101;Mr. Tza Yap Shum. Republic of PerulCSID Case No. ARRY7/6, Decision odurisdiction and
Competencel9 June 2009, 11 1981 6; Austrian Airlines AGv. The Slovak Republi® NCITRAL, Final Award, 9
October 2009, 19 9240.

43 Plama Consortium Limited. Republic of BulgarialCSID Case No. ARB/03/24Decision on Jurisdiction, 8
February 2005, RLAL9.

441bid., 1 2009.

4SWwintershall AktiengesellschaftArgentine RepublidCSID Case No. ARB/04/14, Award, 8 December 2008, RLA
34.

46 |CS Inspection and Control Services Limited (United Kingderiihe Repblic of Argentina UNCITRAL, PCA
Case No. 20149, Award on Jurisdiction, 10 February 2012, 19-313.

47 Daimler Financial Services A@. Argentine RepublidCSID Case No. ARB/05/1, Award, 22 August 2012, RLA
54, 11 208278.

BKel - Knkacaat K3 amdyait wWeh r Tav. TuskmenistanfCSID GaserNokARB/KOM tAvard,
2 July 2013
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303.

304,

all procedural issues as jurisdictional with the consequence that MFN was limited to

fisubstantivée t r eat ment

On the other hand, some tribunals like the oriRdsinvesTov. Russid® held that the right

to submit an investentclaimalsof or med part of the Atreat men:
the consequence that investors could rely on an MFN clause in order to accept the consent
given to dispute settlement in third party BFfShis conclusion was corroborated by the
facthat the BITO6s exceptions to MFEN treat me
agreements and to tax matters oftifhus, theRosInvestov. Russiatribunal found that

fthe MFN-clauses in Article 3 are also applicable to submissiorstiration in other

Treatiesy>?

It is important to note though that the majority of these cases were decided on the basis of
MFN clauses that were much less explicit than the one in the present case, and that, in a
number of cases, the tribunals expresgiglified their findings, to the effect that they
acknowledged that through express wordBtgtes may extend or limit the reach of MFN

clauses.

49 RoslnvestCo UK Ltd:. The Russian FederatipCC Case No. V079/2005, Award on Jurisdiction, October 2007,
CLA-68.

Olbid., T130(R [ &]i f fi cult to doubt that an expropriation inte:
investment, and that the submission to arbitration forms a highly relevant part of the corresponding protection for the

investor

by granting him, inase ofih e r f e r e n e andlderjohy nheipsbcédural options of obvious and

great significance compared to the sole option of challenging such interference before the domestic courts of the host

st a)t

e. 0

SLArticle 7UK-USSR BI T (fiThe s dand 4sof thimAgreement shall hdt loelconstrued so as to
oblige one Contracting Party to extend to the investors of the other the benefit of any treatment, preference or privilege
resulting from (a) any existing or future customs union, organisatiomtdgual economic assistance or similar
international agreement, whether multilateral or bilateral, to which either of the Contracting Parties is or may become

a party,
l eqgi

or (b) any international agreement or arrangement relating wholly or mainly to taxaiop domestic
slation relating wholly or mainly taxation. o).

52 RosInvestCo UKtd. v. The Russian Federatip®CC Case No. V079/2005, Award on Jurisdiction, October 2007,

CLA-68,

£ 135 (nA[é] it can certaind yamhitt rbaet ipore swhmerd drhaftt

on Article 7. Had the Parties intended that the MFN clauses should also not apply to arbitration, it would indeed have
been easy to add a subsection (c) to that effect in Article 7. The fact that this was nist theng@ew of the Tribunal,

is further confirmation that the MFBlauses in Article 3 are also applicable to submissions to arbitration in other
Treaties. 0)
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305. In fact, treatymakers have reacted to tiaffezini v. Spainjurisprudence andhus

specifically rejectedts approachn some treatieand in othes specifically endorsed.

306. Sometreatymakershave stated that the MFN clause does not encompass mechanisms for
the settlement of investment disputes provided for in third party Bllfsother cases,
parties to 8BIT have used interpretative declarations stativar view that MFN clauses
do not extend taod thhitdshastleays been théirintentnn

307. On the contrary, a number &tates have expressly endorsed Maffeziniv. Spain
approach and formulated MFN clauses in a way to remove any doubt that dispute
settlement was intended to be covered by tPrehhe clarification added to the MFN clause
of the UK model investment treaty, to which the formulation of the pre3eaaty

corresponds, is another exampfat provides:

For the avoidance of doubt it is confirmed that the treatment
provided for in paragraph@l) and (2) above shall apply to &
provisions of Articles 1 to 1af this agreemerit’

53 ColombiaSwi t zerl and Agreement, 17 May 2006, annex (fAFor ¢
mo st favourable nation treat ment [ é] does not encompa:¢
provided for in other internationalgr eement s concluded by the Thalascent concer
International Law on MosFavouredNat i on ( MF N) Clauses i n Bi | EBEutomeanal Il nve
Yearbook of International Economic Law 77, at 95 (2010); similar ekgan be found in the Canadaru FIPA

2006, Annex B.4; Article 5(4) ASEANChina Investment Agreement (2009)ticle IV (2) Colombian Model BIT

(2009)

54 National Grid plcv. The Argentine Republi®JNCITRAL, Decision on Jurisdiction, 20 June 2006, RRA 1 85

(Ai[tthe Argentine Republic and Panama exchanged di pl oma
MFN clause in their 1996 investment treaty to the effect that, the MFN clause does not extend to dispute resolution
clauses, and thatithhas always been their intentio® ) .

SArticle 3(3) Austrian Model BIT 2008 (AEach Contract:i
Party and to their investments or returns treatment no less favourable than that it accordsitmitssiors and their

investments or to investors of any third country and their investments or returns with respect to the management,
operation, maintenance, use, enjoyment, sale and liquidation as well as dispute settlement of their investments or
retums, whichever is more favourable to the investor. o).

%Chester Brown and Audl ey Sheppar @Gogmméntanes dneelectédi Moded o mo ,
Investment Treatie@xford University Press 2013) 697,28 ( AWher e Ar t i dhereforeSpfo8ides i s i nc
an answer to the controversial question whether the MFN provision also applies to procedural issues such-as investor
State dispute settlement. o).

57 Article 3(3) UK Model BIT 1991, RLA83, RLA-84.
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308. Ininvestment jurisprudence, the iniuctory languagéifor the avoidance of doupté ) 0
hasusually been regarded as confirming that this broad understanding of the MFN clause
has always been the UK approa€hbr instance, ilNational Gridv. Argenting®® an ICSID
tribunal found that this wording indicated that it has been the understanding of the UK that
also dispute settlement was within the reach of MFN clauses in previously concluded BITs
fial | .S&lh asimijad way, the tribunal in th@WGv. Argertina casé® inferred from
t hi s | an g u a-gxisting intentiob/ts idctudepdispaite settlem&nt.

309. Even tribunals rejecting thaffeziniv. Spainapproach generally acknowledge that the

contracting parties to a BIT are, in principle, free to provide for such an approach.

310. Importantly, they are also clear that this may not only relate to applying the MFN clause to

procedural and admissibility issydsit also to the scope of jurisdiction.

311.  For instance, the ICSID tribunal 8aliniv. Jordarf? held that the applicable MFNause
in the Jordasitaly BIT was not broad enough to form the basis for ICSID jurisdiction over
contractual disputes, as providied in other BITs of the host State. The tribunal stressed
that the applicable MFN clause, as opposed to others, neither directly referred to dispute
settl ement nor broadly cov evafeednivSpainandnat t er

58 National Grid plcv. The Argentine RepublitJNCITRAL, Decision on Jurisdictigr20 June 200@RLA-27.

S0bid., /& SiBice 1991j the MFN clause in the UK model investment treaty has inclubied paragraph stating

that: &~or the avoidance of doubthe MFN clause extets to Articles 1 to 11 of the treaty and, hence, to dispute
resolution matters. The implication in the wording of
understanding of the meaning of the MFN clause in previously concluded ievestm t ).eat i es . 0

50 Suez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Univergal BedArgentine Republi¢CSID

Case NoARB/03/19 andAWG Group Ltdv. The Argentine RepublidJNCITRAL, Decision on Jurisdiction, 3

August 2006 CLA-41A.

51 |bid., § 58(fiThe inference to be drawn from this language is that this new paragraph, by its terms, is intended to
clarify what had been the United Kingdomédavgredreaton i st i ng
clause igo cover all the articles (i.e. Articles 1 to 11) of the tr@ity

62 Salini Costruttori S.p.A and ltalstrade S.puAThe Hashemite Kingdom of Jordd@€SID Case No. ARB/02/13,
Decision on Jurisdiction, 29 November 2004.

83 Emilio Agustin Maffezini. Kingdom of SpainlCSID Case No. ARB/97/Mecision of the Tribunal on Objection
to Jurisdiction 25 January 2000
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that itcould not identify any intention of the parties to have dispute settlement included in
the reach of MFN treatmeftt.

312.  Similarly, the tribunal inPlama v. Bulgaria,®® which rejected the argument that its
jurisdiction could be based on dispute settlement ctauséhird party BITs through the
MFN clause of the applicable BIT, acknowledged that the parties might have done so by

using other language. Tiamav. Bulgariatribunal famously stated that

[ € hn MFN provision in a basic treaty does not incorpolste
reference dispute settlement provisions in whole or in part set forth
in another treaty, unless the MFN provision in the basic treaty leaves
no doubt that the Contracting Parties intended to incorporate®them

313. ThePlamav. Bulgariatribunal emphasizetthe crucial importance of consent to arbitration
as a basis for j ur tleadand tinambiguod®’hHowekier, inu s t b
acknowledged that such consent may be given by reference,roeghhan MFN clause,
as |l ong as thethatbteemamece es & BOtABANti on to

provision of the other ad¢&%TecgaasothatthéPemac | e ar

64 Salini Costruttori S.p.A and ltalstrade S.puAThe Hashemite Kingdom of Jordd€SID Case No. ARB/02/13,
DecisionondJ ur i sdi cti on, 2 9 The Vribumdl ebserves @h@t 4he ciréimstahc@s of this case are
different. Indeed, Articl& of the BIT between Italy and Jordan does not include any provision extending its scope of
application to dispute settlemernit.t does not envisage fAal/l rights or al
Furthermore, the Claimants have submitted nothing from which it might be established that the common intention of

the Parties was to have the mtstorednation clause apply to giate settlement. Quite on the contrary, the intention

as expressed in Article 9(2) of the BIT was to exclude from ICSID jurisdiction contractual disputes between an
investor and an entity of a State Party in order that such disputes might be settledtdaraz with the procedures

set forth in the investment agreements. Lastly, the Claimants have not cited any practice in Jordan or Italy in support

of their claims 0 ) .

55 Plama Consortium Limited. Republic of BulgarialCSID Case No. ARB/03/24Decisionon Jurisdiction 8
February 2005RLA-19.

% |bid., 1 223.

57 Ibid., 1 198(fiNowadays, arbitration is the generally accepted avenue for resolving disputes between investors and
states. Yet, that phenomenon does not take away thepvaséquisite for arbitration: an agreement of the parties to
arbitrate. It is a welestablished principle, both in domestic and international law, that such an agreement should be
clear and unambiguouds.

58 |bid., 1 200(f] € & reference may in and @elf not be sufficient; the reference is required to be such as to make

the arbitration clause part of the contraa. (in this case, the Bulgari@yprus BIT). This is another way of saying

that the reference must bnportshe arditratiorhpeovision dof #he giharadgreeraentds i nt e |
clear and unambiguouds.
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v.Bulgariat r i bunal rejected the possibility to

foundthatthe ppl i cabl e MFNI| elagu saen dwas amdti Yy ou s o

314. The tribunal inTelenorv. Hungary® alsofound that an MFN clause could not be relied
upon in order to expand the scope of ICSID jurisdiction to claims that the BIT parties had
excludedfrom the HungaryNorway BIT. Under the BIT such jurisdictiowas limited to
issues concerning the amount and payment of compensation in case of expropriation.
Neverthelesshe Telenorv. Hungarytribunalaccepted that the parties may have done so
by usirg different language permitting even the importation of jurisdiction via an MFN

clause. The tribunal said that

[i] n the absence of language or context to suggest the contrary, the
ordinary meaning of i nvest ments shall
less favouable than that accorded to investments made by investors

of any third St asulestantiveghtstiniresgectt he 1 nvesto
of the investments are to be treated no less favourably than under a

BIT between the host State and a third State, andithacewarrant

for construing the above phrase as imporfingceduralrights as

well. It is one thing to stipulate that the inveg®to have the benefit

of MFN investment treatment but quite another to use an MFN

clause in a BIT to bypass a limitation in the very same BIT when the

parties have nothosen language in the MFN clause showing an

intention to do this, as has been donsdme BITs'!

315. Even themajority of the SCC tribunal ierschaderv. Russid? which found thathe
e X p r e allamattens cofiered by the present Tréatydi d not reall y meart
provision extended to all matters covered by the Treaty and thus dejedteh ethattliee a i

parties intended the MFN provision to extend to the dispute resolution clduse

®lbid,AMA clraaséng éa treatment which is not Il ess favourab
third st atieArtile 219 of the PulyarizCygorus BIT, cannot be said to be a typical incorporation by

reference clause as appearing in ordinary contracts. It creates doubt whether the referemmtbexdtmiment (in

this case the other BITs concluded Bwylgaria) clearly and unambiguously includes a reference to the dispute
settlement provisions contained in those BdJ.s.

0 Telenor Mobile Communications AS The Republic of HungaryICSID Case No. ARB/04/15, Award, 13

September 20Q6_LA-29.

" bid., 1 92(emphasis in original)

72Vladimir Berschadeand Moise Berschader. The Russian Federatip@CC Case No. 080/2004, Award, 21 April
2006.

bid., 1 194.
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acknowl edged t hat ineanporadd-by referenaeuas arbitiatom dladse i
from another BID thatcould be unambiguously deduced from thenGor act i ng Par

intent’4

316. In a similar way, the SCC tribunal Renta4 v. Russig’® which rejected thel ai mant 6 s
attempt to rely on the specific limited MFN clause of the Spaissia BIT in order to
avoid a narrow dispute settlement clalfsacknowledged that there was no authority for
the proposition that MFN tprimaayd ment swhst gret
obl i gat i o mscesuatn thternatoaat arbfiration has been a fundamental and
constant desideratum for investment pobion and therefore a weighty factor in
considering the object and purpose of BIi®€The tri bunal 6s shat emen!
textual basis or legal rule to say thiseatmendbd oes no't encompass th
acceptance of international arbitoaid’® clearly indicates that the treatment referred to in

MFN clauses may include consent to arbitration.

317. As aresult, it appears clear and generally accepted that, as a matter of principle, parties to
BITs are free to offer consent to ICSID jurisdictian ®n MFN clause. Even all the cases
that have rejected that this was the effect of the applicable MFN clauses do not dispute that,
in general, negotiating parties have the possibility to formulate MFN clauses in a way that

theyalsofimportd ¢ o n s 8ID arbittatoon. | C

“lbid, A& 181 (A[€é] the principl e tnhoaporateaby refbténbe ap armtratiors i on i
clause from another BIT where the terms of the original BIT clearly and unambiguously so provide or where it can
ot herwise be clearly inferred that this was the intent.]

> Renta 4 S.\&.A, Ahorro Corporacion Emergentes F.l., Ahorro Corporacion Eurofondo F.I., Rovime Inversiones
SICAV S.A., Quasar de Valors SICAV S.A., Orgor de Valores SICAV S.A., GBI 9000 SICAVIBeARussian
Federation SCC No. 24/2007, Award on Preliminary Objens, 20 March 2009

®Article 10 SpaiRRussia BI T (Al. Any dispute between one Party
amount or method of payment of the compensation due under Article 6 of this Agreement, shall be communicated in
writing, together with a detailed report by the investor to the Party in whose territory the investment was made. The

two shall, as far as possible, endeavour to settle the dispute amicably. 2. If the dispute cannot be settled thus within

six months of the datef the written notification referred to by [sic] either of the following, the choice being left to

the investor: [ Stockhol m Chamber of Commerce arbitrati:q

"Renta 4 S.V.S.A, Ahorro Corporacion Emergentes F.l., Ahorro Corgordgirofondo F.I., Rovime Inversiones
SICAV S.A., Quasar de Valors SICAV S.A., Orgor de Valores SICAV S.A., GBI 9000 SICAVIBeARussian
Federation SCC No. 24/2007, Award on Preliminary Objections, 20 March 2A90.

8 bid., 1 101.
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318. The question thus is whether this was done by the MFN clause in Article 3 OKthe
UkraineBIT.

319. Indeed, the question for this Tribunalvwat the contracting parties of tieeatyreally
intended and more preciselyhetherthey expressetheir intention with sufficient clarity

for a tribunal tasked with interpreting and applying the treaty

320. In this regard, the view expressed by ®lamav. Bulgaria tribunal/® on which both

Parties have relied, seems to be most explicit and clear.

321. As dready mentioned aboy¢he Plamav. Bulgaria tribunal rejected the possibility to
fimportd consent to jurisdiction because it fo
icl ear and unambiYTbuws O i nthetMFN grovisidn @fahe d .
BulgariaCyprus BIT cannot be interpreted as providing consent to submit a dispute under
the BulgariaCyprus BIT to ICSID arbitration and that tbl@aimant cannot rely on dispute
settlement provisions in other BITs to which Bulgasd a Contracting Party in the present

case %

322.  What seems remarkable though is that the same tribunal characterized Article 3(3) of the
UK Model BIT, which is identical to Article 3(3) of the BIT applicable ie fbresentase,
as an e x aleapaldenambiguoas fe x pr essi on of the inten
Parti es timpopagoromiotf tcltoemsfent to jurisdiction
that

[ é the intention to incorporate dispute settlement provisions must
be clearly and unamfpuously expressed. This is, for example, the
case with the UK Model BIT, which provides in its Article 3(3):

7 Plama Comortium Limited v. Republic of Bulgaria|CSID Case No. ARB/03/24, Decision on Jurisdiction, 8

February 2005, RLAL9.

8 |bid., 1 200(fA clauser eadi ng 6éa treatment which is not less favec
investors of thirds t at e s 6 s ia Articla B(p) efatlme Bulgari&yprus BIT, cannot be said to be a typical
incorporation by reference clause as appearing in ordinary contracts. It creates doubt whether the reference to the other
document (in this case the other BITsickuded by Bulgaria) clearly and unambiguously includes a reference to the

dispute settlement provisions contained in those B)Ts

8 Ibid., 1 227
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For avoidance of doubt it is confirmed that the treatment
provided for in paragraphs (1) and (2) above shall apply
to the provisions of Articlestb 11 of this Agreement

Articles 8 and 9 of the UK Model BIT provide for dispute
settlement. The drafters of the UK Model BIT rightly noted that
there could be doubt and expressly neutralized that déubt

323. Even arbitrators who have very categorically statew h y , i n intpdinegleranv i e w,
MFN clause cannot import, in partiortoto, a dispute settlement mechanism from a third
party BIT into the BIT which is the basic treaty applicable to the dispiitavemade an
fimportantcaveat®They have accepted that an Ainter g
necessary when the intention of the parties concerning its applicability or inapplicability to

the di spute settlement mechani sm®is not ex

324, The example referred to by Professor Stern in her Dissenting Opinidmpregilio v.
Argentinaf or such an express and cl|l eamnddgputet enti o
settlement mechanism from a thpdrty BIT into the BITis Article 3(3) of the UK Modk
BIT which corresponds to Article 3(3) of the BIT applicable in the present case:

There are indeed cases where the parties expressly state that the

MFN clause applies to the dispute settlement mechanism. This has

been done, for example, by the drafterthe UK Model BIT, who

have provided in Article 3(3) t hat 0f o
treatment shall apply to certain specified provisions of the BIT

including the dispute settlement provisish

325. These considerations indeed strongly suggest that the MFN clause of the BIT which refers
t o i n uvreasnterdfiassrégards their management, maintenance, use, enjoyment or

82 |bid., T 204(emphasis in original)

83 Impregilo S.p.A. v. Argentine Republi€SID Case No. ARB/07/17Concurring and Dissenting Opinion of

Professor Brigitte Stern,  18mphasis in originallSee als&Zachary DouglasThe International Law of Investment

Claims Cambridge 2009CLA-40,1679( " An MFN cl ause in the basic treaty cé
jurisdictional provisions in a third treaty where the MFN clause clearly envisages that possibility. The most notable
example is the UK Model BIT, Article 3(3) of which providesr Booidance of doubt it is confirmed that the treatment

provided for in paragraphs (1) and (2) above shall apply to the provisions of Attidds1 o f t hi s. Agr e e me |
84 Impregilo S.p.A. v. Argentine Republi€SID Case No. ARB/07/17, Concurring afissenting Opinion of

Professor Brigitte Stern, 1 17.

8 Ibid.
8 bid., 1 18.
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disposal of their investmerits i n Article 3(2) and uchonf i rm
treatmentfishall apply to the provisions of Articles 1 to 11 of this Agreementw h i ¢ h

i ncl u dettlernemteof Disputes between an Investor and a HosbState oed tna i n

Artic | e 8, can be invoked imngortoa didggKe settements t o r

mechanism from a third party BIT
326. Butthe Tribunal does not need to finally decide this issue.

327. Evenifit may remain questionable whether the specific MFN clause applicable in this case
can serve to import jurisdiction given elsewhetee ICSID tribunal inGaranti Kozav.
Turkmenistaf has provided a reasonable and convincing interpretation of both an MFN

and a dispute settlement clause which correspond to the ones applicable in the present case.

328. Inthat case, the UKonstruction comany, Garanti Koza, was allowed to rely on the MFN
clause of the TurkmenistdK BIT®#whi ch al so clarified that
dispute settlement provisiofin order to directly access ICSID arbitration, instead of the
fall-back option of UNCIRAL arbitration.

329. As in the UkUkraine BIT, the investeBtate dispute settlement provision contained in
Article 8(2) of the TurkmenistablK BIT permitted unilateral access to UNCITRAL
arbitration only, while ICSID and ICC arbitration had to be agreed bgdhe disputing

parties®

87 Garanti Koza LLPv. TurkmenistanlCSID Case No. ARB/11/20, Decision on the Objection to Jurisdiction for Lack
of Consent, 3 July 201&LA-63.

88 Article 3(2) Turkmenistatd K B IN&ithef @ontracting Party shall in its territory subject nationals or companies

of the other Contracting R§, as regards their management, maintenance, use, enjoyment or disposal of their
investments, to treatment less favourable than that which it accords to its own nationals or companies or to nationals
or companies of any third State) .

89 Article 3(3) TukmenistarU K B IFdr thé @voidance of doubt it is confirmed that the treatment provided for in
paragraphs (1) and (2) above shall apply toptteisions of Articles 1 to 11 of this Agreemeny). .

% Article 8 TurkmenistarU K B | T Digputes between mational or company of one Contracting Party and the
other Contracting Party concerning an obligation of the latter under this Agreement in relation to an investment of the
former which have not been amicably settled shall, after a period of four [méwotihsjritten notification of a claim,

be submitted to international arbitration if the national or company concerned so wishes. (2) Where the dispute is
referred to international arbitration, the national or company and the Contracting Party concéraatispute may

agree to refer the dispute either to: [(a) ICSID; (b) ICC; (c) UNCITRAL arbitration]. If after a period of four months
from written notificationof the claim there is no agreement to one of the above alternative procedures, the dispute
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330. In the view of theGaranti Kozav. Turkmenistartribunal, the mandatory language of
Article 8(1) of the TurkmenistablK BIT alreadyc ont ai ned t he St ate Pe
submit disputes to international arbitration. Thus,@Atti e  establisfes tinequivocally
Turkmeni stands consent to submit disputes
That consent satisfies the fundamental condition that the State must have consented to

participate in arbitration beforeitpa be requi®f ed to do so. 0

331. Thus, the tribunaheld that as a first step provisionaccording to which a dispufes h a | |
b e s u btwinternagodabarbitration after a fooronth notification period, constituted
a valid offer of consent. It recognizdtbtugh that this did not solve the issue what kind of

arbitration a contracting party had consente® to.

332, The Garanti Koza v. Turkmenistantribunal then turned to Article 8(2) of the
TurkmenistarUK BIT, which it interpreted in the same manner as this Tribunal did in the
Section abov&Thattribu n a | thatd urkinenistan expressed in the BIT its willingness
to consider three possible kmdf arbitration whenever it was notified by a U.K. investor
of a claim under the BIT-- ICSID Arbitration, ICC Arbitration, and UNCITRAL
Arbitration. Article 8(2) is equally clear that the falhck option, failing a casspecific

agreementtouseonetothe first two kinds of ar®hitrati

333. It then continued to inquire whether the lacking consent to ICSID could be imported via

more favorable dispute settlement provisiohs.

334, TheGaranti Kozav. Turkmenistariribunal found thatth8 1 T6s MFN cl|l ause (p

as a result of its clarifying language) was broad enough to allow the claimant to rely on

shdl at the request in writing of the national or company concerned be submitted to arbitration under the Arbitration
Rules of the United Nations Commission on International Trade Law as then in force. The parties to the dispute may
agree in writing to modyf these Rules.) .

91 Garanti Koza LLP v. TurkmenistalfCSID Case No. ARB/11/20, Decision on the Objection to Jurisdiction for Lack
of Consent, 3 July 201&LA-63, 1 29.

92 bid., 1 30.
93 See above $62et seq

94 Garanti Koza LLP v. TurkmenistalfCSID Case No. ARB/11/20, Decision on the Objection to Jurisdiction for Lack
of Consent, 3 July 2L CLA-63, 1 36.

% Ibid., 1 39.
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ot her Bl Ts which clearly expressed Tur kmen
tribunal®® In other words, the MFN clause gave @stors a choicbetween ICSID, ICC,

and UNCITRAL arbitration since the contractiBtates had already agreed to investment
arbitrationin principle. Thus, the MFN clause did not serve to import consent, but merely

the choice between different arbitratiors®mslt thus concluded that

[ é Where Turkmenistan: (a) has expressly consented in the basic
U.K.-Turkmenistan BIT to submit investment disputes with U.K.
investors to international arbitration, (b) has provided in the same
BIT that U.K. investors antheir investments will not be subjected

to treatment less favorable than that accorded to investors of other
States or their investments, (c) has expressly provided that the MFN
treatment so accordedhall apply to the dispute resolution
provision of tke BIT, and (d) has provided investors of third States,
specifically Switzerland, with an unrestricted choice between ICSID
Arbitration and UNCITRAL Arbitration, there is no reason why
Tur kmeni stanos consent t o | CSI D Arbitr
Switzerlandmay not be relied upon by a U.K. investdr,the
provision for ICSID Arbitration or an unrestricted choice between
ICSID Arbitration and UNCITRAL Arbitration provides treatment
more favorabldo the investor than the treatment provided by the
base treaty’

335 I n regard t o t hcknowledgng thed dsfisultyef establishing that ICSIR |
Arbitration is objectively more favorable to an investor than UNCITRAL Arbitration for
all purpses 0 Gahaeti Kozav. Turkmenistant r i bunal t laec €paeé dnainit
principal argument [ é] that 1t is more fav

to have ®a choice. 0

336. Indeed, this Tribunahlso considers that it need not embark on théalift assessment
whether any of the three arbitration mechanisms available in investment arbitration and

mentioned in Article 8 of th&reatyis more favorable than any other. It concurs with the

% Ibid., T 42( Ii the BIT before us, we find the answer to whether the MFN clause (Article 3) should be applied to
the investorstate arbitration article (Article 8) in the specific language of Article 3(3) ofUthe-Turkmenistan
BIT.0) .

9 1bid., 1 79(emphasis added)
%8 |bid., T 90.

43



KrederiLtd. v. Ukraine
Excerpts of the Award

337.

338.

339.

340.

view that the availability of a choice between differentrfe of arbitration is a more

favorable treatment of investatsanlimiting them to only one form.

The Tribunal considers that the choices provided for in third party BITs, such as those
between ICSID and UNCITRAL arbitration given to investors from Aastr the 1996
Austria/Ukraine BIT or between ICSID, ICSID Additional Facility and UNCITRAL
arbitration given to investorsom Canada in the 1994 Canadfraine BIT, constitute

more favorable treatment than the offer of consent to UNCITRAL arbitration ionl
Article 8 of theTreaty.

The dissenter in th&aranti Kozav. Turkmenistancasé€®f ound t hat Tur kme
consent to arbitration was not contained in Article 8(1), but only in Article 8(2) of the
TurkmenistarJUK BIT, which in effect meant that it waBmited to UNCITRAL

arbitration.

She also disagreed with the majorityés int
found applicable to dispute settlement only when the parties had already agreed on dispute

settlemen In her view:

[tjo give effectto the MFN clause contained in Article 3(3), the
foreign investor must first be in dispute settlement relationship
with the host state. A problem tEatmentcan only arise when the
foreign investor is treated in a certain way while entertaining a
specific relationship with the host state. If there is no relationship
between the host state and the foreign investor, the question of more
or less favourable treaent is not at stake and thus, the MFN
principle does not apply. Thesoal | ed &échoiced that SUpCFL
derives from an MFN provision and which has been extensively
used by the majority to justify its approaichcasy does not come

into play if a problenof treatment cannot be identified under the
U.K.-Turkmenistan BIT:%

Thus, in effect, she denied the capability of an MFN clause to import jurisdiction at all

however explicitly treatymakers may have expressed their intentions. In fact, her view

99 Garanti Koza LLP v. TurkmenistarfCSID Case No. ARB/11/20, Decision on the Objection to Jurisdiction for Lack
of ConsentDissenting Opinion by Laurence Boisson de Chazoudésly 2013

100 hid., 1 40 (emphasis in original).
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implied tha t an MFN clause could never Ai mporto
treaties. Since this Tribunal has held that the scope and effect of an MFN clausesdepend
upon itsformulation, such a sweeping rejection appears unjustified, in particular, in the

light of views of tribunals likealiniv. Jordan Plamav. Bulgaria, Telenorv. Hungary,

and others, discussed abd¥e.

341. Ratherthe Tribunal concurs with the majority of the Garanti Koza v. Turkmenistan case.
The MFN clause of the UK-Ukraine BIT, which expressly extends to dispute settlement,
can be relied upon to import the more favorable choice of different forms of investment
arbitration given to third party investors than only UNCITRAL arbitration as provided for
in Article 8(2) of the Treaty This potential is reinforced by the fact that Ukraine has already

effectively consented to international arbitration in Article 8(1) of the Treaty

342,  The Tribunal thus concludes that the ratione voluntatis requirement of consent to ICSID

jurisdiction is fulfilled.
343. A minority of the Tribunal disagrees with the above conclusion for the following reasons:

(1) Article 8(1) does not provide the requisite consent under the BIT to refer claims
by investors to “international arbitration”. Absent express consent given within
three months, the requisite Contracting Party’s consent solely arises under Article
8(2) where Ukraine’s consent to international arbitration is confined to UNCITRAL

Rules; and

(11) the MFN provision in Article 3 does not abrogate the limitations to jurisdiction
arising under the last paragraph of Article 8(2) to enable ICSID arbitration as an
alternative. Hence, according to the minority, Article 8 excludes the possibility of

jurisdiction being found to arise under the MFN clause, Article 3.

(5) Investment made in violation of host State law

344, According to Respondent, the investment was not madecordance with Ukrainian law

and should thus be considered to be outside the protection dfehgy In its written

101 Seeabove 1 316t seq
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submissions Respondent raised two arguments why it considered that the investment was
not made inaccordance with Ukrainian laviirst, Respondent argued that Krederi had

failed to register its investment as required by Ukrainian‘fa®econd, it maintained that
Kredeihad made its i nvest mewvolatiomafUkdainian Bw'® r o we d
While the first defeoe was expressly withdwn during the Hearint* the second was

maintaineca nd emphasi zed iHeariyBsef’® ndent 6s Post

345. The applicable BIT contains a-salled in accordance with hdStiate lawclause. Pursuant
to Article 1(a) ofthe Treatyi nvest ment Ameans every kind

conformity with the law in force in the territory of eachof @@nt r act i ng Part i e

346. The Tribunalnotes that there has been a certain degremadrtainty whether sudfin
accordance with hos$tate lawp-clauses stipulate jurisdictional requirements, issues of
admissibility or relate to the merits of a ca%e.

347. The Tribunal further notes that in the present case, the clause does not qualify the
obligations of a hosttate to admit a foreign investment. Rather, it clearly defines the
notion of investment covered by the Treaty and thus excludes investno¢ntadefin
accordance with hostatelawvs f r om t he Treatyer age of t he

348. Still, the Tribinal shares the concern of numerous investment tribunals that such a
requirement should not unduly restrict the protective scope of a BIT. It thus affirms the

exi sting | uinacsogancedvithrhaSiate awb-clauses to the effect that the

102 Respondent Countéviemorial, 11 4%t seq
103pid., 11 42et seq

104 Hearing TranscriptD5:P990:L1718.

105 RespondenPostHearingBrief, 1 27.

108 |nceysa Vallisoletana S.k. Republic of El SalvadotCSID Case NoARB/03/26, Award, 2 August 200RLA-
28, 1190, Fraport AG Frankfurt Airport Services Worldwide Republic of thePhilippines ICSID Case No.
ARB/03/25, Award, 16 August 2007, T 40mannis Kardassopoulus. Georgig ICSID Case No. ARB/05/18,
Decision on Jurisdiction, 6 July 2007, § 182
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violations of hostStatelaw must have been sufficiently serious and that minor errors and

infractions of hosBtate law do not lead to an exclusion of investniesty protectiort®’

(6) Violation of registration requirement

349, Inits CountetMemorial, Respondent afies that Krederi is not protected underTheaty
because it failed to register its investment as required by Ukrainiatf3&espondent

particularly relies on Article 395 of the Commercial Code of Ukraine.

350. The Parties and their experts diverged sharply on whether such a registration requirement
was indeed mandatory at the time the investment was made or not and what adfailure t

comply with such a duty entailed.

351. However, the Tribunal does not need to decide the issue because the argument that there
was a violation of a registration requirement on the part of the investor was withdrawn by

Respondent during the HeariHy.

352. Nevertheéss, the Tribunal considers that to the extent thdiraaccordance with host

State lavd-clause may be regarded to stipulat@risdictional requirement, it is necessary

WTokios Tokel 8sCSv.D Wkarsaei Meo. ARB/ 02/ 18, Decision on Jur
an investment on the basis of such minor errors woul
Desert Line Projects LC v. The Republic ofemenICSID Case No. ARB/05/17, Award, 6 February 2008, { 106

(AAs far as concer ns tthheshold isgeiny is whether Article 1(1) eorrdspofds © anere |, t he
formalism or to some material objectivEhe Arbitral Tribunal has no hesitation in opting for the second alternative.

A purely formal requirement would by definition advance no real interest of either signatory State; to the contrary, it

would constitute an artificial trap depriving investofghe very protection the BIT was intended to provide[ é ] 0 ) ;

SAUR International SA v. Republic of Argentil@SID Case NoARB/04/4, Decision on Jurisdiction and Liability,

u
d

6 June 2012 (Resubmitted), § 308 [ é&.& condition de ne pas commettre de iioclaon gr ave de | 6ordre
une condition tacite, propre ° tout APRI, car en tout (
de | a protection par un arbitrage déi mvaagiti(i ssementl| §enk

du droite/ i [ éThe requirement of not having committed a serious violation of the legal regime is a tacit condition,
inherent in every BIT, because it cannot be understood under any circumstance that a State is offeriedttbé b

protection through investment arbitration when the investor, to obtain that protection, has committed an unlawful

a c t i); blochtief AGv. TheArgentine Republid CSID Case No. ARB/07/31, Decision on Liability, 29 December

2014, 99 ( fie mtve stthmmt are [é] dependent upon government ap
were effectedby fraud or corruption can be caught by a provision such as Article 2(2) of the Arg&atimany BIT.

But not every technical infractonofaSabs r egul ati ons associated with an in
that investment of the protection of a Treaty that contains such a provigign.

108 Respondent Countélemorial, 147 etseq
109 Hearing TranscriptD5:P990:L.1718.
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353.

354,

355.

356.

357.

358.

to address the question whether a potential violation of a registration requiraukht

deprive it of its jurisdiction on its own motion.

I n this regard, the Tribunal notes that eV
failure to comply with such a duty did not lead to administrative or other sanctions, but
merely entailea loss of rights and privileges under the Ukrainian foreign investment law

as well other rights and privileges for foreign investors under the Commerciat®ode.

Thus, it appears questionable whether also a loss of BIT protection would follow. This may
bethe case if one considers treaties part of the law of the land. But as distseedhe
law itself provides only for the forfeiture of rights and privileges of foreign investors under

the foreign investment law and the Commercial Code.

Evenifthatwee t he case, e. g.inatccbrdance with hoSat&klawd he Bl °
provision literally, the question remains whether a mereregistration would be a

sufficiently grave violation of hosdtate law to deprive an investor of its BIT rights.

ThisTri bunal endorses the exi st i nigacdondanegest me n
with host State lawd clauses to the effect that violations of h&ite must have been
sufficiently serious and that minor errors and infractions of &as¢é law do ot lead to an

exclusion of investment treaty protectiti.

T he Tr agbeasrwih the friew that not every trivial, minor contravention of the law

should lead to a'refusal of jurisdiction.od

In particular, the Tribunal notes that the allegedly violatedhlgkan registration obligation
did not serve the purpose of permitting the I&ate a screening of the type of investment

intended to be made so as to make a deliberate choice whether or not to approve it. Rather,

10 HearingTranscript, D3:P604:.948, D3:P631:L918, D3:P638:L.28P639:L5.
111 See aboveotel07.

112 Mamidoil Jetoil Greek Petroleufroducts Societe Anonyme StAAlbania, ICSID Case No. ARB/11/24, Award,
30 March 2015, 1 483.
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it formed a routine requirement appaignntended to ensure that foreign exchange rules

could be monitored more easily.

359. In the case at hand, if Krederi failed to comply with its duty to register, such a minor
infraction cannot have the consequence of depriving it of protection und&rettg or

depriving this Tribunal of its jurisdiction over the dispute.

(7) Credit financing

360. Itis in its CounterMemorialthe Respondent allegelhat Krederi should not be protected
under theTreatybecause it had made its investmirib [Company Clw i t brroviied
fund wviotation of Ukrainian law*® This illegality argument is maintained in its Rost

Hearing Brief!!*

361. Claimant rejects this argument by stating that the two pieces of legislation arguably
prohibiting the setting up of companies by lo@mancing were not applicable at the
relevant time'®and that the prohibition never applied to intempany loans but only to
loans obtained from financial institutioh$.Claimant further disputes that a genuine loan
agreement lay behind the irtleompanyloans and argues that it was financing within a
group which did not have to be boep aiWd damd

362. It is not disputed bet ween [ChmpanPCthrdughes t ha
which it ultimately acquired thé&and plots vialCompany D]was made through loans
obtained by[ é,]a related company; what is disputed is the quesifowhether the
Ukrainian laws invoked by Respondent in fact made {otenpany financing unlawful

and, if so, whether such a contraventio o f Ukrainian | aw amount s

113 Respondent Countévlemorial, 11 42t seq

114 Respondent Posiearing Brief, 11 22t seq

115 Claimant Déenceto Preliminary Objections and Reply on the Merits, 1 52.
18 pid., 153.

117 Hearing Transcript, D5:P990:L225-P991:L1, Claimant Closin(Prof. Mistelis:ii [ énk have clearly stated that
in this case it's money flowing within a corporation, there's noir@gent of repayment, there's no loan agreement,
there's no security provided and no reliance on such standards could beused
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accordance with hoStatelawo p r o v i drieatyto the dffect thaiethe investor is not

protected by it.

363. Article 13(3) of the Ukrainian Law on Commercial Enterpri$&m force at the time of
the State registration ofCompany C]on 11 November 2008 and Article 86(3) of the
Commercial Code of Ukrain® arguably prohibit the use of borrowed funds as statutory

share capital.
364. Article 13(3) of the Ukrainian Law on Commercial Enterprises provided dintiee

It is prohibited to use public budget funds, loaned or pledged funds
to form the registered (pooled) capital, excluding the cases
envisaged by LoU on Priority Measures to Prevent Financial Crisis
Negative Consequences and on Amendment of Certain Legislativ
Acts of Ukraine during the period of its validi§

365. Article 86(3) of the Commercial Code of Ukraine contained an almost identical prohibition
plus a number of provisions aimed at securing the financial conditions of the corporate

founders'?!
366. The Parties have widely diverging views on the meaning of these provisions.

367. It seemed to be common understanding that a temporary prohibition of credit financing of
companies by public institutions may have been a rational measure in the aftermath of the
financial crisis 2008. It remained unclear, however, also during the Hearing, to what extent

118 Commercial Enterprises LauR-36.
119 Commercial Code of the Ukraine in force as at 11 November Z5G8,
120 Commercial Eterprises Law, F36t.

121 Commercial Code of the Ukraine in force as at 11 November, 2838t ( Ifiis prohibited to use public budget

funds, loaned or pledged funds to form the registered capital, excluding the cases envisaged by LoU on Priority
Measures to Prevent Financial Crisis Negative Consequences and on Amendment of Certain Legislative Acts of
Ukraine during the period of its validity. The financial condition of the corporate founders of the open joint stock
companies as to their capacity make the relevant contributions to the registered capital shall be audited by an
individual or corporate auditor. The financial condition of the corporate founders of the open joint stock companies
as to their capacity to make the relevant contributtorthe registered capital in the cases envisaged by law shall be
audited byan individual or corporate auditor in accordance with the established procedure, while the welfare of
individual founders shall be confirmed by their income and property declaedtasted by the relevant tax autharity
[emphasis adde}]
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such a prohibition would have been intended to apply to the use of money borrowed from

related companies.

368. Such a broad prohibition of credit financing of shaapital of companies would exclude
most foreign investment which is often structured via #gh@up financing.

369. Inthe absence of clear Ukrainian jurisprudence on the provisions in issue to the effect that
they arealsoregarded as prohibiting intgroupfinancing, the Tribunal is disinclined to

read it in such a broad way.

370. Furthermore, it appears to the Tribunal that a provigibichis so unclear in its scope that
it leaves serious doubts as to whether it actually prohibitsgntnap financing canndie
viewed as sufficiently fundamentab that a breach of it can be regarded to constitute a

violation of hostState law sufficiently serious to deprive this Tribunal of its jurisdiction.

(8) Investment not made in good faittcorruption allegations

371. Finally, Respondent has made a somewhat amorphous bad faith arghoeantling to
Respondenthe investment was not made in good faitld should thus not be considered

protected by th&@reaty

372. Already in its CounteMemorial, Respondent maintained that in ecas oirivestdr
wrongdoing cl ai ms must be rejected fion the basi

or as a defedte on the merits. o

373. Invoking among others cases liRdoenixv. Czech Republi&® Hamesterv. Ghang'?

andYukosv. Russiat?® Respondenargues that serious and intentional wrongdoing such

122 Respondent Countdiemorial,  491.
123 Phoenix Action, Ltdv. TheCzech RepublidCSID Case No. ARB/06/5, Award4 April 2009, RLA-37.

124 Gustav F W Hamester GmbH & Co KGRepublic of GhandCSID Case No. ARB/07/24ward, 18 Jun€010,
RLA-42.

25Hulley Enterprises Limited. The Russian FederatiptdNCITRAL, PCA Case No. AA 226, Awayd.8 July 2014,
RLA-72.
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as corruption, fraud or illegality, bad faith or misrepresentation should lead to the dismissal

of investment claim&2®

374. It further suggests that the Tribunal should use its wide discretiorier from a number
of red flags?’ that the investment was originally procured by corruption and thus in

contravention of Ukrainian law.

375, Respondent seribumallegations bf dad fafih[agalnst Claimant (and those
associated with it) pervadehdse proceedings®® According to Respondent, the
circumstances surrounding the acquisition of the three land plots present unanswered
guestions and red flags which could have serious implications regarding the legality of
Cl ai mant 6 s? Respondestiisonarguds that if the Tribunal finds that Claimant
was negligent and/or reckless in its acquisition of the properties, it has contributed to its
own loss and Respondent should not be liable for such¥oss.

376. According to Respondent, in circumstances wherengful conduct and illegality are
alleged, the Tribunal has the power to shift the burden of proof. It argues that in the instant
case, the Tribunal would be entirely justified in relyingrpama facieevidence of illegality
and corruption to shift thburden of proof and draw presumptions from the red #gs.

377 Respondent submits the following facts are
conduct in acquiring the three land plots:fifhe purchase price, speed and other features

of the Prperty transactiond®? ( i ithg individuals involved in the transactions, and

126 Respondent Countéviemorial, 1 498.

127 RespondenCounterMemorial, 11 52623.

128 Respondent Rejoinder on the Merits, 1 15de also Respondent Countéemorial, T 493.
129 Respondent Rejoinder on the Merits, 19f-201

120 pid., 1 154.

31 bid., 1 158.

32|pid., 11157,159-172.
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connections between thét?® and( i ithie failuré of Claimant to conduct adequate due

diligenceo**

378. Respondent concludes that in such circumstances, Claimant does not ggeketti®ns
of the Treaty with clean hands and should not be able to avail itself of-them.

379. Claimant rejects these allegationsfasvh ol | y u n st nmintains thatahe e d , 0
transactions leading to the acquisition of the land plots were lawful ankhremnd made

in good faith.

380. Claimant argues that Respondent has not been able to establish bad faith or corruption on
the part of Cl ai mant aarddherting't’ Claimantsbbenits f ai t |
t h a therefig nbthing suspicious or eadrdinary about the purchase price, terms of the
sale or speed of the transactiofi&and rejects the contentsfoféd s r e pformationa s
rather than evidenée most of which was gt hered in th

381. Accordi ng t beRedpadents notfindings pftciyil or criminal wrongdoing
against the Claimarr agains{Company Clor [Company D]or, indeed, any other party
in the contractual chain, despite having the fulvmor s of the P secut
Instead, Claimant argues that sedacts point to its good faitfi. € ]

[ é]

133bid., 191 157,173196.

34 |bid., M 157, 197201.

135 Respondent Post Hearing Brief,  34.

136 Claimant Déenceto Preliminary Objections and Reply on the Merits, { 156.
137 Hearing Transcript D5:P1018L20.

138 Claimant Defence to Preliminary Objections and Reply on the Merits, 1 157.
¥ Hearing D5:P1018:L2P5.

0 Hearing D5:P1017:L1-20.
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384, This Tribunal takes the allegations of investor misconduct on the level of corruption or

related offences very seriously.

385, I't cl earl y i sinaccordantewitivhos va t teh d ta wtoh elrel@yw i si on
implies that if corruption can be established reile@dinder thélreaty would become
unavailable because the Tribunal would be deprived of its jurisdi¢i@ut also in the
absence ofinazoordaace with daSkte lAvo-clause, such kind of illegality
must be regarded as contrary to the international or transnaiairel public Violating
core values protected by international law would clearly be not in good faith and lead to

the loss of investment protection undee Treaty4?

386. Corruption is certainly a prominent example of an illegality conttarynternational

principles which, if proven, leads to the loss of investment protection under a BIT. In this

141 1nceysa Vallisoletana S.\k. Republic of El SalvadotCSID Case NoARB/03/26, Award, 2 August 200&LA-

28, 1257( A [ bddause n c e yngeatdent was made in a manner that was clearly illegal, it is not inclitréd

the scope of consent expressed by Spain and the RepubliGafvadorin theBIT and, consequently, the disputes

arising from it are not subject to therisdiction of the Centre 0 NletalTech Ltd.v. The Republic obJzbekistan

ICSID Case No. ARB/10/3, Award, @ctober2013 RLA-64,13 73 (fiUzbekistanbdbs consent t
expressed in Article 8(1) of the BIT, is restricted to dispdbesmcerning an investmedtArticle 1(1) of the BIT

defines investments to mean only investments implemented in compliance with locAt&rdingly, the present

di spute does not come within the reach of Article 8(1)
this dispute does not meet the consent requirement set in Article 25(1) of the ICSID Convention. Accordingly, failin
consent by the host state under the BIT and the | CSID C
Fraport AG Frankfurt Airport Services Worldwide Republic of the Philippine§raport 1), ICSID Case No.

ARB/11/12, Award, 10 Deesber 2014, RLA7 4 ,  ABade@ ah thé fdregoing analysis and after due and thorough
consideration of the Partiesd arguments and the eviden
ADL when making its Initial Investment, the latteritg consequently excluded as investment protected by the BIT

because of its illegality. The illegality of the invesH
of arbitration under t he t riethidcpseon[the dbsdnee oflconseiiitto prhitraiios d i ¢ t i
by the State for failure to satisfy an essenti al condi
omitted]).

142 SAUR International SA.. Republic of ArgentinalCSID Case NoARB/04/4, Decision on Jurisdiction and

Liability, 6 June 2012 (Resubmitted), 1 308 € ] La condition de ngravpdes Icboonrnderted r
juridique est une conditfijoé] takkéteeqpiromement seiisum o tAPIRA
violation of the legal regime is a tacit condition, inherentierg BIT[ € ] . 0 [ e mp)hFaaport AG Faadidue d ]

Airport ServicedNorldwidev. Republic of the PhilippingdCSID Case No. ARB/11/12, Award, 10 December 2014
RLA-74,9332f [ é] even absent the sort of explicit legality r
to consider the legality of the investment. As other tribunals have recognized, there is an increasiegtahlished

international principle wiih makes international legal remedies unavailable with respect to illegal investments, at

| east when such illegality AcbmesB\M@rmerly&urekeBWTheSovalb f t he i
Republic PCA Case No. 20083, Final Award, 7 Bcember 2012, 117A( an i n v e betdenedprotectiany ]

under that BIT because, for example, the investor acted in bad faith by resorting to fraud or corruption in order to
make the i.nvestment. 0)
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regard, the Tribunal is in full agreement with the ICSID tribsimaHamester. Ghang*?

World Duty Freev. Kenyg'#* MetatTechv. Uzbekistagt*® andEDF v. Romania-4®

387. The problem in this case simply is one of lack of sufficient evidence of corruption or what
appears to the Tribunal even an almost deliberate withholdingvidence from the
Tribunal by both Parties. Claimant failed to demonstrate the true ownership structure
behind the Krederi group of companies and Respondent failed to come forward with any
substantiation of irregular payments that may indicate corruplinstead, it repeatedly
insinuated that the making of the real estate investments was accompanied by corruption.

388. However, Respondent not only failto establish corruptiotf/it also failed toproduce
anyrelevantevidencefor the usual red flags surrounding corruption cases, such as the use
of consultants to which substantial payments have been made in exchange of unexplained
services, any indication of transaction values below market po€ésd-rigging, etc. In
facttt he red fl ags expressly mentioned by Res
and other features of®fittthhe Pmaperitdwat s an e
transactions, and d%annnde citti hoen sf aielt umeee no ft h@In
adgguat e du é ramaihvague and substantiated.

[ é]

143 Gustav F W Hamester GmbH & Co KGTheRepublic d Ghana ICSID Case No. ARB/07/24ward, 18June

2010, RLA42, § 123 i [ naifivestment will not be protected if it has been created in violation of national or
international principles of good faith; by way of corruption, fraud, or deceittuin d uc ).; [ é] . ©

44 \World Duty Free Company Limited The Republic of Keny4CSID Case No. ARB/00/7, Award, 4 October 2006,

RLA-29, &£ 157 (fA[é] bribery is contrary to the internat:i
formulaa t o transnational public policy. o).

145 Metal Tech Ltd.v. The Republic of UzbekistatCSID Case No. ARB/10/3, Award, 4 October 2013, R&A 1

290 (c@ndemhation of corruption under Uzbek law is in conformity with international law and the laws of the
vast major)ity of States. o

148 EDF (Services) Limitedz. Romania | CSI D Case No. ARB/05/13, Award, 8 (
shares the Claimantodés view that a request for mantbri be &
obligation owed to the Cl aimant pursuant to the BIT, a:

147 Respondent Posie ar i ng B r i[esdondentlacceptd it ljad Been unable definitively to establish
corruption. 0) .

148 RespondenRejoinder on the Merits, Mb7,159-172.
149bid., 11157,173-196.
1501bid., 17 157, 19201.
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391, Also, Respondentds related submissions that b
Tribunal lacks jurisdiction over its claims and/or they are inadmisSiblre not

substantiated.

393. Therefore, Respondent 6s suggest ideadased t hat
i nadmi ssible on the ba siinspired princigleé®fiscrote an h a

convincing on factual grounds alone.

394, Thus, the Tribunal d o e s ecton that tbennvastchenthad h a t
not been made in good faith and the linked allegations of corruption is sufficiently

substantiated.

VII. LIABILITY

A. FAIR AND EQUITABLE TR EATMENT
(M The Partiesd Positions
a. Claimant ds Position
[ €]
b. Respondent 6s Position
[ €]
2)Tri bunal s Anal ysi s

432, CI| a i ma nsuhbinsssioo onrthe merits that its investment suffered a violation of fair

and equitable treatmerdand customary international law guarantessa result of denigl

151 Respondent Rejoinder on the Merits, 3¢.

B2bid. i Cl ai mant should not be all owed [ é]) RespgndebPoste f i t fr
Hearing Brief, § 34 i1 buch circumstances, [Claimant] does not seek the treaty protections with clean hands and
should not be allowed to avail itself of them).
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of justice by the Ukrainian courts in the course of the four cases leading to the loss of

ownership ovePlots 1, 2 and 3

433, Cl ai mant all eges a series of ifithsulonote a@err al a

seriousenoughtoonsti tute a breach o¥ Ukraineds tr

434. These failings & outlined and detailed ilClaima nt 6 s pl eadings and
Re s ponde nt.ohe Tripuna willdefemoghe actual allegations as well as the legal
arguments of the Partiend assess thebelow>*

435. Before addressing the individuaburtcases and the alleged fair and equitable treatment
violations committed by Respondent in the course of teseesticcourt proceedings the
Tribunal will set out the legal standard of a potential breach of fair and equitable treatment

as a result oA denial of justice.

436. In this regardit appears uncontroversial between the Parties that investment jurisprudence
has identified the obligaton®c cor d fAdue processo and/ or c«
Adeny justicedo to foreign investors as one

standard of fair and equitable treatment.

437. Numerous tribunals have reaffirmed the conceptualization offalteand equitable
treatment standard as a protection standar
Aprincipl esit r asntsaptairnegn ctyhatstabi | ity and th
legitimate expectations play a central role in defining Fed standard and so does
compliance with contractual obligations, procedural propriety and due process, action in

good faith and freedom¥™rom coercion and h

153 Claimant Déenceto Preliminary Objections and Reply on the Merits,  71.
154 See lelow 1491

155 |pan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. MultipackvSRRinania
ICSID Case NOARB/05/20, Final Award, 11 December 203%H19 (footnotes omitted)
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438.

439,

440.

Suffice it to rely on two ICSID awards involving Ukraine in which tribunals havky apt

summarized the main principle® e mb r ‘@de thé fair and equitable treatment

standard.

In Boshv. Ukraing®®” an ICSID tribunal relied on previously established criteria to
determine breaches of fair and equitable treatment. The tribunal expressigeentiee

elements identified in theemirev. Ukraine case!®® referring to the followingelevant

factors:
[ él6whet her the State made specific
O0whet her due process has been denied
absence of transparency in the | egal
oOwhet her there has been harassment,
faith conduct by the host Stated; and
can be labelledasatbir ar y, di scri mi fatory or inco

In fact, the tribunailn Lemirev. Ukrainehad stated that

[t]he threshold must be defined by the Tribunal, on the basis of the wording
of Article 1.3 of the BIT, and bearing in mind a number of factorsluding
among others the following:

- whether the State has failed to offer a stable and predictable legal

framework;

- whether the State made specific representations to the investor;

- whether due process has been denied to the investor;

- whether tlere is an absence of transparency in the legal procedure or in the
actions of the State;

- whether there has been harassment, coercion, abuse of power or other bad
faith conduct by the host State;

- whether any of the actions of the State can be labeledrtasary,
discriminatory or inconsisterit

18R, Dolzer and C. Schreud®rinciples of International Inestment Law2012) 133.

157 Bosh International, Incand B&P, Ltd Foreign Investments Enterprise Ukraing, ICSID Case NoARB/08/11,
Award, 25 October 201ZLA-14.

158 Joseph Charles Lemire Ukraing ICSID Case NoARB/06/18, Decision on Jurisdiction and Liability4 January
2010,1284.

159 Bosh International, Inc. and B&R.td Foreign Investments EnterpriseUkraine, ICSID Case No. ARB/08/11,
Award, 25 October 201ZLA-14, 1212

180 Joseph Charles Lemire Ukraine, ICSID Case NoARB/06/18, Decision on Jurisdiction and Liability4 January
201Q 1 284.
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441. In any of the jurisprudential summaries of the requirements of fair and equitable treatment
the absence of a fAdeni al of justicedo or of
regarded as wellccepted that treaty parties which have specifically undertaken to accord
fair and equitable treatment to investors from other treaty parties breach such obligation if

they commit a denial of justice.

a. Denial of Justice

442, While it is thusgenerally acceptethat as a matter of principlex denial of justice may
amount to a violation of the fair and equitable treatment stapdasdequally accepted
that only a serious deficienand failure to accordue process will reach the threshold of
sucha fair andequitable treatment violatipras exemplified by th&lAFTA tribunal in
Waste Managemewmt Mexico whichrequirednationalc our t deci si oms t o b
facie or on closer examination, evidently arbitrary, unjust or idiosynéfatim order to

amourn to a violation of the fair and equitable treatment standard.

443. Investmentribunals have characterized this shared understanding in differentaweys
have largely endorsed the customary international law principles concerning denial of

justicel6?

444. A helpliul restatement of the concept of denial of justice can be fourendrola v.
Guatemala®® where an ICSID tribunal statetiat under international law a denial of

justice could constitute:

() the unjustified refusal of a tribunal to hear a matter within its competence or
any other State action having the effect of preventing access to justice; (ii)
undue delay in the administration of justice; and (iii) the decisions or actions of
State bodks that are evidently arbitrary, unfair, idiosyncratic or delayed. In this

181 Waste Management, Ing. United Mexican StateCase No. ARB(AF)/00/3Award, 30 April 2004 CLA-4, |

130.

®2Article 9 Harvard Research Draft on the Law of State
of judicial or remedial process, failure to provide those guarantees which are generally considered indispensable to

the proper administratioof justce or a mani festly wunjust judgment. o), Ci
Responsibility of States for Damage Done in their Terrt
Suppl. 23 (1929), 131, at 173

183 |perdrola Energia S.Av. The Republic oGuatemalalCSID Case No. ARB/09/5, Award, 17 August 2012.
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445.

446.

447.

448.

matter, the Tribunal shares the position of the Claimant inGhatienial of
justice is not a mere error in interpretation of local law, but an error that no
merely competent juagcould have committed and that shows that a minimally
adequate system of justice has not been proviéed

These traditional aspects are echoed by the tribuaimanv. Mexico which held that

[a] denial of justice could be pleaded if tievant courts refuse to entertain a
suit, if they subject it to undue delay, or if they administer justice in a seriously
inadequate wajf’

To these elements tiAzinianv. Mexi tribunal added

[...] a fourth type of denial of justice, namely the clear and malicious
misapplication of the law. This type of wrong doubtless overlaps with the
notion oféretence of formt o mask a vi ol ati o® of interrt

In the recenPhilip Morris v. Uruguayaward®” an ICSID tribunal made clear that for a
breach of the fair and equitable treatment standard a high threshold was required. In the

tribunal 6s vi ew,

[flor a denial of justice to exist under international law there rhesi c | e ar
evidenceof[..] anoutrageou$ ai | ur e of the judicial syst
of 6systemic injusticed or that O6the i mp
di scre#itable. o

This high threshold is also reflected in tilip Morrisv. Uruguayt r i b u n aglthats f i nd
although A é] there were a number of pr oc
before the domestic couft®these did not amount to a denial of justice under international

law.

184 pid., unofficial English translation, { 432.

165 Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican Sta® Case NoARB(AF)/97/2,
Award, 1 November 199, CLA-17, 1 102.

166 |pid., 1 103.

167 Philip Morris Brand Sar) Philip Morris Products S.Aand Abal Hermanos S.4&. Oriental Republic of Uruguay
ICSID Case No. ARB/10/7, Award, 8 July 201BLA-47.

168 |pid., 500.
189pid., 1578.
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449, I'n this Tribunal ds understanding a number
order to assess whether a violation of the fair and equitable treatment standard has occurred

through a denial of justice:

i) It can arise from a denial of access to courts in the domestic legal arena, the

classical concept of a deni al of Aacce

i) It may also stem from overly long proceedings, pursuant to the old adage of

Ajusticesdelcayaeddnijedo.

iii)  Most frequently a denial of justice may result from a serious defect in the
adjudicative process, such as a violation of equal treatment of the parties or of
various other core rights of litigants, such as the right to be heard andeotpres

evidence, etc.

iv)  Rather exceptionally, a totally irrational or abusive outcome going beyond mere

misapplication of the law may constitute a denial of justice.

V) Further, it must be kept in mind that in most situations the internal legal system
may remedysome of the abovmentioned irregularities and that this requires

some form of exhaustion of local remedies.

vi)  Finally, since investment tribunals are not sitting as appeal courts over domestic

adjudicators they only apply a limited review.
450. These elementhould be understoadore precisky as set out below.

(i) Denial of access to the courts

451. The right of access tthe cours or other adjudicatory bodies is a basic aspect of due

process. Refusing such access constitutes the classical case of denial of justice.
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452, This is also widely recognized by investment tribunals. The tribun@timanv. Mexico
hel d that &ticeacpulddepheadad if the felevani courts refuse to entertain a

s ui t YqSenjlarlypthe tribunal inberdrolav. Guatemalal’! statedthat:

[...] under international law a denial of justice could constitute: (i) the unjustified
refusal of a tribunalat hear a matter within its competence or any other State action
having the effect of pg'feventing access

453, The tribunal inAMTOV. Ukraine'’®held that

[d]enial of justice relates to the administration of justice, and some
understandings of the concept include both judicial failure and also legislative
failures relating to the administration of justice (for example, denying access to
the courts)’

454, The flveegifsaialtuir es 0 AMEOCveUkraimedwartd possibly stemmed
from domestic procedur al | aw which did not

rights. Inthatspecific case, such a claim was rejected by the tribunal because

[ é] t h ant h@ad failedmto demonstrate that the Bankruptcy Law is not
effective for the enforcement of rights within the meaning of Article 10(12) of
ther d por that its provisions otherwise constitute a denial of justice.

(i) Undue delay

455. Itis generally acceptetiat orerly long cout proceedings, i.e. undue delaitich does not

result from the | iaygneouonttsaderdatofjusticee.s or i nac

456. This was clearly stressed by the tribunal in Azinian v. Mexico which held that *“[a] denial

of justice could be pleaded if the relevant courts refuse to entertain a suit, if they subject it

170 Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican St&®H) Case No. ARB(AF)/97/2,
Award, 1 November 199€LA-17, 1 102.

"11berdrola Energia S.Av. The Republic oGuatemalalCSID Case No. ARB/09/5, Award, 17 August 2012.
1721bid., § 432 (unofficial English translation).

173 Limited Liability Company AMT®. Ukraine SCC Case No. 080/2005, Final Award, 26 March 2008.

174 1bid., § 75.

175 |bid., 1 89.
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to undue delay, [...].”'7¢ Similarly the ICSID tribunal in Roussalis v. Romania'”’

acknowledged that “undue delay to rule on a dispute may amount to a denial of justice.”'"®

457. At the same time, investment tribunals should be very reluctant to impose their own views
on swift and efficient judicial proceedings on domestic courts. Rather, they ought to be
willing to concede that various factors may contribute to delays which are not thus to be

considered unreasonable.

458. For instance, the tribunal in Qostergetel v. Slovakia,'”® while holding that undue delay may
constitute a denial of justice as a matter of principle, stated that “the complexity of the case,
the behaviour of the litigants involved, the significance of the interests at stake, and the

behaviour of the courts themselves are factors to consider in the analysis” whether a delay

was indeed undue.'®"

459.  Similarly, the ICSID tribunal in Toto Costruzioni v. Lebanon'' held that:

Al é] whet her justice is rendered within
circumstances and the context of the c&seh lawsuit must be analyzed
individually with regard to:

- the complexity of the matter;
- the need for celerity alecision;
-the diligence of ¢l a®mant in prosecutir

176 Robert Azinian, Kenneth Davitian, & Ellen Ba¢aThe United Mexican StateCSID Case NoARB(AF)/97/2,
Award, 1 November 1999, CL-A7, 1 102.

177 Spyridon Roussalig. RomanialCSID Case No. ARB/06/1, Award, 7 December 2011.

178 bid., 1 602.

179 Jan Oostergetel and Theodora Laurentiu$he Slovak Republit/NCITRAL, Final Award,23 April 2012,RLA-
51 also submitted eBLA-122.

®Obid.,290fiThe Tri bunal agrees with the view [é] that the c
involved, the significance of the interests at stake, and the behaviour of thetlcenr$glves are factors to consider

in the analysis of a claim of undue delay constituting a denial of justice. Having reviewed the expert evidence and
particularly the timeline of the proceedings submitted by the Parties, the Tribunal is satisfied Rt @ ondent 6 s
explanations. No excessive procedural delays resulting in a denial of justice or a violation of Article 3 of the BIT have

been demonstrated).

181 Toto Costruzioni Generali S.p.A. The Republic of LebangnICSID Case No. ARB/07/12Decision on
Jurisdiction 11 September 2009, RL-89.

182|pid., 1 163 (footnotes omitted)
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460. It also cautioned, however, that “[a]lthough overcharged dockets may explain the fact that
a decision in a civil matter was not rendered within a reasonable time, it does not excuse

the delay.”'®

(i) Serious defects in the adjudicative process

461. The core element of due process certainly is that the adjudicator conducts the adjudicatory
process in a proper fashion. Thus, serious defects in the adjudicative process, such as
violations of equal treatment of the parties, the right to be heard or other core rights of

litigants may amount to violations of due process.'®*

462. Conversely, denial of justice is encapsulated as the arbitrary disregard of due process. Often
reference is made to the famous ICJ dictum in Elettronica Sicula SpA (ELSI) (United States
of America v. Italy) that arbitrary judicial conduct is “a wilful disregard of due process of

law, [...] which shocks, or at least surprises, a sense of judicial propriety.”'®

463. Many investment tribunals have espoused this notion and clarified that it 1s indeed a
demanding standard which implies that there must be a serious deficiency in the

adjudicatory process to amount to a denial of justice.

464. For instance, in Genin v. Estonia,'*® an ICSID tribunal held that in order to constitute an

32|87 u.[

“arbitrary act that violates the Tribunal’s ‘sense of juridical propriety ...] any

1831bid., 7 162.

184 Deutsche Bank A@ Democratic Socialist Republic of Sri Lapk&SID Case No. ARB/09/2, Award, 31 October
2012/ 42 @] ( ft ondu c t offend jadicial gropeiety, thabcomplies with due pess and the right to be
hea).d. o

18 Elettronica Sicula $.A. (ELSI), (United States of Amerioa ltaly), International Court of Justice, Judgment, 20

July 19891 128 @Arbitrariness is not so muclomething opposed to a rule of law, as something opposed to the rule

of law. [...] It is a wilful disregard of due process of law, an act which shocks, or at least surprises, a sense of judicial

propriety0).
186 Alex Genin, Eastern Credit Limited, Inc. and A.S. BaltoiThe Republic oEstonig ICSID Case NOARB/99/2,
Award, 25 June 20QRLA-14.

187 bid., 1371 (footnotes omitted)

64



KrederiLtd. v. Ukraine
Excerpts of the Award

procedural irregularity that may have been present would have to amount to bad faith, a

wilful disregard of due process of law or an extreme insufficiency of action.”!*

465.  Similarly, the tribunal in Qostergetel v. Slovakia,'® noted:

[ é that a claim for denial of justice under international law is a demanding
one. To meet the applicable test, it will not be enough to claienihat a
judicial procedure was incompetently conducted, or that the actions of the judge
in question were probably motivated by corruption. A denial of justice implies
the failure of a national system as a whole to satisfy minimum stariéfards.

466. The tribunal in Arif v. Moldova'®' emphasised that a denial of justice or lack of due process
results from “fundamentally unfair and biased proceedings™ or when the outcome is not
just wrong or debatable, but so “egregiously wrong” that “no honest, competent court”

could have reached such a result:

The responsibility of States not to breach the fair and equitable treatment
standard through a denial of justice is engaged if and when the judiciary has
rendered final and binding decisions after fundataléy unfair and biased
proceedings or which misapplied the law in such an egregiously wrong way,
that no honest, competent court could have possibly dofie so.

467. Similarly, the tribunal in Rompetrol v. Romania insisted that:

[ é] it woul d eaoht or ma@egdaanydseriasnoy brelaahes, of
procedural safeguards provided by national or international law in the context
of a criminal investigation or prosecution as giving rise to the breach of an
obligation of fair and equitable treatment. All will e on the nature and
strength of the evidence in the particular case, on the impact of the events
complained about on the protected investor or investment, and on the severity
and persistence of any breaches that can be duly proved, as well as on whatever
justification the respondent State may offer for the course of eients.

188 | bid.

189 Jan Oostergetel and Theodora Laurentiu¥he Slovak Republit/NCITRAL, Final Award, 23 April 2012RLA-
51 also submitted as RL-A22

190 |pid., §273.

BLMr. Franck Charles Arifr. Republic of MoldovalCSID Case No. ARB/11/23, Award, 8 April 201RLA-59.
192|pid., 1442.

193The Rompetrol Group N.V. RomaniaICSID Case NoARB/06/3, Award, 6 May 201RLA-61, 1279.
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(iv) No mere misapplication of the law

468. When a domestic judgment or administrative decision is egregiously wrong and not merely

erroneous it may amount to a violation of due process.

469. This view was adopted by the tribunal in Arif'v. Moldova'** which held that “outrageously
wrong, final and binding decisions” may constitute a breach of fair and equitable treatment
by the judiciary.'®” It cautioned though that it must have “misapplied the law in such an

egregiously wrong way, that no honest, competent court could have possibly done so.”'”°

470. But tribunals have emphasized that such “manifestly wrong or unjust judgments™ are to be

distinguished from merely erroneous outcomes.

471.  The investment tribunal in AMTO v. Ukraine'®” clearly espoused the view that a denial of

justice cannot arise from a mere misapplication of the law. It said:

[ €] n [the Jabsence of any demonstrated procedural irregularity or
interference, the Claimantés objection
wrong in law. This Tribunal is not eourt of appeal for the decisions of the
Ukrainian courts and, in any event, the Tribunal does not accept that these
decisions are wrong in laif?.

472.  Similarly, the tribunal in Qostergetel v. Slovakia,"” held that a claim for denial of justice
under international law is a demanding one and that “to meet the applicable test, it will not

be enough to claim that municipal law has been breached, that the decision of a national

194 Mr. Franck Charles Arifr. Republic of MoldovalCSID Case No. ARB/11/23, Award,April 2013, RLAS9.

bid,£ 44%](fthe State can be held r espons ifdelgeindirestr an
investor if and when the judiciary breached the standard by fundamentally unfair proceedings and outragegusly wron
final and bi)nding decisions. 0

19 |pid., 7442.
197 Limited Liability CompanyAMTO v. Ukraine SCC Case N®80/2005, Finahward, 26 March 2008.
198 pid., 1 80.

199 Jan Oostergetel and Theodora Laurentiu$he Slovak Republit/NCITRAL, Final Award, 23 April 2012, RLA
51also submitted as RL-A22
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473.

474.

475.

476.

court is erroneous, [...].”*% Rather, a “denial of justice implies the failure of a national

system as a whole to satisfy minimum standards.””"!

(v) Exhaustion of local remedies

The ICSID Convention does not require parties to exhaust local remedies before instituting

202

ICSID proceedings.””~ However, this only relates to the consent to ICSID arbitration and

thus the issue of bringing an ICSID claim.

It is another question whether in the case of alleged due process violations committed by
the courts of host States, local remedies must be exhausted in order to assess whether States
have in fact violated such due process obligations. This relates to the issue of at what point
in time such wrongs were committed and to the possibility of remedying judicial wrongs.
In effect, it may amount to an implicit requirement for denial of justice claims that is similar

to an exhaustion of local remedies.

On this basis, a number of tribunals have suggested that the exhaustion of local remedies
is a required substantive element of a claim for denial of justice or breach of fair and
equitable treatment and is thus different from the traditional rule of exhaustion of local
remedies as a procedural prerequisite for the exercise of diplomatic protection or the

institution of investment claims.

For instance, in Chevron v. Ecuador,”® a UNCITRAL tribunal noted that the parties made
“a distinction between the traditional exhaustion of local remedies rule under international

law and the objection to be considered here [...] that a ‘Claimant must first exhaust the

2001pid.,

201 1id.

202 Article 26 second sentence ICS@bnvention makes it clear that a Contracting Party has to make the exhaustion
|l ocal remedies an express condition of consent
exhaustion of local administrative or judicial remedies as a conditf its consent to arbitration under this

of

1273.

Convention. 0) .

203 Chevron Corporation and Texaco Petroleum Corporatiofhe Republic oEcuador UNCITRAL, PCA Case
No. 34877 nterim Award, 1 December 2008
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477.

478.

479.

480.

remedies available to it within the [local] court system before a State can be held liable for

denial of justice’ [...].”?%

The Chevron v. Ecuador tribunal explicitly agreed with Jan Paulsson “that exhaustion of
local remedies is a required substantive element of a claim for denial of justice.”?* Tt stated

that:

[t]his exhaustion requirement can be viewed as a necessary element both for a
denial of justice under customary international law and for the breach of a
substantive BIT obligation such dsir and equitabléreatmenttHowever, in

both cases, the question concerns the substance of the claims put before the
Tribunal. Despite couching its objection in the language of ripeness and
admissibility, what the Respondent raises is an issue affecting liability.
Exhausion of local remedies in this context is therefore an issue of the merits,
not jurisdiction2°

A number of tribunals have held that denial of justice claims implicitly contain an

exhaustion of local remedies requirement.
For instance, the tribunal in Frontier Petroleum v. Czech Republic®"’ stated that:

[t]he fair and equitable treatment standard has been found on several occasions
to encompass the notion of a denial of justice which, in turn, implies the
requirement to exhaust local remedi®s.

Similarly, the tribunal in Toto Costruzioni v. Lebanon* insisted on an exhaustion of local

remedies as a precondition to raise a denial of justice claim, saying that “[...] a state can

2041bid., 1 232.

205 Jan Paulssomenial of Justice in International Lay2007)111, 125 cited inChevron Corporation and Texaco
Petroleum Corporatiow. The Republic dEcuador UNCITRAL, PCA Case No. 3487Wterim Award, 1 December
2008, 235.

206 Chevron Corporation and Texaco Petroleum Corgiomav. The Republic oEcuador UNCITRAL, PCA Case
No. 34877 nterim Award, 1 December 2008233.

207 Frontier Petroleum Services Ltd. TheCzech RepublicPCA, Final Award, 1IC 465 (201012 November 2010

RLA-45.

2081hid., 1293.

209 Toto Costruzioni Generali S.p.A.. The Republic of LebangnICSID Case No. ARB/07/12Decision on
Jurisdiction 11 September 2009, RL-89.
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only be held liable for denial of justice when it has not remedied this denial

domestically.”*!°

481. Most recently, the tribunal in Corona v. Dominican Republic*'' clarified that a denial of
justice usually requires an exhaustion of local remedies by holding that “[...] an
administrative act, in and of itself, particularly at the level of a first instance decision-
maker, can [not] constitute a denial of justice under customary international law, when

further remedies or avenues of appeal are potentially available under municipal law.”?!?

482. It follows from the above that claimants have to actively pursue their claims in the domestic
legal system and cannot simply abandon their claims when they intend to claim a denial of
justice. This requirement was clearly addressed in two investment awards involving

Ukraine.

213

483. In Generation Ukraine v. Ukraines’” an [CSID tribunal clarified that an investor’s

abandonment of its investment “without any effort at overturning the administrative fault;

and thus to claim an international delict on the theory that there had been an uncompensated

virtual expropriation’?'* is likely to fail on the merits. The tribunal said:

[ € ]n such instances, an international tribunal may deem that the failure to
seek redress from national authorities disqualifies the international claim, not
because there is a requiremenegiiaustiorof local remedies but because the
very reality of conduct tantamount to expropriation is doubtful in the absence
of areasonablé not necessarily exhaustiveeffort by the investor to obtain
correction?®s

2101bid., 1 164.

211 Corona Materials, LLCv. Dominican RepublicICSID Case No. ARB(AF)/14/3, Awd ontheRe s pondent 6 s
Expedited Preliminary Bjections in accordance with Article 10.20.5 of the-BRFTA, 31 May 2016.

212 |pid., 1 248.

213 Generation Ukraine, Inc. v. Ukrain¢CSID Case No. ARB/00/9, Award, 16 September 2003.
21bid., 1 2030.

215 |pid. (emphasg in original).
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484, This reasoning was invoked by the respondent in Lemire v. Ukraine.”'® It argued that
“Claimant should have taken advantage of the available local remedies that would have

been capable of correcting the alleged administrative wrong.”>!”

485. While the tribunal in Lemire v. Ukraine found that the applicable BIT did not contain an
exhaustion of local remedies requirement®'® and that thus, “the possibility to file a claim
against a specific measure, [was| not burdened by any requirement to previously appeal to

219 it also cautioned that this “[...] does not mean that an investor can

the national courts,
come before an ICSID tribunal with any complaint, no matter how trivial, about any
decision, no matter how routine, taken by any civil servant, no matter how modest his

hierarchical place.”**°

(vi) Limited standard of review

486. Finally, it is generally accepted that the standard of review of domestic court decisions is
very limited. Investment tribunals are neither intended, nor empowered to sit as appellate
instances to rule on the correctness of domestic court decisions. Rather, it is their task to
assess whether such court decisions amount to a denial of justice. This was clearly
acknowledged by Claimant, correctly stating that the Tribunal cannot be expected “to
review or to provide the judgment as to whether the Ukrainian courts have decided the
matter substantively correctly, but whether [Company D] has been afforded a fair process

in Ukraine.”**!

216 Joseph Charles Lemire Ukraing, ICSID Case NoARB/06/18, Decisia on Jurisdiction and Liabilityl4 January
2010.
27 bid., 1 274.

28 1bid. , A THe Btérting point of the Triburdal analysis must be the text of the BIT. The BITnlike other
Treatiesi does not include any clause requiring the initiation or exhaustion of local remedies before the filing of an
investment arbitration. Quite the contrary: Article 1.3 deviates froenstandard US Model BIT in only one point,
the insertion of é}Foreurgoses df disputerresoluiom unales ArticlesdtM and VI, a measure
may be arbitrary or discriminatory notwithstanding the fact that a Party has had or has exieectggubrtunity to
review such measure in the cownts or administrative
219 |pid., 1 277.

220 |pid., 1 278.

221 Claimant PosHearing Brief, 1 83
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487. This limited function of an investment tribunal has clearly become the dominant view. It

was recognized by the tribunal in Azinian v. Mexico which held that:

[tlhe possibility of holding a State internationally liable for judicial decisions

does not, however, entitle @aimant to seek international review of the

national court decisions as though the international jurisdicticregeias

perary appellate jurisdiction. [ é] Wh a 't
decision itself constitutes a violation
show either a denial of justice, or a pregnof form to achieve an
internationally unlawful eng?*

488. The tribunal in Arif v. Moldova® also reaffirmed this limited review function of
investment tribunals. Specifically in regard to assessing denial of justice claims, the

tribunal held that:

[ é] i nternational tribunal s muatet refrai
appellate courts. They cannot substitute their own application and interpretation

of national law to the application by national courts. It would blur the necessary

distinction between the hierarchy of instances within the national judiciary and

the rde of international tribunals @ a] simple difference of opinion on the part

of the international tribunal is enouglo allow a finding that a national court

has violated international lat#.

489.  Also, the tribunal in Lemire v. Ukraine’® confirmed this view and expressly stated that it:

[ é Js not thereby suggesting that a breach occurs if the National Council

makes a decision which is different from the one the arbitrators would have

made if they were the regulators. The arbitratorsnatesuperior regulators;

they do not substitute their judgment for that of national bodies applying
national | aws. The international tribuna
has been a treaty violatiéi.

222 Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican St&® Case No ARB(AF)/97/2,
Award, 1 November 199€LA-17, 1 82.

223Mr. Franck Charles Arifv. Republic of MoldovalCSID Case No. ARB/11/23, Away@ April 2013, RLA-59.
224 |bid., 1 441, citingJ. PaulssonDenial of Justice in International LawCambridge University Press, 2005, 72
(footnotes omitted)

225 Joseph Charles Lemire Ukraing, ICSID Case No. ARB/06/18, Decision on Jurisdiction and Liability, 14 January
2010.

226 |bid., 11 283.
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490. It 1s on the basis of such an understanding that the Tribunal will not review the Ukrainian
court proceedings on the merits, but rather assess whether they amount to a breach of due

process and thus of Article 2 of the Treaty.**’

b. The Four Cases before thBkrainian Courts

491. At the core of the present dispute is the question of whether the treatment before the
Ukrainian courts as a result of which Claimant’s investment was ultimately lost, constituted

a violation of due process.

492, Inthis regard, it is clear that the acts of the judiciary are attributable to Ukraine and that, if
they fall short of an international standard as enshrined in fair and equitable treatment,

Ukraine can be held liable under the Treaty.

493, In the present case, however, what is problematic is the question of whether Claimant,
Krederi, was deprived of the opportunity to make its case before the Ukrainian courts or
whether it was rather third parties that may have suffered from judicial treatment possibly

falling short of fair and equitable treatment.

494, Ifthere was a denial of justice by the Ukrainian courts, as claimed by Claimant, the question
is to whom was it done: to [Company A], to [Company B], to [Company D], to [Company
C], to Krederi, or to others? Was a potential denial of justice committed via-a-vis
[Company A] in the Ukrainian court cases a fair and equitable treatment violation of

Krederi’s rights under the BIT?

495.  Express allegations of wrongdoing by the Ukrainian courts vis-a-vis the foreign investor
protected by the Treaty, Krederi, are limited, such as the alleged violation of the courts’
duty to notify [Company D] of the court proceedings concerning the annulment of the sale
in Case 2.%?® According to Claimant, “[Company D] was not properly notified of the date,

time and place of the court hearing. The writ of summons was delivered to the Prosecutor’s

227 See also the express request by Claimant in ClaimantHeostr i ng Brief, A& 85 (fdThe CIl al
Tribunal to review the domestic court cases as such. It simply wishes the Tribunal to assess the due process and see

in the judgments whether the due process is a trigger of protection, and partictdigdgof Article 2 of the BIT,

and also oftheni ni mum st andards of protection under customary

228 See below559et seq
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Office to be further delivered to [Company D]. However, there is no evidence of delivery

() Casel] €]

229 Claimant Memorial, 1 82 (b).

2305ee below602et seq

231 Claimant Déenceto Preliminary Objections and Reply on the Merits, 1 76.
282 Hearing Transcript D5:P1012:t3

233 Decision of the District Administrative Couft, é,]CE42.
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