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INTRODUCTION 
1. These Document Production Requests (“Document Production Request”) are served by the 

Claimant, Orla Mining Ltd (“Orla”) in the above referenced arbitration (the “Arbitration”), 
in accordance with the Revised Procedural Calendar as set by the Tribunal on February 13, 
2026.  Noting the contents of paragraph 15.2 of the Procedural Order No. 1 dated December 
20, 2024 (“PO1”), this Document Production Request is guided by IBA Rules on the Taking 
of Evidence in International Arbitration 2010 (the “IBA Rules”), in particular Articles 3 and 
9 of said rules. The form of this request adopts the standard Redfern Schedule available on 
ICSID’s website.1 

2. Unless otherwise specified, the following general observations paragraphs refer to each of 
Orla’s Document Production Requests and are set out upfront to avoid unnecessary repetition 
and encumbrance of the Redfern Schedule.  

GENERAL OBSERATIONS   
Definitions   

3. In this Document Production Request, Orla uses the following definitions:  

(a) Unless otherwise stated, the document requests adopt the same definitions used in Orla’s 
Memorial on Liability and Quantum dated March 28, 2025 (the “Memorial”). 

(b) A reference to an organ, department, ministry, agency (or subdivision thereof) of 
Panama shall include a reference to its predecessors. 

(c) “and” as well as “or” shall be construed either disjunctively or conjunctively as 
necessary to bring within the scope of the relevant request documents which might 
otherwise be construed to be outside its scope. 

(d) “CRA Report” refers to Expert Report of Dr. Tiago Duarte-Silva of Charles River 
Associates dated March 11, 2026. 

(e) “Document” means a writing, communication, picture, drawing, program or data of any 
kind, whether recorded or maintained on paper or by electronic, audio, visual or any 
other means and includes, for avoidance of doubt, all forms of records, reports (technical 
or otherwise), correspondence, letters, memoranda, recommendations, research notes, 
emails, text messages, social media messages, notes of telephone conversations, meeting 

 
1 Accessible on: https://icsid.worldbank.org/procedures/arbitration/convention/production-of-documents/2022 and 
https://icsid.worldbank.org/sites/default/files/Redfern%20Schedule.pdf  

https://icsid.worldbank.org/procedures/arbitration/convention/production-of-documents/2022
https://icsid.worldbank.org/sites/default/files/Redfern%20Schedule.pdf
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minutes and similar, as well as any annexes, addenda and exhibits accompanying these 
communications, including any drafts thereto.  

(f) “Expediente” has the meaning attributed to it in Article 201(44) of Law 38 of 2000 
(Administrative Procedure Act), whose translation in English is as follows “[a] 
collection of papers, documents, and other evidence pertaining to a matter or 
proceeding, compiled as a result of a request from an interested party or gathered ex 
officio by the administration for reasons of public interest” and shall be read in 
conjunction with Article 69 of Law 38 of 2000 (Administrative Procedure Act) which 
states that “[a]ll administrative actions must be recorded in writing and added to the 
respective file, except for oral actions authorized by law. The same applies to written 
submissions by the parties and their participation in the proceedings. Every 
administrative file must be paginated with consecutive numbering, recorded in ink or 
another secure method, in chronological order of document arrival, and must be 
registered in a book, computer, card file, or by any other secure recording method that 
allows verification of its existence and location, as well as its creation and filing dates”; 
and Article 201(2) of Law 38 of 2000 (Administrative Procedure Act) which establishes 
that actions are "a set of acts, diligences and procedures that make up a case file, lawsuit 
or proceeding in the governmental sphere. The term "actions" also refers to all the 
documents that constitute the case file, drafted during the course of the proceedings”. 

(g) “Gemell Report” refers to the Expert Report of Stephen Gemell dated March 28, 2025. 

(h) “including” means “including but not limited to”.  

(i) “Molino Mola & Troyano I” refers to the Expert Report of Drs. Edgardo Molino Mola 
y José A. Troyano dated March 28, 2025. 

(j) “MRYR Report” refers to the Expert Mining Report of Mario E. Rossi and Yani S. 
Roditis dated March 11, 2026.  

(k) “Panama” refers to the Republic of Panama, including all of its organs, ministries, 
agencies, instrumentalities, and subdivisions, whether at the national or local level, and 
all ministers, officials, employees, representatives, consultants and agents thereof, as 
well as any entity exercising governmental authority on behalf of the Republic of 
Panama or otherwise acting on the instructions of, or under the direction or control of, 
the Republic of Panama.  

(l) “Secretariat Report” refers to the Expert Report of Howard Rosen and Edward Tobis 
dated March 28, 2025.  
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(m) “TFB Report” refers to the Expert Report of Mr. Thomas F. Brady dated March 11, 
2026. 

(n) “WS” means Witness Statement. 

Existence 

4. Orla believes that each category of the Documents being requested exists, as there is evidence 
confirming that the types of Documents being requested are in existence or very likely to be in 
existence. There is sufficient evidence to suggest that Documents (at the very least, personal 
notes) would have been created in relation to each relevant Request. 

5. In the circumstances that no documents exist in relation to any given document request, 
Panama is requested to expressly confirm the non-existence of such documents. 

Specificity   

6. Orla hereby confirms that throughout this Document Production Request, it seeks the 
production of specific Documents, which Orla has identified with the highest degree of 
specificity possible in light of the documents and information available to Orla, each time 
seeking to identify a specific Document or group of Documents relating to a defined subject 
matter or a time period.  

Possession, Custody and Control  

7. Orla requests that Panama produce the Documents and/or categories of Documents in 
Panama’s possession, custody, or control that are described below, save for any documents 
that have already been submitted in this Arbitration by any party to date. These requests refer 
to Documents that are not in Orla’s possession, custody, or control.  

8. For the purpose of Article 3(3)(c) of the IBA Rules, Orla believes in good faith that the 
Documents it seeks are in Panama’s possession, custody, or control as they relate to events and 
matters in which Panama has participated and/or that relate to the claims or defenses Panama 
has asserted in this Arbitration. 

9. A reference to Documents held by Panama refers to all Documents within Panama’s 
possession, custody, or control, including Documents held by any of its organs, ministries, 
agencies, instrumentalities, and subdivisions, whether at the national or local level, and all 
ministers, officials, employees, representatives, consultants and agents thereof, as well as any 
entity exercising governmental authority on behalf of the Republic of Panama or otherwise 
acting on the instructions of, or under the direction or control of, the Republic of Panama, 
included but not limited to MICI, MiAmbiente, MITRADEL, Office of the Comptroller, Office 
of the President, the National Assembly, and their predecessors, as appropriate. 
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Production of Documentation and Responses to Requests 

10. For the production of any Document sought through this Document Production Request and 
ruled by the Tribunal to be relevant and material to this Arbitration, Orla requests that Panama 
responds in accordance with the following requirements: 

(a) Please refer to the production request number and, where applicable, the letter to which 
such Document is responsive;  

(b) Please produce all requested Documents in full, without abbreviation or abridgment, 
including different copies of the same Document (e.g. hard copy of a Document with 
manuscript annotations, a faxed copy of a Document, etc.); 

(c) Please produce all copies of any attachments, exhibits, appendices or equivalent of a 
Document; 

(d) Where a Document has been redacted, please indicate on the face of the Document that 
it has been redacted and the reason for such redaction; 

(e) Please produce all Documents electronically. The Documents should be produced in the 
following format: 

(i) On a labelled, removable, USB stick or via secure link;  

(ii) In separate PDF files for each Document, numbered consecutively; 

(iii) Insofar as any Documents were created and still exist in electronic form, in the 
native electronic format for all Documents, including metadata. 

11. Nothing in this Document Production Request is intended to be, or should be construed as, 
acceptance of Panama’s allegations, legal arguments, or defenses, asserted in this Arbitration. 
Orla reserves the right to respond in full to Panama’s submissions at the appropriate stage of 
this proceeding. 

12. Orla reserves the right to request the production of additional documents should the need to do 
so arise. 
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RESPUESTA DE PANAMÁ A LAS SOLICITUDES DE DOCUMENTOS DE ORLA 
 

1. De conformidad con la Sección 15 de la Orden Procesal No. 1 y el calendario procesal actualizado, 
Panamá presenta sus respuestas y objeciones a la Solicitud de Exhibición de Documentos de la 
Demandante del 1 de abril de 2026. Sin perjuicio de que Panamá objeta y responde a cada solicitud 
individual en el Calendario Redfern infra, el Estado también formula las siguientes observaciones 
generales, en respuesta a las “general observations” que Orla incluye supra y con el objetivo de, en 
palabras de Orla, “avoid unnecessary repetition and encumbrance of the Redfern Schedule”.  

2. En primer lugar, múltiples Solicitudes de Orla no cumplen con el estándar de relevancia exigido por el 
Artículo 3(3)(b) de las Reglas de la IBA sobre Práctica de Prueba en el Arbitraje Internacional (las 
“Reglas de la IBA”). 

3. Primero, los documentos objeto de exhibición deben dirigirse a probar hechos concretos, no 
calificaciones o conclusiones jurídicas. Es un principio elemental en materia probatoria que los 
documentos prueban hechos y la calificación jurídica de esos hechos, por ejemplo, si la conducta del 
Estado fue “arbitraria”, “no transparente” o “contraria al trato justo y equitativo”, es una cuestión que 
corresponde resolver al Tribunal con base en los hechos probados. Orla, sin embargo, justifica 
reiteradamente sus solicitudes alegando en términos genéricos que los documentos son relevantes para 
su alegación de que Panamá “actuó de manera arbitraria” o “no transparente”, sin identificar el hecho 
específico que los documentos supuestamente acreditan y del cual dichas conclusiones podrían 
eventualmente derivarse. Formular las solicitudes en estos términos amplios revela que Orla no busca 
corroborar un hecho determinado que ya ha identificado en sus memoriales, sino acceder a la 
documentación del Estado para ver si encuentra algo que le sirva para sustentar su calificación jurídica. 

4. Segundo, la Parte Solicitante debe saber y articular qué demostrará el documento solicitado, y no 
limitarse a especular con lo que podría encontrarse en él. No basta, por lo tanto, con afirmar que un 
documento revelará las intenciones, motivaciones o deliberaciones internas del Estado. El solicitante 
debe explicar, con base en elementos ya conocidos, que el documento probará una proposición fáctica 
específica y previamente identificada por él (es decir, que la intención, motivación o deliberación 
interna del del Estado es la que ya se alega en sus escritos). Lo contrario convertiría la fase de exhibición 
en “fishing expedition” proscrita por la práctica arbitral uniforme que exige que la exhibición se 
circunscriba a documentos identificados con precisión y cuya relevancia y materialidad hayan sido 
debidamente sustentadas. 

5. En segundo lugar, en numerosas solicitudes, Orla no busca documentos para descargar su propia carga 
de la prueba, sino para cuestionar las defensas y alegaciones de Panamá. Orla no puede utilizar la fase 
de exhibición de documentos para formular solicitudes cuyo propósito no es obtener documentos 
relevantes para el caso de Orla, sino cuestionar o socavar el sustento de las alegaciones que deben ser 
probadas por Panamá. Este tipo de solicitudes deben ser negadas. Como ha señalado la doctrina, “where 
a party files a request that broadly pertains to points relevant to its opponents burden, but not its own, 
it is often considered that such a request should be denied”2.  

 
2  N. O’Malley, Rules of Evidence in International Arbitration: An Annotated Guide, 2nd ed. (2019), extracto, RL-304, párr. 3.75 
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6. En tercer lugar, contrariamente a lo que afirma Orla3, sus Solicitudes no cumplen con el estándar de 

especificidad exigido por el Artículo 3(3)(a) de las Reglas de la IBA, que requiere “una descripción de 
cada Documento cuya exhibición se solicite que sea suficiente para identificarlo” y, al tratarse de 
categorías de documentos, “una descripción suficientemente detallada […] de la concreta y específica 
categoría de Documentos requeridos”. Este estándar requiere que las solicitudes estén “narrowly 
tailored”4, es decir, razonablemente limitadas en tiempo y materia en función de la naturaleza de los 
reclamos y defensas del caso. Las solicitudes que pretenden obtener “‘all documents’ within a vague 
time frame, ‘relating’ to a broad topic, will in most cases be judged by tribunals to be too broad or in 
violation of the ‘narrow and specific’ standard”5 de las Reglas de la IBA. Este es, precisamente, el tipo 
de falencias en que incurren las Solicitudes de Orla. 

7. Primero, en más de un caso, Orla ha solicitado categorías de documentos sin especificar “a date or date 
range, the allegation(s) to which the requested document or category of documents relate, and a 
reference to the pleading and/or the testimonial or expert statement that contains said allegation(s)”. 
La falta de definición del alcance temporal de las Solicitudes de Orla no solo excluye que puedan 
considerare “concretas y específicas” bajo las Reglas de la IBA, sino que es directamente contraria al 
párrafo 15.4 de la Orden Procesal No. 16. 

8. Segundo, las solicitudes de Orla adolecen, de forma generalizada, de indeterminación en su alcance 
material. En efecto, Orla recurre de manera sistemática a fórmulas genéricas como “all internal 
Documents”, o “preparatory Documents”, sin precisar criterios objetivos que permitan identificar qué 
Documentos entrarían en estas categorías. En algunas solicitudes Orla pretende dar una apariencia de 
especificidad listando ejemplos del tipo de documentos que busca. Sin embargo, dichas listas 
(i) incluyen categorías de documentos igualmente indeterminadas y (ii) son no limitativas, por lo que, 
en realidad, no aportan ninguna precisión al alcance material de las solicitudes de Orla. Además, en 
varias ocasiones, Orla solicita Documentos “regarding” – sin más – asuntos (e.g., el Proyecto Cerro 
Quema) o eventos (e.g., reuniones), abarcando así un universo prácticamente ilimitado de Documentos 
que pueden guardar relación – por tangencial que sea – con dichos asuntos y eventos, muchos de los 
cuales son irrelevantes para las cuestiones en disputa.  

9. Tercero, las solicitudes de Orla también son vagas y excesivamente amplias en su alcance personal. 
En algunas solicitudes (e.g., No. 81-82), Orla ni siquiera precisa las personas o entidades que estarían 
cubiertas por ella. En otras, Orla solicita Documentos de “Panamá” – término que define de forma 
excesivamente amplia, de manera que la búsqueda de los documentos solicitados sería imposible. Orla 
define “Panamá” como la República de Panamá, incluido “all of its organs, ministries, agencies, 

 
3  Ver párrafo 6 de la Introducción de Orla, (“Orla has identified with the highest degree of specificity possible in light of the documents 

and information available to Orla, each time seeking to identify a specific Document or group of Documents relating to a defined subject 
matter or a time period”). 

4  N. O’Malley, Rules of Evidence in International Arbitration: An Annotated Guide, 2nd ed. (2019), extracto, RL-304, párr. 3.35. (“The 
‘narrow and specific’ standard has generally been understood to apply to both the time-frame for a request for production,as well as 
subject matter, as was explained by an experienced tribunal: “In accordance with article 3.3(a) of the IBA Rules, the categories of 
documents to be produced shall be ‘narrow and specific’, which the Tribunal interprets to mean narrowly tailored, i.e., reasonably 
limited in time and subject matter in view of the nature of the claims and defenses advanced in the case”) 

5  N. O’Malley, Rules of Evidence in International Arbitration: An Annotated Guide, 2nd ed. (2019), extracto, RL-304, párr. 3.36. 
6  Orden Procesal No. 1, párr. 15.4 (“The description of a document or category of documents shall include a date or date range […]”). 
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instrumentalities, and subdivisions, whether at the national or local level, and all ministers, officials, 
employees, representatives, consultants and agents thereof, as well as any entity exercising 
governmental authority on behalf of the Republic of Panama or otherwise acting on the instructions of, 
or under the direction or control of, the Republic of Panama”. Esta definición abarca potencialmente a 
todos y cada uno de los organismos, entidades administrativas, funcionarios, empleados, representantes, 
consultores y agentes del Estado panameño, a nivel nacional y local, sin limitación alguna. Con una 
definición de tal amplitud, Panamá se vería obligada a realizar búsquedas que implicarían una carga 
manifiestamente gravosa, y desproporcionada. 

10. En tercer lugar, Orla señala que “[it] believes in good faith” que los documentos solicitados se 
encuentran en poder, custodia o control de Panamá porque “they relate to events and matters in which 
Panama has participated and/or that relate to the claims or defenses Panama has asserted in this 
Arbitration”. Esta ‘razón’ genérica es insuficiente para cumplir con el estándar que fija el artículo 
3(3)(c) de las Reglas de la IBA, conforme al cual, para cada Solicitud de Documentos, la parte 
solicitante debe declarar “las razones por las cuales […] supone que los Documentos requeridos están 
en poder custodia o control de la otra Parte”. Por lo tanto, Orla debía exponer las razones concretas 
por las cuales considera que cada categoría de Documentos solicitados estaría en poder, custodia o 
control de Panamá.  Esto se aplica a todas y cada una de las Solicitudes formuladas. Orla no lo ha 
hecho. 

11. Además, es absurdo suponer que el hecho de que los documentos “relate to” asuntos donde Panamá ha 
participado no establece, por sí solo, que Panamá posea, controle y/o custodie los Documentos 
solicitados. Conforme al derecho administrativo panameño las autoridades panameñas tienen la 
obligación legal de conservar únicamente los documentos que consten en expedientes administrativos 
que, como indica la propia Orla, están definidos en el Artículo 201(44) de la Ley 38 de 2000 como el 
“[c]onjunto de papeles, documentos y otras pruebas que pertenecen a un asunto o negocio, acopiado 
a consecuencia de una petición de parte u oficiosamente por la administración por razones de interés 
público”. En cuanto a los documentos generados por la administración, solo las “actuaciones 
administrativas” deben “constar por escrito” y “agregarse al expediente respectivo”7. En ese sentido, 
para todos los documentos que no formen parte de un expediente administrativo específico, Orla debía 
haber presentado evidencia circunstancial autónoma e individualizada que demuestre por qué es 
razonable suponer que dichos documentos existen y están en poder, custodia o control de Panamá. Orla 
no lo ha hecho. 

12. En cuarto lugar, contrariamente a lo que exige el artículo 3(3)(a)(ii) de las Reglas de la IBA, Orla no 
ha establecido los elementos “que razonablemente [permitan] cre[er] que existen” los documentos 
solicitados. Orla afirma, de forma genérica, que “[it] believes that each category of the Documents 
being requested exists, as there is evidence confirming that the types of Documents being requested are 
in existence or very likely to be in existence” y que “[t]here is sufficient evidence to suggest that 

 
7  Artículo 69 de la Ley 38 de 2000, (“Toda actuación administrativa deberá constar por escrito y deberá agregarse al expediente 

respectivo, con excepción de aquélla de carácter verbal autorizada por la ley. Lo propio se aplica a las gestiones escritas de las partes 
y a su intervención en el proceso. Todo expediente administrativo deberá foliarse con numeración corrida, consignada con tinta u 
otro medio seguro, por orden cronológico de llegada de los documentos, y deberá registrarse en un libro, computador, tarjetario o 
mediante cualquier medio de registro seguro, que permita comprobar su existencia y localización, al igual que su fecha de inicio y de 
archivo. El cumplimiento de lo establecido en este artículo será responsabilidad solidaria del Jefe o de la Jefa del Despacho y del 
Secretario o de la Secretaria, o de quien haga sus veces”) (el resaltado es nuestro).  
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Documents (at the very least, personal notes) would have been created in relation to each relevant 
Request ”. Orla, sin embargo, no ha especificado, para cada categoría de documentos solicitados, la 
“evidence” que supuestamente confirmaría su existencia. En consecuencia, la afirmación genérica de 
Orla resulta puramente especulativa y no satisface el estándar aplicable. El Tribunal no debe perder de 
vista que quien tiene la carga de probar la existencia razonable de los documentos solicitados es Orla y 
no corresponde trasladar a Panamá la carga de verificar la existencia de una categoría de documentos 
sin que Orla haya aportado prueba alguna de la razonabilidad de su existencia. 
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ORLA’S REPLY TO PANAMA’S RESPONSE TO  

ORLA’S REQUESTS FOR DOCUMENTS 

INTRODUCTION 
1. These Replies to Panama’s Objections to Orla’s Document Production Requests (“Replies to 

Panama’s Objections” or “Replies”) are served by the Claimant, Orla Mining Ltd. (“Orla”), 
in the above referenced arbitration, in accordance with the Revised Procedural Calendar as set 
by the Tribunal on February 13, 2026.   

2. Unless otherwise specified, the following general observations apply to all of Orla’s Document 
Production Requests (or “Requests”) (and Panama’s objections to the same) and are set out 
upfront to avoid unnecessary repetition and encumbrance of the Redfern Schedule.  

3. Unless otherwise specified, Orla continues to use the same definitions as in its original 
Document Production Requests. 

ORLA HAS COMPLIED WITH THE REQUIREMENTS OF ARTICLE 3(3) OF THE IBA 
RULES 
4. Orla rejects Panama’s characterization that Orla’s Requests did not meet the relevant standard 

required by Article 3(3) of the IBA Rules. 

Relevance and Materiality 

5. First, Panama contends that Orla’s requests fail to satisfy the relevance standard under Article 
3(3)(b) of the IBA Rules, on the basis that “the documents subject to disclosure must be 
intended to prove specific facts, not legal characterizations or conclusions” (emphasis 
Panama’s own). Panama further submits that “Orla […] repeatedly justifies its requests by 
arguing in general terms that the documents are relevant to its claim that Panama ‘acted 
arbitrarily’ or ‘non-transparently,’ without identifying the specific fact that the documents 
allegedly substantiate and from which such conclusions might eventually be derived”. 
However, Panama has not produced any authority in support of this sweeping proposition. This 
is perhaps not surprising, because Panama cannot do so. The proposition finds no support in 
the text, drafting history, or commentary on the IBA Rules. 

6. Article 3(3)(b) of the IBA Rules provides that a party must satisfy the tribunal that the 
requested documents are “relevant to the case and material to its outcome”. The Commentary 
on the revised IBA Rules confirms that “the relationship between the documents and the issues 
must be set forth in the request to produce with sufficient specificity so that the arbitral tribunal 
can understand the purpose for which the requesting party needs the documents” (emphasis 
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added).8 Neither the text of Article 3(3)(b) nor the authoritative Commentary lends any support 
to Panama’s proposition that “case” should be read as “specific facts”. To the contrary, the use 
of the word “issues” in the Commentary must refer to the issues that the Tribunal is called 
upon to decide – namely, whether Panama breached its treaty obligations to Orla and the 
quantum of compensation payable in respect thereof. 

7. Ironically, Panama’s own authority, Exhibit RL-0304-ENG (which it cites in alleged support 
of a different argument) in fact expresses the opposite view. O’Malley states: “[i]n sum, the 
rule in regard to relevance simply calls for the moving party to articulate why it believes that 
document Y will support contention X”.9 The author’s deliberate use of the word “contention” 
– meaning a point advanced or maintained in a debate or argument – rather than “fact”, 
demonstrates the hopelessness of Panama’s argument. It confirms that the IBA Rules require 
only that the requesting party articulate why it believes that the documents sought will support 
the contentions it advances, which is precisely what Orla has done (e.g., Orla’s relevance and 
materiality comment for Request No. 19 states: “[t]he requested Documents are relevant and 
material to Orla’s case on the Concession Contracts’ continuing validity and MCQSA’s 
acquired rights”). 

8. In any event, even if Panama’s argument did have any merit (which is denied), Panama cannot 
escape the reality that the facts which underpin Orla’s legal claims and the legal claims 
advanced by Orla are necessarily intertwined.  Panama’s actions over the years (i.e., facts of 
what Panama has said and done, provable by the documents sought) are also the same actions 
that the Tribunal would be analyzing to decide whether or not to characterize them as arbitrary 
or non-transparent. In other words, Orla is trying to build a complete factual picture of 
Panama’s behavior through the document requests. It will be up to the Tribunal to decide 
whether this behavior was arbitrary or non-transparent, but in order to do so, it needs to see the 
facts of the underlying behavior.  As such, there is nothing improper in Orla seeking to justify 
its requests by stating that the documents (which relate to specific facts) will go towards 
showing that Panama acted arbitrarily or non-transparently. 

9. Panama also contends that “in numerous requests, Orla is not seeking documents to meet its 
own burden of proof, but rather to challenge Panama’s defenses and allegations”. On this 
basis, Panama asserts that such “requests must be denied”, since “Orla cannot use the discovery 
phase to make requests whose purpose is not to obtain documents relevant to Orla’s case, but 

 
8 Exhibit CL-0213-ENG, “Commentary on the revised text of the 2020 IBA Rules on the Taking of Evidence in 
International Arbitration”, IBA Task Force for the Revision of the IBA Rules on the Taking of Evidence in 
International Arbitration / Consolidated Amendments, January 2021 (accessible at: 
https://www.ibanet.org/MediaHandler?id=4F797338-693E-47C7-A92A-1509790ECC9D).   
9 Exhibit RL-0304-ENG, N. O’Malley, Rules of Evidence in International Arbitration: An Annotated Guide, 2nd ed. 
(2019), excerpt, ¶3.72. 

https://www.ibanet.org/MediaHandler?id=4F797338-693E-47C7-A92A-1509790ECC9D
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rather to challenge or undermine the basis of the allegations that Panama must prove”. 

10. This argument finds no support in the text and drafting history of the IBA Rules, the scholarly 
consensus, or even Panama’s own legal authorities, which Panama mischaracterizes in its 
submissions. 

11. Indeed, the issue of the burden of proof was considered during the 2010 revision of the IBA 
Rules. The working group preparing the 2010 revision of the IBA Rules specifically considered 
and rejected the proposition that only a party bearing the burden of proof should be permitted 
to make document production requests: 

According to a member of the IBA Rules of Evidence Review Subcommittee, 
one of the issues of the 2010 Revision was whether only a party bearing the 
burden of proof could file a document production request. Despite this 
discussion, no such rule was introduced in the current IBA Rules. Therefore, 
the silence of the IBA Rules may be interpreted as meaning that it is not a 
requirement under the IBA Rules that the requesting party bears the burden 
of proof on a matter to be proved by the requested documents.10 (emphasis 
added) 

12. The 2020 IBA Rules (which may be used by the Tribunal as non-binding guidelines in its 
decisions on production of documents11) did not make any addition to deal with the burden of 
proof and thus are interpreted in the same way as the 2010 Revision on this point.  

13. Indeed, the 2020 IBA Rules permit a party to request documents that are “relevant to the case 
and material to its outcome”.12  The concept of materiality under the IBA Rules is not confined 
to documents that assist the requesting party in discharging its own burden of proof. A 
document is equally material to the outcome of a dispute if it prevents the opposing party from 
proving a fact on which it bears the burden, since in both cases the document may influence 
the tribunal’s determination.13 The reference in Article 3.7 of the IBA Rules to “the issues that 
the requesting party wishes to prove [by the documents requested] are relevant to the case and 
material to its outcome” is not restricted to issues on which the requesting party bears the 
burden of proof. A requesting party may “wish” to prove (or disprove) an issue that is relevant 

 
10 Exhibit CL-0215-ENG, “Chapter 5: Interpretation of the IBA Rules”, in R. Marghitola, Document Production in 
International Arbitration (International Arbitration Law Library), Vol. 33 (2015), pp. 55-56. 
11 Procedural Order No. 1, para. 15.2. 
12 IBA Rules 2020, Article 3(3)(b). 
13 Exhibit CL-0215-ENG, “Chapter 5: Interpretation of the IBA Rules”, in R. Marghitola, Document Production in 
International Arbitration (International Arbitration Law Library), Vol. 33 (2015), p. 56 (“Indeed, a requested 
document is not only material to the outcome of the dispute if it helps the requesting party discharge the burden of 
proof. It is also material if it prevents the requested party proving a fact. In both cases, the requested document may 
influence the outcome of the dispute.”) 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to 
Respondent’s Objections to Claimant’s Redfern Schedule dated April 1, 2026 

13 

 

to the case and material to its outcome without bearing the ultimate burden of proof.  As Gary 
Born has explained: 

The fact that a party bears the burden of proof on an issue does not make a 
document that it has requested any less relevant or material, nor any less 
important to the tribunal’s fact-finding mandate. […] It is both illogical and 
unfair to deny a party disclosure of documents otherwise subject to disclosure, 
merely because it does not bear the burden of proof with respect to the 
underlying issues to which the document is relevant.14  

14. Born’s analysis underscores a further consequence of Panama’s position: it would compromise 
the Tribunal’s own fact-finding mandate by permitting a party to bring forward evidence in 
alleged support of an asserted defense, but then withhold relevant and material documents that 
would undermine that very defense simply because the requesting party does not bear the 
burden of proof on the issue in question. 

15. Panama’s objection is also incompatible with the principle of equal treatment between the 
parties. As Reto Marghitola observes, “the burden of proof requirement is problematic from 
the point of view of the equal treatment of the parties as this criterion places the party that 
does not bear the burden of proof at a disadvantage”, and “the risk of the unequal treatment 
of the parties corroborates the view that the burden of proof should not be used as a 
requirement for document production under the IBA Rules”.15 

16. Furthermore, the academic commentary on which Panama relies in order to illustrate this point 
is mischaracterized and taken out of context. Panama asserts that “Orla cannot use the 
discovery phase to make requests whose purpose is not to obtain documents relevant to Orla’s 
case, but rather to challenge or undermine the basis of the allegations that Panama must 
prove”, and in support quotes that “as legal doctrine has noted, ‘where a party files a request 
that broadly pertains to points relevant to its opponent’s burden, but not its own, it is often 
considered that such a request should be denied’”, citing to Exhibit RL-0304-ENG.16  
Panama, however, fails to acknowledge the significant qualification in the author’s use of the 
phrase “often considered”. More importantly, that same text goes on to provide: 

While the interpretation of the relevance test discussed above appears most 
consistent with the wording of article 3.7 of the IBA Rules and general practice, 

 
14 Exhibit CL-0216-ENG, “Chapter 16: Disclosure in International Arbitration (Updated September 2022)”, in G. 
Born, International Commercial Arbitration (Third Edition) (2021), PDF p. 18. 
15 Exhibit CL-0215-ENG, “Chapter 5: Interpretation of the IBA Rules”, in R. Marghitola, Document Production in 
International Arbitration (International Arbitration Law Library), Vol. 33 (2015), p. 57. 
16 Exhibit RL-0304-ENG, N. O’Malley, Rules of Evidence in International Arbitration: An Annotated Guide, 2nd 
ed. (2019), excerpt, ¶3.75 
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there are those who advocate for a broader view in which relevance is 
decoupled from the requesting party’s burden of proof. […] Whichever 
approach is taken, however, it is important to note that tribunals have 
flexibility in applying these standards and may adopt varying views on their 
application as the circumstances may warrant.17 (emphasis added) 

Thus, on Panama’s own authorities, there is no general rule in international arbitration that 
document production requests must be limited to issues on which the requesting party bears 
the burden of proof. Accordingly, Panama’s assertion is without merit and should be rejected. 

17. Finally, as to Panama’s allegation that Orla has not explained but merely speculated what might 
be found within a document, Orla rejects this allegation and refers the Tribunal to the January 
2021 official IBA Commentary on the revised text of the 2020 IBA Rules which states, on 
page 10: 

all members of the 1999 Working Party and of the 2010 Review Subcommittee, 
from common law and civil law countries alike, recognised that arbitrators 
would generally accept such requests if they were carefully tailored to produce 
relevant and material documents. For example, if an arbitration involves the 
termination by one party of a joint venture agreement, the other party may 
know that the notice of the termination was given on a certain date, that the 
Board of the other party must have made the decision to terminate at a meeting 
shortly before that notice, that certain documents must have been prepared for 
the Board’s consideration of that decision and that minutes must have been 
taken concerning the decision. The requesting party cannot identify the dates 
or the authors of such documents, but nevertheless can identify with some 
particularity the nature of the documents sought and the general time frame 
in which they would have been prepared. Such a request may qualify as a 
“narrow and specific category of Documents”, as permitted under Article 
3.3(a)(ii).18 (emphasis added) 

18. Orla has met this standard in formulating its requests, even when it has not been able to identify 
every aspect of the document sought with exact detail. For example, in Request No. 6 (“All 
internal Documents within MiAmbiente discussing the need to decide the MCQSA’s 
application for the Category III EsIA and the applicable deadlines for the evaluation of the 
same between February 10, 2015 and May 25, 2023”), Panama complains that the Request is 

 
17 Exhibit RL-0304-ENG, N. O’Malley, Rules of Evidence in International Arbitration: An Annotated Guide, 2nd 
ed. (2019), excerpt, ¶3.77. 
18 Exhibit CL-0213-ENG, “Commentary on the revised text of the 2020 IBA Rules on the Taking of Evidence in 
International Arbitration”, IBA Task Force for the Revision of the IBA Rules on the Taking of Evidence in 
International Arbitration / Consolidated Amendments, January 2021 (accessible at: 
https://www.ibanet.org/MediaHandler?id=4F797338-693E-47C7-A92A-1509790ECC9D). 

https://www.ibanet.org/MediaHandler?id=4F797338-693E-47C7-A92A-1509790ECC9D
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not narrow and specific because it seeks “all internal Documents” over a period of more than 
eight years without identifying specific documents, authors, or other objective parameters. 
However, the Request is clearly defined by: (i) custodian (MiAmbiente); (ii) precise subject 
matter (the need to decide MCQSA’s application for the Category III EsIA and the applicable 
deadlines); and (iii) a time period that corresponds to the entire duration of the EsIA evaluation 
process – a delay that is itself central to Orla’s claims. Similarly, in Request No. 24 
(“Documents and communications exchanged between MICI and the Office of the Comptroller 
concerning whether, and on what basis, the Comptroller determined or concluded that 
Orla/MCQSA “had not obtained the LSO [i.e., social license to operate]”, dated between May 
25, 2023, and December 15, 2023”), Orla clearly indicates two custodians, the subject matter 
of those documents and communications and a defined time period of less than seven months 
This level of specificity is well within the parameters of Article 3(3)(a)(ii) of the IBA Rules. 
The fact that Orla has not identified individual officials by name within each entity does not 
render the Request insufficiently specific – indeed, it is entirely reasonable and proportionate 
to request documents and communications exchanged between two identified governmental 
entities on a clearly defined topic. The relevant officials are known to Panama, not to Orla, and 
it is reasonable to expect that Panama can identify the individuals within MICI and the Office 
of the Comptroller who were responsible for or involved in communications with the other 
governmental entity concerning the social license determination. 

Specificity 

19. The same argument applies to Panama’s arguments that Orla supposedly was not specific 
enough in identifying the documents, be it in temporal, material or personal scope.  Orla rejects 
these allegations but in any event, has sought to add additional details to its requests in order 
to assist the Tribunal. 

20. Moreover, some of the requests which did not specify the date or date range of the documents 
were actually self-evident in relation to the date range. For example, Request No. 48 
(“Documents containing or discussing the findings of environmental damages made by 
MiAmbiente regarding “projects that did move forward (such as Petaquilla Gold)” referenced 
in ¶45 of Panama’s Counter-Memorial”), is inherently bounded by the subject matter: it 
concerns the environmental damage findings relating to Petaquilla Gold and other projects 
referenced in ¶45 of the Counter-Memorial. Petaquilla Gold began operations in 2008, 
commenced commercial gold production in January 2010, abandoned the Molejón mine in 
2013, and had its concession revoked in July 2015 (Counter-Memorial ¶¶184-185). The 
relevant temporal period is thus self-evidently circumscribed by the operational life of the 
project. Similarly, in Request No. 68 (“The “presentations from technical experts, relevant 
stakeholders from the public, and non-governmental organizations who expressed specific 
concerns about the environmental impacts of metal mining – especially open-pit mining – due 
to the Minera Panamá Contract Law” referenced in ¶874 of the Counter-Memorial”) the date 
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range is inherently defined by the Request itself: the presentations were made during the 
National Assembly’s sessions that preceded the debate on Law 407, as referenced in paragraph 
874 of Panama’s Counter-Memorial. The relevant period is therefore self-evident.  

21. As to Panama taking issue with terms such as “internal documents” or “preparatory 
documents”, it is difficult to see how Panama can pretend these terms are not clear.  Internal 
documents are, as the name suggests, materials created, used, and stored within an 
organization, intended specifically for those within it, as opposed to external to it, such as third 
parties or the public at large.  In other words, it is clear that it refers to documents created 
within relevant Panamanian organs which were not shared outside those organs. Panama’s 
arguments are especially preposterous when one considers that Panama used the fact that the 
Technical Inspection Report No. 013-2020 (which forms the subject matter of the “Internal 
MICI Documents” requested in Orla’s Request No. 1) was a mere “internal report” which 
supposedly did not reflect the position of the Ministry (Counter-Memorial ¶233).  Panama 
cannot feign not to understand what “internal documents” mean for the purpose of Document 
Requests while at the same time deploying the same characterization in its Counter-Memorial.  

22. As for “preparatory documents”, that is a term of art, in French – travaux préparatoires – 
which comprise the documentary evidence of the negotiation, drafting, and discussion stages 
of a treaty, law, or legal instrument. These usually include notes, proposals, objections, reports 
and working papers, and are often used to interpret the intended meaning of a final text when 
it is ambiguous or unclear or to deeper understand the intention behind it. 

23. Orla has sought the “preparatory documents” in only three requests, namely Request No. 4 
(relating to the DEIA Technical Report Evaluating the Environmental Impact Study of May 
19, 2021, recommending approval of the Category III EsIA); Request No. 33, relating to the 
Executive Decree No. 23/2023 (Mining Moratorium Decree); and Request No. 39, relating to 
the preparatory Documents for the testimony of officials from MICI or other entities of the 
Executive Branch for the Cabinet Council to the Panamanian National Assembly on or about 
October 31, 2023, including presentations, explanatory memorandums, technical reports, 
briefing notes, or documents.  Orla believes that it is very clear what the term “preparatory 
documents” means in each of these contexts, but in any event has included additional 
explanations in its Replies to each of the above Requests. 

24. Moreover, the fact that Orla has not provided an exhaustive list of potential documents does 
not mean that Orla has not complied with the specificity requirement of Article 3(3)(a). As set 
out above, it is sufficient for Orla to identify “the nature of the documents”, for which the non-
exhaustive lists serve as illustrative examples.  

Existence and Possession, Custody or Control 

25. Article 3(3)(c)(ii) of the IBA Rules provides that a Request to Produce shall contain “a 
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statement of the reasons why the requesting Party assumes the Documents requested are in 
the possession, custody or control of another Party” (emphasis added). Orla has included a 
general statement, applicable to each of its Requests that “[f]or the purpose of Article 3(3)(c) 
of the IBA Rules, Orla believes in good faith that the Documents it seeks are in Panama’s 
possession, custody, or control as they relate to events and matters in which Panama has 
participated and/or that relate to the claims or defenses Panama has asserted in this 
Arbitration”. 

26. Panama has criticized this approach, stating that this generic reason is not sufficient and Orla 
should have set out specific reasons why it believes the requested Documents are in Panama’s 
possession, custody or control.  Orla maintains that its good faith belief statement, as well as 
the explanation of what an “expediente” is and what it should contain were sufficient for the 
purposes of Article 3(3)(c)(ii) standards. However, for completeness and avoidance of any 
doubt, Orla has included a possession, custody or control statement for each of its Requests as 
part of its Replies to Panama’s Objections.  

27. Moreover, Orla notes that the standard to be met in order to satisfy the element of possession, 
custody or control is that of a reasonable assumption (and not some higher standard), as set 
out in a leading commentary on the 2010 edition of the IBA Rules (which contains identical 
wording to Article 3(3)(c)(ii) of the 2020 edition): 

Article 3.3(c)(ii) does not require the requesting party to provide proof that 
the documents are held by another party. However, in practice, if the request 
is objected to by the opponent party, the requesting party will need to be able 
to persuade the tribunal that its assumption that the objecting party has the 
documents is a reasonable one. The circumstances giving rise to a belief that 
another party holds particular documents will be case-specific.19 (emphasis 
added) 

28. A similar requirement applies to the element of existence. Article 3(3)(a)(ii) of the IBA Rules 
merely requires that a party show that the requested Documents “are reasonably believed to 
exist”. Again, leading commentary on the 2010 edition of the IBA Rules (which contains 
identical wording to Article 3(3)(a)(ii) of the 2020 edition) confirms that the requesting party 
must satisfy the Tribunal “that there is a reasonable basis for belief in the existence of the 
documents”.20  There is no need to have a proof higher than a reasonable basis for belief, and 
Orla has satisfied this requirement in relation to its Requests. 

 
19 Exhibit CL-0214-ENG, R. M. Khodykin, C Mulcahy, N Fletcher, “A Guide to the IBA Rules on the Taking of 
Evidence in International Arbitration” (Kluwer Arbitration, 2019), ¶6.162. 
20 Id., ¶6.65. 
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1. Record Keeping 

29. Panama further argues that it is absurd to assume that the mere fact of having participated in 
the preparation or circulation of certain documents implies that the State possesses, controls 
and/or has custody of them. In addition, Panama contends that, under Panamanian 
administrative law, public authorities are only legally required to retain those documents that 
form part of administrative files. It is this position, in and of itself, that is legally untenable. 

30. Having ratified the ICSID Convention in 1996 and as a signatory to over thirty bilateral treaty 
investments and free trade agreements with investment chapters, Panama cannot now seek to 
slip through the net by attempting to reduce its record-keeping and document production duties 
to the narrow category of administrative files (Expediente). A State that has voluntarily 
submitted to the jurisdiction of international investment tribunals and undertaken to afford 
foreign investors the protections guaranteed by those instruments must be taken to have 
accepted the procedural corollaries of those commitments, including the obligation to preserve 
and, when called upon, to produce documents generated by its own public authorities in the 
exercise of their functions. Panama’s contrary position is not merely untenable as a matter of 
international procedural law and the principles of good faith that govern arbitral proceedings; 
it is, as demonstrated below, irreconcilable with Panama’s own domestic legal framework. 

31. Contrary to Panama’s assertions, the Panamanian legal framework does impose clear 
obligations on the State regarding the preservation, archiving and control of documents that go 
well beyond the narrow confines of administrative files (Expediente). These obligations extend 
to documents generated, received or used by public entities in the exercise of their functions, 
even where such documents do not formally constitute “administrative acts” that are recorded 
within the Expediente. 

32. Indeed, Law No. 13 of January 23, 1957 (Organic Law of the National Archives)21 governs the 
approach Panama should take in relation to document preservation. Article 1 of this Law 
provides: 

This Law establishes rules to create, organize, classify, store, manage, evaluate 
and dispose, as well as to facilitate access to and consultation of documents 
existing in the offices of the Republic, and to ensure the proper preservation of 
the country’s documentary records as these constitute a valuable part of the 

 
21 Exhibit CL-0217-SPA, Law No. 13 of January 23, 1957 (Organic Law of the National Archives). Please note that 
Law No. 13 was partially repealed by Decree Law No. 3 of July 8, 1999, only as to the provisions relating to the 
organizational structure of the Official Gazette and National Archives, not relevant for the purposes of the present 
document production. 
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Panamanian cultural heritage.22 

33. Likewise, Article 8 expressly requires public entities to maintain document management 
programs, without drawing any distinction as to whether such documents form part of 
administrative files: 

Article 8: All State agencies are obligated to establish and maintain internal 
document and records management programs, which shall include: 

a) The preparation of documents, in limited quantities, as necessary, 
regarding their organization, regulations, guidelines, and operation; 

b) The organization, safekeeping, cataloging, use, and disposal of their 
own documents; 

c) The management of an intermediate deposit for the documents of the 
respective agency, if the State’s central repository is unable to provide 
service; 

d) The establishment of schedules for the availability of documents, and 
the submission to the National Board of Documentation and Archives of 
the requests for authorization submitted to dispose of or transfer 
documents. This authorization may be granted on a continuous or 
permanent basis for a specific type of document; 

e) The uninterrupted cooperation with the National Board in the 
fulfillment of its duties.23  

34. Similarly, Law No. 51 of July 22, 2008, which regulates the creation, use and storage of 
electronic documents, expressly recognizes the State’s use of technological document storage. 
In particular, Article 50 provides that the State shall use technological document storage both 

 
22 Id., Article 1. Original Spanish: “La presente Ley fija normas para formar, organizar, clasificar, guardar, manejar, 
evaluar y disponer, así como para facilitar el acceso y consulta de documentos existentes en las oficinas de la 
República, y velar por la conservación adecuada de los fondos documentales del país en cuanto éstos constituyen 
parte valiosa del acervo cultural panameño.” 
23 Id., Article 1. Original Spanish: “Artículo 8: Todas las dependencias del Estado están obligadas a establecer y 
mantener en su seno programas de manejo de documentos y de archivos, que incluirán: a) La confección de 
documentos, en cantidades limitadas, a lo necesario, sobre la organización, reglamentación, pautas y funcionamiento 
de ellas; b) La organización, guarda, catalogación, uso y disposición de los documentos de su pertenencia; c) El 
manejo de un depósito intermedio para los documentos de la dependencia respectiva, si el depósito central del Estado 
no estuviere en condiciones de prestar servicio; d) La fijación de horarios para la disposición de documentos, y el 
sometimiento a la Junta Nacional de Documentación y Archivos las solicitudes que se presenten para la autorización 
a fin de poder eliminar o trasladar documentos. Esta puede ser dada con carácter continuo o permanente para 
determinada clase de documentos; e) La cooperación ininterrumpida con la Junta Nacional en el cumplimiento de 
sus atribuciones.” 
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internally and in its dealings with private parties and even authorizes the State to contract 
private document storage service providers that meet the applicable technical and legal 
requirements: 

Article 50. Use of Technological Document Storage by the State.  

The State shall use technological document storage within its internal 
operations and in its dealings with private parties in accordance with the 
provisions of this Law and the conditions established by regulation for each of 
its branches of government. The State may contract the services of any 
technological document storage service provider that meets the technical and 
legal requirements established in this Law and its regulations.24 

35. The legislative provisions cited above confirm that the State’s document preservation regime 
is in no way limited to administrative files (Expediente). The State is subject to broad, 
mandatory, and non-discretionary obligations to preserve and archive public documentation. 
These obligations extend beyond formally constituted administrative files and cover all 
documents (i) issued by public entities in the exercise of their administrative functions; (ii) 
received by public entities in the course of administrative proceedings; and, (iii) used or 
considered by public entities in the formation of administrative acts, regardless of whether they 
were formally incorporated into the main administrative file. 

36. This conclusion – namely, that the Panamanian legal framework imposes clear obligations on 
the State regarding the preservation, archiving, and control of documents – is not only 
grounded in the rules above, but is also reflected in and reinforced in Panama’s procedural law. 
Indeed, Panama’s rules of civil procedure in relation to production of documents, in particular 
Article 485 of the current Civil Procedure Code (formerly Article 893 of the Judicial Code) 
which grants courts a broad authority to request a wide range of documents from public 
authorities in the context of a judicial proceeding: 

ARTICLE 485 Admissibility of report evidence. 

At the request of a party, reports may be requested from any national or 
municipal public entity, autonomous, semiautonomous, or decentralized 
entity of the State, private public utility company, hospital, bank, insurance 
company, or research center regarding any of the following elements, which 

 
24 Exhibit CL-0218-SPA, Law No. 51 of July 22, 2008, Article 50. Original Spanish: “Artículo 50. Uso del 
almacenamiento tecnológico de documentos por el Estado. El Estado hará uso del almacenamiento tecnológico de 
documentos en su ámbito interno y en su relación con los particulares de acuerdo con lo establecido en la presente 
Ley y con las condiciones que se fijen reglamentariamente en cada uno de sus poderes. El Estado podrá contratar los 
servicios de cualquier prestador de servicios de almacenamiento tecnológico de documentos que cumpla con las 
condiciones técnicas y legales establecidas en esta Le y sus reglamentos.” 
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must pertain to facts to be proven in the proceedings: 

1. Certificates, copies, affidavits, opinions, investigations, reports, or 
documents of any nature. 

2. Information, reports, or statements regarding facts, incidents, or events 
of which they have knowledge, even if no written records exist. 

3. Facts, actions, figures, or other data derived from the files or records 
of the person submitting the report. 

Such evidence may also be requested by the judge, ex officio, for the purpose 
of verifying the parties’ assertions, provided that the parties have previously 
invoked it. 

Such reports shall be deemed to have been submitted under oath by the 
representative, official, or person responsible for them. 

The parties or their legal representatives, unilaterally or by mutual agreement, 
may request from any public or private entity copies of documents, reports, or 
administrative or judicial records not subject to legal confidentiality, stating 
that they are intended to serve as evidence in a judicial proceeding currently 
underway or about to commence.25 (emphasis added) 

37. The Third Chamber of the Administrative and Labor Matters of the Supreme Court of Justice 
further confirmed through Resolution of November 30, 2020 that “Article 893 of the Judicial 
Code [now Article 485 of the Civil Procedure Code] grants the rest of the Third Chamber the 
power to request from any public entity whatever it deems appropriate to verify the statements 
of the parties”.26  As such, Panamanian law specifically provides for a wide disclosure power 
to be made against public entities and Panama cannot hide behind unsupported and legally 
incorrect statements (1) that Panama is obliged to retain only the files which comprise the 
Expediente and (2) that therefore it is not reasonable to assume why the requested documents 
would exist and be in possession, custody or control of Panama. 

38. Accordingly, the preservation, custody, management and availability of documents under the 
State’s control does not constitute a discretionary power or a merely administrative matter, but 
rather a legal requirement aimed at ensuring institutional transparency and the effective 

 
25 Exhibit CL-0219-SPA, Law No. 402 of October 9, 2023 (Civil Procedure Code) (as amended), Article 485. 
26 Exhibit CL-0220-SPA, Judgment of the Supreme Court of Justice (Third Chamber) of November 30, 2020, 
Presiding Magistrate: Carlos Alberto Vásquez Reyes. (Administrative Litigation Claim for Damages filed by Carlos 
Alberto Martínez Sánchez, acting on behalf of Ocean Pollution Control, S.A., against the Panama Maritime 
Authority), p. 5. 
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exercise of the right of access to public information. This obligation is not limited to 
information contained in administrative files and is incompatible with the restrictive 
interpretation advanced by Panama in this proceeding.  

39. Moreover, the failure to include documents in the main file is the responsibility of the office 
handling the proceedings, and the failure to formally incorporate a document into the principal 
administrative file does not relieve the State of its obligation to preserve, locate, and produce 
documents when required by a competent authority, particularly in arbitral proceedings where 
there is a public interest and a right of access to the information underpinning relevant 
administrative decisions. Should Panama fail to duly produce the responsive documents 
following the order of the Tribunal or in breach of Panama’s agreement to produce that should 
properly exist in Panama’s possession, custody or control in line with Panamanian legislation, 
Orla will be seeking that the Tribunal make adverse references in relation to such failures to 
produce.  

2. Statements Made and Records Created by Public Officials 

40. Finally, the State cannot avoid responsibility for the conduct of public officials by simply 
alleging that an official expressed an “erroneous” or “incorrect opinion” or it was a “slip of 
the tongue” (Counter-Memorial ¶¶242, 261 and 340) or by alleging that “verbal statements 
by officials do not constitute legally binding commitments” and are “subjective criteria [and] 
personal perceptions” (Counter-Memorial ¶210) or “whatever the Minister may have stated 
verbally during a meeting cannot constitute the Ministry’s official position nor produce legally 
binding effects” (“Counter-Memorial ¶169). Similarly, Panama cannot allege that due to a 
document being an “internal memo” or an “internal report” (Counter-Memorial ¶¶233, 243, 
251, 418, 654) it could not be binding on the authority or could not constitute a source of rights 
for MCQSA.  

41. Panama also cannot reasonably argue that because a report “was prepared by an official of the 
DNRM and not by the Minister”, it “does not reflect the official position of the MICI” 
(Counter-Memorial ¶656) or that the document is “nothing more than a preparatory act 
subject to internal validation, which has no legal effect on those subject to administration 
under Panamanian law” (Counter-Memorial ¶¶233 and 243).  Panama relies on these types 
of arguments in a number of its Objections to Orla’s Document Requests, including:  

(a) Requests Nos. 4 and 39, where Panama argues that “preparatory documents, by 
definition, do not reflect the State’s conduct with respect to Orla’s alleged rights and, 
therefore, cannot be used to assess the State’s conduct in light of the Treaty’s standards 
of protection”; 

(b) Request No. 18, where Panama argues that “personal emails, text messages, and social 
media messages requested by Orla, by their very nature, reflect internal, informal 
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considerations or communications among officials that were neither disclosed externally 
nor communicated to Orla or MCQSA. Consequently, they cannot constitute evidence of 
the State’s conduct regarding Orla’s alleged rights nor can they be used to assess the 
State’s conduct in light of the Treaty’s standards of protection” and that “text messages 
and social media posts by public officials are personal communications that do not form 
part of the official records of state entities. Public entities have no obligation (nor the 
authority) to safeguard the personal communications of their officials and, therefore, 
such documents are not under the power, custody, or control of Panama”; 

(c) Request No. 20, where Panama argues that “text messages and social media posts by 
public officials are personal communications that do not form part of the official records 
of state entities. Public entities have no obligation (nor the authority) to safeguard the 
personal communications of their officials, and therefore, such documents are not under 
the possession, custody, or control of Panama”; 

(d) Requests Nos. 23 and 28, where Panama argues that that emails, text messages, and 
social media messages of public officials are “personal” and “do not externalize the 
conduct of the State”, nor “form part of the official records of state entities. Public entities 
have no obligation (nor the authority) to safeguard the personal communications of their 
officials, and therefore, such documents are not under the possession, custody, or control 
of Panama.”; 

(e) Request No. 42, where Panama argues that “[e]mails, text messages, and other personal 
and informal communications between legislators, by their very nature, reflect internal 
considerations and do not externalize the conduct of the State. To the extent that they do 
not constitute legislative acts nor express an official position of the National Assembly, 
such communications cannot be used to assess the State’s conduct”; and 

(f) Request No. 65, where Panama argues that “internal documents, by definition, do not 
externalize the State’s conduct with respect to Orla’s alleged rights and therefore, cannot 
be used to assess the State’s conduct in light of the Treaty’s standards of protection. 
MITRADEL’s internal deliberations do not constitute external acts of that state entity vis-
à-vis Orla. Consequently, the documents in question are not relevant to the resolution of 
the case”. 

42. These arguments amount to an impermissible attempt to deflect responsibility for the conduct 
of State organs and officials by re-characterizing that conduct as private or unofficial. As a 
matter of international law, such a distinction is untenable.  

43. The principles on State responsibility make clear that the conduct of State organs and persons 
exercising governmental authority is attributable to the State, irrespective of the form or 
medium through which such conduct is expressed, and irrespective of whether the State 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to 
Respondent’s Objections to Claimant’s Redfern Schedule dated April 1, 2026 

24 

 

subsequently seeks to disavow it.27 These rules are directly relevant to the question of record 
keeping and document production, because they confirm that documents created or held by 
officials in the exercise of their functions – including emails, text messages, and social media 
messages of public officials – are documents of the State, within the State’s possession, custody 
or control, and are subject to production.  

44. The tribunal in Amerra Capital Management et al. v. Mexico came precisely to this 
determination when addressing a similar objection by Mexico:  

With respect to Respondent’s objection that “text messages, communications 
by message applications like WhatsApp, Skype, or telegram, audio 
recordings” have a private nature, the Tribunal does not consider such 
communications to be excluded from the definition of Document under the 
IBA Rules. As such, where relevant to a document production request, 
responsive documents may include such communications held by an 
individual who is a representative of a Party (therefore being in the 
possession, custody or control of that Party), provided that the communication 
contains content that is responsive to the document request and is therefore 
relevant to the Parties’ dispute. Should specific privacy considerations arise in 
relation to a particular communication, the requested Party may seek 
directions from the Tribunal.28 (emphasis added)  

45. Nor can Panama take refuge behind its domestic law. Its objections to the production of such 
documents are equally untenable under Panamanian law.  

a. Principal of Good Faith/Trust and Respect for Own Acts 

46. The case law of the Supreme Court of Justice of Panama has made it clear that the principle of 
good faith that must govern the relationship between the State and private parties, which entails 
the protection of legitimate reliance/trust (confianza legítima) and respect for one’s own acts 
(venire contra factum proprium). Indeed, the relationship between the principle of good faith, 
the protection of legitimate reliance/trust, and respect for one’s own acts has been consistently 
addressed in the jurisprudence of the Supreme Court of Justice of Panama, including in its 
judgment dated March 23, 2006, submitted with the Expert Report of Molino Mola and 
Troyano (EM&JT-0014-SPA), in which the Court articulated the reasoning it has consistently 
adopted: 

 
27 Exhibit CL-0168-ENG, ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts with 
commentaries, Article 4 (Conduct of organs of a State), Article 5 (Conduct of persons or entities exercising elements 
of governmental authority), and Article 8 (Conduct directed or controlled by a State).  
28 Exhibit CL-0221-ENG, Amerra Capital Management et al. v. Mexico, ICSID Case No. UNCT/23/1, Procedural 
Order No. 5, dated March 13, 2024, ¶9. 
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The principle of good faith that must govern the relations between the State 
and its citizens, as it allows the latter to regain trust in the Administration, 
which, according to González Pérez, consists in the fact that, in the procedure 
for issuing the act that will give rise to the relations between the Administration 
and the citizen, the Administration will not adopt a confusing or ambiguous 
conduct that may later allow it to evade or distort its obligations.29 (emphasis 
added) 

47. This reasoning has likewise been reflected in subsequent court decisions of the Supreme Court 
of Justice of Panama, including in its judgment dated December 16, 2010, in which the Court 
further clarified as follows: 

The principle of good faith, which represents the foundation of legal relations 
in all spheres, also encompasses the protection of legitimate reliance/trust 
and the respect for one’s own acts.30 (emphasis added) 

48. In that judgment, the Supreme Court of Justice of Panama further held that, when the 
Administration creates outward signs that guide an individual towards a specific course of 
conduct, one of the forms of legitimate reliance/trust exists. The Court goes so far as to note 
that such outward signs do not necessarily need to be legally binding; it is enough that they are 
sufficiently conclusive to induce the individual to rely on the “appearance of legality” of the 
administrative action: 

From the foregoing, the Chamber considers that when the Administration 
creates outward signs which, even without being legally binding, guide the 
individual towards a specific course of conduct, one of the types of acts of 
legitimate reliance/trust is constituted, sufficiently conclusive, to induce the 
individual to rely on the “appearance of legality” of a particular 
administrative action, moving their will to carry out certain acts and 
investments of personal or economic resources, which subsequently do not 

 
29 EM&JT-0014-SPA, Judgment of the Supreme Court of Justice (Third Chamber) of March 23, 2006, Presiding 
Magistrate: Victor L. Benavides P. (Administrative Litigation Claim of Full Jurisdiction filed by Margarita Esilda 
Solórzano Bonilla against Note D.N.P.E. N-137-2001 of April 16, 2001, issued by the Director of the Social Security 
Fund), p. 10. Spanish original: “el Principio de la Buena Fe que debe regir en las relaciones del Estado y sus 
administrados, ya que les permite a éstos recobrar la confianza en la Administración, que consiste, según González 
Pérez en "que en el procedimiento para dictar el acto que dará lugar a las relaciones entre Administración y 
Administrado, aquella no va a adoptar una conducta confusa y equívoca que más tarde permita eludir o tergiversar 
sus obligaciones.” 
30 Exhibit CL-0222-SPA, Ruling of the Third Chamber of the Administrative and Labor Matters of the Supreme 
Court of Justice of December 16, 2010, Presiding Justice: Alejandro Moncada Carvajal, p. 11. Original Spanish: “El 
principio de la buena fe que representa el fundamento de las relaciones jurídicas en todos los ámbitos, comprende 
también la protección de la confianza legítima y el respeto por el acto propio.” 
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align with the consequences of these acts.31 (emphasis added) 

49. Furthermore, in the judgment dated October 14, 2020, submitted with the Expert Report of 
Molino Mola and Troyano (EM&JT-0013-SPA) – to which Panama referred in its Counter-
Memorial – the Supreme Court of Justice of Panama further elaborated on the principle of 
legitimate reliance/trust, establishing that it imposes on the Administration the duty to 
guarantee individuals respect for its own acts, and prohibits conduct that is irrational and 
inconsistent with its own prior acts, even where such conduct has some formal legal basis: 

In relation to the Public Administration, the principle of legitimate 
reliance/trust constitutes a limit on the exercise of public powers. This 
principle imposes on the administration the duty to guarantee individuals 
‘respect for its own acts’, that is, the prohibition of conduct which, ‘even if 
they have some formal legal basis, are irrational, in accordance with the 
Latin maxim venire contra factum proprium non valet’, ‘the obligation to 
grant the affected party a reasonable time period’, whenever it is necessary to 
modify pre-existing legal conditions, ‘the means to adapt to the new legal 
situation’ created thereby; and, finally, the duty not to require from the citizen 
‘more than what is strictly necessary for the fulfilment of the public purposes 
pursued in each case’.32(emphasis added) 

50. This judgment confirms that State representations, when coupled with consistent conduct, may 
give rise to legitimate reliance/trust, notwithstanding the absence of formal countersignature 
by the Comptroller General’s Office, even where such countersignature is legally required. 

51. Panama misinterprets this ruling, by arguing that it dismisses verbal statements as legally 
binding commitments and characterizes them as subjective criteria lacking legal existence 
(Counter-Memorial ¶210). This is incorrect. Far from excluding the legal relevance of verbal 

 
31 Id., p.10. Original Spanish: “De lo anterior, la Sala es del criterio que cuando la Administración genera signos 
externos que, incluso sin necesidad de ser jurídicamente vinculantes, orienten al particular hacia una conducta 
determinada, se configura uno de los tipos de actos de confianza legítima, lo suficientemente concluyentes, para que 
induzcan al particular, a confiar en la "apariencia de legalidad" de una actuación administrativa concreta, moviendo 
su voluntad a realizar determinados actos e inversiones de medios personales o económicos, que después no 
concuerdan con las consecuencias de los actos.” 
32 EM&JT-0013-SPA, Judgment of the Supreme Court of Justice (Third Chamber) of October 14, 2020, Presiding 
Magistrate: Cecilio Cedalise Riquelme (Payment Exception filed by La Plaza Productions, S.A. in the Executive 
Process for Coercive Collection followed by the Panama Tourism Authority)., p.9. Original Spanish: “En relación 
con la Administración Pública, el principio de confianza legítima constituye un límite al ejercicio de las potestades 
públicas. Este principio impone a la administración el deber de garantizar a los particulares 'el respeto del propio 
acto', es decir, la proscripción de comportamientos que 'aunque tengan algún tipo de fundamento legal formal, sean 
irracionales, según la máxima latina venire contra factum proprium non valet', 'la obligación de proporcionarle al 
afectado un plazo razonable', siempre que sea necesaria la modificación de las condiciones jurídicas preexistentes, 
'los medios para adaptarse a la nueva situación' jurídica creada por ésta y, finalmente, el deber de no exigir al 
ciudadano 'más de lo estrictamente necesario para la realización de los fines públicos que en cada caso persiga.” 
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statements, the decision confirms that any representations, whether written or verbal, may give 
rise to legitimate reliance/trust when supported by the State’s conduct.  

b. State Liability for the Actions of Public Officials 

52. Moreover, the State cannot avoid liability for the acts of a public official by seeking to qualify 
them as mistakes, allegedly not being carried out in the official function or by trying to distance 
itself from the public official in question.  In this context, Article 1645 of the Civil Code and 
Article 97 of the Judicial Code establish that the State shall be liable for the actions of public 
officials in the performance of their duties: 

The Civil Code of Panama, Article 1645: [….] 

The State, the decentralized institutions of the State and the Municipality are 
responsible when the damage is caused through the official to whom the 
management corresponds properly practiced, within the exercise of their 
functions. [    ]33 (emphasis added) 

and 

The Judicial Code of Panama, Article 97: 

The Third Chamber is responsible for proceedings arising from acts, 
omissions, defective or deficient performance by public servants, and 
resolutions, orders, or provisions executed, adopted, issued, or committed by 
public officials or national, provincial, municipal, and autonomous or semi-
autonomous public entities in the exercise of their functions or under the 
pretext of exercising them. Consequently, the Third Chamber shall have 
jurisdiction over the following administrative matters: 

1. Decrees, orders, resolutions, or any other acts, whether general or 
individual, in administrative matters, that are alleged to be illegal; [   ] 

5. Issues arising from the execution, performance, or termination of 
administrative contracts; [   ] 

8. Compensation for which State officials and other public entities are 
personally liable for damages caused by acts that this same Chamber amends 
or annuls; 

 
33 Exhibit CL-0229-SPA, Law No. 2 of August 22, 1916 (Civil Code) (as amended), Article 1645. Original Spanish: 
“El Estado, las instituciones descentralizadas del Estado y el Municipio son responsables cuando el daño es causado 
por conducto del funcionario a quien propiamente corresponda la gestión practicada, dentro del ejercicio de sus 
funciones.”  
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9. Compensation for damages arising from the liability of the State and other 
public entities for harm caused by infractions committed in the exercise of 
their functions or under the pretext of exercising them by any official or entity 
that issued the challenged administrative act; 

10. Compensation for which the State and other public entities are directly 
liable for the malfunctioning of the public services under their responsibility; 
[    ].34 (emphasis added) 

53. Furthermore, Article 34 of Law 38 of 2000 requires that administrative actions35 of public 
entities be carried out in adherence to the principle of strict legality (principio de estricta 
legalidad) and in accordance with the principle of uniformity to guarantee the timely 
performance of the administrative function. Ministers of State must ensure compliance of this 
principle across the departments they direct. The same provision mandates that the actions of 
public servants, including those carried out by Ministers of State, be guided by the principles 
of loyalty to the State, honesty, and efficiency, and that they be obligated to dedicate the 
maximum of their abilities to their assigned tasks. This provision expressly states: 

Article 34. Administrative actions in all public entities shall be carried out in 
accordance with the principles of informality, impartiality, uniformity, 
economy, expediency, and effectiveness, guaranteeing the timely performance 
of the administrative function, without prejudice to due process, with 
objectivity, and in adherence to the principle of strict legality. Ministers of 
State, Directors of decentralized entities, Governors, Mayors, and other Heads 
of Offices shall ensure compliance with this provision within the departments 
they direct. 

 
34 Exhibit CL-0330-SPA, Original Spanish: “ARTÍCULO 97. // A la Sala Tercera le están atribuidos los procesos 
que se originen por actos, omisiones, prestaciones defectuosas o deficientes de los servidores públicos, resoluciones, 
órdenes o disposiciones que ejecuten, adopten, expidan o en que incurran en ejercicio de sus funciones o pretextando 
ejercerlas, los funcionarios públicos o autoridades nacionales, provinciales, municipales y de las entidades públicas 
autónomas o semiautónomas. En consecuencia, la Sala Tercera conocerá en materia administrativa de lo siguiente: 
// 1. De los decretos, órdenes, resoluciones o cualesquiera actos, sean generales o individuales, en materia 
administrativa, que se acusen de ilegalidad; [   ] 5. De las cuestiones suscitadas con motivo de la celebración, 
cumplimiento o extinción de los contratos administrativos; [   ] // 8. De las indemnizaciones de que deban responder 
personalmente los funcionarios del Estado, y de las restantes entidades públicas, por razón de daños o perjuicios 
causados por actos que esta misma Sala reforme o anule; // 9. De las indemnizaciones por razón de la responsabilidad 
del Estado, y de las restantes entidades públicas, en virtud de daños o perjuicios que originen las infracciones en que 
incurra en el ejercicio de sus funciones o con pretexto de ejercerlas cualquier funcionario o entidad que haya 
proferido el acto administrativo impugnado; //10. De las indemnizaciones de que sean responsables directos el Estado 
y las restantes entidades públicas, por el mal funcionamiento de los servicios públicos a ellos adscritos.” 
35 Exhibit EM&JT-0004-SPA, Law No. 38 of July 31, 2000 (Administrative Procedure Act): it should be noted that, 
under Article 201(2) of Law 38 of 2000, administrative actions include any acts, diligences, or procedures that form 
part of a case file, lawsuit or proceedings in the governmental sphere, whilst the term “actions” also refers to all the 
documents that constitute the case file, drafted during the course of the proceedings. 
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The actions of public servants must be guided by the principles of loyalty to 
the State, honesty, and efficiency, and they shall be obligated to dedicate the 
maximum of their abilities to their assigned tasks.36 (emphasis added)  

54. Accordingly, when public officials adopt actions that induce a private party to undertake 
certain acts or incur expenses, and subsequently those public officials adopt confusing, 
ambiguous, or contradictory conduct, going against their own prior acts, the principles of good 
faith and strict legality are breached, thereby giving rise to State liability for the conduct of 
such officials.   

55. As to Panama’s arguments that “text messages and social media posts by public officials are 
personal communications that do not form part of the official records of state entities” and that 
“public entities have no obligation (nor the authority) to safeguard the personal 
communications of their officials, and therefore, such documents are not under the power, 
custody, or control of Panama” (see, e.g., Request No. 20), these are also not in line with the 
Panamanian law.  

56. Law No. 6 of 2002 (Law on Transparency in Public Management) defines “Information” 
(Información) in Article 1.4 as “any type of data contained in any means, document, or record, 
whether printed, optical, electronic, chemical, physical, or biological”37. The definition draws 
no distinction between data stored on a government server and data stored on an official’s 
personal mobile device when such device is used to carry out public functions. 

57. Moreover, Law No. 51 of July 22, 2008 (On electronic documents and technological storage), 
establishes the regulatory framework for the creation, use, and storage of electronic documents 
and electronic signatures in the Republic of Panama, in particular,38 as amended by Law No. 
82 of 9 November 2012,39. In particular Article 2 defines “Document” and “Electronic 
Document” as follows: 

Article 2. Definitions. For the purposes of this Law, the following terms are 

 
36 Id., Article 34. Original Spanish: “Artículo 34. Las actuaciones administrativas en todas las entidades públicas se efectuarán con arreglo a 
normas de informalidad, imparcialidad, uniformidad, economía, celeridad y eficacia, garantizando la realización oportuna de la función 
administrativa, sin menoscabo del debido proceso legal, con objetividad y con apego al principio de estricta legalidad. Los Ministros y las Ministras 
de Estado, los Directores y las Directoras de entidades descentralizadas, Gobernadores y Gobernadoras, Alcaldes y Alcaldesas y demás Jefes y 
Jefas de Despacho velarán, respecto de las dependencias que dirijan, por el cumplimiento de esta disposición. // Las actuaciones de los servidores 
públicos deberán estar presididas por los principios de lealtad al Estado, honestidad y eficiencia, y estarán obligados a dedicar el máximo de sus 
capacidades a la labor asignada.”. 
37 Exhibit CL-0223-SPA, Law No. 6 of 2002 (Law on Transparency in Public Administration). Original Spanish: 
“Información. Todo tipo de datos contenidos en cualquier medio, documento o registro impreso, óptico, electrónico, 
químico, físico o biológico”. 
38 Exhibit CL-0218-SPA, Law No. 51 of July 22, 2008 (Sobre documentos electrónicos y almacenamiento 
tecnológico). 
39 Exhibit CL-0224-SPA, Law No. 83 of November 9, 2012. 
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defined as follows: […..] 

16. Document. Writings, deeds, certificates, copies, printed materials, plans, 
drawings, tapes, charts, photographs, radiographs, discs, magnetic 
recordings, tickets, passwords, coupons, labels, stamps, telegrams, 
radiograms, and, in general, any movable object that has a representative or 
declarative character of a fact, an image, a sound, or an idea.  

17. Electronic document. Any electronic representation that gives testimony of 
a fact, an image, a sound, or an idea, independently of the medium used for 
its recording.40 (emphasis added) 

13. Law No. 83 of November 9, 2012, which amended Law No. 51 of 2008, further reinforced this 
framework by expanding the regulatory infrastructure for electronic transactions in 
government operations, in particular, in particular Article 3 defines “Channels” and 
“Electronic medium” as follows:  

Article 3. Definitions. For the purposes of this Law, the following terms shall 
be understood as follows: […..] 

4. Channels. Structures or means for the dissemination of the contents and 
services, including the in-person channel, telephone, and electronic, as well 
as others that currently exist or may exist in the future, such as mobile devices 
and digital terrestrial television. 

[…..] 

9. Electronic medium. Mechanism, installation, equipment, or system that 
allows the production, storage, or transmission of documents, data, and 
information, including any open or restricted communication networks, such 
as the Internet, fixed and mobile telephony, or others.41 (emphasis added) 

 
40 Exhibit CL-0218-SPA, Law No. 51 of July 22, 2008 (Sobre documentos electrónicos y almacenamiento 
tecnológico). Original Spanish: “Artículo 2. Definiciones. Para los efectos de la presente Ley, los siguientes términos 
se definen así: // [   ] // 16. Documento. Escritos, escrituras, certificaciones, copias, impresos, planos, dibujos, cintas, 
cuadros, fotografías, radiografías, discos, grabaciones magnetofónicas, boletos, contraseñas, cupones, etiquetas, 
sellos, telegramas, radiogramas y, en general, todo objeto mueble que tenga carácter representativo o declarativo de 
un hecho, una imagen, un sonido o una idea. // 17. Documento electrónico. Toda representación electrónica que da 
testimonio de un hecho, una imagen, un sonido o una idea, con independencia del soporte utilizado para su fijación”.  
41 Exhibit CL-0224-SPA, Law No. 83 of November 9, 2012, Article 3. Original Spanish: “Art. 3. Definiciones. Para 
los efectos de esta Ley, los siguientes términos entenderán así:[   ]  4. Canales. Estructuras o medios de difusión de 
los contenidos y servicios, incluidos el canal presencial, el telefónico y el electrónico, así como otros que existen en 
la actualidad o que puedan existir en el futuro, como dispositivos móviles y televisión digital Terrestre. [    ] 9. Medio 
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58. Read together, these instruments reflect Panama’s own legislative recognition that the State 
increasingly conducts its actions through electronic means. Panama cannot, on the one hand, 
promote and mandate the use of electronic means in government transactions while, on the 
other hand, claim in international proceedings that electronic communications of its officials 
are “personal”, particularly when they were carried out in the exercise of the public official’s 
functions. 

59. Article 485 of the current Civil Procedure Code (formerly Article 893 of the Judicial Code) 
referred to above, supports this position. Subsection 2 of Article 485 contemplates the 
production of information about facts “of which [public entities] have knowledge, even if no 
written records exist”. As such, considering that even information not contained in written 
records is subject to disclosure in legal proceedings, where written records do exist, i.e., in the 
form of text messages and WhatsApp exchanges between officials discussing official matters, 
there can be no basis for claiming that such communications fall outside the State’s obligation 
to produce. 

60. Accordingly, under Panamanian law, the relevant distinction is not the means of 
communication but its content. If a public official communicates about official matters through 
WhatsApp or text messages, those communications may qualify as “information” within the 
meaning of Law No. 6 of 2002, and may constitute “electronic documents” with full legal 
validity under Law No. 51 of 2008. 

61. To accept Panama’s argument would create a perverse incentive for public officials to conduct 
their work through informal messaging platforms to evade document production obligations. 

Panama’s Qualified Agreement to Produce 

62. Orla notes that in a number of Requests, Panama agrees to conduct a reasonable search of the 
requested documents.  However, in each instance, Panama adds one of the following 
limitations on production: 

(a) and to produce those relevant and material documents identified through such a search 
(provided that their production is not barred by any of the grounds set forth in Article 
9(2) of the IBA Rules) (e.g., Request No. 1); or 

(b) and to produce it (provided that its production is not precluded by any of the grounds 
set forth in Article 9(2) of the IBA) (e.g., Request No. 11). 

63. This additional language renders Panama’s offer to search for and produce relevant documents 

 
electrónico. Mecanismo, instalación, equipo o sistema que permite producir, almacenar o transmitir documentos, 
datos e informaciones, incluidos cualesquiera redes de comunicación abiertas o restringidas, como Internet, telefonía 
fija o móvil u otras”. 
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evasive and potentially meaningless. Such a blanket and unparticularized reservation which 
Orla cannot respond to is not permissible for the reasons set out below. In that event, the 
Tribunal should direct Panama to search for and produce all responsive documents without 
allowing Panama to apply any additional filter. 

64. The grounds set forth in Article 9(2) of the IBA Rules include all possible objections that 
Panama can levy against a request: 

The Arbitral Tribunal shall, at the request of a Party or on its own motion, 
exclude from evidence or production any Document, statement, oral testimony 
or inspection, in whole or in part, for any of the following reasons: 

(a) lack of sufficient relevance to the case or materiality to its outcome; 

(b) legal impediment or privilege under the legal or ethical rules 
determined by the Arbitral Tribunal to be applicable (see Article 9.4 
below); 

(c) unreasonable burden to produce the requested evidence; 

(d) loss or destruction of the Document that has been shown with 
reasonable likelihood to have occurred; 

(e) grounds of commercial or technical confidentiality that the Arbitral 
Tribunal determines to be compelling; 

(f) grounds of special political or institutional sensitivity (including 
evidence that has been classified as secret by a government or a public 
international institution) that the Arbitral Tribunal determines to be 
compelling; or 

(g) considerations of procedural economy, proportionality, fairness or 
equality of the Parties that the Arbitral Tribunal determines to be 
compelling. 

65. As per Procedural Order No. 1 and the updated procedural schedule, the time for Panama to 
include those objections was on April 22, 2026, i.e., when Panama filed its objections to Orla’s 
requests.  This is supported by Article 3(5) of the IBA Rules, which states: 

If the Party to whom the Request to Produce is addressed has an objection to 
some or all of the Documents requested, it shall state the objection in writing 
to the Arbitral Tribunal and the other Parties within the time ordered by the 
Arbitral Tribunal. The reasons for such objection shall be any of those set forth 
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in Articles 9.2 or 9.3, or a failure to satisfy any of the requirements of Article 
3.3. If so directed by the Arbitral Tribunal, and within the time so ordered, 
the requesting party may respond to the objection. (emphasis added) 

66. As such, if Panama were permitted to introduce objections on the grounds set forth in Article 
9(2) of the IBA Rules after the Parties have concluded the exchange of objections and replies 
to the document requests, its purported agreement to produce would be rendered completely 
meaningless. It would either (a) give Panama a second bite of the cherry in a way by allowing 
it to apply Article 9(2) objections unilaterally without affording Orla any opportunity to 
respond, or (b) impermissibly extend the document production phase of the arbitration if 
Panama, arguendo, insisted on submitting such objections in writing, and Orla were required 
to respond as per the terms of Article 3(5) above – essentially repeating the last two stages of 
document production again, in relation to Orla’s Document Requests only.  

67. As to the instances where Panama expressly said that it would produce “those relevant and 
material documents” in addition to the Article 9(2) filter it seeks to apply, Orla reiterates that 
to permit Panama to apply its own unilateral filter to the documents identified through its 
search would be to allow it to act as judge in its own cause, selectively withholding responsive 
documents on the basis of its own self-serving assessment of their relevance and materiality. 

68. In light of the above, in the circumstances where Panama agrees to undertake a search and 
produce documents thereafter, the Tribunal should order that it be understood that Panama has 
agreed to produce all responsive documents following the agreed searches, without reserving 
the right to or applying a second layer of review through relevance and materiality or other 
objections made possible by Article 9(2).  While Orla does not object to the exclusion of 
genuinely privileged documents (to be identified through a privilege log), Panama must not be 
permitted to invoke any additional objections to Orla’s requests save for those already 
submitted by Panama on April 22, 2026 to which Orla is replying through the present Replies 
to Panama’s Objections.  

69. Finally, Orla notes that in two Requests – No. 2 and No. 79 – Panama agrees to conduct a 
reasonable search for the documents but fails to state that it will produce the responsive 
documents following the search, rendering the agreement practically ineffective. Orla assumes 
this is a result of a drafting error as opposed to a consciously taken position. As such, Orla 
understands this as an agreement to search and produce the responsive requested Documents, 
and that such agreement should likewise be understood as not being subject to Article 9(2) or 
any impermissible qualification that Panama may seek to introduce at this stage. To the extent 
that Panama intends a different meaning, the Tribunal should direct Panama to search for and 
produce all responsive documents. 
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NOTE ON INTERPRETATION OF THE IBA RULES 2020 
70. We note that in the Spanish language Panama uses intermittently “relevant and material” 

(relevante y material) and “relevant and substantial” (relevante y sustancial). Guided by the 
unofficial Spanish translation of the IBA Rules from the IBA website,42 Orla will assume that 
both these expressions mean “relevant and material” within the meaning of Article 3(3)(b) of 
the IBA Rules, as opposed to an undefined “substantial” standard, and expects Panama to 
follow the same interpretation.   

71. In a similar vein, when Panama uses the phrase “concreta y específica” (concrete and specific), 
guided by the unofficial Spanish translation of the IBA Rules from the IBA website, Orla will 
assume that this means “narrow and specific” within the meaning of Article 3(3)(a)(ii) of the 
IBA Rules, as opposed to an undefined “concrete” standard, and expects Panama to follow the 
same interpretation. 

72. In the event of any disagreement as to the applicable standard, Orla draws the Tribunal's 
attention to the fact that the Spanish version of the IBA Rules expressly provide that “[i]n the 
event of any inconsistency between the English language versions and the translations into any 
other language, the English language version shall prevail”. 

 

 
42 Accessible at: https://www.ibanet.org/MediaHandler?id=3c8cad88-8bac-43c4-85ad-149fbd8a3cdc. 

https://www.ibanet.org/MediaHandler?id=3c8cad88-8bac-43c4-85ad-149fbd8a3cdc
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REDFERN SCHEDULE FOR CLAIMANT’S DOCUMENT REQUESTS 
 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

1. Internal MICI Documents relating 
to MICI Technical Inspection 
Report No. 013-2020 dated 
November 23, 2020, or the related 
MICI site inspection on November 
19-20, 2020,  

between November 1, 2020 and 
May 19, 2021 (the date the 
Technical Report on the evaluation 
was issued), 

including any drafts, instructions 
for the inspection, and subsequent 
analysis or response to the 
Report’s findings.  

 

Memorial 
¶¶130-132, 
298 et seq.; 
330 et seq. (in 
particular 
332), 482-483 

Counter-
Memorial 
¶233 

Molino Mola 
& Troyano I, 
¶¶42-43; 117-
141 (in 
particular 
¶¶126-130); 
144-150, 151 
and 161 

C-0013-SPA 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of the concessions 
held by MCQSA was arbitrary 
and non-transparent, and that 
MCQSA had acquired rights.  
Technical Inspection Report 
No. 013-2020 concluded that: 
“Minera Cerro Quema, S.A. 
has complied with the 
obligations of its concession 
contract, and there is no 
reason whatsoever to reject its 
extension application for 
extraction, nor its application 
for a copper exploration 
concession” (C-0013-SPA, p. 
5). This goes to support Orla’s 
argument that MCQSA 
complied with the conditions 
for the renewal of its 
concessions, and that MCQSA 
did have valid and current 
concessions on December 15, 
2023, meaning that Law 407 
was not applicable to the 
Concession Contracts and the 
latter were wrongfully and 
arbitrarily cancelled (Molino 
Mola & Troyano I, ¶150 and 
¶161). In rebuttal, Panama 
alleges that the report “is an 
internal report”, which also 
does not reflect the position of 
the Ministry (Counter-
Memorial ¶233).  

Sin que ello implique un reconocimiento de 
que la Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA, el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable de (i) los borradores del 
Informe de Inspección Técnica No. 013-
2020 que hayan sido elaborados por el 
MICI entre el 19 de noviembre de 2020 y 
el 23 de noviembre de 2020; (ii) las 
instrucciones para la inspección que fue 
objeto del Informe de Inspección Técnica 
No. 013-2020 que hayan sido elaboradas 
por el MICI entre el 1 de noviembre de 
2020 y el 19 de noviembre de 2020, y (iii) 
los análisis que haya elaborado el MICI 
sobre la base de los hallazgos de la 
inspección técnica entre el 23 de 
noviembre de 2020 y el 23 de enero de 
2021; y exhibir aquellos documentos 
relevantes y sustanciales que sean 
identificados mediante dicha búsqueda 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales previstas 
en el artículo 9(2) de las Reglas de la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que, 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “Internal MICI 

Orla acknowledges Panama’s agreement to conduct 
reasonable searched as set out in (i)-(iii) of its response, but 
does not understand why Panama decided to unilaterally edit 
the date range (set in the Request as November 1, 2020 - May 
19, 2021 to shorter timeframes without any explanation in 
relation thereto. Orla requests that the Tribunal order the 
search and production of each of the items (i)-(iii) for the 
entire period of November 1, 2020 through May 19, 2021.  

Moreover, Panama has sought to limit its agreement by 
undertaking to produce only those documents it considers 
“relevant and material” and subject to the condition that “their 
production is not barred by any of the grounds set forth in 
Article 9(2) of the IBA Rules”, rather than agreeing to produce 
all responsive Documents. This is not agreed and is 
impermissible, for the reasons set out at paragraphs 62 to 69 
of the introduction to these Replies to Panama’s Objections.   

Orla also rejects Panama’s suggestions that the Request is 
insufficiently specific, not relevant and material to the case or 
that the requested Documents do not exist or are not in the 
possession, custody or control of Panama.  

Specificity: 

There is nothing in Panama’s allegation that the Request is “a 
clear example of an abusive fishing expedition” (especially 
when one considers the breadth and vagueness of Panama’s 
own document requests). The Request relates to a specific 
event, a site visit to Cerro Quema by Panamanian officials 
which took place on November 19 and 20, 2020 and the 
Report which was generated following this visit and asks for 
documents generated in relation to the site visit or the Report 
which are internal to MICI for a period of just over six months, 
including “drafts, instructions for the inspection, and 
subsequent analysis or response to the Report’s findings”.  It 
might also include internal communications or memoranda or 
call notes, and yes, it may include documents relating to the 
logistics or the expenses in relation thereto – but considering 
that these are sought in relation to a very specific topic over a 
short period of time, there is no real confusion as to what Orla 
is asking about nor is there “an unjustified and excessively 
burdensome burden” on Panama to search for and produce the 
same, and Panama’s objection thus lacks any justification. 

Existence: 

Granted as 
requested.  
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No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

Documents” relacionados con el Informe de 
Inspección Técnica No. 013-2020, pero no 
identifica qué documentos internos en 
concreto solicita - más allá de la acotación 
genérica y no limitativa de “drafts, 
instructions for the inspection, and 
subsequent analysis or response to the 
Report's findings”. Esta formulación es 
excesivamente amplia y abarca una categoría 
indeterminada de documentos que podría 
incluir, por ejemplo, documentos relativos a 
la logística de la inspección de noviembre de 
2020, aprobaciones de viáticos de 
funcionarios, y otros documentos 
manifiestamente irrelevantes. Esta Solicitud 
es una fishing expedition e implica que, de 
acoger la misma, se le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Si bien Orla afirma genéricamente que habría 
“evidence confirming that the types of 
Documents being requested are in existence 
or very likely to be in existence”, no ha 
identificado la supuesta evidencia que 
permitiría llegar a esta conclusión respecto 
de los Documentos solicitados en esta 
Solicitud. En particular, Orla no ha explicado 
por qué es razonable presumir que existen 
documentos internos del MICI relacionados 
con el Informe de Inspección Técnica No. 
013-2020 que sean relevantes para su caso 
distintos al propio Informe. Quien tiene la 
carga de probar, al menos prima facie, la 
existencia de los Documentos solicitados es 
Orla. El Tribunal no debe acoger el intento 
de Orla de invertir la carga probatoria, 
pretendiendo que Panamá – sin ninguna 
prueba – verifique la existencia de una 
categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 

As to the existence, Panama cannot be seriously suggesting 
that Orla has failed to make out a reasonable suggestion that 
relevant internal MICI documents related to Technical 
Inspection Report No. 013-2020 exist. It would be impossible 
for a report to be produced following a site inspection without: 

1 instructions as to when, how and by whom the inspection 
should be conducted and the follow-up steps; 

2 instructions on the analysis of the findings of the 
inspection; 

3 instructions on how the analysis should be used for the 
report to be produced;  

4 various analyses of the findings of the inspection itself; 

5 drafts of the Report; and 

6 drafts and communications in relation to all of the items 
above. 

As set out at paragraph 28 of the introduction to these Replies 
to Panama’s Objections, Orla only has to show a reasonable 
belief that the document exists.  It is entirely reasonable to 
assume that all items listed  above must have been generated 
within MICI in order for the Report to come into existence, 
and subsequently, analysis of this Report leading up to May 
19, 2021, when the report concerning the Technical 
Evaluation of the 2015 EsIA application presented by 
MCQSA was issued by the DEIA (C-0200-SPA). This is 
especially so when the Report No. 013-2020 (C-0013-SPA) 
stated on p. 5 that MICI was to “follow up inter-institutionally 
on the completion of the decision phase of the Cat. III EIA 
evaluation process for the Cerro Quema Metal Ore 
Extraction project, which has been pending since mid-2016 
at the Ministry of the Environment”. 

As such, Panama’s arguments in relation to the alleged lack 
of existence of the Documents sought are entirely without 
merit.  

Possession, Custody or Control: 

The same reasons apply to Panama’s arguments in relation to 
possession, custody or control. Orla merely has to demonstrate 
that “its assumption that the objecting party has the documents 
is a reasonable one” (see paragraph 27 of the introduction to 
these Replies).  As set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections, in 
addition to Law 38 of 2000, Panama has various laws, such as 
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No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)). Orla no explica por qué o cómo los 
supuestos “Internal MICI Documents” 
asociados al Informe de Inspección Técnica 
No. 013-2020 sustentarían sus alegaciones 
de que el trato de Panamá a las concesiones 
de MCQSA habría sido arbitrario y no 
transparente. En todo caso, si Orla considera 
que el Informe apoya su posición, el 
documento relevante sería el propio Informe 
en su versión final (si es que existe). Orla, 
sencillamente, no indicó qué información 
adicional y relevante para su caso se 
encontraría en los Documentos solicitados. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)). No es suficiente 
afirmar, como pretende Orla, que los 
Documentos solicitados “relate to events and 
matters in which Panama has participated” 
para acreditar que éstos se encuentran en 
poder, custodia o control de Panamá. Orla 
debe demostrar las razones concretas por las 
cuales considera que los Documentos 
solicitados estarían en poder, custodia o 
control de Panamá.  Las entidades públicas 
en Panamá solo tienen el deber de conservar 
los Expedientes generados conforme a las 
disposiciones de la Ley 38 de 2000. En la 
medida en que un documento no sea 
incorporado a estos Expedientes, las 
entidades públicas no tienen la obligación de 
conservarlo. En este caso, Orla no ha 
identificado un Expediente específico en el 
que constarían los Documentos solicitados ni 
ha establecido –  en la medida en que dichos 
Documentos no consten en un Expediente – 
por qué estarían razonablemente en poder, 

Law No. 13 of 23 January 1957, Law No. 51 of 22 July 2008 
and Article 485 of Civil Procedure Code which provide for a 
wide document retention regime by the State, which extends 
beyond formally constituted administrative files 
(Expedientes) and covers all documents (i) issued by public 
entities in the exercise of their administrative functions; (ii) 
received by public entities in the course of administrative 
proceedings; and, (iii) used or considered by public entities in 
the formation of administrative acts, regardless of whether 
they were formally incorporated into the main administrative 
file. As such, it is simply wrong for Panama to argue that 
“Public entities in Panama are only required to retain records 
generated in accordance with the provisions of Law 38 of 
2000” and instead, Orla has shown a reasonable assumption 
that the requested Documents exist and are likely to be in 
Panama’s possession, custody or control.  

Relevance and Materiality: 

Finally, as regards relevance and materiality, the Article 
3(3)(b) criteria states that the requested documents should be 
“relevant to the case and material to its outcome”.  This is 
certainly the case with the present request. As Orla already 
explained in the justification for this Request, back in 
November 2020 the Report No. 013-2020 concluded that: 
“Minera Cerro Quema, S.A. has complied with the obligations 
of its concession contract, and there is no reason whatsoever to 
reject its extension application for extraction, nor its application 
for a copper exploration concession” (C-0013-SPA, p. 5).  It 
also stated on the same page that “if the concession extensions 
are not granted in a timely manner, Orla Mining Ltd shall 
have no option but to reduce its budget allocated for the Cerro 
Quema Project, and the country of Panama would lose the 
opportunity of bringing foreign direct investment that exceeds 
US$100 million”. These conclusions, made 
contemporaneously in 2020 immediately following the Cerro 
Quema site inspection are directly in conflict with Panama’s 
arguments made some six years later in this arbitration that 
Orla did not meet the requirements to carry out its mining 
projects in Panama (Counter-Memorial §2.3) and merely 
seeks to discredit the Report itself.  The requested Documents 
are relevant and material to show Panama’s contemporaneous 
(and not defensive post-factum) viewpoint as regards Orla’s 
investment – as compared to the sudden change a few years 
later, thus showing that Panama’s treatment of MCQSA’s 
concessions was arbitrary and non-transparent. 
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No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

custodia o control de Panamá. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

2. All versions (including drafts and 
final version) of MICI Technical 
Inspection Report No. 013-2020 
dated November 23, 2020. 

See references 
to Request 1 
above, plus  

Counter-
Memorial, 
¶232  

See explanation to Request 1 
above.  

In addition, Panama alleges 
(Counter-Memorial ¶232) 
that “the report is not signed by 
the alleged authors, so its 
authenticity and finality cannot 
be verified”. 

The requested Documents are 
relevant and material to the 
continued existence of the 
concessions and MCQSA’s 
acquired rights in relation to 
the same. 

Aunque, por los motivos expresados en la 
Solicitud No. 1, la Solicitud de Orla debería 
ser rechazada y sin que ello implique un 
reconocimiento de que la Solicitud cumpla 
con las exigencias de la OP1 y las Reglas de 
la IBA, el Estado, de buena fe, acepta 
realizar una búsqueda razonable de los 
Documentos Solicitados.  

 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches of the requested Documents. However, 
Orla notes that Panama has not agreed to produce the 
responsive Documents following such searches. An 
agreement to search is, without a concomitant obligation to 
produce, entirely devoid of practical content and effect. Orla 
therefore interprets Panama’s position as an agreement to both 
to search and produce the requested Documents, as set out  at 
paragraphs 62 to 69 of the introduction to these Replies to 
Panama’s Objections.  

Moreover, since Panama refers to the reasons set forth in 
Request No. 1, for the avoidance of doubt, Orla repeats its 
replies to Panama’s objections as set out in Request No. 1 
above mutatis mutandis. 

Granted as 
requested. 

3. The internal administrative file 
(Expediente), and other internal 
Documents of MiAmbiente 
relating to:  

(a) Resolution DV-001-2021 
dated May 21, 2021 
(disqualifying Minister 
Concepción);  

(b) Resolution DV-002-2021 
dated May 28, 2021 
(nullifying the 
disqualification); and  

(c) Resolution DM-0277-2021 
dated May 31, 2021 
(delegating decision-making 
authority to Vice Minister 
Monge)  

between May 1, 2021 and May 4, 
2023 (the date DEIA requested a 
reinspection of the project 
following the EsIA evaluation 
process). 

Memorial 
¶¶52-64, 71-
78, 104, 109-
110, 126-131, 
137-143, 151-
157, 166-167, 
171-174, 195, 
202, 205, 210, 
213, 217-227, 
248, 298 et 
seq., 306-312, 
331, 351, 361 

Counter-
Memorial 
¶253 

Molino Mola 
& Troyano I, 
¶¶184-191, 
245, 248 

C-0035-SPA  
C-0201-SPA  
C-0203-SPA  
C-0204-SPA  

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of the Category III 
EsIA filed by MCQSA was 
arbitrary and non-transparent.  

Panamanian law provided for a 
decision on the Category III 
EsIA to be made within 65 
days of its filing on February 
10, 2015, but instead the 
process took 8 years, with the 
MiAmbiente Minister and 
Vice Minister arbitrarily trying 
to avoid signing it (Memorial 
¶¶52-64, 71-78, 104, 109-110, 
126-131, 137-143, 151-157, 
166-167, 171-174, 195, 202, 
205, 210, 213, 217-227, 248). 

Molino Mola & Troyano I 
states that MiAmbiente’s delay 
in approving the EsIA was 
arbitrary (¶¶191 and 245, see 

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA, el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable de los Expedientes 
administrativos de las Resoluciones 
identificadas en la Solicitud de Orla; y 
exhibir aquellos documentos relevantes y 
sustanciales que sean identificados mediante 
dicha búsqueda (siempre y cuando su 
exhibición no esté impedida por alguna de 
las causales previstas en el artículo 9(2) de 
las Reglas de la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches of the administrative files of the 
Resolutions identified in Orla’s Request, although it notes that 
Panama has sought to limit its agreement by undertaking to 
produce only those documents it considers “relevant and 
material” and subject to the condition that “their production 
is not barred by any of the grounds set forth in Article 9(2) of 
the IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, for the 
reasons set out at paragraphs 62-69 of the introduction to these 
Replies to Panama’s Objections. The entirety of the 
“Expediente” concerning Resolutions DV-001-2021, DV-
002-2021 and DM-0277-2021 should be produced, as per the 
Request, and not merely those documents that Panama 
considers “relevant and material”. 

Orla also rejects Panama’s suggestions that the Request is 
insufficiently specific, not relevant and material to the case or 
that the requested Documents do not exist or are not in the 
possession, custody or control of Panama. 

Specificity: 

Considering that Orla has asked for a legally defined concept 
of “Expediente”, defined under Article 201(44) of Law 38 of 
2000 (Administrative Procedure Act) of Panama as “[a] 

Granted as 
far as the 
“expedientes
” are 
concerned. 

Denied for 
the surplus 
for lack of 
specificity. 
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 C-0336-SPA  

CL-0017-
SPA 

also ¶¶184-191 generally) and 
that “the lack of speed and 
efficiency in processing the 
extension and copper 
concession requests was 
contrary to the principles of 
good faith, legitimate trust, 
and legal certainty” (¶248). 

Panama argues that it was 
reasonable for Minister 
Concepción and Vice Minister 
Monge to have refrained from 
approving the Category III 
EsIA in order to preserve 
public order (Counter-
Memorial ¶253). 

se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita el Expediente 
administrativo de MiAmbiente “and other 
internal Documents” relacionados con las 
Resoluciones DV-001-2021, DV-002-2021 
y DM-0277-2021, pero no identifica qué 
“internal Documents” en concreto solicita, 
distintos de los que constarían en el 
Expediente administrativo. Esta Solicitud es 
excesivamente amplia y es, a todas luces, 
una fishing expedition abusiva que, de ser 
acogida, le impondría una carga injustificada 
y excesivamente gravosa a Panamá que la 
obligaría a buscar documentos 
indeterminados. Con esta Solicitud, Orla, 
evidentemente, persigue “trawl through 
documents to see if they support the 
applicant’s case’”43, lo cual no es permitido 
en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa,  pues no establece ninguna 
base para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no ha explicado por qué es razonable 
presumir que existen “internal Documents” 

collection of papers, documents, and other evidence 
pertaining to a matter or proceeding, compiled as a result of 
a request from an interested party or gathered ex officio by 
the administration for reasons of public interest” and given 
the facts that Article 69 of Law 38 of 2000 (Administrative 
Procedure Act) requires that “[a]ll administrative actions must 
be recorded in writing and added to the respective file, except 
for oral actions authorized by law. The same applies to written 
submissions by the parties and their participation in the 
proceedings. Every administrative file must be paginated with 
consecutive numbering, recorded in ink or another secure 
method, in chronological order of document arrival, and must 
be registered in a book, computer, card file, or by any other 
secure recording method that allows verification of its 
existence and location, as well as its creation and filing 
dates”; and that Article 201(2) of Law 38 of 2000 
(Administrative Procedure Act) establishes that actions are “a 
set of acts, diligences and procedures that make up a case file, 
lawsuit or proceeding in the governmental sphere. The term 
"actions" also refers to all the documents that constitute the 
case file, drafted during the course of the proceedings”, it is 
difficult to see how Panama can pretend to say that the 
Request does not identify a specific category of documents 
sought, is unduly burdensome or indeed, is an “abusive fishing 
expedition”. Orla merely asked Panama to produce the 
administrative file is it required to maintain (and 
consecutively paginate - i.e., maintain in an ongoing order) by 
Panamanian law.  As set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections, in 
addition to Law 38 of 2000, Panama has various laws, such as 
Law No. 13 of 23 January 1957, Law No. 51 of 22 July 2008 
and Article 485 of Civil Procedure Code which provide for a 
wide document retention regime by the State, which extends 
beyond formally constituted administrative files 
(Expedientes) and covers all documents (i) issued by public 
entities in the exercise of their administrative functions; (ii) 
received by public entities in the course of administrative 
proceedings; and, (iii) used or considered by public entities in 
the formation of administrative acts, regardless of whether 
they were formally incorporated into the main administrative 
file. As such, it is simply wrong for Panama to argue that 
“Public entities in Panama are only required to retain records 
generated in accordance with the provisions of Law 38 of 
2000” and instead, Orla has shown a reasonable assumption 
that the requested Documents exist and are likely to be in 
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de MiAmbiente distintos de los que 
constarían en los expedientes administrativos 
de las Resoluciones identificadas. Quien 
tiene la carga de probar, al menos prima 
facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)). En concreto, Orla no ha explicado 
por qué los expedientes y documentos 
internos asociados a las 3 resoluciones que 
menciona – todas emitidas en un lapso de 
menos de dos semanas – serían relevantes 
para establecer que el “delay in approving the 
EsIA was arbitrary”. Una simple afirmación 
genérica de que éste sería el caso no cumple 
con el estándar del artículo 3(3)(b) de las 
Reglas de la IBA. 

En tercer lugar, Orla no ha establecido que 
los “Documentos internos” estén en poder, 
custodia o control de Panamá, por los 
mismos motivos expuestos en la Solicitud 
No. 1, mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado.  

Panama’s possession, custody or control.  

Orla also repeats paragraph 21 of the introduction to these 
Replies in relation to Panama’s objection to “internal 
documents”, Panama clearly understands what this term is 
meant to mean. In this particular instance, e-mails, SMS, 
social media messages or notes likely passed within 
MiAmbiente that would explain why Vice Minister Monge 
did not go on to sign the Category III EsIA. One such internal 
document is expressly mentioned on page 1 of Resolution DV-
001-2021 (C-0201-SPA), namely “[i]n a letter without a 
number, submitted to the Office of the Vice Minister of the 
Environment on May 18, 2021, Engineer Milciades 
Concepción states that he is ineligible to endorse the 
Administrative Resolutions of Environmental Impact Studies 
in which he participated by providing his professional 
Environmental Consulting services to projects, individuals, 
and/or companies”. For the avoidance of doubt, Orla seeks a 
copy of this specifically identified letter.  

Existence: 

As to existence, Orla only has to show a reasonable belief that 
the document exists. Considering that Law 38 of 2000 requires 
“all administrative actions must be recorded in writing and 
added to the respective file” (Expediente), Orla has clearly 
established a reasonable belief that the Expediente in relation 
to the identified resolutions exist. It is also reasonable to 
assume that MiAmbiente has exchanged internal 
communications in relation to these resolutions, especially 
considering their unusual “tit-for-tat” nature – including a 
letter that was specifically identified in Resolution DV-001-
2021 (as set out above).  

Possession, Custody or Control: 

The same reasons apply to Panama’s arguments in relation to 
possession, custody or control. Orla merely has to demonstrate 
that “its assumption that the objecting party has the documents 
is a reasonable one” (see paragraph 27 of the introduction to 
these Replies).  Law 38 of 2000 requires Panama to maintain 
and regularly update the Expediente files. Moreover, as set out 
in paragraphs 29 to 39 of the introduction to these Replies to 
Panama’s Objections, Panama has various other laws, such as 
Law No. 13 of 23 January 1957, Law No. 51 of 22 July 2008 
and Article 485 of Civil Procedure Code which provide for a 
wide document retention regime by the State, which extends 
beyond formally constituted administrative files (Expediente) 
and cover all documents (i) issued by public entities in the 
exercise of their administrative functions; (ii) received by 
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public entities in the course of administrative proceedings; 
and, (iii) used or considered by public entities in the formation 
of administrative acts, regardless of whether they were 
formally incorporated into the main administrative file. As 
such, it is simply wrong for Panama to argue that “Public 
entities in Panama are only required to retain records 
generated in accordance with the provisions of Law 38 of 
2000” and instead, Orla has shown a reasonable assumption 
that the requested Documents exist and are likely to be in 
Panama’s possession, custody or control. 

Relevance and Materiality: 

Finally, as regards relevance and materiality, the Article 
3(3)(b) criteria states that the requested documents should be 
“relevant to the case and material to its outcome”. Orla has 
already mentioned, with reference to the relevant paragraphs 
151-157 of the Memorial that “the MiAmbiente Minister and 
Vice Minister arbitrarily tr[ied] to avoid signing” the Category 
III EsIA. In order to elaborate this for the Tribunal, what was 
strange in this incident was that on May 19, 2021, DEIA issued 
a second report concerning the Technical Evaluation of the 2015 
EsIA application by MCQSA, recommending the approval of 
MCQSA’s Category III EsIA.  This means that the Minister of 
Environment (Milciades Concepción at the time) was to sign 
the approval resolution within five working days (Memorial 
¶152; C-0200-SPA). However, Minister Concepción 
previously consulted on the Cerro Quema project and wanted to 
avoid an allegation of a conflict of interest. Thus, the first 
Resolution DV-001-2021 dated May 21, 2021 (C-0201-SPA), 
signed by Vice Minister Cindy Monge personally, (1) 
disqualified Minister Concepción from presiding over and 
deciding administrative proceedings concerning EsIA matters 
and (2) stated that the Vice Minister of MiAmbiente (i.e., Vice 
Minister Monge who signed the resolution) would assume 
responsibility over such administrative proceedings.  
However, only a week later, on May 28, 2021, Vice Minister 
Monge personally signed a second Resolution DV-002-2021 
(C-0203-SPA), which nullified the Vice Minister’s own 
resolution of only a week ago.  A mere three days later, on 
May 31, 2021, Minister Concepción personally interfered by 
signing Resolution DM-0277-2021 (C-0204-SPA), expressly 
delegating to Vice Minister Monge the decision-making 
authority (to review and decide on) the matters on which he 
was conflicted on – i.e., MCQSA’s Category III EsIA 
approval, and stating that it could not be “further delegated to 
another public servant. Failure to comply with this 
requirement will result in the nullity of the actions taken”.  
Vice Minister Monge failed to sign the resolution in breach of 
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legal deadlines and Orla is not aware why or if any other 
related documents were issued in relation to this, save for a 
suspicion that Minister Monge was “anti-mining” and despite 
the contemporaneous suggestion that the President himself 
ordered the signing of the resolution (C-0202-ENG). The 
above sequence of events shows apparent internal conflict 
within Panama and Panama’s response was that it was 
reasonable for Vice Minister Monge to refrain from approving 
the Category III EsIA in order to preserve public order 
(Counter-Memorial ¶253). Orla’s case remains that 
Panama’s decision was simply arbitrary and not based in any 
legal norms and the requested Documents are relevant and 
material in showing the same. 

4. Preparatory Documents within 
MiAmbiente of the DEIA 
Technical Report Evaluating the 
Environmental Impact Study of 
May 19, 2021, recommending 
approval of the Category III EsIA,  

dating between February 2, 2021 
(the date or requested reinspection 
of the Cerro Quema site) and May 
19, 2021. 

 

Memorial 
¶152, 331 

Counter-
Memorial 
¶¶116, 251 

C-0200-SPA  

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of the Category III 
EsIA filed by MCQSA was 
arbitrary and non-transparent.  

DEIA recommended that 
MCQSA’s EsIA application 
be approved (Memorial 
¶152), which in turn shows 
that MCQSA has complied 
with the requirements for the 
approval of the Category III 
EsIA as far back as May 2021, 
and that failure to approve the 
EsIA at that time was 
arbitrary and in breach of 
Panama’s Treaty obligations.  

Panama disputes this 
allegation, arguing the report 
formed part of the expression 
of the “environmental and 
social concerns regarding the 
Project” (Counter-
Memorial ¶116). Panama 
agrees that the report 
recommended the approval of 
the Category III EsIA, but 
seeks to invalidate the report’s 
findings (in particular the 
confirmation that MCQSA 
had complied with the 

El Estado objeta a la exhibición de los 
Documentos solicitados, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “preparatory 
Documents” de MiAmbiente relacionados 
con el Informe Técnico del DEIA de 19 de 
mayo de 2021, pero no identifica qué 
“preparatory documents” en concreto 
solicita. Esta formulación es excesivamente 
amplia y podría abarcar, entre otros, 
invitaciones a reuniones virtuales, registros 
de asistencia de los funcionarios 
involucrados en la evaluación, u otros 
Documentos sin relevancia probatoria. Esta 
Solicitud es una fishing expedition e implica 
que, de acoger la misma, se le impondría una 
carga injustificada y excesivamente gravosa 

Orla rejects Panama’s suggestions that the Request is 
insufficiently specific, not relevant and material to the case or 
that the requested Documents do not exist or are not in the 
possession, custody or control of Panama. 

Specificity: 

Panama’s allegation that this request is “an abusive fishing 
expedition” and its feigned lack of understanding as to what 
“preparatory documents” mean are without basis. As 
mentioned in paragraph 22 of the introduction above, 
“preparatory documents” (or travaux préparatoires) is a term 
of art, comprising the documentary evidence of the 
negotiation, drafting, and discussion stages of a treaty, law, or 
legal instrument. These usually include notes, proposals, 
objections, reports and working papers. In this instance it is 
used to mean the Documents which were used in order to 
prepare the May 19, 2021 Technical Report (C-0200-SPA). 
This would include, for example, the various notes and 
memoranda which were used in the preparation of the Report 
and listed throughout the Report.  Orla already has a copy of 
many of these documents (which, for avoidance of doubt, are 
not being sought here), but it does not have, for example  
Resolutions IRC-002-12 and IRC-021-2007, Resolutions 
IRC-089-2009, IAR-116-2000, IRC-050-2001, and IRC-001-
2005, mentioned on page 1 of the document. 

Existence: 

As to existence, Orla only has to show a reasonable belief that 
the Documents exist, and here, existence is beyond reasonable 
doubt. Panama cannot be seriously suggesting that there is no 
reasonable suggestion that there do not exist any documents 
which were used in the preparation of the Technical Report.  
As pointed out above, the Technical Report of May 19, 2021 

Granted as 
requested. 
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requirements for the approval 
of the EsIA) by saying it is an 
“internal report” with limited 
effect, not binding on the 
Minister, and that internal 
notes and reports are 
preparatory acts which have 
no legal effect on the rights of 
MCQSA (Counter-
Memorial ¶251). 

The requested Documents are 
relevant and material to 
assessing whether the report 
was understood in the 
Ministry as internal, not 
binding or subject to change. 

a Panamá. Con esta Solicitud, Orla, 
evidentemente, persigue “trawl through 
documents to see if they support the 
applicant’s case’”44, lo cual no es permitido 
en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa,  pues no establece ninguna 
base para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no da una explicación de por qué los 
“preparatory documents” solicitados - 
distintos de los que ya constan en el 
expediente administrativo del EsIA 
Categoría III - razonablemente existirían. 
Quien tiene la carga de probar, al menos 
prima facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)), por al menos dos motivos 

(C-0200-SPA) itself references numerous inputs and 
evaluative materials throughout its pages 4-13, including prior 
resolutions, technical assessments, and field reports. It is 
impossible for a detailed technical evaluation culminating in 
an approval recommendation to have been produced without 
underlying documentary inputs. It is also reasonable to 
assume that there would exist other preparatory notes, 
memoranda, communications or analysis, on the basis of 
which the Report was prepared.  

Possession, Custody or Control: 

Panama’s argument that Orla already possesses the Category 
III EsIA file is only partially correct. While Orla has a copy of 
the Category III EsIA file, it does not have copies of all 
documents that informed the Report. Specifically, Orla does 
not possess Resolutions IRC-002-12, IRC-021-2007, IRC-
089-2009, IAR-116-2000, IRC-050-2001 and IRC-001-2005, 
referenced on page 1 of the Report, nor any other internal 
evaluative memoranda, draft analyses, inter-departmental 
communications or preparatory notes that were used in the 
Report’s preparation but not formally incorporated into the 
Expediente. Moreover, as set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections, 
Panama’s document retention obligations under Law No. 13 
of 23 January 1957, Law No. 51 of 22 July 2008 and Article 
485 of the Civil Procedure Code extend beyond formally 
constituted Expedientes and cover all documents issued, 
received or used by public entities in the exercise of their 
administrative functions. It is therefore reasonable to assume 
that Panama retains these materials.  

Relevance and Materiality: 

Finally, as regards relevance and materiality, the Article 
3(3)(b) criteria states that the requested Documents should be 
“relevant to the case and material to its outcome”. The 
requested Documents are directly relevant and material to 
Orla’s case. 

First, as already set out in paragraphs 9 to 16 of the 
introduction to these Replies to Panama’s Objections, there is 
no general rule in international arbitration that document 
production requests must be limited to issues on which the 
requesting party bears the burden of proof, as such this 
objection by Panama is meritless.   
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Primero, la exhibición de documentos no es 
un ejercicio para solicitar documentos que 
probarían hechos cuya carga corresponde 
probar a la contraparte o para criticar 
(mediante interrogatorios) la supuesta falta 
de prueba de la contraparte. Sin embargo, 
esto es lo que busca la Demandante con esta 
Solicitud. Panamá ha explicado que el 
Informe Técnico del DEIA es un informe 
interno que no vincula al Ministro ni lo 
obliga a aprobar el EsIA (Contestación, 
párr. 251). Lo que busca Orla con esta 
Solicitud es cuestionar el sustento probatorio 
de esta afirmación (“assess[] whether the 
report was understood in the Ministry as 
internal, not binding or subject to change”). 
Orla no solicita los Documentos para probar 
alguna afirmación hecha en su Demanda. En 
efecto, si bien Orla incluye los párrafos 152 
y 331 de su Demanda en la columna de 
‘referencias’, en la justificación de su 
Solicitud no explica la relación que habría 
entre los Documentos solicitados y los 
argumentos que esgrime en dichos párrafos. 
Esta Solicitud no es más que un intento de 
convertir la fase de exhibición de 
documentos en un interrogatorio a la 
Demandada. Este abuso no puede ser 
amparado por el Tribunal. Panamá se reserva 
el derecho de responder a los 
cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno. 

Segundo, los documentos preparatorios, por 
definición, no externalizan la conducta del 
Estado respecto de los supuestos derechos de 
Orla y, por lo tanto, no pueden ser utilizados 
para valorar la conducta del Estado a la luz 
de los estándares de protección del Tratado. 
En consecuencia, los documentos en 
cuestión no son materiales para la resolución 

Second, as to Panama’s argument that the report is “internal, 
not binding, or subject to change” (and Panama, ironically, 
suddenly recognizing what an “internal document” means), 
the fact that the document is internal does not mean it is not 
relevant and material. As set out at paragraphs 40 to 61 of the 
introduction to these Replies, Panama’s assertion that such 
report is “internal” is a red herring: the conduct of State organs 
and persons exercising governmental authority is attributable 
to the State, irrespective of the form or medium through which 
such conduct is expressed, and irrespective of whether the 
State subsequently seeks to disavow it. The requested 
Documents would go to testing Panama’s post-hoc 
characterization of the Report as non-binding. 

As Orla has already explained, the Report shows that the 
DEIA recommended that MCQSA’s EsIA application be 
approved (Memorial ¶152; C-0200-SPA, p. 9445), which in 
turn shows that MCQSA has complied with the requirements 
for the approval of the Category III EsIA as far back as May 
2021.  Panama’s contemporary arguments in 2026 that the 
report is an “internal report” with limited effect, not binding 
on the Minister, and that internal notes and reports are 
preparatory acts which have no legal effect on the rights of 
MCQSA (Counter-Memorial ¶251) cuts across Panama’s 
apparent readiness to approve the Category III EsIA 
(especially when taken together with the Concepcion/Monge 
resolutions discussed in Request No. 3 above. The underlying 
documentary inputs are directly probative of whether the 
Report reflected a thorough, considered evaluation – and thus 
whether Panama’s subsequent failure to approve the EsIA 
despite its own agency’s recommendation was arbitrary and 
non-transparent.  



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to Respondent’s Objections to Claimant’s Redfern 
Schedule dated April 1, 2026 

45 
 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

del caso.  

En tercer lugar, los Documentos solicitados 
ya están en poder, custodia o control de Orla 
(Reglas de la IBA, art. 3(3)(c)(i)). Orla ya 
tiene en su poder, custodia o control el 
expediente del EsIA Categoría III, como 
resulta de la copia del Informe Técnico del 
DEIA que Orla aportó al expediente y que 
contiene la foliatura del expediente 
administrativo (C-200). Los documentos 
utilizados como insumo para la elaboración 
del Informe (mencionados a lo largo del 
mismo) ya obran en dicho expediente 
administrativo y sus folios están 
referenciados en el Informe. 

Adicionalmente, Orla no ha establecido las 
razones que permitan suponer que los 
Documentos solicitados – distintos de los 
que constan en el Expediente administrativo 
del EsIA Categoría III – estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)). Panamá se remite a lo 
expuesto en este sentido en la Solicitud No. 
1. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

5. The internal administrative file 
(Expediente) and related 
Documents on the basis of which 
MiAmbiente recommended 
approval of the Category III EsIA 
in its Technical Report of May 19, 
2021.  

dating between February 2, 2021 
(the date or requested reinspection 
of the Cerro Quema site) and May 
19, 2021. 

See references 
to Request 4 
above. 

See explanation to Request 4 
above.  

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA, el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable del Expediente administrativo 
de la Solicitud de aprobación del EsIA 
Categoría III (del cual forma parte el 
Informe Técnico del 19 de mayo de 2021); 
y exhibir aquellos documentos relevantes y 
sustanciales que sean identificados mediante 
dicha búsqueda (siempre y cuando su 
exhibición no esté impedida por alguna de 
las causales previstas en el artículo 9(2) de 
las Reglas de la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 

Orla acknowledges Panama’s agreement to conduct a 
reasonable search of the administrative record of the Request 
for approval of the Category III EsIA, although it notes that 
Panama has sought to limit its agreement by undertaking to 
produce only those documents it considers “relevant and 
material”  and subject to the condition that “their production 
is not barred by any of the grounds set forth in Article 9(2) of 
the IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, for the 
reasons set out at paragraphs 62 to 69 of the introduction to 
these Replies  to Panama’s Objections. The entirety of the 
Expediente should be produced. 

Since Panama objects to this Request “for the same reasons 
set forth in Request No. 4”, Orla repeats its replies to Panama’s 
objections as set out in Request No. 4 above mutatis mutandis.  
As to Panama’s additional reasons, Orla also rejects Panama’s 
objections to the remainder of the Request. 

Granted as 
requested. 
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al resto de esta Solicitud, por los mismos 
motivos expuestos en la Solicitud No. 4, 
mutatis mutandis, así como los siguientes 
motivos adicionales:  

En primer lugar, la categoría de 
Documentos solicitados por Orla no es 
“concreta y específica” (Reglas de la IBA, 
artículo 3(3)(a)(ii)).  Orla solicita “related 
Documents” al Informe Técnico que 
recomendó la aprobación del EsIA Categoría 
III sin establecer criterio alguno que permita 
determinar objetivamente qué documentos 
estarían abarcados por esta categoría 
indeterminada.  

En segundo lugar, al ser excesivamente 
amplia y vaga, la Solicitud de Orla podría 
abarcar, entre otros, copias impresas de la 
normativa ambiental consultada por los 
funcionarios del DEIA (y que se encuentra 
en el dominio público), fotografías del sitio 
sin relevancia, manuales de procedimiento 
interno del DEIA, etc. Ninguno de estos 
documentos tendría relevancia probatoria 
para las alegaciones de Orla, pero todos 
podrían considerarse “related” al Informe 
Técnico bajo la vaga e indeterminada 
formulación de la Demandante. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

Specificity: 

Panama alleges that the term “related Documents” is vague 
and could encompass irrelevant materials such as printed 
copies of environmental regulations, site photographs or 
procedure manuals. This mischaracterizes the Request. In 
context, “related Documents” refers to the substantive 
documentary inputs that informed the Technical Report’s 
recommendation – i.e., the technical analyses,  draft findings, 
memoranda, inter-departmental communications and 
evaluative materials on the basis of which MiAmbiente 
concluded that MCQSA’s EsIA application should be 
approved. The Request is limited to its custodian 
(MiAmbiente/DEIA), a narrow period of just over three 
months (February 2, 2021 to May 19, 2021), and subject 
matter (the documentary basis for the Technical Report’s 
approval recommendation). This is sufficiently narrow and 
specific within the meaning of IBA Article 3(3)(a)(ii). 
Panama’s hypothetical examples of irrelevant materials 
(public domain regulations, photographs) are a straw man; 
such documents would not constitute materials “on the basis 
of which” MiAmbiente recommended approval. 

Possession, Custody or Control: 

For the avoidance of doubt, Orla confirms that these 
documents are in the possession, custody or control of Panama 
for the reasons set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections, 
Panama’s document retention obligations extend not only to 
the Expedientes, but also beyond formally constituted 
Expedientes and cover all documents issued, received or used 
by public entities in the exercise of their administrative 
functions. It is therefore reasonable to assume that Panama 
retains these materials.  

6. All internal Documents within 
MiAmbiente discussing the need 
to decide the MCQSA’s 
application for the Category III 
EsIA and the applicable deadlines 
for the evaluation of the same 
between February 10, 2015 and 
May 25, 2023. 

 

See references 
to Request 3 
above. 

See explanation to Request 3 
above.  

El Estado objeta a la exhibición de los 
Documentos solicitados, por los mismos 
motivos expuestos en la Solicitud No. 3, 
mutatis mutandis, así como los siguientes 
motivos adicionales: 

En primer lugar, la categoría de 
Documentos solicitada por Orla no es 
“concreta y específica” (Reglas de la IBA, 
artículo 3(3)(a)(ii)). Orla solicita “all 
internal Documents” de MiAmbiente que 
discutan la necesidad de decidir sobre el 
EsIA Categoría III y los plazos 

Given that Panama objects to this Request “for the same 
reasons set forth in Request No. 3” Orla repeats its replies to 
Panama’s objections as set out in Request No. 3 above mutatis 
mutandis.  As to Panama’s additional reasons, Orla also rejects 
Panama’s objections to the remainder of the Request. 

Specificity: 

Panama argues that the Request is not narrow and specific 
because it seeks “all internal Documents” over a period of 
more than eight years without identifying specific documents, 
authors, or other objective parameters. This objection is 
without merit. The Request is defined by: (i) custodian 
(MiAmbiente); (ii) precise subject matter (the need to decide 

Granted as 
requested. 
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supuestamente aplicables, durante un 
período de más de 8 años (febrero 2015 a 
mayo 2023), sin identificar documentos 
específicos,  autores, u otros parámetros 
objetivos que permitan realizar una 
búsqueda razonable. Acoger esta Solicitud 
impondría una carga injustificada y 
excesivamente gravosa a Panamá. 

En segundo lugar, en relación con la 
relevancia de los Documentos solicitados 
para el caso de Orla (Reglas de la IBA, art. 
3(3)(b)), Orla no explica a qué alegación 
específica de su Demanda se relacionaría el 
contenido de los Documentos solicitados. 
Las referencias a la Demanda que incluye 
Orla en esta Solicitud (por referencia a la 
Solicitud No. 3) se refieren, de forma 
general, a la tramitación del EsIA Categoría 
III, pero Orla no ha identificado la(s) 
alegación(es) concreta(s) respecto de las 
cuales los Documentos soli 

itados serían relevantes. Una simple 
afirmación genérica de relevancia no cumple 
con el estándar del artículo 3(3)(b) de las 
Reglas de la IBA. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

MCQSA’s application for the Category III EsIA and the 
applicable deadlines); and (iii) a time period that corresponds 
to the entire duration of the EsIA evaluation process – a delay 
that is itself central to Orla’s claims. The duration reflects the 
extraordinary length of Panama’s arbitrary processing delays, 
not any lack of specificity by Orla. The IBA Rules do not 
require identification of individual authors or document titles, 
Article 3(3)(a)(ii) merely requires a “narrow and specific” 
category, which is satisfied by the combination of custodian, 
subject matter and time frame. Moreover, Orla refines the 
request to the extent helpful: the documents sought are internal 
communications, memoranda, notes, or other records within 
MiAmbiente discussing or referencing the pending EsIA 
decision and/or the applicable legal deadlines for reaching that 
decision. 

Relevance and Materiality: 

Contrary to Panama’s assertion, Orla has clearly identified the 
specific allegations to which these documents relate. Orla’s 
core claim is that the eight-year delay in processing the 
Category III EsIA was arbitrary and non-transparent 
(Memorial ¶¶52-64, 71-78, 104, 109-110, 126-131, 137-143, 
151-157, 166-167, 171-174, 195, 202, 205, 210, 213, 217-227, 
248; Molino Mola & Troyano I, ¶¶184-191, 245, 248). 
Internal documents discussing whether the decision needed to 
be made and what deadlines applied are directly probative of 
whether officials were aware of the obligation to decide and 
the legal timeframes, and if so, why they failed to act. This 
goes to the heart of Orla’s MST claim under Article 9.6 of the 
Canada-Panama FTA (CL-0001-ENG). Panama cannot 
maintain both that (a) no documents discussing deadlines exist 
and (b) its delay was reasonable and justified. If officials 
discussed the pending decision internally, those discussions 
are material to whether the delay was arbitrary or had a 
legitimate basis. 

Existence: 

In addition, the existence of the documents is not speculative. 
The Category III EsIA was filed on February 10, 2015 and not 
decided until May 25, 2023 – more than eight years against a 
legally prescribed 65-day deadline (Memorial ¶¶52-64). It 
defies credulity that during this extraordinary delay no internal 
communications whatsoever discussed the pending 
application or its applicable deadlines. Indeed, the record 
already demonstrates internal discussions: the Technical 
Inspection Report No. 013-2020  stated that MICI was to 
“follow up internally with the Ministry of Environment to the 
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conclusion of the decision making process” (C-0013-SPA, p. 
5). The DEIA Technical Report of May 19, 2021 (C-0200-
SPA) further confirms ongoing internal evaluation. Multiple 
ministerial resolutions were issued during this period (DV-
001-2021, DV-002-2021, DM-0277-2021, being Exhibits C-
0201-SPA, C-0203-SPA and C-0204-SPA respectively) 
demonstrating active internal engagement with the EsIA 
process. These establish more than a reasonable belief that 
documents discussing the need to decide and the applicable 
deadlines exist. 

Possession, Custody or Control: 

The requested documents are internal MiAmbiente records by 
definition. As set out in paragraphs 29 to 39 of the 
introduction, Panama’s document retention obligations extend 
beyond Expedientes under Law 38 of 2000 and encompass 
documents issued by public entities in the exercise of their 
administrative functions, received by public entities in the 
course of administrative proceedings, and used or considered 
by public entities in the formation of administrative acts (Law 
No. 13 of 1957, Law No. 51 of 2008, Article 485 Civil 
Procedure Code). Internal discussions within MiAmbiente 
regarding a pending administrative decision fall squarely 
within these categories. 

7. All Documents exchanged 
between MiAmbiente and the 
MICI discussing the need to decide 
MCQSA’s application for the 
Category III EsIA and the 
applicable deadlines for the 
evaluation of the same between 
February 10, 2015 and May 25, 
2023. 

 

See references 
to Request 3 
above. 

See explanation to Request 3 
above.  

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las Reglas de la IBA, el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable de las comunicaciones oficiales 
entre el MICI y MiAmbiente que 
comenten la necesidad de aprobar el EsIA 
Categoría III y los plazos aplicables para 
la evaluación de dicho estudio entre el 10 
de febrero de 2015 y el 25 de mayo de 
2023, y exhibir aquellos documentos 
relevantes y sustanciales que sean 
identificados mediante dicha búsqueda 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 

Orla acknowledges Panama’s agreement to conduct a 
reasonable search of official communications between MICI 
and MiAmbiente discussing the need to approve the Category 
III EsIA and the applicable deadlines.  Panama has, however, 
sought to limit its agreement by undertaking to produce only 
those documents it considers “relevant and material” and 
subject to the condition that “their production is not barred by 
any of the grounds set forth in Article 9(2) of the IBA Rules”, 
rather than agreeing to produce all responsive Documents. 
This is not agreed and is impermissible, for the reasons set out 
at paragraphs 62 to 69 of the introduction to these Replies to 
Panama’s Objections. 

Orla also rejects Panama’s objections to the remainder of the 
Request. 

Specificity: 

Panama’s objects that the Request covers “more than 8 years” 
without an attempt to limit this time period and lacks 
identification of specific events. This argument 
mischaracterizes the nature of what is sought. First, the 
Request is defined by: (i) two identified custodians 
(MiAmbiente and MICI); (ii) precise subject matter 

Granted as 
requested. 
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para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitada por Orla no es “concreta y 
específica”. Orla solicita “all Documents” 
intercambiados entre MiAmbiente y el MICI 
durante un período de más de 8 años (febrero 
2015 a mayo 2023), sin identificar eventos 
concretos que hubiesen causado la 
interacción entre ambas entidades ni atar su 
Solicitud a períodos más acotados o eventos 
concretos en torno a los cuales dichas 
interacciones hubiesen presumiblemente 
ocurrido. La formulación es excesivamente 
amplia y acoger esta Solicitud impondría una 
carga injustificada y excesivamente gravosa 
a Panamá. 

Segundo, la Solicitud de Orla es 
especulativa,  pues no establece ninguna 
base para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no da una explicación o referencia a 
evidencia circunstancial que permita 
establecer por qué los “Documents 
exchanged between MiAmbiente and the 
MICI” comentando los asuntos que abarca su 

(documents discussing the need to decide the EsIA application 
and applicable deadlines); and (iii) a time period that reflects 
the extraordinary duration of the administrative process itself, 
not any lack of specificity by Orla. As such, it is impossible 
for Orla to further limit the time frame caused by Panama’s 
own behavior. The topic of MCQSA’s application for the 
Category III EsIA is also sufficiently narrow and thus 
complies with the requirements of the IBA Rules. 

Second, this is not a broad sweep through all communications 
between two ministries; it is targeted at a specific topic (the 
pending EsIA decision for MCQSA and deadlines) that both 
ministries demonstrably engaged with during this period. The 
scope is further narrowed by the fact that it seeks only 
documents “exchanged between” the two entities – i.e., inter-
institutional correspondence, not the universe of all internal 
documents of either entity. 

Existence: 

Contrary to Panama’s argument, the existence of inter-
institutional communications on this topic is not speculative, 
but is established by the record. The Technical Inspection 
Report No. 013-2020 (C-0013-SPA, p.5) expressly stated that 
MICI was to “follow up internally with the Ministry of 
Environment”. This confirms that MICI and MiAmbiente 
were in communication regarding the EsIA process. 
Furthermore, C-0200-SPA demonstrates that DEIA (a 
division of MiAmbiente) issued a technical evaluation in May 
2021 on a matter pending before MICI, necessarily 
presupposing coordination between the two entities. Multiple 
exhibits on the record (including C-0038-SPA [Note No. 
DNRM-UA-061-15], C-0046-SPA [Letters DIEORA-DEIA-
UAS-0022-2501-15 and DIEORA-DEIA-UAS-0022-2501-
16 from MiAmbiente to MOP, MICI, MINSA and 
SINAPROC], C-0055-SPA [Note DNRM-UA-052-16]) 
confirm inter-institutional correspondence between 
MICI/DNRM and MiAmbiente on matters concerning 
MCQSA’s environmental compliance. The existence of 
communications between the two entities discussing the EsIA 
process is thus far beyond speculative – it is demonstrated. 

Possession, Custody or Control: 

Panama has already agreed to search for “official 
communications” between MICI and MiAmbiente, thereby 
conceding that such documents are within its possession, 
custody or control. Its objection to “the remainder” of the 
Request rings hollow when the remainder – i.e., documents 
exchanged between the two entities – is precisely what 
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Solicitud razonablemente existirían. Quien 
tiene la carga de probar, al menos prima 
facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)), por los mismos motivos expuestos 
en las Solicitudes No. 3 y 6, mutatis 
mutandis. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados – distintos de las 
comunicaciones oficiales entre el MICI y 
MiAmbiente – estén en poder, custodia o 
control de Panamá, por los mismos motivos 
expuestos en la Solicitud No. 1, mutatis 
mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

Panama itself has agreed to search for. To the extent Panama 
seeks to exclude informal communications (e.g., emails 
between officials), these remain within Panama’s custody 
under the document retention framework described in 
paragraphs 29 to 39 of the introduction (Law No. 13 of 1957, 
Law No. 51 of 2008, and Article 485 Civil Procedure Code) 
and, for avoidance of doubt, considering Panama repeats its 
objections set forth in Request No. 1, mutatis mutandis, Orla 
also repeats its replies to Panama’s objections on possession, 
custody or control as set out in Request No. 1 above mutatis 
mutandis. 

Relevance and Materiality:  

For the avoidance of doubt, Orla incorporates its replies to 
Panama’s objections on relevance and materiality as set out in 
Requests No. 3 and No. 6 above mutatis mutandis. 

Moreover, inter-institutional communications are material to 
Orla’s claims for the same reasons: they are probative of 
whether both MICI and MiAmbiente were aware of the 
pending decision and applicable deadlines, and whether the 
failure to act was the product of arbitrary delay or deliberate 
obstruction. These communications are particularly 
significant because the institutional division between MICI 
(which received the concession extension applications) and 
MiAmbiente (which administered the EsIA process) meant 
that coordination between them was necessary for the EsIA to 
be approved. Documents revealing whether, how, and why 
this coordination failed or was deliberately frustrated go 
directly to Orla’s MST claim. 

8. All internal Documents of 
MiAmbiente analyzing or 
discussing MCQSA’s compliance 
with the environmental 
requirements necessary for the 
approval of the Category III EsIA 
between February 10, 2015 and 
May 25, 2023 . 

 

See references 
to Request 4 
above. 

See explanation to Request 4 
above.  

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA, el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable del Expediente administrativo 
de la Solicitud de aprobación del EsIA 
Categoría III (en el marco del cual 
MiAmbiente evaluó el cumplimiento de 
los requisitos técnicos aplicables a dicho 

Orla acknowledges Panama’s agreement to conduct a 
reasonable search of the administrative file regarding the 
Request for approval of the Category III EsIA. However, Orla 
repeats its objection to the impermissible qualifier of “relevant 
and material” and subject to the condition that “their 
production is not barred by any of the grounds set forth in 
Article 9(2) of the IBA Rules”, rather than agreeing to produce 
all responsive Documents. This is not agreed and is 
impermissible, for the reasons set out at paragraphs 62 to 69 
of the introduction to these Replies to Panama’s Objections. 
Orla therefore requests the full disclosure of all responsive 

Granted as 
requested. 
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Estudio); y exhibir aquellos documentos 
relevantes y sustanciales que sean 
identificados mediante dicha búsqueda 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por los mismos 
motivos expuestos en la Solicitud No. 4, 
mutatis mutandis, así como los siguientes 
motivos adicionales: 

En primer lugar,  la categoría de 
Documentos solicitada por Orla no es 
“concreta y específica” (Reglas de la IBA, 
artículo 3(3)(a)(ii)). Orla solicita “all 
internal Documents” de MiAmbiente que 
analicen o discutan el cumplimiento de 
MCQSA con los requisitos ambientales 
necesarios para la aprobación del EsIA 
Categoría III, durante un período de más de 
8 años (febrero 2015 a mayo 2023), pero no 
identifica qué “internal Documents” en 
concreto solicita, distintos de los que 
constarían en el expediente administrativo. 
Orla no identifica documentos específicos, 
autores, u otros parámetros objetivos que 
permitan realizar una búsqueda razonable de 
la categoría de Documentos solicitados. Esta 
formulación es excesivamente amplia y 
acoger esta Solicitud impondría una carga 
injustificada y excesivamente gravosa a 
Panamá. 

En segundo lugar, en relación con la 
relevancia de los Documentos solicitados 
para el caso de Orla (Reglas de la IBA, art. 
3(3)(b)), Orla se remite a la Solicitud No. 4. 
Con ello, Orla indica que los Documentos 
solicitados serían relevantes para “assess[] 
whether the [DEIA Technical Report 
Evaluating the Environmental Impact Study 
of May 19, 2021] was understood in the 
Ministry as internal, not binding or subject 
to change”. Más allá de que Orla no explica 
por qué los Documentos solicitados servirían 
para este “assessment”, el hecho es que Orla, 

Documents. 

Given that Panama objects to this Request “for the same 
reasons set forth in Request No. 4”, Orla repeats its replies to 
Panama’s objections as set out in Request No. 4 above mutatis 
mutandis.  As to Panama’s additional reasons, Orla also rejects 
Panama’s objections to the remainder of the Request. 

Specificity: 

Panama argues that the Request is not concrete because it 
seeks “all internal Documents” over an eight-year period 
without identifying specific documents or authors.  This 
objection is without merit. The Request is defined by: (i) 
custodian (MiAmbiente); (ii) precise subject matter 
(MCQSA’s compliance with environmental requirements 
necessary for Category III EsIA approval); and (iii) a time 
period that corresponds to the entire duration of the EsIA 
evaluation process – a delay that is itself central to Orla’s 
claims. The duration reflects the extraordinary length of 
Panama’s arbitrary processing delays, not any lack of 
specificity by Orla. The IBA Rules do not require 
identification of individual authors or document titles, Article 
3(3)(a)(ii) merely requires a “narrow and specific” category, 
which is satisfied by the combination of custodian, subject 
matter and time frame. The documents sought are clearly 
delineated: they are internal records that analyze or discuss 
whether MCQSA met the environmental requirements. This is 
a specific, identifiable topic – not an open-ended sweep. As to 
Panama’s complaint about the alleged lack of precision of 
what “internal documents” might mean, it is meritless and 
Orla refers to paragraph 21 of its introduction to these Replies 
to Panama’s Objections. 

Relevance and Materiality: 

Panama asserts that Orla is merely using this Request to 
“challenge the evidentiary basis of Panama’s assertions” and 
characterizes this as an impermissible “interrogation”. This 
objection fundamentally misunderstands the purpose of 
document production. As set out in paragraphs 9 to 16 of the 
introduction, there is no rule in international arbitration that 
document requests must be limited to issues on which the 
requesting party bears the affirmative burden of proof.  

Moreover, Panama argues that Orla always knew that the 
conditions for the Category III EsIA to be approved were not 
met (Counter-Memorial ¶¶253-254, 273, 280). However, 
contemporaneous documents, such as Technical Inspection 
Report No. 013-2020 of November 23, 2020 (C-0013-SPA, p. 
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una vez más, pide documentos que no son 
relevantes para su caso, sino que utiliza la 
Solicitud para cuestionar el sustento 
probatorio de las afirmaciones de Panamá. 
Esta Solicitud no es más que un intento de 
convertir la fase de exhibición de 
documentos en un interrogatorio a la 
Demandada. Este abuso no puede ser 
amparado por el Tribunal. Panamá se reserva 
el derecho de responder a los 
cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado 

5) and Technical Report of May 19, 2021 (C-0200-SPA, p. 
94, see also Memorial ¶152) shows, respectively, that in 
November 2020 MCQSA had “complied with the obligations 
of its concession contract, and there is no reason whatsoever 
to reject its extension application for extraction” and in May 
2021 DEIA recommended that MCQSA’s EsIA application be 
approved – and of course in May 2023 the Category III EsIA 
was actually approved. The requested Documents are relevant 
and material to show Panama’s contemporaneous (and not 
defensive post-factum) viewpoint as regards Orla’s 
investment and compliance with Category III EsIA 
requirements in particular – as compared to the sudden change 
a few years later, thus showing that Panama’s treatment of 
MCQSA’s concessions was arbitrary and non-transparent. 

Existence: 

The existence of internal documents analyzing MCQSA’s 
compliance with environmental requirements is established by 
the record. The DEIA Technical Report of May 19, 2021 (C-
0200-SPA) is itself an evaluative document that assessed 
MCQSA’s compliance and recommended approval. This 
Report was produced by officials who necessarily consulted 
underlying materials, conducted analyses, and formed 
evaluative judgments over the course of the process. 
MiAmbiente also issued Resolution DEIA-IA-038-2023 on 
May 25, 2023 approving the Category III EsIA (C-0336-
SPA), confirming that a formal evaluation of compliance 
occurred. Between 2015 and 2023, multiple internal 
memoranda, technical notes and communications were 
generated, including Memorandum DEEIA-0055-0202-2021 
(C-0167-SPA), Memorandum DEEIA-0156-1203-2021 (C-
0175-SPA), Memorandum DEEIA-0185-2403-2021 (C-
0176-SPA), and Memorandum DEEIA-0320-1805-2021 (C-
0177-SPA).  It is more than reasonable to assume that there 
will exist further internal analyses during the 8-year 
evaluation of the Category III EsIA. 

Possession, Custody or Control: 

Orla incorporates its arguments from Request No. 6 mutatis 
mutandis and refers to paragraphs 29 to 39 of the introduction 
to these Replies. Internal MiAmbiente records evaluating 
compliance with environmental requirements in a pending 
administrative proceeding are by definition within Panama’s 
possession, custody or control. 

9. Internal Documents within MICI 
discussing the receipt of any fees 

Memorial 
¶¶7, 112, 115, 

The requested Documents are 
relevant and material to Orla’s 

El Estado objeta a la exhibición de los 
Documentos solicitados por, al menos, tres 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 9 in 

Granted as 
reformulated. 
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and taxes paid by MCQSA in 
respect of the Concession 
Contracts after February 2, 2017 
including but not limited the 
following payments: 

(a) Annual surface royalty 
payments for the Concession 
Contracts for the year 2018 
(C-0137-SPA);  

(b) Annual surface royalty 
payments for the Concession 
Contracts for the year 2019 
(C-0138-SPA);  

(c) Annual surface royalty 
payments for the Concession 
Contracts for the year 2020 
(C-0145-SPA);  

(d) Annual surface royalty 
payments for the Concession 
Contracts for the year 2021 
(C-0402-SPA);  

(e) Annual surface royalty 
payments for the Concession 
Contracts for the year 2022 
(C-0405-SPA); and 

(f) Annual surface royalty 
payments for the Concession 
Contracts for the year 2023 
(C-0406-SPA). 

 

119, 189, 288, 
333-334, 339-
340, 384-388 

Counter-
Memorial 
¶¶163, 651, 
652 

C-0137-SPA 

C-0138-SPA 

C-0145-SPA 

C-0402-SPA 

C-0405-SPA 

C-0406-SPA 

claims that Panama’s handling 
of MCQSA’s application to 
extend the Concession 
Contracts was arbitrary and 
non-transparent and that 
MCQSA had acquired rights in 
relation to the same. 

MICI’s acceptance of the fees 
and taxes shows that Panama 
continued to treat the 
Concession Contracts as 
being in force after February 
2, 2017 and that MCQSA had 
the right to obtain the applied-
for extension of its 
Concession Contracts, and 
that Panama breached its 
obligations to Orla under 
Article 9.06 and 9.11 of the 
Canada-Panama FTA when it 
enacted Law 407 and MICI 
subsequently issued 
resolutions rejecting 
MCQSA’s application to 
extend the Concession 
Contracts and retroactively 
declared the concessions 
cancelled (Memorial ¶¶7, 
112, 115, 119, 189, 288, 333-
334, 339-340, 384-388). 

Panama disputes these claims 
and argues that Panama 
accepted the payments as a 
gesture to Orla and that 
acceptance of such payments 
did not amount to an implicit 
commitment to extend the 
concessions or an 
acknowledgment that the 
Concession Contracts 
remained valid (Counter-
Memorial ¶¶163, 651, 652). 

The requested Documents are 
relevant and material to the 
assessment of this issue as 
they go to Panama’s own 

razones, cada una suficiente, por sí misma, 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “Internal 
Documents within MICI discussing the 
receipt of any fees and taxes” pagados por 
MCQSA, pero no identifica qué “internal 
documents” en concreto solicita  ni 
identifica, autores, u otros parámetros 
objetivos que permitan realizar una 
búsqueda razonable de la categoría de 
Documentos solicitados. Asimismo, Orla no 
establece un rango de fechas razonable, 
limitando la Solicitud únicamente “after 
February 2, 2017” sin fecha de término 
(contrariamente a lo dispuesto en el párrafo 
15.4 de la OP No. 1). Más aún, Orla utiliza 
la fórmula “including but not limited to” para 
referirse a los pagos objeto de su Solicitud, 
cuando Orla debería conocer 
exhaustivamente los pagos que haya 
realizado MCQSA y, por tanto, podría ser 
exhaustiva en su Solicitud. Esta formulación 
es excesivamente amplia y podría abarcar, 
entre otros, acuses de recibo de los pagos, 
registros contables internos, o 
comunicaciones rutinarias de áreas 
administrativas sin relevancia probatoria. 
Con esta Solicitud, Orla, evidentemente, 
persigue “trawl through documents to see if 

full.  

Specificity: 

Panama’s objection that the Request is not “narrow and 
specific” is without merit. The Request identifies: (i) the 
custodian of the Documents, namely MICI; (ii) the subject 
matter, namely documents discussing the receipt of fees and 
taxes paid by MCQSA in respect of the Concession Contracts; 
(iii) the relevant time period, namely after February 2, 2017 
(the date on which Panama alleges that the Concession 
Contracts expired) (Counter-Memorial ¶155); (iv) the type 
of document sought, namely internal documents discussing 
the receipt of those payments; and (v) six specific payments 
by exhibit reference (C-0137-SPA, C-0138-SPA, C-0145-
SPA, C-0402-SPA,  C-0405-SPA and C-0406-SPA) that 
exemplify the category of payments in question. This 
description is plainly narrow and specific.   

Panama’s complaint that Orla “does not identify which 
specific ‘internal documents’ it is requesting, nor does it 
identify authors or other objective parameters” is contrived. 
The Request is directed at internal documents (in its plain 
meaning) within a single named entity (MICI) concerning a 
defined category of transactions (the receipt of fees and taxes 
from a named company under named contracts). It is neither 
necessary nor practicable for Orla, as the requesting party, to 
identify the individual officials within MICI who may have 
been involved in processing or discussing these payments. 
The relevant officials are known to Panama, not to Orla, and 
it is reasonable to expect that Panama can identify the 
individuals within MICI who were responsible for receiving 
and processing MCQSA’s concession fee payments. Orla, as 
the requesting party, is not privy to how MICI organises its 
internal records and archives, and it is unreasonable to require 
Orla to identify individual authors or addressees within the 
ministry.  Orla also repeats paragraph 21 of the introduction 
to these Replies in relation to Panama’s objection to “internal 
documents”. Panama clearly understands what this term is 
meant to mean. 

Panama’s objection that the Request lacks an end date is 
without substance. The Request covers the period after 
February 2, 2017 (the date on which, according to Panama’s 
own case, the Concession Contracts expired). Nevertheless, 
should the Tribunal consider a specific end date necessary, 
Orla respectfully submits that to the date on which Resolutions 
No. 95, 96 and 97 were notified to MCQSA (December 15, 
2023) would be appropriate. 
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contemporaneous 
understanding at the time and 
why Panama accepted the 
payments from MCQSA if, on 
Panama’s case now, 
MCQSA’s rights under the 
Concession Contracts had 
already expired as of February 
2, 2017. 

they support the applicant’s case’”46, lo cual 
no es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa,  pues no establece ninguna 
base para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no ofrece ningún indicio que sugiera 
que el MICI hubiese generado “internal 
Documents” comentando la recepción de los 
pagos de cánones superficiales, los cuales 
son recibidos por otras entidades (e.g., la 
DGI y municipalidades aledañas al 
Proyecto). Esto revela el carácter 
especulativo de la Solicitud. Quien tiene la 
carga de probar, al menos prima facie, la 
existencia de los Documentos solicitados es 
Orla.  El Tribunal no debe acoger el intento 
de Orla de invertir la carga probatoria, 
pretendiendo que Panamá – sin ninguna 
prueba – verifique la existencia de una 
categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)), por al menos dos motivos. 

Panama’s further complaint that Orla uses the phrase 
“including but not limited to” and should have 
“comprehensive knowledge” of its own payments is a non 
sequitur. Orla has identified six specific payments by exhibit 
reference, and use of illustrative payments do not render the 
Request overbroad. As the receiving party of the payments, 
Panama cannot credibly sustain the claim that Orla must 
exhaustively identify each payment for the request to be 
sufficiently narrow. While Orla knows the payments it made, 
it does not know what internal discussions within MICI those 
payments generated. It is precisely those internal discussions 
that this Request seeks. 

Panama’s assertion that the Request “could encompass, 
among other things, acknowledgments of receipt of payments, 
internal accounting records, or routine communications from 
administrative departments” confirms, rather than 
undermines, the specificity of the Request. These are precisely 
the types of documents that Orla seeks – documents that reveal 
MICI’s contemporaneous understanding of why it was 
accepting payments from a company whose concessions, on 
Panama’s case, had already expired. 

Existence:  

Panama suggests that there is no indication that MICI 
generated internal documents “noting the receipt” of surface 
royalty payments because such payments are “received by 
other entities (e.g., the DGI and municipalities adjacent to the 
Project).” While the DGI may collect the payments, MICI as 
the entity responsible for administering the Concession 
Contracts would necessarily have been informed of, and 
maintained records concerning, the concessionaire’s payment 
pursuant to its contractual obligations. Indeed, the evidence on 
the record confirms that MICI maintained engagement with 
local authorities regarding MCQSA’s requirement to pay 
surface royalty fees (see e.g., C-0137-SPA, p. 2; C-0138-
SPA, pp. 2-3). Moreover, Panama’s own Counter-Memorial 
confirms that MICI was involved in the calculation and 
processing of payments from MCQSA, and it is Panama (not 
Orla) that asserts that MICI made a deliberate decision to 
accept these payments (Counter-Memorial ¶¶162, 163, 283, 
652). There is therefore more than a reasonable basis to 
believe that the requested Documents exist.  
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Primero, al ser excesivamente amplia, la 
Solicitud incluye documentos 
manifiestamente irrelevantes. 

Segundo, como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. 
Panamá ha explicado que la aceptación de 
los pagos de cánones superficiales se realizó 
como un gesto de buena fe para con Orla y 
que dicha aceptación no implica una 
extensión implícita de las Concesiones ni un 
reconocimiento de que éstas siguieran 
vigentes (Contestación, párrs. 163, 651, 
652). Lo que busca Orla con esta Solicitud 
es cuestionar el sustento probatorio de esta 
afirmación (“assess[] […] why Panama 
accepted the payments from MCQSA if, on 
Panama’s case now, MCQSA’srights under 
the Concession Contracts had already 
expired as of February 2, 2017”).   Esta 
Solicitud no es más que un intento de 
convertir la fase de exhibición de 
documentos en un interrogatorio a la 
Demandada. Este abuso no puede ser 
amparado por el Tribunal. Panamá se reserva 
el derecho de responder a los 
cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá, por los 
mismos motivos expuestos en la Solicitud 
No. 1, mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
or materiality must also fail. First, Panama fundamentally 
mischaracterizes the purpose of document production in 
international arbitration. As set out at paragraphs 9 to 16 the 
introduction to these Replies to Panama’s Objections, it is well 
established that a party may request documents from the 
opposing party which relate to an issue that is relevant to the 
case and material to its outcome regardless of which party 
bears the ultimate burden of proof. This is not, as Panama 
suggests, an impermissible “interrogation” of the 
Respondent; it is an ordinary and legitimate feature of the 
document production process in international arbitration. 
Second, as already set out in the Relevance and Materiality 
Comments to this Request, the requested Documents are 
relevant and material to Orla’s claim that Panama’s handling 
of MCQSA’s application to extend the Concession Contracts 
was arbitrary and non-transparent (Memorial ¶¶339-340). 
MICI’s acceptance of fees and taxes from MCQSA for time 
periods after February 2, 2017 is central to Orla’s case that 
Panama continued to treat the Concession Contracts as being 
in force. Internal documents discussing the receipt of those 
payments would reveal MICI’s own contemporaneous 
understanding of the status of the Concession Contracts, and 
whether MICI considered the concessions to be expired (as 
Panama now contends) or in force. 

Possession, Custody or Control: 

Orla incorporates its arguments from Request No. 1 mutatis 
mutandis and refers to paragraphs 29 to 39 of the introduction 
to the Replies. Internal MICI documents discussing the 
receipts of fees and taxes paid by MCQSA in respect of the 
Concession Contracts are by definition within Panama’s 
possession, custody or control. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 9 – Revised Formulation:  

Internal Documents within MICI discussing the receipt of any 
fees and taxes paid by MCQSA in respect of the Concession 
Contracts after February 2, 2017 to December 15, 2023 
including but not limited the following payments: 

(a) Annual surface royalty payments for the Concession 
Contracts for the year 2018 (C-0137-SPA);  
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(b) Annual surface royalty payments for the Concession 
Contracts for the year 2019 (C-0138-SPA);  

(c) Annual surface royalty payments for the Concession 
Contracts for the year 2020 (C-0145-SPA);  

(d) Annual surface royalty payments for the Concession 
Contracts for the year 2021 (C-0402-SPA);  

(e) Annual surface royalty payments for the Concession 
Contracts for the year 2022 (C-0405-SPA); and 

(f) Annual surface royalty payments for the Concession 
Contracts for the year 2023 (C-0406-SPA). 

10. The internal administrative file 
(Expediente) and related internal 
Documents of: 

(a) MICI; and 

(b) MiAmbiente; and 

(c) the Office of the Comptroller, 

following the approval of the 
Resolution DEIA-IA-038-2023, 
dated May 25, 2023, approving 
MCQSA’s application for 
Category III EsIA between May 
25, 2023 and December 15, 2023. 

 

 

Memorial 
¶¶170-178, 
186-187, 201-
202, 220-229, 
298 et seq., 
306 et seq. 

Counter-
Memorial 
¶¶267, 432 

Molino Mola 
&Troyano I, 
¶¶173-183 

C-0335-SPA  
C-0336-SPA 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
handling of MCQSA’s 
application to extend the 
concessions was arbitrary and 
non-transparent.  

The Comptroller acted 
arbitrarily and in breach of 
Panamanian legal norms and 
thus in breach of MST 
provisions of Article 9.06 of 
the Canada-Panama FTA 
(Memorial ¶¶298 et seq.) in 
relation to MCQSA’s  
applications to extend the 
Concession Contracts, and 
that Panama was neither 
transparent nor candid in its 
treatment of Orla’s 
investment (Memorial ¶¶306 
et seq.). 

MICI’s insisting that a signed 
resolution approving the 
Category III EsIA was not 
needed for the Comptroller to 
endorse the Addenda 
extending the Concession 
Contracts, the Comptroller 
refused to endorse the 
Addenda prior to the approval 
resolution being signed.  
Moreover, once the 

El Estado objeta a la exhibición de los 
Documentos solicitados, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “Expediente[s]” y 
“related internal Documents” de tres 
entidades públicas distintas (MICI, 
MiAmbiente y la Contraloría), y el único 
criterio para identificar el tipo de 
documentos que solicita es que sean 
posteriores a la aprobación de la Resolución 
DEIA-IA-038-2023 del 25 de mayo de 2023 
y anteriores al 15 de diciembre de 2023. Orla 
no identifica un expediente específico ni la 
Solicitud o cuestión que daría origen a 
dichos expedientes. Mucho menos define u 
otorga criterios objetivos (autor, 
destinatario, etc) que permitan identificar los 
“related internal Documents” que solicita. 

Orla rejects Panama’s objections and requests that the 
Tribunal order the search and production of Request No. 10 in 
full. Orla particularly does not understand how Panama can 
object to the production of the Expedientes which are 
specifically delineated administrative files which Panama is 
obliged to preserve by law (as set out in paragraph 3(f) of the 
Introduction to the Document Requests and paragraphs 29 to 
39 of the introduction to these Replies to Panama’s 
Objections.  

Specificity:  

Panama’s characterization of this Request as seeking “all 
documents associated with all files processed by the MICI, 
MiAmbiente, and the Comptroller General’s Office between 
May and December 2023” is a deliberate distortion. The 
Request does not seek all files processed by these entities 
during this period. It seeks the Expedientes and related internal 
documents of these three entities following the approval of 
Resolution DEIA-IA-038-2023, dated May 25, 2023. First, as 
already mentioned above, Panama is obligated to maintain the 
Expedientes which are very specific and Panama has no basis 
whatsoever to object to the production of the Expedientes of 
MICI, MiAmbiente and the Office of the Comptroller relating 
to MCQSA’s investments for the seven months following the 
approval of MCQSA’s Category III EsIA.   

As to “related internal Documents”, the connecting element 
is clear: the Request targets files and documents relating to the 
administrative steps that should have followed the EsIA 
approval – i.e., the endorsement (refrendo) of the Addenda by 
the Comptroller, which was the next step in the regulatory 
process after EsIA approval. The Request is thus defined by: 
(i) three identified custodians; (ii) a specific triggering event 
(approval of Resolution DEIA-IA-038-2023); (iii) a short time 

Denied: lack 
of 
specificity. 
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Resolution DEIA-IA-038-
2023 was approved by 
MiAmbiente, there should 
have been no obstacle to the 
Comptroller endorsing the 
Addenda extending the 
Concession Contracts 
(Memorial ¶¶170-178, 186-
187, 201-202, 220-229, 
Molino Mola &Troyano I, 
¶¶173-183). 

Panama disputes these claims 
and argues that the 
Comptroller was required to 
undertake a substantive 
review prior to endorsing the 
extension and that it was 
required to verify that the 
Category III EsIA had been 
approved before endorsing 
the Addenda for the 
extensions (Counter-
Memorial ¶¶267, 432). 

Es decir, Orla está solicitando todos los 
documentos asociados a todos los 
Expedientes que obraron en el MICI, 
MiAmbiente y la Contraloría General entre 
mayo y diciembre de 2023. Con esta 
Solicitud, Orla, evidentemente, persigue 
“trawl through documents to see if they 
support the applicant’s case’”47, lo cual no 
es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no ofrece ningún indicio que sugiera 
que el MICI, MiAmbiente o la Contraloría 
hubiesen generado “documentos internos” 
distintos de los que obran en los Expedientes 
administrativos cubiertos por el periodo de la 
Solicitud. Esto revela el carácter 
especulativo de la Solicitud. Quien tiene la 
carga de probar, al menos prima facie, la 
existencia de los Documentos solicitados es 
Orla.  El Tribunal no debe acoger el intento 
de Orla de invertir la carga probatoria, 
pretendiendo que Panamá – sin ninguna 
prueba – verifique la existencia de una 
categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

period of less than seven months; and (iv) subject matter 
limited to the regulatory process following EsIA approval.  
Finally, the IBA Rules do not require identification of 
individual authors, recipients or document titles, Article 
3(3)(a)(ii) merely requires a “narrow and specific” category, 
which is satisfied by the combination of custodian, subject 
matter and time frame. To further clarify: Orla seeks the 
Documents relating to the processing of MCQSA’s extension 
applications and/or the Comptroller’s endorsement process for 
the Addenda to Concession Contracts Nos. 19, 20 and 21 
during this period, together with related inter-institutional and 
internal communications concerning the same.  For the 
avoidance of doubt, this request does not seek “files that have 
nothing to do with the requests for extension of the MCQSA”. 

Existence: 

The existence of such records is beyond reasonable doubt. The 
Comptroller had previously represented that the Category III 
EsIA approval was the sole outstanding condition for 
endorsement of the Addenda (see e.g., Memorial ¶¶170-178, 
186-187, 202 and Exhibits C-0228-SPA through C-0235-
SPA and C-0251-SPA through C-0253-SPA). Once the EsIA 
was approved on May 25, 2023, the administrative process for 
endorsement should have proceeded. Whether or not it did, 
there must be records within these three entities reflecting the 
administrative status of the extension applications after the 
EsIA approval. The record confirms that MICI, MiAmbiente, 
and the Comptroller were all actively engaged with MCQSA’s 
concessions during this period: the Comptroller issued 
communications regarding the Addenda (e.g., Exhibits C-
0251-SPA through C-0253-SPA ), MICI issued a press 
release of June 6, 2023 (C-0341-SPA) and MiAmbiente 
issued a press release of June 7, 2023 (C-344-SPA), all of 
which confirm ongoing institutional engagement with Cerro 
Quema matters. Administrative files (Expedientes) 
maintained under Law 38 of 2000 necessarily include records 
of the processing steps taken (or not taken) during this period. 
In any event, as set out in  paragraphs 29 to 39 of the 
Introduction to these Replies, Panama’s record keeping 
obligations extend far beyond the Epedientes and would 
include “internal documents” relating to thereto.  

Possession, Custody or Control: 

The Expedientes of these three State entities are by definition 
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En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)), por al menos dos motivos. 

Primero, al ser excesivamente amplia, la 
Solicitud incluye documentos 
manifiestamente irrelevantes - por ejemplo, 
Expedientes que nada tienen que ver con las 
Solicitudes de prórroga de MCQSA. 

Segundo, Orla se limita a (a) presentar un 
resumen del debate de las Partes sobre la 
necesidad o no del EsIA Categoría III para el 
refrendo de la prórroga de los Contratos de 
Concesión y el estándar de control que debe 
aplicar el Contralor para el refrendo, y (b) 
afirmar que los Documentos solicitados 
serían relevantes para su alegación de que el 
trato que Panamá dio a sus Solicitudes fue 
arbitrario. No obstante, Orla ni siquiera ha 
intentado explicar cómo los Documentos 
solicitados apoyarían alguna alegación esp 

cífica que haya hecho en el marco de este 
debate ni, más generalmente, su alegación 
del supuesto trato arbitrario y no 
transparente que el Estado habría otorgado a 
las Solicitudes de Prórroga de los Contratos 
de Concesión. Al no explicar la relación 
entre los Documentos solicitados y las 
alegaciones específicas que plantea, la 
Solicitud de Orla no satisface el estándar de 
relevancia que imponen las Reglas de la 
IBA. 

En tercer lugar, Orla no ha establecido que 
los “documentos internos” que solicita estén 
en poder, custodia o control de Panamá, por 
los mismos motivos expuestos en la 
Solicitud No. 1, mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

within Panama’s possession, custody or control. Panama does 
not dispute this in relation to the Expedientes, but only in 
relation to the “internal documents” – incorporating its 
objections on possession, custody and control from Request 
No. 1, mutatis mutandis.  As such, Orla repeats its replies to 
Panama’s objections as set out in Request No. 1 above mutatis 
mutandis - Panama’s retention obligations encompass all 
documents issued, received, or used by public entities in the 
exercise of their administrative functions (paragraphs 29 to 39 
of the Introduction to these Replies).   

Relevance and Materiality: 

Panama’s assertion that Orla has not explained “how the 
requested Documents would support any specific claim” is 
incorrect. Orla clearly stated that the requested documents go 
to Orla’s claim that the Comptroller acted arbitrarily and in 
breach of Panamanian legal norms and thus in breach of MST 
provisions of Article 9.06 of the Canada-Panama FTA 
(Memorial ¶¶298 et seq.) in relation to MCQSA’s  
applications to extend the Concession Contracts, and that 
Panama was neither transparent nor candid in its treatment of 
Orla’s investment (Memorial ¶¶306 et seq.). This is 
especially so when the Comptroller refused to endorse 
(refrendo) the Concession Contacts after the Category III 
EsIA was approved, the condition the Comptroller imposed 
for his refrendo – and the request convers exactly the time 
period immediately following the Category III EsIA approval 
to the date of the Resolutions cancelling the Concession 
Contracts. The internal administrative records of all three 
entities during this critical seven-month period are directly 
probative of: (a) what steps were taken or not taken following 
the EsIA approval; (b) why the Comptroller failed to endorse 
despite the condition being met; (c) whether there was inter-
institutional coordination or obstruction; and (d) the true 
reasons for Panama’s inaction. These go directly to the heart 
of Orla’s MST and expropriation claims. 

11. A complete copy of the signed 
Addendum to Contract No. 19, a 
partial version of which is 

Memorial 
¶150 

The requested Document is 
relevant and material to Orla’s 
claim that Panama’s treatment 

Sin que ello implique un reconocimiento de 
que la Solicitud cumpla con las exigencias 
de la OP1 y las reglas de la IBA, el Estado, 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches of the requested Document.  However, 
Panama has sought to limit its agreement by stipulating that 

Granted.  
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submitted as C-0194-SPA. 

 

C-0194-SPA of MCQSA’s application to 
extend the concessions was 
arbitrary and non-transparent 
and that MCQSA had acquired 
rights in relation to the 
Concession Contracts.  

MCQSA’s Contract No. 19 
and the Addenda thereto are 
directly relevant and material 
to all of Orla’s claims in this 
arbitration. Orla is not in 
possession of a complete copy 
of the signed Addendum to 
Contract No. 19, and only has 
a partial copy submitted as C-
0194-SPA.  Panama should 
have the complete and signed 
copy of this document. 

de buena fe, acepta realizar una búsqueda 
razonable de una copia completa de la 
Adenda al Contrato No. 19 y exhibirla 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

 

production is subject to the condition that “their production is 
not barred by any of the grounds set forth in Article 9(2) of the 
IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, for the 
reasons set out at paragraphs 62-69 of the introduction to these 
Replies to Panama’s Objections. 

Orla notes that no substantive objection has been raised to this 
Request and expects Panama to produce the complete signed 
document without qualification. 

 

12. Full document entitled “EXP 96-
62 VOLUME A” as referred to in 
footnote 65 of Panama’s Counter-
Memorial, together with all other 
volumes of EXP-96-62. 

 

Counter-
Memorial 
¶70 and FN 
65 

The requested Documents are 
relevant and material to Orla’s 
claim that Panama’s treatment 
of MCQSA’s application to 
extend the concessions was 
arbitrary and non-transparent 
and that Panama’s actions 
were not driven by social or 
environmental concerns. 

Panama alleges that “as soon 
as the Gold and Silver 
Concessions were granted in 
1997, several protests against 
the construction and 
development of the Cerro 
Quema Project took place” 
(Counter-Memorial ¶70), 
citing in footnote 65 “EXP 
96-62 VOLUME A (Pages 1-
400)” of which pp. 159-161, 
Inspection Note of June 5, 
1997 apparently highlight the 
community’s opposition to 
the mine’s development. 
However, Panama has failed 
to provide this document as an 
exhibit.  

Sin que ello implique un reconocimiento de 
que la Solicitud cumpla con las exigencias 
de la OP1 y las reglas de la IBA, el Estado, 
de buena fe, acepta realizar una búsqueda 
razonable del documento completo 
referido como “EXP 96-62 TOMO A” en 
la nota al pie 65 del Memorial de 
Contestación, así como de los otros 
volúmenes del EXP 96-62 y exhibirlos 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches of the Requested Documents. However, 
Panama has sought to limit its agreement by stipulating that 
production is subject to the condition that “their production is 
not barred by any of the grounds set forth in Article 9(2) of the 
IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, for the 
reasons set out at paragraphs 62-69 of the introduction to these 
Replies to Panama’s Objections. 

Orla notes that no substantive objection has been raised to this 
Request and expects Panama to produce the complete set of 
requested Documents without qualification. 

Granted. 
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The document is relevant and 
material to the case since 
Panama is relying on this 
document in order to prove its 
case.  

13. The internal administrative file 
(Expediente) of: 

(a) MICI; 

(b) MiAmbiente, 

relating to MCQSA’s Contract 
No. 19 of February 13, 1997 
identified as MCQSA-EXTR (gold 
and silver) 96-63, including the 
request for its extension,  

For the avoidance of doubt, the 
requested Documents should 
include all volumes of “EXP 96-
63” (or similar 
wording/denomination as it relates 
to Contract No. 19 in the same 
way as the analogous volumes 
referred to in Request 12 above. 

 

Memorial 
¶¶146-147, 
298 et seq., 
306 et seq., 
330 et seq., 
and 369 et 
seq., 438 

Counter-
Memorial 
¶243 

C-0186-SPA  
C-0187-SPA  
C-0188-SPA 

The requested Documents are 
relevant and material to Orla’s 
claim that Panama’s treatment 
of MCQSA’s application to 
extend the Concession 
Contracts was arbitrary and 
non-transparent and that 
MCQSA held acquired rights.  

Panama insinuates the internal 
memoranda of Mr Pashales in 
relation to Contracts Nos. 19, 
20 and 21 (C-0186-SPA, C-
0187-SPA and C-0188-SPA) 
are inauthentic and not in 
official files (Counter-
Memorial ¶243). 

The Requested Documents are 
relevant and material to 
showing Panama’s 
understanding at the time that 
the Concession Contracts were 
in effect and that MCQSA had 
satisfied all legal requirements 
for renewal. 

Sin que ello implique un reconocimiento de 
que la Solicitud cumpla con las exigencias 
de la OP1 y las reglas de la IBA, el Estado, 
de buena fe, acepta realizar una búsqueda 
razonable del Expediente administrativo 
del MICI identificado como MCQSA-
EXTR (oro y plata) 96-63 y exhibirlo 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

El Estado constata que no existe un 
Expediente administrativo con dicha 
denominación en los archivos de 
MiAmbiente. 

 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches of the requested Documents. However, 
Panama has sought to limit its agreement by stipulating that 
production is subject to the condition that “their production is 
not barred by any of the grounds set forth in Article 9(2) of the 
IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, for the 
reasons set out at paragraphs 62-69 of the introduction to these 
Replies to Panama’s Objections.  

Orla notes that no substantive objection has been raised to this 
Request and expects Panama to produce the complete set of 
requested Documents without qualification. 

Orla also acknowledges Panama’s assertion that there exists 
no administrative file with that designation in the MiAmbiente 
archives, but notes that Orla asked for the MiAmbiente 
Expediente relating to Contract No. 19, which may have a 
different wording/denomination than EXP 96-63, whilst 
nevertheless relating to MCQSA’s Contract No. 19. Orla asks 
that the Tribunal order the production of MiAmbiente’s 
Expediente relating to Contract 19, whatever its name is 
within MiAmbiente. 

Granted as 
requested. 

 

14. The internal administrative file 
(Expediente) of: 

(a) MICI; 

(b) MiAmbiente, 

relating to MCQSA’s Contract 
No. 20 of February 13, 1997 
identified as MCQSA-EXTR (gold 
and silver) 96-62, including the 
request for its extension.  

 

See references 
to Request 13 
above. 

Please refer to the explanation 
for Request 13 above. 

Sin que ello implique un reconocimiento de 
que la Solicitud cumpla con las exigencias 
de la OP1 y las reglas de la IBA, el Estado, 
de buena fe, acepta realizar una búsqueda 
razonable del Expediente administrativo 
del MICI identificado como MCQSA-
EXTR (oro y plata) 96-62 y exhibirlo 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

El Estado constata que no existe un 
Expediente administrativo con dicha 
denominación en los archivos de 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches of the requested Documents. 

Orla notes that no substantive objection has been raised to this 
Request and expects Panama to produce the complete set of 
requested Documents without qualification. 

Orla also acknowledges Panama’s assertion that there is no 
administrative file “with that designation” in the MiAmbiente 
archives, but wishes to clarify that Orla asked for the 
MiAmbiente Expediente relating to Contract No. 20, without 
specifying what its denomination may be. Orla asks that the 
Tribunal order the production of MiAmbiente’s Expediente 
relating to Contract No. 20, whatever its name is within 
MiAmbiente.  

Granted as 
requested. 
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MiAmbiente 

15. The internal administrative file 
(Expediente) of: 

(a) MICI; 

(b) MiAmbiente, 

relating to MCQSA’s Contract 
No. 21 of February 13, 1997 
identified as MCQSA-EXTR (gold 
and silver) 96-64, including the 
request for its extension.  

For the avoidance of doubt, the 
requested Documents should 
include all volumes of “EXP 96-
64” (or similar 
wording/denomination as it relates 
to Contract No. 21 in the same 
way as the volumes referred to in 
Request 12 above. 

See references 
to Request 13 
above. 

Please refer to the explanation 
for Request 13 above. 

Sin que ello implique un reconocimiento de 
que la Solicitud cumpla con las exigencias 
de la OP1 y las reglas de la IBA, el  Estado, 
de buena fe, acepta realizar una búsqueda 
razonable del Expediente administrativo 
del MICI identificado como MCQSA-
EXTR (oro y plata) 96-64 y exhibirlo 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

El Estado constata que no existe un 
Expediente administrativo con dicha 
denominación en los archivos de 
MiAmbiente.  

 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches of the requested Documents. However, 
Panama has sought to limit its agreement by stipulating that 
production is subject to the condition that “their production is 
not barred by any of the grounds set forth in Article 9(2) of the 
IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, for the 
reasons set out at paragraphs 62-69 of the introduction to these 
Replies to Panama’s Objections. 

Orla notes that no substantive objection has been raised to this 
Request and expects Panama to produce the complete set of 
requested Documents without qualification. 

Orla also acknowledges Panama’s assertion that there is no 
administrative file “with that designation” in the MiAmbiente 
archives, but wishes to clarify that Orla asked for the 
MiAmbiente Expediente relating to Contract No. 21, without 
specifying what its denomination may be. Orla asks that the 
Tribunal order the production of MiAmbiente’s Expediente 
relating to Contract No. 21, whatever its name is within 
MiAmbiente. 

Granted as 
clarified by 
Claimant. 

 

16. Internal memoranda, technical 
notes, legal criteria, circulars or 
internal communications of the 
MICI or the DNRM, issued 
between 2016 and 2023, that refer 
to the validity of the Concession 
Contracts, the legal effect of the 
extension requests and the 
administrative treatment of 
concessions pending extension. 

Memorial 
¶¶7, 112, 115, 
119, 189, 288, 
333-334, 339-
340, 384-388 

Counter-
Memorial 
¶¶756, 841, 
848 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
handling of MCQSA’s 
application to extend the 
Concession Contracts was 
arbitrary and non-transparent 
and that MCQSA had 
acquired rights in relation to 
the same. 

Orla claims that MCQSA had 
the right to obtain the applied-
for extension of its 
Concession Contracts, and 
that Panama breached its 
obligations to Orla under 
Article 9.06 and 9.11 of the 
Canada-Panama FTA when it 
enacted Law 407 and MICI 
subsequently issued 
resolutions rejecting 
MCQSA’s application to 

El Estado objeta a la exhibición de los 
Documentos solicitados, por al menos 
cuatro razones, cada una suficiente por sí 
misma para rechazar la Solicitud de Orla 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero,  la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “internal 
memoranda, technical notes, legal criteria, 
circulars or internal communications” del 

Orla rejects each of Panama’s objections and requests that the 
Tribunal order the search and production of Request No. 16 in 
full. 

Specificity:  

Panama’s assertion that this Request is a “fishing expedition” 
is unfounded. The Request identifies: (i) two specific 
custodians (MICI and DNRM) – with DNRM being a 
specialized unit of the MICI created by Law Decree No. 23 of 
1963 (CL-0014-SPA); (ii) a defined subject matter (the 
validity of the Concession Contracts, the legal effect of 
extension requests, and the administrative treatment of 
concessions pending extension); and (iii) a specific period 
(2016-2023) coextensive with the duration of the extension 
proceedings. Contrary to Panama’s assertion, Orla is not 
required to identify “specific events” that triggered the 
preparation of each document – the IBA Rules require only a 
“description in sufficient detail” of a “narrow and specific 
category” of documents (Article 3(3)(a)(ii)). This standard is 
met by identifying custodians, subject matter, and time period. 
Considering that Panama continued to issue MCQSA permits 
for the various activities and continued to accept concession 

Granted.  
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extend the Concession 
Contracts and retroactively 
declared the concessions 
cancelled (Memorial ¶¶7, 
112, 115, 119, 189, 288, 333-
334, 339-340, 384-388). 

Panama disputes these claims 
and argues that MCQSA’s 
rights under the Concession 
Contracts had already expired 
as of February and March 
2017 and were not tacitly 
extended (Counter-Memorial 
¶¶756, 841, 848).)  

The requested Documents are 
relevant and material to the 
assessment of this issue as 
they go to Panama’s own 
contemporaneous 
understanding at the time as to 
the continuing validity of the 
Concession Contracts after 
February 2, 2017. 

MICI o la DNRM durante un período de 7 
años (2016 a 2023), sin identificar eventos 
concretos que hubiesen causado el 
pronunciamiento de dichas entidades en 
relación con los temas que abarca su 
Solicitud. Si bien este fue el tiempo que duró 
el trámite de las Solicitudes de prórroga de 
los Contratos de Concesión, Orla habría 
podido atar su Solicitud a períodos 
específicos en los que hubieran ocurrido 
eventos concretos para cumplir con el 
criterio de especificidad que imponen las 
Reglas de la IBA. Esta  

ormulación es excesivamente amplia y 
acoger esta Solicitud impondría una carga 
injustificada y excesivamente gravosa a 
Panamá. 

Segundo, la Solicitud de Orla es 
especulativa,  pues no establece ninguna 
base para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no ha aportado ningún indicio concreto 
que sugiera que el MICI hubiese generado 
“internal memoranda, technical notes, legal 
criteria, circulars or internal 
communications” relativos a la vigencia de 
los Contratos de Concesión, los efectos 
jurídicos de las Solicitudes de prórroga o el 
tratamiento administrativo de las 
concesiones pendientes de prórroga durante 
el período de 7 años que abarca su Solicitud. 
Orla simplemente especula sobre la 
existencia de dichos documentos sin ofrecer 
fundamento alguno para dicha suposición. El 
hecho de que Orla haya tramitado Solicitudes 
de prórroga ante el MICI no implica, per se, 
que las entidades estatales hubiesen 
generado los documentos internos que Orla 

payments between 2016 and 2023, it is not possible for Orla 
to limit this period to “specific periods during which specific 
events occurred”. Orla will present the evidence of Panama’s 
continued issuance of permits in relation to Orla’s investment 
after the supposed expiry of the Concession Contracts at the 
appropriate time in the arbitration. 

Existence:  

The existence of internal memoranda, technical notes and 
communications discussing the validity of the Concession 
Contracts is far from speculative. The record demonstrates 
that MICI and DNRM actively engaged with these issues over 
the seven-year period. Specifically: (a) MICI issued 
Resolution DNRM-AL-21-2017 on March 6, 2017 confirming 
MCQSA could continue exploration (C-0068-SPA), which 
necessarily required an internal legal or technical assessment 
in order to reach that conclusion; (b) MICI’s Technical 
Inspection Report No. 013-2020 confirmed that: “Minera 
Cerro Quema, S.A. has complied with the obligations of its 
concession contract, and there is no reason whatsoever to reject 
its extension application for extraction, nor its application for a 
copper exploration concession” (C-0013-SPA, p. 5); (c) MICI 
signed Addenda extending each Concession Contract in 2021 
and transmitted them to the Comptroller (Memorial ¶150; C-
0194-SPA, C-0192-SPA and C-0193-SPA); (d) MICI issued 
Resolutions 95, 96 and 97 on 27 November 2023 formally 
cancelling the Concession Contracts (C-0379-SPA). Each of 
these acts required internal deliberation, legal analysis, and 
technical assessment. It is inconceivable that MICI reached 
these consequential decisions – first to extend and then to 
cancel – without generating any internal documentation. The 
burden on Orla is to establish a “reasonable belief” in 
existence, not to prove existence with certainty. That threshold 
is amply satisfied. 

Possession, Custody or Control:  

Panama claims Orla has not established that the requested 
Documents are in the possession, custody, or control of 
Panama, for the same reasons set forth in Request No. 1, 
mutatis mutandis. Orla therefore incorporates its arguments 
from Request No. 1 mutatis mutandis. Internal memoranda, 
technical notes, and communications of MICI and DNRM are 
by definition within Panama’s possession, custody or control. 
As explained in paragraphs 29-39 of the introduction, 
Panama’s document retention obligations under Law No. 13 
of 1957, Law No. 51 of 2008 and Article 485 of the Civil 
Procedure Code extend to all documents issued, received or 
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ahora solicita (sobre todo cuando el Derecho 
panameño es claro en que las concesiones 
mineras expiran con el vencimiento del plazo 
pactado; Contestación, párr. 143). Esto 
revela el carácter especulativo de la 
Solicitud. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla.  El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)). En concreto, Orla no ha demostrado 
cómo los Documentos solicitados apoyarían 
alguna alegación específica de su caso. Orla 
se limita a afirmar genéricamente que los 
documentos serían relevantes para valorar 
“Panama’s own contemporaneous 
understanding at the time as to the 
continuing validity of the Concession 
Contracts after February 2, 2017”. Sin 
embargo, Orla no explica el nexo entre los 
documentos internos del MICI o la DNRM y 
sus pretensiones concretas de violación del 
Tratado. Bajo el derecho administrativo 
panameño, los documentos internos de la 
administración – tales como memorandos, 
notas técnicas, criterios jurídicos o 
comunicaciones internas – no son 
susceptibles de generar derechos a favor de 
los administrados ni de crear compromisos 
vinculantes para el Estado frente a terceros 
(Contestación, párr. 233). Por lo tanto, 
incluso si dichos documentos existieran y 
reflejaran un determinado “understanding” 
interno sobre la vigencia de los Contratos de 

used by public entities in the exercise of their administrative 
functions. 

Relevance and Materiality:  

It is astounding and borders on bad faith that Panama is 
alleging that the requested Documents are not relevant to the 
case or material to its outcome.  Quite the contrary – the 
documents are directly relevant and material to one of the 
central disputes in this case: whether the Concession Contracts 
remained valid after February 2017 and whether MCQSA held 
acquired rights, which both parties have argued at length in 
submissions and with support of the expert reports on both 
sides. Panama argues that the Concession Contracts expired in 
February and March 2017 and that no tacit extension occurred 
(Counter-Memorial ¶¶756, 841, 848). Orla argues that MICI 
and DNRM treated the Concession Contracts as valid and 
continuing throughout the extension period and MCQSA had 
acquired the right to obtain the applied-for extension of its 
Concession Contracts, meaning that Panama breached its 
obligations to Orla under Article 9.06 and 9.11 of the Canada-
Panama FTA when it enacted Law 407 and MICI 
subsequently issued resolutions rejecting MCQSA’s 
application to extend the Concession Contracts and 
retroactively declared the concessions cancelled (Memorial 
¶¶333-334, 339-340, 384-388; Molino Mola & Troyano I 
¶¶148-161). Internal documents revealing MICI’s and 
DNRM’s contemporaneous understanding in relation to the 
validity of the Concession Contracts are directly probative of 
this core factual question. Contrary to Panama’s suggestion, 
the relevance of these documents does not depend on whether 
internal views can “generate rights” under Panamanian 
administrative law. What matters for international law 
purposes is whether the State’s own contemporaneous 
understanding supports Orla’s case that the Concession 
Contracts were treated as valid – which is a question of fact, 
not of Panamanian administrative law. 

Legal Privilege:  

Panama’s assertion of legal privilege over “legal criteria” is 
overbroad and unsubstantiated. The term “legal criteria” as 
used in the Request refers to the administrative and regulatory 
standards applied by MICI/DNRM in processing extension 
requests, not to confidential legal advice obtained from 
external counsel (which, for the avoidance of doubt, is not 
sought under this Request). Moreover, Panama has not 
identified any specific document over which it claims 
privilege, nor has it established that the documents were 
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Concesión, estos no podrían servir para 
establecer que, como alega Orla, los 
Contratos de Concesión habrían seguido 
vigentes tras su expiración por cumplimiento 
de plazo, ni que MCQSA hubiese adquirido 
derecho alguno a la prórroga de dichos 
contratos. En consecuencia, los Documentos 
solicitados carecen de relevancia para las 
pretensiones de Orla. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá, por los 
mismos motivos expuestos en la Solicitud 
No. 1, mutatis mutandis. 

En cuarto lugar, en la medida en que la 
Solicitud de Orla abarca “legal criterio” 
relativos al “legal effect of the extension 
requests” y al “administrative treatment of 
concessions pending extension”, dichos 
documentos estarían protegidos por el 
secreto profesional (legal privilege) y, por lo 
tanto, su exhibición debe ser excluida de 
conformidad con el artículo 9(2)(b) de las 
Reglas de la IBA. En efecto, el artículo 
9(2)(b) de las Reglas de la IBA faculta al 
Tribunal a excluir la exhibición de 
documentos por “existencia de impedimento 
legal o privilegio (privilege) bajo las normas 
jurídicas o éticas determinadas como 
aplicables por el Tribunal Arbitral”. Al 
evaluar la existencia de dicho privilegio, el 
artículo 9(4)(a) de las Reglas de la IBA 
establece que el Tribunal puede tomar en 
consideración “cualquier necesidad de 
proteger la confidencialidad de un 
Documento creado o de una declaración o 
comunicación oral realizada en relación con 
o al efecto de proporcionar u obtener 
asesoramiento jurídico”. Los “legal 
criterio” solicitados por Orla constituyen 
precisamente asesoramiento jurídico interno 
del Estado sobre los efectos legales de las 
Solicitudes de prórroga y el tratamiento 
administrativo de las concesiones. Estos 
documentos reflejan el análisis jurídico y las 
opiniones legales de los asesores del Estado, 
y su exhibición comprometería la 

“created in connection with or for the purpose of providing or 
obtaining legal advice” within the meaning of IBA Article 
9(4)(a). Internal administrative guidance on the interpretation 
of applicable regulations is not the same as privileged legal 
advice and Panama cannot invoke legal privilege protection 
by a generalized statement that the Requested Documents are 
protected by legal privilege. 

To the extent any specific document is genuinely privileged, 
Panama may identify it in a privilege log, but a blanket 
assertion of privilege over an entire undefined category cannot 
be accepted. 
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confidencialidad del asesoramiento jurídico 
interno que el Estado tiene derecho a 
proteger. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

17. All internal documents of MICI, 
the DNRM, the Comptroller, or 
MiAmbiente that consider, refer to, 
or relate to: 

(a) whether the requests for 
extension of the Concession 
Contracts submitted by 
MCQSA complied with the 
requirements established in 
the Mineral Resources Code; 

(b) the validity of the Concession 
Contracts during the period in 
which the extension requests 
were being processed, 
including the period after 
2017; 

(c) the continuity of operations of 
MCQSA during the 
processing of requests for 
extension of Concession 
Contracts;  

(d) the evaluation of MCQSA’s 
compliance with the 
obligations established in the 
Concession Agreements; and  

(e) all documentation or receipts 
showing the payments by 
MCQSA of the taxes or fees 
relating to the rights and 
permits of the Concession 
Agreements and their 
extensions,  

for the period between 2015 and 
2023. 

 

Memorial 
¶¶306 et seq., 
330 et seq., 
and 369 et 
seq. 

Counter-
Memorial 
¶¶28, 69, 131, 
148, 155, 160, 
262-264, 340, 
399-404, 830, 
835, 846-851 

Molino Mola 
& Troyano I 
¶¶117 et seq., 
150 and 161 

Castillo I 
¶¶30-35, 53 

Núñez I 
¶¶87-97, 127-
128 

The requested Documents are 
relevant and material to Orla’s 
claim that Panama’s treatment 
of MCQSA’s application to 
extend the concessions was 
arbitrary and non-transparent 
and that MCQSA had acquired 
rights in relation to the same. 

Molino Mola & Troyano I 
discusses the legal basis for an 
application for an extension 
(¶¶117 et seq.), and opines 
(¶¶150 and 161) that MCQSA 
had a valid and current 
concession on December 15, 
2023, meaning that Law 407 
was not applicable to the 
Concession Contracts and the 
latter were wrongfully and 
arbitrarily cancelled.  

Panama argues that the 
Concession Contracts expired 
in February and March 2017 
resulting in the termination of 
all rights and obligations 
related to authorized mining 
under the Gold and Silver 
Concessions as of that date 
and did not continue to 
December 15, 2023 
(Counter-Memorial, e.g. 
¶¶28, 69, 131, 148, 155, 160, 
262-264, 340, 399-404, 830, 
835, 846-851; Castillo I 
¶¶30-35, 53; Núñez I ¶¶87-
97, 127-128). 

The requested Documents are 
relevant and material to Orla’s 

El Estado objeta a la exhibición de los 
Documentos solicitados, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. La Solicitud es excesivamente 
amplia al solicitar “all internal documents” 
de cuatro entidades distintas (MICI, DNRM, 
Contraloría y MiAmbiente) que “consider, 
refer to, or relate to” cinco categorías 
temáticas indeterminadas - incluyendo una 
que abarcaría “all documentation or receipts 
showing the payments” de impuestos o tasas 
relativos a los Contratos de Concesión - 
durante un período de 8 años (2015-2023). 
Orla no identifica documentos específicos, 
autores en el seno de cada entidad, o 
periodos más acotados en los que sería 
razonable presumir que los Documentos 
solicitados hubiesen sido generados. 
Además, las expresiones “consider, refer to, 
or relate to” son formulaciones genéricas e 
imprecisas que – en ausencia de parámetros 
objetivos –  no permiten delimitar con 
razonable certeza qué documentos deberían 
buscarse. Esta Solicitud es una fishing 

Orla rejects each of Panama’s objections and requests that the 
Tribunal order production. 

Specificity:  

Panama characterizes this Request as an “abusive fishing 
expedition” seeking “all internal documents” from four 
entities over eight years. This misrepresents the Request. Orla 
has identified: (i) four specific custodians (MICI, DNRM 
(with DNRM being a sub-division of MICI), the Comptroller, 
and MiAmbiente); (ii) five precisely delineated subject-matter 
categories, each tied to Orla’s investment and a specific 
factual or legal issue in dispute; and (iii) a time period of 2015-
2023, coextensive with the period during which the extension 
requests were pending. By way of clarification, the request 
relates to documents relating to MCQSA and the Concession 
Contracts, which should be a rather limiting factor in itself. 
Orla further clarifies the document types sought, being 
internal memoranda, technical assessments, notes and 
communications. Orla could have presented this request as 5 
separate requests (each related to sub-sections (a) through (e)) 
but given that each of these subsections have the same 
justifications in relation to relevance and materiality, 
existence, etc. under the IBA Rules and given that paragraph 
15.3 of PO1 states that “[t]he Document requests per party 
shall be limited to the lowest possible number” Orla decided 
to combine these. However, each of subsections (a) through 
(e) provide a narrow and specific category of documents, and 
the request should be treated accordingly. Using sub-section 
(e) as an example that Panama has picked out, documentation 
or receipts showing the payments by MCQSA of the taxes or 
fees relating to the rights and permits of the Concession 
Agreements and their extensions is a narrow and specific 
category and there would not be so many responsive 
documents (even over a period of 8 years) as to impose a 
burden on Panama to produce the same.  

As to Panama’s criticism that Orla does not identify specific 
documents, authors within each entity, or more limited time 
periods during which it would be reasonable to presume that 
the requested documents were generated, Orla is not required 

Granted, but 
limited to 
documents 
which refer 
to the matters 
mentioned, 
excluding 
those which 
only relate to 
them.  
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case on the continuing 
validity of the Concession 
Contracts, and will illustrate 
that Panama continued to treat 
the Concession Contracts as 
ongoing after 2017, going 
directly to support Orla’s 
case. 

expedition e implica que, de acoger la 
misma, se le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá. 

Segundo, la Solicitud de Orla es 
especulativa,  pues no establece ninguna 
base para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no ha aportado ningún indicio concreto 
que sugiera que las cuatro entidades estatales 
mencionadas hubiesen generado “internal 
documents” relativos a las cinco categorías 
temáticas solicitadas. Más aún, resulta 
llamativo que Orla solicite documentos 
internos de MiAmbiente relativos a las 
Solicitudes de prórroga de los Contratos de 
Concesión, cuando dicha entidad no está 
involucrada en el proceso de tramitación de 
las Solicitudes de prórroga de concesiones 
mineras. Orla simplemente especula sobre la 
existencia de dichos documentos sin ofrecer 
fundamento alguno para dicha suposición. 
Esto revela el carácter especulativo de la 
Solicitud. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

to do so but merely identify a sufficiently narrow and specific 
category of documents sought – which is has done. As to the 
time periods, Panama’s delay in its treatment of Orla’s 
investment is the crux of this arbitration and Panama cannot 
insist that Orla limit the search time periods when it was 
Panama’s behavior that resulted in such. 

Existence:  

Contrary to Panama’s assertion, the existence of such 
documents is well-founded. The record demonstrates that 
MICI/DNRM and the Comptroller engaged substantively with 
each of the five subject-matter categories. Specifically:  

(i) MICI/DNRM confirmed that it received MCQSA’s 
extension requests and was evaluating them (implying 
evaluation under the Mineral Resources Code and 
obligations established in the Concession Contracts) and 
that MCQSA could continue exploration work at the time 
(C-0068-SPA) – being an example of documents in 
categories (a), (c) and (d) of the requested Documents;  

(ii) MICI confirmed the validity of the Concession 
Contracts through its notes to the Comptroller, referring to 
the Concession Contracts as “vigentes” (in force), and 
stated that it remains in force until cancellation is declared 
by a resolution.  It also talked about MCQSA posting a 
performance bond (i.e,. payment matters occasioned by the 
Concession Contracts) and stating that the performance 
bond condition of the Concession Contract was complied 
with (C-0228-SPA, C-0229-SPA, C-0230-SPA) – being 
an example of documents in categories (b), (d) and (e) of 
the requested Documents;  

(iii) MICI/DNRM confirmed that MCQSA’s Concessions 
are governed by the Mineral Resources Code and evaluated 
MCQSA’s compliance (under the Code and the Concession 
Contracts) in the Technical Inspection Report No. 013-
2020 (C-0013-SPA); being an example of documents in 
categories (a) and (d) of the requested Documents; and 

(iv) MCQSA made annual surface royalty payments from 
2017-2023 which were notified to MICI/DNRM (C-0137-
SPA, C-0138-SPA, C-0145-SPA, C-0402-SPA, C-0405-
SPA through C-0407-SPA).  

Each of these demonstrable activities necessarily generated 
internal documents. Moreover, MICI permitted MCQSA to 
continue operations throughout the extension period and it is 
reasonable to assume that additional documentation in this 
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En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)), por al menos dos motivos. 

Primero, al ser excesivamente amplia, la 
Solicitud incluye documentos 
manifiestamente irrelevantes - por ejemplo, 
hojas de ruta internas para trasladar 
expedientes de un despacho a otro, 
invitaciones de calendario a reuniones en las 
que los temas se hayan tratado 
tangencialmente, registros contables de 
pagos de tasas o cánones asociados a las 
concesiones (cuyo pago no está en disputa), 
aprobaciones de viáticos de funcionarios en 
el marco de las inspecciones del Proyecto, o 
simples remisiones de información en int 

rno entre entidades que meramente 
mencionen los Contratos de Concesión sin 
que su objeto guarde relación alguna con las 
pretensiones de Orla en este arbitraje. 

Segundo, Orla se limita a (a) presentar un 
resumen del debate de las Partes sobre la 
vigencia de los Contratos de Concesión, y 
(b) afirmar que los Documentos solicitados 
serían relevantes para su alegación de que 
dichos contratos habrían seguido vigentes 
hasta 2023 y que Panamá habría continuado 
tratándolos como tales. No obstante, Orla ni 
siquiera ha intentado explicar cómo los 
Documentos solicitados apoyarían alguna 
alegación específica que haya hecho en el 
marco de este debate. Al no explicar la 
relación entre 

los Documentos solicitados y las alegaciones 
específicas que plantea, la Solicitud de Orla 
no satisface el estándar de relevancia que 
imponen las Reglas de la IBA.  

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá, por los 
mismos motivos expuestos en la Solicitud 
No. 1, mutatis mutandis. 

regard was generated. 

As to Panama’s criticism that MiAmbiente is not involved in 
the processing of requests for the extension of mining 
concessions, this is also misplaced. Whilst MiAmbiente does 
not carry the principal responsibility for processing of requests 
for the extension of mining concessions, it does not mean that 
it operates in a silo and is completely unaware of what is going 
on in relation to a concession or does not liaise with the other 
governmental departments of Panama to coordinate its work.  
In particular, MiAmbiente would be aware as to whether a 
concession is valid or not (as otherwise, there is no need for it 
to waste time and resources to evaluate the EsIA (and 
MCQSA’s compliance with the Mineral Resources Code and 
the Concession Contracts) (e.g., C-0062-SPA concerning 
evaluation of the EsIA in 2019 or the various Technical 
Evaluation Reports)). Moreover, contemporary 
documentation shows that MiAmbiente granted and accepted 
payments for various permits for MCQSA (which it would  
not have done if it knew that the Concessions were expired or 
did not comply with the Mineral Resources Code or with the 
terms of the Concessions themselves (see, for example 
MiAmbiente’s water permits granted to MCQSA and related 
payments accepted in relation thereto in, for example, C-
0106-SPA, C-0107-SPA and C-0130-SPA). It also would not 
have granted MCQSA the PAMA extension it sought, whilst 
confirming that MCQSA could continue its exploration work 
under the PAMA (C-0112-SPA). Finally, considering that 
MICI and MiAmbiente both attended the May 2023 meeting 
that MCQSA invited them to attend to “discuss […] pending 
permits” (C-0324-SPA) it is also entirely reasonable to 
assume that MiAmbiente would also be aware and generated 
documentation in relation to Concession Contracts extension, 
if only insofar it concerned their work in relation to the EsIA 
and other environmental approvals.  

Possession, Custody or Control:   

Panama relies on the same reasons to their possession, custody 
or control objections as set forth in Request No.1, mutatis 
mutandis.  As such, Orla incorporates its arguments from 
Request No. 1 mutatis mutandis and refers to paragraphs 29 to 
39 of the introduction to these Replies. Internal documents of 
MICI and DNRM are by definition within Panama’s 
possession, custody or control, and are covered by 
preservation obligations under Panamanian law. 

Relevance and Materiality:  

Orla’s rejects Panama’s two objections on relevance and 
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Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

materiality.   

Panama argues that Orla has not explained the connection 
between the requested Documents and specific claims. This is 
incorrect. The requested Documents go to the central issue in 
this arbitration – whether or not Orla has acquired the right to 
extend the Concession Contracts – from which the remainder 
of the claims follow. Orla has clearly identified the factual 
issues to which the documents relate: whether Panama 
considered that MCQSA’s extension requests complied with 
the law, whether the Concession Contracts remained valid 
after 2017, whether MCQSA’s operations continued with 
Panama’s acquiescence, and whether MCQSA complied with 
its contractual obligations. These are the central factual 
questions in this arbitration. Panama copiously denies the 
continuing validity of the Concession Contracts and asserts 
they expired in 2017 (see, e.g., Counter-Memorial ¶¶28, 69, 
131, 148, 155, 160, 260-264, 340-341, 399-404, 830, 835, 
846-851; Castillo I ¶¶30-35, 53; Núñez I ¶¶87-97, 127-128). 
Orla contends the contrary (Memorial ¶¶306 et seq., 330 et 
seq., and 369 et seq., Molino Mola & Troyano I, ¶¶117 et 
seq., 150 and 161). Internal documents showing how 
MICI/DNRM contemporaneously assessed these questions 
are directly probative and material to the outcome of this case. 

As to Panama’s argument that the Request includes 
“manifestly irrelevant documents” which do not bear any 
relation to Orla’s claims in this arbitration, such as internal 
routing slips for transferring files from one office to another 
or approvals of travel expenses for officials in the context of 
Project inspections, for the avoidance of doubt, Orla is not 
seeking internal routing slips or travel expenses approvals.  
However, as to Panama classifying “calendar invitations to 
meetings where the topics were only tangentially addressed, 
accounting records of payments of fees or royalties associated 
with the concessions (the payment of which is not in dispute) 
[…] or simple internal information exchanges between 
entities that merely mention the Concession Agreements 
without their subject matter bearing any relation to Orla’s 
claims in this arbitration”, such documents are relevant and 
material within the meaning of the IBA Rules.  How could one 
know if the relevant and material topics were “only 
tangentially discussed” (if one even knew what exactly 
Panama means by this) – even a tangential discussion could 
be relevant and material if it mentions, for example, that 
Orla’s investment remained in force from 2017 onwards.  
Likewise, “simple internal information exchanges” could be 
equally relevant and it should not be Panama unilaterally 
judging what may or may not be relevant and material to the 
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case. Finally, as to the “payments of fees or royalties 
associated with the concessions”, whilst the payments are not 
in dispute, the manner and the reasons behind the payments 
are, with Panama surprisingly having claimed in its Counter-
Memorial that MCQSA/Orla “forced the MICI to process 
these payments in order to argue, after the fact, that its 
concessions were in force” (Counter-Memorial ¶162, see 
also ¶¶13, 163-166, 229, 283, 652, 756).  Orla has not yet had 
a procedural opportunity to respond to these bizarre 
allegations, but the requested Documents in relation to the 
payments of fees or royalties go directly to this issue. 

18. MICI, MiAmbiente or the 
Comptroller internal memoranda, 
files, notes, reports, deliberations, 
correspondence (including email, 
text messages or social media 
messages), and communications 
exchanged by MICI, MiAmbiente 
or the Comptroller with other 
Panamanian government 
departments or offices relating to 
the granting of the following with 
respect to the Concession 
Contracts Nos. 19, 20 and 21: 

(a) Resolution DNRM-AL-21-
2017 confirming that 
exploration work could 
continue dated March 6, 2017 
(C-0068-SPA); 

(b) Resolution DIFOR-IE-02-
2017 authorizing ecological 
compensation/forestry 
clearance for exploratory 
drilling in Caballito zone 
dated April 26, 2017 (C-0052-
SPA); 

(c) Resolution DIFOR-IE-01-
2017 authorizing ecological 
compensation/forestry 
clearance for Idaida zone 
dated April 26, 2017 (C-0053-
SPA); 

(d) Permit to use water-drilling 
as MCQSA continued to 

Memorial 
¶¶332-334 

Molino Mola 
& Troyano 
¶159 

Counter-
Memorial, 
¶¶756, 841, 
848 

C-0068-SPA  
C-0052-SPA  
C-0053-SPA  
C-0075-ENG  
R-0222-SPA  
C-0105-SPA  
C-0106-SPA  
C-0107-SPA  
C-0112-SPA 

The requested Documents are 
relevant and material to Orla’s 
claim that MCQSA held 
acquired rights with respect to 
the extension of its 
concessions.  

The existence of the extension 
and validity of the Gold and 
Silver Concession Contracts 
was “implicit[ly] 
recogni[zed]” through 
Panama’s actions, including 
the fact that Panama continued 
to grant MCQSA permits 
required for the operation of 
the concessions following the 
expiry of the original 
concession periods (Molino 
Mola & Troyano ¶159) 
showing MCQSA had 
acquired rights in the 
Concessions Contracts 
(Memorial ¶¶332-334). 
Panama denies MCQSA had 
an acquired right under 
Panamanian law, and that the 
Concessions Contracts expired 
in February and March 2017, 
and were not tacitly extended 
(Counter-Memorial ¶¶756, 
841, 848). The requested 
Documents are relevant and 
material to the existence of 
MCQSA’s acquired rights.  

Sin que ello implique un reconocimiento de 
que la Solicitud de Orla cumpla con las 
exigencias de la OP1 y las Reglas de la IBA,  
el Estado, de buena fe, acepta realizar una 
búsqueda razonable de memorandos, 
notas e informes generados por el MICI y 
MiAmbiente, así como la correspondencia 
oficial emitida por dichas instituciones o 
remitida a ellas por otras entidades del 
Ejecutivo, como parte de los trámites 
administrativos que culminaron en la 
emisión de las resoluciones mencionadas 
en los literales (a), (b), (c), (e), (f), (g), (h) 
e (i), en el período de 6 meses anteriores a 
la emisión de cada resolución, y exhibirá 
aquellos documentos relevantes y 
sustanciales que sean identificados, siempre 
y cuando su exhibición no esté impedida por 
alguna de las causales previstas en el artículo 
9(2) de las Reglas de la IBA. 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 

Orla acknowledges Panama’s agreement to conduct a 
reasonable search for memoranda, notes, and reports 
generated by MICI and MiAmbiente, as well as official 
correspondence relating to the administrative proceedings that 
culminated in the issuance of the resolutions identified in 
subparagraphs (a), (b), (c), (e), (f), (g), (h) and (i), during the 
six-month period preceding each resolution. Panama has, 
however, sought to limit this agreement in at least five 
material respects, each of which is impermissible.  

First, Panama seeks to exclude the Comptroller from its 
search. As set out below, this exclusion is unjustified.  

Second, Panama excludes sub-paragraph (d), the water-
drilling permit of June 28, 2017. As set out below this 
exclusion is unjustified.  

Third, Panama limits its search to the “six-month period 
preceding the issuance of each resolution”. While a six-month 
window may be reasonable as a starting point, it should not 
artificially exclude documents that may have been generated 
earlier in connection with the same administrative 
proceedings – particularly given that several of the resolutions 
relate to applications that had been pending for considerably 
longer than six months. 

Fourth, Panama undertakes to produce only those documents 
it considers “relevant and material” and subject to the 
condition that “their production is not barred by any of the 
grounds set forth in Article 9(2) of the IBA Rules”, rather than 
agreeing to produce all responsive Documents. This is not 
agreed and is impermissible, for the reasons set out at 
paragraphs 62-69 of the introduction to these Replies to 
Panama’s Objections. 

Orla rejects Panama’s attempt to revise this Request and its 
objections, and requests the Tribunal to order the search and 

Granted for a 
period of six 
months 
preceding 
the issuance 
of each 
resolution 
and 
excluding 
text 
messages 
and social 
media 
messages. 

Excessively 
burdensome 
for the 
surplus.  
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explore the concession dated 
June 28, 2017 (referred to in 
C-0075-ENG, p. 3);  

(e) Resolution DRLS-IAC-35-
2015 approving Sombrero 
zone exploration dated August 
1, 2017 (R-0222-SPA);  

(f) Resolution DIEORA-IA-
Recon-006-2018 approving 
EsIA Category I Geological 
Exploration Program for 
Sombrero Area dated May 8, 
2018 (C-0105-SPA);  

(g) Temporary Water Use 
Resolution No. 001-2018 
dated May 11, 2018 (C-0106-
SPA);  

(h) Temporary Water Use 
Resolution No. 002-2018 
dated May 11, 2018 (C-0107-
SPA); and 

(i) Note 212-2018 regarding the 
Extension of the 
Environmental Management 
and Adjustment Programme 
(PAMA) dated June 18, 2018 
(C-0112-SPA). 

  

contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “files” y 
“deliberations” sin identificar a qué tipo 
específico de documentos se refiere con 
estos términos, lo que hace imposible saber 
qué documentos buscar.  La referencia a 
comunicaciones con “other Panamanian 
government departments or offices” es 
igualmente indefinida y excesivamente 
amplia al no identificar cuáles 
departamentos u oficinas serían relevantes. 
Asimismo, la Solicitud de “email, text 
messages or social media messages” es 
excesivamente amplia, pues no identifica a 
los remitentes, destinatarios ni los temas 
específicos de dichas comunicaciones.  
Además, contrariamente a lo que exige el 
párrafo 15.4 de la OP No. 1, Orla no 
identifica un periodo temporal que delimite 
la categoría de Documentos solicitados. 
Pretender que el Estado revise todos los 
correos electrónicos, mensajes de texto y 
redes sociales de todos los funcionarios de 
tres entidades sin un periodo temporal 
definido constituye, a todas luces, una carga 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Con esta Solicitud, Orla, 
evidentemente, persigue “trawl through 
documents to see if they support the 
applicant’s case’”48, lo cual no es permitido 
en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa,  pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
En particular, Orla no ha explicado por qué 
sería razonable presumir que existen “files”, 
“deliberations”, correos  electrónicos, “text 
messages” o “social media messages” de 

production of Request No. 18 in full. 

Specificity:  

Panama’s objection that the Request is not “narrow and 
specific” and constitutes a “fishing expedition” is without 
merit. The Request identifies: (i) the custodians of the 
Documents, namely three named government entities (MICI, 
MiAmbiente, and the Comptroller); (ii) the subject matter, 
namely nine specifically identified resolutions, permits, and 
authorisations, each cited by resolution number, date, and 
exhibit reference; (iii) the type of documents sought, namely 
internal memoranda, files, notes, reports, deliberations, and 
correspondence (including email, text messages, or social 
media messages); and (iv) the counterparties to any 
correspondence, namely other Panamanian government 
departments or offices.  

Panama’s complaint that Orla requests “files” and 
“deliberations” without identifying what specific type of 
documents these terms refer to is contrived. Both terms are 
used in their ordinary meaning and are routinely used in 
document production requests in international arbitration. 
“Files” refers to the administrative files (Expedientes) 
generated in connection with the issuance of each resolution. 
“Deliberations” refers to any record of internal discussions or 
decision-making processes that preceded the issuance of each 
resolution. These are self-evidently clear concepts. 

Panama’s further complaint that the reference to “other 
Panamanian government departments or offices” is “vague 
and overly broad” ignores the narrowing effect of the rest of 
the Request. The Request does not seek all correspondence 
with all government departments; it seeks only 
correspondence relating to the issuance of nine specifically 
identified resolutions. 

Panama’s objection regarding the request for “email, text 
messages, or social media messages” is equally without 
foundation. These are standard categories of communications 
that are routinely sought in document production in 
international arbitration. The Request does not seek all emails 
or messages of all officials; it seeks only those that relate to 
the issuance of nine specifically identified resolutions. The 
senders and recipients are necessarily those officials within 
MICI, MiAmbiente, and the Comptroller who were involved 
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funcionarios relacionados con el 
otorgamiento de las 
resoluciones identificadas. El hecho de que 
dichas resoluciones hubiesen sido emitidas 
no implica, per se, que funcionarios de las 
entidades estatales hubiesen generado este 
tipo específico de comunicaciones 
informales. Orla simplemente especula sobre 
la existencia de dichos documentos sin 
ofrecer fundamento alguno para dicha 
suposición. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Tercero, la Solicitud de Orla también es 
especulativa en lo que se refiere a la 
Contraloría General. La Contraloría no es la 
entidad competente para el otorgamiento de 
las resoluciones identificadas en los literales 
(a) a (i), las cuales corresponden a 
competencias del MICI y/o MiAmbiente. No 
existe razón para suponer que la Contraloría 
habría generado documentos internos 
relacionados con el otorgamiento de 
permisos ambientales, de exploración o de 
uso de agua que no requieren de su 
intervención ni refrendo. Orla 

no ha aportado indicio alguno que sugiera 
que dicha entidad hubiese generado los 
Documentos solicitados. 

Cuarto, el literal (d) de la Solicitud es 
especulativo por motivos adicionales. Orla 
hace referencia a un “Permit to use water-
drilling” que supuestamente habría sido 
otorgado el 28 de junio de 2017, citándolo 
como mencionado en el Anexo C-75, pág. 3. 
Sin embargo, dicha referencia no 
corresponde al permiso en sí, sino 
únicamente a un documento interno de Orla 
que lo menciona, sin indicar una referencia o 
resolución que permita identificar el permiso 
específico. La Solicitud de Orla es, en este 

in the administrative proceedings that culminated in the 
issuance of each resolution. Their identity is known to 
Panama.  

As to the absence of a date range, this is addressed by the 
nature of the Request itself. Each of the nine resolutions has a 
specific date, and the Request seeks documents relating to the 
granting of those specific resolutions. The relevant time 
period is therefore inherently defined by the administrative 
proceedings that preceded each resolution, each of which 
necessarily started on the date on which the permit or 
authorization was applied for.  

Existence:  

Panama’s assertion that Orla has not established a basis for 
presuming the Documents exist is contradicted by basic 
principles of governmental administration. Each of the nine 
resolutions identified in the Request is a formal administrative 
act issued by MICI or MiAmbiente. It is axiomatic that the 
issuance of formal government resolutions (particularly those 
granting permits, authorisations, and approvals) generates 
administrative files containing the deliberations, assessments, 
and correspondence that preceded and informed those 
decisions. Environmental permits, forestry clearance 
authorisations, water use permits, and exploration approvals 
are not issued in a vacuum; they are the product of internal 
review, inter-agency consultation, and formal decision-
making processes, all of which generate documentary records. 

Panama’s own partial concession confirms this. By agreeing 
to search for “memoranda, notes, and reports generated by 
MICI and MiAmbiente, as well as official correspondence 
issued by those institutions or sent to them by other entities of 
the Executive Branch, as part of the administrative 
proceedings that culminated in the issuance of the 
resolutions,” Panama implicitly acknowledges that such 
documents exist. Its objection is therefore directed not at the 
existence of the documents but at their scope – specifically, 
whether the Comptroller holds relevant records and whether 
sub-paragraph (d) is sufficiently identified. 

Sub-paragraph (d): the water-drilling permit. Panama 
objects that Orla “refers to a ‘Permit to use water-drilling’ 
that was allegedly granted on June 28, 2017, citing as 
mentioned in Exhibit C-75, p. 3” and that this “does not 
correspond to the permit itself, but only to an internal Orla 
document that mentions it”.  This objection is without merit. 
First, there is no requirement under the IBA Rules or 
otherwise that the document serving as the basis for a party to 
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extremo, especulativa: Orla no puede 
solicitar documentos relacionados con el 
otorgamiento de un permiso cuya existencia 
no ha sido acreditada mediante la aportación 
del permiso mismo o, al menos, de una 
identificación precisa del mismo. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)). En efecto, los correos electrónicos 
personales, mensajes de texto y mensajes de 
redes sociales que solicita Orla, por su propia 
naturaleza, reflejan consideraciones o 
comunicaciones informales internas de 
funcionarios que no fueron externalizadas ni 
comunicadas a Orla o MCQSA. En 
consecuencia, no pueden constituir 
evidencia de la conducta del Esta 

o respecto de los supuestos derechos de Orla 
ni pueden ser utilizados para valorar la 
conducta del Estado a la luz de los estándares 
de protección del Tratado. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá, por los 
mismos motivos expuestos en la Solicitud 
No. 1, mutatis mutandis. Adicionalmente, 
los mensajes de texto y redes sociales de 
funcionarios públicos son comunicaciones 
personales que no forman parte de los 
registros oficiales de las entidades estatales. 
Las entidades públicas no tienen obligación 
(ni el poder) de custodiar las comunicaciones 
personales de sus funcionarios y, por lo 
tanto, dichos documentos no están bajo el 
poder, custodia o control de Panamá. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 

establish the reasonable existence of the requested document 
must itself be an official or governmental record rather than 
an internal document. Panama cannot object to the Request on 
the basis that Orla has cited an internal document referencing 
the permit rather than the permit itself. Second, Panama, as the 
issuing authority, is necessarily in possession of, or has access 
to, its own regulatory instruments. It cannot credibly claim 
ignorance of its own resolutions. For the avoidance of doubt, 
the document in question is Resolution No. 004-2017 dated 
June 28, 2017.  

The Comptroller. Panama’s objection that “the Comptroller 
General’s Office is not the competent authority for issuing the 
resolutions identified in subparagraphs (a) through (i)” 
misses the point. The Request does not contend that the 
Comptroller issued these resolutions; it seeks documents 
relating to the granting of these resolutions that the 
Comptroller may hold. Specifically, the Comptroller refused 
to endorse the Addenda to the Concession Contracts and 
corresponded with MICI regarding the status of the project 
(Memorial ¶¶170–178). The Comptroller’s role in reviewing 
and endorsing mining-related administrative acts means that it 
may well have received or generated records relating to the 
permits and authorizations identified in this Request, 
especially in the context where MICI and MiAmbiente 
continued to issue permits to MCQSA after February 2017, 
while the Comptroller was simultaneously refusing to endorse 
the Concession Contract extensions. It is therefore reasonable 
to assume that such documents exist.  

Possession, Custody or Control:  

Panama’s objection that Orla has not established that the 
documents are in its possession, custody, or control is 
unsustainable, including with respect to personal 
communications. 

The documents sought are internal documents of MICI, 
MiAmbiente, and the Comptroller – all organs of the 
Panamanian State. Documents generated by, sent to, or 
maintained by these entities in the course of their functions 
relating to the issuance of the nine identified resolutions are, 
by definition, in the possession, custody, or control of the 
Republic of Panama. Panama has conceded possession, 
custody or control by agreeing to search for memoranda, 
notes, reports and official correspondence of MICI and 
MiAmbiente.  

As to electronic communications, Orla incorporates its 
arguments from Request No. 1 and paragraphs 29 to 39 of the 
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esta Solicitud. introduction and in particular Law No. 51 of 22 July 2008 on 
electronic records. Official emails of government officials 
acting in their capacity as representatives of MICI, 
MiAmbiente or the Comptroller form part of the institutional 
records of those entities. Moreover, as set out in paragraphs 
43 to 44 and 55 to 61 of the introduction to these Replies, text 
messages, social media posts and similar by public officials 
qualify as disclosable documents which are held by 
representatives of Panama, and are therefore in the possession, 
custody or control of Panama. Panama’s assertion that such 
communications are “personal” is a red herring. Orla seeks 
official communications between officials of three identified 
State institutions on a specific administrative matter. Whether 
transmitted by letter, email, or other means, these are 
communications within Panama’s possession, custody or 
control. 

Relevance and Materiality:  

Panama’s objection that Orla has not demonstrated the 
relevance and materiality of the requested Documents because 
“personal emails, text messages, and social media messages 
[…], by their very nature, reflect internal, informal 
considerations or communications […] cannot constitute 
evidence of the State’s conduct regarding Orla’s alleged 
rights nor can they be used to assess the State’s conduct in 
light of the Treaty’s standards of protection” must also fail. 

The requested Documents are directly relevant and material to 
Orla’s claim that MCQSA held acquired rights with respect to 
the extension of its concessions (Memorial ¶¶332-334, 339-
340, 384-388). As set out in the Memorial, the existence and 
validity of the Gold and Silver Concession Contracts was 
“implicit[ly] recogni[zed]” through Panama’s actions, 
including the fact that Panama continued to grant MCQSA 
permits required for the operation of the concessions 
following the expiry of the original concession periods 
(Molino Mola & Troyano ¶159). Each of the nine resolutions 
identified in the Request was issued after February 2, 2017 – 
the date on which Panama now contends the Gold and Silver 
Concessions expired.  Internal documents relating to the 
issuance of these resolutions would reveal Panama’s own 
contemporaneous understanding of the status of the 
Concession Contracts at the time it granted these permits. This 
is relevant and material to the assessment of MCQSA’s 
acquired rights and goes directly to Orla’s MST and 
expropriation claims. 

As set out above, Panama’s assertion that such documents 
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may be “personal” is a red herring. Emails, text messages or 
social media messages of government officials acting in their 
functions form part of the institutional records of those entities 
and constitute evidence of the State’s conduct.  

19. 

The internal administrative file 
(Expediente) of the Office of the 
Comptroller relating to the 
endorsement process (refrendo) 
for the Addenda to MCQSA’s 
Concession: 

(a) Contract No. 19 of February 
13, 1997 identified as 
MCQSA-EXTR (gold and 
silver) 96-63; 

(b) Contract No. 20 of February 
13, 1997 identified as 
MCQSA-EXTR (gold and 
silver) 96-62; and 

(c) Contract No. 21 of February 
13, 1997 identified as 
MCQSA-EXTR (gold and 
silver) 96-64, 

including records in the SCAFID 
system (of which SCAFID Nos. 
10393814, 10393872 and 
10393847 are an example), from 
May 2021 to December 2023.   

  

Memorial 
¶¶150, 170-
178, 186-187, 
201-202, 220-
228, 298 et 
seq., 334-336, 
339 et seq. 

Counter-
Memorial 
¶¶28, 69, 131, 
148, 155, 160, 
262-264, 340, 
399-404, 830, 
835, 846-851 

Molino Mola 
& Troyano I 
¶¶117 et seq., 
(in particular 
¶¶126-130). 

Castillo I 
¶¶30-35, 39-
40, 53 

C-0195-SPA 
C-0196-SPA 
C-0197-SPA 
C-0251-SPA 
C-0252-SPA 
C-0253-SPA 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of MCQSA’s 
application to extend the 
Concession Contracts was 
arbitrary and non-transparent, 
and that MCQSA held 
acquired rights in relation to 
the same.   

Once the Addenda extending 
the Concession Contracts was 
signed in the spring of 2021, it 
went to the office of the 
Comptroller General for 
endorsement (Memorial 
¶150).  

Molino Mola & Troyano I 
discusses the legal basis for an 
application for an extension 
(Molino Mola & Troyano I, 
¶¶117 et seq.), concluding 
that the General Comptroller 
may refuse endorsement 
either through (a) an express, 
outright refusal (with reasons) 
following which the contract 
will be formally cancelled and 
(b) suspension of 
endorsement until a missing 
requirement is filled, which 
does not affect the validity of 
the contract (¶¶126-128).  
Molino Mola & Troyano I 
concludes that the Concession 
Contracts were subject to 
suspension of the 
endorsement (the condition 
being the approval of 
Category III EsIA, in the 
circumstances where MICI 

Sin que ello implique un reconocimiento de 
que la Solicitud de Orla cumpla con las 
exigencias de la OP1 y las Reglas de la IBA, 
el Estado, de buena fe, acepta realizar una 
búsqueda razonable de los expedientes 
administrativos de la Contraloría 
respecto del refrendo de la Adenda de los 
Contratos No. 19, 20 y 21 y exhibirá 
aquellos documentos relevantes y 
sustanciales que sean identificados, siempre 
y cuando su exhibición no esté impedida por 
alguna de las causales previstas en el artículo 
9(2) de las Reglas de la IBA.  

Sin perjuicio de lo anterior, el Estado deja 
constancia que la Solicitud de Orla es 
especulativa, pues no ha demostrado (ni ha 
hecho ningún esfuerzo en probar) que los 
Documentos solicitados “razonablemente se 
crea que existen” (Reglas de la IBA, art. 
3(3)(a)(ii)). En particular, Orla no ha 
explicado por qué es razonable que existan 
expedientes de la Contraloría relacionados 
con el “refrendo” de los Contratos 19, 20 y 
21, distintos a los remitidos por el MICI a la 
Contraloría para solicitar el refrendo (C-399 
a C-401), los cuales ya están subsumidos en 
las Solicitudes No. 13, 14 y 15 supra. En 
efecto, los registros del sistema SCAFID de 
la Contraloría, referenciado por la 
Demandantes en su Solicitud, confirman que 
los expedientes fueron devueltos al MICI el 
2 de febrero de 2022 (C-195, C-196 y C-
197). Esta Solicitud es un claro ejemplo de 
fishing expedition abusiva, que aunque 
podría ser aceptable en el contencioso ante 
las cortes estadounidenses, no lo es en 
arbitraje internacional.  

 

Orla acknowledges Panama’s agreement to conduct a 
reasonable search of the Comptroller’s administrative files 
regarding the endorsement of the Addendum to Contracts 
Nos. 19, 20 and 21.  

Panama has, however, sought to limit its agreement by 
undertaking to produce only those documents it considers 
“relevant and material” and subject to the condition that “their 
production is not barred by any of the grounds set forth in 
Article 9(2) of the IBA Rules”, rather than agreeing to produce 
all responsive Documents. This is not agreed and is 
impermissible, for the reasons set out at paragraphs 62 to 69 
of the introduction to these Replies to Panama’s Objections. 
The entirety of the “Expediente” concerning the endorsement 
of the Addendum to Contracts Nos. 19, 20 and 21 should be 
produced, as per the Request and not merely those documents 
that Panama considers “relevant and material”. 

Orla also rejects Panama’s suggestions that the Request is 
“speculative” and is a “clear example of an abusive fishing 
expedition”. 

Specificity: 

This Request could not be more specific. It identifies a single 
custodian (the Office of the Comptroller), a precisely defined 
subject matter (the endorsement process for the Addenda to 
each of the three Concession Contracts), the exact period 
(May 2021 to December 2023), and even provides illustrative 
SCAFID system references (Nos. 10393814, 10393872 and 
10393847, being Exhibits C-0195-SPA, C-0196-SPA and C-
0197-SPA). Panama acknowledges the existence of the 
relevant administrative files by agreeing to search for them. 

Existence, and Possession, Custody or Control:  

Panama’s suggestion that the Request is speculative as to the 
Documents’ existence is contradicted by Panama’s own 
agreement to search. The existence of a Comptroller 
Expediente is confirmed by the SCAFID records already on 
file, which show that files were received by the Comptroller 
and subsequently returned to MICI on February 2, 2022 (C-
0195-SPA, C-0196-SPA, C-0197-SPA).  

As to possession, custody or control, Panama has conceded 

Granted as 
requested. 
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considered that it was not 
necessary) and thus, whilst 
the extensions of the 
Concession Contracts were 
not completed (and no new 
term expiry dates set), the 
Concession Contracts 
remained in force, as the 
Comptroller General’s refusal 
to endorse the Concession 
Contacts did not affect their 
validity (¶¶129-130). Panama 
denies that this was a case of 
a suspension (Castillo I 
¶¶39-40). 

The requested Documents are 
relevant and material to Orla’s 
case on the Concession 
Contracts’ continuing validity 
and MCQSA’s acquired 
rights,  

this point by agreeing to search for the Comptroller’s 
administrative files. The fact that files were “returned” to 
MICI does not mean the Comptroller retained no records. In 
the ordinary course of administrative business, the 
Comptroller would have maintained copies of the Expediente, 
which it is reasonable to assume would include: (a) the record 
of receipt and processing of the files; (b) internal memoranda 
or notes evaluating whether the conditions for endorsement 
were met; (c) the basis for the decision to return the files rather 
than endorse them; and (d) any subsequent communications 
following the return of the files through December 2023. 
Furthermore, the Comptroller communicated to MICI its 
position on the need for a Category III EsIA as a precondition 
for endorsement (C-0251-SPA, C-0252-SPA, C-0253-SPA; 
Memorial ¶¶170-178), which confirms that the Comptroller 
actively engaged with the endorsement question and 
generated documents in doing so. 

20. 

MICI and the Office of the 
Comptroller internal memoranda, 
files, notes, reports, 
correspondence (including email, 
text messages or social media 
messages), and communications 
exchanged between MICI and the 
Office of the Comptroller 
regarding the endorsement 
(refrendo) of Addenda to 
Concession Contracts Nos. 19, 20 
and 21, 

from April 1, 2021 to December 
15, 2023,  

including any discussion or 
analysis of: 

(a) whether a Category III EsIA 
was a prerequisite 
requirement for endorsement;  

(b) any communications with the 
Third Chamber of the 
Supreme Court of Justice 
regarding the legal viability of 

Memorial, 
¶¶170-178, 
186-187, 201-
202, 220-228, 
298 et seq., 
306 et seq., 
324-327, 330 
et seq. (in 
particular 
334-335)  

Counter-
Memorial 
¶¶242, 265-
267, 659, 661, 
730 

Molino Mola 
& Troyano I, 
¶¶134-141 

Núñez I, 
¶¶101-104) 

EM&JT-
0006-SPA 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of MCQSA’s 
application to extend the 
Concession Contracts was 
arbitrary and non-transparent.   

The record shows there was a 
conflict of opinion between 
MICI and the Comptroller as 
to the conditions relating to 
endorsement of the 
Concession Contracts – with 
MICI saying that a resolution 
approving the Category III 
EsIA (and some other 
formalities) were not needed, 
and the Comptroller insisting 
they were. The Comptroller 
refused and ultimately failed 
to endorse the Addenda, even 
when the very condition 
imposed by the Comptroller 
was fulfilled (i.e., the passing 

Sin que ello implique un reconocimiento de 
que la Solicitud de Orla cumpla con las 
exigencias de la OP1 y las Reglas de la IBA, 
el Estado, de buena fe, acepta realizar una 
búsqueda razonable de memorandos, 
notas e informes generados por el MICI y 
la Contraloría, así como la 
correspondencia oficial entre dichas 
instituciones, relacionada con el refrendo 
de la Adenda de los Contratos de 
Concesión Nro. 19, 20 y 21 y exhibirá 
aquellos documentos relevantes y 
sustanciales que sean identificados, siempre 
y cuando su exhibición no esté impedida por 
alguna de las causales previstas en el artículo 
9(2) de las Reglas de la IBA.  

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 

Orla acknowledges Panama’s agreement to conduct a 
reasonable search for memoranda, notes, reports and official 
correspondence between MICI and the Comptroller’s Office 
related to the endorsement of the Addenda. Panama has, 
however, sought to limit its agreement by undertaking to 
produce only those documents it considers “relevant and 
material” and subject to the condition that “their production 
is not barred by any of the grounds set forth in Article 9(2) of 
the IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, for the 
reasons set out at paragraphs 62 to 69 of the introduction to 
these Replies to Panama’s Objections. The entirety of the 
Documents responsive to this Request No. 20 should be 
produced and not merely those document that Panama 
considers “relevant and material”. 

Orla rejects Panama’s remaining objections and requests the 
Tribunal to order full production, including all official 
electronic communications. 

Specificity:  

Panama’s specificity objections fail. The Request identifies: 
(i) two custodians (MICI and the Comptroller); (ii) a precisely 
defined subject matter (the endorsement of the Addenda to 
Concession Contracts Nos. 19, 20 and 21); (iii) three specific 

Granted as 
requested 
except for  
text 
messages 
and social 
media 
messages as 
being 
excessively 
burdensome.  
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the endorsement; and/or 

(c) the decision not to endorse 
Addenda and the non-
activation of Article 77 of 
Law 32 of 1984, 

together with drafts thereof.   

In the absence of documents 
sought (and in particular the 
communications between MICI 
and/or the Office of the 
Comptroller and the Third 
Chamber of the Supreme Court of 
Justice), Panama is requested to 
confirm that there were no such 
communications. 

 

of the resolution approving 
the Category III EsIA) 
(Memorial ¶¶170-178, 186-
187, 201-202, 220-228, 324-
327, 334-335). 

Molino Mola & Troyano I 
opines that Panamanian law 
sets out a clear path for the 
government to follow in such 
a situation (Molino Mola & 
Troyano I ¶¶134-141). 

Panama denies that the 
Comptroller’s Office was 
required to verify that the 
Category III EsIA had been 
approved before endorsing 
the Addenda under Article 7 
of the General Environmental 
Law and Article 51 of 
Executive Decree 123 of 2005 
(Counter-Memorial ¶267; 
Núñez I ¶¶101-104) and that 
MICI was wrong that no EsIA 
was necessary (Counter-
Memorial ¶¶242, 265, 659, 
661, 730).  

The requested Documents are 
relevant and material to 
support Orla’s claims that 
Panama breached the MST as 
it did not follow its law but 
acted arbitrarily. 

se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “files” sin 
identificar a qué tipo específico de 
documentos se refiere con estos términos, lo 
que hace imposible saber qué documentos 
buscar.  Asimismo, la Solicitud de “email, 
text messages or social media messages” es 
excesivamente amplia, pues no identifica a 
los remitentes, destinatarios ni los temas 
específicos de dichas comunicaciones.  
Además, Orla fija un periodo temporal 
excesivamente amplio de más de 2 años. 
Pretender que el Estado revise todos los 
correos electrónicos, mensajes de texto y 
redes sociales de todos los funcionarios de 
dos entidades por más de 2 años constituye, 
a todas luces, una carga excesivamente 
gravosa (Reglas de la IBA, artículo 9(2)(c)).  
Con esta Solicitud, Orla, evidentemente, 
persigue “trawl through documents to see if 
they support the applicant’s case’”49, lo cual 
no es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
En particular, Orla no ha explicado por qué 
sería razonable presumir que existen “text 
messages” o “social media messages” de 
funcionarios relacionados con el refrendo de 
las Concesiones. En efecto, Orla no ha 
demostrado por qué sería razonable concluir 
que existen otras comunicaciones de aquellas 

sub-topics for discussion or analysis (the Category III EsIA 
prerequisite, communications with the Third Chamber, and 
the decision not to endorse/non-activation of Article 77); and 
(iv) a defined period (April 1, 2021 to December 15, 2023). 
This is neither vague nor overbroad – it is a targeted request 
anchored to a specific administrative process, specific 
institutions, and a specific time frame. Panama’s objection 
that the term “files” is vague is untenable – in this context it 
plainly refers to the administrative records maintained by each 
institution in relation to the endorsement process.  

As to electronic communications, Panama mischaracterizes 
that it would need to “review all emails, text messages, and 
social media posts of all employees of two entities”.  As far as 
emails are concerned, Panama’s suggestion that searching two 
and a half years of emails from two entities is unduly 
burdensome ignores the fact that the Request is bounded by a 
specific subject matter (the endorsement of three identified 
Addenda), which allows for keyword-based searches that are 
standard practice in international arbitration. The same is true 
of “text messages” or “social media messages”, which can 
also be searched by keywords. 

Existence:  

Panama’s suggestion that the Request is speculative is flatly 
contradicted by the record. Panama accepts that the record 
already contains seven exhibits evidencing communications 
between MICI and the Comptroller regarding the endorsement 
(C-0232-SPA, C-0233-SPA, C-0234-SPA, C-0235-SPA, C-
0251-SPA, C-0252-SPA, C-0253-SPA), but claims that 
“Orla has not demonstrated why it would be reasonable to 
conclude that there are other communications”. This 
argument is easily contradicted by another six exhibits already 
on the record (C-0399-SPA, C-0400-SPA, C-0401-SPA, C-
0228-SPA, C-0229-SPA and C-0230-SPA) – the first three of 
which expressly mention that MICI is passing the files to the 
Comptroller for refrendo and the last three make it clear that 
they are discussing the subject of refrendo (indeed, for what 
other reason would MICI and the Comptroller be 
corresponding on the Concession Contracts when 
Comptroller’s only job in relation thereto is to endorse them?) 
If the record alone shows additional communications Panama 
has failed to note, it is entirely reasonable to assume that there 
would be other communications between MICI and the 
Comptroller regarding the endorsement, especially in the light 
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intercambiadas por el MICI y la Contraloría 
relacionadas con el refrendo de las 
Concesiones, de aquellas que ya que se 
encuentran en el expediente (C-232, C-235, 
C-233, C-234,C-253, C-251, C-252). Orla 
simplemente especula sobre la existencia de 
dichos documentos sin ofrecer fundamento 
alguno para dicha suposición. Quien tiene la 
carga de probar, al menos prima facie, la 
existencia de los Documentos solicitados es 
Orla. El Tribunal no debe acoger el intento 
de Orla de invertir la carga probatoria, 
pretendiendo que Panamá – sin ninguna 
prueba – verifique la existencia de una 
categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)). En efecto, Orla no ha explicado qué 
hecho busca probar con los Documentos 
solicitados ni cómo dichos hechos 
fundamentarían que “Panama breached the 
MST as it did not follow its law but acted 
arbitrarily”. Una simple afirmación 
genérica de que éste sería el caso no cumple 
con el estándar del artículo 3(b) de las Reglas 
de la IBA.  

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá ya que los 
mensajes de texto y redes sociales de 
funcionarios públicos son comunicaciones 
personales que no forman parte de los 
registros oficiales de las entidades estatales. 
Las entidades públicas no tienen obligación 
(ni el poder) de custodiar las comunicaciones 
personales de sus funcionarios y, por lo 
tanto, dichos documentos no están bajo el 

of: (a) the complexity and duration of the endorsement process 
(April 2021 to December 2023); (b) the documented conflict 
of opinion between MICI and the Comptroller as to the EsIA 
prerequisite (Memorial ¶¶170-178, 324-327); (c) the fact that 
the Comptroller returned the files to MICI in February 2022, 
necessarily prompting further exchanges; and (d) the fact that 
even after the EsIA was approved on May 25, 2023, the 
Comptroller took no action to endorse the Addenda, which 
would reasonably have prompted follow-up communications.  

As to communications with the Third Chamber of the 
Supreme Court, if Panama confirms that no such 
communications occurred, Orla requests a formal written 
confirmation to that effect.   

Possession, Custody or Control:  

Panama has conceded possession, custody and control for 
Documents other than electronic communications by agreeing 
to search for the official correspondence.  

As to electronic communications, Orla incorporates its 
arguments from Request No. 1 and paragraphs 29 to 39 of the 
introduction and in particular Law No. 51 of 22 July 2008 on 
electronic records.  Official emails of government officials 
acting in their capacity as representatives of MICI or the 
Comptroller form part of the institutional records of those 
entities. Moreover, as set out in paragraphs 43 to 44 and 55 to 
61 of the introduction to these Replies, text messages, social 
media posts and similar by public officials qualify as 
disclosable documents which are held by representatives of 
Panama, and are therefore in the possession, custody or 
control of Panama. Panama’s assertion that “text messages 
and social media posts by public officials are personal 
communications” is a red herring. Orla seeks official 
communications between officials of two identified State 
institutions on a specific administrative matter. Whether 
transmitted by letter, email, or other means, these are 
institutional communications within Panama’s possession, 
custody or control. 

Relevance and Materiality:  

Panama asserts that Orla has not demonstrated that the 
requested documents are relevant to its case or material to the 
Tribunal’s decision because Orla has not explained “what fact 
it seeks to prove” nor how such facts would support Orla’s 
claims. This is incorrect. The facts Orla seeks to prove are 
clearly set out in the Request: 
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poder, custodia o control de Panamá. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

(a) whether the Category III EsIA was in fact treated as a 
prerequisite for the Comptroller’s endorsement, and if so, 
on what legal basis;  

(b) whether MICI and/or the Comptroller communicated 
with the Third Chamber regarding the legal viability of 
endorsement; and  

(c) why the Comptroller failed to endorse the Addenda 
even after the EsIA was approved on May 25, 2023, and 
why Article 77 of Law 32 of 1984 was not activated.  

These facts are directly material to Orla’s MST claim. Orla’s 
experts opine that Panamanian law sets out a clear path for the 
government to follow in cases of disagreement between MICI 
and the Comptroller (Molino Mola & Troyano I ¶¶134-141) 
and concludes that both entities are responsible for failing to 
resolve the matter within applicable time frames (Molino 
Mola & Troyano I ¶141), amounting to arbitrary behavior on 
Panama’s behalf. Panama’s expert disputes this analysis 
(Núñez I ¶¶101-104)). The inter-institutional 
communications between MICI and the Comptroller are the 
definitive evidence of how each entity understood its role and 
obligations – and whether the failure to endorse was arbitrary, 
as Orla contends (Memorial ¶¶298 et seq., 306 et seq., 324-
327, 334-335). 

21. 

Documents internal to the Office 
of the Comptroller concerning its 
assessment of Article 7 of the 
General Environmental Law and 
Article 51 of Executive Decree 123 
of 2009 as the basis for its decision 
to return the Addenda to MICI in 
September 2021,  

prepared between May 1, 2021 and 
September 21, 2021. 

 

Memorial 
¶¶306 et seq., 
330 et seq., 
436-437, 440 

Counter-
Memorial 
¶¶909-910, 
913  

C-0232-SPA 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of MCQSA’s 
application to extend the 
Concession Contracts was 
arbitrary and non-transparent, 
and to Panama’s denial of any 
wrongdoing.   

The Office of the Comptroller 
violated the Canada-Panama 
FTA’s MST standard and the 
umbrella clause protections 
imported into the Canada-
Panama FTA by virtue of the 
MFN clause by refusing to sign 
the Addenda, thereby 
preventing the extension of the 
Concession Contracts and 
failing to observe MCQSA’s 
rights to those extensions 

El Estado objeta a la exhibición de los 
Documentos solicitados, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla: 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

En particular, Orla no define una categoría 
identificable de documentos, ya que no ha 
explicado qué debe entenderse por 
“Documents internal to the Office of the 
Comptroller”. Esta formulación es 

Orla rejects each of Panama’s objections, and requests that the 
Tribunal order the search and production of Request No. 21 in 
full.  

Specificity: 

Panama’s objection that this Request amounts to an abusive 
“fishing expedition” is without merit. The Request identifies 
with sufficient particularity the custodian of the Documents 
(the Office of the Comptroller), the subject matter (the 
Comptroller’s assessment of Article 7 of the General 
Environmental Law and Article 51 of Executive Decree 123 
of 2009 as the basis for its decision to return the Addenda to 
MICI), and a narrow temporal window (May 1, 2021 to 
September 21, 2021). This is precisely the level of specificity 
contemplated by Article 3(3)(a)(ii) of the IBA Rules, which 
requires a description of a “narrow and specific requested 
category of Documents”. 

Panama’s suggestion that the phrase “Documents internal to 
the Office of the Comptroller” is overly vague is a strained and 
self-serving reading of the Request. Read in the context of the 
Request as a whole, the phrase plainly refers to documents 

Granted 
under the 
revised 
formulation 
of the 
request.  
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(Memorial ¶¶436-437; 440). 

Panama denies that the 
Comptroller acted arbitrarily 
and only refused to endorse the 
Addenda in consideration of 
Article 7 of the General 
Environmental Law, read 
together with Article 51 of 
Executive Decree 123 of 2009, 
which prohibited the 
authorities from granting an 
extension of the Concession 
Contracts in the absence of an 
approved EsIA (Counter-
Memorial ¶910). 

The requested Documents are 
directly relevant and material 
to Orla’s claim that the 
Comptroller acted arbitrarily 
and not consistent with 
Panamanian law.  

excesivamente amplia y podría abarcar, 
entre otros, invitaciones a reuniones 
virtuales, agendas de reuniones o 
intercambios informales sin relevancia 
probatoria. La aparente limitación material 
al solicitar documentos “concerning” la 
evaluación de los artículos 7 de la Ley 
General del Ambiente y 51 del Decreto 
Ejecutivo 123 de 2009, no subsana esta 
deficiencia.  A modo ilustrativo, bajo la 
formulación empleada, la Solicitud 
comprende una copia impresa de la Ley 
General del Ambiente que obre en los 
archivos de la Contraloría. En consecuencia, 
esta Solicitud es una fishing expedition e 
implica que, de acoger la misma, se le 
impondría una carga injustificada y 
excesivamente gravosa a Panamá. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso (Reglas de la IBA, 
art. 3(3)(b)). Como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. 
Orla solicita documentos para, 
supuestamente, desvirtuar afirmaciones de 
Panamá de que la Contraloría se rehusó a 
refrendar la Adenda con fundamento en la 
normativa que impedía que las autoridades 
concedieran prórrogas de concesiones hasta 
no mediaran un EsIA Categoría III aprobado 
(Contestación, párr.  910). Más allá de 
reiterar su alegación de que Panamá violó el 
Tratado al no refrendar la Adenda, Orla no 
explica cómo el contenido de los 
Documentos solicitados sostendría sus 
afirmaciones. Por lo tanto, esta Solicitud no 
es más que un intento de convertir la fase de 
exhibición de documentos en un 
interrogatorio a la Demandada. Este abuso 
no puede ser amparado por el Tribunal. 
Panamá se reserva el derecho de responder a 

generated or held internally by the Office of the Comptroller 
that relate to its assessment of the cited legal provisions. The 
qualification “concerning its assessment of Article 7 of the 
General Environmental Law and Article 51 of Executive 
Decree 123 of 2009 as the basis for its decision to return the 
Addenda” provides a clear, narrow and specified limitation 
that confines the scope of the Request to documents bearing 
on the Comptroller’s reasoning and decision-making process. 
Panama’s illustration (that the Request would capture a 
printed copy of the General Environmental Law sitting in the 
Comptroller’s archives) is fanciful and does not reflect a good-
faith reading of the Request. A printed copy of a statute held 
in an office archive is self-evidently not a document 
“concerning [the Comptroller’s] assessment” of the relevant 
provisions as the basis for its decision. 

Nor can Panama credibly contend that compliance with this 
Request would be unduly burdensome. The Request is 
confined to a period of fewer than five months and relates to 
a discrete decision taken by a single organ of the State. Any 
burden associated with collecting and reviewing responsive 
documents is proportionate to the significance of the issues to 
which they relate. 

Relevance: 

Panama fundamentally mischaracterizes the purpose of 
document production in international arbitration. As set out in 
paragraphs 9 to 16 of the introduction to these Replies to 
Panama’s Objections, it is well established that a party may 
request documents from the opposing party which relate to an 
issue that is relevant to the case and material to its outcome 
regardless of which party bears the ultimate burden of proof. 
This is not, as Panama suggests, an impermissible 
“interrogation” of the Respondent; it is an ordinary and 
legitimate feature of the document production process in 
international arbitration.  

The requested Documents are directly relevant and material to 
the case. Panama has advanced a specific factual defence – 
namely, that the Comptroller refused to endorse the Addenda 
solely on the basis of Article 7 of the General Environmental 
Law, read together with Article 51 of Executive Decree 123 
of 2009, which allegedly prohibited authorities from granting 
an extension of the Concession Contracts in the absence of an 
approved EsIA (Counter-Memorial ¶910). Orla is entitled to 
disprove this assertion by examining the internal documents 
that reflect the Comptroller’s actual reasoning and decision-
making process. If the Comptroller’s internal assessments 
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los cuestionamientos realizados por la 
Demandante en el momento procesal opor 

uno. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

reveal that its decision was influenced by considerations other 
than those cited by Panama, or that the cited legal provisions 
were applied in an inconsistent or pretextual manner, this 
would be highly probative of Orla’s claim that Panama acted 
arbitrarily and in breach of the MST under the Canada-
Panama FTA (Memorial ¶¶347-368). 

Moreover, the relevance of the requested Documents is 
confirmed by Panama’s own pleading. Panama has placed the 
Comptroller’s assessment of the cited legal provisions 
squarely in issue by relying upon it as a defence (Counter-
Memorial ¶¶909–910, 913). Having done so, Panama cannot 
now shield from production the very documents that would 
reveal the substance of that assessment. To permit Panama to 
rely on the Comptroller’s purported legal analysis while 
simultaneously refusing to disclose the underlying documents 
would be fundamentally unfair and contrary to the principles 
of equality of arms and procedural fairness that govern these 
proceedings. 

Orla’s Request does not, as Panama contends, seek to shift the 
burden of proof. Rather, Orla seeks documents that are in the 
exclusive possession of Panama and that bear directly on a 
central issue in dispute – whether the Comptroller’s refusal to 
endorse the Addenda was a bona fide application of 
Panamanian law or an arbitrary act in breach of Panama’s 
treaty obligations.  

Existence and Possession, Custody, or Control: 

Panama’s own allegation that the Comptroller refused to 
endorse the Addenda in consideration of Article 7 of the General 
Environmental Law, read together with Article 51 of Executive 
Decree 123 of 2009 (Counter-Memorial ¶910), is a reasonable 
basis to believe that the requested Documents exist, and that 
they are in Panama’s possession, custody, or control. It is 
inconceivable that the Office of the Comptroller, a State organ 
exercising a formal administrative function, would have taken 
the decision not to endorse the Addenda without generating any 
internal documentation reflecting its assessment of the legal 
basis for that decision. As a State organ, the Office of the 
Comptroller’s documents are within Panama’s possession, 
custody, or control for the purposes of these proceedings. In any 
event, Panama does not deny that the requested Documents 
exist and are in its possession, custody, or control.  

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 
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Request No. 21 – Revised Formulation:  

Documents internal to Internal memoranda, legal opinions, 
correspondence (including emails), meeting minutes, and 
notes prepared by or for officials of the Office of the 
Comptroller concerning its assessment of Article 7 of the 
General Environmental Law and Article 51 of Executive Decree 
123 of 2009 as the basis for its decision to return the Addenda 
to MICI in September 2021,  

prepared between May 1, 2021 and September 21, 2021. 

22. 

Internal Documents of the Office 
of the Comptroller that analyze the 
relationship between the approval 
of the Category III EsIA and the 
endorsement of the Addenda to the 
Concession Contracts, as well as 
the competence or power of said 
institution to refrain from 
endorsing such Addenda. 

See references 
to Requests 
20 and 21 
above. 

Please refer to the explanation 
for  Requests 20 and 21 
above. 

Sin que ello implique un reconocimiento de 
que la Solicitud de Orla cumpla con las 
exigencias de la OP1 y las Reglas de la IBA, 
el Estado, de buena fe, acepta realizar una 
búsqueda razonable de memorandos, 
notas e informes elaborados por la 
Contraloría que analicen la relación entre 
la aprobación del EsIA Categoría III y el 
refrendo de las Adendas de los Contratos 
Nro. 19, 20 y 21 y exhibirá aquellos 
documentos relevantes y sustanciales que 
sean identificados, siempre y cuando su 
exhibición no esté impedida por alguna de 
las causales previstas en el artículo 9(2) de 
las Reglas de la IBA.  

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud por las mismas 
razones expresadas en la Solicitud No. 21. 
Además, y en particular, Orla no define una 
categoría específica de Documentos 
solicitados y es incluso más amplia que la 
Solicitud No. 21, ya que contrariamente a lo 
que exige el párrafo 15.4 de la OP No. 1, 
Orla no identifica un periodo temporal que 
delimite la categoría de Documentos 
solicitados.  

Orla acknowledges Panama’s agreement to conduct a 
reasonable search for “memoranda, notes, and reports 
prepared by the Comptroller’s Office that analyze the 
relationship between the approval of the Category III EsIA 
and the endorsement of the Addenda to Contracts Nos. 19, 20, 
and 21”.  Panama has, however, sought to limit its agreement 
by undertaking to produce only those documents it considers 
“relevant and material”, and subject to the condition that 
“their production is not barred by any of the grounds set forth 
in Article 9(2) of the IBA Rules”, rather than agreeing to 
produce all responsive Documents. This is not agreed and is 
impermissible, for the reasons set out at paragraphs 62 to 69 
of the introduction to these Replies to Panama’s Objections.  

Orla rejects Panama’s attempt to revise Request No. 22 as well 
as Panama’s objections, and requests that the Tribunal order 
the search and production of Request No. 22 in full. 

Panama objects to the remainder of the Request “for the same 
reasons set forth in Request No. 21”. Orla incorporates its 
reply set forth in request No. 21 mutatis mutandis. In addition:  

Specificity:  

Panama’s objection on the basis of specificity is without merit. 
Request No. 22 identifies a narrow and well-defined category 
of documents: internal documents of the Office of the 
Comptroller that analyse the relationship between the 
approval of the Category III EsIA and the endorsement of the 
Addenda to the Concession Contracts, as well as the 
competence or power of said institution to refrain from 
endorsing such Addenda. The subject matter is precise, the 
custodian entity is identified, and the nature of the documents 
sought is clear. As set out at paragraph 21 of the introduction 
to these Replies to Panama’s Objections, “internal 
documents” are, as the name suggests, materials created, used, 
and stored within an organization, intended specifically for 
those within it, as opposed to external to it, such as third 

Granted 
under the 
revised 
formulation 
of the 
request. 
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parties or the public at large. In other words, it is clear that 
Request No. 22 refers to documents created within the Office 
of the Comptroller which were not shared outside this State 
organ.  

Furthermore, Panama’s agreement to search only for 
“memoranda, notes and reports” is unduly restrictive and 
does not capture the full range of internal documents that may 
be responsive to this Request.  The Comptroller’s Office, as a 
regulatory body exercising oversight functions, may record its 
analysis in a variety of documentary forms beyond formal 
memoranda, notes, and reports – including, for example, 
internal correspondence, emails, presentations, meeting 
minutes, policy papers, legal opinions, and working papers. 
There is no basis on which to presume that the Comptroller’s 
analysis of the relationship between the Category III EsIA 
approval and the endorsement of the Addenda, or of its own 
power to refrain from endorsing such Addenda, would be 
confined to three particular document types. Limiting the 
search in this manner risks excluding precisely the documents 
that are most likely to reflect the institution’s 
contemporaneous understanding of its competence, and would 
therefore undermine the purpose of the Request. 

Moreover, Panama’s objection is internally inconsistent. 
Panama agrees, without any temporal limitation, to search and 
produce documents that “analyze the relationship between the 
approval of the Category III EsIA and the endorsement of the 
Addenda to Contracts Nos. 19, 20, and 21”. Yet Panama 
objects to the search and production of documents concerning 
the closely related question of “the competence or power of 
said institution to refrain from endorsing such Addenda” on 
the grounds that Orla does not define a specific category of 
documents and does not identify a temporal scope delimitating 
the category of requested documents. If no temporal 
delimitation is required for the first limb of the Request, there 
is no principled basis on which to require one for the second. 
Both limbs concern the same custodian, and the same subject 
matter. Panama’s selective objection is arbitrary and should 
be overruled.  

In any event, the temporal scope of the Request is inherently 
delimited by reference to the identifiable event – namely, the 
approval of the Category III EsIA and the endorsement of the 
Addenda to the Concession Contracts – which necessarily 
confine the responsive documents to a defined period. 

Existence and Possession, Custody or Control:  

As a matter of institutional practice, it is reasonable to expect 
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that the Office of the Comptroller would have necessarily 
generated and retained internal documentation recording its 
analysis of the relationship between the approval of the 
Category III EsIA and the endorsement of the Addenda to the 
Concession Contracts, as well as its competence or power to 
refrain from endorsing such Addenda. It is unconceivable that 
the Comptroller’s Office would have taken a decision of such 
significance without having first analyzed these issues. In any 
event, Panama does not deny that the requested Documents 
exist and are in its possession, custody, or control. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 22 – Revised Formulation:  

Internal Documents (including memoranda, notes, and 
reports) prepared between April 1, 2021 and December 15, 
2023 by the Office of the Comptroller that analyze the 
relationship between the approval of the Category III EsIA 
and the endorsement of the Addenda to the Concession 
Contracts, as well as the competence or power of said 
institution to refrain from endorsing such Addenda. 

23. 

MICI and the Office of the 
Comptroller Documents and 
communications (including email, 
text messages or social media 
messages) exchanged between 
MICI and the Office of the 
Comptroller, relating to the 
passing of the Resolution DEIA-
IA-038-2023, dated May 25, 2023, 
approving the Category III EsIA, 
and in particular the transmittal of 
this Resolution to the Office of the 
Comptroller and the Comptroller’s 
reaction to the same, and any drafts 
thereto, 

dated between May 25, 2023 and 
December 15, 2023. 

 

Memorial 
¶¶170-178, 
186-187, 201-
202, 220-228 

Counter-
Memorial 
¶¶664, 799 

C-0335-SPA 
C-0336-SPA 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of MCQSA’s 
application to extend the 
Concession Contracts was 
arbitrary and non-transparent.   

Panama defends the 
Comptroller for not executing 
the Addenda to extend the 
Concession Contracts in 
2021, asserting that it required 
an executed EsIA, yet when 
the EsIA was approved in 
May 2023, the Comptroller 
again did not sign the 
Addenda. Panama argues that 
“MICI had no obligation 
whatsoever to submit the draft 
contract to the Comptroller’s 
Office for endorsement once it 
received approval of the 
Category III EIA” (Counter-

Sin que ello implique un reconocimiento de 
que la Solicitud de Orla cumpla con las 
exigencias de la OP1 y las Reglas de la IBA, 
el Estado, de buena fe, acepta realizar una 
búsqueda razonable de memorandos, 
notas e informes generados por el MICI y 
la Contraloría entre las fechas indicadas 
en la Solicitud, así como la 
correspondencia oficial entre dichas 
instituciones, que analicen la aprobación 
del EsIA Categoría III en mayo de 2023 y 
exhibirá aquellos documentos relevantes y 
sustanciales que sean identificados, siempre 
y cuando su exhibición no esté impedida por 
alguna de las causales previstas en el artículo 
9(2) de las Reglas de la IBA.  

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla:  

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 

Orla acknowledges Panama’s agreement to search for and 
produce memoranda, notes, and reports generated by MICI 
and the Office of the Comptroller between May 25, 2023 and 
December 15, 2023, as well as the official correspondence 
between MICI and the Office of the Comptroller that 
addresses the approval of the Category III EsIA in May 2023. 
Panama has, however, sought to limit its agreement by 
undertaking to produce only those documents it considers 
“relevant and material” and subject to the condition that “their 
production is not barred by any of the grounds set forth in 
Article 9(2) of the IBA Rules”, rather than agreeing to produce 
all responsive Documents. This is not agreed and is 
impermissible, for the reasons set out at paragraphs 62 to 69 
of the introduction to these Replies to Panama’s Objections.  
Orla rejects Panama’s attempt to revise Request No. 23 as well 
as Panama’s objections, and requests that the Tribunal order 
the search and production of Request No. 23 in full.  

Relevance and Materiality: 

The relevance and materiality of the requested Documents is 
evident. The Comptroller informed Orla that the approval of 
the Category III EsIA was the sole outstanding condition for 
endorsement of the Addenda to extend the Concession 

Granted 
excluding 
text 
messages 
and social 
media 
messages as 
being 
excessively 
burdensome. 
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Memorial ¶664) and claimed 
that the Comptroller “did not 
even have the Addenda in his 
possession by” the time 
Resolution DEIA-IA-038-
2023, dated May 25, 2023 
was passed (¶799).   

The requested Documents are 
relevant and material to the 
arbitrary treatment of the 
Comptroller in relation to 
Orla’s investment. 

Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, al abarcar todo tipo de 
comunicaciones, incluyendo “email, text 
messages or social media messages” la 
Solicitud es excesivamente amplia, pues no 
identifica a remitentes ni destinatarios 
específicos del MICI y la Contraloría. 
Pretender que el Estado revise todos los 
correos electrónicos, mensajes de texto y 
redes sociales de todos los funcionarios de 
dos entidades durante 7 meses constituye 
una carga excesivamente gravosa (Reglas de 
la IBA, artículo 9(2)(c)). Además, la 
aparente limitación material al solicitar 
Documentos y comunicaciones “relating to” 
no limita lo anterior ya que abarcar cualquier 
comunicación, por tangencial que sea, 
relacionada con la aprobación del EsIA 
Categoría III. En consecuencia, esta 
Solicitud es una fishing expedition e implica 
que, de acoger la misma, se le impondría una 
carga injustificada y excesivamente gravosa 
a Panamá. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no ha explicado por qué sería razonable 
presumir que existen “emails, text messages 
or social media messages” de funcionarios 

Contracts. MICI was required to send the Addenda relating to 
the extension of the Concession Contracts to the Comptroller 
General following the approval of the Category III EsIA 
(Memorial ¶¶220-228; WS of Sean Spraggett ¶¶80-81). 
Panama now attempts to resile from its own prior 
undertakings, alleging that “MICI had no obligation 
whatsoever to submit the draft contract to the Comptroller’s 
Office for endorsement once it received approval of the 
Category III EIA” (Counter-Memorial ¶664). However, that 
contention is irreconcilable with Panama’s earlier position. 
Despite the Category III EsIA having been approved in May 
2023, the Comptroller never endorsed the Addenda. In doing 
so, Panama treated MCQSA’s application to extend the 
Concession Contracts in an arbitrary and non-transparent 
manner. 

The requested Documents are relevant and material because 
they are necessary to establish in particular: (i) whether MICI 
did in fact transmit the Resolution approving the Category III 
EsIA to the Comptroller; (ii) if so, when that transmission took 
place and subject to what directions or instructions; and (iii) 
the reasons for which the Comptroller did not act in 
accordance with its own prior undertaking to endorse the 
Addenda once the Category III EsIA was approved. 

Panama’s objection that emails, text messages, and social 
media messages of public officials “do not externalize the 
conduct of the State” is misconceived. It is well established in 
international law that the conduct of State organs and officials 
acting in their official capacity is attributable to the State, 
irrespective of the form or medium through which such 
conduct is expressed. The distinction Panama seeks to draw 
between formal and informal communications is untenable. 
Where, as here, the formal record is plainly incomplete — 
given the direct contradiction between what was officially 
communicated to Orla and the Comptroller’s subsequent 
failure to act — informal communications are necessary in 
order to provide a complete and accurate picture of the State’s 
conduct.  

Specificity: 

There is nothing to support Panama’s allegation that the 
request is “a clear example of an abusive fishing expedition”. 
The Request relates to a specific and defined category of 
documents — namely, documents and communications 
exchanged between MICI and the Office of the Comptroller 
— over a clearly delineated and limited time period of 
approximately seven months, and relating to a very specific 
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del MICI y la Contraloría relacionados con 
la aprobación del EsIA Categoría III. Esta 
Solicitud es, por lo tanto, inaceptable, pues, 
las fishing expeditions como la que propone 
la Demandante (al especular sobre la 
existencia de los Documentos solicitados) no 
están permitidas en el arbitraje internacional. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
materiales para la decisión que deba tomar el 
Tribunal (Reglas de la IBA, art. 3(3)(b)).  
Orla no ha explicado cómo el contenido de 
los Documentos solicitados sería relevante o 
material para determinar “the arbitrary 
treatment of the Comptroller in relation to 
Orla’s investment”. Los correos electrónicos 
personales, mensajes de texto y mensajes de 
redes sociales de funcionarios, por su propia 
naturaleza, reflejan consideraciones o 
comunicaciones informales internas y no 
exteriorizan una conducta del Estado. En 
consecuencia, los documentos en cuestión 
no son relevantes ni materiales para el caso 
de Orla.  Una simple afirmación genérica de 
que éste sería el caso no cumple con el 
estándar del artículo 3(3)(b) de las Reglas de 
la IBA. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá ya que los 
mensajes de texto y redes sociales de 
funcionarios públicos son comunicaciones 
personales que no forman parte de los 
registros oficiales de las entidades estatales. 
Las entidades públicas no tienen obligación 
(ni el poder) de custodiar las comunicaciones 
personales de sus funcionarios y, por lo 
tanto, dichos documentos no están bajo el 
poder, custodia o control de Panamá. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

topic: the passing of Resolution DEIA-IA-038-2023 and the 
transmittal of that Resolution to the Comptroller. 

The Request is directed at communications between two 
identified institutions — MICI and the Office of the 
Comptroller — on a specific subject matter. It is neither 
necessary nor practicable for Orla, as the requesting party, to 
identify the individual officials within those institutions who 
may have been involved in such communications. The 
relevant officials are known to Panama, not to Orla, and it is 
reasonable to expect that Panama can identify the individuals 
within MICI and the Office of the Comptroller who were 
responsible for or involved in the transmittal and endorsement 
of the Addenda. Moreover, the inclusion of informal modes of 
communication such as emails, text messages, and social 
media messages is entirely appropriate. Given the matters at 
issue — the Comptroller’s unexplained failure to endorse the 
Addenda despite having received the very document he 
identified as the sole outstanding condition — it is essential 
that the search extend beyond formal memoranda and official 
correspondence to capture the full extent of communications 
between the relevant institutions and their officials. The 
conduct at issue is in direct contradiction with what the 
Comptroller officially communicated to Orla in 2021 and with 
the assurances given by MICI in May 2023. It can reasonably 
be expected that relevant communications on this topic would 
have taken place through informal channels as well as formal 
ones. 

Existence: 

The basis on which the requested Documents are reasonably 
believed to exist is self-evident and well-founded. The record 
demonstrates a clear pattern of direct communications 
between MICI and the Comptroller’s Office on this precise 
subject, including: (i) the January 31, 2022 letter from the 
Comptroller’s Office to MICI stating that the approval of the 
Category III EsIA was the only condition which the 
Comptroller needed to be fulfilled before he could endorse the 
Addenda extending the concession terms (Memorial ¶¶187, 
306; C-0251-SPA, C-0252-SPA, C-0253-SPA); and (ii) after 
MICI executed the three Addenda in April and May 2021 and 
sent them to the Comptroller for endorsement, there followed 
a series of direct exchanges between the two institutions as to 
whether the Comptroller required any further materials, with 
MICI asserting that nothing further was needed and the 
Comptroller maintaining that it required the Category III EsIA 
(Memorial ¶¶170-174, 307). This documented back-and-
forth demonstrates that MICI and the Comptroller routinely 
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communicated — formally and informally — on matters 
relating to the endorsement of the Addenda.  

Further, the record establishes that MICI promised to send the 
Addenda to the Comptroller by June 2023 following the 
approval of the Category III EsIA and undertook to 
communicate with the Comptroller to stress the urgent need to 
expedite the endorsement process (Memorial ¶220; WS of 
Sean Spraggett ¶¶80-81). These undertakings, given directly 
to Orla, necessarily presuppose the existence of 
communications between MICI and the Comptroller on this 
subject. MICI could not have fulfilled — or failed to fulfil — 
these undertakings without some form of correspondence with 
the Comptroller. 

Possession, Custody or Control: 

Panama’s objection that text messages and social media 
messages of public officials are personal communications 
falling outside the official records of State entities, and 
therefore not within Panama’s possession, custody, or control, 
is without merit. Where public officials communicate in their 
official capacity regarding matters of State business — such 
as the endorsement of the Addenda to the Concession 
Contracts and the transmittal of an approved EsIA — those 
communications form part of the State’s records, regardless of 
the medium through which they are transmitted. The 
characterization of a communication as “personal” does not 
depend on the platform used but on its content and context. 
Communications between officials of MICI and the Office of 
the Comptroller regarding the transmittal of the Category III 
EsIA are, by their nature, official communications conducted 
in the course of the officials’ duties. Panama cannot avoid its 
disclosure obligations by asserting that its officials chose to 
conduct State business through informal channels rather than 
through formal correspondence. To hold otherwise would 
allow States to shield relevant evidence from production 
simply by directing their officials to use text messages or 
social media rather than official email, which would be wholly 
incompatible with the principles underlying document 
production in international arbitration. 

Accordingly, Orla maintains that the communications sought, 
including emails, text messages, and social media messages, 
fall within Panama’s possession, custody, or control, and 
Panama is required to make reasonable efforts to search for 
and produce them. 

24. Documents and communications Memorial The requested Documents are El Estado objeta a la exhibición de los Orla rejects each of Panama’s objections, and requests that the Granted.  
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exchanged between MICI and the 
Office of the Comptroller 
concerning whether, and on what 
basis, the Comptroller determined 
or concluded that Orla/MCQSA 
“had not obtained the LSO”, 

dated between May 25, 2023, and 
December 15, 2023. 

 

¶¶306 et seq., 
330 et seq., 
436-437, 440 

Counter-
Memorial 
¶¶27, 87-90 et 
seq., 110-111, 
145, 178, 192, 
299, 911-913 

relevant and material to Orla’s 
claims that Panama’s 
treatment of MCQSA’s 
application to extend the 
Concession Contracts was 
arbitrary and non-transparent. 
They are also relevant and 
material to Panama’s defense 
that the Cerro Quema Project 
was in critical condition and 
“never obtained the social 
license necessary to proceed 
with mining” (Counter-
Memorial ¶145), which 
Panama uses as a justification 
for Panama’s delays in 
approving the Category III 
EsIA, as well as Panama’s 
failure to extend the the 
Concession Contracts or grant 
the Copper Concession 
(Counter-Memorial ¶¶27, 
87-90 et seq., 110-111, 145, 
178, 192, 299, 912).   

The Comptroller’s Office 
violated the Canada-Panama 
FTA’s MST standard and/or 
the umbrella clause protections 
imported into the FTA by 
virtue of the MFN clause by 
refusing to sign the Addenda, 
thereby preventing the 
extension of the Concession 
Contracts contrary to what was 
required by the law (Memorial 
¶¶436-437; 440). 

Panama argues that the right to 
an extension was subject to 
Panama’s discretion, and that 
the State may reject the request 
on the grounds of public 
interest (Counter-Memorial 
¶911). Panama contends that 
in circumstances where “MICI 
concluded that […] Orla had 
not obtained the LSO”, its 
conduct is not (and cannot be) 

Documentos solicitados, por al menos dos 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla  

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, al abarcar todo tipo de 
comunicaciones la Solicitud es 
excesivamente amplia, pues no identifica a 
remitentes ni destinatarios específicos del 
MICI y la Contraloría. Pretender que el 
Estado revise todas las comunicaciones de 
todos los funcionarios de dos entidades 
durante 7 meses constituye una carga 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Además, la aparente 
limitación material al solicitar Documentos 
y comunicaciones “concerning” la falta de 
obtención de la licencia social por parte de 
Orla/MCQSA es tan amplia que no sirve 
para limitar lo anterior. En consecuencia, 
esta Solicitud es una fishing expedition e 
implica que, de acoger la misma, se le 
impondría una carga injustificada y 
excesivamente gravosa a Panamá.  

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 

Tribunal order the search and production of Request No. 24 in 
full.  

Specificity:  

Panama’s objection that the Request is insufficiently specific 
and constitutes a “fishing expedition” is without merit. The 
Request identifies with precision the two governmental 
entities between which the documents and communications 
were exchanged (MICI and the Office of the Comptroller), the 
subject matter of those documents and communications 
(whether, and on what basis, the Comptroller determined or 
concluded that Orla/MCQSA “had not obtained the LSO”), 
and a defined time period of less than seven months (May 25, 
2023 to December 15, 2023). This level of specificity is well 
within the parameters of Article 3(3)(a)(ii) of the IBA Rules.  
The fact that Orla has not identified individual officials by 
name within each entity does not render the Request 
insufficiently specific; it is entirely reasonable and 
proportionate to request documents and communications 
exchanged between two identified governmental entities on a 
clearly defined topic. The IBA Rules do not require 
identification of individual authors, Article 3(3)(a)(ii) merely 
requires a “narrow and specific” category. It is neither 
necessary nor practicable for Orla, as the requesting party, to 
identify the individual officials within those institutions who 
may have been involved in such communications. The 
relevant officials are known to Panama, not to Orla, and it is 
reasonable to expect that Panama can identify the individuals 
within MICI and the Office of the Comptroller who were 
responsible for or involved in communications with the other 
governmental entity concerning the social license 
determination. Panama’s suggestion that it would be required 
to produce “all communications from all officials” of both 
entities mischaracterizes the scope of the Request, which is 
expressly limited to communications concerning a specific 
determination regarding the social license.  

Relevance:  

Panama fundamentally mischaracterizes the purpose of 
document production in international arbitration. As set out in 
paragraphs 9 to 16 of the introduction to these Replies to 
Panama’s Objections, it is well established that a party may 
request documents from the opposing party which relate to an 
issue that is relevant to the case and material to its outcome 
regardless of which party bears the ultimate burden of proof. 
This is not, as Panama suggests, an impermissible 
“interrogation” of the Respondent; it is an ordinary and 
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considered a violation of 
Orla’s rights to the extension 
of the Concession Contract 
extensions (Counter-
Memorial ¶¶912-913). 
However, Panama has not 
submitted any evidence 
showing that either MICI or 
the Comptroller General’s 
Office made a determination 
on or even considered the issue 
of the social license. 

The requested Documents are 
relevant and material to Orla’s 
claim for the breach of MST 
and/or the umbrella clause and 
to rebut Panama’s contention 
that the Comptroller General’s 
Office refused to sign the 
Addenda because Orla 
allegedly had not obtained the 
social license.  

solicitados en esta Solicitud. En particular, y 
en lo que respecta de los Documentos 
solicitados de la Contraloría, Orla no ha 
explicado por qué sería razonable presumir 
que existen Documentos de dicha entidad 
relativos a una supuesta determinación sobre 
la licencia social de Orla/MCQSA, cuando – 
contrariamente a lo que Orla menciona en su 
justificación – Panamá no ha alegado que la 
Contraloría haya fundamentado su decisión 
en la falta de licencia social. Como consta en 
la Contestación, para que la Contraloría 
otorgara el refrendo era necesario que Orla 
aportara la resolución de aprobación del 
EsIA Categoría III (Contestación, párrs. 
265, 266 y 910). No existe, por tanto, razón 
alguna para suponer que dicha entidad habría 
generado documentos relativos a la licencia 
social. El Tribunal no debe acoger el intento 
de Orla de invertir la carga probatoria, 
pretendiendo que Panamá – sin ninguna 
prueba – verifique la existencia de una 
categoría de documentos excesivamente 
amplia y especulativa.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso (Reglas de la IBA, 
art. 3(3)(b)). Como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. En 
efecto, Orla reconoce que los Documentos 
solicitados son relevantes para “Panama’s 
defense that the Cerro Quema Project was in 
critical condition and “never obtained the 
social license necessary to proceed with 
mining” (Counter-Memorial ¶145)”. 
Asimismo, Orla argumenta que los 
Documentos solicitados son relevantes ya 
que “Panama has not submitted any evidence 
showing that either MICI or the Comptroller 
General’s Office made a determination on or 
even considered the issue of the social 

legitimate feature of the document production process in 
international arbitration.  

The requested Documents are directly relevant and material to 
the case. Panama has advanced a specific factual defence – 
namely, that the Cerro Quema “never obtained the social 
license necessary to proceed with mining” (Counter-
Memorial ¶145), and that MICI concluded that Orla “had not 
obtained the LSO” (Counter-Memorial ¶912). Panama relies 
on this alleged lack of a social license as a justification for its 
delays in approving the Category III EsIA and its failure to 
extend the Concession Contracts or grant the Copper 
Concession (Counter-Memorial ¶¶27, 87 et seq., 110-111, 
145, 178, 192, 299, 912). Having put these matters in issue, 
Panama cannot now resist the production of documents that go 
to the very heart of whether the factual premise underlying its 
defense is accurate.  

Panama’s attempt to recast this Request as an impermissible 
effort to “reverse the burden of proof” is misconceived. Orla 
does not seek to shift any burden, but it is entitled to disprove 
Panama’s assertion. 

Existence:  

Panama’s contention that there is no basis to presume the 
requested Documents exist is contradicted by Panama’s own 
pleadings. Panama asserts in its Counter-Memorial that “MICI 
concluded that […] Orla had not obtained the LSO” 
(Counter-Memorial ¶912). If MICI reached such a 
conclusion, it is reasonable to expect that this conclusion was 
communicated to/by or considered by the Comptroller’s 
Office, particularly given that the Comptroller’s endorsement 
was a prerequisite to the extension of the Concession 
Contracts. It would be extraordinary for two governmental 
entities involved in the same administrative process to reach 
conclusions without any written communication or 
documentation passing between them. The existence of such 
documents is therefore not speculative; it follows naturally 
from Panama’s own account of the facts. 

Possession, Custody, or Control: 

The requested Documents concern communications between 
two governmental entities of the Republic of Panama, namely 
MICI and the Office of the Comptroller. Panama does not 
dispute that these entities fall within its governmental 
apparatus and are subject to its direction and control. 
Accordingly, Panama plainly has possession, custody or 
control of the requested Documents within the meaning of 
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license”. Así, resulta evidente que Orla 
solicita documentos únicamente para 
desvirtuar afirmaciones cuya carga de la 
prueba corresponde a Panamá y no identifica 
ninguna alegación suya que se relacione con 
el contenido de los Documentos solicitados.  

Por lo tanto, esta Solicitud no es más que un 
intento de convertir la fase de exhibición de 
documentos en un interrogatorio a la 
Demandada. Este abuso no puede ser 
amparado por el Tribunal. Panamá se reserva 
el derecho de responder a los 
cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

Article 3(3)(c) of the IBA Rules.  

25. 

The internal administrative file 
(Expediente) of MICI relating to 
the: 

(a) Resolution No. 95 dated 
November 27, 2023 and Edict 
No. 010-2023 dated 
December 15, 2023, 
concerning Contract No. 20 
of February 13, 1997 
identified as MCQSA-EXTR 
(gold and silver) 96-62; 

(b) Resolution No. 96 dated 
November 27, 2023 and Edict 
No. 011-2023, concerning 
Contract No. 21 of February 
13, 1997 identified as 
MCQSA-EXTR (gold and 
silver) 96-64; and 

(c) Resolution No. 97 dated 
November, 27 2023 and Edict 
No. 012-2023 dated 
December 15, 2023, 
concerning Contract No. 19 
of February 13, 1997 
identified as MCQSA-EXTR 

Memorial 
¶¶261-285, 
369 et seq., 
376, 391 

Molino Mola 
& Troyano I 
¶¶148-150, 
161-162, 211-
215 

The requested Documents are 
relevant and material to Orla’s 
case on expropriation.  

The drafting history and 
internal deliberations 
underlying these Resolutions 
will reveal: (a) the legality of 
retroactivity of Law 407; (b) 
the legality in applying Law 
407 to existing, continuing 
concession contracts; (c) the 
targeting of Cerro Quema, 
and (d) MICI’s likely 
acknowledgement that the 
Concession Contracts were 
still in force at the time of 
Resolutions Nos. 95, 96 and 
97, as the Molino-Troyano 
Opinion concludes. 

El Estado, de buena fe, acepta realizar 
una búsqueda razonable de los 
expedientes administrativos relacionados 
con las Resoluciones No. 95, 96 y 97 de 
2023 del MICI y exhibir aquellos 
documentos relevantes y sustanciales que 
sean identificados mediante dicha búsqueda 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

 

El Estado aclara que dichos expedientes se 
encuentran ya abarcados por las Solicitudes 
No.13, 14 y 15, al tratarse de un único 
expediente administrativo por cada 
Concesión.  

 

 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches for the administrative records related to 
MICI Resolutions Nos. 95, 96, and 97 of 2023. Panama has, 
however, sought to limit its agreement by undertaking to 
produce only those documents it considers “relevant and 
material” and subject to the condition that “their production 
is not barred by any of the grounds set forth in Article 9(2) of 
the IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, for the 
reasons set out at paragraphs 62 to 69 of the introduction to 
these Replies.  

Orla notes that no substantive objection has been raised to this 
Request and expects Panama to produce the complete set of 
requested Documents without qualification. 

The Arbitral 
Tribunal 
takes note of 
Respondent’
s agreement 
to exhibit the  
responsive 
documents.  
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(gold and silver) 96-63, 

all notified to MCQSA on 
December 15, 2023, which 
rejected MCQSA’s extension 
requests, declared the Concession 
Contracts cancelled, and declared 
the concession areas mineral 
reserves, and in particular any 
consideration of the retroactive 
application of Law 407 in relation 
to the Concession Contracts.  

26. 

The internal administrative file 
(Expediente) of MICI relating to: 

(a) Resolution No. 32 dated 
March 5, 2024, rejecting 
MCQSA’s reconsideration 
requests against Resolution 
No. 95 dated November 27, 
2023 (Contract No. 20); 

(b) Resolution No. 33 dated 
March 5, 2024, rejecting 
MCQSA’s reconsideration 
requests against Resolution 
No. 97 dated November 27, 
2023 (Contract No. 19); 

(c) Resolution No. 34 dated 
March 5, 2024, rejecting 
MCQSA’s reconsideration 
requests against Resolution 
No. 96 dated November 27, 
2023 (Contract No. 21). 

See references 
to Request 25 
above plus 

Memorial 
¶291 

C-0392-SPA 
C-0393-SPA 
C-0394-SPA 

Please refer to the explanation 
for Request 25 above. 

In addition, reconsideration 
applications filed against 
MICI Resolutions Nos. 95, 
96, and 97 were rejected 
through MICI Resolutions 
Nos. 32, 33, and 34 
(Memorial ¶291).  

The requested Documents are 
relevant and material to Orla’s 
case on expropriation and to 
MICI acting with knowledge 
that the Concession Contracts 
remained valid after 2017 and 
had invested MCQSA with 
acquired rights. 

El Estado, de buena fe, acepta realizar 
una búsqueda razonable de los 
expedientes administrativos relacionados 
con las Resoluciones Nro. 32, 33 y 34 de 
2024 del MICI y exhibir aquellos 
documentos relevantes y sustanciales que 
sean identificados mediante dicha búsqueda 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

El Estado aclara que dichos expedientes se 
encuentran ya abarcados por las Solicitudes 
13, 14 y 15, al tratarse de un único 
expediente administrativo por cada 
Concesión, que incluye las respectivas 
resoluciones de cancelación y las 
resoluciones  

Orla acknowledges Panama’s agreement to conduct 
reasonable searches for the administrative files related to 
MICI Resolutions Nos. 32, 33, and 34 of 2024. Panama has, 
however, sought to limit its agreement by undertaking to 
produce only those documents it considers “relevant and 
material” and subject to the condition that “their production 
is not barred by any of the grounds set forth in Article 9(2) of 
the IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, for the 
reasons set out at paragraphs 62 to 69 of the introduction to 
these Replies.  

Orla is in no position to know whether there is a single 
administrative file for each concession or not.  Orla notes that 
no substantive objection has been raised to this Request and 
expects Panama to produce the complete set of Requested 
Documents without qualification. 

Granted.  

In case a 
document 
has already 
been 
exhibited 
under 
Request 13, 
14 or 15, 
Respondent 
is not 
expected to 
exhibit it 
again but 
should just 
specify it.  

 

27. 

A copy of the MCQSA’s Contract 
No. 15 signed by MCQSA on 
October 26, 2022, concerning 
MCQSA’s Copper Concession 
Application 2017-08-MCQSA 
dated 30 October 2017, as duly 
countersigned by MICI. 

 

Memorial 
¶200 

Counter-
Memorial 
¶683 

WS of Sean 
Spraggett 
¶69 

C-0093-SPA 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of MCQSA’s 
application for the Copper 
Concession was arbitrary and 
non-transparent and that 
MCQSA had acquired rights.   

Panama admits (Counter-
Memorial ¶683) that MICI 
had signed the Copper 

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA, Panama 
acepta realizar una búsqueda razonable 
de la copia firmada por el MICI del 
Contrato No. 15 y exhibir aquellos 
documentos relevantes y sustanciales que 
sean identificados mediante dicha búsqueda 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 

Orla acknowledges Panama’s agreement to search to conduct 
a reasonable search for the copy of Contract No. 15 signed by 
MICI. Panama has, however, sought to limit its agreement by 
undertaking to produce only those documents it considers 
“relevant and material” and subject to the condition that “their 
production is not barred by any of the grounds set forth in 
Article 9(2) of the IBA Rules”, rather than agreeing to produce 
all responsive Documents. This is not agreed and is 
impermissible, for the reasons set out at paragraphs 62 to 69 
of the introduction to these Replies.  

Orla also rejects Panama’s objection that the Request is not 

Granted as 
requested. 
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Concession, which is also 
supported by the fact that on 
October 26, 2022 MICI sent 
the Copper Concession 
Contract to the Comptroller 
for endorsement (refrendo) 
(p. 106 of Exhibit C-0093-
SPA). Yet, Panama denies 
that the contract gave 
MCQSA any acquired rights. 

Orla never received a counter-
signed copy from MICI (e.g. 
Memorial ¶200). Panama has 
a complete copy of this 
document. 

previstas en el artículo 9(2) de las Reglas de 
la IBA). 

Sin perjuicio de lo anterior, el Estado deja 
constancia que Orla no ha demostrado que el 
documento solicitado sea relevante para su 
caso ni material para la decisión que deba 
tomar el Tribunal (Reglas de la IBA, art. 
3(3)(b)). Como detalla Orla en su Solicitud, 
no está en disputa entre las Partes que el 
MICI firmó el Contrato de Concesión de 
Exploración de Cobre (Contestación, párr. 
683). No está en disputa tampoco que Orla 
tiene una copia idéntica del Contrato No. 15 
firmada por MCQSA. En consecuencia, Orla 
no ha explicado por qué contar con una copia 
firmada del Contrato No. 15 por el MICI, 
cuando su existencia no está en disputa, sería 
relevante o material para demostrar que 
“Panama’s treatment of MCQSA’s 
application for the Copper Concession was 
arbitrary and non-transparent and that 
MCQSA had acquired rights”.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado.  

relevant to the case and material to its outcome.  

Relevance and Materiality:  

Panama’s partial concession fundamentally undermines its 
objection. By agreeing to conduct a reasonable search for the 
requested Document, Panama has implicitly acknowledged 
that the Document is relevant to the case and material to its 
outcome. 

Moreover, the fact that it is not in dispute that MICI signed the 
Copper Concession does not render the countersigned copy of 
Contract No. 15 irrelevant or immaterial. Orla’s case concerns 
not only whether the contract was signed, but the legal 
consequences that flow from its execution, including whether 
MCQSA thereby acquired rights that Panama subsequently 
failed to respect (Memorial ¶¶339, 358). The precise terms 
of the countersigned instrument, as endorsed (or submitted for 
endorsement) by MICI, are plainly material to that inquiry. 
The relevance of a document is not negated simply because 
one aspect of its existence is admitted. Panama itself 
acknowledges that MICI sent the Copper Concession Contract 
to the Comptroller for refrendo on October 26, 2022, as 
evidenced by Exhibit C-0093-SPA (Counter-Memorial 
¶430). The countersigned copy is therefore directly relevant 
to demonstrating the stage the concession process had 
reached, the nature of the rights that crystallised upon 
signature, and the arbitrariness and lack of transparency in 
Panama’s subsequent treatment of MCQSA’s application. 
Orla has never received a countersigned copy from MICI 
(Memorial ¶200), and accordingly cannot verify whether the 
executed version in Panama’s possession is identical in all 
respects to the copy signed by MCQSA. 

Existence and Possession, Custody or Control:   

Panama does not deny that the requested Document exists and 
that it is in its possession, custody, or control. Panama itself 
admits that MICI signed the Copper Concession (Counter-
Memorial ¶683), and it is evident from the record that MICI 
transmitted a copy of the executed Contract No. 15 to the 
Comptroller for endorsement (refrendo) (C-0093-SPA, p. 
106). As the sovereign party to the contract, Panama must 
necessarily retain a copy of the countersigned agreement in its 
files and is plainly in possession, custody or control of the 
requested Document. 

28. 
The internal administrative file 
(Expediente) of: 

Memorial 
¶¶80, 113-
116, 130, 193-

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 

El Estado objeta a la exhibición de los 
Documentos solicitados, por al menos 
cuatro razones, cada una suficiente por sí 

Orla acknowledges Panama’s confirmation that Exhibit C-
0093-SPA constitutes the full internal administrative file 
(Expediente) of MICI relating to Contract No. 15. However, 

Granted 
under the 
revised 
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(a) MICI; 

(b) MiAmbiente, 

relating to MCQSA’s Contract 
No. 15 signed by MCQSA on 
October 26, 2022, concerning 
MCQSA’s Copper Concession 
Application 2017-08-MCQSA 
dated 30 October 2017,  

together with all forms of records, 
including but not limited to reports 
(technical or otherwise), 
communication and 
correspondence such as letters, 
memoranda, recommendations, 
research notes, emails, text 
messages, social media messages, 
notes of telephone conversations, 
meeting minutes and similar, as 
well as any annexes, addenda and 
exhibits accompanying these 
communications, including any 
drafts thereto.  

 

203, 294-295, 
298 et seq., 
306-316, 340, 
347 et seq., 
385, 434 

Counter-
Memorial 
¶391 et seq., 
405 et seq., 
430 

Molino Mola 
& Troyano I 
¶¶217-239, 
247 

WS of Sean 
Spraggett ¶67 

C-0093-SPA 
C-0094-SPA 
C-0136-SPA 
C-0135-SPA 
C-0272-SPA 
C-0273-SPA 
C-0278-SPA 
C-0395-SPA 

treatment of MCQSA’s 
application to grant the 
Copper Concession was 
arbitrary and non-transparent 
and that MCQSA had 
acquired rights in relation to 
the Copper Concession 
(Molino Mola & Troyano I 
¶¶217-239, 247).  

Orla’s case is that MCQSA 
should have been granted the 
Copper Concession given, 
among other things, that: 

(a) MCQSA filed an 
application with MICI 
for the Copper 
Concession in October 
2017 (Memorial ¶80); 

(b) MiAmbiente approved 
MCQSA’s Category I 
EsIA by way of a 
Resolution No. DEIA-
IA-113-2019 for 
exploratory drilling 
within the Copper 
Concession area in 
October 2019 
(Memorial ¶¶113-116);  

(c) MICI confirmed that 
MCQSA had complied 
with the obligations of its 
concession contract and 
that there was no reason 
to reject its application 
for a copper concession 
in November 2020 
(Memorial ¶130);  

(d) Jaime Pashales, the 
National Director of 
Mineral Resources 
confirmed that MCQSA 
was eligible to apply for 
the Copper Concession in 
February 2022 

misma para rechazar la Solicitud de Orla  

En primer lugar, el expediente 
administrativo del Contrato No. 15 del MICI 
ya se encuentran en custodia, posesión y 
control de Orla y fue acompañado por ésta al 
Arbitraje como la prueba C-93. Como surge 
de la prueba acompañada, las hojas se 
encuentran foliadas (lo que confirma su 
inclusión en el expediente administrativo) e 
incluye los documentos en el expediente 
hasta la Resolución No. 78 del 23 de mayo 
de 2024 que confirmó la Resolución No. 151 
del 22 de diciembre de 2023, mediante la 
cual el MICI rechazó la Solicitud de 
concesión para la exploración de cobre de 
MCQSA.  

En segundo lugar, respecto de los 
Documentos solicitados no incluidos en el 
expediente administrativo, Orla no ha 
provisto “una descripción suficientemente 
detallada […] de la concreta y específica 
categoría de Documentos requeridos que 
razonablemente se crea que existen” (Reglas 
de la IBA, artículo 3(3)(a)(ii)) y, por lo tanto, 
resulta excesivamente gravosa (Reglas de la 
IBA, artículo 9(2)(c)).  Esta Solicitud es un 
claro ejemplo de fishing expedition abusiva, 
que aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional.  

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. En particular, Orla solicita “all 
forms of records” relacionados con el 
Contrato No. 15, lo que resulta 
manifestamente excesivo y amplio. Los 
ejemplos identificados, tales como “reports 
(technical or otherwise), communication 
and correspondence such as letters, 
memoranda, recommendations, research 
notes, emails, text messages, social media 
messages, notes of telephone conversations, 
meeting minutes and similar”no solo no 
limitan el alcance de la Solicitud, ya que 
Orla los introduce bajo la fórmula “including 
but not limited to”, sino que confirman su 

this does not address the totality of what is sought, in 
particular MiAmbiente’s internal administrative file. 
MiAmbiente’s file must therefore be produced in full. 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of Request No. 28 in 
full.  

Specificity: 

The Request identifies: (i) the custodians of the Documents, 
namely two named government entities (MICI and 
MiAmbiente); (ii) the subject matter, namely a specifically 
identified contract (Contract No. 15, signed by MCQSA on 
October 26, 2022) and a specifically identified application 
(Copper Concession Application 2017-08-MCQSA dated 
October 30, 2017); (iii) the type of documents sought, namely 
the internal administrative file and all forms of records relating 
to those proceedings; and (iv) detailed examples of the types 
of records sought – reports, correspondence, memoranda, 
recommendations, research notes, emails, text messages, 
social media messages, notes of telephone conversations, and 
meeting minutes. This description is plainly narrow and 
specific.  

Panama’s complaint that the Request encompasses “all forms 
of records” and is “manifestly excessive and broad” ignores 
the narrowing effect of the subject matter. The Request does 
not seek all records of MICI and MiAmbiente; it seeks only 
records relating to a single, specifically identified contract and 
application. 

Panama’s further complaint that Orla “makes no effort 
whatsoever to identify the senders or recipients of 
communications, relevant dates of documents, participants in 
meetings, or specific topics addressed” is contrived. The 
senders and recipients are necessarily those officials within 
MICI and MiAmbiente who were involved in the processing 
of MCQSA’s Copper Concession application – officials 
whose identity is known to Panama, not to Orla. It is neither 
necessary nor practicable for Orla to identify individual 
officials within two government ministries. The specific 
topics are defined by the subject matter of the Request: 
Contract No. 15 and the Copper Concession Application. As 
to the absence of a specific end date, the relevant time period 
is inherently defined by the subject matter: from October 30, 
2017 (the date of the application) to May 23, 2024 (the date of 
Resolution No. 78 confirming the rejection). 

Panama’s objection regarding the request for “email, text 

formulation 
of the 
request. 

 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to Respondent’s Objections to Claimant’s Redfern 
Schedule dated April 1, 2026 

93 
 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

(Memorial ¶193); 

(e) MICI prepared the text of 
the Copper Concession 
Contract which was 
signed by MCQSA on 
October 26, 2022 
(Memorial ¶¶197-198; 
WS of Sean Spraggett 
¶67);  

(f) MICI sent the Copper 
Concession Contract to 
the Comptroller for 
endorsement (refrendo) 
(C-0093-SPA, p. 106) on 
October 26, 2022; 

(g) MICI issued Resolution 
No. 2022-215 (as 
amended) (C-0094-
SPA), assigning the 
name to the file 
“MCQSA-Expl (copper 
and others) 2017-08” 
instructing MCQSA to 
comply with various 
administrative 
formalities in relation to 
the concession, including 
the payment of 
municipality fees, 
surface fees, and a stamp 
tax, all of which MCQSA 
did by November 7, 
2022; and 

(h) MICI accepted 
MCQSA’s stamp duty 
and other payments in 
relation to the Copper 
Concession as if it had 
been granted (Memorial 
¶¶198, 200).  

Panama argues that its 
actions, such as the invitation 
to sign the Contract No. 15 
relating to the Copper 
Concession were “a gesture 

carácter indeterminado. Asimismo, Orla no 
realiza esfuerzo alguno por identificar 
remitentes ni destinatarios de 
comunicaciones, fechas relevantes de 
documentos, participantes en reuniones ni 
temas específicos tratados en los 
Documentos solicitados más allá de su 
genérica relación con el Contrato No. 15. 
Orla tampoco establece ningún límite 
temporal. En suma, la Solicitud exigiría que 
Panamá busque “all forms of records” 
vinculados con el Contrato Nro. 15 desde el 
30 de octubre de 2017 hasta la fecha, lo que 
evidencia su carácter desproporcionado. En 
consecuencia, esta Solicitud es una fishing 
expedition e implica que, de acoger la 
misma, se le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no ha explicado por qué sería razonable 
presumir que existen Documentos del MICI 
distintos de los que constan en el expediente 
administrativo. Asimismo, Orla no ha 
explicado por qué sería razonable que 
MiAmbiente, quien no era la entidad a cargo 
de conceder concesiones mineras, tuviera un 
expediente administrativo del Contrato Nro. 
15. El Tribunal 

no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

messages, or social media messages” is equally without 
foundation. These are standard categories of communications 
that are routinely sought in document production in 
international arbitration. The Request does not seek all emails 
or messages of all officials; it seeks only those that relate to 
the processing of a single, specifically identified contract and 
application. 

Notwithstanding the above, and in the interest of seeking a 
pragmatic way forward, Orla is willing to reformulate this 
Request to address Panama’s specificity concerns. A revised 
formulation is set out at the end of this reply. 

Existence:  

Panama’s objection that “MiAmbiente was not the entity 
responsible for granting mining concessions” and would 
therefore not have an administrative record of Contract No. 15 
ignores MiAmbiente’s central role in the Copper Concession 
process. MiAmbiente approved MCQSA’s Category I EsIA 
by Resolution No. DEIA-IA-113-2019 for exploratory drilling 
within the Copper Concession area in October 2019 
(Memorial ¶¶113-116; C-0135-SPA). MiAmbiente’s 
assessment and approval of the environmental viability of the 
Copper Concession was an integral part of the application 
process. MiAmbiente and MICI coordinated on the Cerro 
Quema Project throughout the relevant period. It is therefore 
reasonable to expect that MiAmbiente holds records relating 
to its assessment of the environmental aspects of the Copper 
Concession application. 

Relevance and Materiality:  

Panama limits its relevance and materiality objection to the 
suffix of the Request, namely the language regarding “all 
forms of record” including emails, text messages, and social 
media messages. Panama does not object to the relevance and 
materiality of the Request insofar as it pertains to the internal 
administrative files (Expedientes) of MICI and MiAmbiente 
relating to Contract No. 15 and the Copper Concession 
Application. Orla notes this important concession. Since 
Orla’s revised formulation (set out below) removes the suffix 
to which Panama’s relevance objection is directed, Panama’s 
relevance objection is rendered moot. 

Notwithstanding the above, Orla briefly addresses Panama’s 
argument that emails, text messages, and social media 
messages of officials exchanged in the context of their 
functions are “personal” and “do not externalize the conduct 
of the State.” This argument is fundamentally misconceived.  
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of good faith”, “so that it 
could be included in the case 
file” (Counter-Memorial 
¶430). 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of MCQSA’s 
application for the Copper 
Concession was arbitrary and 
non-transparent as Panama 
failed to approve the contract 
it had itself drafted and 
presented for signature, the 
true reasons for the 
subsequent rejection. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En tercer lugar, Orla no ha demostrado que 
los Documentos solicitados sean relevantes 
y materiales para la decisión que deba tomar 
el Tribunal (Reglas de la IBA, art. 3(3)(b)). 
Orla no ha explicado cómo el contenido de 
los Documentos solicitados sería relevante o 
material para determinar “that Panama’s 
treatment of MCQSA’s application for the 
Copper Concession was arbitrary and non-
transparent”. Los correos electrónicos 
personales, mensajes de texto y mensajes de 
redes sociales de funcionarios, por su propia 
naturaleza, reflejan consideraciones o 
comunicaciones informales internas y no 
exteriorizan una conducta del Estado. En 
consecuencia, los documentos en cuestión 
no son relevantes ni materiales para el caso 
de Orla. Una simple afirmación genérica de 
que éste sería el caso no cumple con el 
estándar del artículo 3(b) de las Reglas de la 
IBA. 

En cuarto lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá ya que los 
mensajes de texto y redes sociales de 
funcionarios públicos son comunicaciones 
personales que no forman parte de los 
registros oficiales de las entidades estatales. 
Las entidades públicas no tienen obligación 
(ni el poder) de custodiar las comunicaciones 
personales de sus funcionarios y, por lo 
tanto, dichos documentos no están bajo el 
poder, custodia o control de Panamá. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

The distinction Panama seeks to draw between formal and 
informal communications is untenable.  It is well established 
in international law that the conduct of State organs and 
officials acting in their official capacity is attributable to the 
State, irrespective of the form or medium through which such 
conduct is expressed. 

For completeness, the requested Documents – whether in the 
form of the administrative files or otherwise – are directly 
relevant and material to Orla's claims that Panama's treatment 
of MCQSA’s application for the Copper Concession was 
arbitrary and non-transparent, and that MCQSA had acquired 
rights in relation to the Copper Concession (Memorial ¶¶80, 
113-116, 193-203, 294-295, 298 et seq., 306-316, 340, 347 et 
seq., 385, 434; Molino Mola & Troyano I ¶¶217-239, 247). 

Possession, Custody or Control:  

Panama’s possession, custody, and control objection is limited 
to text messages and social media posts, which Panama 
characterizes as “personal communications that do not form 
part of the official records of state entities”. Panama does not 
dispute that the internal administrative files (Expedientes) of 
MICI and MiAmbiente are in its possession, custody, or 
control – nor could it credibly do so. 

As Orla’s revised formulation removes the language regarding 
text messages and social media messages, Panama’s 
possession objection is rendered moot. Nevertheless, Orla 
notes that Panama’s argument is fundamentally flawed: 
communications by government officials relating to the 
exercise of their official functions are not “personal 
communications” merely because they are transmitted via text 
message or social media rather than through formal 
correspondence. They are plainly in the possession, custody 
or control of the State.  

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 28 – Revised Formulation:  

The internal administrative file (Expediente) of: 

(a) MICI; 

(b) MiAmbiente, 

relating to MCQSA’s Contract No. 15 signed by MCQSA on 
October 26, 2022, concerning MCQSA’s Copper Concession 
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Application 2017-08-MCQSA dated 30 October 2017. 

together with all forms of records, including but not limited to 
reports (technical or otherwise), communication and 
correspondence such as letters, memoranda, 
recommendations, research notes, emails, text messages, 
social media messages, notes of telephone conversations, 
meeting minutes and similar, as well as any annexes, addenda 
and exhibits accompanying these communications, including 
any drafts thereto.  

29. 

Internal Documents within MICI 
discussing the receipt of any fees 
and taxes paid by MCQSA in 
respect of the Copper Concession 
Contracts including but not limited 
to the annual surface royalty 
payments for the Copper 
Concession for the year 2023 (C-
0278-SPA). 

 

Memorial, 
¶¶294-295, 
313-316, 385, 
412 

C-0278-SPA  
C-0093-SPA   

Molino Mola 
& Troyano I 
¶¶217-239, 
247 

Counter-
Memorial 
¶¶434-435, 
440 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of MCQSA’s 
application to grant the 
Copper Concession was 
arbitrary and non-transparent 
and that MCQSA had 
acquired rights in relation to 
the Copper Concession 
(Molino Mola & Troyano I 
¶¶217-239, 247). 

MICI’s acceptance of the fees 
and taxes shows that Panama 
treated the Copper 
Concession as being in force 
and that MCQSA met all of 
the requirements for Copper 
Concession, and that Panama 
breached its obligations to 
Orla under Article 9.06 and 
9.11 of the Canada-Panama 
FTA when it enacted Law 407 
and MICI subsequently issued 
a resolution rejecting 
MCQSA’s application for the 
Copper Concession 
(Memorial ¶¶294-295, 313-
316, 385, 412).  

Panama disputes these claims 
and argues that Panama 
accepted the payments as a 
gesture to Orla and that 
acceptance of such payments 
did not amount to an implicit 
commitment to grant the 

El Estado objeta a la exhibición de los 
Documentos solicitados, por al menos dos 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “Internal MICI 
Documents” relacionados con la recepción 
de pagos e impuestos por la Solicitud de una 
concesión de cobre, pero no identifica qué 
documentos internos en concreto solicita. Lo 
anterior torna su Solicitud excesivamente 
amplia y abarca una categoría indeterminada 
de documentos que podría incluir, por 
ejemplo, correos que detallen las gestiones 
de cómo y cuándo MCQSA debía realizar 
pagos. Asimismo, contrariamente a lo que 
exige el párrafo 15.4 de la OP No.1, Orla no 
identifica un periodo temporal que delimite 
la categoría de Documentos solicitados. Por 
último, Orla no detalla de manera precisa 
todos los pagos realizados, limitándose a 
anunciar que su Solicitud abarca pero no se 
limita a “the annual surface royalty 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production on Request No. 29 
in full. 

Specificity:  

Panama’s objection that the Request lacks sufficient 
specificity and constitutes a “fishing expedition” is without 
merit. The Request clearly and precisely identifies the 
category of documents sought: internal MICI documents 
discussing the receipt of fees and taxes paid by MCQSA in 
respect of the Copper Concession Contracts, including the 
annual surface royalty payments for 2023. This description is 
more than adequate to satisfy the requirements of Article 
3(3)(a)(ii) of the IBA Rules, which requires only a description 
of a “narrow and specific requested category of Documents 
that are reasonably believed to exist”. The Request identifies 
the custodian of the documents (MICI), the subject matter 
(receipt of fees and taxes paid by MCQSA in respect of the 
Copper Concession Contracts), and provides a concrete 
example of the type of payment at issue (the annual surface 
royalty payments for 2023, as evidenced by C-0278-SPA). 
Panama’s suggestion that the Request is rendered 
impermissibly broad because it could encompass emails 
relating to payment procedures is misconceived; such 
documents would plainly fall within the scope of the Request 
and would be relevant to the issues in dispute. As to the time 
period, the Request is inherently limited by the period during 
which MCQSA made payments in respect of the Copper 
Concession.  

Existence: 

Panama’s objection that Orla has failed to establish a 
reasonable basis for believing the requested documents exist 
is equally unfounded. It is well established that a government 
ministry such as MICI would maintain internal records 
concerning the receipt of fees and taxes from concession 
applicants. Panama itself acknowledges in its Counter-

  Denied for 
lack of 
relevancy to 
the Claimant’s 
case.  
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concession or an 
acknowledgment that the 
concessions had been granted 
(Counter-Memorial ¶¶440). 
The requested Documents are 
relevant and material to the 
assessment of this issue as 
they go to Panama’s own 
contemporaneous 
understanding at the time and 
why Panama accepted the 
payments from MCQSA if, on 
Panama’s case now, MCQSA 
was not eligible to receive the 
Copper Concession.  

payments for the Copper Concession for the 
year 2023”, si bien Orla debería saber 
exhaustivamente los pagos que haya 
realizado MCQSA y, por tanto, podría ser 
exhaustiva en su Solicitud. Con esta 
Solicitud, Orla, evidentemente, persigue 
“trawl through documents to see if they 
support the applicant’s case’”50, lo cual no 
es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece las bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no ha explicado por qué sería razonable 
presumir que el MICI hubiese generado 
“documentos internos” comentando la 
recepción de los pagos de cánones 
superficiales. El Tribunal no debe acoger el 
intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión que deba tomar el Tribunal (Reglas 
de la IBA, art. 3(3)(b)). Como explicamos 

Memorial at ¶440 that it accepted the payments from 
MCQSA, thereby confirming that such transactions took 
place. It would be extraordinary if MICI had accepted fees and 
taxes from MCQSA without generating any internal 
documentation whatsoever regarding such payments. 
Accordingly, there is a more than sufficient basis for 
concluding that the requested documents are reasonably 
believed to exist.  

Relevance and Materiality:  

Panama fundamentally mischaracterizes the purpose of 
document production in international arbitration. As set out in 
paragraphs 9 to 16 the introduction to these Replies to 
Panama’s Objections, it is well established that a party may 
request documents from the opposing party which relate to an 
issue that is relevant to the case and material to its outcome 
regardless of which party bears the ultimate burden of proof. 
This is not, as Panama suggests, an impermissible 
“interrogation” of the Respondent; it is an ordinary and 
legitimate feature of the document production process in 
international arbitration.  

As already set out in the Relevance and Materiality Comments 
to this Request, the requested Documents are relevant to the 
case and material to its outcome. The requested documents are 
relevant and material to Orla’s affirmative case that Panama 
treated the Copper Concession as being in force and that 
MCQSA had acquired rights in relation to the Copper 
Concession (Molino Mola & Troyano I ¶¶217-239, 247). 
MICI’s internal discussions regarding the receipt of fees and 
taxes from MCQSA go to the heart of the question whether 
Panama considered MCQSA to have met all of the 
requirements for the Copper Concession, which in turn is 
central to Orla’s claims that Panama breached its obligations 
under Articles 9.06 and 9.11 of the Canada-Panama FTA 
when it enacted Law 407 and MICI subsequently rejected 
MCQSA’s application for the Copper Concession (Memorial 
¶¶294-295, 312-316, 385, 412). Moreover, the documents are 
relevant and material to rebutting Panama’s contention that its 
acceptance of payments was merely incidental and did not 
amount to an implicit commitment to grant the concession or 
an acknowledgment that the concessions had been granted 
(Counter-Memorial ¶440). Panama’s own contemporaneous 
understanding of why it was accepting these payments is a 
matter of direct relevance to the Tribunal’s assessment of the 
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supra, la exhibición de documentos no es un 
ejercicio para solicitar documentos que 
probarían hechos cuya carga corresponde 
probar a la contraparte o para criticar 
(mediante interrogatorios) la supuesta falta 
de prueba de la contraparte. Sin embargo, 
esto es lo que busca la Demandante con esta 
Solicitud. En efecto, como lo explicita en su 
justificación, con los Documentos 
solicitados Orla busca descreditar las 
afirmaciones de Panamá de por qué aceptó 
los cánones de la concesión de cobre (si bien 
representa incorrectamente la posición del 
Estado alegando que fue un “gesture” 
cuando, en efecto, el pago de las anualidades 
se realiza de manera adelanta al 
otorgamiento de la Concesión, tal como 
explicó Panamá en el párrafo 440 de su 
Contestación referenciado). En 
consecuencia, Orla solicita documentos 
únicamente para desvirtuar afirmaciones de 
Panamá y no identifica ninguna alegación 
suya que busque probar con los Documentos 
solicitados.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

parties’ competing positions. Furthermore, Panama's assertion 
that Orla “misrepresents the State’s position” is itself 
unfounded. Panama’s own Counter-Memorial states in terms 
that “MICI only accepted the payment of surface fees as a 
gesture to appease those protests” (Counter-Memorial 
¶652). Orla’s characterisation of Panama’s position as 
accepting payments as a “gesture” is therefore entirely 
accurate, and Panama’s complaint in this regard is without 
foundation. 

Possession, Custody or Control:  

The requested documents are internal MICI documents and 
are therefore, by definition, in Panama's possession, custody 
or control within the meaning of Article 3(3)(c) of the IBA 
Rules. Panama has not disputed that these Documents would 
be held by MICI, a ministry of the Government of Panama. 
Accordingly, there can be no question that Panama is in a 
position to search for and produce the responsive Documents. 

 

30. 

The internal administrative file 
(Expediente) of the Office of the 
Comptroller relating to MCQSA’s 
Contract No. 15 signed by 
MCQSA on October 26, 2022, 
concerning MCQSA’s Copper 
Concession Application 2017-08-
MCQSA dated October 30, 2017.  

In the absence of documents 
sought (and in particular the 
communications between MICI 
and/or the Office of the 
Comptroller and the Third 
Chamber of the Supreme Court of 
Justice), Panama is requested to 
confirm that there were no such 
communications. 

Memorial 
¶¶298 et seq., 
306-316, 340, 
347 et seq., 
(357 in 
particular).   

Counter-
Memorial 
¶¶430-440, 
447, 850 

C-0093-SPA 

Please refer to the explanation 
for Request 29 above. 

In addition, despite knowing 
that MICI had sent the Copper 
Concession to the Comptroller 
for endorsement (refrendo) 
(C-0093-SPA, p. 106), 
Panama denies the law 
required the Comptroller to 
endorse the Copper 
Concession (Counter-
Memorial ¶¶430-440) 
stating that the “Comptroller 
General’s endorsement was 
not obtained given the social 
context at the time” 
(Counter-Memorial ¶¶447). 

The requested Documents are 

El Estado objeta a la exhibición de los 
Documentos solicitados, por al menos dos 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud de Orla es 
especulativa, pues no ha demostrado (ni ha 
hecho ningún esfuerzo en probar) que los 
Documentos solicitados “razonablemente se 
crea que existen” (Reglas de la IBA, art. 
3(3)(a)(ii)). En particular, Orla no ha 
explicado por qué es razonable que exista un 
expediente de la Contraloría relacionados 
con el “refrendo” del Contrato Nro. 15, 
distinto al remitido por el MICI a la 
Contraloría para solicitar dicho refrendo (C-
93, pág. 106 del PDF), el cual ya obra en el 
expediente (C-93). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of Request No. 30 in 
full and that, in the absence of any responsive documents (in 
particular any communications between MICI and/or the 
Office of the Comptroller and the Third Chamber of the 
Supreme Court of Justice) Panama be ordered to confirm that 
no such communications exist. 

Existence and Possession, Custody or Control:  

Panama’s assertion that this Request constitutes a speculative 
“fishing expedition” is without merit. Orla only has to show a 
reasonable belief that the document exists; that standard is 
amply satisfied here. It is undisputed that MICI submitted the 
Copper Concession to the Office of the Comptroller for 
endorsement (refrendo) on October 26, 2022 (C-0093-SPA, 
p. 106; Counter-Memorial ¶430). However, Law 38 of 2000 
requires “all administrative actions must be recorded in 
writing and added to the respective file” (Expediente), and 
requires Panama to maintain and regularly update the 

Granted. 
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 relevant and material to 
establishing Orla’s case on 
Panama’s arbitrary and non-
transparent treatment of 
MCQSA’s application for the 
Copper Concession 
(Memorial ¶¶ 312 et seq.).   

aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión que deba tomar el Tribunal (Reglas 
de la IBA, art. 3(3)(b)). En concreto, y como 
explicamos supra, la exhibición de 
documentos no es un ejercicio para solicitar 
documentos que probarían hechos cuya 
carga corresponde probar a la contraparte o 
para criticar (mediante interrogatorios) la 
supuesta falta de prueba de la contraparte. 
Sin embargo, esto es lo que busca la 
Demandante con esta Solicitud. Como surge 
de su justificación, con los Documentos 
solicitados Orla busca rebatir la posición de 
Panamá respecto de las razones que 
fundamentaron la falta de refrendo de la 
Contraloría. Sin embargo, Orla tergiversa la 
posición de Panamá en la que justifica su 
Solicitud. Lo que señaló Panamá en su 
Contestación es que “el refrendo de la 
Contraloría [de la Concesión de Cobre] no 
se obtuvo en el contexto social del momento” 
(Contestación, párr. 447), lo cual no 
equivale, como incorrectamente sugiere 
Orla, a afirmar que dicha falta de refrendo 
ocurrió debido a (“given”) ese contexto 
social. En cualquier caso, resulta evidente 
que Orla solicita documentos únicamente 
para desvirtuar afirmaciones de Panamá y no 
identifica ninguna alegación suya que 
busque probar con los Documentos 
solicitados.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

 

Expediente files. Moreover,  Orla incorporates its arguments 
from Request No. 1 and paragraphs 29 to 39 of the 
introduction in relation to record-keeping obligations. It is 
reasonable to assume that MICI and the Office of the 
Comptroller have exchanged communications in relation to 
MCQSA’s application for the Copper Concession.  

The same reasons apply to possession, custody or control. Orla 
merely has to demonstrate that “its assumption that the 
objecting party has the documents is a reasonable one” (see 
paragraph 27 of the introduction to these Replies).  Law 38 of 
2000 requires Panama to maintain and regularly update the 
Expediente files. Moreover, as set out in paragraphs 29 to 39 
of the introduction to these Replies to Panama’s Objections, 
in addition to Law 38 of 2000, Panama has various laws, such 
as Law No. 13 of 23 January 1957, Law No. 51 of 22 July 
2008 and Article 485 of Civil Procedure Code which provide 
for a wide document retention regime by the State, which 
extends beyond formally constituted administrative files 
(Expedientes) and covers all documents (i) issued by public 
entities in the exercise of their administrative functions; (ii) 
received by public entities in the course of administrative 
proceedings; and, (iii) used or considered by public entities in 
the formation of administrative acts, regardless of whether 
they were formally incorporated into the main administrative 
file. As such, it is reasonable to believe that the requested 
Documents are in Panama’s possession, custody or control.  

Relevance and Materiality: 

The requested documents are plainly relevant to the case and 
material to the outcome of this arbitration within the meaning 
of Article 3(3)(b) of the IBA Rules. Orla’s case is that Panama 
treated MCQSA’s application for the Copper Concession in 
an arbitrary and non-transparent manner, in breach of 
Panama’s obligations under the applicable treaty (Memorial 
¶¶312 et seq.). The Comptroller’s internal administrative file 
relating to Contract No. 15 – including any communications 
between MICI, the Comptroller, and the Third Chamber of the 
Supreme Court of Justice – goes directly to the heart of that 
claim.  

Moreover, Panama’s objection reveals a fundamental 
misunderstanding of the purpose of document production. The 
fact that a document may undermine the Respondent’s 
position does not render it irrelevant – quite the contrary. 
Panama itself has placed the reasons for the lack of 
endorsement squarely in issue by asserting that endorsement 
“was not obtained in the social context of the time” (Counter-
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Memorial ¶447). Having chosen to advance that explanation, 
Panama cannot now object to the production of the requested 
Documents. The Comptroller’s internal file is the most direct 
and probative source of evidence as to what occurred during 
the endorsement process and why the Comptroller ultimately 
did not endorse the Copper Concession. Panama’s suggestion 
that Orla “misrepresents” its position by reading the phrase 
“in the social context of the time” as implying causation is 
without substance. Whether the social context was the reason 
for, or merely contemporaneous with, the failure to endorse is 
precisely the kind of factual issue that the requested 
Documents would help to resolve. 

31. 

The internal administrative file 
(Expediente) of MICI relating to 
Resolution No. 151 dated 
December 22, 2023 (but received 
by MCQSA on April 22, 2024) 
concerning Contract No. 15 signed 
by MCQSA on October 26, 2022,  

(a) concerning MCQSA’s Copper 
Concession Application 2017-
08-MCQSA dated October 
30, 2017, rejecting MCQSA’s 
application; and 

(b) any records of the prior 
decision to grant the Copper 
Concession and the reasons 
for reversal. 

 

Memorial 
¶¶294–295, 
306-316, 340, 
385, 402, 411, 
412, 434 

Molino Mola 
& Troyano I, 
¶¶229-230, 
233, 235-238, 
247 

C-0395-SPA 

The requested Documents are 
relevant and material to Orla’s 
claims that Panama’s 
treatment of MCQSA’s 
application for the Copper 
Concession was arbitrary and 
non-transparent, and that 
MCQSA had acquired rights 
(Memorial ¶¶294–295, 306-
316, 340, 385, 402, 411, 412, 
434; Molino Mola & 
Troyano I, ¶¶229-230, 233, 
235-238, 247).  

MICI Resolution No. 151 (C-
0395-SPA) is the measure by 
which Panama definitively 
rejected MCQSA’s Copper 
Concession Application as 
excluded by Law 407 
(Memorial ¶294).  

The requested Documents are 
relevant and material to the 
action taken by Panama 
through MICI rejecting the 
application for the Copper 
Concession in 2024 even 
though it had been previously 
approved less than two years 
earlier and thus whether 
Panama acted arbitrarily in 
relation thereto.   

El Estado objeta a la exhibición de los 
Documentos solicitados, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla  

En primer lugar, el expediente 
administrativo de la Solicitud de MCQSA de 
la Solicitud para el otorgamiento de una 
concesión para la exploración de cobre ya se 
encuentran en custodia, posesión y control 
de Orla y fue acompañado por ésta al 
Arbitraje como la prueba C-93. Como surge 
de la prueba acompañada, las hojas se 
encuentran foliadas (lo que confirma su 
inclusión en el expediente administrativo) e 
incluye los documentos en el expediente 
hasta la Resolución Nro. 78 del 23 de mayo 
de 2024 que confirmó la Resolución Nro 

 151 del 22 de diciembre de 2023, mediante 
la cual el MICI rechazó la Solicitud de 
concesión para la exploración de cobre de 
MCQSA.  

En segundo lugar, respecto de los 
documentos distintos del expediente 
solicitado, en particular, “any records of the 
prior decision to grant the Copper 
Concession and the reasons for reversal” la 
Solicitud de Orla es especulativa, pues no 
establece las bases que permitan presumir 
que los Documentos solicitados 
“razonablemente se crea que existen” 
(Reglas de la IBA, art. 3(3)(a)(ii)). Como se 
explicó anteriormente, si bien Orla afirma 
genéricamente que habría “evidence 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of Request No. 31 in 
full. 

Existence: 

Panama’s assertion that this Request constitutes a speculative 
“fishing expedition” is without merit. Orla only has to show a 
reasonable belief that the document exists; that standard is 
amply satisfied here. First, with respect to the internal 
administrative file (Expediente) relating to Resolution No. 
151, Law 38 of 2000 requires that “all administrative actions 
must be recorded in writing and added to the respective file” 
(Expediente) and further requires Panama to maintain and 
regularly update the Expediente files. It is therefore not merely 
reasonable but legally compelled that additional records 
beyond those already in Orla’s possession exist within the 
Expediente. Second, with respect to records of the prior 
decision to grant the Copper Concession and the reasons for 
its reversal, a decision of that nature would necessarily 
generate internal records, including memoranda, assessments, 
legal opinions, correspondence, and minutes of meetings. This 
is particularly so given the requirements of Law 38 of 2000, 
which mandates that all administrative actions be recorded in 
writing. Moreover, as set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections, 
Panama’s document retention obligations under Law No. 13 
of 23 January 1957, Law No. 51 of 22 July 2008 and Article 
485 of the Civil Procedure Code extend beyond formally 
constituted Expedientes and cover all documents issued, 
received or used by public entities in the exercise of their 
administrative functions. It is therefore reasonable to assume 
that the Requested Documents exist. 

Possession, Custody or Control: 

Granted as 
far as (a) is 
concerned.  

Denied for 
lack of 
materiality to 
the outcome 
of the case  
as far as (b) 
is concerned. 
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confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no ha explicado por qué sería razonable 
presumir la existencia de documentos 
distintos de aquellos que ya obran en el 
expediente administrativo, ni por qué cabría 
suponer, específicamente, la existencia de 
registros de una decisión de otorgar la 
concesión de cobre a MCQSA fuera de dicho 
expediente. El Tribunal no debe acoger el 
intento de Orla de  

nvertir la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

En tercer lugar, Orla no ha demostrado que 
los Documentos solicitados sean relevantes 
para su caso ni materiales para la decisión 
que deba tomar el Tribunal (Reglas de la 
IBA, art. 3(3)(b)). En particular, Orla no ha 
precisado cuáles hechos busca probar con los 
Documentos solicitados ni menos como 
éstos podrían fundamentar una conclusión 
de que “Panama’s treatment of MCQSA’s 
application for the Copper Concession was 
arbitrary and non-transparent”. Una simple 
afirmación genérica de que éste sería el caso, 
o de que los Documentos solicitados se 
relacionan con “the action taken by Panama 
through MICI rejecting the application for 
the Copper Concession in 2024”, no cumple 
con el estándar del artículo 3(b) de las Reglas 
de la IBA. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

The fact that Orla possesses a portion of the administrative file 
does not establish that it possesses the file in its entirety. 
Exhibit C-0093-SPA contains certain pages of the Expediente, 
but there is no basis for Panama’s implicit suggestion that this 
constitutes the complete file. To the contrary, the 
administrative file maintained by MICI is likely to contain 
additional documents that were not provided to MCQSA or 
that post-date the documents in Orla’s possession. 

In any event, Orla’s request extends beyond the documents 
contained in C-0093-SPA . It also seeks records of the prior 
decision to grant the Copper Concession and the reasons for 
its subsequent reversal, which are plainly within Panama’s 
possession, custody, or control. Law 38 of 2000 requires 
Panama to maintain and regularly update the Expediente files, 
and it follows that such records are in Panama’s possession. 
Moreover, as set out above, Panamanian legislation requires 
that Panama retains extensive files, going beyond mere 
Expedientes. 

Orla need only demonstrate that its assumption that the 
objecting party has the documents is a reasonable one. Given 
the legal obligation upon Panama to create and maintain these 
records, and the fact that they relate to an administrative 
decision taken by a Panamanian governmental authority, it is 
eminently reasonable to assume that Panama has possession, 
custody, or control of the requested documents. 

Relevance and Materiality:  

Panama’s objection that Orla has not demonstrated the 
relevance and materiality of the requested Documents is 
equally without merit. Orla’s case includes the claim that 
Panama’s treatment of MCQSA’s application for the Copper 
Concession was arbitrary and non-transparent, and that 
MCQSA had acquired rights in connection therewith 
(Memorial ¶¶294-295, 306–316, 340, 385, 402, 411, 412, 
434; Molino Mola & Troyano I ¶¶229-230, 233, 235-238, 
247). Resolution No. 151 is the very measure by which 
Panama rejected MCQSA’s Copper Concession Application 
as excluded by Law 407 (Memorial ¶294). The internal 
administrative file relating to that resolution is directly 
relevant to the Tribunal’s assessment of whether Panama’s 
decision-making process was conducted in a fair, transparent, 
and non-arbitrary manner. Panama’s objection that Orla has 
not specified which facts it seeks to prove is disingenuous: the 
facts at issue are precisely those concerning the procedural and 
substantive basis upon which Panama rejected the Copper 
Concession Application, and the documents sought go to the 
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heart of those facts. 

Panama’s suggestion that Orla's statement of relevance is 
merely “generic” mischaracterizes the request. Orla has 
identified the specific claims to which the documents relate, 
cited the relevant paragraphs of its Memorial and expert 
evidence, and explained the relevance and materiality of the 
requested documents with respect to the case and its outcome. 
This more than satisfies the requirements of Article 3(3)(b) of 
the IBA Rules. 

32. 

The internal administrative file 
(Expediente) of MICI relating to 
Resolution No. 78 dated May 23, 
2024, rejecting MCQSA’s 
reconsideration requests against 
Resolution No. 151 dated 
December 22, 2023 (but not 
notified to MCQSA until April 22, 
2024) between April 29, 2024 and 
May 23, 2024.  

 

See references 
to Request 31 
above plus 

C-0396-SPA 
C-0397-SPA 

Please refer to the explanation 
for Request 31 above. 

On April 29, 2024, in 
accordance with Article 168 
of Law 38 of 2000, MCQSA 
filed with MICI a 
reconsideration request 
against MICI’s Resolution 
No. 151 which purported to 
cancel MCQSA’s Copper 
Concession (C-0396-SPA). 
This reconsideration request 
was denied by MICI by way 
of Resolution No. 78 
(Memorial, ¶295; C-0397-
SPA). 

The requested Documents are 
relevant and material to the 
action taken by Panama 
through MICI rejecting the 
application for the Copper 
Concession in 2024, even 
though it had been previously 
approved less than two years 
earlier, and thus whether 
Panama acted arbitrarily in 
relation thereto. 

El Estado objeta a la exhibición de los 
Documentos solicitados, ya que éstos ya se 
encuentran en custodia, posesión y control 
de Orla. En efecto, el expediente 
administrativo de la Solicitud de MCQSA de 
una Solicitud de cobre ya se encuentran en 
custodia, posesión y control de Orla y fue 
acompañado por ésta al Arbitraje como la 
prueba C-93 e incluye los documentos en el 
expediente hasta la Resolución No. 78 del 23 
de mayo de 2024 que confirmó la 
Resolución Nro. 151 del 22 de diciembre de 
2023, mediante la cual el MICI rechazó la 
Solicitud de concesión para la exploración 
de cobre de MCQSA.  

Orla acknowledges Panama’s confirmation that Exhibit C-
0093-SPA constitutes the full internal administrative file 
(Expediente) of MICI relating to Resolution No. 78 dated 
May 23, 2024, rejecting MCQSA’s reconsideration requests 
against Resolution No. 151 dated December 22, 2023 (but not 
notified to MCQSA until April 22, 2024) between April 29, 
2024 and May 23, 2024. 

No decision 
required. 

 

33. 

Preparatory Documents in the 
Office of the President of 
Executive Decree No. 23/2023 
(Mining Moratorium Decree) 
between October 20, 2023 and 
October 27, 2023, including drafts, 
memoranda, research notes, 
minutes, internal emails, and text 

Memorial 
¶¶247-248, 
353, 380-381  

C-0362-SPA   

The requested Documents are 
relevant and material to Orla’s 
claims regarding the character 
of Law 407 as a measure 
targeting Orla’s investment in 
the Cerro Quema Project. 

The requested Documents are 

El Estado objeta a la exhibición de los 
Documentos solicitados, por al menos dos 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 

Orla rejects Panama’s suggestions that the Request is 
insufficiently specific or not relevant and material to the case. 

Specificity:  

Panama’s allegation that this request is “an abusive fishing 
expedition” and its feigned lack of understanding as to what 
“preparatory documents” mean are without basis.  As 

Granted, 
excluding 
text 
messages as 
excessively 
cumbersome 
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messages,  

and including submissions, 
explanatory memoranda, technical 
reports, briefing notes, or 
documents prepared by MICI, 
MiAmbiente or other entities of the 
Executive Branch for the Cabinet 
Council relating to the preparation 
of the Mining Moratorium Decree. 

 

relevant and material to 
demonstrating the legislative 
intention behind the Mining 
Moratorium Decree and 
whether it was intended to 
apply to mineral concessions 
that were pending for renewal 
such as those held by 
MCQSA. 

Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

En particular, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica” ya que no define ni explica en 
qué consistirían “preparatory documents”. 
Si bien enumera tipos de documentos 
(“drafts, memoranda, research notes, 
minutes, internal emails, and text messages, 
and including submissions, explanatory 
memoranda, technical reports, briefing 
notes, or documents prepared by MICI, 
MiAmbiente”), la enumeración de la 
Demandante es abierta y concluye con la 
expresión genérica “or documents”, lo cual 
constituye una categoría residual que 
deshace cualquier precisión que los 
elementos que la preceden puedan aportar. 
Por si esto fuera poco, Orla solicita 
documentos “prepared or solicited” por 
MICI, MiAmbiente o “other entities of the 
Executive Branch”, sin identificar cuáles de 
las múltiples entidades del Órgano Ejecutivo 
se refiere. Únicamente contando los 
ministerios del Órgano Ejecutivo la 
búsqueda comprendería 17 ministerios. 
Pretender que Panamá busque los 
Documentos solicitados (i.e los 
“preparatory documents”) en todas estas 
entidades, sin acotación alguna, constituye 
una carga excesivamente gravosa (Reglas de 
la IBA, artículo 9(2)(c)). Por todo lo anterior, 
esta Solicitud es una fishing expedition e 
implica que, de acoger la misma, se le 
impondría una carga injustificada y 
excesivamente gravosa a Panamá.   

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso (Reglas de la IBA, 
art. 3(3)(b)). En su Demanda, Orla reconoció 

mentioned in paragraph 22 of the introduction to these 
Replies, “preparatory documents” (or travaux préparatoires) 
is a term of art, comprising the documentary evidence of the 
negotiation, drafting, and discussion stages of a treaty, law, or 
legal instrument – here the Executive Decree No. 23/2023 
(Mining Moratorium Decree) (C-0362-SPA). These 
“preparatory documents” usually include notes, proposals, 
objections, reports and working papers. In this instance it is 
used to mean the Documents which were used in order to 
prepare the Mining Moratorium Decree. This would include, 
for example, the various notes and memoranda which were 
used in the preparation of the report and listed throughout the 
report. The fact that Orla has thought to give examples of the 
responsive Documents in an open-ended way goes to further 
precise the types of documents sought, and not (as Panama 
suggests) negate the precision merely because the list is not 
exhaustive.  

Moreover, the request is narrow and specific in other ways -  
it identifies: (a) the specific measure (Executive Decree No. 
23/2023); (b) the issuing authority (Office of the President); 
(c) a very narrow seven-day time period (October 20-27, 
2023); and (d) enumerated document types (“preparatory 
documents”, as discussed above). Moreover, Panama seems to 
misinterpret the width of the Request. Even if the Executive 
Branch encompasses 17 ministries, it does not mean that each 
and every one of those ministries were involved with the 
Executive Decree No. 23/2023. Only MICI, MiAmbiente and 
other entities of the Executive Branch involved with the 
preparation and the issuance of Executive Decree No. 23/2023 
are covered by this Request. Considering how specific the 
subject matter and narrow the date range (a mere seven days), 
it should not be at all onerous for Panama to undertake these 
searches and review. 

Relevance and Materiality:  

Panama’s relevance objection is self-defeating. Panama 
argues that Orla “acknowledged that the Mining Moratorium 
Decree was based on the massive protests” and that Orla’s 
case concerns Law 407, not the Mining Moratorium Decree. 
But the Mining Moratorium Decree was a critical link in the 
chain of expropriatory measures (Memorial ¶¶247-248, 353, 
380-381) and the Parties disagree as to the legal effect of the 
Mining Moratorium Decree, with Orla’s view being that the 
Mining Moratorium Decree did not apply to pending 
concessions (Memorial ¶¶248, 381), whilst Panama contends 
the opposite (Counter-Memorial ¶¶331-336) 
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que el Decreto de Moratoria Minera se 
fundamentó en las masivas protestas que 
siguieron a la aprobación de la Ley 406 
(“Almost immediately after Law 406 passed, 
numerous protests broke out against it. 
Faced with this situation, the President 
issued the Mining Moratorium Decree […]” 
(Demanda, párr. 380). Asimismo, y como se 
desprende de la justificación de su Solicitud, 
la propia teoría del caso de Orla sostiene que 
la medida supuestamente dirigida en su 
contra (targeted) es la Ley 407, y no el 
Decreto de Moratoria Minera. En 
consecuencia, los Documentos solicitados a 
la Oficina de la Presidencia no guardan 
relación con ninguna alegación que Orla 
deba probar. Por otra parte, Orla tampoco 
explica de qué manera documentos 
provenientes de la Presidencia podrían 
resultar pertinentes para acreditar la 
intención legislativa detrás de la Ley 407 (la 
medida que, según Orla, buscaba dañar a 
MCQSA). En conclusión, la Solicitud de 
Orla no identifica ninguna alegación propia 
que pret 

nda probar mediante los Documentos 
requeridos. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

The requested Documents will reveal whether the Cerro 
Quema Project was specifically contemplated or whether 
pending concessions were considered generally. Panama 
cannot simultaneously rely on the Decree as part of its defense 
of legitimate regulatory action whilst denying Orla access to 
the documents underlying it. 

Possession, Custody or Control: 

For the avoidance of doubt, Orla confirms that these 
documents are in the possession, custody or control of Panama 
for the reasons set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections, 
Panama’s document retention obligations extend beyond 
formally constituted Expedientes and cover all documents 
issued, received or used by public entities in the exercise of 
their administrative functions. It is therefore reasonable to 
assume that Panama retains these materials.  

 

34. 

Documents exchanged between 
the Office of the President and 
MICI relating to Executive Decree 
No. 23/2023 and the mining 
activities in Panama between 
October 20, 2023, and October 27, 
2023. 

See references 
to Request 33 
above 

Please refer to the 
explanation for Request 33 
above. 

El Estado objeta a esta Solicitud, por las 
mismas razones expuestas en la Solicitud 
No. 33, mutatis mutandis. El Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

Panama simply asserts the same objections which it advanced 
in relation to Request No. 33 “mutatis mutandis”, without 
making any attempt to explain how those objections apply 
specifically to Request No. 34 which is a different request. 
Regardless, Orla will briefly address each of the objections in 
relation to Request No. 34 to the extent it is able to understand 
them. For the avoidance of doubt, Orla repeats its replies to 
Panama’s objections as set out in Request No. 33 above 
mutatis mutandis.   

Specificity: 

Furthermore, this Request No. 34 is narrower than Request 
No. 33, as it targets only documents exchanged between the 
Office of the President and MICI relating to Executive Decree 
No. 23/2023, within a defined seven-day window (October 

Granted. 
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20-27, 2023). Two identified custodians, one identified 
measure, and a seven-day period cannot be characterised as a 
fishing expedition. 

Relevance and Materiality:  

Finally, the communications between the President and MICI 
are particularly probative because MICI was responsible for 
the mining concession contracts generally and likely would 
have been consulted on the impact of the Mining Moratorium 
Decree on pending extensions. 

Existence, Possession, Custody or Control: 

For the avoidance of doubt, Orla confirms that these 
documents exist and are in the possession, custody or control 
of Panama for the reasons set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections. 

35. 

Documents exchanged between 
the Office of the President and 
MiAmbiente relating to Executive 
Decree No. 23/2023 making 
mention of, or discussing, the 
environmental safety of mining 
activities in Panama between 
October 20, 2023 and October 27, 
2023. 

 

See references 
to Request 33 
above 

Please refer to the 
explanation for Request 33 
above. 

El Estado objeta a esta Solicitud, por las 
mismas razones expuestas en la Solicitud 
No. 33, mutatis mutandis, así como la 
siguiente razón adicional: 

Orla no ha demostrado que los Documentos 
solicitados sean relevantes para su caso 
(Reglas de la IBA, art. 3(3)(b)). Como 
explicamos supra, la exhibición de 
documentos no es un ejercicio para solicitar 
documentos que probarían hechos cuya 
carga corresponde probar a la contraparte o 
para criticar (mediante interrogatorios) la 
supuesta falta de prueba de la contraparte. 
Sin embargo, esto es lo que busca la 
Demandante con esta Solicitud.  En efecto, 
Orla no identifica ninguna alegación propia 
que pretenda demostrar mediante 
Documentos que “mention of, or discussing, 
the environmental safety of mining 
activities” en relación con la emisión del 
Decreto de Moratoria Minera. Tal como se 
desprende de la justificación de la Solicitud 
No. 33, a la que la propia Demandante 
remite, su posición es que la Ley 407 
constituyó una medida “targeting Orla’s 
investment”. Por el contrario, es la posición 
de Panamá que tanto el Decreto de Moratoria 
Minera como la Ley 407 fueron 
consecuencia de la oposición social a raíz de 
las preocupaciones ambientales relacionadas 

It is not entirely clear as to how an objection to one request on 
the burden it imposes or for relevance and materiality can be 
used to object to a different request when each request seeks 
different documents.  As such, Panama has not made a valid 
objection. To the extent it is relevant, Orla repeats its replies 
to Panama’s objections as set out in Request No. 33 above 
mutatis mutandis and will try to further refine its reply to this 
Request and the documents it seeks.   

Relevance and Materiality: 

Furthermore, as to Panama’s arguments on the burden of 
proof, this objection fundamentally misunderstands the 
purpose of document production. As set out in paragraphs 9 to 
16 of the introduction to these Replies to Panama’s 
Objections, there is no rule in international arbitration that 
document requests must be limited to issues on which the 
requesting party bears the affirmative burden of proof.  

In any event, Orla’s case is that the invocation of 
environmental concerns was pretextual and that Law 407 
targeted the Cerro Quema Project (Memorial ¶¶265-271, 353 
et seq.). Documents showing whether MiAmbiente 
communicated genuine environmental concerns to the 
President (or not) during the preparation of the Decree are 
directly relevant to testing both parties’ cases. The burden of 
proof on the character of the measures lies with both parties, 
and document production serves precisely to allow the 
Tribunal to assess the evidence.  

Specificity: 

Granted. 
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con la minería a cielo abierto (Contestación, 
Secciones 2.3.1.5 y 2.3.1.6). En 
consecuencia, los Documentos solicitados 
no guardan relación con las alegaciones que 
Orla debe probar en el presente arbitraje. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

Moreover, this Request No. 35 is narrower than Request No. 
33, targeting documents exchanged between the Office of the 
President and MiAmbiente that “mention or discuss the 
environmental safety of mining activities” within the same 
seven-day window, thus comprising two custodians, one 
subject-matter filter, and a seven-day period. 

Possession, Custody or Control: 

For the avoidance of doubt, Orla confirms that these 
documents are in the possession, custody or control of Panama 
for the reasons set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections. 

36. The “Legislative Guide” (and the 
technical evaluation analysis 
contained therein) as mentioned in 
¶342 of Panama’s Counter-
Memorial and corresponding 
footnote 488. 

 

Counter-
Memorial 
¶342 and FN 
488, see also 
¶¶19, 345, 
359-361, 366-
367, 371, 384-
387, 831-834, 
820-821, 832-
834, 880-882, 
891-892 

Memorial 
¶¶269-271, 
353, 372 et 
seq., 389 et 
seq., 421-422 

WS of 
Federico 
Alfaro Boyd 
¶46 

Panama denies the allegations 
that MCQSA, Orla or Aurum 
were targeted (Counter-
Memorial ¶¶19, 345, 359-
361, 366-367, 371, 384-387, 
831-834, 820-821, 832-834, 
880-882, 891-892; WS of 
Federico Alfaro Boyd ¶46) 
and relies on the “technical 
assessment prepared by the 
Technical Secretariat for 
Economic Affairs and 
submitted to the National 
Assembly’s Trade Committee 
[which] clearly stated that the 
objective of the legislative 
initiative was “to seek to 
prohibit the granting of new 
concessions [] throughout the 
national territory”, i.e. not 
Orla specific (Counter-
Memorial ¶342). In the 
corresponding FN 488, 
Panama states that “[t]he 
technical evaluation analysis 
is contained in the document 
titled “Legislative Guide.” 
This technical document is 
prepared by qualified 
professionals from the 
National Assembly and 
contains the technical 
evaluation of the draft bills, as 
well as their conclusions, 

El Estado solicita el rechazo de esta 
Solicitud. Los Documentos solicitados ya 
fueron exhibidos, – por cuanto fueron 
aportados por Panamá – en la Contestación, 
bajo la prueba R-214 denominada “Guía 
Legislativa []”.  

 

 

 

Orla thanks Panama for confirming that the “Legislative 
Guide” mentioned in footnote 488 of the Counter-Memorial 
corresponds to Exhibit R-0214-SPA – this was not clear from 
the drafting of ¶342 of Panama’s Counter-Memorial and 
corresponding footnote 488. 

Having now reviewed R-0214-SPA, Orla notes the technical 
evaluation analysis found therein and thus considers this 
request as satisfied.  

No decision 
required. 
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which are submitted to the 
chair of the relevant 
legislative committee”. 
Panama provides no further 
detail to identify the report 
nor exhibits it. 

The document is relevant and 
material to the character of the 
measures taken by Panama as 
a direct expropriation of 
Orla’s investment, as its 
concession was directly 
targeted. 

37. Documents regarding MCQSA’s 
environmental impact study 
generated or solicited by: 

(a) MiAmbiente; 

(b) MICI;  

(c) the Comptroller; and 

(d) the Panamanian National 
Assembly, 

following the approval of the 
environmental impact study in 
Resolution No. DEIA-IA-038-
2023,  

between May 25, 2023 and 
December 15, 2023.  

In the absence of the documents 
sought, Panama is requested to 
confirm that there were no such 
documents. 

  

Memorial 
¶¶269-271, 
353  

Counter-
Memorial 
¶¶19, 301 et 
seq., 345, 359-
361, 366-367, 
371, 384-387, 
831-834, 820-
821, 832-834, 
880-882, 891-
892 

Molino Mola 
& Troyano I 
¶¶171-172, 
2455-246 

WS of Alfaro 
Boyd ¶46 

Orla argues that the 
Panamanian authorities were 
acutely aware of MCQSA’s 
situation and that MCQSA 
would be directly affected by 
the passage of the proposed 
draft Law 407 (Memorial 
¶¶269-271, 353). Panama 
denies the allegations that 
MCQSA or Orla were targeted 
(Counter-Memorial ¶¶19, 
345, 359-361, 366-367, 371, 
384-387, 831-834, 820-821, 
832-834, 880-882, 891-892; 
WS of Federico Alfaro Boyd 
¶46) and argues that Law 407 
was not directed against Orla 
but was the result of long-
standing opposition to mining 
and the institutional response 
to an unprecedented social 
crisis in Panama (Counter-
Memorial ¶301 et seq.). 

The requested Documents are 
relevant and material to Orla’s 
claims regarding the character 
of Law 407 as a measure 
targeting Orla’s investment in 
the Cerro Quema Project. 

The requested Documents are 
relevant and material to 
showing that neither 

Aunque, como explicamos a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA,  el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable de los Expedientes 
administrativos de MiAmbiente que se 
refieran al EsIA Categoría III tras la 
aprobación del mismo y exhibirlos 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud de Orla es 
especulativa, pues no establece bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
por un lado, no ha demostrado que sería 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches of the MiAmbiente administrative files 
pertaining to the Category III EsIA following its approval and 
to produce them. However, Panama has sought to limit its 
agreement by stipulating that production is subject to the 
condition that it is “not barred by any of the grounds set forth 
in Article 9(2) of the IBA Rules”, rather than agreeing to 
produce all responsive Documents. This is not agreed and is 
impermissible. Orla refers to its arguments on this issue as set 
out at paragraphs 62 to 69 of the introduction to these Replies 
to Panama’s Objections. 

Orla rejects Panama’s objections to the remainder of the 
Request.   

Existence:  

Panama’s speculative objection that Orla has not established 
grounds for presuming that the requested Documents are 
reasonably believed to exist is contradicted by the record and 
Panama’s own Counter-Memorial. MCQSA’s Category III 
EsIA was approved on May 25, 2023 (C-0336-SPA), some 
five months before Law 407. Just two weeks after the 
approval, Panama pleaded that “‘the opposition to and 
rejection of the project by various political groups and 
members of local communities’ once again became public 
knowledge” and MICI and MiAmbiente “concluded that the 
public interest required keeping the concession procedures 
suspended while the review of the mining regulatory 
framework was underway” and thus issued press releases on 
June 6 and June 7, 2023 stating that they had “suspended all 
proceedings related to the mining contract of [MCQSA]” 
(Counter-Memorial ¶673; C-0341-SPA, C-0344-SPA). As 
such, it is reasonable to assume that there exist some 

Granted as 
requested. 
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MiAmbiente, MICI, the 
Comptroller, nor the 
Panamanian National 
Assembly acted out of concern 
over the environment when 
crafting Law 407 and/or that 
they knew Law 407 would 
singularly affect the Cerro 
Quema Project. 

razonable presumir que existan documentos 
“regarding MCQSA’s environmental impact 
study” distintos del Expediente 
administrativo del EsIA Categoría III en 
MiAmbiente. Por otro lado, ni el MICI, ni la 
Contraloría General, ni la Asamblea 
Nacional estuvieron directamente 
involucrados en la aprobación del EsIA 
Categoría III,  toda vez que no corresponde 
a sus competencias normativas. Orla no ha 
establecido que sería razonable presumir que 
dichas entidades habrían generado o 
solicitado documentos relativos al EsIA 
Categoría III después de su aprobación, 
distintos de los que ya obran en el expediente 
del arbitraje, C-341, y C-344. Por lo tanto, 
nada hace pensar (ni mucho menos permite 
presumir), con base en dichas referencias, 
que existirían los Documentos solicitados. 
Quien tiene la carga de probar, al menos 
prima facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por dos motivos. En particular,  Orla 
no explica por qué los supuestos documentos 
relativos al EsIA de MCQSA generados o 
solicitados por MiAmbiente, MICI, la 
Contraloría o la Asamblea Nacional serían 
relevantes o materiales para determinar si la 
Ley 407 fue un “measure targeting Orla’s 
investment”, y/o que “MiAmbiente, MICI, 
the Comptroller, nor the Panamanian 

documents that were exchanged in relation to MCQSA’s 
Category III EsIA in order to prepare the pre4ss releases.   

Separately, Orla pointed out that when the concept of the 
precautionary principle was introduced as part of the 
Parliamentary debate on Law 407, there was no debate raised 
in parliament on the environmental implications of any mine 
or mining activities (Memorial ¶266), whereas Panama 
responded “many of the issues related to environmental 
protection and the regulation of mining activities had already 
been extensively debated during the legislative process that 
culminated in the adoption of Law No. 406” (Counter-
Memorial ¶346). Panama also stated that “MICI was well 
aware that the law would affect Cerro Quema, since it did not 
hold a valid concession” (Counter-Memorial ¶340). As 
such, it is reasonable to assume that there must exist a record 
of a discussion relating to MCQSA’s environmental impact 
study in the requested period and reasonable to presume that 
MICI, MiAmbiente, the Comptroller (who needed the 
Category III EsIA to approve the Concession Contracts) and 
the National Assembly — all of which were involved in the 
chain of events culminating in the cancellation of MCQSA’s 
concessions — generated or received documents regarding the 
EsIA during this period. As to the Request asking Panama to 
confirm the absence of documents if none exist - this is a 
standard and legitimate request and Orla repeats its arguments 
in paragraphs 9 to 16 of the introduction to these Replies to 
Panama’s Objections that  there is no rule in international 
arbitration that document requests must be limited to issues on 
which the requesting party bears the affirmative burden of 
proof. 

Possession, Custody or Control:  

The same reasons apply to Panama’s arguments in relation to 
possession, custody or control. Orla merely has to demonstrate 
that “its assumption that the objecting party has the documents 
is a reasonable one” (see paragraph 27 of the introduction to 
these Replies).  As set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections, in 
addition to Law 38 of 2000, Panama has various laws, such as 
Law No. 13 of 23 January 1957, Law No. 51 of 22 July 2008 
and Article 485 of Civil Procedure Code which provide for a 
wide document retention regime by the State, which extends 
beyond formally constituted administrative files 
(Expedientes) and covers all documents (i) issued by public 
entities in the exercise of their administrative functions; (ii) 
received by public entities in the course of administrative 
proceedings; and, (iii) used or considered by public entities in 
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National Assembly acted out of concern over 
the environment when crafting Law 407”. En 
efecto, Orla no establece cómo el contenido 
de los Documentos solicitados (relativos al 
EsIA) podrían demostrar que la Ley 407 – 
cuyos fundamentos van mucho mas allá del 
Proyecto Cerro Quema y el EsIA – habría 
estado dirigida contra la inversión de Orla. 
Una simple afirmación genérica de que éste 
sería el caso no cumple con el estándar del 
artículo 3(b) de las Reglas de la IBA. En 
cualquier caso, cabe aclarar que, como 
explicó Panamá en sus escritos, las razones 
que justificaron la adopción de la Ley 407 
derivaron de, entre otros elementos, los 
riesgos sociales y ambientales asociados a la 
minería metálica a cielo abierto en general, y 
no únicamente aquellos asociados al 
Proyecto Cerro Quema (Contestación, 
sección. 2.3.1.6) 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3.3 (c)(ii).  Como se explicó 
anteriormente, no es suficiente afirmar que 
los Documentos solicitados “relate to events 
and matters in which Panama has 
participated” para acreditar que éstos se 
encuentran en poder, custodia o control de 
Panamá.  Orla debe demostrar las razones 
concretas por las cuales considera que los 
Documentos solicitados estarían en poder, 
custodia o control de Panamá.  Las entidades 
públicas en Panamá solo tienen el deber de 
conservar los Expedientes generados 
conforme a las disposiciones de la Ley 38 de 
2000. En la medida en que un documento no 
sea incorporado a estos Expedientes, las 
entidades públicas no tienen la obligación de 
conservarlo. En este caso, Orla no ha 
identificado un Expediente específico en el 
que constarían 
los Documentos solicitados ni ha establecido 
- en la medida en que dichos Documentos no 
consten en un Expediente - por qué estarían 
razonablemente en poder, custodia o control 

the formation of administrative acts, regardless of whether 
they were formally incorporated into the main administrative 
file. As such, it is simply wrong for Panama to argue that 
“[p]ublic entities in Panama are only required to retain 
records generated in accordance with the provisions of Law 
38 of 2000” and instead, Orla has shown a reasonable 
assumption that the requested Documents exist and are likely 
to be in Panama’s possession, custody or control.  

Relevance and Materiality:  

These documents are entirely relevant and material to Orla’s 
case. As already mentioned above, Orla’s case is that the 
invocation of environmental concerns and the precautionary 
principle was pretextual and that Law 407 targeted the Cerro 
Quema Project (Memorial ¶¶265-271, 353). In turn, Panama 
argues that Law 407 was not directed against Orla but resulted 
from “long-standing opposition to mining” (Counter-
Memorial ¶¶14, 301 et seq.). If that is true, one would expect 
no institutional communications about MCQSA’s EsIA in the 
lead-up to Law 407 – however, it would undermine Panama’s 
environmental-concern justification, as it would show that 
Panama took no consideration of the fact that MCQSA has 
very recently complied with all of the environmental 
standards, having just had its EsIA Category III approved.  
Conversely, if these institutions were actively discussing the 
Cerro Quema EsIA during this period, it would support Orla’s 
case that the measures targeted its investment (Memorial 
¶¶269-271, 353). Panama’s assertion that the reasons for Law 
407 “extend far beyond the Cerro Quema Project” does not 
render irrelevant evidence that Law 407 was not done for a 
valid reason or that the Cerro Quema Project was also 
specifically targeted. 
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de Panamá. 
 
Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

38. Documents evidencing inquiries 
from public officials, other than (a) 
MICI or (b) the Panamanian 
National Assembly, directed to 
MiAmbiente regarding MCQSA’s 
environmental impact study 
following the approval of the 
environmental impact study in 
Resolution No. DEIA-IA-038-
2023 between May 25, 2023 and 
December 15, 2023 and responses 
by MiAmbiente to such inquiries. 

 

See references 
to Request 37 
above. 

Please refer to the explanation 
for Request 37 above. 

El Estado objeta a esta Solicitud, por las 
mismas razones expuestas en la Solicitud 
No. 37, mutatis mutandis, así como las 
siguientes tres razones adicionales. 

En primer lugar, la categoría de 
Documentos solicitados por Orla en esta 
Solicitud es incluso más amplia que aquella 
en la Solicitud No. 37. En efecto, Orla 
solicita “Documents evidencing inquiries 
from public officials” sobre el EsIA del 
MCQSA,  mas no identifica a cuáles se 
refiere su Solicitud. El único criterio que 
establece Orla es excluir a los funcionarios 
del MICI o la Asamblea Nacional. Con esto, 
Orla pretende que Panamá busque en todas 
las demás entidades públicas del país 
documentos relativos a consultas sobre el 
EsIA de MCQSA, sin mayor precisión. 
Como esta descrita la Solicitud, cualquier 
funcionario público de cualquier entidad 
pública de Panamá quedarían dentro del 
alcance de la Solicitud. Esta Solicitud es una 
fishing expedition e implica que, de acoger 
la misma, se le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá.  

En segundo lugar, Orla no establece bases 
que permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Además de los motivos expuestos en la 
Solicitud No. 37, cabe resaltar que los 
escritos y pruebas presentados por Panamá 
que menciona Orla en su Solicitud no hacen 
referencia alguna a consultas de funcionarios 
públicos sobre el EsIA de MCQSA.  Por lo 
tanto, nada hace pensar (ni mucho menos 
permite presumir), con base en dichas 
referencias, que existirían “Documents 

Considering Panama incorporates is objections to Request No. 
37 mutatis mutandis, for the avoidance of doubt Orla repeats 
its replies to Panama’s objections as set out in Request No. 37 
above mutatis mutandis. 

However, Orla rejects Panama’s objections to this Request 
No. 38 for the reasons listed below. 

Specificity:  

This Request is not “broader” than Request No. 37 as Panama 
contends. It is narrower because it envisages MiAmbiente’s 
records only and it excludes MICI and the National Assembly.  
The Request targets inquiries from other public officials 
directed to the sole custodian MiAmbiente on a very specific 
topic (MCQSA’s environmental impact study) in a short six-
month timeframe. As such, Panama intentionally 
mischaracterizes the request as being directed at “any public 
official from any public entity in Panama would fall within the 
scope of the Request”. Instead. the only search required is that 
of MiAmbiente’s correspondence records for incoming 
inquiries about MCQSA’s EsIA, which, contrary to Panama’s 
argument, does not impose an unjustified and unduly onerous 
burden on Panama. 

Existence:  

As already explained in the reply to Request No. 37, the 
approval of MCQSA’s Category III EsIA was a significant 
event that attracted public and institutional attention and MICI 
and MiAmbiente’s press releases (C-0341-SPA; C-0344-
SPA). It is reasonable to presume that other public officials — 
such as the Office of the President, given the political 
sensitivity of the Cerro Quema Project — made inquiries to 
MiAmbiente about this approval.  If no such documents exist, 
Panama should formally confirm this, which is a standard and 
legitimate request. For the avoidance of doubt, Orla repeats its 
arguments in paragraphs 9 to 16 of the introduction that  there 
is no rule in international arbitration that document requests 
must be limited to issues on which the requesting party bears 
the affirmative burden of proof. 

Relevance and Materiality:  

Granted as 
requested. 
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evidencing inquiries from public officials ”.  

En tercer lugar, en relación con la 
relevancia de los Documentos solicitados, la 
Solicitud de Orla resulta absurda. En efecto, 
Orla afirma que los Documentos serían 
relevantes para establecer que “neither 
MiAmbiente, MICI, the Comptroller, nor the 
Panamanian National Assembly acted out of 
concern over the environment when crafting 
Law 407”. Por lo tanto, los supuestos 
documentos de entidades distintas a las 
identificadas en la Solicitud No. 37 (i.e., 
MICI, Contraloría, Mi Ambiente y 
Asamblea Nacional) resultan, por 
definición, irrelevantes, pues no dirían nada 
sobre la conducta o intención de dichas 
entidades “ when crafting Law 407 and/or 
that they knew Law 407 would singularly 
affect the Cerro Quema Project”.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

In its objection to relevance and materiality, Panama makes a 
pedantic and semantic objection through the use of the 
justification Orla used for Request No. 37, that “[t]he 
requested Documents are relevant and material to showing that 
neither MiAmbiente, MICI, the Comptroller, nor the 
Panamanian National Assembly acted out of concern over the 
environment when crafting Law 407 and/or that they knew Law 
407 would singularly affect the Cerro Quema Project” and thus 
document from anyone else would be irrelevant. Panama, 
however, ignores Orla’s explanation just above which says 
“Orla argues that the Panamanian authorities were acutely 
aware of MCQSA’s situation and that MCQSA would be 
directly affected by the passage of the proposed draft Law 407 
(Memorial ¶¶269-271, 353)” and “[t]he requested 
Documents are relevant and material to Orla’s claims 
regarding the character of Law 407 as a measure targeting 
Orla’s investment in the Cerro Quema Project” (emphasis 
added).  As such, Orla clarifies that the justification for this 
Request No. 38 should conclude as follows: “The requested 
Documents are relevant and material to Orla’s claims 
regarding the character of Law 407 as a measure targeting 
Orla’s investment in the Cerro Quema Project.  The requested 
Documents are relevant and material to showing that the 
Panamanian authorities did not act out of concern over the 
environment when crafting Law 407 and/or that they knew Law 
407 would singularly affect the Cerro Quema Project.” Indeed, 
inquiries from the Office of the President or other Cabinet-
level officials to MiAmbiente about the Cerro Quema EsIA 
would be highly relevant to establishing whether the 
Executive Branch was coordinating its approach to the Cerro 
Quema Project. MiAmbiente’s responses would reveal 
whether environmental concerns about the project were 
genuine or pretextual - and this is highly relevant and material 
to Orla’s case in this arbitration. 

Possession, Custody or Control:  

For the avoidance of doubt, Orla confirms that these 
documents are in the possession, custody or control of Panama 
for the reasons set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections. 

39. 

Preparatory Documents for the 
testimony of officials from MICI 
or other entities of the Executive 
Branch for the Cabinet Council to 
the Panamanian National 
Assembly on or about October 31, 

Memorial 
¶¶269-271, 
¶301 et seq., 
353, 372 et 
seq., ¶¶389 et 
seq., 421-422   

Please refer to the explanation 
for Request 37 above. 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 

Orla rejects each of Panama’s objections and requests that the 
Tribunal order the search and production of this Request No. 
39. 

Specificity:  

Panama’s allegation that this request is “an abusive fishing 

Granted 
under the 
revised 
formulation 
of the request 
but limited to 
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2023,  

including presentations, 
explanatory memorandums, 
technical reports, briefing notes, or 
documents. 

 

Counter-
Memorial 
¶¶19, 345, 
359-361, 366-
367, 371, 384-
387, 831-834, 
820-821, 832-
834, 880-882, 
891-892,  

WS of 
Federico 
Alfaro Boyd, 
¶46 

Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita los “[p]reparatory 
Documents” de los testimonios de 
funcionarios públicos, pero no identifica qué 
“preparatory documents” en concreto 
solicita. Si bien lista algunos tipos de 
documentos (“presentations, explanatory 
memorandums, technical reports, briefing 
notes”), la lista es abierta y concluye con la 
expresión genérica “or documents”, lo cual 
constituye una categoría residual que 
deshace cualquier precisión que los 
elementos que la preceden puedan aportar. 
Además, la Solicitud no identifica cuáles son 
las “ other entities of the Executive Branch” 
cuyos documentos preparatorios solicita. El 
Órgano Ejecutivo de Panamá está 
compuesto por 17 ministerios. Pretender que 
Panamá busque los Documentos solicitados 
(i.e los “preparatory documents”) en todas 
estas entidades, sin acotación alguna, 
constituye una carga excesivamente gravosa. 
Con esta Solicitud, Orla, evidentemente, 
persigue “trawl through documents to see if 
they support the applicant’s case’”51, lo cual 
no es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece las bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 

expedition” and its feigned lack of understanding as to what 
“preparatory documents” mean are without basis.  As 
mentioned in paragraph 22 of the introduction above, 
“preparatory documents” (or travaux préparatoires) is a term 
of art, comprising the documentary evidence of the 
negotiation, drafting, and discussion stages of a treaty, law, or 
legal instrument – here debates eventually leading up to the 
passage of Law 407. These “preparatory documents” usually 
include notes, proposals, objections, reports and working 
papers. In this instance it is used to mean the Documents 
which government officials used in order to prepare their 
testimonies to the Panamanian National Assembly on or about 
October 31, 2023. The fact that Orla has thought to give 
examples of the responsive Documents in an open-ended way 
goes to further precise the types of documents sought, and not 
(as Panama suggests) negate the precision merely because the 
list is not exhaustive. 

Moreover, the request is narrow and specific in other ways - it 
identifies: (a) a singular specific date (on or about October 31, 
2023) and (b) the forum (Panamanian National Assembly). 

Orla also precises that: (a) the requested Documents relate to 
the presentation made to the Panamanian National Assembly 
on October 31, 2023 immediately preceding the National 
Assembly debates and the eventual passing of the Law 407; 
and (b) the custodians are officials from MICI or other entities 
of the Executive Branch for the Cabinet Council which are 
listed as attendees in the Minutes of Ordinary Session of the 
Commission for Government, Justice and Constitutional 
Affairs (C-0371-SPA) and Minutes of Ordinary Session of the 
Commerce Commission (C-0373- SPA) both dated October 
31, 2023, being: 

(i) Ministry of Government: Roger Tejada, Diana Rigau, 
José Manuel Torres, César Lawson, Carlos Burgos, Holda 
Álvarez, Hilda Bonilla (C-0371-SPA, p.1); 

(ii) Electoral Tribunal: Alfredo Juncá, Edgardo Valdés 
Escoffery, Luis Guerra, Rubén González (C-0371-SPA, 
p.1); 

(iii) Ombudsman's Office: Akira Castillo Pinzón, Jesua 
Barría (C-0371-SPA, p.1);  

(iv) Chamber of Commerce, Industries and Agriculture of 
Panama: Iván Jiménez (C-0371-SPA, p.1, C-0373-SPA, 

presentations
, explanatory 
memorandu
ms, technical 
reports and 
briefing 
notes as the 
surplus lack 
of 
specificity. 
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confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. De hecho, las 
Partes no se han referido en sus escritos a 
documentos preparatorios de funcionarios 
del MICI o de otra entidad en el marco del 
primer debate del Proyecto de Ley 1110 que 
ocurrió el 31 de octubre de 2023.  Por lo 
tanto, nada hace pensar (ni mucho menos 
permite presumir), con base en dichas 
referencias, que existirían los supuestos 
“Preparatory Documents for the testimony of 
officials from MICI or other entities” que 
solicita Orla. Quien tiene la carga de probar, 
al menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por dos motivos. 

Primero,  Orla se remite íntegramente a la 
justificación de la Solicitud No. 37, según la 
cual los documentos serían relevantes para 
establecer el “character of Law 407 as a 
measure targeting Orla's investment” y que 
las autoridades panameñas no “acted out of 
concern over the environment when crafting 
Law 407 and/or that they knew Law 407 
would singularly affect the Cerro Quema 
Project”. Sin embargo, Orla no explica por 
qué los documentos preparatorios de 

p.1); 

(v) MICI: Francisco Mola, Ady Samudio, Daniel Esquivel, 
Ana Méndez (C-0373-SPA, p.1); and 

(vii) Center for Environmental Advocacy of Panama 
(CIAM): María Gabriela Dutary, Isaías Ramos (C-0373-
SPA, p.1). 

The above should fully address Panama’s specificity concern 
about 17 ministries.  

Existence:  

Orla rejects Panama’s objection on existence of the 
documents. The Minutes of Ordinary Session of the 
Commission for Government, Justice and Constitutional 
Affairs (C-0371-SPA) and Minutes of Ordinary Session of the 
Commerce Commission (C-0373-SPA), both dated October 
31, 2023, clearly identify the Panamanian officials listed 
above as being invitees to participate in the debates, with 
Roger Tejada, Alfredo Juncá, Edgardo Valdés Escoffery, Luis 
Guerra; Francisco Mola, Daniel Esquivel and Ana Méndez 
(the last three being MICI representatives) being specifically 
identified as speaking during the debates. The standard 
institutional practice when government officials testify before 
a legislative committee is to prepare briefing materials. It 
would be extraordinary if MICI officials testified before the 
National Assembly on a measure that would abolish all 
metallic mining concessions without any written preparation. 
As such, it is reasonable to assume that all attendees (whether 
or not they ended up speaking) prepared ahead of the debates.  

Possession, Custody or Control:  

In light of the existence arguments set out above it is also 
reasonable to assume that Panama would retain a record of 
such preparatory documents in light of document retention 
laws set out in paragraphs 29 to 39 of the introduction above. 
Indeed, it is reasonable to assume that MICI would hold its 
own preparatory materials in its institutional records, and the 
National Assembly would hold copies of any materials 
submitted to the Committee. 

Relevance and Materiality:  

Panama’s relevance objections are without basis. First, the 
preparatory documents are relevant because they would reveal 
what MICI - the entity responsible for mining concessions - 
(as well as other government representatives) thought in 
preparation and communicated to the legislature about the 
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funcionarios del MICI o de “other entities of 
the Executive Branch” en el marco del 
debate legislativo serían relevantes para esta 
demostración. Una simple afirmación 
genérica de que éste sería el caso no cumple 
con el estándar del artículo 3(3)(b) de las 
Reglas de la IBA. 

Segundo, los Documentos solicitados no son 
materiales para la resolución del caso. En 
efecto, los documentos preparatorios – en la 
medida en que no constituyen actos 
administrativos – no externalizan la 
conducta del Estado respecto de los 
supuestos derechos de Orla y, por lo tanto, 
no pueden ser utilizados para valorar la 
conducta del Estado a la luz de los estándares 
de protección del Tratado. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii) por los mismos motivos 
expuestos en la Solicitud No. 37, mutatis 
mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

impact of Law 407 on pending concessions, including the 
Cerro Quema Project. Second, Panama’s argument that 
preparatory documents “do not externalize the conduct of the 
State” is unfounded. Internal documents revealing the State’s 
knowledge, intent, and motivations are routinely admitted and 
relied upon in investment arbitration to assess whether 
measures were arbitrary, discriminatory, or expropriatory. 
The Tribunal regularly considers internal deliberations as 
probative evidence of State conduct. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 39 – Revised Formulation: 

Preparatory Documents for the testimony of officials from 
MICI or other entities of the Executive Branch for the Cabinet 
Council to the Panamanian National Assembly on or about 
October 31, 2023, who are listed as attendees in the Minutes 
of Ordinary Session of the Commission for Government, 
Justice and Constitutional Affairs dated Oct 31, 2023 (C-
0371-SPA) and Minutes of Ordinary Session of the 
Commerce Commission dated October 31, 2023 (C-0373- 
SPA), being: 

(i) Ministry of Government: Roger Tejada, Diana Rigau, 
José Manuel Torres, César Lawson, Carlos Burgos, Holda 
Álvarez, Hilda Bonilla; 

(ii) Electoral Tribunal: Alfredo Juncá, Edgardo Valdés 
Escoffery, Luis Guerra, Rubén González; 

(iii) Ombudsman's Office: Akira Castillo Pinzón, Jesua 
Barría;  

(iv) Chamber of Commerce, Industries and Agriculture of 
Panama: Iván Jiménez; 

(v) MICI: Francisco Mola, Ady Samudio, Daniel Esquivel, 
Ana Méndez;  

(vi) Center for Environmental Advocacy of Panama: María 
Gabriela Dutary, Isaías Ramos, 

including presentations, explanatory memorandums, technical 
reports, briefing notes, or documents. 

40. 
Documentary support for the 
testimony of officials from MICI 
to the Panamanian National 

See references 
to Request 37 
above. 

Please refer to the explanation 
for Request 37 above. 

El Estado objeta a esta Solicitud, por las 
mismas razones expuestas en la Solicitud 
No. 39, mutatis mutandis, así como por la 

Considering Panama incorporates is objections to Request No. 
39 mutatis mutandis, and makes little attempt to explain how 
those objections apply specifically to this Request, for the 

Granted as 
reformulated 
but limited to 
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Assembly on or about October 31, 
2023 as kept in the ordinary course 
of business by: 

(a) MICI; and 

(b) the Panamanian National 
Assembly. 

 

siguiente razón adicional. 

La categoría de Documentos solicitados por 
Orla en esta Solicitud es incluso más 
indeterminada y vaga que aquella de la 
Solicitud No. 39. Orla solicita 
“[d]ocumentary support” para los 
testimonios de funcionarios del MICI,  pero 
no identifica qué “documentary support” en 
concreto solicita. En particular, Orla no 
aclara en qué se diferencian los Documentos 
solicitados en esta Solicitud de los 
“[p]reparatory [d]ocuments” ya solicitados 
en la Solicitud No. 39, lo que agrega a la 
ambigüedad y al carácter indeterminado de 
las categorías de Documentos solicitados en 
ambas Solicitudes. Asimismo, Orla no 
identifica a cuáles “officials from MICI” se 
refiere, ni precisa cuál es el “testimony” 
respecto del cual solicita dicho soporte 
documental. Pretender que Panamá realice 
una búsqueda de una categoría de 
documentos especulativa, sobre 
funcionarios no identificados, y respecto de 
testimonios no precisados, constituye una 
fishing expedition abusiva e implica que, de 
acoger la misma, se le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

avoidance of doubt Orla repeats its replies to Panama’s 
objections as set out in Request No. 39 mutatis mutandis. 

However, Orla rejects Panama’s objections to this Request 
No. 40 for the reasons listed below. 

Specificity:  

Panama’s suggestion that the Request is even “more 
indeterminate and vague than that in Request No. 39” is 
entirely without basis. On the contrary, Request No. 40 is 
narrower than Request No. 39 in that it seeks documents from 
MICI officials only which, as per Orla’s clarification as set out 
in Request No. 39 above are Francisco Mola, Ady Samudio, 
Daniel Esquivel and Ana Méndez. 

Moreover, this Request No. 40 is distinct from Request No. 
39. Request No. 39 seeks preparatory documents (materials 
prepared in advance of testimony). This Request No. 40 seeks 
the documentary support for the testimony itself — i.e., 
materials that officials brought to or presented during their 
testimony, as kept in the ordinary course of business. The 
minutes of the Commerce Commission session of October 31, 
2023 (C-0373-SPA) record the substance of the testimony, 
but not the supporting materials. These are different categories 
of documents than those requested under the preceding 
Request No. 39. 

Existence and Possession, Custody or Control: 

The Documents sought are documentary support for the 
testimony of officials from MICI to the Panamanian National 
Assembly held by MICI and the Panamanian National 
Assembly – both of which are bodies of the State. Documents 
generated by officials from MICI and the Panamanian 
National Assembly in the exercise of their official functions 
are, by definition, in the possession, custody or control of 
Panama (paragraphs 29 to 39 of the introduction to these 
Replies to Panama’s Objections).  

In response to the concerns raised as to specificity and seeking 
a pragmatic way forward Orla offers an alternative 
formulation below: 

Request No. 40 – Revised Formulation: 

Documentary support for the testimony of officials from MICI 
(comprising Francisco Mola, Ady Samudio, Daniel Esquivel 
and Ana Méndez) to the Panamanian National Assembly on 
or about October 31, 2023 as kept in the ordinary course of 

documents 
presented 
during the 
testimonies 
as others 
have   no 
materiality to 
the outcome 
of the case.  
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business by: 

(a) MICI; and 

(b) the Panamanian National Assembly. 

41. 

Documents containing the written 
record, notes, minutes, summaries, 
or their drafts of the testimony of 
officials from MICI to the 
Panamanian National Assembly on 
or about October 31, 2023 as kept 
by: 

(a) MICI; and 

(b) the Panamanian National 
Assembly. 

 

 

See references 
to Request 37 
above. 

Please refer to the explanation 
for Request 37 above. 

El Estado objeta a esta Solicitud, por las 
mismas razones expuestas en la Solicitud 
No. 40, y No. 41 mutatis mutandis. El Estado 
solicita respetuosamente que el Tribunal 
rechace esta Solicitud. 

 

 

Orla presumes that Panama intended to refer to Requests No. 
39 and 40 (and not 40 and 41) and, for the avoidance of doubt, 
incorporates its replies to Panama’s objections as set out in 
Requests No. 39 and 40 above mutatis mutandis. 

For the avoidance of doubt, this Request No. 41 is distinct 
from both Requests No. 39 and 40. It seeks the written record 
of the testimony itself — i.e., notes, minutes, summaries or 
drafts thereof — as kept by MICI and the National Assembly. 
These are different from the preparatory materials (Request 
No. 39) and the documentary support (Request No. 40). The 
National Assembly publishes session minutes (C-0373-SPA), 
but MICI is reasonably presumed to retain its own internal 
notes or summaries of its officials’ testimony. These are 
distinct from the published minutes and are reasonably 
presumed to exist. 

Denied for 
lack of 
relevancy to 
the 
Claimants’ 
case. 

 

 

42. 

Documents exchanged between 
Members of the Panamanian 
National Assembly between 
October 20, 2023 and November 3, 
2023 regarding the Cerro Quema 
Project (including but not limited 
to letters, emails, text messages, 
notes of telephone conversations, 
meeting minutes and similar, as 
well as any annexes and exhibited 
accompanying these 
communications). 

 

Memorial 
¶¶269-271, 
353, 372 et 
seq., 389 et 
seq., 421-422 

Counter-
Memorial 
¶¶19, 301 et 
seq., 345, 359-
361, 366-367, 
371, 384-387, 
831-834, 820-
821, 832-834, 
880-882, 891-
892 

WS of 
Federico 
Alfaro Boyd 
¶46 

Please refer to the explanation 
for Request 37 above. 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).   Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “[d]ocuments 
exchanged between Members of the 
Panamanian National Assembly”, 
incluyendo “letters, emails, text messages, 
notes of telephone conversations, meeting 
minutes and similar” relacionadas con el 
Proyecto Cerro Quema. Sin embargo, los 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of Request No. 42. 

Specificity:  

Orla does not consider that the Request is not sufficiently 
narrow and specific. Contrary to Panama’s assertion that 
“Orla makes no effort whatsoever to identify the senders or 
recipients of said communications, the relevant dates of the 
documents or the specific topics of the communications—
beyond the generic reference to “Cerro Quema” – Orla has 
done all of this. The Request deals with (a) a narrow 15-day 
time period and (b) a specific topic of Cerro Quema – which 
is not a “generic reference” but a precise topic that (c) the 
Members of the Panamanian National Assembly (the potential 
participants/custodians) could have been discussing.  
Considering that Panama argues that Cerro Quema project 
was not targeted during the lead up to and the passage of the 
Law 407 (which is the specific tight time frame covered by the 
request), searches for Cerro Quema during these 15 days 
should not return numerous results and would not be 
burdensome on Panama. As far as emails are concerned, the 
specific topic of Cerro Quema allows for keyword-based 
searches that are standard practice in international arbitration. 

As to the fact that the Request concerns 71 members of the 
National Assembly, whilst Orla believes it is entitled to ask 

Denied as 
excessively 
burdensome. 
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tipos de documentos listados por Orla no 
limitan el alcance de la Solicitud, sino que, 
por el contrario, confirman su carácter 
indeterminado, por un lado, Orla los 
introduce bajo la fórmula “including but not 
limited to”, y por otro, la lista concluye con 
la expresión genérica “and similar”, lo cual 
constituye una categoría residual que 
deshace cualquier precisión que los 
elementos que la preceden puedan aportar. 
Orla no realiza esfuerzo alguno por 
identificar a los remitentes ni a los 
destinatarios de dichas comunicaciones, las 
fechas relevantes de los documentos, los 
participantes en las supuestas reuniones 
cuyas minutas solicita, ni los temas 
específicos de las comunicaciones – más allá 
de la referencia genérica a “Cerro Quema”. 
Además, la aparente limitación material al 
solicitar Documentos y comunicaciones 
“relating to” el Proyecto Cerro Quema no 
acota verdaderamente la búsqueda, ya que 
abarcaría cualquier comunicación, por 
tangencial que sea, relacionada con dicho 
Proyecto. La Solicitud de Orla, tal como está 
formulada, pretendería que Panamá revisara 
los teléfonos, computadoras y demás 
dispositivos electrónicos de los 71 diputados 
que integraban la Asamblea Nacional 
durante el período indicado. Esto constituye 
una carga manifiestamente excesiva e 
incompatible con el artículo 9(2)(c) de las 
Reglas de la IBA.  Con esta Solicitud, Orla, 
evidentemente, persigue “trawl through 
documents to see if they support the 
applicant’s case’”52, lo cual no es permitido 
en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa,  pues no establece ninguna 
base para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Orla no ha explicado por qué sería razonable 
presumir que existan correos electrónicos, 

for Documents from each member, Orla is prepared to narrow 
this Request to documents exchanged between members of the 
Panamanian National Assembly that were identified as 
speaking during the debates starting from the passage of Law 
406 on October 20, 2023 and ending with the passage of Law 
407 on November 3, 2023, namely: 

(1) Juan Diego Vásquez Gutierrez (C-0373-SPA, C-0374-
SPA, C-0376-SPA); 

(2) Zulay Rodríguez (C-0371-SPA, C-0373-SPA, C-0374-
SPA); 

(3) Leandro Ávila (C-0371-SPA, C-0374-SPA, C-0376-
SPA) 

(4) Jaime Edgardo Varas, (5) Quibian T. Panay (C-0374-SPA, 
C-0376-SPA, C-0377-SPA); 

(6) Roberto Ábrego (C-0371-SPA, C-0373-SPA); 

(7) Luis Ernesto Carles, (8) Alain Albenis Cedeño, (9) Pedro 
Antonio Torres, (10) Edison Broce, (11) Ana Giselle Rosas, 
(12) Melchor Herrera Espinosa (C-0371-SPA, C-0374-SPA); 

(13) Ariel Alba (C-0373-SPA, C-0376-SPA); 

(14) Dana Castañeda Guardia, (15) Corina Eduarda Cano (C-
0374-SPA, C-0377-SPA); 

(16) Eugenio Bernal, (17) Mayín Correa (C-0371-SPA); 

(18) Cenobia Vargas, (19) Elías Vigil, (20) Nelson Jackson 
(C-0373-SPA); and 

(21) Abel Beker Abrego, (22) Adan Bejerano, (23) Arnulfo 
Diaz de Leon, (24) Crispiano Adames, (25) Daniel Ramos 
Tunon, (26) Edwin Zuniga Mencomo, (27) Everardo 
Concepcion, (28) Hugo Mendez Lizondro, (29) Miguel Angel 
Fañovich, (30) Pepita Ayarza Perez, (31) Raul Fernandez, (32) 
Ricardo Santo Montezuma, (33) Rony Arauz, (34) Tito 
Rodriguez Mena, (35) Walkiria Chandler, (36) Vicenta M. 
Herrera (C-0374-SPA), 

which amounts to 36 representatives in total instead of the 71 
total members of the National Assembly. Orla also notes that 
the first 15 representatives appeared in more than one debate.  
This precision should address Panama’s concern about 
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mensajes de texto, notas de conversaciones 
telefónicas o minutas de reuniones entre los 
71 diputados de la Asamblea Nacional sobre 
el Proyecto Cerro Quema durante el período 
indicado. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por dos motivos. 

Primero, Orla no ha establecido la relevancia 
de los Documentos solicitados – en 
particular, correos electrónicos, mensajes de 
texto y notas de conversaciones telefónicas 
entre diputados – para probar sus 
alegaciones. Los diputados de la Asamblea 
Nacional externalizaron su posición sobre el 
Proyecto de Ley 1110 en los debates 
legislativos que constan en las actas de la 
Asamblea Nacional y se encuentran en el 
expediente del arbitraje (C-373, C-374, C-
376). Es sobre la base de dichos debates y las 
posiciones allí expresadas – y no en 
comunicaciones privadas entre diputados – 
que el órgano legislativo decidió adoptar la 
Ley 407. En consecuencia, las 
comunicaciones extraoficiales nada dicen 
sobre las alegaciones de Orla según las 
cuales “Law 407 [was] a measure targeting 
Orla’s investment in the Cerro Quema 
Project” y “neither MiAmbiente, MICI, the 
Comptroller, nor the Panamanian National 
Assembly acted out of concern over the 

searching across too many custodians.   

Moreover, notwithstanding Orla’s reply in relation to text 
messages and social media posts immediately below, in order 
to facilitate matters and seeing that 36 individual custodians 
are concerned, Orla is willing to also remove the request for 
text messages and social media messages.  

Existence:  

As to the reasonableness to presume the existence of emails, 
text messages, notes from telephone conversations, or meeting 
minutes by the National Assembly members regarding the 
Cerro Quema Project during the indicated period, Orla 
incorporates its arguments from Request No. 1 and paragraphs 
29 to 39 of the introduction and in particular Law No. 51 of 
22 July 2008 on electronic records.  Official emails of 
government officials acting in their capacity as the National 
Assembly form part of the institutional records of those 
entities. Moreover, as set out in paragraphs 43 to 44 and 55 to 
61 of the introduction to these Replies, text messages, social 
media posts and similar by public officials qualify as 
disclosable documents which are held by representatives of 
Panama, and are therefore in the possession, custody or 
control of Panama. 

Seeing as 36 members of the National Assembly actively 
participated in the debates leading up to Law 407, through 
exchanged views and proposed amendments during this 
period, it is reasonable to presume that written 
communications accompanied this process and the Requested 
documents thus exist. 

Possession, Custody or Control:  

The same reasons apply to Panama’s arguments in relation to 
possession, custody or control, and it is reasonable to assume 
that once these communications came to exist, they would be 
retained by the Panamanian officials in light with their 
obligations under the Panamanian law, as explained above. 

Moreover, Panama’s assertion that “[t]ext messages, emails, 
transcripts of telephone conversations, and other private 
communications of legislators are not part of the official 
records of state entities” is a red herring. Orla seeks 
communications between identified state officials on a 
specific administrative matter. Whether transmitted by letter, 
email, or other means, these are institutional communications 
within Panama’s possession, custody or control.   
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environment when crafting Law 407”. 

Segundo, los Documentos solicitados no son 
materiales para la resolución del caso. Los 
correos electrónicos, mensajes de texto y 
demás comunicaciones personales e 
informales entre diputados, por su propia 
naturaleza, reflejan consideraciones internas 
y no exteriorizan una conducta del Estado. 
En la medida en que no constituyen actos 
legislativos ni externan una posición oficial 
de la Asamblea Nacional, dichas 
comunicaciones no pueden ser utilizadas 
para valorar la conducta del Estado respecto 
de los supuestos der 

chos de Orla a la luz de los estándares de 
protección del Tratado. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)), por los mismos 
motivos expuestos en la Solicitud No. 1 y 18, 
mutatis mutandis.  Los mensajes de texto, 
email, minutas de conversaciones de 
teléfono y demás comunicaciones privadas 
de los diputados no forman parte de los 
registros oficiales de las entidades estatales. 
Las entidades públicas no tienen la 
obligación de custodiar las comunicaciones 
personales de sus funcionarios.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

Relevance and Materiality:  

Panama’s argument that legislators “made their positions 
clear during the legislative debates” and that private 
communications are therefore irrelevant conflates two distinct 
evidentiary categories. The published minutes record what 
was said publicly. Communications between legislators may 
reveal whether the Cerro Quema Project was specifically 
targeted, whether amendments were introduced specifically to 
capture MCQSA’s pending concessions, and whether 
environmental concerns were genuine or pretextual. Such 
evidence goes to the core of Orla’s case on targeting and 
discrimination (Memorial ¶¶269-271, 353, 389 et seq.). 
Panama’s argument that private communications “do not 
externalize the conduct of the State” is incorrect in the context 
of legislative targeting — the intent behind a legislative 
measure is regularly assessed through internal deliberations in 
investment treaty arbitration. 

In response to the concerns raised as to specificity and seeking 
a pragmatic way forward Orla offers an alternative 
formulation below: 

Request No. 42 – Revised Formulation: 

“Documents exchanged between Members of the Panamanian 
National Assembly listed below between October 20, 2023 
and November 3, 2023 regarding the Cerro Quema Project 
(including but not limited to letters, emails, text messages, 
notes of telephone conversations, meeting minutes and 
similar, as well as any annexes and exhibited accompanying 
these communications): 

(1) Juan Diego Vásquez Gutierrez, (2) Zulay Rodríguez, (3) 
Leandro Ávila, (4) Jaime Edgardo Varas, (5) Quibian T. 
Panay, (6) Roberto Ábrego, (7) Luis Ernesto Carles, (8) Alain 
Albenis Cedeño, (9) Pedro Antonio Torres, (10) Edison Broce, 
(11) Ana Giselle Rosas, (12) Melchor Herrera Espinosa, (13) 
Ariel Alba, (14) Dana Castañeda Guardia, (15) Corina 
Eduarda Cano, (16) Eugenio Bernal, (17) Mayín Correa, (18) 
Cenobia Vargas, (19) Elías Vigil, (20) Nelson Jackson, (21) 
Abel Beker Abrego, (22) Adan Bejerano, (23) Arnulfo Diaz de 
Leon, (24) Crispiano Adames, (25) Daniel Ramos Tunon, (26) 
Edwin Zuniga Mencomo, (27) Everardo Concepcion, (28) 
Hugo Mendez Lizondro, (29) Miguel Angel Fañovich, (30) 
Pepita Ayarza Perez, (31) Raul Fernandez, (32) Ricardo 
Santo Montezuma, (33) Rony Arauz, (34) Tito Rodriguez 
Mena, (35) Walkiria Chandler and (36) Vicenta M. Herrera”. 
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43. 

Documents exchanged between 
MiAmbiente and Commissioner 
Vásquez Guitiérrez, and 
Documents showing the 
“feedback” he received from, 
“among others, the Center for 
Environmental Advocacy and 
other representatives who are 
signing the proposals” and “by 
listening to NGOs specializing in 
this area” (referred to in ¶353 of 
Panama’s Counter-Memorial) 
regarding the Cerro Quema Project 
dated October 20, to October 31, 
2023. 

 

Memorial 
¶¶265 et seq. 

Counter-
Memorial 
¶¶348-358, 
376 

Orla’s case is that Panama’s 
invocation of the 
precautionary principle was a 
contrived effort to avoid 
liability for its arbitrary and 
unlawful actions against 
Cerro Quema as evidenced 
Commissioner Vásquez 
Guiterrez’s statements during 
the legislative debates on Law 
407 (Memorial ¶¶265 et 
seq.). Panama argues that 
Panama legitimately invoked 
the precautionary principle 
and that Commissioner 
Vasquez’s statements were 
based upon bona fide 
considerations of the 
environment and public 
health (Counter Memorial 
¶¶349, 353, 376). Whether 
Commissioner Vasquez had 
exchanges with MiAmbiente 
regarding the Cerro Quema 
Project and the content of 
those exchanges are relevant 
and material to this issue. 

The requested Documents are 
relevant and material to 
whether MiAmbiente and 
Commissioner Vásquez 
Guitiérrez considered the 
precautionary principle for 
the reasons of public policy 
and environmental protection. 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud de Orla es 
especulativa, pues no establece bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  

Por un lado, ninguna de las referencias que 
Orla incluye en su Solicitud a los escritos de 
las Partes sugiere que el diputado Vásquez 
hubiese intercambiado con MiAmbiente en 
relación con el Proyecto Cerro Quema en los 
dos días que abarca su Solicitud. El propio 
lenguaje de la justificación de Orla – 
“whether Commissioner Vasquez had 
exchanges with MiAmbiente” – revela que 
Orla especula sobre la existencia de estos 
intercambios (y por lo tanto, de los 
Documentos que solicita). 

Por otro lado, si bien el diputado Vásquez, al 
justificar la necesidad de incluir el principio 
precautorio como una de las bases para la 
adopción de la Ley 407, se refirió a 
comentarios que “escuch[ó]” del “Centro de 
Incidencia Ambiental” y “ONG especialistas 
en la materia” (C-373, págs. 6-7), basta con 
una lectura del contexto de la intervención 
del diputado  Vásquez  para entender que se 
refiere al Proyecto de Ley de iniciativa 
ciudadana presentado el 23 de julio de 2023 
(el cual ya ha sido aportado al expediente del 
arbitraje junto con la exposición de motivos 
que lo acompaña, R-174) y a comentarios 
que habría “escuchado” oralmente en el 
marco de la presentación de dicho Proyecto 
a la Asamblea Nacional. Asimismo, nada en 
la intervención del diputado Vásquez sugiere 
que dichos comentarios que escuchó se 
refirieran específicamente al Proyecto Cerro 
Quema (como sugiere la Solicitud de Orla). 
Por el contrario, es evidente que el diputado 
Vásquez  se refería a los llamados de la 
sociedad civil por “un país libre de minería 
metálica” en general (C-373, pág. 7). 

Orla rejects Panama’s objections on existence, possession 
custody and control, and relevance and materiality for the 
following reasons. 

Existence:  

As set out at paragraph 28 of the introduction to these Replies 
to Panama’s Objections, Orla only has to show a reasonable 
belief that the document exist, and not any standard higher 
than that.  Orla has done so, whilst Panama’s existence 
objection misreads the record.  

The request arises from the statement made by Panama in 
¶353 of the Counter-Memorial, quoting from Minutes of the 
Ordinary Session of the Commerce Commission of the 
National Assembly dated October 31, 2023 (C-0373-SPA, p. 
7), in particular Commissioner Vásquez’s intervention during 
the Trade Committee debate on October 31, 2023 (C-0373-
SPA, pp. 6-7). These pages explicitly reference “feedback 
[Commissioner Vasquez has] been receiving from, among 
others, the Center for Environmental Advocacy, along with 
other representatives who are signing the proposals.” and that 
the Assembly has listed to “NGOs specializing in this area”. 
Panama asserts that this refers only to the citizen-initiated bill 
(R-0174-SPA) and oral comments during its presentation. 
Even if that is correct (because it is not so clear from the 
minutes of the Commerce Commission debate), 
Commissioner Vásquez’s detailed knowledge of the 
environmental issues surrounding the Cerro Quema Project, 
which he specifically raised during the debate, and the phrase 
relating to the “feedback” which he “has been receiving” 
strongly suggests he received briefing materials or 
communications from Center for Environmental Advocacy, 
NGOs or civil society organizations, and Panama’s 
characterization of this “feedback” being as exclusively oral is 
unsupported. In light of Panama’s arguments that it 
legitimately invoked the precautionary principle and that 
Commissioner  Vásquez’s statements were based upon bona 
fide considerations of the environment and public health 
(Counter-Memorial ¶¶349, 353, 376) it is also reasonable to 
assume that Commissioner Vásquez would have had 
communications with MiAmbiente, the government authority 
responsible for the environment, in relation to this matter.  

Finally, as to Orla seeking to confirm the absence of such 
communications, if none exist - this is a standard and 
legitimate request and Orla repeats its arguments in 
paragraphs 9 to 16 of the introduction that  there is no rule in 
international arbitration that document requests must be 

Granted as 
requested. 
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Considerando lo anterior, nada hace pensar 
(ni mucho menos permite presumir), con 
base en las referencias que Orla incluye en su 
Solicitud, que existirían otros Documentos 
“Documents exchanged between 
MiAmbiente and Commissioner Vásquez 
Guitiérrez […] regarding the Cerro Quema 
Project”, ni “Documents showing the 
‘feedback’ he received from, ‘among others, 
the Center for Environmental Advocacy and 
other representatives who are signing the 
proposals’ and ‘by listening to NGOs 
specializing in this área’ […] regarding the 
Cerro Quema Project” distintos del R-174. 
Orla simplemente especula sobre la 
existencia de dichos documentos sin ofrecer 
fundamento alguno para dicha suposición. 
Quien tiene la carga de probar, al menos 
prima facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)).  

Primero, como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. 
Orla solicita documentos para intentar 
desvirtuar afirmaciones de la Demandada en 
relación con el ejercicio legítimo del poder 
de policía de Panamá y de las razones de la 
adopción de la Ley 407 (en particular, para 
cuestionar “whether MiAmbiente and 
Commissioner Vásquez Guitiérrez 
considered the precautionary principle for 
the reasons of public policy and 

limited to issues on which the requesting party bears the 
affirmative burden of proof. 

Possession, Custody and Control:  

Panama objects to the Request on the reasons of possession, 
custody and control “for the same reasons set forth in 
Requests Nos. 1 and 18, mutatis mutandis.”  For the avoidance 
of doubt, Orla repeats its replies to Panama’s objections as set 
out in Requests Nos. 1 and 18 above mutatis mutandis.  

In short, as set out in paragraphs 29 to 39 of the introduction, 
Panamanian legislation provides for a wide document 
retention regime by the State, which extends beyond formally 
constituted administrative files (Expedientes) and covers all 
documents (i) issued by public entities in the exercise of their 
administrative functions; (ii) received by public entities in the 
course of administrative proceedings; and, (iii) used or 
considered by public entities in the formation of 
administrative acts, regardless of whether they were formally 
incorporated into the main administrative file.  “Documents 
exchanged between MiAmbiente” would certainly form part of 
this, as would the “feedback” received by Commissioner 
Vásquez as part of his official role (and in relation to which he 
made formal representations to the National Assembly).  This 
equally applies to electronic communications made or 
received by Commissioner Vásquez in relation to this 
important government related matter.  

Relevance and Materiality:  

First, Panama’s objection that Orla is attempting to “turn the 
discovery phase into an interrogation” and classifying it as 
“abuse” fundamentally misunderstands the purpose of 
document production. As set out in paragraphs 9 to 16 of the 
introduction to these Replies to Panama’s Objections, there is 
no rule in international arbitration that document requests 
must be limited to issues on which the requesting party bears 
the affirmative burden of proof. 

Second, the requested Documents are highly relevant to the 
case and are material to its outcome.  It is Orla’s case is that 
Panama’s invocation of the precautionary principle was 
pretextual (Memorial ¶¶265 et seq., ¶418). This argument is 
supported by Commissioner Vásquez’s statements made to 
the National Assembly that “just as they have threatened us 
or told us that Minera Panamá is going to sue us, some of 
these applicant companies or those with contracts in the 
process of being extended, or others, may also say the same. 
And therefore, understanding that they will defend themselves, 
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environmental protection”). Esta Solicitud 
no es más que un intento de convertir la fase 
de exhibición de documentos en un 
interrogatorio a la Demandada. Este abuso 
no puede ser amparado por el Tribunal. 
Panamá se reserva el derecho de responder a 
los cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno. 

Segundo, Orla no explica cómo los 
Documentos solicitados apoyarían sus 
alegaciones según las cuales “Panama’s 
invocation of the precautionary principle 
was a contrived effort to avoid liability for 
its arbitrary and unlawful actions against 
Cerro Quema”. Una simple afirmación 
genérica de que éste sería el caso no cumple 
con el estándar del artículo 3(b) de las Reglas 
de la IBA. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)), por los mismos 
motivos expuestos en la Solicitud No. 1 y 18, 
mutatis mutandis.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

this Assembly must be assertive and clear in defending the 
interests of the country” (C-0373-SPA, p. 7).  Panama, on the 
other hand, argues that the invocation of the precautionary 
principle was legitimate and Commissioner Vásquez’s 
statements were based upon bona fide considerations of the 
environment and public health (Counter-Memorial ¶¶349, 
353, 376). Indeed, Panama puts Commissioner Vásquez’s 
statements in issue by relying on them as evidence of 
legitimate environmental concern (Counter-Memorial 
¶¶349, 353, 360-361, 363, 366 and 376). As such, Documents 
showing whether Commissioner Vásquez’s statements were 
based on genuine environmental analysis or political 
expediency are directly relevant to this issue and obviously 
material to the outcome of this arbitration. Having put these 
statements in issue, Panama cannot now shield the underlying 
documents from production. 

44. 

Drafts and revisions of Bill 1110 
(including all mark-ups, 
annotations, tracked changes), and 
internal memoranda prepared by or 
for the National Assembly or any 
Government ministry in 
connection with the drafting and 
amendment of Bill 1110 prior to its 
passage as Law 407, showing the 
introduction of the precautionary 
principle and the extension of the 
moratorium to pending 
concessions and renewals not 
reflected in the published 
parliamentary debates. 

  

Memorial, 
¶¶267-271, 
353, 418 

Counter-
Memorial 
¶¶345, 348-
361, 366-367, 
371, 384-387, 
831-834, 820-
821, 832-834, 
880-882, 891-
892 

WS of 
Federico 
Alfaro Boyd 

The requested Documents are 
relevant and material to Orla’s 
claims regarding the character 
of Law 407 as a measure 
targeting Orla’s investment in 
the Cerro Quema Project. 

Orla argues that the 
precautionary principle 
(mentioned in Law 407) was 
“conceived and used as a 
prophylactic to try and shield 
Panama from legal liability” 
(Memorial ¶418, see also 
¶267) and as such, Panama 
cannot rely on it to escape 
liability for breaches of the 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).   Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 

Orla rejects each of Panama’s objections and requests that the 
Tribunal order the search and production of Request No. 44. 

Specificity:  

In light of Panama’s objections and in order to facilitate the 
process, Orla offers to narrow this Request as follows: (a) 
custodians to be limited to the National Assembly, MICI and 
MiAmbiente (removing the generic “any Government 
ministry”); (b) time period limited to October 20, 2023 (date 
of Law 406) to November 3, 2023 (date of Law 407); (c) 
document types limited to drafts and revisions of Bill 1110 
(including tracked changes,  annotations and mark-ups) and 
internal memoranda specifically addressing the precautionary 
principle and/or the application of the moratorium to pending 
concessions and renewals. 

Granted 
under the 
revised 
formulation. 
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¶46  Canada-Panama FTA. 
Panama denies that the 
precautionary principle was a 
mechanism for the State to 
protect itself against 
international arbitration 
(Counter-Memorial ¶¶348-
358). 

The requested Documents are 
also relevant and material to 
demonstrating that the 
precautionary principle was a 
post hoc justification and not 
a genuine basis for the 
moratorium and that Law 407 
targeted Cerro Quema whilst 
attempting to insulate Panama 
from international arbitration 
liability. 

solicitados por Orla no es “concreta y 
específica”. Orla solicita borradores y 
revisiones del Proyecto de Ley 1110 
“including all mark-ups, annotations, 
tracked changes” y memorandos internos 
preparados por o para la Asamblea Nacional 
o “any Government ministry”. Sin embargo, 
Orla no identifica a cuál de los 17 ministerios 
del gobierno panameño (excluyendo las 
múltiples entidades adscritas), ni a cuál de 
los 71 diputados (o sus respectivas 
comisiones) se dirige su Solicitud. 
Asimismo,  contrariamente a lo que exige el 
párrafo 15.4 de la OP No.1, Orla no 
identifica un periodo temporal que delimite 
la categoría de Documentos solicitados. 
Pretender que Panamá busque los 
Documentos solicitados en los 17 
ministerios del Órgano Ejecutivo y en todas 
las comisiones y dependencias de la 
Asamblea Nacional, así como en las oficinas 
de cada uno de lo 71 diputados, sin un 
periodo de tiempo definido, constituye una 
fishing expedition abusiva e implica que, de 
acoger la Solicitud, se le impondría una 
carga injustificada y excesivamente gravosa 
a Panamá.  Con esta Solicitud, Orla, 
evidentemente, persigue “trawl through 
documents to see if they support the 
applicant’s case’”53, lo cual no es permitido 
en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa,  pues no establece ninguna 
base para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 

Existence:  

Panama’s existence objection is simply untenable. Orla 
merely has to show a reasonable belief that the documents 
exist.  It has certainly done so - Bill 1110 was introduced on 
October 30, 2023, debated on October 31, November 1 and 2, 
and enacted on November 3, 2023. The various versions of the 
draft text are openly debated in the parliamentary debates (for 
example in C-0373- SPA, pp. 18, 25-26, C-0374- SPA, pp. 
48, 55-56, and C-0376- SPA pp.4-5 and C-0377- SPA). 
Moreover, there is no question that final text of Law 407 (CL-
0002-SPA) differs from the original Bill (C-0370-SPA), and 
that the precautionary principle was introduced during the 
legislative process (C-0373- SPA, pp. 7 and 18), and the scope 
was expanded to cover pending renewals (C-0373- SPA, p. 
18). These amendments necessarily generated drafts, mark-
ups and internal memoranda. Panama’s position that no such 
documents “are reasonably believed to exist” defies common 
sense. 

Possession, Custody or Control:  

Panama objects to the Request on the reasons of possession, 
custody and control “for the same reasons set forth in 
Requests Nos. 1 and 18, mutatis mutandis”.  For the avoidance 
of doubt, Orla repeats its replies to Panama’s objections as set 
out in Requests Nos. 1 and 18 above mutatis mutandis.  

In short, as set out in paragraphs 29 to 39 of the introduction 
to these Replies to Panama’s Objections, Panamanian 
legislation ensures that the State is subject to broad, 
mandatory, and non-discretionary obligations to preserve and 
archive public documentation, which would certainly include 
drafts and memoranda relating to the legislative process in 
which the National Assembly, MICI and MiAmbiente 
participated. 

Relevance and Materiality:  

The drafting history of Law 407 is directly relevant to Orla’s 
case on targeting. The introduction of the precautionary 
principle and the extension of the moratorium to pending 
concessions are the two features of Law 407 that most directly 
affected MCQSA’s investment, which were introduced during 
the parliamentary debates on the draft bill (C-0373- SPA, pp. 
7 and 18 and C-0373- SPA, p. 18).  The statement made by 
Commissioner Vásquez’s to the National Assembly that “just 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to Respondent’s Objections to Claimant’s Redfern 
Schedule dated April 1, 2026 

123 
 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

Orla no ha acreditado por qué sería razonable 
presumir que existen borradores con “mark-
ups, annotations, tracked changes” o 
memorandos internos que contengan 
información “not reflected in the published 
parliamentary debates” y, mucho menos, 
que muestren específicamente “the 
introduction of the precautionary principle 
and the extension of the moratorium to 
pending concessions and renewals”.  Esto 
revela el carácter especulativo de la 
Solicitud. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b) por dos motivos.  

Primero, Orla no explica cómo o por qué los 
Documentos solicitados serían relevantes 
para demostrar su tesis de que “the 
precautionary principle was a post hoc 
justification and not a genuine basis for the 
moratorium and that Law 407 targeted 
Cerro Quema”. Una simple afirmación 
genérica de que éste sería el caso no cumple 
con el estándar del artículo 3(b) de las Reglas 
de la IBA.    

Segundo, Orla no ha establecido la 
relevancia de los Documentos solicitados 
para probar sus alegaciones. Los diputados 
de la Asamblea Nacional externalizaron su 
posición sobre el Proyecto de Ley 1110 en 

as they have threatened us or told us that Minera Panamá is 
going to sue us, some of these applicant companies or those 
with contracts in the process of being extended, or others, may 
also say the same. And therefore, understanding that they will 
defend themselves, this Assembly must be assertive and clear 
in defending the interests of the country” (C-0373-SPA, p. 7), 
and said after Commissioner Vásquez’s proposed that 
“precautionary principle” be introduced, serves, in Orla’s 
opinion as an explanation for the reason it was introduced. 
Panama, on the other hand, insists that it was not introduced 
as a shield for Panama against legal liability (Counter-
Memorial ¶¶348 and 872, see also ¶¶348-358 and ¶¶872-
879 more generally).  As such, evidence of how and why these 
provisions were introduced (including whether they were 
specifically designed to capture the Cerro Quema Project) 
goes to the heart of Orla’s expropriation and FET claims 
(Memorial ¶¶266-271, 353-354, 366-367, 418-422).  

Moreover, Panama’s argument that the legislative debates 
already on record suffice ignores that the published minutes 
record only the public statements, not the behind-the-scenes 
deliberations that shaped the bill’s final form. The drafting 
history is a distinct and highly probative category of evidence. 

Orla offers an alternative formulation below, in particular in 
response to the concerns raised as to specificity, and seeking 
a pragmatic way forward: 

Request No. 44 – Revised Formulation:  

Drafts and revisions of Bill 1110 (including all mark-ups, 
annotations, tracked changes), and internal memoranda 
specifically addressing the precautionary principle and/or the 
application of the moratorium to pending concessions and 
renewals which was in connection with the drafting and 
amendment of Bill 1110 prior to its passage as Law 407 
prepared by or for the National Assembly, MICI and/or 
MiAmbiente or any Government ministry in connection with 
the drafting and amendment of Bill 1110 prior to its passage 
as Law 407, showing the introduction of the precautionary 
principle and the extension of the moratorium to pending 
concessions and renewals not reflected in the published 
parliamentary debates,  

created or generated during the time period limited of October 
20, 2023 (date of Law 406) to November 3, 2023 (date of Law 
407). 
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los debates legislativos que constan en el 
expediente de arbitraje (C-373, C-374, C-
376), las cuales contienen la totalidad de las 
intervenciones de los diputados, incluyendo 
sus propuestas de modificación a la ley y 
cuáles fueron aceptadas o rechazadas por la 
Comisión de Comercio y el Pleno de la 
Asamblea Nacional. Es sobre la base de 
dichos debates y las posiciones allí expresas 
que el órgano legislativo decidió adoptar la 
Ley 407.  En consecuencia, los “[d]rafts and 
revisions of Bill 1110 (including all mark-
ups, annotations, tracked changes” nada 
dicen sobre las alegaciones de Orla según las 
cuales “[l]aw 407 [was] a measure targeting 
Orla’s investment in the Cerro Quema 
Project” y “the precautionary principle was 
a post hoc justification and not a genuine 
basis for the moratorium and that Law 407 
targeted Cerro Quema whilst attempting to 
insulate Panama from international 
arbitration liability”. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)) por los mismos motivos 
expuestos en la Solicitudes No. 1 y 18, 
mutatis mutandis.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

45. 

Complete transcript of the debates 
in the General Assembly on Bill 
1110, including any statements 
made in committee sessions, any 
amendments proposed and 
withdrawn, and any voting records 
that are not reflected in the 
published parliamentary minutes 

 

See references 
to Requests 
43 and 44 
above. 

Please refer to the 
explanation for Requests 43 
and 44 above. 

El Estado objeta a esta Solicitud por los 
mismos motivos que la Solicitud No. 44, 
mutatis mutandis, así como por el siguiente 
motivo adicional: 

La Solicitud de Orla es especulativa, pues no 
establece bases que permitan presumir que 
los Documentos solicitados 
“razonablemente se crea que existen” 
(Reglas de la IBA, art. 3(3)(a)(ii)).  

Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 

Orla thanks Panama for confirming that “the only official 
record of legislative debates is the minutes of sessions 
approved in plenary session and published by the National 
Assembly on its website” and that “[t]he official publications—
available on the National Assembly’s website—constitute the 
entirety of the existing record”. 

Existence, Possession, Custody or Control: 

However, Panama’s assertion that the published minutes 
constitute “the entirety of the existing record” is a factual 
claim that Panama should evidence formally to the Tribunal. 
Orla notes that modern legislatures typically maintain audio 
or video recordings of debates in addition to written minutes. 
Indeed, as explained in paragraphs 29 to 39 of the introduction 

The Tribunal 
takes note of 
Respondent’
s statement 
that no 
responsive 
document 
exists.  
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likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. De hecho, Orla 
ni siquiera ha explicado por qué sería 
razonable presumir que existen 
transcripciones de debates “in the General 
Assembly on Bill 1110, including any 
statements made in committee sessions, any 
amendments proposed and withdrawn, and 
any voting records that are not reflected in 
the published parliamentary minutes”.  De 
hecho, el único registro oficial de los debates 
legislativos son las actas de sesiones 
aprobadas en sesión plenaria y que la 
Asamblea Nacional publica en su página 
web. No existe obligación alguna que 
contemple la elaboración de transcripciones 
separadas o complementarias a dichas actas 
y Orla ni siquiera ha hecho un esfuerzo por 
identificar dicha obligación. Las 
publicaciones oficiales – disponibles en la 
página web de la Asamblea Nacional  – 
constituyen la totalidad del registro 
existente. 

En cuanto a los registros de votación 
supuestamente no reflejados en las actas 
publicadas, la página web de la Asamblea 
Nacional cuenta con una sección específica 
de “Voto Electrónico” donde se publican 
todos los registros de votación de las 
sesiones plenarias. No hay registros de 
votación no publicados. Por consiguiente, 
aun si dichos registros no llegaran a estar 
reflejados en las actas de las sesiones (quod 
non), Orla puede fácilmente acceder a ellos.   

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

to these Replies to Panama’s Objections, Panama has wide-
ranging record-keeping obligations in relation to an extensive 
range of Documents, which would include audio or video 
recordings or documents related to the official record of 
legislative debates is the minutes of sessions approved in 
plenary session, and thus should exist and be in Panama’s 
possession, custody or control. 

For the avoidance of doubt, given that Panama objects to this 
Request for the same reasons set forth in Request No. 44 and 
makes little attempt to explain how those objections apply 
specifically to this Request No. 44, Orla repeats its replies to 
Panama’s objections as set out in Request No. 44 above 
mutatis mutandis. 

46. 

Analysis, presentations, 
explanatory memorandums, 
technical reports, briefing notes, or 
documents prepared or solicited by 
MICI, MiAmbiente, or other 
entities of the Executive Branch 

Memorial 
¶¶372 et seq.  

Molino Mola 
& Troyano I 
¶¶171-172, 
229-230, 233, 

Please refer to the explanation 
for Request 37 above. 

 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 

Orla rejects each of Panama’s objections to this Request for 
the reasons set out below.  

Specificity:  

Orla’s Request is sufficiently narrow and specific to comply 
with the IBA Rules. It (a) specifies a narrow time period of 

Granted 
under the 
revised 
formulation 
of the 
request.  
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for the Cabinet Council or 
communications between them 
between November 3, 2023 and 
November 27, 2023  

regarding the Cerro Quema Project 
(both for Concession Contracts 
Nos. 19, 20, 21 and Copper 
Concession),  

the legal status and validity of their 
concessions and applications, and 
the preparation, application, 
implementation and retroactivity 
of Law 407 to the Cerro Quema 
Project. 

 

235-238, 245-
247 

Counter-
Memorial 
¶391 et seq., 
405 et seq., 
841, 848-850 

Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 
Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita documentos 
“prepared or solicited” por MICI, 
MiAmbiente u “other entities of the 
Executive Branch”, sin identificar cuáles de 
las múltiples entidades del Órgano Ejecutivo 
se refiere. Únicamente contando los 
ministerios del Órgano Ejecutivo la 
búsqueda comprendería 17 ministerios. Por 
si esto fuera poco, la Solicitud abarca no sólo 
múltiples temas (e.g. “the legal status and 
validity of their concessions and 
applications”, y “the preparation, 
application, implementation and 
retroactivity of Law 407”), sino también 
temas completamente indeterminados como 
los documentos “regarding the Cerro 
Quema Project” (contrariamente a lo que 
exigen las Reglas de la IBA). Esta Solicitud 
es tan amplia y vaga que resulta imposible 
para el Estado saber en qué y cuántos 
archivos tendría que realizar búsqueda. Con 
esta Solicitud, Orla, evidentemente, persigue 
“trawl through documents to see if they 
support the applicant’s case’”54, lo cual no 
es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 

only 24 days (between November 3, 2023 - the date Law 407 
was enacted - and November 27, 2023 - the date on which the 
MICI issued Resolutions Nos. 95, 96, and 97 rejecting 
MCQSA’s extension requests) on the topic of the legal status 
and validity of MCQSA’s concessions and applications and 
the application, implementation and retroactivity of Law 407 
to the Cerro Quema Project.  However, Orla is prepared to 
narrow this Request to two custodians - documents prepared 
or solicited by MICI and MiAmbiente only (removing the 
reference to “other entities of the Executive Branch”). 

Moreover, Panama seems to misinterpret the width of the 
Request. Even if the Executive Branch encompasses 17 
ministries, it does not mean that each and every one of those 
ministries were involved with the Cerro Quema Project. 
Considering how specific the subject matter and short the date 
range (some 24 days), it should not be at all onerous for 
Panama to undertake these searches using keywords (standard 
practice in international arbitration) and review.  Finally, if 
Panama is correct in its argument that the Cerro Quema 
Project was not targeted during the lead up to and the passage 
of the Law 407, the three weeks following the passage of the 
Law 407 and date of the Resolutions cancelling the 
Concession Contracts should not have generated much 
discussion in relation to Cerro Quema Project, and as such, it 
would not be burdensome for Panama to review the same.  

Existence: 

It is beyond dispute that the requested Documents exist. 
Panama argues that MICI issued more than 100 resolutions 
revoking all mining concessions that were pending or no 
longer in force in the weeks following Law 407 (Counter-
Memorial ¶19; WS of Federico Alfaro Boyd ¶46), with 
Panama expressly confirming that “following the enactment of 
Law No. 407, the MICI, in compliance with that legislation, 
initiated a comprehensive review of all applications that were: 
(i) pending, and (ii) in the process of renewal, in order to 
verify their compliance with the provisions of Law No. 407” 
(Counter-Memorial ¶383). Panama then issued Resolutions 
No. 95, 96, and 97, cancelling the Concession Contracts, and 
Resolution No. 151 rejecting the Copper Concession 
application.  This process would have necessarily required 
internal preparation, deliberation, analysis, and coordination 
and, given their significance, likely inter-institutional 
communications. Panama cannot credibly maintain that no 
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confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En concreto, 
Orla no ha explicado por qué sería razonable 
presumir la existencia de los Documentos 
Solicitados fuera de (i)  las actas de las 
reuniones del Consejo de Gabinete; (ii) los 
documentos que obran en los Expedientes  
relativos a las concesiones Nos. 19, 20 y 21, 
y la Concesión de Cobre, los cuales ya tiene 
en su poder o el Estado accedió a exhibirlos 
de bue 

a fe (ver Solicitudes No. 13, 14 y 15); y (iii) 
los documentos que obran en los expedientes 
relativos a la aprobación del EsIA Categoría 
III, los cuales también ya tiene en su poder 
(ver Solicitud No.4) o el Estado accedió a 
exhibirlo de buena fe (ver Solicitud No. 37).  

Adicionalmente, aparte del MICI, entidad 
que tiene la competencia de aprobar o no las 
prórrogas o contratos de concesiones 
mineras (Contestación, párr. 678), Orla no 
ha indicado por qué MiAmbiente y las “other 
entities” del Órgano Ejecutivo – que no 
tienen relación alguna con el estatus y 
validez de las concesiones de MCQSA – 
habrían elaborado, solicitado o recibido los 
documentos “regarding […] the legal status 
and validity of their concessions and 
applications, and the preparation, 
application, implementation and 
retroactivity of Law 407 to the Cerro Quema 
Project”. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 

responsive documents were generated during this period. It is 
thus beyond reasonable doubt that the requested Documents 
were necessarily generated by MICI and/or MiAmbiente in 
the course of preparing the administrative resolutions.  
Contrary to Panama’s arguments, these documents are also 
reasonably likely to go beyond (i) the minutes of the Cabinet 
Council meetings; (ii) the documents contained in the 
Expedientes relating to Concessions No. 19, 20, and 21, and 
the Copper Concession (iii) the documents contained in the 
Expedientes, and Orla requests that they be produced in full. 

Possession, Custody or Control: 

The same reasons apply to Panama’s arguments in relation to 
possession, custody or control. Orla merely has to demonstrate 
that “its assumption that the objecting party has the documents 
is a reasonable one” (see paragraph 27 of the introduction to 
these Replies).  As set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections, 
Panamanian legislation ensures that the State is subject to 
broad, mandatory, and non-discretionary obligations to 
preserve and archive public documentation, and the requested 
Documents would form part of this. Orla has thus shown a 
reasonable assumption that the requested Documents exist and 
are likely to be in Panama’s possession, custody or control. 

Moreover, in light of Panama incorporating the same reasons 
for this objection as set forth in Request No. 1, mutatis 
mutandis, for the avoidance of doubt, Orla repeats its replies 
to Panama’s objections on possession, custody, or control as 
set out in Request No. 1 above mutatis mutandis. 

Relevance and Materiality: 

In light of Panama’s objections, Orla hereby reframes the 
relevance and materiality of the present Request. Orla also 
confirms that the justifications relating to the Comptroller do 
not apply to this Request.  

The requested Documents are directly relevant and material to 
one of the central disputes in this case: whether the 
Concession Contracts remained valid after February 2017 and 
whether MCQSA held acquired rights, which both parties 
have argues at length in submissions and with support of the 
expert reports on both sides.  

Panama argues that the Concession Contracts expired in 
February and March 2017 and that no tacit extension occurred 
(Counter-Memorial ¶¶756, 841, 848). Orla argues that MICI 
treated the Concession Contracts as valid and continuing 
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la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por dos motivos: 

Primero,  Orla no explica por qué los 
documentos relativos al Proyecto Cerro 
Quema y al estatus legal de las Concesiones 
y Solicitudes de Orla, serían relevantes o 
materiales para determinar si la Ley 407 fue 
un “measure targeting Orla’s investment”, 
y/o que “neither MiAmbiente, MICI, the 
Comptroller, nor the Panamanian National 
Assembly acted out of concern over the 
environment when crafting Law 407”. En 
efecto, Orla no establece cómo el contenido 
de los Documentos solicitados  podrían 
demostrar que la Ley 407 – cuyos 
fundamentos van mucho mas allá del 
Proyecto Cerro Quema – habría estado 
dirigida contra la inversión de Orla. 

Segundo, Orla tampoco explica por qué los 
documentos preparados o solicitados por el 
MICI, MiAmbiente u  otras entidades del 
Ejecutivo, del 3 al 27 de noviembre de 2023, 
serían relevantes para probar las 
motivaciones de las entidades al momento 
que se “craft[ed]” la Ley 407 (la cual fue 
aprobada el mismo 3 de noviembre de 2023).  
Los documentos emitidos el mismo día de la 
aprobación de la Ley 407 y después no 
pueden probar las motivaciones que hayan 
tenido las entidades antes de dicha fecha.  

Tercero, Orla no ha demostrado que los 
documentos preparados, solicitados o 
intercambiados por “other entities of the 
Executive Branch” serían relevantes para 
acreditar la conducta o la intención de 
MiAmbiente, MICI, la Contraloría o la 
Asamblea Nacional en la elaboración de la 
Ley 407.  

Una simple afirmación genérica de que éste 

throughout the extension period an MCQSA had acquired the 
right to obtain the applied-for extension of its Concession 
Contracts, meaning that Panama breached its obligations to 
Orla under Article 9.06 and 9.11 of the Canada-Panama FTA 
when it enacted Law 407 and MICI subsequently issued 
resolutions rejecting MCQSA’s application to extend the 
Concession Contracts and retroactively declared the 
concessions cancelled (Memorial ¶¶333-334, 339-340, 384-
388; Molino Mola & Troyano I ¶¶148-161).  

Therefore, the 24-day period between Law 407’s enactment 
and MICI’s issuance of Resolutions No. 95, 96, and 97 is of 
critical importance to Panama’s case on liability. It is during 
this precise window that the Executive Branch determined 
how Law 407 would be applied to the Cerro Quema Project 
— specifically, whether Law 407 would be applied 
retroactively to the Concession Contracts and the pending 
extension requests, despite the fact that Law 407 contains no 
express provision regarding retroactivity (see Molino Mola 
and Troyano I ¶66; Memorial ¶288). MICI and MiAmbiente 
deliberations as to whether or not or how Law 407 applies to 
the Concession Contracts are directly probative of this core 
factual question - the requested Documents will show 
whether, as a question of fact, the State’s own 
contemporaneous understanding supports Orla’s case on the 
acquired rights and that the Concession Contracts were treated 
as valid at the time Law 407 was passed. 

The requested Documents are also material to the resolution 
of the case, as they are decisive for the Tribunal's 
determination regarding the lawfulness of the retroactive 
application of Law 407. Orla’s experts have opined that Law 
407 does not contain retroactive provisions and that MICI's 
decision to apply it retroactively to the Concession Contracts 
was arbitrary and contrary to Panamanian law (Molino and 
Troyano I ¶¶184-195). Panama denies that Law 407 was 
applied retroactively to the concessions and such application 
was arbitrary (Counter-Memorial ¶835). The Tribunal 
cannot properly assess this central legal issue without access 
to the contemporaneous internal deliberations of the 
Executive Branch regarding how and why Law 407 was 
applied to the Cerro Quema Project. 

As mentioned above, Orla offers an alternative formulation 
below, in particular in response to the concerns raised as to 
specificity, and seeking a pragmatic way forward: 

Request No. 46 – Revised Formulation: 

Analysis, presentations, explanatory memorandums, technical 
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sería el caso no cumple con el estándar del 
artículo 3(b) de las Reglas de la IBA. En 
cualquier caso, cabe aclarar que, como 
explicó Panamá en sus escritos, las razones 
que justificaron la adopción de la Ley 407 
derivaron de, entre otros elementos, los 
riesgos sociales y ambientales asociados a la 
minería metálica a cielo abierto en general, y 
no únicamente aquellos asociados al 
Proyecto Cerro Quema (Contestación, 
sección. 2.3.1.4 y 2.3.1.6). Adicionalmente, 
el Estado aclara que la Contraloría no 
participó en la elaboración de la Ley 407, 
como erróneamente afirma Orla en la 
justificación de su Solicitud. 

En tercer lugar, aparte de los documentos 
que consten en las actas de reuniones del 
Consejo de Gabinete y en un Expediente, 
Orla no ha establecido que los Documentos 
Solicitados estén en poder, custodia o 
control de Panamá (Reglas de la IBA art. 3.3 
(c)(ii)), por los mismos motivos expuestos 
en la Solicitud No. 1, mutatis mutandis.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

reports, briefing notes, or documents prepared or solicited by 
MICI, MiAmbiente, or other entities of the Executive Branch 
for the Cabinet Council or communications between them 
between November 3, 2023 and November 27, 2023, 

regarding the Cerro Quema Project (both for Concession 
Contracts Nos. 19, 20, 21 and Copper Concession),  

the legal status and validity of their concessions and 
applications, and the preparation, application, implementation 
and retroactivity of Law 407 to the Cerro Quema Project. 

47. Documents received by:  

(a) MiAmbiente;  

(b) MICI; 

(c) The Comptroller; or 

(d) The National Assembly, 

from environmental organizations 
expressing opposition to Law No. 8 
of February 11, 2011, referenced in 
¶43 of Panama’s Counter-
Memorial. 

 

Counter-
Memorial 
¶43 

Please refer to the explanation 
for Requests 43 and 44 
above.  

The requested Documents are 
relevant and material to 
Panama’s alleged defense 
based on its invocation of the 
precautionary principle. The 
requested Documents are 
relevant and material to 
establish whether the legislator 
in 2011 acted on the basis of 
the law with a known factual 
record (including specific, 
evidence-based environmental 
assessments) when it repealed 
the new mining law with Law 
No. 12 of March 8, 2011.  

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. En efecto, Orla solicita todos los 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 47 
in full.  

Specificity: 

Panama’s contention that this Request is a “fishing 
expedition” is unfounded. The Request identifies with 
precision the nature of documents sought (communications 
expressing opposition to Law No. 8 of February 11, 2011). 
Orla has identified the entities who are custodians of the 
requested Documents (MiAmbiente, MICI, the Comptroller 
and the National Assembly). It is neither necessary nor 
practicable for Orla, as the requesting party, to identify the 
individual officials within those institutions who may have 
been involved in such communications. The relevant officials 
are known to Panama, not to Orla, and it is reasonable to 
expect that Panama can identify the individuals within these 
institutions who were responsible for communicating with 
environmental organizations. With respect to the senders, Orla 

Denied for 
lack of 
relevancy to 
the 
Claimants’ 
case and 
excessively 
burdensome.  
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documentos  recibidos por cuatro entidades 
(Mi Ambiente, MICI, Contraloría y la 
Asamblea Nacional) y enviados por 
“environmental organizations expressing 
opposition to Law No. 8 of February 11, 
2011” (ley que reformaba el Código Minero) 
sin incluir limitación temporal alguna que 
permita delimitar la categoría de 
Documentos Solicitados, en contra de lo 
indicado en el párrafo. 15.4 de la OP No. 1. 
Por si esto fuera poco, Orla tampoco 
específica a cuál o cuáles “environmental 
organization” se refiere, a pesar de que la 
prueba R-66, citada en el párrafo de la 
Contestación al que Orla hace referencia 
(párr. 43), menciona no menos de 57 
organizaciones que se opusieron a la reforma 
del Código Minero.  

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En concreto, 
Orla no explicado por qué las entidades 
mencionadas (MiAmbiente, MICI, la 
Contraloría y la Asamblea Nacional) 
tendrían la obligación de guardar 
documentos que no hacen parte de ningún 
Expediente y que, además, serían adicionales 
a lo consignado en las actas oficiales de la 
Asamblea Nacional. Adicionalmente, el 
Estado aclara que la Contraloría no tuvo 
participación alguna en el proceso legislativo 
que culminó con la derogación de la Ley No. 
8 de 2011, dado que sus competencias se 
circunscriben a la fiscalización del erario 
público. Por consiguiente, no hay razón 
alguna para presumir que dicha entidad 
habría recibido o conservado documentos de 

identified “environmental organizations expressing 
opposition to Law No. 8 of February 11, 2011 referenced in 
¶43 of Panama’s Counter-Memorial”, which includes the 57 
organisations listed in Exhibit R-0066-SPA as a concrete and 
identifiable category of senders. This degree of specificity 
satisfies the requirements of Article 3(3)(a)(ii) of the IBA 
Rules. The Request defines a narrow and specific category of 
documents – namely, communications received by identified 
State entities from identified environmental organisations 
expressing opposition to a specific piece of legislation. It does 
not seek “all documents” on an undefined topic. 

It is also surprising for Panama to allege that this Request is 
insufficiently specific when it is Panama itself that introduced 
the opposition of these organisations into the record at ¶43 of 
its Counter-Memorial and through Exhibit R-0066-SPA. 
Panama cannot rely upon the breadth of the opposition it has 
itself placed in evidence and then complain that a request for 
the underlying communications is too broad. 

Panama’s complaint regarding the absence of a temporal 
limitation is misplaced. The Request is inherently temporally 
bounded by its subject matter. The relevant period is 
circumscribed by the legislative timeline: from the 
commencement of the debates concerning Law No. 8 of 
February 11, 2011, through to its repeal by Law No. 12 of 
March 8, 2011. 

Existence: 

As to the reasonable belief in the existence of the documents, 
Panama’s own pleadings provide the requisite basis. ¶43 of 
the Counter-Memorial expressly relies upon the opposition 
of environmental organisations to the mining law reform. It is 
a matter of common sense that governmental entities involved 
in the legislative process (including the National Assembly, 
which debated and passed the repealing legislation), MICI and 
MiAmbiente would have received and retained submissions 
from interested parties. Panama’s assertion that the 
Comptroller had no involvement in the legislative process 
does not negate the possibility that environmental 
organizations directed correspondence to that office.  Indeed, 
R-0066-SPA, p. 2 states that the Bill “orders ANAM to 
conduct environmental audits, despite the absence of 
regulations in this regard, since it is not this agency but the 
Comptroller General of the Republic that holds the 
governmental authority to do so”. It is therefore reasonable to 
assume that the environmental organizations may have 
communicated with the Comptroller’s Office. In any event, 
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organizaciones ambientales opuestas a la 
reforma del Código Minero. Quien tiene la 
carga de probar, al menos prima facie, la 
existencia de los Documentos solicitados es 
Orla. El Tribunal no debe acoger el intento 
de Orla de invertir la carga probatoria, 
pretendiendo que Panamá – sin ninguna 
prueba – verifique la existencia de una 
categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.   

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por tres motivos. 

Primero, como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. De 
hecho, Orla expresamente afirma que los 
documentos serían relevantes para 
“Panamá’s alleged defense based on the 
invocation of the precautionary principle” y 
para “establish whether the legislator in 2011 
acted on the basis of the law with a known 
factual record […] when it repealed the new 
mining law with Law No. 12 of March 8, 
2011”. Orla no solicita los Documentos para 
probar alguna afirmación hecha en su 
Demanda. De hecho, Orla no identifica ni un 
solo argumento en sus escritos que pudiera 
verse respaldado por el contenido de los 
Documentos solicitados ni algún párrafo de 
su Demanda que pudiera ser relevante. Esta 
Solicitud no es más que un intento de 
convertir la fase de exhibición de 

Orla does not bear the burden of proving with certainty that 
each custodian holds responsive documents, but only of 
establishing a reasonable belief in their existence (see also 
paragraphs 29 to 39 of the introduction to these Replies in 
relation to the wide range of Documents that Panama is 
required to maintain). 

Possession, Custody or Control: 

Correspondence received by State entities in the course of a 
legislative process is, by its nature, within the possession, 
custody, or control of the State. Panama has not denied that 
such documents were received; it has merely speculated that 
they may not have been retained. This is insufficient to 
discharge its obligation. To the extent that Panama asserts that 
responsive documents have been destroyed or lost, it should 
say so expressly and provide an explanation.  Orla also refers 
to paragraphs 29 to 39 of the introduction to these Replies in 
relation to Panama’s the record keeping obligations. 

Relevance and Materiality: 

Panama fundamentally mischaracterizes the purpose of 
document production in international arbitration. As set out at 
paragraphs 9 to 16 of the introduction to these Replies, it is 
well established that a party may request documents from the 
opposing party which relate to an issue that is relevant to the 
case and material to its outcome regardless of which party 
bears the ultimate burden of proof. This is not, as Panama 
suggests, an impermissible “interrogation” of the 
Respondent; it is an ordinary and legitimate feature of the 
document production process in international arbitration. 
Panama has put forward a positive case that the repeal of Law 
No. 8 was driven by legitimate environmental concerns; Orla 
is entitled to obtain the underlying documents to test whether 
that characterisation is accurate.  

The documents are relevant and material to the outcome of 
this arbitration for the following reasons. First, Panama has 
placed the 2011 repeal of Law No. 8 squarely in issue in this 
arbitration. At ¶43 of its Counter-Memorial, Panama relies 
upon the episode as evidence that “public demonstrations in 
Panama could have a direct and, if necessary, restrictive 
effect on the formulation of mining policy,” and uses it to argue 
that Orla “should therefore have known” of this risk. The 
requested Documents are directly relevant to assessing the 
nature and quality of the opposition that led to the repeal – 
namely, whether it was grounded in specific, evidence-based 
environmental concerns or whether it was purely political. 
This goes to the heart of Orla’s case on legitimate expectations 
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documentos en un interrogatorio a la 
Demandada, lo cual no puede ser amparado 
por el Tribunal. Panamá se reserva el 
derecho de responder a los cuestionamientos 
realizados por la Demandante en el momento 
procesal oportuno. 

Segundo, más allá de reconocer la falta de 
relevancia para su caso, Orla no explica 
cómo los Documentos solicitados sobre 
“opposition to Law No. 8 of February 11, 
2011” serían relevantes para alguna defensa 
de Panamá basada en el principio 
precautorio. De hecho, en este Arbitraje no 
está en discusión la legalidad de la 
derogatoria de la reforma del Código Minero 
de 2011, por lo cual no es claro a qué defensa 
se refiere Orla. Por si esto fuera poco, el 
párrafo de la Contestación citado por la 
Demandante (párr. 43) – y que se refiere a la 
posición de organización ambientales frente 
a la Reforma del Código Minero de 2011 – 
ni siquiera menciona la aplicación de dicho 
princi 

io.  

Tercero, Orla tampoco ha explicado por qué 
los Documentos solicitados serían 
materiales para la resolución del caso.  Como 
ya se explicó, la derogación de la reforma del 
Código Minero (Ley No. 8 de 2011) no es 
una medida impugnada en este Arbitraje. Por 
consiguiente, no es claro por qué Orla alega 
que los Documentos Solicitados serían 
“material to establish whether the legislator 
in 2011 acted on the basis of the law with a 
known factual record (including specific, 
evidence-based environmental assessments) 
when it repealed the new mining law with Law 
No. 12 of March 8, 2011”. 

Una simple afirmación genérica de que los 
Documentos solicitados serían relevantes y 
materiales para la resolución del caso no 
cumple con el estándar del artículo 3(3)(b) 
de las Reglas de la IBA. 

En tercer lugar, aparte de los documentos 
que consten en un Expediente, Orla no ha 

and the reasonableness of Panama’s conduct. 

Second, Panama relies upon the 2011 episode as part of the 
broader historical narrative establishing the legitimacy of Law 
407 of November 3, 2023 — the measure at the core of this 
dispute. Panama’s Counter-Memorial presents the repeal of 
Law No. 8 of 2011 as the first of a long chain of events 
demonstrating that social and political opposition to mining 
could lead to restrictive legislative action. This narrative 
culminates in Panama’s argument that Law 407 was a 
legitimate exercise of the State’s regulatory powers in 
response to social and environmental concerns expressed over 
the years, and was adopted “[i]n accordance with the 
precautionary principle, which entails the State's duty to 
safeguard the health of the population and ensure that it lives 
in a healthy and pollution-free environment” (Counter-
Memorial ¶¶348-358, 588, 695, footnote 494 citing to 
§2.1.1). The requested Documents are therefore material to 
testing the foundation of that narrative – namely, whether the 
opposition to Law No. 8 in 2011 was genuinely grounded in 
evidence-based environmental concerns, or whether it was 
purely political in character.  

Third, Panama’s assertion that the legality of the repeal of Law 
No. 8 is “not at issue” in this arbitration is contradicted by its 
own Counter-Memorial (Counter-Memorial ¶43). Having 
placed the circumstances surrounding the repeal in issue – by 
relying upon environmental concerns and social opposition as 
justification for its conduct both in 2011 and subsequently – 
Panama cannot now shield from production the very 
documents that would reveal whether those concerns were 
grounded in evidence or merely in political expediency. The 
Tribunal is entitled to examine the factual record that informed 
the legislative action, and Orla is entitled to test Panama’s 
assertions in this regard 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 47 – Revised Formulation:  

Documents Communications received by:  

(a) MiAmbiente;  

(b) MICI; 

(c) The Comptroller; or 
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establecido que los Documentos Solicitados 
estén en poder, custodia o control de Panamá 
(Reglas de la IBA art. 3.3 (c)(ii)), por los 
mismos motivos expuestos en la Solicitud 
No. 1, mutatis mutandis.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

(d) The National Assembly, 

from environmental organizations expressing opposition to Law 
No. 8 of February 11, 2011, referenced in ¶43 of Panama’s 
Counter-Memorial, between the commencement of the debates 
concerning Law No. 8 of February 11, 2011, and March 8, 
2011. 

48. Documents containing or 
discussing the findings of 
environmental damages made by 
MiAmbiente regarding “projects 
that did move forward (such as 
Petaquilla Gold)” referenced in ¶45 
of Panama’s Counter-Memorial. 

 

 

Counter-
Memorial 
¶¶44-45, 822, 
877  

The requested Documents are 
relevant and material to 
Panama’s alleged defense 
based on its invocation of the 
precautionary principle.   

The requested Documents are 
relevant and material to 
determining whether the 
environmental reasons 
advanced by Panama to justify 
its mining policies are made in 
good faith and on a factual 
basis. Panama invokes the 
alleged environmental damage 
caused by projects such as 
Petaquilla Gold as part of a 
broader narrative designed to 
justify its legislative and 
regulatory measures against 
metal mining, yet the 
statements in the Counter-
Memorial are made without 
any corroboration (Counter-
Memorial ¶44-45).  

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud de Orla no es 
“concreta y específica”  (Reglas de la IBA, 
artículo 3(3)(a)(ii)). Orla solicita 
genéricamente documentos que contengan o 
discutan “findings of environmental 
damages made by MiAmbiente regarding 
‘projects that did move forward (such as 
Petaquilla Gold)’”, sin ninguna limitación 
temporal que permita delimitar la categoría de 
Documentos Solicitados en contra de lo 
indicado en el párrafo 15.4 de la OP No. 1. De 
hecho, el párrafo 45 de la Contestación, al que 
Orla hace referencia, se refiere a proyectos 
que tuvieron algún avance desde 1997 
(Contestación, párr. 44-45). Esto significa 
que el Estado se vería obligado a buscar 
documentos que contengan o discutan las 
conclusiones de MiAmbiente en un lapso de 
casi 30 años. Por si esto fuera poco, Orla 
tampoco identifica el remitente o destinatario 
de los documentos. Evidentemente esta 
Solicitud es una fishing expedition e implica 
que, de acoger la misma, se le impondría una 
carga injustificada y excesivamente gravosa 
a Panamá. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por tres motivos. 

Primero, como explicamos supra, la 
exhibición de documentos no es un ejercicio 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 48 
in full.  

Specificity: 

Panama’s contention that this Request is not “narrow and 
specific” is unfounded. The Request identifies with precision: 
(i) the nature of the documents sought (documents containing 
or discussing findings of environmental damages); (ii) the 
entity that is the custodian and author of those findings 
(MiAmbiente); and (iii) the subject matter (“‘projects that did 
move forward (such as Petaquilla Gold)’ referenced in ¶45 of 
Panama’s Counter-Memorial”). This defines a narrow and 
specific category of documents – namely, MiAmbiente’s own 
findings regarding environmental damages caused by specific 
mining projects that Panama itself has placed in issue. 

Panama’s complaint regarding the absence of a temporal 
limitation is misplaced. The Request is inherently bounded by 
the subject matter: it concerns the environmental damage 
findings relating to Petaquilla Gold and other projects 
referenced in ¶45 of the Counter-Memorial. Petaquilla Gold 
began operations in 2008, commenced commercial gold 
production in January 2010, abandoned the Molejón mine in 
2013, and had its concession revoked in July 2015 (Counter-
Memorial ¶¶184-185). The relevant temporal period is thus 
self-evidently circumscribed by the operational life of the 
project. Furthermore, Panama’s assertion that it would be 
required to search over “nearly 30 years” is a gross 
exaggeration; the Request targets MiAmbiente’s findings 
regarding specific, identifiable projects – not all 
environmental records produced by the State since 1997. 

Panama’s objection that Orla “fails to identify the sender or 
recipient” is equally misplaced. The Request identifies 
MiAmbiente as the entity whose findings are sought.  It is 
neither necessary nor practicable for Orla, as the requesting 

Denied for 
lack of 
relevancy to 
the 
Claimants’ 
case. 
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para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. De 
hecho, Orla expresamente afirma que los 
documentos serían relevantes para 
“Panama’s alleged defense based on its 
invocation of the precautionary principle” y, 
concretamente, para verificar “[Panama] 
statements in the Counter-Memorial”, las 
cuales, según Orla, “are made without any 
corroboration”. Orla no solicita los 
Documentos para probar alguna afirmación 
hecha en su Demanda. De hecho, Orla no 
identifica un solo argumento en sus escritos 
que pudiera verse respaldado por el 
contenido de los Documentos solicitados ni 
algún párrafo de su Demanda que pudiera ser 
relevante. Esta Solicitud no es más que un 
intento de convertir la fase de exhibición de 
documentos en un interrogatorio a la 
Demandada, lo cual no puede ser amparado 
por el Tribunal. Panamá se reserva el 
derecho de responder a los cuestionamientos 
realizados por la Demandante en el momento 
procesal oportuno. 

Segundo, más allá de reconocer la falta de 
relevancia para su caso, Orla no explica 
cómo los Documentos que “contain or 
discus[s] the findings of environmental 
damages made by MiAmbiente regarding 
projects that did move forward (such as 
Petaquilla Gold)” serían relevantes (i) para “ 
Panama’s alleged defense based on its 
invocation of the precautionary principle”, y 
(ii) para determinar si “the environmental 
reasons advanced by Panama to justify its 
mining policies are made in good faith and 
on a factual basis”. De hecho, Orla ni 
siquiera explica cuál sería la defensa 
concreta basada en el principio precautorio 
que pretende desvirtuar y, mucho menos, 
qué “mining policies” serían aquellas cuya 
justificación pretende evaluar. 

Una simple afirmación genérica de que los 

party, to identify the individual officials within those 
institutions who may have been involved in drafting such 
documents or in such communications. The relevant officials 
are known to Panama, not to Orla, and it is reasonable to 
expect that Panama can identify the individuals within these 
institutions who were responsible for such documents. 

Relevance and Materiality:  

Panama fundamentally mischaracterizes the purpose of 
document production in international arbitration. As set out at 
paragraphs 9 to 16 of the introduction to these Replies to 
Panama’s Objections, it is well established that a party may 
request documents from the opposing party which relate to an 
issue that is relevant to the case and material to its outcome 
regardless of which party bears the ultimate burden of proof. 
This is not, as Panama suggests, an impermissible 
“interrogation” of the Respondent; it is an ordinary and 
legitimate feature of the document production process in 
international arbitration.  

The documents are relevant and material to the outcome of 
this arbitration for the following reasons. Panama has placed 
the environmental damage caused by Petaquilla Gold and 
other projects squarely in issue as part of its defence. The 
Counter-Memorial relies upon the alleged environmental 
damage caused by projects such as Petaquilla Gold as 
evidence that mining in Panama has historically been 
associated with environmental harm, thereby justifying the 
State’s restrictive regulatory measures. Indeed, the Counter-
Memorial cites the “failed projects such as the Remance and 
Petaquilla mines” as the basis for Panama’s lack of social and 
political consensus regarding mining (Counter-Memorial 
¶107). Having placed these environmental damage findings at 
the foundation of its narrative, Panama cannot now resist 
production of the underlying documents. 

Second, the Request is directly relevant to assessing the 
environmental justifications advanced by Panama for its 
mining policies ultimately culminating in Law 407. Panama’s 
broader defence rests on the proposition that its measures were 
a legitimate response to genuine environmental concerns 
grounded in evidence. 

Panama’s objection that Orla has not identified a specific 
defence based on the precautionary principle that it seeks to 
undermine is disingenuous. The environmental damage 
caused by Petaquilla Gold forms part of the factual context 
that Panama says justified the adoption of Law 407, the 
measure at the core of this dispute. Law 407 is expressly 
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Documentos solicitados serían relevantes y 
materiales para la resolución del caso no 
cumple con el estándar del artículo 3(3)(b) 
de las Reglas de la IBA  

En tercer lugar, aparte de los documentos 
que consten en un Expediente, Orla no ha 
establecido que los Documentos Solicitados 
estén en poder, custodia o control de Panamá 
(Reglas de la IBA art. 3.3 (c)(ii)), por los 
mismos motivos expuestos en la Solicitud 
No. 1, mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

framed around the precautionary principle. Panama relies 
upon the history of environmental damage caused by mining 
projects (including Petaquilla Gold) as part of the broader 
factual backdrop that it says made Law 407 necessary and 
legitimate (Counter-Memorial ¶589).  Indeed, the legislative 
debates leading to Law 407 included express references to the 
environmental liabilities left behind by Petaquilla Gold and 
MiAmbiente's role in addressing them. The requested 
Documents are therefore material to testing whether the 
factual context upon which Panama's defence ultimately rests 
is genuine and evidence based. 

Existence and Possession, Custody or Control: 

There is ample basis for concluding that the requested 
Documents are reasonably believed to exist. Panama’s own 
Counter-Memorial relies upon the environmental damage 
caused by Petaquilla Gold as a factual premise of its defence, 
asserting that projects such as Petaquilla Gold “generated 
significant controversy, linked in particular to environmental 
damage and labor disputes” (Counter-Memorial ¶45). 
Panama further states that the MICI revoked Petaquilla Gold’s 
concession “due to breaches (including environmental ones) 
committed by the company” (Counter-Memorial ¶253). 
Moreover, a legislator cited in the Counter-Memorial 
expressly stated: “I was part of the team that evaluated 
Petaquilla Gold at the time of closure, and it was a call made 
by the Ministry of the Environment at the time, because they 
were not prepared to deal with the environmental liabilities 
that had been left behind, and it is something that the State 
had to address through all its institutions” (Counter-
Memorial, footnote 435; R-175-SPA, p. 321). Panama’s own 
evidence thus confirms that MiAmbiente was actively 
involved in assessing the environmental damage caused by 
Petaquilla Gold, and it is more than reasonable to expect that 
it would have generated and retained written findings. In any 
event, Panama has not denied that MiAmbiente made 
environmental damage findings regarding Petaquilla Gold — 
on the contrary, its own Counter-Memorial and the evidence 
it has placed on the record confirm that MiAmbiente (and its 
predecessor ANAM) were actively involved in assessing such 
damage.  Moreover,  as set out in paragraphs 29 to 39 of the 
introduction to these Replies, Panama’s document retention 
obligations under Law No. 13 of 23 January 1957, Law No. 
51 of 22 July 2008 and Article 485 of the Civil Procedure 
Code ensure that the State is subject to broad, mandatory, and 
non-discretionary obligations to preserve and archive public 
documentation and cover all documents issued, received or 
used by public entities in the exercise of their administrative 
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functions. It is therefore reasonable to assume that Panama 
retains these materials.  

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 48 – Revised Formulation:  

MiAmbiente Documents containing or discussing the findings 
of environmental damages made by MiAmbiente regarding 
“projects that did move forward (such as Petaquilla Gold)” 
referenced in ¶45 of Panama’s Counter-Memorial. 

49. Documents containing 
MiAmbiente’s record on the 
environmental risks posed by the 
geography of Cerro Quema. 

 

 

 

Counter-
Memorial 
¶¶17-19, 50-
58  

Memorial 
¶¶353-354, 
418 

The requested Documents are 
relevant and material to 
Panama’s alleged defense 
based on its invocation of the 
precautionary principle.   

In asserting this defense, 
Panama contends that the 
opposition to open-pit metal 
mining was “deeply rooted” in 
Panamanian society, and that it 
represented a longstanding 
national movement that Orla 
“knew or should have known” 
about when it invested 
(Counter-Memorial ¶18).  
The requested Documents are 
relevant and material to 
determining whether the 
alleged environmental reasons 
advanced by Panama in its 
Counter-Memorial justify its 
mining policies are made in 
good faith and on a factual 
basis. 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 
Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita de forma general 
documentos que contengan “MiAmbiente’s 
record on the environmental risks posed by 
the geography of Cerro Quema”, sin 
identificar el remitente o destinatario de 
dichos documentos, sin identificar un 
Expediente al que pertenezcan y sin precisar 
qué significa “MiAmbiente’s record”. Por si 
esto fuera poco, Orla tampoco establece un 
rango de fechas que permita delimitar la 
categoría de Documentos Solicitados, 
contrario a lo indicado en la Orden Procesal 
No. 1, párr. 15.4.  Esta Solicitud es una 
fishing expedition e implica que, de acoger 
la misma, se le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá. Con esta Solicitud, Orla, 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 49 
in full.  

Specificity: 

Panama’s objection that the Request fails to identify a 
“narrow and specific” category of Documents is without 
merit. The Request identifies the custodian entity of the 
Documents (namely MiAmbiente), the subject matter (the 
environmental risks posed by the geography of Cerro Quema) 
and the type of documents sought (MiAmbiente’s records on 
those risks). This is plainly sufficient to identify a narrow and 
specific category of documents. 

Panama’s objection that Orla has failed to specify the “sender 
or recipient” and that the Request amounts to a “fishing 
expedition” is unfounded. It is well established in international 
arbitration that a requesting party is not required to identify 
each document individually; it need only identify a 
sufficiently narrow and specific category. Documents 
generated or maintained by a particular government ministry 
on a defined subject matter relating to a specific project 
constitute precisely such a category. It is neither necessary nor 
practicable for Orla, as the requesting party, to identify the 
individual officials within MiAmbiente who may have been 
involved in generating or maintaining such documents. The 
relevant officials are known to Panama, not to Orla, and it is 
reasonable to expect that Panama can identify the individuals 
within MiAmbiente who were responsible for or involved in 
generating or maintaining records on the environmental risks 
posed by the geography of Cerro Quema.   

As to the absence of a date range, the relevance of the 
environmental risks posed by the geography of Cerro Quema 
spans the entirety of the period in which MiAmbiente (and its 

Denied for 
lack of 
specificity.  
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evidentemente, persigue “trawl through 
documents to see if they support the 
applicant’s case’”55, lo cual no es permitido 
en el arbitraje internacional. 

Segundo, la Solicitud de Orla es especulativa 
pues no establece ninguna base para 
presumir que los Documentos solicitados 
“razonablemente se crea que 
existen”(Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En concreto, 
Orla no explica por qué sería razonable que 
exista otro Expediente que contenga 
evaluaciones sobre la características del 
Proyecto Cerro Quema, distintos del 
Expediente del EsIA Categoría III (que ya 
está en su poder, custodia y control) y del 
Expediente administrativo de Miambiente 
que se refiere al EsIA Categoría III tras la 
aprobación del mismo  (que el Estado ya se 
ofreció a exhibir en la Solicitud No .37). 
Quien tiene la carga de probar, al menos 
prima facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 

predecessor entities) exercised regulatory oversight over the 
Cerro Quema Project. Panama itself contends in its Counter-
Memorial that the geographic and environmental 
characteristics of Cerro Quema have posed risks throughout 
the life of the project (Counter-Memorial ¶¶50 et seq.). 
Accordingly, if the Tribunal considers a date range necessary, 
Orla respectfully submits that the period from 1997 (when the 
three Gold and Silver Concessions were granted) to the 
present would be appropriate. 

Existence:  

Panama’s own Counter-Memorial contends, at considerable 
length, that MiAmbiente (and its predecessor entities) was 
actively engaged in evaluating the environmental risks 
associated with the geography of Cerro Quema. Specifically, 
Panama’s Counter-Memorial extensively details the 
geographic, hydrographic, and climatic characteristics of the 
Cerro Quema area that allegedly present unique 
environmental risks – including seismic activity, the river 
system, precipitation patterns, and erosion – all matters that 
fall within MiAmbiente’s regulatory competence (Counter-
Memorial ¶¶50 et seq.). Panama further alleges that ANAM 
(MiAmbiente’s predecessor) “conducted investigations into 
potential environmental damage associated with the Cerro 
Quema Project” (Counter-Memorial ¶83), yet relies in 
support of that contention solely on newspaper articles (R-
0041-ENG, R-0111-SPA). It is therefore Panama’s own case 
that MiAmbiente assessed, documented, and formed views 
regarding the environmental risks posed by the geography of 
Cerro Quema.  On this basis, it is reasonable to believe that 
such documents exist. 

The requested Documents are distinct from the EsIA, as they 
concern MiAmbiente’s evaluations of the environmental risks 
associated with the Cerro Quema area, rather than the 
environmental impact assessment submitted by MCQSA. The 
requested Documents are also distinct from the materials 
sought in Request No. 37, which is confined to documents 
regarding MCQSA’s EsIA generated or solicited by specified 
entities following the approval of that study in Resolution No. 
DEIA-IA-038-2023, within the period between May 25, 2023 
and December 15, 2023. By contrast, the present Request 
concerns MiAmbiente’s records of the environmental risks 
associated with the geography of Cerro Quema, which are not 
confined to documents relating to the MCQSA’s 
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relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por los mismos motivos expuestos 
en la Solicitud No. 48, mutatis mutandis. 

En tercer lugar, aparte de los documentos 
que consten en un Expediente, Orla no ha 
establecido que los documentos estén en 
poder, custodia o control de Panamá (Reglas 
de la IBA art. 3.3 (c)(ii)), por los mismos 
motivos expuestos en la Solicitud No. 1, 
mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

environmental impact study, nor is it limited to the seven-
month timeframe applicable to Request No. 37.  

Relevance and Materiality:  

Panama’s objection that Orla has not demonstrated relevance 
or materiality must also fail. First, Panama has not articulated 
its objection beyond a reference to “reasons set forth in 
Request No. 48, mutatis mutandis”.  This cross-reference, 
without further elaboration, is insufficient to discharge 
Panama’s burden of substantiating its objection. Orla 
rearticulates the relevance and materiality of the requested 
Documents, and, for the avoidance of doubt, also incorporates 
its replies set forth in Request No. 48.  

Panama invokes the precautionary principle as the legal basis 
for Law 407 and its broader defence, asserting that opposition 
to mining was “deeply rooted” in Panamanian society and that 
it was justified in halting the project due to the environmental 
risks posed by the geography of the Cerro Quema area 
(Counter-Memorial ¶¶17-19, 50-58, 347 et seq., footnote 
494 citing to §2.1.1). Orla’s case is that the precautionary 
principle was not genuinely motivated by environmental 
concerns but was “conceived and used as a prophylactic to try 
and shield Panama from legal liability” (Memorial ¶¶418-
421). MiAmbiente’s record on the environmental risks is 
therefore relevant and material to determining whether 
Panama’s invocation of the precautionary principle was made 
in good faith and on a genuine factual basis, or whether it was 
pretextual. 

Possession, Custody or Control:  

The documents sought are those of MiAmbiente, a ministry of 
the Panamanian government. Panama does not dispute that 
MiAmbiente is a State organ. Documents generated by, sent 
to, or maintained by MiAmbiente in the course of its 
regulatory functions are, by definition, in the possession, 
custody, or control of the Republic of Panama.  Moreover, as 
set out in paragraphs 29 to 39 of the introduction to these 
Replies Panama’s document retention obligations under 
Panamanian law mean that the State is subject to broad, 
mandatory, and non-discretionary obligations to preserve and 
archive public documentation and cover all documents issued, 
received or used by public entities in the exercise of their 
administrative functions. It is therefore reasonable to assume 
that Panama retains these materials.  

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
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raised as to specificity, and seeking a pragmatic way forward: 

Request No. 49 – Revised Formulation:  

Documents containing MiAmbiente’s record on the 
environmental risks posed by the geography of Cerro Quema 
from 1997 to present. 

50. Documents containing 
MiAmbiente’s internal decisions, 
assessments and records relating to 
the ecological damage allegedly 
caused by mining exploration in the 
areas of La Pava, Quema, and 
Quemita in 1993 and 1994. 

 

Counter-
Memorial 
¶¶17-19, 66, 
822, 877  

Memorial 
¶60 

R-0082-SPA 
R-0083-SPA  
R-0084-SPA 
C-0051-ENG 

The requested Documents are 
relevant and material to 
Panama’s alleged defense 
based on its invocation of the 
precautionary principle.   

Panama alleges that an 
ecological risk was posed by 
mining exploration related to 
the Cerro Quema Project in 
1993 and 1994 (Counter-
Memorial ¶66). In support of 
this assertion, Panama relies 
exclusively on press articles 
(R-0082-SPA, R-0083-SPA 
and R-0084-SPA). However, 
the concerns that Panama now 
raises in ¶66 of the Counter-
Memorial were fully and 
exhaustively addressed in 
feasibility studies for Cerro 
Quema conducted in 1992 and 
1993 and submitted to DGRM 
mid-1994, as well as the 
environmental viability report 
which was approved by 
INRENARE (the predecessor 
to MiAmbiente) in December 
1997 (C-0051-ENG, p. 193). 

The requested Documents are 
relevant and material to 
determining whether the 
environmental reasons 
advanced by Panama to justify 
its mining policies are made in 
good faith and on a factual 
basis.  

In limine, Panamá observa que Orla está 
utilizando, de mala fe, la presente fase de 
exhibición de documentos para formular 
alegaciones sobre el fondo de la disputa y 
responder a los argumentos planteados por 
Panamá en su Contestación. En particular, 
Orla alega que “las preocupaciones que 
Panamá expresa en [...] el párrafo 66” de la 
Contestación habrían sido “abordada[s] de 
manera completa y exhaustiva” en 
instrumentos ambientales anteriormente 
aprobados por el INRENARE. La fase de 
exhibición de documentos no es la 
oportunidad procesal para que las Partes 
presenten este tipo de alegaciones y Panamá 
se reserva el derecho de responderlas en el 
momento procesal oportuno.  

Dicho esto, el Estado objeta a esta 
Solicitud, por al menos tres razones, cada 
una suficiente por sí misma para rechazar la 
Solicitud de Orla. 

En primer lugar, la categoría de 
Documentos solicitados por Orla no es 
“concreta y específica” (Reglas de la IBA, 
artículo 3(3)(a)(ii)).  Orla solicita de forma 
general documentos que contengan “internal 
decisions, assessments and records” de 
MiAmbiente sin indicar el remitente o 
destinatario de dichos documentos ni  a qué 
Expediente se refiere. Por si esto fuera poco, 
Orla tampoco explica ni define el término 
“interno”, por lo cual tendría que revisar 
todos los documentos emitidos por todos los 
funcionarios de MiAmbiente. Esta Solicitud 
es una fishing expedition e implica que, de 
acoger la misma, se le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá (Reglas de la IBA, artículo 9(2)(c)). 

En segundo lugar, Orla no ha demostrado 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 50 
in full.  

Preliminary observation regarding Panama’s procedural 
complaint:  

Panama’s assertion that Orla is “using, in bad faith, the 
current document production phase to make arguments on the 
merits” is misconceived and should be disregarded. In 
accordance with Article 3(3)(b) of the IBA Rules, Orla is 
required to provide “a description of how the Documents 
requested are relevant to the case and material to its 
outcome”. It is therefore both proper and necessary for Orla to 
explain the factual and legal context in which the requested 
Documents are relevant. That is precisely what Orla has done 
– no more and no less. Panama’s attempt to characterize this 
as impermissible merits argumentation is without foundation 
and appears designed to distract from the weakness of its 
substantive objections. 

Specificity: 

The Request identifies: (i) the custodian entity of the 
Documents, namely MiAmbiente; (ii) the subject matter, 
namely the ecological damage allegedly caused by mining 
exploration in the areas of La Pava, Quema, and Quemita; (iii) 
the relevant time period, namely 1993 and 1994; and (iv) the 
type of documents sought, namely internal decisions, 
assessments, and records relating to that ecological damage. 
This description is plainly narrow and specific: it identifies a 
particular government entity, a defined geographic area, a 
precise time period, and a cirumscribed subject matter. 

Panama’s objection that Orla has failed to specify the “sender 
or recipient” and that the Request amounts to a “fishing 
expedition” is unfounded. It is well established in international 
arbitration that a requesting party is not required to identify 
each document individually; it need only identify a 
sufficiently narrow and specific category. Documents 
generated or maintained by a particular government ministry 
on a defined subject matter relating to a specific project 

Granted as 
revised..  
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que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por los mismos motivos expuestos 
en la Solicitud No. 48, mutatis mutandis. 
Paradójicamente, el propio argumento de 
Orla de que “the concerns that Panama now 
raises in ¶66 of the Counter-Memorial were 
fully and exhaustively addressed in feasibility 
studies for Cerro Quema conducted in 1992 
and 1993 and submitted to DGRM mid-1994, 
as well as the environmental viability report 
which was approved by INRENARE […]  in 
December 1997 (C-0051-ENG, p. 193)” 
socava la relevancia de su Solicitud: si según 
Orla las preocupaciones ambientales ya 
habían sido solucionadas (como 
supuestamente consta en el C-0051), no se 
entiende cómo cualquier otro documento, 
aparte del C-0051, sería relevante para el 
caso de Orla. 

En tercer lugar, Orla no ha establecido que 
los documentos “internos” estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA art. 3.3 (c)(ii)), por los mismos motivos 
expuestos en la Solicitud No. 1, mutatis 
mutandis.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

constitute precisely such a category. It is neither necessary nor 
practicable for Orla, as the requesting party, to identify the 
individual officials within MiAmbiente who may have been 
involved in generating or maintaining such documents. The 
relevant officials are known to Panama, not to Orla, and it is 
reasonable to expect that Panama can identify the individuals 
within MiAmbiente who were responsible for or involved in 
generating or maintaining the internal decisions, assessments 
and records on the ecological damage allegedly caused by 
mining exploration in the areas of La Pava, Quema, and 
Quemita in 1993 and 1994.   

Panama’s complaint that the term “internal” is undefined and 
would require “reviewing all documents issued by all 
MiAmbiente officials” should be rejected. The word “internal” 
is used in its ordinary meaning to distinguish documents 
generated or held within MiAmbiente from documents that 
were transmitted externally (such as the press articles on 
which Panama itself relies).  

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
or materiality must also fail. It relies on the fundamentally 
flawed premise that a document request must necessarily 
support the requesting party’s case, and that this Request 
“paradoxically” would not support Orla’s case. However, as 
set out at paragraphs 9 to 16 of the introduction to these 
Replies to Panama’s Objections, it is well established that a 
party may request documents from the opposing party which 
relate to an issue that is relevant to the case and material to its 
outcome regardless of which party bears the ultimate burden 
of proof.  

For the avoidance of doubt, Orla also incorporates its replies 
as set forth in Request No. 48, mutatis mutandis. 

Existence and Possession, Custody or Control:  

Panama itself alleges at ¶66 of its Counter-Memorial that an 
ecological risk was posed by mining exploration related to the 
Cerro Quema Project in 1993 and 1994, and cites in support of 
this assertion three press articles (Exhibits R-0082-SPA, R-
0083-SPA and R-0084-SPA). If, as Panama alleges, ecological 
damage was being caused by mining exploration in La Pava, 
Quema, and Quemita in 1993-1994, it is reasonable to believe 
that the competent environmental authority would have 
generated or received records relating to those concerns.  

The documents sought are those of MiAmbiente, a ministry of 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to Respondent’s Objections to Claimant’s Redfern 
Schedule dated April 1, 2026 

141 
 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

the Panamanian government. Panama does not dispute that 
MiAmbiente is a State organ. Documents generated by, sent 
to, or maintained by MiAmbiente in the course of its 
regulatory functions relating to mining exploration at La Pava, 
Quema, and Quemita in 1993–1994 are, by definition, in the 
possession, custody, or control of the Republic of Panama.  
Moreover, as set out in paragraphs 29 to 39 of the introduction 
to these Replies, the State is subject to broad, mandatory, and 
non-discretionary obligations to preserve and archive public 
documentation which cover all documents issued, received or 
used by public entities in the exercise of their administrative 
functions. It is therefore reasonable to assume that Panama 
retains these materials.  

51. Save to the extent already 
disclosed in accordance with other 
Requests, the internal 
administrative file (Expediente) 
regarding the Cerro Quema Project 
dated May 1, 2021 to June 30, 2021 
held by:  

(a) MICI; 

(b) MiAmbiente; 

(c) the Comptroller; and/or 

(d) the Office of the President. 

 

Counter-
Memorial 
¶¶17-19, 253  

 

The requested Documents are 
relevant and material to 
Panama’s alleged defense 
based on its invocation of the 
precautionary principle.   

Panama alleges that the 
decision not to approve the 
relevant Category III EsIA was 
made to fulfil “a duty to 
preserve public order” 
(Counter-Memorial ¶253).  

The requested Documents are 
relevant and material to the 
basis (or absence thereof) for 
the decision to withhold the 
EsIA approval in May and 
June 2021, and whether the 
environmental reasons 
advanced by Panama to justify 
its mining policies are made in 
good faith and on a factual 
basis.   

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 
Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”.  Orla solicita de forma genérica 
“the internal administrative file 
(Expediente) regarding the Cerro Quema 
Project”, sin especificar a qué Expediente se 
refiere. En efecto, Orla no identifica 
Solicitud o decisión administrativa alguna 
que hubiera dado lugar a un “Expediente 
sobre el Proyecto Quema” en cada una de las 
entidades que menciona, ni mucho menos un 
número de Expediente que le permita a 
Panamá identificarlo. El Estado aclara que 
los Expedientes de las Solicitudes de 
prórroga y del EsIA Categoría III ya están en 
su poder o ya han sido ofrecidos por Panamá 
en otras Solicitudes (Ver, Solicitudes, 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 51 
in full.  

Specificity: 

Panama’s objection that the Request is not “narrow and 
specific” is without merit. The Request identifies: (i) the 
custodians of the Documents, namely MICI, MiAmbiente, the 
Comptroller, and/or the Office of the President; (ii) the subject 
matter, namely the internal administrative file (Expediente) 
regarding the Cerro Quema Project; (iii) a precise and narrow 
time period, namely May 1, 2021 to June 30, 2021; and (iv) 
the scope is further limited by the exclusion of documents 
already disclosed pursuant to other Requests. This description 
is plainly narrow and specific. 

Panama’s complaint that Orla has not identified “which file it 
is referring to” or a “file number” should be rejected. The 
Request is directed at the administrative file concerning the 
Cerro Quema Project, which is the subject of this arbitration 
and with which all four identified entities were intimately 
involved during the specified period. Panama cannot credibly 
claim uncertainty as to the project or the subject matter in 
question. 

Panama further contends that Orla has not identified any 
application or administrative decision that would have given 
rise to a file on the Cerro Quema Project. This is flatly 
contradicted by the record. During the period May 1 to June 
30, 2021: (a) MiAmbiente’s DEIA issued a Technical Report 
on May 19, 2021 recommending approval of the Category III 
EsIA (C-0200-SPA); (b) Vice Minister Monge signed 
Resolution DV-001-2021 on May 21, 2021 disqualifying 
Minister Concepción (C-0201-SPA); (c) Vice Minister 

Granted as 
revised.  
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13,14,15, y 37), lo cual es suficiente para 
satisfacer la Solicitud de Orla. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados – aparte de los Expedientes 
mencionados en el párrafo anterior – 
“razonablemente se crea que existen” 
(Reglas de la IBA, art. 3(3)(a)(ii)).  Como se 
explicó anteriormente, si bien Orla afirma 
genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. Por si esto fuera 
poco, Orla tampoco explica por qué el MICI, 
la Contraloría o la Presidencia – quienes no 
eran las autoridades competentes para emitir 
la resolución de aprobación del EsIA 
Categoría III – tendrían un Expediente en 
relación con dicho Estudio en el periodo 
indicado. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por los mismos motivos expuestos 
en la Solicitud No. 48, mutatis mutandis. 

En tercer lugar, en relación con los 
Documentos solicitados de MiAmbiente,  el 

Monge then signed Resolution DV-002-2021 on May 28, 
2021 nullifying her own prior resolution (C-0203-SPA); (d) 
Minister Concepción issued Resolution DM-0277-2021 on 
May 31, 2021 delegating the decision (C-0204-SPA); and (e) 
the President instructed MICI and MiAmbiente that “project 
approvals are on hold until things cool down.” (C-212-ENG, 
p. 1). Each of these decisions and instructions necessarily 
generated administrative records and correspondence within 
the identified entities. 

Panama’s assertion that the files for the extension requests and 
the Category III EsIA are “already in [Orla’s] possession or 
have already been provided by Panama in other requests” 
does not address the totality of what is sought. The Request is 
expressly limited to documents “save to the extent already 
disclosed in accordance with other Requests”. It therefore 
seeks precisely those documents that have not already been 
sought or produced – namely, any additional records held by 
MICI, the Comptroller, and the Office of the President 
concerning the Cerro Quema Project during this critical two-
month window, which will include inter-institutional 
correspondence, policy directives, and internal deliberations 
that would not form part of the EsIA administrative file per 
se. 

Existence and Possession, Custody or Control:  

Panama’s assertion that Orla has not established a basis for 
presuming the Documents exist is contradicted by the factual 
record. The period May 1 to June 30, 2021 was one of intense 
governmental activity concerning the Cerro Quema Project, as 
also established by Panama in its own Counter-Memorial: on 
May 19, 2021, the DEIA issued a Technical Report 
recommending approval of the Category III EsIA (Counter-
Memorial ¶251; Memorial ¶152); between May 21 and May 
31, 2021, three separate resolutions were issued by 
MiAmbiente officials concerning the question of who would 
sign the approval resolution (Resolutions DV-001-2021, DV-
002-2021, and DM-0277-2021) (Counter-Memorial ¶252; 
Memorial ¶¶153–155); the President of the Republic 
personally instructed both MICI and MiAmbiente that 
“project approvals are on hold until things cool down” 
(Counter-Memorial ¶254; Memorial ¶157); Panama itself 
alleges that Vice Minister Monge “refrained from approving 
MCQSA’s Category III EIA” during this period for reasons of 
“public interest and public order” in the context of anti-
mining protests (Counter-Memorial ¶¶253, 646). 

It defies credulity to suggest that these decisions (involving 
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Estado advierte que Orla ya tiene en su 
poder, custodia o control el expediente del 
EsIA Categoría III, tal y como resulta de la 
copia de notas e informes del expediente 
administrativo que Orla presentó como 
pruebas documentales y que contienen la 
foliatura del Expediente administrativo (e.g. 
C-36, C-37, C-38, C-39, C-40, C-41).  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

the DEIA, the Vice Minister, the Minister, MICI, and the 
President) did not generate any administrative records beyond 
what has already been produced. The coordination between 
multiple government entities, the Presidential instruction to 
suspend approvals, and the internal deliberations leading to 
Vice Minister Monge’s decision not to sign necessarily would 
have generated inter-institutional communications, 
memoranda, and records of instructions.  Law 38 of 2000 
indeed requires “all administrative actions must be recorded 
in writing and added to the respective file” (Expediente), and 
requires Panama to maintain and regularly update the 
Expediente files. It is therefore reasonable to believe that the 
requested Documents exist. 

The documents sought are those of MICI, MiAmbiente, the 
Office of the Comptroller and the Office of the President. 
Panama does not dispute that these entities are State organs.  
The internal administrative files (Expediente) of MICI, 
MiAmbiente, the Office of the Comptroller and the Office of 
the President are, by definition, in the possession, custody, or 
control of the Republic of Panama. Moreover, Law 38 of 2000 
requires Panama to maintain and regularly update the 
Expediente files. Moreover, as set out in paragraphs 29 to 39 
of the introduction to these Replies, Panama’s document 
retention obligations under Law No. 13 of 23 January 1957, 
Law No. 51 of 22 July 2008 and Article 485 of the Civil 
Procedure Code ensure that the State is subject to broad, 
mandatory, and non-discretionary obligations to preserve and 
archive public documentation and extend beyond formally 
constituted Expedientes and cover all documents issued, 
received or used by public entities in the exercise of their 
administrative functions. It is therefore reasonable to assume 
that Panama retains these materials. The existence of the 
Expediente and related internal Documents is therefore not 
speculative.  

Relevance and Materiality:  

Panama’s objection that Orla has not demonstrated relevance 
or materiality must also fail. First, Panama has not articulated 
its objection beyond a reference to “reasons set forth in 
Request No. 48, mutatis mutandis”.  This cross-reference, 
without further elaboration, is insufficient to discharge 
Panama’s burden of substantiating its objection. Orla 
rearticulates the relevance and materiality of the requested 
Documents, and, for the avoidance of doubt, also incorporates 
its replies set forth in Request No. 48.  

As set already set out in the Relevance and Materiality 
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Comments to this Request, the requested Documents are 
relevant to the case and material to its outcome. The 
Documents are relevant and material to Orla’s claim that 
Panama’s treatment of its investment was neither transparent 
nor candid. Panama itself acknowledges that the President 
instructed the suspension of project approvals (Counter-
Memorial ¶254), yet Orla received no formal communication 
explaining the basis for the delay (Memorial ¶157). The 
internal records would reveal the extent to which Panama’s 
institutions were coordinating to withhold the approval while 
failing to inform Orla of the true reasons, and that the decision 
was arbitrary and politically motivated. The Documents are 
relevant and material to determining whether Panama’s 
invocation of the precautionary principle and its broader 
environmental defence is made in good faith.  

52. Documents containing the results 
of, and internal correspondence 
regarding, the “investigations into 
possible environmental damage 
associated with the Cerro Quema 
Project” conducted by or on behalf 
of ANAM in or around February 
2009.  

 

Counter-
Memorial 
¶¶17-19, 83 

R-0041-ENG 
R-0111-SPA 

The requested Documents are 
relevant and material to 
Panama’s alleged defense 
based on its invocation of the 
precautionary principle.   

Panama contends that the 
opposition to open-pit metal 
mining was “deeply rooted” in 
Panamanian society, and that it 
represented a longstanding 
national movement that Orla 
“knew or should have known” 
about when it invested 
(Counter-Memorial ¶18). 
Specifically, Panama alleges 
that there were significant 
environmental concerns in 
2009 about the Cerro Quema 
Project (Counter-Memorial 
¶83). In support of this 
assertion, Panama relies 
exclusively on two newspaper 
articles (R-0041-ENG and R-
0111-SPA).  

The requested Documents are 
relevant and material to 
establishing whether the 
reasons advanced by Panama 
to justify its mining policies 
are made in good faith and on 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 
Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”.  Orla solicita de forma general 
documentos que  contengan “the results of, 
and internal correspondence regarding, the 
‘investigations into possible environmental 
damage associated with the Cerro Quema 
Project’ conducted by or on behalf of ANAM 
in or around February 2009s”, sin siquiera 
especificar el remitente, destinatario o 
custodio de dichos documentos. Por si esto 
fuera poco, Orla tampoco explica a qué se 
refiere con “internal  correspondence”. Esta 
Solicitud es una fishing expedition e implica 
que, de acoger la misma, se le impondría una 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 52 
in full.  

Specificity: 

Panama’s objection that the Request is not “narrow and 
specific” is without merit.  

The Request identifies: (i) the custodian of the Documents, 
namely ANAM (the predecessor entity to MiAmbiente); (ii) 
the subject matter, namely investigations into possible 
environmental damage associated with the Cerro Quema 
Project, using the language deployed by Panama itself in ¶83 
of its Counter-Memorial; (iii) the relevant time period, 
namely in or around February 2009; and (iv) the type of 
documents sought, namely the results of those investigations 
and internal correspondence regarding them. This description 
is plainly narrow and specific: it identifies a particular 
government entity, a defined subject matter using Panama’s 
own terminology, and a circumscribed time period. 

Panama’s complaint that Orla has failed to specify the 
“sender, recipient, or custodian” is wrong. The custodian is 
expressly identified: ANAM, the entity that Panama itself 
alleges “conducted investigations into potential 
environmental damage associated with the Cerro Quema 
Project” (Counter-Memorial ¶83). It is well established in 
international arbitration that a requesting party is not required 
to identify each document individually; it need only identify a 
sufficiently narrow and specific category. Documents 
generated by or on behalf of ANAM in connection with its 
own investigations into environmental damage at a named 

Granted. 
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a factual basis and/or the 
extent, if any, to which 
MiAmbiente considered the 
allegations made by Panama in 
its submissions – based solely 
on press reporting – in its later 
assessment of the Category III 
EsIA application and resolved 
them in Orla’s favor upon a 
fulsome consideration of the 
factual record. 

carga injustificada y excesivamente gravosa 
a Panamá. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud.  En concreto, 
Orla no explica por qué sería razonable que 
exista “internal correspondence” sobre los 
resultados de las investigaciones de la 
ANAM, más allá de los propios informes de 
inspección. El hecho de que la ANAM haya 
llevado a cabo investigaciones en o alrededor 
de febrero de 2009 no implica, por sí mismo, 
la existencia de correspondencia interna 
específica sobre sus resultados, mucho 
menos, en entidades que ni siquiera 
específica en su Solicitud. Quien tiene la 
carga de probar, al menos prima facie, la 
existencia de los Documentos solicitados es 
Orla. El Tribunal no debe acoger el intento 
de Orla de invertir la carga probatoria, 
pretendiendo que Panamá – sin ninguna 
prueba – verifique la existencia de una 
categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por los mismos motivos expuestos 
en la Solicitud No. 48, mutatis mutandis. De 

project during a defined period constitute precisely such a 
category. 

Panama’s further complaint that Orla has not explained what 
it means by “internal correspondence” should be rejected. The 
term is used in its ordinary meaning to refer to 
communications within ANAM concerning the investigations 
in question, as distinct from communications with third parties 
or publicly available materials. It is neither necessary nor 
practicable for Orla, as the requesting party, to identify the 
individual officials within ANAM who may have been 
involved in conducting or reporting on these investigations. 
The relevant officials are known to Panama, not to Orla, and 
it is reasonable to expect that Panama can identify the 
individuals within its own environmental authority who were 
responsible for or involved in conducting the investigations 
that Panama itself has placed in issue. To characterise this as 
a “fishing expedition” is untenable. 

Existence and Possession, Custody or Control: 

Panama’s assertion that Orla has not established a basis for 
presuming the Documents exist is contradicted by Panama’s 
own pleading: Panama itself alleges in ¶83 of its Counter-
Memorial that “the National Environmental Authority (the 
‘ANAM’), the predecessor entity of the Ministry of the 
Environment (‘MiAmbiente’), conducted investigations into 
potential environmental damage associated with the Cerro 
Quema Project”. It is axiomatic that if ANAM conducted 
investigations into environmental damage, those 
investigations would have generated documentary records – 
including, at a minimum, investigation reports, findings, 
correspondence initiating and concluding the investigations, 
and records of any remedial actions taken or recommended. 

Panama’s objection that “the fact that ANAM conducted 
investigations in or around February 2009 does not, in and of 
itself, imply the existence of specific internal correspondence 
regarding their results, much less within entities that Orla 
does not even specify in its Request” is untenable. First, Orla 
does specify the entity: ANAM. Second, it defies credulity to 
suggest that a government environmental authority could 
conduct investigations into environmental damage at a mining 
project without generating any internal records of its findings. 
The very purpose of such investigations is to assess and 
document environmental conditions. 

The documents sought are those of ANAM, the predecessor 
entity to MiAmbiente, which is a ministry of the Panamanian 
government. Panama does not dispute that MiAmbiente is a 
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hecho la misma Orla confirma que los 
Documentos solicitados son exclusivamente 
relevantes para desvirtuar la posición del 
Estado – en concreto, para confirmar “ the 
extent, if any, to which MiAmbiente 
considered the allegations made by Panama 
in its submissions – based solely on press 
reporting – in its later assessment of the 
Category III EsIA application and resolved 
them in Orla’s favor upon a fulsome 
consideration of the factual record”. Como 
explicamos supra, la exhibición de 
documentos no es un ejercicio para solicitar 
documentos que probarían hechos cuya 
carga corresponde probar a la contraparte o 
para criticar (mediante interrogatorios) la 
supuesta falta de prueba de la contraparte 

En tercer lugar, Orla no ha establecido que 
los documentos internos estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA art. 3.3 (c)(ii)), por los mismos motivos 
expuestos en la Solicitud No. 1, mutatis 
mutandis.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

State organ, and it is well established that the State bears 
responsibility for the records of its predecessor entities. 
Documents generated by ANAM in the course of its statutory 
investigations into environmental damage at the Cerro Quema 
Project are, by definition, in the possession, custody, or 
control of Panama. Moreover, as set out in paragraphs 29 to 
39 of the introduction to these Replies to Panama’s 
Objections, Panama is subject to broad, mandatory, and non-
discretionary obligations to preserve and archive public 
documentation, which cover all documents issued, received or 
used by public entities in the exercise of their administrative 
functions. It is therefore reasonable to assume that Panama 
retains these materials.  

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
and materiality must also fail. It relies on the fundamentally 
flawed premise that a document request may not undermine 
the opposing party’s position. However, Panama 
fundamentally mischaracterizes the purpose of document 
production in international arbitration. As set out at 
paragraphs 9 to 16 of the introduction to these Replies to 
Panama’s Objections, it is well established that a party may 
request documents from the opposing party which relate to an 
issue that is relevant to the case and material to its outcome 
regardless of which party bears the ultimate burden of proof. 
This is not, as Panama suggests, an impermissible 
“interrogation” of the Respondent; it is an ordinary and 
legitimate feature of the document production process in 
international arbitration.  

Moreover, Panama has not articulated its relevance objection 
beyond a bare reference to “reasons set forth in Request No. 
48, mutatis mutandis”. This cross-reference, without further 
elaboration, is insufficient to discharge Panama's burden of 
substantiating its objection. Orla therefore rearticulates the 
relevance and materiality of the requested Documents, and, 
for the avoidance of doubt, also incorporates its replies set 
forth in Request No. 48.  

Panama invokes the precautionary principle as the legal basis 
for Law 407 and its broader defence, asserting that opposition 
to mining was “deeply rooted” in Panamanian society and that 
environmental concerns about the Cerro Quema Project were 
longstanding (Counter-Memorial ¶¶17–19, 83, 347 et seq., 
footnote 494 citing to §2.1.1). Specifically, Panama relies on 
the 2009 ANAM investigations as part of its narrative that 
environmental damage from the project was a persistent and 
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unresolved concern. The examination of ANAM’s own 
records of those investigations is relevant to the case and 
material to its outcome. 

Orla’s case is that the precautionary principle was not 
genuinely motivated by environmental concerns but was 
“conceived and used as a prophylactic to try and shield 
Panama from legal liability” (Memorial ¶¶418-421). 
ANAM’s contemporaneous records from February 2009 are 
therefore squarely relevant and material to determining 
whether Panama’s invocation of environmental concerns is 
made in good faith and on a genuine factual basis, or whether 
it is pretextual. Further, the extent to which MiAmbiente later 
considered the findings of these 2009 investigations in its 
assessment of the Category III EsIA application, which it 
ultimately approved in May 2023 (Memorial ¶223; Counter-
Memorial ¶294), is directly relevant to the case and material 
to its outcome. 

53. Internal Documents kept by either: 

(a) MICI; 

(b) MiAmbiente; 

(c) the Comptroller;  

(d) the Office of the President, 
and/or 

(e) the National Assembly, 

regarding the concept of a social 
license to operate a mining 
concession in Panama and its role in 
guiding the discretion of the 
Ministry in granting mining related 
license and permit applications, 
including those relating to the Cerro 
Quema Project. 

 

Counter-
Memorial 
¶¶17-19, 27, 
87-90 et seq., 
110-111, 145, 
178, 192, 299, 
912 

Panama argues the Cerro 
Quema Project was in critical 
condition and “never obtained 
the social license necessary to 
proceed with mining” 
(Counter-Memorial 
¶145),which Panama uses as a 
justification for delays in 
approving the Category III 
EsIA, extensions to the 
Concession Contracts or the 
Copper Concession (Counter-
Memorial ¶¶27, 87-90 et seq., 
110-111, 145, 178, 192, 299, 
912). Panama does not cite to a 
single provision of 
Panamanian law or regulation 
in support of its assertion that 
the social license is a legal 
requirement for the grant or 
extension of mining 
concessions or permits, 
suggesting that the alleged 
“need” for a social license 
must be premised upon purely 
internal ministry documents.  
to which Orla does not have 
access.   

In limine, Panamá observa que Orla está 
utilizando, de mala fe, la presente fase de 
exhibición de documentos para formular 
alegaciones sobre el fondo de la disputa y 
responder a los argumentos planteados por 
Panamá en su Contestación. En particular, 
Orla pretende cuestionar la existencia misma 
de un requisito de licencia social 
argumentando que no tendría base legal 
(“Panama does not cite to a single provision 
of Panamanian law or regulation in support 
of its assertion that the social license is a legal 
requirement for the grant or extension of 
mining concessions or permits”). La fase de 
exhibición de documentos no es la 
oportunidad procesal para que las Partes 
presenten este tipo de alegaciones y Panamá 
se reserva el derecho de responderlas en el 
momento procesal oportuno. 

Dicho esto, el Estado objeta a esta 
Solicitud, por al menos tres razones, cada 
una suficiente por sí misma para rechazar la 
Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 53 
in full.  

Preliminary observation regarding Panama’s procedural 
complaint:  

Panama’s assertion that Orla is “using, in bad faith, the 
current document production phase to make arguments on the 
merits” is misconceived and should be disregarded. In 
accordance with Article 3(3)(b) of the IBA Rules, Orla is 
required to provide “a description of how the Documents 
requested are relevant to the case and material to its 
outcome”. It is therefore both proper and necessary for Orla to 
explain the factual and legal context in which the requested 
Documents are relevant. That is precisely what Orla has done 
– no more and no less. Panama’s attempt to characterize this 
as impermissible merits argumentation is without foundation 
and appears designed to distract from the weakness of its 
substantive objections. 

Specificity:  

Panama’s objection that the Request is not “narrow and 
specific” and constitutes a “fishing expedition” is without 
merit. The Request identifies: (i) the custodians of the 
Documents, namely five named government entities (MICI, 
MiAmbiente, the Comptroller, the Office of the President, and 
the National Assembly); (ii) the subject matter, namely the 
concept of a social licence to operate a mining concession in 
Panama and its role in guiding the discretion of the Ministry 

Granted as 
revised. 
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artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 
Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita de forma general 
“Internal Documents” de cinco entidades 
distintas (MICI, MiAmbiente, la Contraloría, 
la Oficina de la Presidencia y la Asamblea 
Nacional) respecto del concepto de “licencia 
social”, sin siquiera explicar qué significan 
“Internal Documents”. De hecho, este 
término ni siquiera hace parte de los 
términos definidos de las Solicitudes de 
Orla. Por si esto fuera poco, Orla no 
identifica un tipo específico de documento, 
ni un Expediente administrativo concreto ni 
un rango de fechas que permita delimitar la 
categoría de Documentos solicitados (en 
contra de lo indicado en el párrafo 15.4 de la 
OP. No. 1). La Solicitud abarca, 
literalmente, cualquier documento que esté 
en los archivos de cinco entidades del Estado 
que tenga alguna relación con el concepto de 
licencia social para operar una concesión 
minera, independientemente del año en que 
haya sido emitido.  Esta Solicitud es tan 
amplia y vaga que resulta imposible para el 
Estado saber en qué y cuántos archivos 
tendría que realizar búsqueda.  Con esta 
Solicitud, Orla, evidentemente, persigue 
“trawl through documents to see if they 
support the applicant’s case’”56, lo cual no 
es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que, aparte de los Documentos 
del MICI y MiAmbiente, los Documentos 
solicitados “razonablemente se crea que 

in granting mining-related licences and permit applications, 
including those relating to the Cerro Quema Project; and (iii) 
the type of documents sought, namely internal documents of 
those entities. 

Panama’s complaint that Orla has not explained nor defined 
the term “Internal Documents” should be rejected.  As set out 
at paragraph 21 of the introduction to these Replies to 
Panama’s Objections, “internal documents” are, as the name 
suggests, materials created, used, and stored within an 
organization, intended specifically for those within it, as 
opposed to external to it, such as third parties or public at 
large. The concept is self-evidently clear and routinely used in 
document production requests in international arbitration. 

As to the absence of a date range, this is a direct consequence 
of Panama’s own pleading. Panama asserts that the social 
licence to operate is “the ongoing acceptance of a project by 
the affected communities and stakeholders” (Counter-
Memorial ¶87) and deploys this concept throughout its 
Counter-Memorial as a justification for its conduct spanning 
many years – from the period before Orla’s investment 
through to the enactment of Law 407 (Counter-Memorial 
¶¶27, 87-111, 145, 178, 192, 299, 313, 324, 674, 912). 
Nevertheless, should the Tribunal consider a date range 
necessary, Orla respectfully submits that the period from 2014 
(when Panama’s pleading begins to deploy the concept in 
relation to Cerro Quema) to the date on which Resolutions No. 
95, 96 and 97 were notified to MCQSA (December 15, 2023) 
would be appropriate. 

Panama’s further objection that Orla has failed to identify a 
“specific administrative file” is without merit. Orla, as the 
requesting party, is not privy to how Panama organises its 
internal records and archives across five government entities. 
It is unreasonable to require Orla to identify the particular 
filing system, depository, or administrative docket in which 
Panama maintains the relevant documents. Orla has identified 
a specific and narrow category of documents by reference to 
their subject matter, custodian, and type; it is Panama – not 
Orla – that is in a position to know which depositories and 
filing systems to search, and who has the burden to do so. 

Existence and Possession, Custody or Control:  

Panama’s assertion that Orla has not established a basis for 
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existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En concreto, 
Orla no explica por qué sería razonable que 
existan “Internal Documents” sobre el 
concepto de licencia social en la Contraloría, 
la Presidencia y la Asamblea Nacional 
cuando ni siquiera menciona estas entidades 
en su justificación a la Solicitud. 
Adicionalmente, la Contraloría es la entidad 
encargada de la fiscalización del erario 
público y no interviene en la formulación de 
políticas o regulación minera. Orla no ha 
explicado porqué sería razonable presumir 
que, en estas circunstancias, existen en la 
Contraloría documentos internos sobre el 
concepto de licencia social. Quien tiene la 
carga de probar, al menos prima facie, la 
existencia de los Documentos solicitados es 
Orla. El Tribunal no debe acoger el intento 
de Orla de invertir la carga probatoria, 
pretendiendo que Panamá - sin ninguna 
prueba - verifique la existencia de una 
categoría de documentos excesivamente 
amplia y especulativa. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)). De hecho, ni siquiera intenta dar 
explicación alguna, lo cual justifica que su 
Solicitud sea rechazada in limine. La 
justificación de que da Orla – i.e., que 
Panamá “does not cite to a single provision 
of Panamanian law or regulation” en apoyo 
de la licencia social y que, por tanto, dicho 
concepto “must be premised upon purely 
internal ministry documents” – no  establece 
relevancia o materialidad alguna; constituye, 
más bien, una alegación sobre el fondo de la 
controversia disfrazada de Solicitud de 

presuming the Documents exist is largely self-defeating. 
Panama itself concedes that its objection applies only to 
documents “apart from the MICI and MiAmbiente 
documents”, thereby acknowledging that documents from 
MICI and MiAmbiente regarding the social licence concept 
are reasonably believed to exist. In any event, if, as Panama 
contends, the social licence to operate was a critical factor 
guiding ministerial discretion in the handling of Orla’s 
applications, then the basis upon which this extra-legal 
concept was applied to Orla’s detriment must be documented 
somewhere within the government entities that applied it. It is 
therefore reasonable to believe that MICI and MiAmbiente – 
the two entities principally responsible for the decisions in 
question – generated or received internal documents 
explaining how and why the social licence concept was to be 
applied. The fact that Panama does not cite to a single 
provision of Panamanian law or regulation in support of the 
social licence requirement makes the existence of internal 
guidance documents all the more probable: if the requirement 
does not derive from legislation, it must derive from internal 
policy, practice, or instructions. 

As to the remaining entities (the Comptroller, the Office of the 
President, and the National Assembly), Panama’s objection is 
equally without foundation, and is contradicted by Panama’s 
own pleading. Panama deploys the concept of a “social 
licence to operate” as a defence, by relying on the absence of 
a social licence as a justification for the delay in approving the 
Category III EsIA and the extensions to the Concession 
Contracts (Counter-Memorial ¶¶145, 178, 192, 299, 674). 
With respect to the Comptroller, Panama’s assertion that this 
entity “does not participate in the formulation of mining 
policies” is contradicted by the Comptroller’s active role in 
the Cerro Quema matter. The Comptroller conditioned the 
endorsement of the Addenda to the Concession Contracts to 
the granting of the Category III EsIA (Memorial ¶¶186-187; 
Counter-Memorial ¶265). This demonstrates that the 
Comptroller was actively engaged in decisions regarding 
mining concessions and their viability. It is reasonable to 
believe that the Comptroller’s Office holds internal 
documents reflecting its consideration of the concept of a 
“social license” in connection with its refusal to endorse the 
MCQSA extensions. As to the Office of the President, it is 
undisputed that the President was personally and directly 
involved in decisions affecting the Cerro Quema Project: for 
instance, the President personally instructed both MICI and 
MiAmbiente that “project approvals are on hold until things 
cool down” (Counter-Memorial ¶254; Memorial ¶157). It is 
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exhibición.   

Dicho esto, si lo que pretende Ora es 
desvirtuar la posición del Estado relativa a la 
importancia de la licencia social en el 
contexto de concesiones mineras, la 
Solicitud de Orla igual debe ser rechazada 
por una razón fundamental: como 
explicamos supra, la exhibición de 
documentos no es un ejercicio para solicitar 
documentos que probarían hechos cuya 
carga corresponde probar a la contraparte o 
para criticar (mediante interrogatorios) la 
supuesta falta de prueba de la contraparte. 
Sin embargo, esto es lo único que podría 
buscar la Demandante con esta Solicitud. 
Orla no solicita los Documentos para probar 
alguna afirmación hecha en su Demanda. De 
hecho, no identifica un solo argumento en 
sus escritos que pudiera verse respaldado por 
el contenido de los Do 

umentos solicitados ni algún párrafo de su 
Demanda que pudiera ser relevante. 
Paradójicamente, el propio argumento de 
Orla de que no existe un fundamento legal 
para el concepto de licencia social socava la 
relevancia y materialidad de su Solicitud: si 
según Orla la licencia social carece de base 
legal, no se entiende cómo documentos 
internos sobre ese mismo concepto serían 
relevantes para su caso y relevantes para la 
resolución del caso. 

Esta Solicitud no es más que un intento de 
convertir la fase de exhib 

ción de documentos en un interrogatorio a la 
Demandada, lo cual no puede ser amparado 
por el Tribunal. Panamá se reserva el 
derecho de responder a los cuestionamientos 
realizados por la Demandante en el momento 
procesal oportuno. 

En tercer lugar, aparte de los documentos 
que consten en un Expediente, Orla no ha 
establecido que los Documentos Solicitados 
estén en poder, custodia o control de Panamá 
(Reglas de la IBA art. 3.3 (c)(ii)), por los 
mismos motivos expuestos en la Solicitud 

therefore reasonable to believe that the Office of the President 
holds internal documents reflecting its consideration of the 
concept of a “social license” including in connection with 
approvals relating to the Cerro Quema Project.  As to the 
National Assembly, it debated and enacted Law 407, which 
Panama itself contends was motivated by the lack of social 
acceptance of mining (Counter-Memorial ¶¶343-378). It is 
therefore overwhelmingly likely that the National Assembly 
holds internal documents concerning the social licence 
concept. 

Panama’s objection that Orla has not established that the 
documents are in its possession, custody, or control is 
unsustainable. The documents sought are those of five named 
organs of the Panamanian State. Documents generated by, 
sent to, or maintained by MICI, MiAmbiente, the Comptroller, 
the Office of the President, and the National Assembly in the 
course of their functions are, by definition, in the possession, 
custody, or control of the Republic of Panama.  

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
and materiality must also fail. Panama’s assertion that Orla 
“does not even attempt to provide any explanation” of 
relevance and materiality is incorrect. Orla has explained that 
the Documents are relevant and material to establishing the 
basis (or absence thereof) for the application of the social 
licence concept to guide governmental discretion in relation to 
Orla’s permits and concessions.   

More fundamentally, Panama’s objection relies on the flawed 
premise that document requests must support the requesting 
party’s own case. As set out at paragraphs 9 to 16 of the 
introduction to these Replies to Panama’s Objections, it is well 
established that a party may request documents relating to any 
issue that is relevant to the case and material to its outcome, 
regardless of which party bears the burden of proof. Panama’s 
characterization of this Request as “an attempt to turn the 
document production phase into an interrogation of the 
Respondent” is unfounded. The purpose of document 
production is precisely to enable each party to obtain 
documents in the possession of the other party that are relevant 
to the case and material to its outcome. Orla is seeking 
documents that go to the heart of one of Panama’s 
justifications for its conduct. This is the paradigmatic purpose 
of document production. 

Panama’s further argument that Orla’s position on the absence 
of a legal basis for the social licence “undermines the 
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No. 1, mutatis mutandis.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

relevance and materiality” of the Request is a non sequitur. 
The relevance of the requested Documents lies precisely in 
their capacity to reveal whether the social licence concept had 
any formal policy basis within the government, or whether it 
was invoked as a pretext for withholding approvals to which 
MCQSA was entitled.   

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 53 – Revised Formulation:  

Internal Documents kept by either: 

(a) MICI; 

(b) MiAmbiente; 

(c) the Comptroller;  

(d) the Office of the President, and/or 

(e) the National Assembly, 

regarding the concept of a social license to operate a mining 
concession in Panama and its role in guiding the discretion of 
the Ministry in granting mining related license and permit 
applications, including those relating to the Cerro Quema 
Project from 2014 to December 15, 2023.   

54. Documents exchanged between 
either MiAmbiente, MICI, the 
Comptroller, the Office of the 
President, the National Assembly 
and regional officials in the 
Province of Los Santos regarding 
the Cerro Quema Project. 

 

Counter-
Memorial 
¶¶17-19, 27, 
87-90 et seq., 
110-111, 145, 
178, 192, 299, 
912 

Panama argues the Cerro 
Quema Project was in critical 
condition and “never obtained 
the social license necessary to 
proceed with mining” 
(Counter-Memorial 
¶145),which Panama uses as a 
justification for delays in 
approving the Category III 
EsIA as well as its failure to 
extend the Concession 
Contracts or grant the Copper 
Concession (Counter-
Memorial ¶¶ 27, 87-90 et 
seq., 110-111, 145, 178, 192, 
299, 912). As a member of the 
American Convention on 
Human Rights, Panama owes 
obligations, such as the right to 
allow participation in decisions 

In limine, Panamá observa que Orla está 
utilizando, de mala fe, la presente fase de 
exhibición de documentos no sólo para 
responder a los argumentos planteados por 
Panamá en su Contestación, sino, peor aún,  
para formular alegaciones sobre el fondo de 
la disputa completamente nuevas y que no 
habían sido formuladas en la Demanda – en 
concreto, que, bajo la Convención 
Americana de Derechos Humanos, Panamá 
tendría la obligación de hacer consultas 
“with regional officials in the Province of Los 
Santos”, “in addition to the consultations 
conducted by MCQSA”, y que, al no hacerlo, 
de alguna forma confirmaría que Panamá 
“acted arbitrarily in refusing to grant 
necessary approvals” (i.e., la aprobación del 
EsIA categoría III, la prórroga de las 
Concesiones de Oro y Plata y el otorgamiento 
de la Concesión de Cobre). La fase de 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 54 
in full.  

Preliminary observation regarding Panama’s procedural 
complaint:  

Panama’s assertion that Orla is “using, in bad faith, the 
current document production phase to make arguments on the 
merits” is misconceived and should be disregarded. In 
accordance with Article 3(3)(b) of the IBA Rules, Orla is 
required to provide “a description of how the Documents 
requested are relevant to the case and material to its 
outcome”. It is therefore both proper and necessary for Orla to 
explain the factual and legal context in which the requested 
Documents are relevant. That is precisely what Orla has done 
– no more and no less. Panama’s attempt to characterize this 
as impermissible merits argumentation is without foundation 
and appears designed to distract from the weakness of its 
substantive objections. 

Granted as 
revised. 
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affecting the environment. 
Panama submitted no 
documentation to suggest that 
it conducted any consultation 
in addition to the consultations 
conducted by MCQSA.  

The requested Documents are 
relevant and material to 
determining whether Panama 
took the opportunity to carry 
out consultations with regional 
officials in the Province of Los 
Santos, and the outcome of 
such consultations or instead 
acted arbitrarily in refusing to 
grant necessary approvals. 

exhibición de documentos no es la 
oportunidad procesal para que las Partes 
presenten este tipo de alegaciones y, mucho 
menos, reclamos completamente nuevos y, 
por ende, inadmisibles.  Panamá se reserva 
todos sus derechos al respecto, incluido el de 
reclamar formalmente su inadmisión en el 
momento procesal oportuno.  

Dicho esto, el Estado objeta a esta 
Solicitud, por al menos tres razones, cada 
una suficiente por sí misma para rechazar la 
Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 
Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita genéricamente 
documentos intercambiados entre múltiples 
entidades  (MiAmbiente, MICI, la 
Contraloría, la Oficina de la Presidencia, la 
Asamblea Nacional) y “regional officials in 
the Province of Los Santos” respecto del 
Proyecto Cerro Quema, sin siquiera definir 
quiénes son los “regional officials” de toda 
la provincia de Los Santos. La Solicitud, 
como está redactada, pretende que Panamá, 
busque en los archivos de todos los 
funcionarios públicos de todas las oficinas 
regionales de todas las entidades de los 
Santos sobre el Proyecto de Cerro Quema. 
Por si esto fuera poco, la Solicitud de Orla se 
refiere a documentos completamente 
indeterminados (i.e., documentos 
“regarding the Cerro Quema Project”) sin 
ningún tipo de guía y sin ningún rango de 

Panama’s characterization of Orla’s reference to the American 
Convention on Human Rights as an “entirely new and, 
therefore, inadmissible claim” is unfounded. Orla has not 
advanced a new claim; it has simply articulated the reasons for 
which the requested Documents are reasonably believed to 
exist, as discussed below.  Panama’s attempt to characterise 
this as impermissible merits argumentation appears designed 
to distract from the weakness of its substantive objections. 

Specificity:  

The Request identifies: (i) the custodians of the Documents, 
namely five named government entities (MiAmbiente, MICI, 
the Comptroller, the Office of the President, and the National 
Assembly) and regional officials in the Province of Los 
Santos; (ii) the subject matter, namely the Cerro Quema 
Project; and (iii) the type of documents sought, namely 
documents exchanged between those entities and regional 
officials. Orla withdraws the request insofar as it relates the 
National Assembly, noting Panama’s observation that it 
would not ordinarily exchange correspondence with regional 
officials on matters relating to the Cerro Quema Project. 

Panama’s complaint that Orla has not defined who the 
“regional officials” of the Province of Los Santos are is 
contrived. The term “regional officials” is used in its ordinary 
meaning to refer to officials of regional or local government 
in the Province of Los Santos. 

As to the absence of a date range, the relevance of exchanges 
between central government entities and regional officials in 
Los Santos regarding the Cerro Quema Project spans the 
entirety of the period in which Panama’s own Counter-
Memorial alleges that regional opposition to the project was 
building. Panama itself traces this opposition from the 1990s 
through to the enactment of Law 407. Nevertheless, should the 
Tribunal consider a date range necessary, Orla respectfully 
submits that the period from December 1, 2016 (when Orla 
acquired the project) to the date Resolutions Nos. 95, 96 and 
97 were notified to MCSQA (December 15, 2023) would be 
appropriate. 

Panama’s further objection that Orla has failed to identify a 
“specific administrative file” is without merit. Orla, as the 
requesting party, is not privy to how Panama organizes its 
internal records and archives across central government 
entities and the regional offices in Los Santos. It is 
unreasonable to require Orla to identify the particular filing 
system, depository, or administrative docket in which Panama 
maintains the relevant documents. Orla has identified a 
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fechas que permita delimitar la categoría de 
Documentos Solicitados (contrario a lo 
indicado en el párrafo 15.4 de la OP No. 1). 
Esta Solicitud es tan amplia y vaga que 
resulta imposible para el Estado saber en qué 
y cuántos archivos tendría que realizar 
búsqueda. Esta Solicitud es, evidentemente, 
una fishing expedition e implica que, de 
acoger la misma, se le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En concreto, 
Orla no explica por qué sería razonable 
presumir que, aparte del MICI, MiAmbiente 
y Presidencia,  las demás entidades 
mencionadas intercambiaron 
correspondencia con “funcionarios 
regionales” no identificados de la Provincia 
de Los Santos respecto del Proyecto Cerro 
Quema, máxime cuando ello excede la 
competencia de la Contraloría y la Asamblea 
Nacional. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)). 

specific and narrow category of documents by reference to 
their subject matter, custodian, and type; it is Panama (not 
Orla) that is in a position to know which depositories and 
filing systems to search, and who has the burden to do so.  

It is neither necessary nor practicable for Orla, as the 
requesting party, to identify the individual officials within 
these entities who may have been involved in exchanging 
correspondence with regional officials. The relevant officials 
are known to Panama, not to Orla, and it is reasonable to 
expect that Panama can identify the individuals within its own 
institutions who communicated with regional officials in Los 
Santos regarding the Cerro Quema Project. To characterize 
this as a “fishing expedition” is untenable. 

Existence:  

As a member of the American Convention on Human Rights, 
Panama owes obligations, such as the right to allow 
participation in decisions affecting the environment. On this 
basis, it is reasonable to believe that Panama (through either 
MiAmbiente, MICI, the Comptroller, or the Office of the 
President) communicated with the regional officials in the 
Province of Los Santos regarding the Cerro Quema Project. In 
any event, by limiting its existence objection to documents with 
the Comptroller and the National Assembly, Panama 
acknowledges the existence of such documents between the 
regional officials from the Province of Los Santos and MICI, 
MiAmbiente and the Office of the Presidency.   

Possession, Custody or Control:  

The Documents sought are those exchanged between organs 
of the Panamanian State. Documents generated by, sent to, or 
maintained by these entities in the course of their functions 
relating to the Cerro Quema Project are, by definition, in the 
possession, custody, or control of Panama (see also 
paragraphs 29 to 39 of the introduction to these Replies). 

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
or materiality must also fail. 

First, Panama’s arguments regarding Orla’s reference to the 
American Convention on Human Rights and its assertion that 
Orla is advancing an “entirely new and, therefore, 
inadmissible claim” are misplaced in the context of a 
relevance and materiality objection. Orla’s reliance on the 
American Convention on Human Rights is directed at 
demonstrating that there is a reasonable basis to believe that 
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Primero, Orla no explica (y ni siquiera 
identifica) qué alegación específica de su 
Demanda pretende probar con los 
Documentos solicitados. De hecho, Orla ni 
siquiera cita un solo párrafo de su Demanda 
que sea relevante para esta Solicitud.   En 
realidad, y como se anticipó supra, lo que 
Orla supuestamente pretende probar es un 
reclamo completamente nuevo y, por ende, 
inadmisible – i.e., que, bajo la Convención 
Americana de Derechos Humanos, Panamá 
tendría la obligación de hacer consultas 
“with regional officials in the Province of Los 
Santos”, “in addition to the consultations 
conducted by MCQSA” y que, al no hacerlo, 
de alguna forma confirmaría que Panamá 
“acted arbitrarily in refusing to grant 
necessary approvals” (i.e., la aprobación del 
EsIA categoría III, la prórroga de las 
Concesiones de Oro y Plata y la concesión de 
Cobre). 

Segundo, si lo que pretende Ora es desvirtuar 
la posición del Estado  relativa a la 
importancia de la licencia social en el 
contexto de concesiones mineras (y no 
probar un reclamo nuevo), la Solicitud de 
Orla igual debe ser rechazada por una razón 
fundamental: como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Panamá se reserva el 
derecho de responder a los cuestionamientos 
realizados por la Demandante en el momento 
procesal oportuno. 

Tercero, Orla tampoco explica cómo 
documentos genéricos sobre el Proyecto 
Cerro Quema, intercambiados entre 
entidades estatales y funcionarios regionales 
(no identificados) serían relevantes para 
establecer si Panamá llevó a cabo ciertas 
consultas (supuestamente obligatorias bajo 
la Convención Americana de Derechos 
Humanos) y si actuó arbitrariamente “in 
refusing to grant necessary approvals”. De 

the requested Documents exist (namely, that Panama, as a 
party to the Convention, owes obligations regarding public 
participation in environmental decision-making, and that it is 
therefore reasonable to expect that Panama’s institutions 
would have generated records of consultations with regional 
officials in the Province of Los Santos). This goes to the 
question of whether such documents are reasonably believed 
to exist under Article 3(3)(a)(ii) of the IBA Rules, and not to 
whether such documents are relevant to the case and material 
to its outcome under Article 3(3)(b).  

As already set out in the Relevance and Materiality Comments 
to the Request, Panama places the concept of “social license” 
at the very centre of its defence. It argues that MCQSA “never 
obtained the social license necessary to proceed with mining” 
(Counter-Memorial ¶145) and relies upon this alleged lack 
of social acceptance as a justification for its failure to extend 
the Concession Contracts, grant the Copper Concession, and 
approve the Category III EsIA (Counter-Memorial ¶¶27, 
87–90 et seq., 110–111, 178, 192, 299, 912). Having placed 
these matters squarely in issue, Panama cannot now refuse 
production of documents that would reveal whether its own 
governmental organs actually conducted consultations with 
the very regional officials whose views it claims were 
determinative. The requested Documents are directly relevant 
to Orla’s claims of arbitrary and non-transparent treatment 
(Memorial ¶¶306 et seq., 347 et seq.) and material to the 
Tribunal’s assessment of whether Panama’s invocation of the 
social license defence is supported by any contemporaneous 
factual foundation, or whether it is an ex post rationalization. 

Panama’s further argument that “the production of documents 
is not an exercise for requesting documents that would prove 
facts the burden of which lies with the opposing party” 
fundamentally mischaracterizes the purpose of document 
production. As set out at paragraphs 9 to 16 of the introduction 
to these Replies to Panama’s Objections, it is well established 
that a party may request documents from the opposing party 
which relate to an issue that is relevant to the case and material 
to its outcome, regardless of which party bears the ultimate 
burden of proof on that issue. Panama’s attempt to recast 
Orla’s articulation of relevance as an impermissible 
“interrogation of the Respondent” should be rejected. The 
purpose of document production is precisely to enable each 
party to obtain documents in the possession of the other party 
that are relevant to the case and material to its outcome. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to Respondent’s Objections to Claimant’s Redfern 
Schedule dated April 1, 2026 

155 
 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

hecho, Orla ni siquiera  específica a qué 
consultas se refiere ni por qué la supuesta 
obligación de hacer dichas consultas bajo la 
Convención Americana de Derechos 
Humanos sería de alguna forma material 
para el análisis de la responsabilidad 
internacional del Estado bajo el Tratado.  

Como ya explicamos, una simple afirmación 
genérica de que los Documentos solicitados 
serían relevantes y materiales para la 
resolución del caso no cumple con el 
estándar del artículo 3(3)(b) de las Reglas de 
la IBA.  

En tercer lugar, aparte de los documentos 
que consten en un Expediente, Orla no ha 
establecido que los Documentos Solicitados 
estén en poder, custodia o control de Panamá 
(Reglas de la IBA art. 3.3 (c)(ii)), por los 
mismos motivos expuestos en la Solicitud 
No. 1, mutatis mutandis.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

raised as to specificity, and seeking a pragmatic way forward: 

Request No. 54 – Revised Formulation:  

Documents exchanged between either MiAmbiente, MICI, the 
Comptroller, the Office of the President, the National Assembly 
and regional officials in the Province of Los Santos regarding 
the Cerro Quema Project including but not limited to:  

(i) the level of community support for, or opposition to, the 
Cerro Quema Project; 

(ii) any consultations conducted or proposed to be conducted 
with communities in the Province of Los Santos regarding the 
Cerro Quema Project; 

(iii) any assessments of environmental risks, ecological damage, 
or social impacts associated with the Cerro Quema Project; 
and/or 

(iv) any policy directives, instructions, or guidance regarding the 
treatment of the Cerro Quema Project, 

between December 1, 2016 and December 15, 2023.  

55. Documents and correspondence 
regarding the Cerro Quema Project 
exchanged between either 
MiAmbiente, MICI, the 
Comptroller, the Office of the 
President, the National Assembly 
and municipal officials and either: 

(a) district officials of Tonosí; 

(b) district officials of Macaracas; 

(c) district officials of Las Tablas. 

 

Counter-
Memorial 
¶¶17-19, 27, 
87-90 et seq., 
110-111, 145, 
178, 192, 299, 
912  

 

Panama argues the Cerro 
Quema Project was in critical 
condition and “never obtained 
the social license necessary to 
proceed with mining” 
(Counter-Memorial 
¶145),which Panama uses as a 
justification for delays in 
approving the Category III 
EsIA as well as its failure to 
extend the Concession 
Contracts or grant the Copper 
Concession (Counter-
Memorial ¶¶27, 87-90 et 
seq., 110-111, 145, 178, 192, 
299, 912). As a member of the 
American Convention on 
Human Rights, Panama owes 
obligations, such as the right to 
allow participation in decisions 
affecting the environment. 
Panama submitted no 

El Estado objeta a esta Solicitud, por las 
mismas razones expuestas en la Solicitud 
No. 54, mutatis mutandis, así como las 
siguientes razones adicionales. 

En primer lugar, la categoría de 
Documentos solicitados por Orla no es 
“concreta y específica” (Reglas de la IBA, 
artículo 3(3)(a)(ii)). Orla solicita 
“Documents and correspondence” 
intercambiados entre cinco entidades 
distintas (MiAmbiente, MICI, la 
Contraloría, la Oficina de la Presidencia y la 
Asamblea Nacional) y funcionarios de tres 
distritos (Tonosí, Macaracas y Las Tablas). 
Sin embargo, Orla no identifica los “district 
officials” a los que se dirige su Solicitud y 
tampoco identifica el asunto específico de 
los documentos más allá de una referencia 
genérica al Proyecto Cerro Quema.  
Además, contrario a lo que exige el párrafo 
15.4 de la OP No.1, Orla no identifica un 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 55 
in full.  

Considering Panama incorporates its objections to Request 
No. 54 mutatis mutandis, Orla incorporates by reference its 
replies to Request No. 54, mutatis mutandis, and offers the 
following additional submissions. 

Specificity:  

Panama’s objection that the Request is not “narrow and 
specific” is without merit, and Panama’s incorporation of its 
objection from Request No. 54 mutatis mutandis does not 
strengthen its position. 

The Request identifies: (i) the custodians of the Documents, 
namely five named government entities (MiAmbiente, MICI, 
the Comptroller, the Office of the President, and the National 
Assembly); (ii) the counterparties to the communications, 
namely municipal or district officials of Tonosí, Macaracas, 
and Las Tablas – the three districts at the junction of which 
the Cerro Quema Project is located (Counter-Memorial 

Granted as 
revised.  
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documentation to suggest that 
it conducted any consultation 
in addition to the consultations 
conducted by MCQSA.  

The requested Documents are 
relevant and material to 
determining whether Panama 
took the opportunity to carry 
out consultations with district 
officials in Tonosí, Macaracas 
and Las Tablas, and the 
outcome of such consultations 
or instead acted arbitrarily in 
refusing to grant necessary 
approvals.   

periodo temporal que delimite la categoría 
de Documentos solicitados. Pretender que 
Panamá busque toda “correspondence” 
entre cinco entidades estatales y un número 
indeterminado de funcionarios distritales de 
tres distritos, sobre cualquier tema 
vagamente vinculado al Proyecto Cerro 
Quema, sin limitación temporal alguna, 
constituye una fishing expedition abusiva e 
implica que, de acoger la misma, se le 
impondría una carga injustificada y 
excesivamente gravosa a Panamá. 

En segundo lugar, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En concreto, 
Orla no explica por qué sería razonable 
presumir que, aparte del MICI, MiAmbiente 
y Presidencia, las demás entidades 
mencionadas intercambiaron 
correspondencia con “ district officials ” no 
identificados de Tonosí, Macaracas y Las 
Tablas, respecto del Proyecto Cerro Quema, 
máxime cuando ello excede la competencia 
de la Contraloría y la Asamblea Nacional. 
Quien tiene la carga de probar, al menos 
prima facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

¶50); (iii) the subject matter, namely the Cerro Quema 
Project; and (iv) the type of documents sought, namely 
documents and correspondence exchanged between those 
entities and district or municipal officials. To characterise this 
as a “fishing expedition” is untenable. 

Orla withdraws the request insofar as it relates to the National 
Assembly, noting Panama’s observation that these entities 
would not ordinarily exchange correspondence with 
municipal and district officials on matters relating to the Cerro 
Quema Project. 

Panama’s complaint that Orla does not identify the officials to 
whom its Request is addressed is contrived.  The record 
identifies by name numerous officials from Tonosí, 
Macaracas, and Las Tablas who engaged with central 
government entities regarding the project. These include the 
Mayor of Tonosí (Manuel Montenegro), the Mayor of 
Macaracas (Eliecer Cortez), and various representatives of 
those districts. In any event, it is neither necessary nor 
practicable for Orla, as the requesting party, to identify the 
individual officials within those institutions who may have 
been involved in such communications. The relevant officials 
are known to Panama, and it is reasonable to expect that 
Panama can identify the individuals within MiAmbiente, 
MICI, the Comptroller, and the Office of the President, who 
were responsible for communicating with the municipal and 
district officials of Tonosí, Macaracas and Las Tablas. 

Panama’s objection that the Request does not identify “the 
specific subject matter of the documents beyond a generic 
reference to the Cerro Quema Project” ignores the obvious 
narrowing effect of identifying both the custodians and the 
counterparties. The Request does not seek all documents of 
these entities; it seeks only documents exchanged with 
municipal and district officials of three named districts 
regarding the Cerro Quema Project. This is a plainly narrow 
and specific category.  

As to the absence of a date range, the relevance of exchanges 
between central government entities and district officials in 
Tonosí, Macaracas, and Las Tablas regarding the Cerro 
Quema Project spans the entirety of the period in which 
Panama’s own Counter-Memorial alleges that district-level 
opposition to the project was building. Panama itself traces 
this opposition starting from 1997 (Counter-Memorial ¶¶70-
72) through to the enactment of Law 407. Nevertheless, 
should the Tribunal consider a date range necessary, Orla 
respectfully submits that the period from December 1, 2016 
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 (when Orla acquired the project) to the date Resolutions Nos. 
95, 96 and 97 were notified to MCSQA (December 15, 2023) 
would be appropriate.  

Existence: 

As a member of the American Convention on Human Rights, 
Panama owes obligations, such as the right to allow 
participation in decisions affecting the environment. On this 
basis, it is reasonable to believe that Panama (through either 
MiAmbiente, MICI, the Comptroller, or the Office of the 
President) communicated with the district or municipal officials 
in Tonosí, Macaracas, and Las Tablas regarding the Cerro 
Quema Project. Moreover, the record establishes that it is 
reasonable to believe that such documents exist. For instance, 
letters of support were sent by the Mayor of Tonosí and the 
Mayor of Macaracas to MICI Minister Martinez in December 
2020, expressing their support for the development of the 
Cerro Quema mine and emphasising the significant 
employment opportunities generated by the project 
(Memorial ¶127; C-0156-SPA). In any event, as with Request 
No. 54, Panama itself concedes that its objection applies only 
to documents “apart from the MICI, MiAmbiente, and the 
Presidency”, thereby acknowledging that documents from 
MICI, MiAmbiente, and the Office of the President regarding 
exchanges with officials of Tonosí, Macaracas, and Las 
Tablas are reasonably believed to exist. 

Possession, Custody or Control:  

The Documents sought are those exchanged between organs 
of the Panamanian State. Documents generated by, sent to, or 
maintained by these entities in the course of their functions 
relating to the Cerro Quema Project are, by definition, in the 
possession, custody, or control of Panama. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 55 – Revised Formulation:  

Documents and correspondence regarding the Cerro Quema 
Project, including:  

(i) the level of community support for, or opposition to, the 
Cerro Quema Project; 

(ii) any consultations conducted or proposed to be conducted 
with communities in the Province of Los Santos regarding the 
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Cerro Quema Project; 

(iii) any assessments of environmental risks, ecological damage, 
or social impacts associated with the Cerro Quema Project; 
and/or 

(iv) any policy directives, instructions, or guidance regarding the 
treatment of the Cerro Quema Project, 

exchanged between either MiAmbiente, MICI, the Comptroller, 
the Office of the President, the National Assembly, and 
municipal officials and either: 

(a) municipal or district officials of Tonosí; 

(b) municipal or district officials of Macaracas; 

(c) municipal or district officials of Las Tablas; 

between December 1, 2016 and December 15, 2023. 

56. Documents containing 
MiAmbiente, MICI, Comptroller, 
or Office of the President records of 
local consultations regarding the 
Cerro Quema Project in: 

(a) the district of Tonosí; 

(b) the district of Macaracas; 
and/or 

(c) the district of Las Tablas.    

 

See references 
to Request 55 
above 

Please refer to the 
explanation for Request 55 
above. 

El Estado objeta a esta Solicitud, por las 
mismas razones expuestas en las Solicitudes 
No. 54 y 55, mutatis mutandis, así como la 
siguiente razón adicional.  

En primer lugar, la categoría de 
Documentos solicitados por Orla no es 
“concreta y específica” (Reglas de la IBA, 
artículo 3(3)(a)(ii)). Orla solicita 
documentos que contengan “records of local 
consultations” de cuatro entidades distintas 
(MiAmbiente, MICI, la Contraloría y la 
Oficina de la Presidencia, sin siquiera 
explicar qué significa “local consultations” 
ni precisar qué tipo de “records” busca. 
Además, contrariamente a lo que exige el 
párrafo 15.4 de la OP No. 1, Orla no 
identifica un periodo temporal que delimite 
la categoría de Documentos solicitados. 
Pretender que Panamá busque en cuatro 
entidades distintas cualquier documento 
vagamente vinculado a supuestas “local 
consultations”, sin limitación temporal 
alguna constituye una fishing expedition 
abusiva e implica que, de acoger la misma, 
se le impondría una carga injustificada y 
excesivamente gravosa a Panamá. 

En segundo lugar,  la Solicitud de Orla es 
especulativa, pues no establece ninguna base 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 56 
in full.  

Considering Panama incorporates is objections to Request 
Nos. 54 and 55 mutatis mutandis, for the avoidance of doubt 
Orla incorporates by reference its replies to Request Nos. 54 
and 55, mutatis mutandis, and offers the following additional 
submissions. 

Specificity:  

Panama’s objection that the Request is not “narrow and 
specific” is without merit. The Request identifies: (i) the 
custodians of the Documents, namely four named government 
entities (MiAmbiente, MICI, the Comptroller, and the Office 
of the President); (ii) the subject matter, namely local 
consultations regarding the Cerro Quema Project in Tonosí, 
Macaracas, and Las Tablas, the three districts at the junction 
of which the Cerro Quema Project is located (Counter-
Memorial ¶50); and (iv) the type of documents sought, 
namely documents containing records of those consultations. 
This description is plainly narrow and specific. 

Panama’s complaint that Orla has not explained what “local 
consultations” means is contrived. The term “local 
consultations” is used in its ordinary meaning to refer to any 
engagement, dialogue, or consultation process conducted by 
or on behalf of the identified government entities with 
officials, communities, or stakeholders in the three named 
districts concerning the Cerro Quema Project. This is not an 

Granted as 
revised.  
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para presumir que los Documentos 
solicitados (al menos, con respecto a la 
Contraloría) “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En concreto, 
Orla no explica por qué sería razonable 
presumir que la Contraloría intercambió 
correspondencia con “ district officials ” no 
identificados de Tonosí, Macaras y Las 
Tablas, respecto “local consultations 
regarding the Cerro Quema Project”, 
cuando ello excede su competencia. Quien 
tiene la carga de probar, al menos prima 
facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

obscure or technical concept.  

Panama’s further objection that the Request does not specify 
“what type of ‘records’ it is seeking” is equally without merit. 
The term “records” is used in its ordinary meaning to 
encompass any documents that evidence, memorialise, or 
relate to the conduct and outcome of local consultations, 
including minutes, notes, correspondence, reports, 
memoranda, and submissions received from or directed to 
local officials and communities. 

As to the absence of a date range, the relevance of local 
consultations regarding the Cerro Quema Project spans the 
entirety of the period in which Panama’s own Counter-
Memorial alleges that local opposition to the project was 
building. Panama itself traces this opposition from 1997 
(Counter-Memorial ¶¶70-72) through to the enactment of 
Law 407. Nevertheless, should the Tribunal consider a date 
range necessary, Orla respectfully submits that the period 
from December 1, 2016 (when Orla acquired the project) to 
the date Resolutions Nos. 95, 96 and 97 were notified to 
MCSQA (December 15, 2023) would be appropriate. 

Existence: 

As a member of the American Convention on Human Rights, 
Panama owes obligations, such as the right to allow 
participation in decisions affecting the environment. On this 
basis, it is reasonable to believe that Panama (through either 
MiAmbiente, MICI, the Comptroller, or the Office of the 
President) held local consultations in the districts of Tonosí, 
Macaracas, and Las Tablas. Moreover, the record establishes 
that it is reasonable to believe that such documents exist. 

In any event, Panama’s assertion that Orla has not established 
a basis for presuming the Documents exist is largely self-
defeating: Panama’s objection is expressly limited to 
documents from the Comptroller’s Office, thereby conceding 
that documents from MiAmbiente, MICI, and the Office of the 
President regarding local consultations are reasonably 
believed to exist.  

Possession, Custody or Control:  

The Documents sought are those exchanged between organs 
of the Panamanian State. Documents generated by, sent to, or 
maintained by these entities in the course of their functions 
relating to the Cerro Quema Project are, by definition, in the 
possession, custody, or control of Panama. 

Notwithstanding the above, Orla offers an alternative 
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formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 56 – Revised Formulation:  

Documents containing MiAmbiente, MICI, Comptroller, or 
Office of the President records of local consultations regarding 
the Cerro Quema Project in: 

(a) the district of Tonosí; 

(b) the district of Macaracas; and/or 

(c) the district of Las Tablas 

from December 1, 2016 to December 15, 2023.    

57. Documents containing the 
investigative record of 
MiAmbiente, MICI, the 
Comptroller, the Office of the 
President or the National Assembly 
addressing allegations made by 
Ganaderos Al Rescate, Comité de 
Defensa del Agua y el Ambiente, 
and Frente Santeño Contra la 
Minería in December 2017 or 
October 2018 regarding the Cerro 
Quema Project. 

Counter-
Memorial 
¶¶153 et seq., 
¶189  

R-0150-SPA  

Panama argues that it was 
neither feasible nor reasonable 
for Panama to give the green 
light to MCQSA’s mining 
activities, given the political 
and social context between 
2017 and 2019 (Counter-
Memorial ¶¶153 et seq.). 
Specifically, Panama alleges 
that a week after the 
Panamanian Supreme Court’s 
ruling regarding mining 
activities in Panama in 2017 or 
2018, the environmental 
groups Ganaderos Al Rescate, 
Comité de Defensa del Agua y 
el Ambiente, and Frente 
Santeño Contra la Minería 
made allegations of supposed 
environmental damage 
purportedly caused by the 
Cerro Quema Project 
(Counter-Memorial ¶189). 
Panama only submits press 
reports about the allegations 
made by these environmental 
groups and does not submit 
any governmental findings 
regarding these allegations (R-
0150-SPA). 

The requested Documents are 
relevant and material to 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud de Orla es 
especulativa, pues no establece bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  

Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
los escritos y pruebas presentados por 
Panamá que menciona Orla en su Solicitud 
no hacen referencia alguna a investigaciones 
que hubiesen sido llevadas a cabo por las 
entidades que identifica,  máxime cuando 
ello excede la competencia de la Contraloría 
y la Asamblea Nacional. Por lo tanto, nada 
hace pensar (ni mucho menos permite 
presumir), con base en dichas referencias, 
que existirían “Documents containing […] 
investigative record[s]” en el seno de dichas 
entidades.  

Quien tiene la carga de probar, al menos 
prima facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 57 
in full.  

Existence:  

Panama’s objection on the basis of existence of the requested 
Documents is without foundation. Panama itself alleges a 
week after the Panamanian Supreme Court’s ruling regarding 
mining activities in Panama in 2017 or 2018, the environmental 
groups Ganaderos Al Rescate, Comité de Defensa del Agua y el 
Ambiente, and Frente Santeño Contra la Minería made 
allegations of supposed environmental damage purportedly 
caused by the Cerro Quema Project (Counter-Memorial 
¶189) and that “in this context”, Panama could not give the 
green light to MCQSA’s mining activities (Counter-
Memorial ¶190). Where three identified organizations make 
allegations of supposed environmental damage and the State 
decides to rely upon such allegations as part of its justification 
for its conduct, it would be extraordinary for the State not to 
take any investigative action whatsoever in response to such 
allegations and without creating or maintaining any record of 
such investigations.  

Orla withdraws the request insofar as it relates to the National 
Assembly, noting Panama’s observation that it would not 
ordinarily carry out investigations. 

Relevance and Materiality:  

Panama’s relevance and materiality objection must also fail. 
First, Panama fundamentally mischaracterizes the purpose of 
document production in international arbitration. As set out in 
paragraphs 9 to 16 of the introduction to these Replies to 
Panama’s Objections, it is well established that a party may 

Granted as 
revised.  
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establishing whether the 
allegations of environmental 
damage advanced by Panama 
were substantiated by 
MiAmbiente, MICI, the 
Comptroller, the Office of the 
President or the Nationals 
Assembly’s own 
investigations or whether 
instead Panama acted 
arbitrarily.   

acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa.  
Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por dos motivos. 

Primero, como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. 
Orla solicita documentos para, 
supuestamente, desvirtuar afirmaciones de la 
Demandada en relación con la razonabilidad 
y factibilidad de “give the green light” al 
Proyecto Cerro Quema entre 2017 y 2019, 
pero no para probar alguna afirmación hecha 
en su Demanda. De hecho, Orla no identifica 
ni un solo argumento en sus escritos que 
sería apoyado por el contenido de los 
Documentos solicitados. Según la 
Demandante, los documentos permitirían 
establecer “whether the allegations […] 
advanced by Panama were substantiated by 
MiAmbiente, MICI, the Comptroller, the 
Office of the President or the Nationals 
Assembly’s own investigations”. Esta 
Solicitud no es más que un intento de 
convertir la fase de exhibición de 
documentos en un interrogatorio a la 
Demandada. Este abuso no puede ser 
amparado por el Tribunal. Panamá se reserva 
el derecho de responder a los 

request documents from the opposing party which relate to an 
issue that is relevant to the case and material to its outcome 
regardless of which party bears the ultimate burden of proof. 
This is not, as Panama suggests, an impermissible 
“interrogation” of the Respondent; it is an ordinary and 
legitimate feature of the document production process in 
international arbitration. 

Second, Panama’s objection that Orla “has not explained how 
the content of the documents would be relevant or material” 
and that “[a] mere generic assertion that this would be the 
case does not meet the standard set forth in Article 3(3)(b)” is 
without merit. Orla has explained with specificity the issue to 
which the Documents relate (whether Panama’s 
environmental concerns were substantiated); the claims to 
which they are material (arbitrary treatment); and how the 
content of the Documents could affect the outcome (by 
revealing whether the government’s own investigations 
corroborated or contradicted the allegations relied upon to 
justify withholding approvals). This plainly satisfies Article 
3(3)(b) of the IBA Rules. 

Possession, Custody or Control:  

The documents sought are those of named organs of the 
Panamanian State. Documents generated by, sent to, or 
maintained by MiAmbiente, MICI, the Comptroller, and the 
Office of the President, in the course of their functions relating 
to the Cerro Quema Project are, by definition, in the 
possession, custody, or control of the Republic of Panama. 

Panama’s reliance on Law 38 of 2000 and the assertion that 
“public entities in Panama are only required to retain Records 
generated in accordance with the provisions of Law 38 of 
2000” does not assist its position. As set out in paragraphs 29 
to 39 of the introduction to these Replies to Panama’s 
Objections, in addition to Law 38 of 2000, Panama has various 
laws, such as Law No. 13 of 23 January 1957, Law No. 51 of 
22 July 2008 and Article 485 of Civil Procedure Code which 
provide for a wide document retention regime by the State, 
which extends beyond formally constituted administrative 
files (Expedientes) and covers all documents (i) issued by 
public entities in the exercise of their administrative functions; 
(ii) received by public entities in the course of administrative 
proceedings; and, (iii) used or considered by public entities in 
the formation of administrative acts, regardless of whether 
they were formally incorporated into the main administrative 
file. Investigative records generated by MiAmbiente, MICI or 
the Office of the President in response to formal allegations of 
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cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno. 

Segundo, y en cualquier caso, Orla no ha 
explicado cómo el contenido de los 
documentos sería relevante o material para 
determinar “whether the allegations […] 
advanced by Panama were substantiated by 
MiAmbiente, MICI, the Comptroller, the 
Office of the President or the Nationals 
Assembly’s own investigations or whether 
instead Panama acted arbitrarily”. Una 
simple afirmación genérica de que éste sería 
el caso no cumple con el estándar fijado por 
el artículo 3(3)(b) de las Reglas de la IBA. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)). Como se explicó 
anteriormente, no es suficiente afirmar que 
los Documentos solicitados “relate to events 
and matters in which Panama has 
participated” para acreditar que éstos se 
encuentran en poder, custodia o control de 
Panamá.  Orla debe demostrar las razones 
concretas por las cuales considera que los 
Documentos solicitados estarían en poder, 
custodia o control de Panamá.  Las entidades 
públicas en Panamá solo tienen el deber de 
conservar los Expedientes generados 
conforme a las disposiciones de la Ley 38 de 
2000. En la medida en que un documento no 
sea incorporado a estos Expedientes, las 
entidades públicas no tienen la obligación de 
conservarlo. En este caso, Orla no ha 
identificado un Expediente específico en el 
que constarían los Documentos solicitados 
ni ha establecido - en la medida en que 
dichos Documentos no consten en un 
Expediente - por qué estarían 
razonablemente  n poder, custodia o control 
de Panamá. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

environmental damage from named civil society organizations 
are precisely the type of records that would be generated “in 
accordance with” Panama's public administration law.  As 
such, it is simply wrong for Panama to argue that “Public 
entities in Panama are only required to retain records 
generated in accordance with the provisions of Law 38 of 
2000” and instead, Orla has shown a reasonable assumption 
that the requested Documents exist and are likely to be in 
Panama’s possession, custody or control.  

Panama’s assertion that “Orla has not identified a specific 
record in which the requested documents would be contained” 
reverses the burden improperly. Orla, as the requesting party, 
is not privy to how Panama organizes its internal records and 
archives. Orla has identified a specific and narrow category of 
documents by reference to their subject matter, custodian, 
time period, and type (and Panama has not objected to the 
specificity and narrowness of this Request); it is Panama – not 
Orla – that is in a position to know which records or filing 
systems contain the investigative records generated in 
response to the allegations made by these three named 
environmental organisations.  

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in seeking a pragmatic way 
forward: 

Request No. 57 – Revised Formulation:  

Documents containing the investigative record of MiAmbiente, 
MICI, the Comptroller, the Office of the President or the 
National Assembly addressing allegations made by Ganaderos 
Al Rescate, Comité de Defensa del Agua y el Ambiente, and 
Frente Santeño Contra la Minería in December 2017 or October 
2018 regarding the Cerro Quema Project. 
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58. 

Documents from “civil society 
organizations” regarding the Cerro 
Quema Project which Panama 
claims were received either by 
MiAmbiente, MICI, the 
Comptroller, the Office of the 
President or the National 
Assembly between October 20, 
2023 (the date of the publication of 
Law 406 approving the Cobre 
Panamá project) and November 
27, 2023. 

Counter-
Memorial 
¶¶17-19, 313, 
822, 877  

Memorial 
¶¶353-354, 
418 

Panama alleges that the 
enactment of Law 407 was a 
response to unprecedented 
protests against open-pit 
mining nationwide and against 
the Cerro Quema Project 
(Counter-Memorial ¶313), 
and that “civil society 
organizations” had been 
submitting legislative 
proposals for a mining 
moratorium (Counter-
Memorial ¶18). Panama has 
not produced any of the 
correspondence that 
MiAmbiente (the government 
authority with primary 
responsibility for 
environmental matters) or any 
other government organ of 
Panama allegedly received 
from “civil society 
organizations” during this 
period. If Panama received 
correspondence from civil 
society actors regarding the 
Cerro Quema Project between 
October 20 and November 27, 
2023, those communications 
would reveal the specific 
nature of the concerns raised, 
whether they were grounded 
in genuine environmental 
science or were expressions of 
generalized political 
opposition, and whether 
MiAmbiente, MICI, the 
Comptroller, the Office of the 
President or the National 
Assembly engaged with them 
in any substantive way or 
merely used them as a 
political justification for the 
measures it took.  

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, 
quizás aceptable en el contencioso ante las 
cortes estadounidenses, pero no en arbitraje 
internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “Documents from 
‘civil society organizations’” que habrían 
sido comunicados a ciertas entidades del 
Estado, pero no identifica – de los miles de 
organizaciones civiles que existen en 
Panamá – a cuáles se refiere su Solicitud.  
Esta Solicitud es una fishing expedition e 
implica que, de acoger la misma, se le 
impondría una carga injustificada y 
excesivamente gravosa a Panamá. Con esta 
Solicitud, Orla, evidentemente, persigue 
“trawl through documents to see if they 
support the applicant’s case’”57, lo cual no 
es permitido en el arbitraje internacional. 

Segundo, Orla tergiversa las declaraciones 
de Panamá. En su Contestación, Panamá 
indicó que, desde al menos el 2014, 
organizaciones de la sociedad civil venían 
presentando propuestas legislativas de 
moratoria minera (Contestación, párr. 18). 
Panamá especificó las propuestas 
legislativas presentadas por: (i) las 
diputadas Ana Matilde Gómez y Alida 
Spadafora el 7 de julio de 2014 
(Anteproyecto de Ley No. 10), (ii) el CIAM 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 58 
in full.  

Specificity:  

Contrary to Panama’s assertion, the Request is sufficiently 
specific and narrow. It identifies (i) the custodians of the 
Documents, namely five named government entities 
(MiAmbiente, MICI, the Comptroller, the Office of the 
President, and the National Assembly); (ii) the subject matter, 
namely documents from civil society organizations regarding 
the Cerro Quema Project; (iii) a precise and narrow time 
period, namely October 20, 2023 (the date of the publication 
of Law 406) to November 27, 2023 (the date of the Supreme 
Court's ruling declaring Law 406 unconstitutional); and (iv) 
the type of documents sought, namely correspondence and 
submissions received by the identified government entities 
from civil society organisations during that period. This 
description is plainly narrow and specific: it identifies 
particular government entities, a defined subject matter, a 
circumscribed 38-day window, and a particular type of 
document. 

Panama’s complaint that Orla “does not identify—among the 
thousands of civil society organizations that exist in 
Panama—which ones its Request refers to” is contrived. The 
Request deliberately adopts the term “civil society 
organizations” because it is Panama’s own terminology. 
Panama’s Counter-Memorial relies extensively on alleged 
actions and demands of civil society organizations during this 
precise period to justify the enactment of Law 407, referring 
throughout to “civil society organizations”, “civil society 
actors”, and “nongovernmental organizations” (Counter-
Memorial ¶¶307-352). Panama cannot credibly deploy the 
term “civil society organizations” throughout its own defence 
and then object that the same term, when used in a document 
request, is insufficiently specific. A request for the 
correspondence that government entities received from civil 
society organisations during a defined 38-day period is not a 
“fishing expedition”; it is a targeted request for documents that 
Panama's own pleading establishes must exist in abundance. 

Existence:  

Panama’s existence objection is contradicted by Panama’s 

Granted. 
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The requested Documents are 
relevant and material whether 
Panama acted on a factual 
foundation or arbitrarily in the 
passing of Law 407 and its 
application to Cerro Quema.  

el 24 de junio de 2021 (Anteproyecto de Ley 
No. 102) y (iii) nuevamente por 
el CIAM el 25 de julio de 2023 
(Contestación, párrs.  107, 215-218 y 305-
306; R-74-SPA, R-162-SPA, R-174-SPA). 
En ningún momento el Estado ha indicado 
que dichas organizaciones hubiesen 
intercambiado Documentos con las 
entidades públicas identificadas por Orla en 
su Solicitud distintas de las propuestas 
legislativas que presentaron ante la 
Asamblea Nacional en las fechas indicadas. 
Además, en el periodo al que Orla 
circunscribe su Solicitud (20 de octubre al 20 
de noviembre del 2023) ya se estaba 
discutiendo la adopción de una ley de 
moratoria minera (i.e., la que resultó en la 
adopción de la Ley 407). Por lo tanto, 
pretender obtener propuestas legislativas 
distintas a las que se estaban debatiendo en 
este periodo es absurdo. Por lo tanto, el 
alcance temporal (23 de octubre a 27 de 
noviembre de 2023) y personal 
(MiAmbiente, MICI, Contralor General, 
Presidencia) de la Solicitud de Orla no tiene 
justificación alguna. 

Tercero, la Solicitud de Orla es especulativa, 
pues no establece las bases que permitan 
presumir que los Documentos solicitados 
“razonablemente se crea que existen” 
(Reglas de la IBA, art. 3(3)(a)(ii)).  Como se 
explicó anteriormente, si bien Orla afirma 
genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. Así lo confirma 
el hecho de que, como se explicó, Panamá no 
se ha referido en sus escritos a iniciativas 
legislativas presentadas por la sociedad civil 
entre el 20 de octubre y el 27 de noviembre 
de 2023.  Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 

own Counter-Memorial. Panama devotes a section of its 
Counter-Memorial to establishing that, during the period from 
October 20 to November 27, 2023, civil society organizations 
engaged in unprecedented levels of interaction with 
government institutions regarding mining in general and the 
Cerro Quema Project in particular. Specifically, Panama 
alleges that “more than 300 citizens, members, and 
representatives of various organizations registered to offer 
their opinions” during the National Assembly’s Trade 
Committee sessions between August and September 2023, 
and that this engagement intensified after the enactment of 
Law 406 on October 20, 2023 (Counter-Memorial ¶¶307 et 
seq., footnote 430 citing to Exhibit R-0176-SPA, p. 9). 
Panama also contends that the protests “did not take place 
solely in the streets but also extended to the legislative and 
judicial spheres” (Counter-Memorial ¶316). Panama’s own 
allegations are a reasonable basis to believe that civil society 
organizations were engaging directly with government 
institutions through formal channels during this period, and 
that the requested Documents exist.  

Materiality and Relevance:  

Panama’s objection that Orla has not demonstrated relevance 
and materiality must also fail.  

First, Panama fundamentally mischaracterizes the purpose of 
document production in international arbitration. As set out at 
paragraphs 9 to 16 of the introduction to these Replies to 
Panama’s Objections, it is well established that a party may 
request documents from the opposing party which relate to an 
issue that is relevant to the case and material to its outcome 
regardless of which party bears the ultimate burden of proof. 
This is not, as Panama suggests, an impermissible 
“interrogation” of the Respondent; it is an ordinary and 
legitimate feature of the document production process in 
international arbitration. 

Second, Panama’s objection that Orla “does not identify a 
single argument in its briefs that would be supported by the 
content of the requested Documents” is incorrect. Orla has 
identified the relevant paragraphs of its Memorial (¶¶353–
354, 418) and has explained how the Documents are relevant.  
As set out at ¶¶353–354 of the Memorial, Orla's case is that 
“[a]lmost immediately on Law 406’s approval, certain 
segments of the public protested the law, and the President 
issued an Executive Decree a week later, which purported to 
put a moratorium on all mining,” and that the legislators “were 
motivated by Law 406 which they had just passed but which 
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la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por dos motivos. 

Primero, como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. 
Orla solicita documentos para, 
supuestamente, desvirtuar afirmaciones de la 
Demandada en relación con las razones que 
motivaron la adopción de la Ley 407 y las 
iniciativas legislativas de moratoria minera 
presentadas por la sociedad civil antes de la 
adopción de dicha Ley. No obstante, Orla no 
solicita los Documentos para probar alguna 
afirmación hecha en su Demanda. Si bien 
Orla incluye los párrafos 353-354 y 418 de 
su Demanda en la columna de ‘referencias’, 
en la justificación a su Solicitud no explica 
la relación entre los Documentos solicitados 
y dichos párrafos, ni identifica algún 
argumento en sus escritos que sería apoyado 
por el contenido de dichos Documentos. 
Según la Demandante, los Documentos 
permitirían establecer “whether Panama 
acted on a factual foundation” al adoptar la 
Ley 407, como lo afirma Panamá en su 
Contestación (Contestación, párr. 313). 
Esta Solicitud no es más que un intento de 
convertir la fase de exhibición de 

proved politically unpopular with a segment of the 
population” rather than by genuine environmental concerns. 
Orla further pleads that Panama “issued a moratorium on new 
projects as well as those considered to be ‘pending’, of which 
Cerro Quema was the only one and that “[t]o further limit 
liability, Panama purported to base Law 407 on the 
‘precautionary principle’ and inserted this ham-handedly into 
section 1 of Law 407” (Memorial ¶354). The requested 
Documents are directly relevant and material to these claims 
because they would reveal what correspondence and demands 
were actually placed before Panama’s government entities 
during the critical 38-day window, and thereby establish 
whether Law 407 was enacted in response to genuine, 
substantiated environmental concerns or merely in reaction to 
generalized political opposition. 

Third, Panama’s argument that “Panama does not control how 
civil society organizations behave, and their actions do not 
reflect the conduct of the State” misses the point entirely. The 
relevance of the requested Documents lies not in the conduct 
of the civil society organisations themselves, but in Panama’s 
response to their correspondence.  The Request seeks 
documents received by government entities – that is, 
documents that reveal what information and demands were 
placed before the government, and thereby shed light on 
whether the government acted on the basis of genuine 
environmental concerns or was merely responding to political 
pressure. This goes directly to the question of whether Law 
407 was arbitrary. 

Possession, Custody or Control: 

The documents sought are those of named organs of the 
Panamanian State. Documents generated received by 
MiAmbiente, MICI, the Comptroller, the Office of the 
President or the National Assembly, in the course of their 
functions are, by definition, in the possession, custody, or 
control of the Republic of Panama. 

Panama’s reliance on Law 38 of 2000 and the assertion that 
“public entities in Panama are only required to retain Records 
generated in accordance with the provisions of Law 38 of 
2000” does not assist its position. Correspondence received by 
government entities from civil society organisations during a 
period of “unprecedented” national protests – correspondence 
that formed the basis for the government’s decision to enact 
one of the most significant pieces of legislation in Panama’s 
recent history – is precisely the type of document that would 
be incorporated into the administrative records of the 
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documentos en un interrogatorio a la 
Demandada. Este abuso no puede ser 
amparado por el Tribunal. Panamá se reserva 
el derecho de responder a los 
cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno. 

Segundo, y en cualquier caso, Orla no ha 
explicado  cómo supuestos documentos 
recibidos de la sociedad civil recibidos por 
las entidades públicas panameñas serían 
relevantes o materiales para determinar 
“whether Panama acted on a factual 
foundation or arbitrarily.” Panamá no 
controla cómo se comportan organizaciones 
de la sociedad civil, y el accionar de las 
mismas no exterioriza una conducta del 
Estado.  

En consecuencia, los documentos en 
cuestión no son relevantes para el caso de 
Orla ni materiales para las decisiones que 
debe tomar el Tribunal. Una simple 
afirmación genérica de que éste sería el caso 
no cumple con el estándar del artículo 3(b) 
de las Reglas de la IBA. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)). Como se explicó 
anteriormente, no es suficiente afirmar que 
los Documentos solicitados “relate to events 
and matters in which Panama has 
participated” para acreditar que éstos se 
encuentran en poder, custodia o control de 
Panamá.  Orla debe demostrar las razones 
concretas por las cuales considera que los 
Documentos solicitados estarían en poder, 
custodia o control de Panamá.  Las entidades 
públicas en Panamá solo tienen el deber de 
conservar los Expedientes generados 
conforme a las disposiciones de la Ley 38 de 
2000. En la medida en que un documento no 
sea incorporado a estos Expedientes, las 
entidades públicas no tienen la obligación de 
conservarlo. En este caso, Orla no ha 
identificado un Expediente específico en el 

receiving entities. 

Panama’s assertion that “Orla has not identified a specific 
record in which the requested documents would be contained” 
reverses the burden improperly. Orla, as the requesting party, 
is not privy to how Panama organizes its internal records and 
archives. Orla has identified a specific and narrow category of 
documents by reference to their subject matter, custodian, 
time period, and type. It is Panama – not Orla – that is in a 
position to know which records or filing systems contain the 
investigative records generated in response to the allegations 
made by these civic environmental organizations.  
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que constarían 

los Documentos solicitados ni ha establecido 
- en la medida en que dichos Documentos no 
consten en un Expediente - por qué estarían 
razonablemente en poder, custodia o control 
de Panamá. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

59. 

Documents exchanged between or 
among either MICI, MiAmbiente, 
the Comptroller, the Office of the 
President and/or the Panamanian 
National Assembly between 
October 20, 2023 and November 3, 
2023 regarding the Cerro Quema 
Project. 

 

Counter-
Memorial 
¶¶17-19, 313, 
822, 877  

Memorial 
¶¶353-354, 
418 

Panama argues that its 
legislative and regulatory 
measures, including the 
adoption of Law 407, were 
taken in the exercise of its 
sovereign regulatory powers 
and in response to social and 
environmental concerns 
(Counter-Memorial e.g. 
¶¶17-19, 822). In particular, 
Panama alleges that the 
enactment of Law 407 was a 
response to unprecedented 
protests against open-pit 
mining nationwide and against 
the Cerro Quema Project 
(Counter-Memorial ¶313). 

The requested Documents 
directly relevant and material 
to establishing whether 
Panama acted on the basis of 
the law and facts or 
arbitrarily. 

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA,  el Estado,d e 
buena fe, acepta realizar una búsqueda 
razonable de Documentos intercambiados 
entre MICI y la Asamblea Nacional entre 
el 20 de octubre de 2023 y el 3 de 
noviembre de 2023 que se refieran al 
Proyecto Cerro Quema; y exhibir aquellos 
documentos relevantes y sustanciales que 
sean identificados mediante dicha búsqueda 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud de Orla es 
especulativa, pues no establece bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents being 
requested are in existence or very likely to be 
in existence”, no ha identificado la supuesta 
evidencia que permitiría llegar a esta 
conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
los párrafos de la Contestación que menciona 

Orla acknowledges Panama’s agreement to conduct a 
reasonable search for Documents exchanged between MICI 
and the National Assembly between October 20, 2023 and 
November 3, 2023. Panama has, however, sought to limit its 
agreement by undertaking to produce only those documents it 
considers “relevant and material”, and subject to the 
condition that “their production is not barred by any of the 
grounds set forth in Article 9(2) of the IBA Rules”, rather than 
agreeing to produce all responsive Documents. This is not 
agreed and is impermissible, for the reasons set out 
at paragraphs 62 to 69 of the introduction to these Replies to 
Panama’s Objections.  

Orla rejects Panama’s attempt to revise Request No. 59 as well 
as Panama’s objections, and requests that the Tribunal order 
the search and production of Request No. 59 in full.  

Existence:  

Panama’s assertion that Orla has not established a basis for 
presuming the Documents exist from MiAmbiente, the 
Comptroller, and the Office of the President is contradicted by 
the overwhelming weight of the record. Panama’s argument 
that “only the MICI (which submitted the Bill) and the 
National Assembly (which adopted it) were directly involved 
in the legislative process for Law 407” is factually incorrect 
and ignores the decisive role played by the other three entities 
during this precise period. 

With respect to the Office of the President, the record 
establishes that President Cortizo issued Executive Decree 
No. 23 (the Mining Moratorium Decree) on October 27, 2023 
(Memorial ¶247; C-0362-SPA). The decree was issued 
through MICI and necessarily involved inter-institutional 
coordination between the Office of the President and MICI. 
On October 29, 2023, the President convened an extraordinary 
session of the Cabinet Council (Cabinet Council Meeting No. 
125/23) at which he announced that he would (a) introduce a 

Granted. 
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Orla en su Solicitud no hacen referencia 
alguna al tipo de Documentos solicitados. 
Adicionalmente, de todas las entidades que 
menciona en su Solicitud, sólo el MICI 
(quien presentó el Proyecto de Ley) y la 
Asamblea Nacional (quien lo adoptó) 
estuvieron directamente involucradas en el 
trámite de la Ley 407. Por lo tanto, nada hace 
pensar (ni mucho menos permite presumir), 
con base en las referencias que Orla incluye 
en su Solicitud, que los Documentos 
solicitados – y en particular aquellos 
supuestamente enviados o recibidos por 
MiAmbiente, la Contraloría General, y 
Presidencia – existirían. Quien tiene la carga 
de probar, al menos prima facie, la existencia 
de los Documentos solicitados es Orla. El 
Tribunal no debe acoger el intento de Orla de 
invertir la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)), por los mismos motivos expuestos 
en la Solicitud No. 58, mutatis mutandis, así 
como el siguiente motivo adicional: 

Orla no explica cómo supuestos documentos 
intercambiados entre las entidades públicas 
que identifica en su Solicitud en relación con 
el Proyecto Cerro Quema serían relevantes o 
materiales para determinar “whether 
Panama acted on the basis of the law and 
facts or arbitrarily”. En efecto, Orla no 
identifica ninguna decisión o acto concreto 
que estas entidades hubieran tomado en 
relación con el Proyecto Cerro Quema en el 
periodo cubierto por su Solicitud distinto de 

bill to prohibit metallic mining across the country and (b) 
request a popular referendum on Law 406. This session was 
attended by MICI Minister Alfaro Boyd (Memorial ¶249; C-
0366-SPA). During this session, the Cabinet issued Cabinet 
Resolution No. 124-23, which authorised the MICI Minister 
to submit to the National Assembly a draft law prohibiting the 
granting of new metallic mining concessions—the draft that 
became Law 407 (Memorial ¶251). The express 
considerations of Cabinet Resolution No. 124-23 refer to the 
enactment of Law 406, the public opposition to mining, and 
the Mining Moratorium Decree (Memorial ¶251; C-0367-
SPA). During this same Cabinet session on October 29, 2023, 
Ministers expressly discussed the impact of the proposed 
legislation on the Cerro Quema Project. MICI Minister Alfaro 
confirmed that “Cerro Quema is a concession that requested 
an extension which is currently pending; therefore, according 
to the Law, new concessions are suspended, and the effects of 
those still pending would also be suspended, meaning that 
Cerro Quema would be impacted by this Law” (Memorial 
¶253; C-0368-SPA, p. 5). It defies credulity to suggest that 
the Office of the President – who issued the Mining 
Moratorium Decree and authorized the submission of the bill 
that became Law 407 – did not exchange documents with 
MICI, MiAmbiente, the Comptroller or the National 
Assembly regarding the Cerro Quema Project during this 14-
day period.  

With respect to MiAmbiente, MiAmbiente was directly 
involved in the events of this period and necessarily 
exchanged documents with the other identified entities 
regarding the Cerro Quema Project. MiAmbiente was the 
entity that had just issued the resolution approving MCQSA’s 
Category III EsIA on May 25, 2023 – the very approval that 
was now at risk of being nullified by the proposed legislation. 
The first debate on Bill 1110 on October 31, 2023 expressly 
discussed the need to annul MCQSA’s EsIA: “Cerro Quema 
[i.e., MCQSA] was just granted, only a few months ago under 
this Government, an environmental impact study, which is an 
element without which it cannot obtain some of those permits 
to later exploit or take advantage of the mineral resource. 
Those environmental impact studies, which, furthermore, will 
have to be examined for how they were conducted, must also 
be annulled, because anything that enables metallic mining 
operations in the country shall be prohibited” (Memorial 
¶269; C-0373-SPA, p. 8). The original version of Bill 1110 
(Article 5, as debated during the first debate on October 31, 
2023) expressly required “[a]ll public entities that have issued 
an administrative act [...] which facilitates the exploration, 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to Respondent’s Objections to Claimant’s Redfern 
Schedule dated April 1, 2026 

169 
 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

la Ley 407. Por lo tanto, Orla no establece 
por qué los supuestos intercambios entre las 
entidades públicas que no guarden relación 
con la adopción de la Ley 407 (adoptada por 
la Asamblea Nacional) serían relevantes 
para su caso o materiales para la decisión que 
debe tomar el Tribunal. Simplemente no lo 
son. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá, por los 
mismos motivos expuestos en la Solicitud 
No. 1 y 58, mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

exploitation or processing of metallic minerals in Panama, 
including [...] environmental impact studies [...] shall proceed 
to nullify it ex officio” (Memorial ¶277; C-0373-SPA, p. 18). 
MiAmbiente, as the issuing authority of the EsIA, would 
necessarily have been consulted or would have exchanged 
documents with MICI, the National Assembly, or the Office 
of the President regarding the proposed nullification of its own 
administrative act. 

As for the Comptroller, the Comptroller’s refusal to endorse 
the extensions remained a live issue at the time of Law 407’s 
enactment, and there is therefore a reasonable basis to believe 
that documents would have been exchanged between the 
Comptroller and the other institutions about the Cerro Quema 
Project during this 14-day project. 

Relevance and Materiality:  

Panama’s objection that Orla has not demonstrated relevance 
and materiality must also fail, for the same reasons set forth in 
Orla’s reply to Request No. 58, which are incorporated herein 
mutatis mutandis. 

In addition, as set out at ¶¶353-354 of the Memorial, Orla’s 
case is that the legislators “were motivated by Law 406 which 
they had just passed but which proved politically unpopular 
with a segment of the population” rather than by genuine 
environmental concerns, and that Panama “purported to base 
Law 407 on the ‘precautionary principle’ and inserted this 
ham-handedly into section 1 of Law 407”. At ¶418 of the 
Memorial, Orla further pleads that “the precautionary 
principle was conceived and used as a prophylactic to try and 
shield Panama from legal liability which the legislators 
understood necessarily flowed from Law 407”.  

Inter-institutional communications between MICI, 
MiAmbiente, the Comptroller, the Office of the President, and 
the National Assembly during the critical 14-day period in 
which Law 407 was conceived, drafted, debated, and enacted 
go directly to the question of whether Law 407 was arbitrary. 

Possession, Custody or Control: 

Panama’s objection that Orla has not established that the 
documents are in its possession, custody, or control must also 
fail, for the same reasons set forth in Orla’s reply to Request 
No. 58, which are incorporated herein mutatis mutandis. 

60. Save to the extent already 
disclosed in accordance with other 

Counter-
Memorial 

Panama argues that its 
legislative and regulatory 

Aunque, como explicamos a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 

Orla acknowledges Panama’s agreement to conduct a 
reasonable search of the MiAmbiente administrative file 

 

Granted as 
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Requests, the internal 
administrative file (Expediente) of 
MiAmbiente regarding MCQSA’s 
environmental mitigation plans as 
of November 27, 2023. 

 

 

 

 

 

 

¶¶17-19, 313, 
822, 877  

Memorial 
¶¶353-354, 
418 

measures, including the 
adoption of Law 407, were 
taken in the legitimate exercise 
of its sovereign regulatory 
powers and in response to 
social and environmental 
concerns (Counter-Memorial 
e.g. ¶¶17-19, 822). In 
particular, Panama alleges that 
the enactment of Law 407 was 
a response to unprecedented 
protests against open-pit 
mining nationwide and against 
the Cerro Quema Project 
(Counter-Memorial ¶313). 
However, MCQSA complied 
with environmental 
requirements at the time its 
concessions were cancelled, 
as shown by Panama’s own 
approval of the Category III 
EsIA.  

The requested Documents are 
material and relevant to 
establishing that there were no 
grave and irreparable 
environmental threats caused 
by Cerro Quema at the time 
the Concessions Contracts 
were cancelled which could 
have justified their 
cancellation.   

que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA,  el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable del expediente administrativo 
de MiAmbiente que se refiera a los planes 
de mitigación ambiental de MCQSA 
mencionados en su EsIA Categoría III y 
exhibirlo (siempre y cuando su exhibición no 
esté impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).  Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “the internal 
administrative file (Expediente) of 
MiAmbiente regarding MCQSA’s 
environmental mitigation plans”, pero no 
identifica a qué “environmental mitigation 
plans” en concreto se refiere. Así, Orla 
solicita una categoría indeterminada de 
documentos (contrariamente a lo que exigen 
las Reglas de la IBA).  Esta Solicitud es una 
fishing expedition e implica que, de acoger 
la misma, se le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá. Con esta Solicitud, Orla, 
evidentemente, persigue “trawl through 
documents to see if they support the 

pertaining to the MCQSA environmental mitigation plans 
mentioned in its Category III EsIA. However, Panama’s 
agreement is narrower than what the Request seeks. Panama 
limits its concession to mitigation plans “mentioned in [the] 
Category III EIA”. However, the Request seeks 
MiAmbiente’s file regarding MCQSA’s environmental 
mitigation plans as of November 27, 2023, which 
encompasses not only those referenced in the Category III 
EsIA but also environmental mitigation plans arising from 
other environmental instruments maintained by MCQSA.  
Indeed, the EsIA was resolved in May 2023 and then Law 407 
per Panama purported to rely on the precautionary principle to 
cancel the concession. Thus, there must have been some new 
consideration of the environmental matters post granting of 
the EsIA in May 2023 and before the end of November 2023. 
The Request is not limited to the Category III EsIA file, and 
Panama’s concession does not satisfy it.  

Moreover, Panama has sought to limit its agreement by 
stipulating that production is subject to the condition that it is 
“not barred by any of the grounds set forth in Article 9(2) of 
the IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible. Orla 
refers to its arguments on this issue as set out at paragraphs 62 
to 69 of the introduction to these Replies to Panama’s 
Objections. 

Orla rejects Panama’s attempt to narrow this Request and its 
objections, and requests that the Tribunal order the search and 
production of the Request in full. 

Specificity:  

The Request identifies: (i) the custodian of the Documents, 
namely MiAmbiente; (ii) the subject matter, namely 
MCQSA’s environmental mitigation plans; (iii) a specific date 
as of which the file is sought, namely November 27, 2023 (the 
date on which the Concession Contracts were cancelled); and 
(iv) the type of documents sought, namely the internal 
administrative file (Expediente). This description is plainly 
narrow and specific. 

Panama’s complaint that Orla “does not identify which 
specific ‘environmental mitigation plans’ it refers to” is 
contrived. MCQSA’s environmental mitigation plans are not 
obscure or unidentifiable documents. They are formal 
instruments required by Panama a condition of MiAmbiente’s 
approval of environmental impact assessments. For instance, 
Panama’s own Counter-Memorial identifies the following 
environmental mitigation instruments maintained by 

limited  by the 
Respondent.  
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applicant’s case’”58, lo cual no es permitido 
en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En efecto, 
aparte del Expediente administrativo de 
MiAmbiente relativo a la aprobación de su 
EsIA Categoría III, Orla no ha probado ni ha 
proporcionado indicio alguno de 
“environmental mitigation plans” de 
MCQSA que habrían dado lugar a un 
Expediente distinto en MiAmbiente.  Quien 
tiene la carga de probar, al menos prima 
facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni que sean 
materiales para la resolución del caso 
(Reglas de la IBA, art. 3(3)(b)), por al 
menos, dos motivos. 

MCQSA: (i) the Environmental Management and Adjustment 
Programme (PAMA), which MiAmbiente extended by Note 
212-2018 of June 18, 2018 (C-0112-SPA; Counter-
Memorial ¶75); (ii) MiAmbiente’s own resolution approving 
the Category III EsIA imposed specific conditions regarding 
environmental mitigation, (C-0336-SPA; Counter-
Memorial ¶294); (iii) the environmental mitigation measures 
required as conditions of the Category I EsIA approvals 
(Resolution DEIA-IA-113-2019 (C-0408-SPA) which, 
respectively approved the Category I EIA for the Copper 
Concession and imposed the implementation of prevention 
and mitigation measures (Counter-Memorial ¶413). These 
instruments are all formal, identifiable documents that 
MiAmbiente itself issued, approved, or required. Panama 
cannot credibly claim not to know which environmental 
mitigation plans MCQSA maintained when MiAmbiente itself 
imposed them as conditions of its approvals.  

As to the scope exclusion (“save to the extent already 
disclosed in accordance with other Requests”), this further 
narrows the Request by excluding documents that have 
already been or will be produced under other Requests. 

Existence:  

Panama’s assertion that Orla has not established a basis for 
presuming the Documents exist is contradicted by Panama’s 
own pleading and by basic principles of environmental 
regulation. Panama’s own partial concession, agreeing to 
search for “the MiAmbiente administrative file pertaining to 
the MCQSA environmental mitigation plans mentioned in its 
Category III EIA”, implicitly acknowledges that such a file 
exists. The only dispute is its scope.  

As set out above, it is reasonable to believe that MiAmbiente’s 
Expediente regarding MCQSA’s environmental mitigation 
plans extends beyond those mentioned in the Category III 
EsIA. 

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
or materiality must also fail. 

First, Panama’s argument that “the production of documents 
is not an exercise in requesting documents that would prove 
facts which the opposing party bears the burden of proving” 
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Primero, como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. 
Orla solicita documentos para, 
supuestamente, desvirtuar afirmaciones de la 
Demandada en relación con las razones que 
motivaron la adopción de la Ley 407. No 
obstante, Orla no solicita los Documentos 
para probar alguna afirmación hecha en su 
Demanda. Si bien Orla incluye los párrafos 
353-354 y 418 de su Demanda en la columna 
de ‘referencias’, en la justificación a su 
Solicitud no explica la relación entre los 
Documentos solicitados y dichos párrafos, ni 
identifica algún argumento en sus escritos 
que sería apoyado por el contenido de dichos 
Documentos. Esta Solicitud no es más que 
un intento de convertir la fase de exhibición 
de documentos en un interrogatorio a la 
Demandada. Este abuso no puede ser 
amparado por e 

 Tribunal. Panamá se reserva el derecho de 
responder a los cuestionamientos realizados 
por la Demandante en el momento procesal 
oportuno. 

Segundo, Orla tampoco ha explicado cómo 
el contenido de los documentos sería 
relevante o material para determinar “that 
there were no grave and irreparable 
environmental threats caused by Cerro 
Quema at the time the Concessions 
Contracts were cancelled”. En efecto, Orla 
no explica cómo los supuestos Expedientes 
de MiAmbiente relativos a “environmental 
mitigation plans” (que no identifica con 
precisión) – y no los “environmental 
mitigation plans” en sí, que deben estar en su 
poder, custodia o control – serían relevantes 
para probar que el Proyecto Cerro Quema no 
presentaba serios riesgos ambientales. En 
cualquier caso, cabe aclarar que, como 
explicó Panamá en sus escritos, las razones 

fundamentally mischaracterizes the purpose of document 
production. As set at paragraphs 9 to 16 of the introduction to 
these Replies to Panama’s Objections, it is well established 
that a party may request documents from the opposing party 
which relate to an issue that is relevant to the case and material 
to its outcome, regardless of which party bears the ultimate 
burden of proof on that issue. Panama’s attempt to recast 
Orla’s articulation of relevance as an impermissible 
“interrogation of the Respondent” should be rejected.  

Panama’s assertion that Orla has not explained the 
relationship between the requested Documents and ¶¶353-
354 and 418 of the Memorial is incorrect. The relationship is 
as follows. At ¶¶353-354 of the Memorial, Orla pleads that 
Panama “purported to base Law 407 on the 'precautionary 
principle' and inserted this ham-handedly into section 1 of 
Law 407” and that the legislators “were motivated by Law 406 
which they had just passed but which proved politically 
unpopular.” At ¶418, Orla pleads that “the precautionary 
principle was conceived and used as a prophylactic to try and 
shield Panama from legal liability.” The requested 
Documents are directly relevant to these claims because they 
would establish MCQSA’s environmental compliance status 
as of the date of cancellation. If MiAmbiente’s own file 
confirms that MCQSA was in full compliance with its 
environmental mitigation obligations at the time Law 407 was 
enacted and the Concession Contracts were cancelled, this 
would directly undermine Panama’s assertion that the 
cancellation was justified by environmental concerns and 
would support Orla’s case that the precautionary principle was 
invoked pretextually. 

Panama’s argument that Orla “does not explain how the 
alleged MiAmbiente files relating to ‘environmental 
mitigation plans’ – and not the ‘environmental mitigation 
plans’ themselves, which must be in [Orla’s] possession, 
custody, or control – would be relevant” misses the point. Orla 
possesses its own copies of the mitigation plans it submitted; 
what it does not possess is MiAmbiente’s assessment of those 
plans, including any compliance reports, inspection findings, 
internal evaluations, or assessments of whether MCQSA was 
meeting its mitigation obligations. It is MiAmbiente’s own 
contemporaneous evaluation of MCQSA’s environmental 
compliance that is relevant. 

Panama’s argument that “the reasons justifying the adoption 
of Law 407 stemmed from, among other factors, the social and 
environmental risks associated with open-pit metal mining in 
general, and not solely those associated with the Cerro 
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que justificaron la adopción de la Ley 407 
derivaron de, entre otros elementos, los 
riesgos sociales y ambientales asociados a la 
minería metálica a cielo abierto en general, y 
no únicamente aquellos asociados al 
Proyecto Cerro Quema (Contestación, 
Sección 2.3.1.4 y 2.3.1.6). 

Tercero, Orla no ha identificado ninguna 
decisión específica que deba tomar el 
Tribunal para la cual los Documentos 
solicitados serían materiales. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados  - distintos del 
Expediente de su Solicitud de aprobación del 
EsIA Categoría III – estén en poder, custodia 
o control de Panamá (Reglas de la IBA, art. 
3(3)(c)(ii)) por los mismos motivos 
expuestos en la Solicitud No. 58, mutatis 
mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

Quema Project” does not assist its position. If anything, it 
reinforces the relevance of the Request: if MiAmbiente’s own 
file demonstrates that MCQSA was in compliance with all 
environmental mitigation requirements, and that there were no 
“grave and irreparable environmental threats” specific to 
Cerro Quema, then Panama’s application of Law 407 to cancel 
the Cerro Quema Concession Contracts (the only “pending” 
extraction concessions affected) was arbitrary and 
disproportionate. 

Finally, Panama’s assertion that “Orla has not identified any 
specific decision that the Tribunal must make for which the 
requested Documents would be material” is incorrect. The 
Tribunal must decide whether Panama’s cancellation of the 
Concession Contracts was a legitimate exercise of regulatory 
power or an arbitrary measure in breach of the Canada-
Panama FTA. MCQSA’s environmental compliance status at 
the time of cancellation is plainly material to that 
determination. 

Possession, Custody or Control:  

Panama’s objection relating to possession, custody or control 
is unsustainable. The documents sought are the internal 
administrative file of MiAmbiente, a ministry of the 
Panamanian government. Documents generated by, sent to, or 
maintained by MiAmbiente in the course of its regulatory 
oversight of MCQSA’s environmental mitigation obligations 
are, by definition, in the possession, custody, or control of 
Panama (see also  paragraphs 29 to 39 of the introduction to 
the Replies). 

Panama’s own partial concession (agreeing to search for the 
MiAmbiente administrative file pertaining to the mitigation 
plans mentioned in the Category III EsIA) confirms that 
Panama does not genuinely dispute that such files are in its 
possession. Its objection is directed only at the scope of the 
file, not at whether MiAmbiente holds records of its own 
regulatory oversight. 

For the avoidance of doubt, Orla incorporates its reply to 
Request No. 58 mutatis mutandis. 

61. 

Environmental or scientific 
studies, reports, assessments, or 
data commissioned, received, or 
relied upon by Panama in 
connection with the Cerro Quema 
Project area in the period from 
October 20, 2023 to November 27, 

Counter-
Memorial 
¶¶17-19, 822, 
877  

Memorial 
¶¶353-354, 

The requested Documents are 
relevant and material to 
Panama’s alleged defense 
based on the invocation of the 
precautionary principle. 

Panama argues that the 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla.  

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 61 
in full.  

Specificity:  

The Request identifies: (i) the subject matter, namely 

Granted as 
reformulated 
but limited to 
the  
application of 
or reliance on 
the 
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2023, including any studies 
relating to the application of the 
precautionary principle. 

 

418 adoption of Law 407 (and 
ensuing resolutions) was taken 
in the legitimate exercise of its 
sovereign regulatory powers 
and in response to social and 
environmental concerns 
(Counter-Memorial e.g. 
¶¶17-19, 822, 877). However, 
Panama does not provide any 
evidence – in the form of 
environmental or scientific 
studies, reports, assessments, 
or data – to support its 
allegation that Law 407 was 
enacted inter alia to protect 
the environment. The 
requested Documents are 
relevant and material to 
testing whether Law 407 and 
the measures taken pursuant 
to it against the Cerro Quema 
Project rested upon any legal 
and credible scientific or 
environmental justification, 
or whether the precautionary 
principle was deployed in the 
absence of any such 
foundation. 

Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).   Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita todo estudio 
ambiental o científico, reportes, o datos 
relacionados al Proyecto Cerro Quema 
“relied upon by Panama”. Esto amerita dos 
comentarios. 

Por un lado, la Demandante ha definido a 
Panamá como “the Republic of Panama, 
including all of its organs, ministries, 
agencies, instrumentalities, and 
subdivisions, whether at the national or 
local level, and all ministers, officials, 
employees, representatives, consultants and 
agents thereof, as well as any entity 
exercising governmental authority on behalf 
of the Republic of Panama or otherwise 
acting on the instructions of, or under the 
direction or control of, the Republic of 
Panama”. Esta definición es indebidamente 
amplia y laxa. La misma implica que el 
Estado tendría que buscar los Documentos 
solicitados en todos sus órganos, ministerios, 
agencias, instrumentalidades y 
subdivisiones, tanto a nivel nacional como 
local, y todo lo producido por ministerios, 
oficiales, empleados, representantes, 
consultores y agentes, etcétera.  

Por otro lado, Orla solicita Documentos 
“relied upon by Panamá”, sin especificar 
para qué. Esta Solicitud tan amplia y 
vagamente definida, hace imposible 
determinar el ámbito de la categoría de 
documentos que solicita Orla y que, en caso 
de ser acogida la Solicitud, tendría que 
buscar el Estado.  

environmental or scientific studies, reports, assessments, or 
data in connection with the Cerro Quema Project area; (ii) a 
precise and narrow time period, namely October 20, 2023 to 
November 27, 2023 – a 38-day window; and (iii) the type of 
documents sought, namely studies, reports, assessments, or 
data, including any studies relating to the application of the 
precautionary principle. 

Panama’s complaint that Orla’s definition of “Panama” is 
“unduly broad and vague” because it encompasses all organs, 
ministries, and agencies is contrived. The Request is narrowed 
by its subject matter (environmental or scientific studies 
relating to the Cerro Quema Project area), by the type of 
document sought (studies, reports, assessments, or data), and 
by the 38-day time period. In practice, the entities that would 
have commissioned, received, or relied upon environmental or 
scientific studies relating to the Cerro Quema Project area are 
a limited and identifiable set (principally MiAmbiente, MICI, 
the National Assembly, the Office of the President, and the 
Comptroller) as Panama well knows. However, should the 
Tribunal consider a list of custodians necessary, Orla accepts 
to narrow this Request to the following custodians: the Office 
of the President, MICI, MiAmbiente, the Comptroller, and the 
National Assembly.   

Panama’s further complaint that Orla requests documents 
“relied upon by Panama” without specifying “for what 
purpose” is equally without foundation. The purpose is self-
evident from the context of the Request: Orla seeks 
environmental or scientific studies that Panama relied upon in 
connection with the adoption and application of Law 407 and 
the ensuing measures against the Cerro Quema Project. This 
is made clear by the references to ¶¶17-19, 822, 877 of the 
Counter-Memorial  and ¶¶353-354, 418 of the Memorial, 
and by the 38-day time period – which corresponds precisely 
to the period between the enactment of Law 406 (October 20, 
2023) and  November 27, 2023 (i.e., the date of the Supreme 
Court’s ruling declaring it unconstitutional, and the date of 
Resolutions No. 95, 96 and 97 rejecting MCQSA’s extension 
requests for Contracts No. 19, 20 and 21, although these were 
not notified to MCQSA until December 15, 2023), during 
which Law 407 was conceived, drafted, debated, and enacted. 

Existence:  

Panama’s assertion that Orla has not established a basis for 
presuming the Documents exist is contradicted by Panama’s 
own defence in this arbitration. Panama’s entire justification 
for Law 407 rests upon the assertion that it was enacted to 

precautionary 
principle. 

Denied for the 
surplus for 
lack of 
specificity.  
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Como resulta de estos dos comentarios, la 
falta de especificidad de la Solicitud de Orla 
es inaceptable y acogerla constituiría una 
carga y onerosidad excesiva para el Estado 
(Reglas de la IBA, artículo 9(2)(c)) por lo 
que esta Solicitud debe ser rechazada. Con 
esta Solicitud, Orla, evidentemente, persigue 
“trawl through documents to see if they 
support the applicant’s case’”59, lo cual no 
es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa,  pues no establece ninguna 
base para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).. 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
las referencias a los escritos de las Partes que 
Orla incluye en su Solicitud no se refieren al 
tipo de documentos que Solicita.  Por lo 
tanto, nada hace pensar (ni mucho menos 
permite presumir), con base en dichas 
referencias, que existirían los Documentos 
solicitados.  Quien tiene la carga de probar, 
al menos prima facie, la existencia de los 
Documentos solicitados es Orla. En 
consecuencia, el Tribunal no debe acoger el 
intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 

protect the environment and public health, in accordance with 
the precautionary principle (Counter-Memorial e.g., ¶¶17-
19, 822, 877). During and immediately prior to this period, 
Panama alleges that the National Assembly’s Commerce 
Commission heard testimony from “technical experts, 
relevant civil society actors, and nongovernmental 
organizations who expressed specific concerns about the 
environmental impacts of metal mining, particularly in 
relation to open-pit mining” (Counter-Memorial ¶352).  
Panama alleges that the precautionary principle was 
incorporated into Law 407 in response to “the comments [it] 
was hearing from, among others, the Center for 
Environmental Advocacy and other representatives who are 
signing the proposals” and “by listening to NGOs specializing 
in this area” (Counter-Memorial ¶353). If Panama enacted 
Law 407 on the basis of genuine environmental and scientific 
concerns, as it contends, then it must have had before it 
environmental or scientific studies, reports, assessments, or 
data that informed its decision. 

Relevance and Materiality: 

First, Panama’s argument that “the production of documents 
is not a process for requesting documents that would prove 
facts which the opposing party bears the burden of proving” 
fundamentally mischaracterizes the purpose of document 
production. As set out at paragraphs 9 to 16 of the introduction 
to these Replies to Panama’s Objections, it is well established 
that a party may request documents from the opposing party 
which relate to an issue that is relevant to the case and material 
to its outcome, regardless of which party bears the ultimate 
burden of proof on that issue. Panama’s attempt to recast 
Orla’s articulation of relevance as an impermissible 
“interrogation of the Respondent” should be rejected. The 
purpose of document production is precisely to enable each 
party to obtain documents in the possession of the other party 
that are relevant to the case and material to its outcome. 

At ¶¶353-354 of the Memorial, Orla pleads that Panama 
“purported to base Law 407 on the ‘precautionary principle’ 
and inserted this ham-handedly into section 1 of Law 407” and 
that the legislators “were motivated by Law 406 which they 
had just passed but which proved politically unpopular with a 
segment of the population.” At ¶418, Orla pleads that “the 
precautionary principle was conceived and used as a 
prophylactic to try and shield Panama from legal liability 
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internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)).  

Como explicamos supra, la exhibición de 
documentos no es un ejercicio para solicitar 
documentos que probarían hechos cuya 
carga corresponde probar a la contraparte o 
para criticar (mediante interrogatorios) la 
supuesta falta de prueba de la contraparte. 
Sin embargo, esto es lo que busca la 
Demandante con esta Solicitud. La propia 
Orla reconoce que los Documentos 
solicitados serían “relevant and material to 
Panama’s alleged defense based on the 
invocation of the precautionary principle”, y 
no para alguna alegación que haga Orla en 
sus escritos. Si bien Orla incluye los párrafos 
353-354 y 418 de su Demanda en la columna 
de ‘referencias’, en la justificación a su 
Solicitud no explica la relación entre los 
Documentos solicitados y dichos párrafos, ni 
identifica algún argumento en sus escritos 
que sería apoyado por el contenido de dichos 
Documentos. Esta Solicitud no es más que 
un intento de convertir la fase de exhibición 
de documentos en un interrogatorio a la 
Demandada. Este abuso no puede ser 
amparado por el Tribunal. Panamá se reserva 
el derecho de responder a los 
cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii) por los mismos motivos 
expuestos en la Solicitud No. 58, mutatis 
mutandis.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

which the legislators understood necessarily flowed from Law 
407.” The requested Documents are directly relevant to these 
claims because they would reveal whether any environmental 
or scientific evidence existed to support the invocation of the 
precautionary principle in relation to the Cerro Quema Project 
during the critical 38-day period. As Professor Sourgens 
opines, the precautionary principle “is permissible only when 
its exercise is premised in scientific evidence following an 
appropriate risk assessment” and “does not operate to reverse 
burdens of proof or circumnavigate existing treaty obligations 
by pointing to speculative environmental concerns” 
(Sourgens ¶33).  

Panama’s assertion that Orla “does not identify any argument 
in its pleadings that would be supported by the content of those 
Documents” is incorrect. Orla has identified at least the 
following arguments: (i) that the precautionary principle was 
invoked pretextually (Memorial ¶418); (ii) that Law 407 was 
politically motivated rather than environmentally motivated 
(Memorial ¶¶353-354); and (iii) that Panama’s measures 
were therefore arbitrary in breach of Article 9.06 of the 
Canada-Panama FTA (Memorial ¶¶347 et seq.). 

Possession, Custody or Control:  

The documents sought are environmental or scientific studies, 
reports, assessments, or data commissioned, received, or 
relied upon by Panama. By definition, documents 
“commissioned” or “received” by Panama are in its 
possession, custody, or control. Documents “relied upon” by 
Panama would necessarily be in its possession as well. 
Panama’s bare cross-reference to “reasons set forth in Request 
No. 58, mutatis mutandis” without further explanation is 
insufficient to substantiate this objection in respect of 
documents that Panama itself commissioned, received, or 
relied upon in connection with one of the most significant 
legislative acts in its recent history. 

For the avoidance of doubt, Orla incorporates its reply to 
Request No. 58 mutatis mutandis. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 61 – Revised Formulation:  

Environmental or scientific studies, reports, assessments, or 
data commissioned, received, or relied upon by Panama the 
Office of the President, MICI, MiAmbiente, the Office of the 
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Comptroller, and the National Assembly in connection with 
the Cerro Quema Project area in the period from October 20, 
2023 to November 27, 2023, including any studies relating to 
the application of the precautionary principle, in connection 
with the adoption and application of Law 407 and the ensuing 
measures against the Cerro Quema Project. 

62. 

Environmental impact assessments 
regarding proposed or active 
mining activities in Panama 
conducted by Panama (including 
MiAmbiente, MICI, the 
Comptroller, the Office of the 
President and/or the Panamanian 
National Assembly) between 
October 20, 2023 and November 
27, 2023. 

 

 

 

 

 

Counter-
Memorial 
¶¶17-19, 266, 
313, 822, 877  

Memorial 
¶¶266, 353-
354, 418 

The requested Documents are 
relevant and material to 
Panama’s alleged defense 
based on the invocation of the 
precautionary principle. 

Panama alleges that the 
enactment of Law 407 was a 
response to unprecedented 
protests against open-pit 
mining nationwide and against 
the Cerro Quema Project 
(Counter-Memorial ¶313). If 
Panama enacted Law 407 in 
reliance upon the 
precautionary principle and 
for the stated purpose of 
protecting the environment, 
one would expect the 
Panamanian government to 
have conducted 
environmental impact 
assessments regarding the 
mining activities that the 
moratorium was designed to 
address. However, the 
legislative debates reveal “no 
record [] of any debate on the 
environmental implications of 
any mine or mining activities” 
(Memorial ¶266).  

The requested Documents are 
relevant and material to 
testing whether Law 407 and 
the measures taken pursuant 
to it against the Cerro Quema 
Project rested upon any legal 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
"una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen" (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, 
inaceptable en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “Environmental 
impact assessments regarding proposed or 
active mining activities in Panama” que 
habrían sido realizados por diversas 
entidades del Estado, pero no identifica a qué 
proyectos mineros se refiere ni qué tipo 
concreto de evaluación ambiental busca. La 
amplitud de esta Solicitud (que abarca toda 
evaluación de impacto ambiental relativa a 
cualquier actividad minera "proposed or 
active" en todo el territorio panameño) es 
manifiestamente excesiva. De acoger la 
misma, se le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá. Con esta Solicitud, Orla, 
evidentemente, persigue “trawl through 
documents to see if they support the 
applicant’s case’”60, lo cual no es permitido 
en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 62 
in full.  

Specificity:  

The Request identifies: (i) the custodians of the Documents, 
namely five named government entities (MiAmbiente, MICI, 
the Comptroller, the Office of the President, and the National 
Assembly); (ii) the subject matter, namely environmental 
impact assessments regarding proposed or active mining 
activities in Panama; (iii) a precise and narrow time period, 
namely October 20, 2023 to November 27, 2023 – a 38-day 
window; and (iv) the type of documents sought, namely 
environmental impact assessments. This description is plainly 
narrow and specific. 

Panama’s complaint that Orla “does not identify which mining 
projects it refers to or what specific type of environmental 
assessment it seeks” is contrived. The Request is deliberately 
framed to encompass all mining activities that the moratorium 
was designed to address because it is Panama’s own case that 
Law 407 was enacted in response to concerns about open-pit 
mining nationwide (Counter-Memorial ¶313). Panama 
cannot simultaneously assert that Law 407 was a response to 
nationwide concerns about mining and then complain that a 
request for the environmental impact assessments underlying 
those concerns is not limited to a single project. The scope of 
the Request mirrors the scope of Panama’s own justification 
for Law 407. 

Moreover, the term “environmental impact assessments” is 
not vague or undefined. It is a well-understood technical term 
in environmental law, and particularly in Panamanian 
environmental law. Panama, as the State that administers this 
framework, cannot credibly claim not to understand what 
“environmental impact assessments” means. 

Panama’s further assertion that the Request is “manifestly 

 Granted as 
reformulated
, but limited 
to 
documents 
in 
connection 
with the 
precautionar
y principle.  
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or credible scientific or 
environmental justification, 
or whether the precautionary 
principle was deployed in the 
absence of any such 
foundation.  

para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
En efecto, Orla no ha demostrado por qué, en 
un periodo tan acotado, del 20 de octubre al 
27 de noviembre de 2023, se habrían 
generado o conducido evaluaciones de 
impacto ambiental. Los estudios de impacto 
ambiental requieren plazos considerables de 
elaboración, por lo que resulta inverosímil 
que se hubiesen realizado o concluido 
evaluaciones ambientales de este tipo en un 
periodo de apenas 38 días. Como ya se 
explicó, Orla confunde la causa con el 
efecto: las preocupaciones ambientales que 
motivaron el debate de la Ley 407 no 
surgieron durante dicho debate, sino que lo 
precedieron por décadas y fueron su causa. 
En efecto, las evaluaciones ambientales y los 
datos relativos a los impactos de la minería a 
cielo abierto en Panamá se remontan, al 
menos, los años noventa, y fueron 
complementados por numerosos estudios 
posteriores, incluyendo el informe de la 
Universidad McGill y el CIAM de 2014 (R-
45), las observaciones del consultor Luis 
Cavanna (R-128), y los informes de la 
Dirección de Gestión Integrada de Cuencas 
Hidrográficas (R-124) (Contestación, párrs. 
83-84, 113-117). Fueron estos estudios y 
datos preexistentes los que sustentaron las 
preocupaciones de la sociedad panameña y 
que, en última instancia, dieron origen al 
debate legislativo que culminó en la Ley 
407. Por lo tanto, pretender que en el acotado 
periodo del debate parlamentario se habrían 
producido nuevas evaluaciones de impacto 
ambiental carece de fundamento. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. Como 
explica la doctrina, la fase de exhibición de 
documentos no es una oportunidad para 
“trawl through documents to see if they 
support the applicant's case”. 

excessive” because it encompasses “any mining activity 
throughout Panamanian territory” ignores the critical 
narrowing effect of the 38-day time period. Panama is not 
being asked to search its entire historical archive; it is being 
asked to identify environmental impact assessments 
conducted during a specific 38-day window in which Law 407 
was conceived, drafted, debated, and enacted. The number of 
such assessments conducted during this period would 
necessarily be limited. 

Existence:  

Panama argues that “the environmental concerns that motived 
the debate on Law 407 did not arise during that debate, but 
rather preceded it by decades”. However, Panama cannot 
have it both ways. Panama’s own Counter-Memorial confirms 
that environmental data and assessments were actively being 
considered during this period (Counter-Memorial ¶344, 
352-353). If this is the case, there is a reasonable basis to 
believe that the requested Documents exist. 

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
or materiality must also fail. First, Panama's argument that 
“document production is not an exercise for requesting 
documents that would prove facts the burden of which lies 
with the opposing party” fundamentally mischaracterises the 
purpose of document production. As set out at paragraphs 9- 
16 of the introduction to these Replies, it is well established 
that a party may request documents from the opposing party 
which relate to an issue that is relevant to the case and material 
to its outcome, regardless of which party bears the ultimate 
burden of proof on that issue. Panama’s attempt to recast 
Orla’s articulation of relevance as an impermissible 
“interrogation of the Respondent” should be rejected. The 
purpose of document production is precisely to enable each 
party to obtain documents in the possession of the other party 
that are relevant to the case and material to its outcome. 

Second, Panama’s assertion that Orla has not explained the 
relationship between the requested Documents and ¶¶266, 
353-354, and 418 of the Memorial is incorrect. The 
relationship is as follows. At ¶266 of the Memorial, Orla 
pleads that there is “no record [] of any debate on the 
environmental implications of any mine or mining activities” 
when the precautionary principle was raised in the legislative 
proceedings. At ¶¶353-354, Orla pleads that Panama 
“purported to base Law 407 on the ‘precautionary principle’ 
and inserted this ham-handedly into section 1 of Law 407” and 
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En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por dos motivos. 

Primero, como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. La propia Orla reconoce 
que los Documentos solicitados serían 
relevantes para “Panama’s alleged defense 
based on the invocation of the precautionary 
principle” y “testing whether Law 407 and 
the measures taken pursuant to it against the 
Cerro Quema Project rested upon any legal 
or credible scientific or environmental 
justification” (como lo afirma Panamá en su 
Contestación, párr. 313).  En otras palabras, 
Orla pretende utilizar su Solicitud como un 
medio para “test” el sustento probatorio del 
caso Panamá y no para solicitar documentos 
que serían relevantes para probar 
alegaciones hechas en sus escritos. Si bien 
Orla incluye los párrafos 226, 353-354 y 418 
de su Demanda en la columna de 
‘referencias’, en la justificación a su 
Solicitud no explica la relación entre los 
Documentos solicitados y dichos párrafos, ni 
identifica algún argumento en sus escritos 
que sería apoyado por el contenido de dichos 
Documentos. Esta Solicitud no es más que 
un intento de convertir la f 

se de exhibición de documentos en un 
interrogatorio a la Demandada. Este abuso 
no puede ser amparado por el Tribunal. 
Panamá se reserva el derecho de responder a 
los cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno. 

Segundo, y, en cualquier caso, Orla tampoco 
ha explicado cómo el contenido de los 
documentos sería relevante o material para 
resolver el caso. En efecto, Orla no ha 

that the legislators “were motivated by Law 406 which they 
had just passed but which proved politically unpopular with a 
segment of the population.” At ¶418, Orla pleads that “the 
precautionary principle was conceived and used as a 
prophylactic to try and shield Panama from legal liability 
which the legislators understood necessarily flowed from Law 
407.” The requested Documents are directly relevant to each 
of these claims because they would establish whether any 
environmental impact assessment of mining activities was 
before the government during the critical 38-day period. As 
Professor Sourgens opines, the precautionary principle “is 
permissible only when its exercise is premised in scientific 
evidence following an appropriate risk assessment” 
(Sourgens ¶33). Assessing the environmental impact 
assessments regarding the mining activities targeted by Law 
407 conducted during the period of its enactment goes to the 
question of whether the precautionary principle was invoked 
in good faith. 

Panama’s argument that “the absence of new environmental 
assessments during the specified period does not demonstrate 
any arbitrariness on the part of Panama” is a merits argument 
that the Tribunal will assess at the appropriate stage. It is not 
a valid basis for refusing to produce documents at the 
document production stage. Whether the absence of new 
assessments demonstrates arbitrariness is a matter for the 
Tribunal to decide in light of the full evidentiary record – 
including whatever documents are produced pursuant to this 
Request. Panama cannot pre-empt that assessment by 
withholding the very documents that would inform it. 

Possession, Custody or Control:  

The documents sought are environmental impact assessments 
conducted by Panama itself. By definition, documents 
“conducted by” are in its possession, custody, or control. 
Panama’s bare cross-reference to “reasons set forth in 
Request No. 58, mutatis mutandis” without further 
explanation is insufficient to substantiate this objection in 
respect of documents that Panama itself commissioned, 
received, or relied upon in connection with one of the most 
significant legislative acts in its recent history. 

For the avoidance of doubt, Orla incorporates its reply to 
Request No. 58 mutatis mutandis. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 
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explicado por qué Panamá debió haberse 
basado solamente en nuevos estudios de 
impacto ambiental durante el periodo de 
debates, y no por una trayectoria histórica de 
estudios medioambientales, oposición social 
sostenida, preocupaciones ambientales, y 
experiencias negativas con la minería 
metálica que se remontan a la década de 
1990 (Contestación, párrs 

 49-84, 103-107, 304-309, 347-352). La 
ausencia de evaluaciones ambientales 
nuevas durante el periodo señalado no 
demuestra arbitrariedad alguna por parte de 
Panamá. Una simple afirmación genérica de 
que éste sería el caso no cumple con el 
estándar del artículo 3(3)(b) de las Reglas de 
la IBA. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii) por los mismos motivos 
expuestos en la Solicitud No. 58, mutatis 
mutandis.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

Request No. 62 – Revised Formulation:  

Environmental impact assessments regarding proposed or 
active mining activities in Panama conducted by Panama 
(including MiAmbiente, MICI, the Comptroller, the Office of 
the President and/or the Panamanian National Assembly) 
between October 20, 2023 and November 27, 2023. 

63. 

Documents containing any 
inquiries by Members of the 
National Assembly to MiAmbiente 
or MICI regarding the 
environmental safety of mining 
activities in Panama between 
October 20, 2023 and November 3, 
2023 and responses by 
MiAmbiente. 

 

 

See references 
to Request 62 
above 

Please refer to the 
explanation for Request 62 
above. 

El Estado objeta a esta Solicitud por los 
mismos motivos expuestos en la Solicitud 
No. 62, mutatis mutandis. El Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

Considering Panama incorporates is objections to Request No. 
63 mutatis mutandis, for the avoidance of doubt Orla 
incorporates its replies to Panama’s objection to Request No. 
62 mutatis mutandis, and requests that the Tribunal orders the 
search and production of Request No. 63 in full. Orla also 
offers the following submissions. 

Specificity: 

Furthermore, this Request No. 63 is narrower than Request 
No. 62, as it targets only documents exchanged between 
Members of the National Assembly and MiAmbiente or MICI 
regarding a specific topic (namely, the environmental safety 
of mining activities in Panama), during that same  precise and 
narrow 38-day time period, namely October 20, 2023 to 
November 27, 2023.  

Possession, Custody or Control: 

The requested Documents are documents exchanged between 

Denied for 
lack of 
specificity. 

. 
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Members of the National Assembly and MiAmbiente or MICI 
– all of which are organs of Panama. The requested 
Documents are therefore, by definition, in the possession, 
custody or control of Panama. 

64. The “presentations from technical 
experts, relevant stakeholders 
from the public, and non-
governmental organizations who 
expressed specific concerns about 
the environmental impacts of metal 
mining – especially open-pit 
mining – due to the Minera 
Panamá Contract Law” referenced 
in ¶874 of the Counter-Memorial. 

 

Counter-
Memorial 
¶¶17-19, 313, 
822, 874, 877  

Memorial 
¶¶266, 353-
354, 418, 421 

C-0373-SPA 

The requested Documents are 
relevant and material to 
Panama’s alleged defense 
based on the invocation of the 
precautionary principle. 

Panama alleges that a few days 
before the Law 407 debates, 
the commissioners heard 
testimony from experts, key 
members of the public, and 
nongovernmental 
organizations on the 
environmental impacts of 
metal open pit mining in light 
of the Minera Panamá 
Contract-Law (Counter-
Memorial ¶874) Yet Panama 
provides no evidence 
whatsoever of what was 
actually discussed in those 
presentations. Furthermore, 
the record shows that the 
presentations referred in ¶874 
of the Counter-Memorial 
related to the new contract 
with Minera Panamá, and not 
Cerro Quema (C-0373-SPA, 
p. 7).  

The requested Documents are 
relevant and material to 
testing whether Law 407 and 
the measures taken pursuant 
to it against the Cerro Quema 
Project rested upon any legal 
or credible scientific or 
environmental justification, 
or whether the precautionary 
principle was deployed in the 
absence of any such 
foundation. 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).     Esta Solicitud es un 
claro ejemplo de fishing expedition abusiva, 
que aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla no establece un rango de 
fechas para su Solicitud, en violación a lo 
establecido en el párrafo 15.4 de la OP No. 
1. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Documentos solicitadosCon el fin de dar una 
apariencia de existencia a los Documentos 
solicitados, Orla tergiversa la Contestación 
de Panamá, traduciendo a su conveniencia 
los términos del español al inglés. En el 
párrafo 874 de su Memorial de Contestación, 
Panamá indicó que “unos días antes de la 
discusión de lo que sería la Ley 407, los 
comisionados habían escuchado la 
intervención de técnicos, actores relevantes 
de la ciudadanía y organizaciones no 
gubernamentales que expresaron 
preocupaciones concretas sobre los 
impactos ambientales de la minería 
metálica”, haciendo referencia a las minutas 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 64 
in full.  

Specificity:  

The Request identifies a specific and narrow category of 
documents by direct reference to Panama’s own Counter-
Memorial, which stated at ¶874: “Furthermore, just a few 
days before the debate on what would become Law 407, the 
commissioners had heard testimony from experts, key 
members of the public, and nongovernmental organizations 
who expressed specific concerns about the environmental 
impacts of metal mining—particularly open-pit mining—in 
light of the Minera Panamá Contract-Law.”. The Request 
adopts the substance of Panama’s own language to describe 
the documents sought.  

Panama’s complaint that Orla “does not establish a date 
range” is without substance. The date range is inherently 
defined by the Request itself: the presentations were made 
during the National Assembly’s sessions that preceded the 
debate on Law 407. Panama’s own Counter-Memorial places 
these presentations in the context of the sessions held in 
August, September, and October 2023 (Counter-Memorial 
¶¶307-310, 874). The relevant period is therefore self-
evident. Nevertheless, should the Tribunal consider a date 
range necessary, Orla respectfully submits that the period 
from August 1, 2023 to November 3, 2003 (covering the 
debates through the enactment of Law 407) would be 
appropriate. 

Existence: 

Panama’s assertion that the Request is “speculative” rests on 
a mischaracterization of the Request and of its own Counter-
Memorial. 

Panama contends that ¶874 of its Counter-Memorial referred 
only to “oral statements that were ‘heard’ by the 
representatives during the legislative debate on Law 406” and 
that “neither Panama in its Response nor Representative 
Vásquez spoke of ‘presentations’ contained in separate 
documents.” This argument is misconceived for several 
reasons. First, whether “intervención” as used by Panama in 

Granted as 
reformulated
.  
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de la sesión ordinaria de la comisión de 
comercio de la Asamblea Nacional del 31 de 
octubre de 2023, donde el diputado Juan 
Diego Vásquez, en el marco del debate 
legislativo de la Ley 407, indicó que “ aquí 
escuchamos a, yo no sé, cientos de 
profesionales en distintas ramas, oponerse 
con argumentos sesudos a este Contrato [de 
Minera Panamá]” (C-373, pág. 9). Como 
puede observarse, ni Panamá en su 
Contestación ni el diputado Vásquez 
hablaron de “presentations” que consten en 
Documentos autónomos (como los que 
solicita Orla), sino de intervenciones orales 
que fueron “escuchad[as]” por los diputados 
en el marco del debate legislativo de la Ley 
406. El contenido de dichas presentaciones 
orales está consignado en las minutas de las 
sesiones parlamentarias correspondientes, 
además de ser públicas (y, por lo tanto, estar 
en poder, custodia y control de orla), han 
sido aportadas al expediente del arbitraje (R-
175 y C-357). 

Considerando lo anterior la Solicitud de Orla 
es, a todas luces, especulativa (pues no ha 
identificado ningún elemento que permita 
sumir razonablemente que las 
“presentations” que solicita existan). Quien 
tiene la carga de probar, al menos prima 
facie, la existencia de los Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 

¶874 of its Counter-Memorial translates to “testimony” or 
“presentation” is beside the point. Orla uses the term 
“presentations” in its Request to refer to the materials that 
would have accompanied or supported what the 
commissioners heard from technical experts, relevant 
stakeholders, and NGOs. It is standard practice for witnesses 
appearing before parliamentary committees to submit 
materials (position papers, technical reports, slide decks, data 
summaries) in support of their testimony. The Request seeks 
those materials. If Panama contends that no such materials 
were submitted, it should say so clearly, but it cannot object 
to the Request on the basis that the content oral testimony 
alone is already on the record. Panama’s attempt to debate 
semantics over the translation of single word is a transparent 
effort to obscure the weakness of its substantive objections. 

Panama’s argument that “the content of those oral 
presentations is recorded in the minutes of the corresponding 
parliamentary sessions” and that these minutes “have been 
submitted to the arbitration record (R-175 and C-357)” does 
not address the Request. The Request does not seek the 
minutes of the legislative sessions. It seeks the materials that 
accompanied or supported the oral testimony given by the 
experts and organizations who appeared before the Commerce 
Commission. Parliamentary minutes record a summary of oral 
interventions; they do not reproduce in full the materials, data, 
reports, or technical analyses that technical experts, relevant 
stakeholders from the public, and non-governmental 
organizations submit in support of their testimony. 

Relevance and Materiality:  

Panama’s objection that Orla has not demonstrated relevance 
and materiality must also fail. First, Panama's argument that 
“document production is not an exercise for requesting 
documents that would prove facts the burden of which lies 
with the opposing party” fundamentally mischaracterizes the 
purpose of document production. As set out at paragraphs 9 to 
16 of the introduction to these Replies to Panama’s 
Objections, it is well established that a party may request 
documents from the opposing party which relate to an issue 
that is relevant to the case and material to its outcome, 
regardless of which party bears the ultimate burden of proof 
on that issue. Panama’s attempt to recast Orla’s articulation of 
relevance as an impermissible “interrogation of the 
Respondent” should be rejected. The purpose of document 
production is precisely to enable each party to obtain 
documents in the possession of the other party that are relevant 
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3(3)(b)), por los siguientes motivos. 

Primero, como explicamos supra, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. La 
propia Orla reconoce que los Documentos 
solicitados serían “relevant and material to 
Panama’s alleged defense based on the 
invocation of the precautionary principle” y 
“testing whether Law 407 and the measures 
taken pursuant to it against the Cerro 
Quema Project rested upon any legal or 
credible scientific or environmental 
justification”. En otras palabras, Orla 
pretende utilizar su   como un medio para 
“test” el sustento probatorio del caso Panamá 
y no para solicitar documentos que serían 
relevantes para probar alegaciones hechas en 
sus escritos. Si bien Orla incluye los párrafos 
266, 353-354, 418 y 421 de su Demanda en 
la columna de ‘referencias’, en la 
justificación a su Solicitud no explica la 
relación entre los Documentos solicitados y 
dichos párrafos, ni identifica algún 
argumento en sus escritos que sería apoyado 
por el contenido de dichos Documentos. De 
hecho, ni siquiera se refiere a las alegaciones 
que hace en dichos párrafos. Esta Solicitud 
no es más que un intento de convertir la fase 
de exhibición de documentos en un 
interrogatorio a la Demandada. Este abuso 
no puede ser amparado por el Tribunal. 
Panamá se reserva el derecho de responder a 
los cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno.  

Segundo, y en cualquier caso, Orla no ha 
explicado cómo el contenido de supuestas 
intervenciones de técnicos y agentes de la 
sociedad civil ante la Asamblea Nacional 
sería relevante para apoyar alguna 
reclamación específica de la Demandante o 
material para la decisión del Tribunal. Una 

to the case and material to its outcome. 
Second, Panama’s assertion that Orla has not explained the 
relationship between the requested Documents and ¶¶266, 
353-354, 418, and 421 of the Memorial is incorrect. The 
relationship is as follows. Orla pleads that Panama purported 
to base Law 407 on the “precautionary principle” and inserted 
this ham-handedly into section 1 of Law 407, and that the 
invocation of the precautionary principle was arbitrary. The 
content of the presentations is directly relevant and material to 
Orla’s claim because it goes to the assessment of the scientific 
or environmental evidence on which Panama allegedly relied 
when adopting Law 407 and the ensuing measures against 
MCQSA. 

Panama’s argument that Orla “has not explained how the 
content of alleged statements by experts and civil society 
representatives before the National Assembly would be 
relevant to support any specific claim by the Claimant” 
ignores the central role that these presentations play in 
Panama’s own defence. Panama relies on these presentations 
as evidence that Law 407 was enacted in response to genuine 
environmental concerns (Counter-Memorial ¶¶17-19, 313, 
822, 874, 877). Orla is entitled to examine the actual content 
of those presentations to determine whether they support 
Panama’s characterization. 

Possession, Custody or Control:  

Panama’s final objection – that it has “no reason to have in its 
possession, custody, or control documents that have been 
generated by private third parties” – is contradicted by the 
record. The testimony was given to the National Assembly’s 
Trade Committee, and the materials accompanying that 
testimony would have been submitted to the National 
Assembly. Documents received by the National Assembly in 
the course of its legislative functions are, by definition, in the 
possession, custody, or control of the Republic of Panama. 

Panama’s further argument that the minutes of the legislative 
sessions are “in the possession, custody, and control of Orla” 
is beside the point. The Request does not seek the minutes; it 
seeks the underlying documents and presentations submitted 
by the experts and organisations who appeared before the 
National Assembly’s Trade Committee. These are distinct 
documents. Finally, considering Panama incorporates is 
objections on possession cutsody or control to Request No. 1 
mutatis mutandis, for the avoidance of doubt Orla repeats its 
replies to Panama’s objections as set out in Request No. 17 
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simple afirmación genérica de que éste sería 
el caso no cumple con el estándar fijado por 
el artículo 3(3)(b) de las Reglas de la IBA.  

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)) por los mismos motivos 
expuestos en la Solicitud No. 1, mutatis 
mutandis. Adicionalmente, Panamá no tiene 
por qué tener en su poder custodia o control 
documentos que hayan sido generados por 
terceros privados (como las “presentations” 
que solicita Orla). Asimismo, como fue 
explicado anteriormente, las minutas de los 
debates legislativos de la Ley 406 (en las que 
están consignadas las distintas 
intervenciones) están en poder, custodia o 
control de Orla.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

above mutatis mutandis. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 64 – Revised Formulation:  

Documents (including position papers, technical reports, data, 
slide presentations, or other documents) submitted in 
connection with the “presentations testimony from technical 
experts, relevant stakeholders from the public, and non-
governmental organizations who expressed specific concerns 
about the environmental impacts of metal mining – especially 
open-pit mining – due to the Minera Panamá Contract Law” 
referenced in ¶874 of the Counter-Memorial during the period 
from August 1, 2023 to November 3, 2023. 
 

65. 

The internal administrative file 
(Expediente) and internal 
Documents within MITRADEL 
and its related departments dealing 
with MCQSA’s lay off requests 
between May 4, 2017 and 
December 31, 2019.  

  

Memorial 
¶¶81, 86-89, 
102, 105. 

Counter-
Memorial 
¶¶756, 841, 
848 

C-0100-SPA 

Panama denies Orla had an 
acquired right under 
Panamanian law, and that the 
Concession Contracts expired 
in February and March 2017, 
and were not tacitly extended 
(Counter-Memorial ¶¶756, 
841, 848).  

However, when MCQSA has 
applied to MITRADEL for a 
permit to lay-off its local 
workforce in 2017 and 2019, 
both times, MITRADEL 
rejected these applications 
because MCQSA could not 
show financial hardship, with 
MITRADEL saying in 2019 
that “there is no evidence to 
show that the concession has 
been denied to the company 
so far” (C-0100-SPA, p. 5; 
Memorial ¶¶81, 86-89, 102, 
105). 

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las Reglas de la IBA,  el Estado, 
de buena fe, acepta realizar una búsqueda 
razonable del Expediente de MITRADEL 
relativo a la Solicitud de despido de 
MCQSA del 26 de noviembre de 2018 (C-
100, pág.1), y exhibir aquellos documentos 
relevantes y sustanciales que sean 
identificados mediante dicha búsqueda 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

El Estado deja constancia, no obstante, de 
que dicho Expediente ya está en poder, 
custodia o control de Orla (Reglas de la IBA, 
art. 3(3)(c)(i)), como resulta de la copia de la 
Resolución No. 06/2019 del 10 de enero de 
2019 que Orla aportó al expediente y que 
contiene la foliatura del expediente 

Orla acknowledges Panama’s agreement to conduct a re 
asonable search of the “MITRADEL Expediente regarding the 
Request for the dismissal of MCQSA dated November 26, 
2018 (C-0100, p. 1)”.  Panama has, however, sought to limit 
its agreement by undertaking to produce only those documents 
it considers “relevant and material” and only “provided that 
their production is not barred by any of the grounds set forth 
in Article 9(2) of the IBA Rules” instead of all responsive 
documents.  This is not agreed and is impermissible, as set out 
at paragraphs 62 to 69 of the introduction to these Replies to 
Panama’s Objections. 

Orla rejects Panama’s objections to the remainder of the 
Request.  

Specificity:  

Considering that the Request asked for the a very specific 
Expediente and the related documents on two specific events 
(MCQSA’s lay-off events) in a relatively short timeframe and 
relating to only one custodian (MITRADEL), it is astounding 
that Panama considers this Request to be “unduly 
burdensome” and “a clear example of an abusive fishing 
expedition”.  As to Panama’s complaint about the alleged lack 
of precision of what “internal documents” might mean, it is 
meritless and Orla refers to paragraph 21 of its introduction to 

Granted as 
requested. 
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In other words MITRADEL’s 
position in 2019 was directly 
opposite to Panama’s 
assertion that the Concessions 
Contracts expired in February 
and March 2017.  

With the exception of C-
0100-SPA referred to above, 
Orla does not have any other 
relevant MITRADEL 
information, however, it will 
be found in the records of 
MITRADEL.  The requested 
Documents are relevant and 
material to Panama’s arbitrary 
and non-transparent treatment 
of the Concession Contracts 
and MCQSA’s acquired 
rights in relation to the same. 

administrativo (C-100). 

Asimismo, el Estado deja constancia de que 
esta es la primera vez que Orla alega que lo 
expresado por MITRADEL en la Resolución 
No. 6/2019 del 10 de enero de 2019 sería 
“directly opposite to Panama’s assertion 
that the Concession Contracts expired in 
Februrary and March 2017”. Más allá de lo 
infundado de la nueva alegación de Orla, 
esta resulta totalmente inadecuada. La fase 
de exhibición de documentos no es el 
momento procesal oportuno para presentar 
alegatos sobre el fondo, ni para que Orla 
plantee una nueva teoría del caso o intente 
mejorarla. Panamá se reserva el derecho de 
responder a esta alegación en el momento 
procesal oportuno. 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por los siguientes 
motivos. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, 
quizás aceptable en el contencioso ante las 
cortes estadounidenses, pero no en arbitraje 
internacional.  

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita el Expediente 
administrativo de MITRADEL “and other 
internal Documents” relacionados con 
“MCQSA’s lay off requests between May 4, 
2017 and December 31, 2019” pero no 
identifica qué “internal Documents” en 
concreto solicita, distintos de los que 
constarían en el Expediente administrativo. 
Esta formulación es excesivamente amplia y 
abarca una categoría indeterminada (e 
indeterminable) de documentos 

these Replies to Panama’s Objections.  Panama clearly 
understands what this term is meant to mean. 

Existence:  

This objection is equally astounding.  Panama itself confirms 
that Resolution No. 06-2019 (C-0100-SPA) forms part of the 
requested Expediente (and indeed, accuses Orla of already 
having possession, custody or control of the same). Panama 
cannot have its cake and eat it. If the documents do not exist, 
they cannot be in Orla’s possession, custody or control at the 
same time.  Moreover, as set out in paragraphs 29 to 39 of the 
introduction to these Replies to Panama’s Objections, 
Panama’s document retention obligations under Law No. 13 
of January 23, 1957, Law No. 51 of July 22, 2008 and Article 
485 of the Civil Procedure Code ensure that the State is subject 
to broad, mandatory, and non-discretionary obligations to 
preserve and archive public documentation and extend beyond 
formally constituted Expedientes and cover all documents 
issued, received or used by public entities in the exercise of 
their administrative functions. It is therefore reasonable to 
assume that Panama retains these materials. The existence of 
the Expediente and related internal Documents is therefore not 
speculative. 

Possession, Custody or Control:  

The same reasons apply to Panama’s arguments in relation to 
possession, custody and control.  As set out in paragraphs 29 
to 39 of the introduction to these Replies, MITRADEL would 
be obliged to maintain the Expediente and other internal 
documents related thereto. Orla has thus shown a reasonable 
assumption that the requested Documents exist and are likely 
to be in Panama’s possession, custody or control. 

Panama also suggests that the requested Documents are 
already in Orla’s possession, custody or control, because “the 
copy of Resolution No. 06/2019 dated January 10, 2019, 
which Orla submitted to the record and which contains the 
administrative file number (C-100)”. Orla is not sure which 
number Panama refers to in Exhibit C-0100-SPA, as it cannot 
see the sequential numbering on each page which is typical of 
files comprising the Expediente. For the avoidance of doubt, 
Orla confirms that it does not have custody, possession or 
control of the requested Documents.  

Relevance and Materiality:  

Starting with Panama’s assertion that Orla has made a new 
case theory by stating that “MITRADEL’s statements in 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to Respondent’s Objections to Claimant’s Redfern 
Schedule dated April 1, 2026 

186 
 

 
61  N. O’Malley, Rules of Evidence in International Arbitration: An Annotated Guide, 2nd ed. (2019), extracto, RL-304, párr. 3.30. 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

(contrariamente a lo que exigen las Reglas 
de la IBA). Con esta Solicitud, Orla, 
evidentemente, persigue “trawl through 
documents to see if they support the 
applicant’s case’”61, lo cual no es permitido 
en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “are reasonably believed to 
exist” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no ha explicado por qué es razonable 
presumir que existen “internal Documents” 
de MITRADEL distintos de los que 
constarían en los expedientes 
administrativos de las Resoluciones 
identificadas. Quien tiene la carga de probar, 
al menos prima facie la existencia de los 
documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 

Resolution No. 6/2019 of January 10, 2019, are ‘directly 
opposite to Panama’s assertion that the Concession Contracts 
expired in February and March 2017’”, Panama appears to be 
playing deliberately obtuse or is being too pedantically 
technical in terms of criticism the words Orla used in the 
Request as opposed to in its Memorial.  However, the 
significance behind the event itself cannot be overlooked.  
Orla made a point that the Ministry of Labor did not treat the 
Concession as terminated even in the introduction to its 
Memorial, that is how significant a point Orla thought it was:  
“the Ministry of Labor refused to permit the layoffs claiming 
that MCQSA had not proven that the Ministry of Commerce 
and Industry (“MICI”) refused to extend the Concession 
Contracts, as MICI would not come to make any decision on 
the extension until years later” (Memorial ¶3). Orla also 
pointed out in various parts of the Memorial that “the Ministry 
of Labor denied the company the permit for the layoffs on the 
basis that the evidence presented did not prove that MCQSA 
had been denied the extension of the Concession Contracts” 
(Memorial ¶86), referring to the decision as “the Orwellian 
basis that a non-decision on MCQSA’s application to extend 
the Concession Contracts was not a denial” (Memorial ¶87). 
Orla also pointed out that the appeal was denied as “MICI had 
never decided definitively not to extend the Concession 
Contracts, but rather simply refused to give any answer”. 
(Memorial ¶89) and that lay off request were denied because 
“MICI neither approved nor rejected the Concession 
Contracts” (Memorial ¶319).  Orla also very clearly stated 
that “[t]he Ministry of Labor denied the latest effort to obtain 
the permit due to the lack of evidence that the Concession 
Contracts has been cancelled.” (Memorial ¶105, emphasis 
added). It is thus willfully blind for Panama to try and pretend 
that all this focus on the Ministry of Labor decision did not 
relate to Panama’s treatment of the Concession Contracts as 
terminated or not after 2017. In any event, Orla intends to 
develop this argument at the appropriate stage of the 
proceedings, to which Panama will have ample opportunity to 
respond.  The fact that the Parties will be dealing with these 
issues in their next round of submissions also goes towards 
showing that the MITRADEL issue raised in this Request No. 
65 is relevant and material pursuant to the IBA Rules.   

Indeed, the above shows that the MITRADEL records are 
directly relevant to Orla’s claim that Panama’s treatment of 
MCQSA was arbitrary and non-transparent (Memorial ¶¶306 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to Respondent’s Objections to Claimant’s Redfern 
Schedule dated April 1, 2026 

187 
 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

3(3)(b)). 

Primero, Orla no ha explicado por qué los 
expedientes y documentos internos 
asociados a las peticiones de despidos serían 
relevantes para establecer que el trato de 
Panamá fue “arbitrary and non-
transparent”.  Una simple afirmación 
genérica de que éste sería el caso no cumple 
con el estándar del artículo 3(3)(b) de las 
Reglas de la IBA. 

Segundo, los documentos internos, por 
definición, no externalizan la conducta del 
Estado respecto de los supuestos derechos de 
Orla y, por lo tanto, no pueden ser utilizados 
para valorar la conducta del Estado a la luz 
de los estándares de protección del Tratado. 
Las deliberaciones internas de MITRADEL 
no constituyen actos exteriorizados de dicha 
entidad estatal frente a Orla. En 
consecuencia, los documentos en cuestión 
no son materiales para la resolución del caso. 

En tercer lugar, Orla no ha establecido que 
los “Documentos internos” estén en poder, 
custodia o control de Panamá, por los 
mismos motivos expuestos en la Solicitud 
No. 1, mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

et seq., 347 et seq.) – it cannot be that one government 
department refused to act because it considered that the 
Concessions have not been cancelled, whereas another claims 
that have.  This internal inconsistency within Panama’s own 
governmental organs is material to the Tribunal’s assessment 
of arbitrariness of Panama’s behavior.  

66. The “available information” on 
which Panama bases its 
determination that “it is not 
possible to confirm whether the 
owners and controllers of 
Veragold as of 2023 were 
Panamanian or foreign nationals”. 

 

Memorial 
¶¶428-429, 
443-446 

C-0409-ENG 
C-0410-ENG 

Counter-
Memorial 
¶¶904, 916 

The requested Documents are 
relevant and material to 
Panama’s breach of Article 
9.04 of the FTA by treating 
Orla’s investment differently 
from the investment of its own 
nationals.  

Veragold continues to conduct 
mining operations in Panama 
notwithstanding Law 407 
which left Veragold’s 
concession untouched. It is 
Orla’s understanding that 
Veragold was and is owned by 

El Estado objeta a esta Solicitud por, al 
menos. tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, Orla no solicita 
Documentos relevantes para su caso (Reglas 
de la IBA, art. 3(3)(b)) o para sustentar 
alegaciones hechas en sus escritos (OP1, 
párr. 15.4), sino que pretende cuestionar si 
existen Documentos que sustenten los 
argumentos de Panamá, cuya carga de la 
prueba le corresponde al Estado (“…the 
available information on which Panama 
bases its determination…” y “Panama does 
not, however, produce that ‘available 

Orla acknowledges Panama’s agreement to produce the 
Documents contained in the Public Registry on which it based 
its assertion that “with the available information, it is not 
possible to confirm whether the owners and controllers of 
Veragold, as of 2023, were Panamanian or foreign 
nationals”.  

Orla welcomes this partial concession, but it is not acceptable 
to Orla two reasons. First, Panama’s concession is limited to 
documents “contained in the Public Registry”. However, 
Panama’s Counter-Memorial states that it relied on “available 
information” (not merely the Public Registry) to reach its 
conclusion (Counter-Memorial ¶916). Second, the Public 
Registry is publicly accessible, as Panama itself acknowledges. 
The production of publicly available documents does not 

Granted. 
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Panamanian nationals; 
however, confirmation of 
nationality of Veragold’s 
owners is shielded from public 
inquiry and would only have 
been disclosed to the 
Superintendency of Non-
Financial Entities of Panama 
and thus known only to 
Panama. Orla specifically 
reserved its right to amend its 
claim to include a claim for 
breach of Article 9.04 of the 
Canada-Panama FTA once it 
has had the opportunity to 
learn the identity of Veragold’s 
owners and their nationality 
(Memorial ¶¶443-446). 

In response, Panama asserts 
that “based on the available 
information, it is not possible 
to confirm whether the owners 
and controllers of Veragold as 
of 2023 were Panamanian or 
foreign nationals” (Counter-
Memorial ¶916). Panama 
does not, however, produce 
that "available information" or 
explain the basis for its 
conclusion despite having 
access to such information.  

The requested Documents are 
relevant and material to 
Panama’s failure to accord 
Orla the same treatment as 
given to Panamanian nationals 
when it enacted Law 407 and 
issued resolutions against 
Orla’s concessions for the 
Cerro Quema Project.  

information’ or explain the basis for its 
conclusion despite having access to such 
information”). Ese no es el objetivo de la 
fase de exhibición de documentos.  

En segundo lugar, la “información 
disponible” a la cual accedieron los 
abogados del Estado para concluir que “no 
es posible confirmar si los propietarios y 
controlantes de Veragold al 2023 eran 
panameños o de nacionalidad extranjera” 
(Contestación, párr. 916) consta en el 
Registro Público de Panamá y es, por ende, 
de acceso público (Reglas de la IBA, art. 
3(3)(b)). Sin embargo, de buena fe, y sin que 
ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las Reglas de la IBA, el Estado, de 
buena fe, acepta exhibir los Documentos 
que constan en el Registro Público en los 
cuales basó su alegación según la cual 
“con la información disponible, no es 
posible confirmar si los propietarios y 
controlantes de Veragold al 2023 eran 
panameños o de nacionalidad extranjera”.  

En tercer lugar, en su justificación, Orla 
indica que “confirmation of nationality of 
Veragold’s owners is shielded from public 
inquiry and would only have been disclosed 
to the Superintendency of Non-Financial 
Entities of Panama and thus known only to 
Panama”, información que solicita 
expresamente en la Solicitud No. 67 infra.  

El Estado objeta a la exhibición de la 
información que consta en la 
Superintendencia de Sujetos No 
Financieros sobre los accionistas, 
propietarios, controlantes o beneficiarios 
finales de Veragold, bajo el art. 9(2)(e) de 
las Reglas de la IBA, que excluye de la 
exhibición los documentos protegidos por 
razones de confidencialidad comercial, así 
como bajo el art. 9(2)(b), en la medida en que 
existe un impedimento legal imperativo bajo 
el Derecho aplicable que prohíbe al Estado 
acceder a dicha información y, con mayor  

advance the proceedings. What is material is the non-public 
information that Orla does not have access to, which would 
conclusively establish the nationality of Veragold’s owners and 
controllers.  

Orla rejects Panama’s attempt to revise Request No. 66 and its 
objections, and requests that the Tribunal orders the search 
and production of Request No. 66 in full.  

Relevance and Materiality: 

Panama’s objection that the requested Documents are not 
relevant to Orla’s case is without merit. 

Burden of proof. Panama argues that Orla “seeks to challenge 
whether there are Documents supporting Panama's 
arguments, the burden of proof for which rests with the State” 
and that “this is not the purpose of the document production 
phase.” This argument fundamentally mischaracterizes the 
purpose of document production. As set out at paragraphs 9 to 
16 of the introduction to these Replies to Panama’s 
Objections, it is well established that a party may request 
documents from the opposing party which relate to an issue 
that is relevant to the case and material to its outcome, 
regardless of which party bears the ultimate burden of proof 
on that issue. The purpose of document production is precisely 
to enable each party to obtain documents in the possession of 
the other party that are relevant to the case and material to its 
outcome. 

Moreover, the requested Documents are directly relevant to 
Orla’s case (not merely to Panama’s defence). Orla has 
specifically reserved its right to amend its claim to include a 
breach of Article 9.04 of the Canada-Panama FTA (national 
treatment) once it has had the opportunity to learn the identity 
of Veragold’s owners and their nationality (Memorial ¶¶443-
446). The requested Documents are therefore relevant to a 
claim that Orla intends to advance, which it cannot fully plead 
without access to the nationality information that is 
exclusively within Panama’s possession, custody or control. 

The relevance and materiality of Veragold’s ownership is 
straightforward: if Veragold is owned and controlled by 
Panamanian nationals, then Panama’s decision to leave 
Veragold’s concession untouched whilst cancelling Orla’s 
concessions through Law 407 would constitute differential 
treatment based on nationality in breach of Article 9.04. The 
“available information” that Panama relied upon to reach its 
conclusion is directly material to this determination. 
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azón, divulgarla.  

Primero, Orla pretende que el Estado 
produzca información societaria sensible de 
Veragold, un tercero ajeno a este arbitraje 
que no ha sido oído ni ha consentido a la 
divulgación de sus datos en este 
procedimiento.  

Segundo, los Documentos solicitados no 
pueden ser divulgados por el Estado en 
virtud de la legislación vigente. La Ley 129 
de 2020 “Que crea el Sistema Privado y 
único de Registro de Beneficiarios Finales 
de Personas Jurídicas” establece un régimen 
de estricta confidencialidad sobre la 
información de beneficiarios finales de 
personas jurídicas constituidas o registradas 
bajo las leyes de Panamá.  

Según lo dispuesto en el artículo 2 de dicha 
Ley, las autoridades competentes sólo 
pueden acceder al Sistema “para asistir a la 
autoridad competentes en la prevención de 
los delitos de blanqueo de capitales, 
financiamiento al terrorismo y 
financiamiento de la proliferación de armas 
de destrucción masiva” (art. 1 de la Ley 129 
de 2020). Adicionalmente, el artículo 2 
precisa que las únicas autoridades 
habilitadas para acceder al Sistema son 
aquellas a las cuales se le “atribuya 
competencia en materia de prevención de 
blanqueo o de capitales, financiamiento del 
terrorismo y financiamiento de la 
proliferación de armas de destrucción 
masiva y sus delitos precedentes” (art. 2 de 
la Ley 129 de 2020). 

En efecto, dicho Sistema es tan restringido 
que ni siquiera la existencia de acciones 
judiciales o administrativas permiten 
acceder a la información en él contenida. El 
artículo 9 de la Ley establece 
categóricamente que: “Cualquier acción 
judicial, administrativa o de otra naturaleza, 
para acceso a la información en el Sistema 
Único por personas distintas a las 
autorizadas por la presente Ley será 

Panama’s merits arguments. Panama’s arguments that that 
Veragold is not in “similar circumstances” to Orla, that 
Veragold’s concession was valid until 2033 whilst MCQSA’s 
had expired, and that Law 407 was applied “generally and 
impartially” are merits arguments that the Tribunal will assess 
at the appropriate stage. They are not valid bases for refusing 
to produce documents at the document production stage. In 
any event, Orla disputes each of these assertions. First, the 
question of whether Veragold and Orla are in “similar 
circumstances” is precisely the issue that the Tribunal must 
determine. Second, Panama’s assertion that “the MCQSA 
Concession Agreements had expired in 2017” is itself a 
contested issue in this arbitration. Orla’s case is that the 
Concession Contracts remained in force and that MCQSA had 
acquired rights to their extension (Memorial ¶¶332-340). 
Third, Panama’s assertion that Law 407 was applied 
“generally and impartially” is contradicted by the evidence: 
Veragold’s concession was not affected by Law 407, whilst 
MCQSA’s was.  

The information regarding Veragold’s beneficial 
ownership must be produced: 

Panama objects to the disclosure of information held by the 
Superintendency of Non-Financial Entities regarding the 
shareholders, owners, controllers, or beneficial owners of 
Veragold, invoking Article 9(2)(e) of the IBA Rules 
(commercial confidentiality) and Article 9(2)(b) (legal 
impediment under Law 129 of 2020). 

The Superintendency and Law 129 of 2020. This domestic 
law restriction cannot override Panama’s obligations in 
international arbitration. It is well established in international 
investment arbitration that a State cannot rely on its own 
domestic law to refuse to produce documents that are relevant 
and material to the resolution of a dispute before an 
international tribunal. To hold otherwise would permit States 
to enact domestic confidentiality laws for the specific purpose 
of shielding relevant evidence from production in arbitral 
proceedings. Moreover, Article 9(2)(b) of the IBA Rules 
provides for exclusion only where there is a “legal impediment 
or privilege under the legal or ethical rules determined by the 
Tribunal to be applicable.” The Tribunal has discretion to 
determine whether the domestic law restriction should prevail 
over the legitimate interests of the requesting party in 
obtaining relevant evidence. In the circumstances of this case, 
where the nationality of Veragold’s owners goes to the heart 
of Orla’s national treatment claim, and where the information 
is exclusively within Panama’s possession, custody or control, 
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improcedente”.  

Tercero, cabe resaltar que, al solicitar la 
expurgación de las presentaciones que se 
realizaron en la Audiencia sobre Bifurcación 
de conformidad con la OP4, la misma Orla 
reconoció que la información relativa sus 
propietarios, controlantes y beneficiarios es 
“confidential and protected” por lo que no 
debía ser compartida con terceros. 

En todo caso, el Estado rechaza las 
alegaciones mediante las cuales Orla 
pretende justificar su Solicitud. Como 
Panamá explicó detalladamente en su 
Contestación (párrs. 914–937), la 
nacionalidad de los titulares y controladores 
de Veragold es irrelevante si Orla no ha 
logrado satisfacer los demás requisitos que 
el Derecho internacional impone para 
establecer una violación de las cláusulas de 
Trato Nacional y Trato de Nación Más 
Favorecida. En este caso, Orla no ha 
cumplido con probar que Veragold es un 
inversionista en circunstancias similares a 
las de Orla (Contestación, párrs. 921–923): 
Veragold contaba con una concesión vigente 
hasta 2033, mientras que los Contratos de 
Concesión de MCQSA habían expirado en 
2017 (Contestación, párrs. 930–931). Orla 
tampoco ha probado que el supuesto trato 
menos favorable haya sido producto de la 
nacionalidad de Veragold y no de una 
justificación razonable u objetiva 
(Contestación, párrs. 924–926). La Ley 407 
fue emitida por razones objetivas de política 
pública y se aplicó de manera general e 
imparcial a todas las concesiones pendientes 
(Contestación, párrs. 932, 935–936).  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

the balance plainly favours production. 

MICI holds beneficial ownership information independently 
of the Superintendency. In any event, the Superintendency is 
not the only source of information regarding Veragold’s 
beneficial ownership. MICI itself must hold such information 
by virtue of its regulatory oversight of mining concessions 
under the Mining Code. First, Article 4 of the Mining Code 
prohibits foreign governments and public officers of MICI 
from holding mining concessions (CL-0011-SPA). In order to 
enforce these prohibitions, MICI must have information 
regarding the beneficial ownership of each concessionaire, 
including Veragold. Without such information, MICI could 
not discharge its statutory obligation to ensure that prohibited 
persons do not hold mining concessions. Second, Article 62 
of the Mining Code provides that if two or more companies 
(or persons) are connected through ownership or control, they 
are treated as a single entity for the purposes of certain 
concentration limits (CL-0011-SPA). This anti-concentration 
provision requires MICI to maintain information regarding the 
ownership and control structure of concessionaires, including 
Veragold, in order to determine whether connected entities 
collectively exceed the permitted limits. Third, Panama is the 
owner of the mineral resources exploited under mining 
concessions. As the grantor and regulator of those 
concessions, MICI exercises comprehensive regulatory 
oversight over concessionaires throughout the life of the 
concession. It is inconceivable that MICI would grant and 
administer a mining concession without knowing who 
ultimately owns and controls the concessionaire. The Mining 
Code is replete with provisions requiring MICI's ongoing 
oversight of concessionaires, which necessarily encompasses 
knowledge of their ownership structure. Fourth, the Veragold 
concession was approved by Law (Law-Contract), which 
would have involved scrutiny of the concessionaire’s identity 
and ownership at the time of legislative approval. The 
information regarding Veragold’s ownership at the time of the 
concession grant (and any subsequent changes notified to 
MICI) would form part of MICI's records. 

Orla’s Request should therefore be understood as seeking, in 
the alternative, the information regarding Veragold’s 
beneficial ownership held by MICI pursuant to its regulatory 
oversight functions under the Mining Code, which is not 
subject to the restrictions of Law 129 of 2020. 

Commercial confidentiality does not apply. Panama’s 
invocation of Article 9(2)(e) (commercial confidentiality) is 
equally without merit. The nationality of Veragold’s owners 
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is not commercially sensitive information; it is basic corporate 
information that goes to the legal question of whether national 
treatment has been accorded. Furthermore, any confidentiality 
concerns can be adequately addressed through the 
confidentiality provisions already in place in this arbitration. 
The Tribunal can order production subject to appropriate 
confidentiality protections, as is routinely done in 
international arbitration when commercially sensitive 
information is at issue. 

Panama’s reliance on Orla’s own confidentiality request is 
inapposite. Panama’s argument that “Orla itself 
acknowledged that the information regarding its owners, 
controllers, and beneficiaries is ‘confidential and protected’” 
does not assist its position. Orla sought confidentiality 
protections in respect of the names of its individual 
shareholders; it did not apply redactions to their domicile 
which reveals nationality (C-0475-ENG). Orla’s position is 
therefore entirely consistent. 

Possession, Custody or Control: 

Regardless of the restrictions under Law 29 of 2020 regarding 
the Superintendency’s registry, Panama (as the sovereign 
State that administers mining concessions through MICI) 
holds information regarding the ownership and control of 
Veragold independently of the Superintendency. Moreover, 
the Superintendency is an organ of the Panamanian State. 
Panama cannot invoke the restrictions of its own domestic law 
to defeat a legitimate request for relevant evidence in an 
international arbitration to which it is a party. 

67. Documents evidencing ownership, 
shareholding or beneficial 
ownership of Veragold Mining 
Company Inc. held by or filed with 
the Superintendency of Non-
Financial Entities 
(Superintendencia de Sujetos No 
Financieros).  

See references 
to Request 66 
above 

Please refer to the explanation 
for Request 66 above.  

El Estado objeta a esta Solicitud, mutatis 
mutandis, en los mismos términos y por los 
motivos expuestos en la Solicitud No. 66 
supra. 

Orla incorporates its reply to Request No. 66 mutatis 
mutandis, and requests that the Tribunal orders the search and 
production of Request No. 67 in full.  

Granted. 

 

68. The internal administrative file 
(Expediente) of MICI relating to 
Veragold’s mining extraction 
project authorized under Contract 
Law 92 of 2013 (Contrato Ley No 
92, del 7 de noviembre de 2013) 
and having MICI file number 

Memorial 
¶¶254, 264, 
308, 329, 342, 
353-355, 365-
367, 382, 428-
429, 445 

Counter-

The requested Documents are 
relevant and material to 
Panama’s breach of Article 
9.04 of the FTA by treating 
Orla’s investment differently 
from investments made by its 
own Panamanian nationals.  

El Estado objeta a esta Solicitud, pues Orla 
ha establecido que los Documentos 
solicitados sean relevantes para su caso ni 
materiales para la decisión del Tribunal 
(Reglas de la IBA, art. 3(3)(b)). 

En efecto, la reclamación de Orla sobre una 
supuesta violación del artículo 9.04 del 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 68 
in full.  

Relevance and Materiality:  

Panama’s sole objection is that Orla has not established that 
the requested Documents are relevant to its case or material to 

Granted.  
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2013-21. Memorial 
¶¶904, 919-
923, 929-931 

It is Orla’s understanding that 
Veragold was and is owned by 
Panamanian nationals, and that 
it continues to operate its 
mining operations pursuant to 
a mining concession 
unaffected by Law 407, in 
contrast to MCQSA’s 
Concession Contracts, which 
were terminated (Memorial 
¶445). Orla argued that the 
Panamanian authorities were 
acutely aware of MCQSA’s 
situation and were fully aware 
that MCQSA would be 
directly affected by the 
passage of the proposed draft 
law, and at the same time 
aware that the Veragold 
concessions would not be 
affected by the same. Orla 
points out the difference in 
treatment of MCQSA’s 
investments and that of 
Veragold (Memorial, ¶¶254, 
264, 308, 329, 342, 353-355, 
365-367, 382).   

The requested Documents are 
relevant and material to 
Panama’s different treatment 
of Orla as compared to 
Veragold. On Panama’s own 
case, the threshold question 
under Articles 9.04 is whether 
Veragold was in “similar 
circumstances” to Orla, 
assessed by reference to “a 
broad convergence of 
similarities covering various 
factors”. The internal 
administrative record of 
MiAmbiente concerning 
Veragold’s EsIA is directly 
probative of this issue. The 
Documents will demonstrate 
the substantive basis upon 
which MiAmbiente assessed, 

Tratado se basa exclusivamente en el hecho 
de que, mientras las concesiones de MCQSA 
fueron afectadas por la Ley 407, la concesión 
de Veragold no lo fue (Demanda, párrs. 254, 
308, 342). En ese sentido, como ha explicado 
el Estado, Orla debe establecer que 
“Veragold was in ‘similar circumstances’ to 
Orla, assessed by reference to ‘a broad 
convergence of similarities covering various 
factors’”, pero no cualquier conjunto de 
factores, sino aquellos asociados a los hechos 
relevantes para la supuesta medida 
discriminatoria (en este caso, según Orla, la 
aplicación de la Ley 407). Orla no explica por 
qué el Expediente del MICI del contrato de 
Veragold sería relevante para establecer 
factores de convergencia en torno a los hechos 
relevantes para la aplicación de la Ley 407. De 
hecho, en la justificación de su Solicitud, 
Orla ni siquiera se refiere al expediente del 
MICI, sino al expediente de MiAmbiente del 
EsIA de Veragold (que ni siquiera está 
solicitando). Esto debería bastar para 
rechazar la Solicitud de Orla. 

Sin perjuicio de lo anterior, el Estado 
constata que Orla pretende utilizar esta 
Solicitud para introducir nuevos reclamos 
según los cuales el trámite del EsIA de 
Veragold (que ni siquiera es objeto de su 
Solicitud) sería de alguna forma relevante 
para establecer “the degree of comparability 
between MCQSA’s and Veragold’s respective 
mining investments, including whether 
analogous community and social factors were 
present and how they were treated by 
Panama's own regulatory authorities”. Es 
decir, Orla pretende presentar reclamos de 
forma manifiestamente extemporánea sobre la 
base del trato que las autoridades regulatorias 
habrían dado a los “analogous community and 
social factors” constatados en los respectivos 
EsIA. Estos nuevos reclamos son 
inadmisibles y el Estado se reserva todos sus 
derechos al respecto, incluido el de reclamar 
formalmente su inadmisión en el momento 
procesal oportuno. 

Por todo lo anterior, el Estado solicita 

the Tribunal's decision. This objection must fail. 

Panama’s argument that the MICI file is irrelevant. Panama 
contends that ”Orla does not explain why the MICI file on the 
Veragold contract would be relevant to establishing factors of 
convergence regarding the facts relevant to the application of 
Law 407”. This argument is without merit for the following 
reasons. 

First, the MICI administrative file for Veragold’s concession 
is directly relevant to the assessment of whether Veragold was 
in “similar circumstances” to Orla. The MICI file would 
contain the factual record of how Panama’s mining authority 
administered Veragold’s concession, any regulatory actions 
taken, the status of the concession throughout the relevant 
period, and the basis upon which MICI determined that 
Veragold’s concession was not affected by Law 407. This 
information is plainly relevant to the assessment of whether 
the two investments were in “similar circumstances” and 
received different treatment.  

Second, the MICI file is directly probative of the central 
factual question in the national treatment analysis: why Law 
407 affected MCQSA’s concessions but not Veragold’s. 
Panama asserts that this differential treatment was justified 
because “Veragold held a concession valid until 2033, 
whereas the MCQSA Concession Agreements had expired in 
2017” (Counter-Memorial ¶¶930-931). The MICI 
administrative file for Veragold would reveal the precise 
terms of Veragold’s concession, any extensions or 
modifications granted, and whether MICI treated Veragold’s 
concession as distinct from MCQSA’s for the purposes of Law 
407, and, if so, on what basis. 

Third, the file would reveal how MICI treated Veragold’s 
concession in the period following the enactment of Law 407. 
If MICI took no action whatsoever against Veragold’s 
concession, whilst simultaneously issuing resolutions 
cancelling MCQSA’s concessions, this differential treatment 
is directly relevant to Orla’s claim under Article 9.04. The 
MICI file would document the basis (or absence thereof) for 
this disparity. 

Panama’s complaint regarding the reference to 
MiAmbiente. Panama observes that “in the justification for its 
Request, Orla does not even refer to the MICI file, but rather 
to the MiAmbiente file on Veragold’s EIA (which it is not even 
requesting).” The reference to MiAmbiente in the justification 
serves to illustrate the broader context in which the MICI file 
is relevant, namely, the comparative regulatory treatment of 
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reviewed, and ultimately 
approved Veragold’s EsIA, 
including the environmental 
and social considerations that 
informed its decision-making. 
This is essential to establishing 
the degree of comparability 
between MCQSA’s and 
Veragold’s respective mining 
investments, including 
whether analogous community 
and social factors were present 
and how they were treated by 
Panama's own regulatory 
authorities. 

respetuosamente que el Tribunal rechace 
esta Solicitud. 

MCQSA and Veragold across both MICI and MiAmbiente. 
The fact that Orla also considers MiAmbiente’s file to be 
relevant does not render the MICI file irrelevant; the two are 
complementary. 

Panama’s assertion that Orla seeks to introduce “new 
claims”. Panama's argument that this Request constitutes an 
attempt to “introduce new claims” in a “manifestly untimely 
manner” is unfounded. Orla has expressly reserved its right to 
amend its claim to particularize a breach of Article 9.04 of the 
Canada-Panama FTA (Memorial ¶¶443-446). The Memorial 
identifies the differential treatment of Veragold at multiple 
paragraphs (Memorial ¶¶254, 264, 308, 329, 342, 353–355, 
365–367, 382, 428–429, 445). Orla is not raising “new claims” 
through document production; it is seeking documents that are 
relevant and material to claims that have been squarely 
pleaded (or, at a minimum, expressly reserved) in its 
Memorial. Moreover, Panama’s Counter-Memorial itself 
devotes an entire section to arguing that there was no breach 
of Article 9.04 (Counter-Memorial ¶¶914-937), thereby 
placing the issue squarely before the Tribunal.  

Panama’s burden of proof argument. As to Panama’s 
familiar argument that “document production is not an 
exercise for requesting documents that would prove facts 
which the opposing party bears the burden of proving,” this 
fundamentally mischaracterizes the purpose of document 
production. As set out in paragraphs 9 to 16 of the introduction 
to these Replies to Panama’s Objections, it is well established 
that a party may request documents from the opposing party 
which relate to an issue that is relevant to the case and material 
to its outcome, regardless of which party bears the ultimate 
burden of proof on that issue. The purpose of document 
production is precisely to enable each party to obtain 
documents in the possession of the other party that are relevant 
to the case and material to its outcome. 

Possession, Custody or Control: 

Panama does not dispute that the internal administrative file 
of MICI relating to Veragold’s mining concession (Contract 
Law 92 of 2013, file number 2013-21) is in its possession, 
custody, or control, nor could it credibly do so. The file is 
maintained by MICI, a ministry of the Panamanian 
government, in the ordinary course of its administration of 
mining concessions. It is, by definition, in the possession, 
custody, or control of Panama. 
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69. The internal administrative file 
(Expediente) of the Office of the 
Comptroller relating to Veragold’s 
mining extraction project 
authorised under Contract Law 92 
of 2013 (Contrato Ley No 92, del 7 
de noviembre de 2013) and having 
MICI file number 2013-21.  

 

See references 
to Request 68 
above. 

Please refer to the explanation 
for Request 68 above. 

El Estado objeta a esta Solicitud (así como 
a la introducción de nuevos reclamos) por 
los mismos motivos expuestos en la 
Solicitud No. 68, mutatis mutandis, así como 
lo siguientes motivos adicionales. 

La Solicitud de Orla es especulativa, pues no 
ha demostrado (ni ha hecho ningún esfuerzo 
en probar) que los Documentos solicitados 
“razonablemente se crea que existen” 
(Reglas de la IBA, art. 3(3)(a)(ii)). Como se 
explicó anteriormente, si bien Orla afirma 
genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, el 
documento solicitado por Orla en esta 
Solicitud es el Expediente de Veragold “and 
having MICI file number 2013-21”. 
Contrariamente a lo que sugiere Orla, la 
existencia de un Expediente administrativo 
en el MICI no implica, per se, un expediente 
equivalente o asociado en la Contraloría 
General. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

Orla incorporates its reply to Request No. 68 mutatis 
mutandis, and requests that the Tribunal orders the search and 
production of Request No. 69 in full. 

Further, Orla rejects Panama’s objection that the Request is 
speculative. 

Existence: 

Panama’s objection rests upon a mischaracterization of Orla’s 
Request. Nowhere does Orla claim that “the existence of an 
administrative file at MICI” implies “an equivalent or 
associated file at the Comptroller General’s Office”. Rather, 
Orla’s Request is grounded in the well-established 
constitutional and statutory framework governing the Office 
of the Comptroller’s functions. Specifically, and as Panama’s 
own legal expert, Manuel Núñez attests, “[t]he Comptroller 
General of the Republic exercises, by constitutional mandate, 
prior or subsequent control functions over the management of 
fund s and other public assets, to ensure that they are carried 
out correctly in accordance with the law”, citing to Article 
280.2 of Panama’s Constitution (Núñez Report ¶106). Mr 
Núñez further confirms that “the Comptroller may disapprove 
payment orders and administrative acts that affect public 
assets when based on legal or economic reasons that warrant 
such a measure” (Núñez Report ¶106). These oversight 
functions cannot be discharged without the maintenance of 
internal administrative records. 

The MICI file number is provided solely as an identifying 
reference to assist Panama in locating the relevant records. 

Panama’s suggestion that Orla is “reversing the burden of 
proof” is equally misplaced. Orla has identified the factual 
basis for its belief that the document exists, and it is Panama, 
as the party with custody and control of its own governmental 
records, that is in a position to produce them. 

Possession, Custody or Control: 

Panama does not dispute that the internal administrative file 
of the Office of the Comptroller relating to Veragold’s mining 
extraction project authorized under Contract Law 92 of 2013 
is in its possession, custody, or control, nor could it credibly 
do so. The file is maintained by the Office of the Comptroller 
in the ordinary course of its functions. It is, by definition, in 
the possession, custody, or control of Panama. 

Granted.  

 

70. 
Documents and communications 
between MICI, MiAmbiente, 
and/or the Comptroller with 

See references 
to Request 68 

Please refer to the explanation 
for Request 68 above. 

El Estado objeta a esta Solicitud (así como 
a la introducción de nuevos reclamos) por 
los mismos motivos expuestos en la 

Orla incorporates its reply to Request No. 68 mutatis 
mutandis, rejects each of Panama’s objections to this Request 
and requests that the Tribunal order the search and production 

Denied for 
lack of 
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Veragold Mining Company Inc. 
and/or Veragold Corporation S.A. 
regarding the treatment of 
Veragold's mining concessions in 
the context of Law 407 and the 
Mining Moratorium Decree. 

 

above. Solicitud No. 68, mutatis mutandis, así como 
las siguientes razones adicionales. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional 

Primero, la Solicitud de Orla no es “concreta 
y específica”. Contrariamente a lo que exige 
el párrafo 15.4 de la OP No.1, Orla no 
identifica un periodo temporal que delimite 
la categoría de Documentos solicitados. 
Pretender que el Estado busque todas las 
comunicaciones y Documentos de tres 
entidades públicas intercambiados con 
Veragold sin un periodo de tiempo 
determinado constituye, a todas luces, una 
carga excesivamente gravosa (Reglas de la 
IBA, artículo 9(2)(c)). 

Segundo, la Solicitud de Orla es 
especulativa, pues no ha demostrado (ni ha 
hecho ningún esfuerzo en probar) que los 
Documentos solicitados “razonablemente se 
crea que existen” (Reglas de la IBA, art. 
3(3)(a)(ii)). Como se explicó anteriormente, 
si bien Orla afirma genéricamente que habría 
“evidence confirming that the types of 
Documents being requested are in existence 
or very likely to be in existence”, no ha 
identificado la supuesta evidencia que 
permitiría llegar a esta conclusión respecto 
de los Documentos solicitados en esta 
Solicitud. En particular, Orla solicita 
“Documents and communications between 
MICI, MiAmbiente, and/or the Comptroller 
with Veragold” en relación con el 
tratamiento de las concesiones de Veragold 
en el contexto de la Ley 407 y el Decreto de 
Moratoria Minera. Sin embargo, Orla no ha 

of Request No. 70 in full. Orla offers the following additional 
submissions.  

Specificity: 

Panama’s objection that the Request is not “narrow and 
specific” and constitutes a “fishing expedition” is without 
merit. The Request identifies: (i) the custodians of the 
Documents, namely three named government entities (MICI, 
MiAmbiente, and the Comptroller); (ii) the counterparty, 
namely two named companies (Veragold Mining Company 
Inc. and Veragold Corporation S.A.); (iii) the subject matter, 
namely the treatment of Veragold’s mining concessions in the 
context of Law 407 and the Mining Moratorium Decree; and 
(iv) the type of documents sought, namely documents and 
communications. This description is plainly narrow and 
specific. 

Panama’s complaint that Orla “does not identify a time period 
delimiting the category of Documents requested” is without 
substance. The time period is inherently defined by the subject 
matter: the Request seeks documents regarding the treatment 
of Veragold’s concessions “in the context of Law 407 and the 
Mining Moratorium Decree”. Both instruments have specific 
dates: the Mining Moratorium Decree was issued on October 
27, 2023, and Law 407 was enacted on November 3, 2023. 
The relevant period is therefore self-evidently the period from 
the issuance of the Mining Moratorium Decree to the present. 
Nevertheless, should the Tribunal consider a specific date 
range necessary, Orla respectfully submits that the period 
from October 20, 2023 (the date of the publication of Law 406 
approving the Cobre Panamá project) to November 3, 2023 
(the date of Law 407) would be appropriate. 

Existence: 

Panama’s contention that there is no basis to presume the 
requested Documents exist is directly contradicted by the 
contemporaneous record. The minutes of the cabinet debates 
concerning Cabinet Resolutions No. 124-23 and 125-23 
(being precursors to draft Law 407), record the Minister of 
Public Works, Mr Sabonge, and MICI Minister specifically 
discussing the situation of Veragold in light of the Law 407 
(Memorial ¶253): “On the other hand, the concessions for 
Vera Gold […] remain[s] in effect” (C-0368-SPA, p. 5). This 
confirms that MICI was actively considering how Law 407 
would affect Veragold, and, by extension, that 
communications between MICI and Veragold regarding the 
treatment of its concessions in this context are reasonably 

specificity. 
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identificado evidencia alguna que permita 
presumir razonablemente que dichas 
comunicaciones existirían. En particular, ni 
los escritos ni las pruebas a las que Orla se 
refiere en su Solicitud (por remisión a la 
Solicitud No. 68) hacen referencia al tipo de 
documentos que solicita. Adicionalmente, la 
Contraloría General de la República, cuyas 
competencias se circunscriben a la 
fiscalización del erario público, no 
intercambia comunicaciones con 
particulares como Veragold, y menos aún 
sobre el “treatment of Veragold's mining 
concessions in the context of Law 407 and 
the Mining Moratorium Decree”. Quien 
tiene la carga de probar, al menos prima 
facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha establecido 
que los Documentos solicitados estén en 
poder, custodia o control de Panamá (Reglas 
de la IBA, art. 3(3)(c)(ii) por los mismos 
motivos expuestos en la Solicitud No. 1, 
mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

believed to exist.  
The legislative debates on Bill 1110 (which became Law 407) 
expressly addressed the distinction between Veragold’s 
concessions and other concessions, confirming that the 
government was in active consideration of how to treat 
Veragold under the new legislative framework (Memorial 
¶¶254, 264). It is overwhelmingly likely that MICI, 
MiAmbiente, or the Comptroller communicated with 
Veragold regarding the impact (or non-impact) of the 
moratorium on its concession. 

Relevance and Materiality:  

Panama’s relevance objection must fail for the same reasons 
set out in Orla’s reply to Request No. 68, which are 
incorporated herein mutatis mutandis.  

Possession, Custody or Control:  

Panama’s final objection (a bare cross-reference to Request 
No. 1 mutatis mutandis) is unsustainable. The documents 
sought are communications between organs of the 
Panamanian State (MICI, MiAmbiente, and the Comptroller) 
and Veragold. Communications sent by government entities 
to private parties are, by definition, in the possession, custody, 
or control of the sending entity. Similarly, communications 
received from Veragold by these government entities would 
be maintained in their records. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 70 – Revised Formulation:  

Documents and communications between MICI, 
MiAmbiente, and/or the Comptroller with Veragold Mining 
Company Inc. and/or Veragold Corporation S.A. regarding 
the treatment of Veragold's mining concessions in the context 
of Law 407 and the Mining Moratorium Decree, from October 
20, 2023 to November 3, 2023. 

71. 

Documents and records of 
MiAmbiente, MICI and the Office 
of the Comptroller of local 
consultations regarding the 
Veragold Mining Company 
Project in the Veraguas Province 
regarding the Mina Santa Rosa 

See references 
to Request 68 
above plus 

Counter-
Memorial 
¶931 

Please refer to the explanation 
for Request 68 above. 

Moreover, the requested 
Documents are relevant and 
material to Panama’s arbitrary 
and non-transparent treatment 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 

Orla rejects each of Panama’s objections, and requests that the 
Tribunal order the search and production of Request No. 71 in 
full. 

Specificity: 

Panama’s objection that the Request is insufficiently specific 

Denied as 
excessively 
burdensome.  
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Project, including notices of 
meetings, invitations to 
community leaders, notices of 
attendance, minutes of meeting, 
records of administrative action 
regarding those meetings, and 
follow up correspondence from the 
Ministry to Mina Santa Rosa 
Project stakeholders. 

 

of MCQSA’s application to 
extend the Concession 
Contracts in breach of Article 
9.06 of the Treaty.  Veragold 
Mining continues to hold a 
valid concession (Counter-
Memorial ¶931). It is Orla’s 
information and belief that the 
consultation and participation 
process conducted in the 
Santa Rosa project was 
materially similar to the 
consultation and participation 
process conducted by Cerro 
Quema. Given that Panama is 
advancing the defense that it 
did not grant the extension 
because the Cerro Quema 
Project allegedly lacked a 
social license, the 
consultation and participation 
process Panama required in 
the Veragold context is 
relevant and material to 
Panama’s defense. 

Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Además de Documentos, Orla 
también solicita “records” de tres entidades 
(MICI, MiAmbiente y Contraloría) sin 
precisar el tipo de documentos que estarían 
abarcados por dicha categoría. Si bien Orla 
incluye una lista de ejemplos, dicha lista (i) 
incluye términos igualmente indeterminados 
(e.g. “records of administrative action”, 
“correspondence from the Ministry to Mina 
Santa Rosa Project stakeholders” sin 
precisar a qué Ministerio se refiere o cuáles 
serían los “stakeholders”) y (ii) no es 
limitativa (“including”, que Orla define 
como “including but not limited to”), por lo 
que dichos ejemplos, en realidad, no aportan 
ninguna precisión a la Solicitud de Orla. 
Asimismo, Orla no establece un rango de 
fechas para los Documentos solicitados 
(contrario a lo indicado en la Orden Procesal 
No. 1, párr. 15.4). Pretender que el Estado 
busque Documentos y “records” de tres 
entidades públicas en relación con “local 
consultations regarding […] the Mina Santa 
Rosa Project” en un periodo de tiempo 
indeterminado constituye, a todas luces, una 
carga excesivamente gravosa (Reglas de la 
IBA, artículo 9(2)(c)). 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 

and constitutes a “fishing expedition” is without merit. 

The Request identifies: (i) the custodians of the Documents, 
namely three named governmental entities (MiAmbiente, 
MICI, and the Office of the Comptroller); (ii) the subject 
matter, namely local consultations  regarding the Veragold 
Mining Company Project in the Veraguas Province regarding 
the Mina Santa Rose Project; (iii) the type of documents 
sought, namely documents and records of local consultations; 
and (iv) detailed examples of  the categories of records sought 
(notices of meetings, invitations to community leaders, 
notices of attendance, minutes of meetings, records of 
administrative action regarding those meetings, and follow-up 
correspondence from the Ministry to Mina Santa Rosa Project 
stakeholders). This description is plainly narrow and specific.  

Panama’s complaint that Orla also requests “records” without 
specifying the type of documents that would fall under that 
category ignores the fact that Orla has provided precisely such 
specification through its enumerated list of examples. The list 
is illustrative (“including”) because Orla cannot be expected 
to know the precise form in which Panama’s institutions 
recorded their consultation activities. The illustrative nature of 
the list does not render the Request vague – to the contrary. 

With respect to Panama’s objection that the Request does not 
specify which “Ministry” is referred to in “correspondence 
from the Ministry to Mina Santa Rosa Project stakeholders”, 
Orla acknowledges that the reference to “the Ministry” is a 
drafting imprecision, which Orla has rectified as part of the 
revised formulation of the Request below. As to 
“stakeholders,” this term is self-evidently clear in context: it 
refers to the community leaders, local officials, and other 
participants in the local consultation process regarding the 
Mina Santa Rosa Project. 

Panama’s objection regarding the absence of a date range is 
without substance. The Veragold concession was authorized 
under Contract Law 92 of 2013 and remains in force. Local 
consultations regarding the project would have been 
conducted in connection with the environmental impact 
assessment process and the grant and administration of the 
concession. Nevertheless, should the Tribunal consider a 
specific date range necessary, Orla respectfully submits that 
the period from July 11, 2013 (which is when the Veragold 
Contract Law of 2013 which approved Veragold’s concession 
agreement was passed) to the present would be appropriate. 

Existence: 
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likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
las referencias a los escritos de las Partes que 
Orla incluye en su Solicitud no se refieren a 
“local consultations regarding […] the Mina 
Santa Rosa Project”. Orla alega – por 
primera vez en este arbitraje – que es su 
“information and belief that the consultation 
and participation process conducted in the 
Santa Rosa project was materially similar to 
the consultation and participation process 
conducted by Cerro Quema”. Esto amerita 
dos comentarios. 

Por un lado, la fase de exhibición de 
documentos no es el momento procesal 
oportuno para presentar alegatos sobre el 
fondo, ni para que Orla plantee una nueva 
teoría del caso o intente mejorarla. Panamá 
se reserva el derecho de responder a esta 
alegación en el momento procesal oportuno. 

Por otro lado, y en cualquier caso, Orla no se 
refiere a ningún escrito o prueba en el que 
constaría esta supuesta “information” ni que 
pueda sustentar su “belief” de que las 
supuestas consultas se habrían llevado a 
cabo (ni, mucho menos, de una manera 
similar a las consultas relativas al Proyecto 
Cerro Quema). Por lo tanto, nada hace 
pensar (ni mucho menos permite presumir), 
con base en dichas referencias, que existirían 
los Documentos solicitados. Quien tiene la 
carga de probar, al menos prima facie, la 
existencia de los Documentos solicitados es 
Orla. En consecuencia, el Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 

Panama’s assertion that Orla has not established a basis for 
presuming the Documents exist is contradicted by both the 
factual record and basic principles of regulatory 
administration. 

Panama’s objection that Orla raises “for the first time in this 
arbitration” its information and belief that the consultation 
and participation process conducted in the Santa Rosa project 
was materially similar to that conducted at Cerro Quema 
warrants two responses. First, this is not a “new theory of the 
case” – it is an articulation of the relevance of the requested 
Documents in the context of Panama’s own defence. 
Panama’s Counter-Memorial is built upon the assertion that 
the Cerro Quema Project lacked a “social license to operate” 
(see e.g., Counter-Memorial ¶145) and that community 
opposition was a central factor in its decision-making. The 
matter in which Panama conducted its consultation and 
participation processes for a comparable mining project – 
Veragold’s Mina Santa Rosa, which continues to operate 
unaffected by Law 407 – is directly probative of whether 
Panama applied a consistent standard or acted arbitrarily in its 
treatment of the Cerro Quema Project.  

Second, as to the existence of documents, it is Panama’s own 
case that the grant and administration of a mining concession 
in Panama involves local consultation and community 
engagement processes (Counter-Memorial ¶¶59-84, 102-
104, 225-227). On this basis, Veragold’s Mina Santa Rosa 
project, as an active mining concession authorized by law, 
would necessarily have undergone such consultation 
processes. The documents generated by those processes (such 
as notices, minutes, attendance records, correspondence) 
would have been maintained by MiAmbiente and MICI as part 
of the administrative record. 

Panama’s own Counter-Memorial further confirms that the 
Mina Santa Rosa had a troubled environmental history. The 
Counter-Memorial references “the experience of the Santa 
Rosa Mine in Veraguas” as a source of community concern, 
noting that local residents “consider that the mine did not 
conclude satisfactorily” (Counter-Memorial ¶75). This 
reference confirms that the Santa Rosa mine was the subject 
of community engagement and environmental scrutiny – 
precisely the type of activity that generates the documents 
sought by this Request. 

Relevance and Materiality:  

Panama’s objection that Orla has not demonstrated relevance 
or materiality must also fail, for the same reasons as set out in 
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internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por los mismos motivos expuestos 
en la Solicitud No. 68, mutatis mutandis y 
por, al menos, un motivo adicional. 

Como explicamos supra, la exhibición de 
documentos no es un ejercicio para solicitar 
documentos que probarían hechos cuya 
carga corresponde probar a la contraparte o 
para criticar (mediante interrogatorios) la 
supuesta falta de prueba de la contraparte. 
Sin embargo, esto es lo que busca la 
Demandante con esta Solicitud. De hecho, 
Orla reconoce que los Documentos 
solicitados serían “relevant and material to 
Panama’s defense”, según la cual “it did not 
grant the extension because the Cerro 
Quema Project allegedly lacked a social 
license”. En otras palabras, Orla pretende 
utilizar su Solicitud como un medio para 
cuestionar el caso Panamá y no para solicitar 
documentos que serían relevantes para 
probar alegaciones hechas en sus escritos. 
Esta Solicitud no es más que un intento de 
convertir la fase de exhibición de 
documentos en un interrogatorio a la 
Demandada. Este abuso no puede ser 
amparado por el Tribunal. El Estado se 
reserva el derecho de responder a los 
cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno. 

Adicionalmente, el Estado constata que Orla 
pretende utilizar esta Solicitud para 
introducir nuevos reclamos según los 
cuales las consultas locales que se hayan 
podido llevar a cabo en el marco de proyecto 
de Veragold en la Mina Santa Rosa serían de 
alguna forma relevantes para (i) establecer 
“the degree of comparability between 
MCQSA’s and Veragold’s respective mining 
investments, including whether analogous 
community and social factors were present 

Orla’s reply to Request No. 68, which are incorporated mutatis 
mutandis. In addition: 

Furthermore, Panama fundamentally mischaracterizes the 
purpose of document production in international arbitration. 
As set out at paragraphs 9 to 16 of the introduction to these 
Replies to Panama’s Objections, it is well established that a 
party may request documents from the opposing party which 
relate to an issue that is relevant to the case and material to its 
outcome regardless of which party bears the ultimate burden 
of proof. This is not, as Panama suggests, an impermissible 
“interrogation” of the Respondent; it is an ordinary and 
legitimate feature of the document production process in 
international arbitration. 

Panama’s assertion that Orla is seeking to “introduce new 
claims” through this Request is a mischaracterization of Orla’s 
position. Orla has already claimed at ¶¶441-446 of its 
Memorial that Veragold obtained preferential treatment in 
breach of Panama’s national treatment treaty obligations. 
Panama itself recognizes that “the situations of the different 
investors must be evaluated ‘on a case-by-case basis, [based 
on] the relevant circumstances’ […] this analysis requires a 
‘highly fact-specific inquiry’” (Counter-Memorial ¶923). 

Thus, the Request seeks documents that are directly relevant 
to substantiating that existing claim by establishing the degree 
of comparability between MCQSA’s and Veragold’s 
respective mining investments, including whether analogous 
community and social factors were present and how they were 
treated by Panama’s own regulatory authorities. Seeking 
Documents directly relevant to a claim already advanced is 
not the introduction of a “new claim”; it is the ordinary 
function of document production. Orla rejects Panama’s 
assertion that Orla is “seek[ing] to file [new] claims”. 
Panama’s reservation of rights in this regard is misplaced. 

Possession, Custody or Control: 

Panama’s final objection (a bare cross-reference to Request 
No. 1 mutatis mutandis) is unsustainable. The documents 
sought are the records of local consultations conducted by 
three named organs of the Panamanian State (MiAmbiente, 
MICI, and the Comptroller) in connection with the Mina Santa 
Rosa project. Documents generated by these entities in the 
exercise of their regulatory and consultation functions 
(including notices, minutes, attendance records, and 
correspondence) are, by definition, in the possession, custody, 
or control of the Republic of Panama. 
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and how they were treated by Panama's own 
regulatory authorities”, y/o (ii) establecer un 
supuesto trato arbitrario y no transparente del 
Estado en relación con la extensión de las 
Concesiones de Orla. Es decir, Orla pretende 
presentar reclamos de forma manifiestamente 
extemporánea sobre la base del trato que las 
autoridades regulatorias habrían dado a los 
“analogous community and social factors” 
constatados mediante supuestas consultas 
locales. Estos nuevos reclamos son 
inadmisibles y el Estado se reserva todos sus 
derechos al respecto, incluido el de reclamar 
formalmente su inadmisión en el momento 
procesal oportuno. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)) por los mismos motivos 
expuestos en la Solicitud No. 1, mutatis 
mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 71 – Revised Formulation:  

Documents and records of MiAmbiente, MICI and the Office 
of the Comptroller of local consultations regarding the 
Veragold Mining Company Project in the Veraguas Province 
regarding the Mina Santa Rosa Project from July 11, 2013 to 
the present, including notices of meetings, invitations to 
community leaders, notices of attendance, minutes of meeting, 
records of administrative action regarding those meetings, and 
follow up correspondence from the Ministry  MiAmbiente, 
MICI or the Office of the Comptroller to Mina Santa Rosa 
Project stakeholders. 

72. 

Documents and records of 
MiAmbiente, MICI, the Office of 
the Comptroller or any other 
governmental department of 
Panama showing that Veragold 
held a social license. 

 

See references 
to Request 68 
above. 

Please refer to the explanation 
for Request 68 above. 

El Estado objeta a esta Solicitud por los 
mismos motivos expuestos en las Solicitudes 
No. 68 y 71, mutatis mutandis. 
Adicionalmente Panamá objeta a esta 
Solicitud por los siguientes motivos 
adicionales. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es otro 
ejemplo de fishing expedition abusiva, 
inaceptable en el arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Además de la vaguedad del 
alcance material y de la ausencia de toda 

Orla rejects each of Panama’s objections, and requests that the 
Tribunal order the search and production of Request No. 72 in 
full. 

Orla incorporates its response to Panama’s objections set out 
in Requests No. 68 and 71 as if set out herein mutatis 
mutandis. Orla also provides the following submissions:  

Specificity: 

Panama’s objection that this Request is not narrow and 
specific, would be excessively onerous on Panama, and 
constitutes a “fishing expedition” is without merit. 

Panama criticizes Orla for referring broadly to “documents 
and records” from MiAmbiente, MICI, the Comptroller’s 
Office, or “any other governmental department of Panama”. 
However, the breadth of this formulation is a direct and 
necessary consequence of the nature of the concept at issue. A 
social license to operate does not exist under Panamanian law; 
it is, in Panama’s own words, an “implicit social contract” 
(Counter-Memorial ¶87). Had Panama pleaded what form 
such a determination took, or which body made it, Orla would 

Granted as 
requested.  
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delimitación del alcance temporal (en 
violación del párrafo 15.4 de la OP No.1), la 
Solicitud de Orla también es excesivamente 
amplia en su alcance personal. En efecto, 
Orla solicita todo Documento o “record” de 
MiAmbiente, MICI, la Contraloría o “any 
other governmental department”. Además 
de que, tal como se explicó en la Solicitud 
No. 61, la definición brindada por Orla de 
“Panamá” es indebidamente amplia y laxa, 
en este caso la Demandante ni siquiera ha 
definido qué entiende por “governmental 
department of Panama” o a qué 
departamento público se refiere. Esto 
implica que el Estado tendría que buscar los 
Documentos solicitados en todas las 
subdivisiones de las entidades que 
componen el gobierno de Panamá, incluidos, 
ministerios, agencias e instrumentalidades, 
tanto a nivel nacional como local.  

Adicionalmente, la definición del alcance 
material de la Solicitud de Orla es totalmente 
subjetiva (y, por lo tanto, vaga). Orla solicita 
Documentos “showing that Veragold held a 
social license”, pero no indica ningún 
criterio objetivo que permita al Estado 
identificar aquellos documentos que, según 
Orla, establecerían este hecho. No le 
corresponde al Estado hacer esta 
determinación en lugar de Orla en el marco 
de la exhibición de documentos. 

La falta de especificidad de la Solicitud de 
Orla es inaceptable y acogerla constituiría 
una carga y onerosidad excesiva para el 
Estado (Reglas de la IBA, artículo 9(2)(c)) 
por lo que esta Solicitud debe ser rechazada. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 

have been in a position to particularize this Request further. 
Panama cannot simultaneously rely upon a concept that lacks 
formal legal expression, and then object that a request for 
documents relating to that concept is insufficiently precise. 

Panama further objects that the material scope of the Request 
is “entirely subjective” and vague because Orla seeks 
documents “showing that Veragold held a social licence” 
without specifying “objective criteria” for identifying such 
documents. Panama’s defence regarding the Cerro Quema 
Project is built upon the concept of the “social license to 
operate” (Counter-Memorial ¶¶87, 97, 145, 225, 290). 
Having deployed this concept as a central pillar of its defence, 
Panama cannot now claim not to understand what it means or 
complain that the term lacks “objective criteria”. Orla’s 
Request is directed at documents and records reflecting, 
evidencing, or relating to any determination or 
acknowledgment by Panamanian governmental authorities 
that Veragold held, or was considered to hold, a social license 
to operate. That is a sufficiently concrete and specific 
category. It is not Orla’s burden to dictate to Panama precisely 
which documents in its own files satisfy that description. 

Existence: 

Panama’s assertion that Orla has not established a basis for 
presuming the Documents exist is contradicted by the logic of 
Panama’s own defense. 

Panama argues that the social license is an “implicit social 
contract” and that Orla has provided “no indication 
whatsoever that would allow for a reasonable presumption 
that documents exist establishing this ‘implicit social 
contract’ between Veragold and the stakeholders affected by 
its projects”. This argument is misconceived for two reasons. 

First, Panama has pleaded that MICI concluded that Orla “had 
not obtained the [social license to operate]” (Counter-
Memorial ¶¶912-913) and relies upon this alleged lack of 
social license as a justification for its delays in approving the 
Category III EsIA and its failure to extend the Concession 
Contracts or grant the Copper Concession (Counter-
Memorial ¶¶27, 87-90 et seq., 110-111, 145, 178, 192, 299, 
912). If Panamanian officials made such a determination 
regarding Orla, then that acknowledgment must have been 
documented in some form. By parity of reasoning, the 
Veragold project was permitted to proceed through Panama’s 
regulatory process; and if, as Panama contends, (the lack of) a 
social license is a basis upon which to deny a mining company 
the necessary permits through which to conduct its activities, 
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la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
las referencias a los escritos de las Partes que 
Orla incluye en su Solicitud (por remisión a 
la Solicitud No. 68) no se refieren a 
Documentos o “records” que guarden 
relación con la licencia social de Veragold.  

Además, como explicó el Estado en su 
Contestación, la licencia social para operar 
“constituye un contrato social implícito 
entre la empresa y los actores afectados que 
debe obtenerse y mantenerse por la empresa 
durante toda la vida del proyecto” 
(Contestación, párr. 87). Orla no da indicio 
alguno que permita presumir 
razonablemente que existan documentos que 
establezcan este “contrato social implícito” 
entre Veragold y los actores afectados por 
sus proyectos (algo que, además, no ha sido 
alegado por ninguna de las Partes). Quien 
tiene la carga de probar, al menos prima 
facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por los mismos motivos expuestos 
en la Solicitud No. 68, mutatis mutandis. 

Adicionalmente, el Estado constata que Orla 
pretende utilizar esta Solicitud para 
introducir nuevos reclamos según los 
cuales el hecho de que “Veragold held a 

then Panama must likewise have made a determination that 
Veragold held a social license before granting it the relevant 
authorizations. It follows that records of that determination, or 
documents from which it can be inferred, are reasonably 
believed to exist. 

Panama’s argument that because the social license is an 
“implicit social contract” there can be no documents 
evidencing it is illogical. Panama’s case is that its regulatory 
authorities assessed the presence or absence of a social license 
as part of the approvals process (Counter-Memorial ¶¶912-
913). That regulatory assessment, by its very nature, would 
have generated or been reflected in governmental records. 
Panama cannot maintain, on the one hand, that its officials 
determined that MCQSA lacked a social license while, on the 
other hand, asserting that no documents exist reflecting 
analogous determinations regarding Veragold. 

Relevance and Materiality: 

Panama’s relevance objection must fail for the same reasons 
set out in Orla’s replies to Request Nos. 68 and 71, which are 
incorporated herein mutatis mutandis. In addition:  

The requested Documents are plainly relevant to this 
arbitration and material to its outcome. They go directly to the 
degree of comparability between MCQSA’s and Veragold’s 
respective mining investments – specifically, whether both 
held a social license, or whether one did and the other did not, 
and how analogous community and social factors were treated 
by Panama's own regulatory authorities. Panama itself 
recognizes that “the situations of the different investors must 
be evaluated ‘on a case-by-case basis, [based on] the relevant 
circumstances’ […] this analysis requires a ‘highly fact-
specific inquiry’” (Counter-Memorial ¶923). 

The State’s assertion that Orla is seeking to “introduce new 
claims” through this Request is a mischaracterization of Orla’s 
position. Orla has already claimed in ¶¶441-446 of its 
Memorial that Veragold obtained preferential treatment in 
breach of Panama’s national treatment treaty obligations. The 
present Request seeks documents that are directly relevant to 
substantiating that existing claim by establishing the factual 
basis for comparison between the treatment afforded to 
Veragold and the treatment afforded to MCQSA. Seeking 
Documents directly relevant to a claim already advanced is 
not the introduction of a “new claim”; it is the ordinary 
function of document production. Panama’s reservation of 
rights in this regard is misplaced. 
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social license” sería de alguna forma 
relevante para establecer “the degree of 
comparability between MCQSA’s and 
Veragold’s respective mining investments, 
including whether analogous community and 
social factors were present and how they were 
treated by Panama's own regulatory 
authorities”. Es decir, Orla pretende presentar 
reclamos de forma manifiestamente 
extemporánea sobre la base del trato que las 
autoridades regulatorias habrían dado a la 
concesión Veragold en función de la 
obtención de una licencia social para operar. 
Estos nuevos reclamos son inadmisibles y el 
Estado se reserva todos sus derechos al 
respecto, incluido el de reclamar formalmente 
su inadmisión en el momento procesal 
oportuno. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)) por los mismos motivos 
expuestos en la Solicitud No. 1, mutatis 
mutandis. Además, como se indicó 
anteriormente, la licencia social para operar 
es “un contrato social implícito entre la 
empresa y los actores afectados que debe 
obtenerse y mantenerse por la empresa 
durante toda la vida del proyecto” 
(Contestación, párr. 87). Orla ni siquiera 
intenta explicar por qué el Estado estaría en 
poder, custodia o control de documentos que 
den cuenta de un contrato social implícito 
entre privados. Por lo tanto, la solicitud de 
Orla debe ser rechazada.   

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

Finally, it is Panama – not Orla – that has placed the social 
license at the centre of this dispute. Panama cannot deploy the 
concept of the social license as a sword against Orla whilst 
simultaneously refusing to produce documents that would 
reveal whether the same standard was applied to Veragold. If 
the social license is relevant to Panama’s defence, it is equally 
relevant to Orla’s challenge to that defence. 

Possession, Custody or Control: 

Panama’s objection that Orla has not established that the 
requested Documents are within Panama's possession, 
custody, or control must be rejected for the same reasons set 
forth in Orla’s Reply to Request No. 1, mutatis mutandis. 

Furthermore, this objection is unsustainable on Panama’s own 
case. Panama has pleaded that its officials purportedly 
determined that Orla lacked a social license (Counter- 
Memorial ¶¶912-913) and that this recognition informed the 
delays to and denial of necessary approvals (Counter-
Memorial ¶¶27, 87-90 et seq., 110-111, 145, 178, 192, 299, 
912). If, as Panama maintains, a social license is a 
precondition for regulatory approval of a mining project, then 
Panama’s own regulatory authorities must have made a 
determination that Veragold possessed such a licence before 
approving its project. Any documents showing that 
determination would, by definition, be within the possession, 
custody, or control of the State. 

Panama’s attempt to characterize the social license as a purely 
private matter between a company and its stakeholders does 
not assist it. Panama’s own pleadings make clear that 
Panamanian governmental authorities assessed the existence 
or absence of a social license as part of their regulatory 
decision-making (Counter-Memorial ¶¶912-913). 
Documents generated or held in the course of that 
governmental function are squarely within Panama’s 
possession, custody or control. 

73. 

All internal Government 
communications and Documents 
(including those exchanged 
between the Office of the 
President, MICI, MiAmbiente, the 
Comptroller, the National 
Assembly and the Attorney 

Memorial 
¶¶269-271, 
353, 372 et 
seq., 389 et 
seq., 421-422, 
428-429 

Counter-

Panama expropriated Orla’s 
investment in breach of 
Article 9.11 of the Canada-
Panama FTA (Memorial 
¶¶372 et seq.), and that the 
expropriation was made in a 
discriminatory manner 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 73 
in full.  

Specificity:  

The Request identifies: (i) the custodians and counterparties 
of the Documents, namely six named government entities (the 

Granted as 
reformulated. 
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General) specifically referencing 
the Cerro Quema Project, 
MCQSA, Aurum, or Orla Mining 
in the period from October 20, 
2023 to April 22, 2024. 

 

Memorial 
¶¶19, 345, 
359-361, 366-
367, 371, 384-
387, 831-834, 
820-821, 832-
834, 880-882, 
891-892 

WS of 
Federico 
Alfaro Boyd 
¶46 

(Memorial ¶¶389 et seq.; see 
also ¶¶421-422). The 
Panamanian authorities were 
acutely aware of MCQSA’s 
situation and were fully aware 
that MCQSA and Aurum 
would be directly affected by 
the passage of the proposed 
draft law. (Memorial ¶¶269-
271, 353). 

Panama denies the allegations 
that MCQSA, Orla or Aurum 
were targeted (Counter-
Memorial ¶¶19, 345, 359-
361, 366-367, 371, 384-387, 
831-834, 820-821, 832-834, 
880-882, 891-892; WS of 
Federico Alfaro Boyd, ¶46). 

The requested Documents are 
therefore relevant and material 
to the outcome of the case as 
they will show the 
government’s knowledge of 
Law 407 and the implementing 
resolutions on Cerro Quema. 

se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que, 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “[a]ll internal 
Government communications and 
Documents (including those exchanged 
between the Office of the President, MICI, 
MiAmbiente, the Comptroller, the National 
Assembly and the Attorney General)” que se 
refieran específicamente al Proyecto Cerro 
Quema, MCQSA, Aurum o Orla. La 
Demandante no aporta ninguna precisión 
que permita determinar objetivamente los 
Documentos que constituirían “internal 
government communications” o “internal 
[…] Documents”. Si bien Orla pretende dar 
una apariencia de especificidad al dar 6 
ejemplos de entidades que estarían dentro 
del alcance personal de su Solicitud (lo cual 
ya es injustificadamente amplio), lo cierto es 
que dichos ejemplos no son limitativos. Orla 
utiliza el término “including” que ha 
definido como “including but not limited to”. 
En consecuencia la Solicitud de Orla abarca 
todas las comunicaciones y documentos 
internos de todas las entidades del gobierno 
panameño que se refieran, por 
tangencialmente que sea, al Proyecto Cerro 
Quema, MCQSA, Aurum u Orla.  Esta 
Solicitud es excesivamente amplia y es, a 
todas luces, una fishing expedition abusiva 
que, de ser acogida, le impondría una carga 
injustificada y excesivamente gravosa a 
Panamá que la obligaría a buscar 
documentos indeterminados en todos los 
departamentos del Gobierno.  Con esta 
Solicitud, Orla, evidentemente, persigue 
“trawl through documents to see if they 

Office of the President, MICI, MiAmbiente, the Comptroller, 
the National Assembly, and the Attorney General); (ii) the 
subject matter, namely documents specifically referencing the 
Cerro Quema Project, MCQSA, Aurum, or Orla Mining; (iii) 
a defined time period, namely October 20, 2023 (the date of 
the enactment of Law 406) to April 22, 2024 (the date on 
which MCQSA received notification of the rejection of the 
Copper Concession); and (iv) the type of documents sought, 
namely internal government communications and documents. 
This description identifies named entities, named projects and 
companies, a defined 6-month time period, and a defined type 
of document. 

Panama’s complaint that the term “including” renders the 
Request unbounded because Orla has defined it as “including 
but not limited to” overstates the scope of the Request. While 
the Request uses “including” to provide examples of the 
principal government entities, the subject matter limitation – 
documents “specifically referencing the Cerro Quema 
Project, MCQSA, Aurum, or Orla Mining” – is a narrowing 
criterion. In practice, the number of government entities that 
would have generated internal communications specifically 
referencing these named projects and companies during a six-
month period is necessarily limited. The six entities identified 
by name are plainly the principal entities involved; any 
additional entity that holds responsive documents would 
necessarily have been involved in the regulatory or legislative 
treatment of the Cerro Quema Project during this period. 

Panama’s complaint that Orla “provides no clarification that 
would allow for an objective determination of which 
Documents would constitute ‘internal government 
communications’” is contrived. The term “internal 
government communications” is self-evidently clear: it refers 
to communications exchanged within and between 
government entities, as opposed to communications with 
external parties.  

Notwithstanding the above, and in the interest of seeking a 
pragmatic way forward, Orla agrees to limit the scope of the 
Request to the six named entities identified in the Request: the 
Office of the President, MICI, MiAmbiente, the Comptroller, 
the National Assembly, and the Attorney General.  

Existence:  

Panama’s assertion that the Request is “speculative” is 
contradicted by the overwhelming weight of the factual 
record.  
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support the applicant’s case’”62, lo cual no 
es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece las bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
las referencias a los escritos de las Partes que 
Orla incluye en su Solicitud no se refieren al 
tipo de documentos que solicita.  Por lo 
tanto, nada hace pensar (ni mucho menos 
permite presumir), con base en dichas 
referencias, que existirían los Documentos 
solicitados. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. En 
consecuencia, el Tribunal no debe acoger el 
intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)).  

Orla no ha explicado cómo el contenido de 

The period from October 20, 2023 to April 22, 2024 
encompasses: (a) the enactment of Law 406 (October 20, 
2023); (b) the Mining Moratorium Decree (October 27, 2023); 
(c) the Cabinet Council sessions at which the Cerro Quema 
Project was expressly discussed (October 29, 2023); (d) the 
legislative debates on Bill 1110 in which the Cerro Quema 
Project was specifically targeted (October 31-November 3, 
2023); (e) the enactment of Law 407 (November 3, 2023); (f) 
the Supreme Court's ruling declaring Law 406 
unconstitutional (November 27, 2023); (g) MICI’s issuance of 
Resolutions 95, 96, and 97 rejecting MCQSA’s extension 
requests and cancelling the Concession Contracts (November 
27, 2023); (h) MCQSA’s reconsideration requests (December 
26, 2023); (i) MICI’s rejection of those reconsideration 
requests (March 5, 2024); and (j) MICI’s rejection of the 
Copper Concession (notified April 22, 2024). Each of these 
events would have generated internal government 
communications specifically referencing the Cerro Quema 
Project, MCQSA, Aurum, or Orla Mining. 

Relevance and Materiality:  

Panama’s objection that Orla has not demonstrated relevance 
or materiality must also fail. 

The Documents are relevant to Orla’s expropriation claim 
(Memorial ¶¶372 et seq.). Internal government 
communications during the period in which Law 407 was 
enacted and the implementing resolutions were issued would 
reveal that the Cerro Quema Project was specifically targeted. 

Moreover, the Documents are relevant to Orla’s claim that the 
expropriation was made in a discriminatory matter (Memorial 
¶¶389 et seq., 421-422). If internal communications reveal 
that the government specifically discussed how Law 407 
would affect MCQSA’s and Aurum’s concessions whilst 
leaving Veragold’s untouched, this would directly support 
Orla's claim that the expropriation was made in a 
discriminatory manner. The legislative record already 
confirms that this discussion took place at the Cabinet level 
(Memorial ¶253); internal communications would reveal the 
full extent of this deliberation. 

The requested Documents are also relevant to Orla’s claim 
that the precautionary principle was invoked pretextually 
(Memorial ¶¶418, 421-422). If internal communications 
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los documentos sería relevante o material 
para determinar que “Panama expropriated 
Orla’s Investment […] in a discriminatory 
manner”. En efecto, Orla no explica por qué 
los documentos que supuestamente 
establecerían que el Gobierno habría estado 
“acutely aware of MCQSA’s situation” o el 
“government’s knowledge of Law 407  and 
the implementing resolutions on Cerro 
Quema” sustentarían la reclamación de Orla 
sobre la supuesta expropiación 
discriminatoria. Por ende, Orla no ha 
establecido que los Documentos solicitados 
sean relevantes para su caso y materiales 
para las decisiones que debe tomar el 
Tribunal. Una simple afirmación genérica de 
que éste sería el caso no cumple con el 
estándar fijado por el artículo 3(3)(b) de las 
Reglas de la IBA. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii) por los mismos motivos 
expuestos en la Solicitud No. 1, mutatis 
mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

reveal that the government’s decision-making was driven by 
political considerations rather than environmental concerns, 
this would directly support Orla’s case. 

Panama’s own Counter-Memorial places the government’s 
knowledge and deliberataions squarely in issue. Panama 
denies that MCQSA, Orla, or Aurum were “targeted” 
(Counter-Memorial ¶¶19, 345, 359-361, 366-367, 371, 384-
387, 831-834, 880-882, 891-892). The requested Documents 
are relevant to testing whether this denial is accurate, or 
whether (as the legislative record demonstrates) the Cerro 
Quema Project was specifically discussed and deliberately 
targeted.  

Possession, Custody or Control: 

Panama’s final objection (a bare cross-reference to Request 
No. 1 mutatis mutandis) is unsustainable. The documents 
sought are internal communications exchanged between six 
named organs of the Panamanian State. Communications 
generated by, sent between, or maintained by government 
entities in the course of their official functions are, by 
definition, in the possession, custody, or control of Panama 
(see, additionally, paragraphs 29 to 39 of the introduction to 
the Replies) 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 73 – Revised Formulation:  

All internal Government communications and Documents 
(including those exchanged between or within the Office of 
the President, MICI, MiAmbiente, the Comptroller, the 
National Assembly and the Attorney General) specifically 
referencing the Cerro Quema Project, MCQSA, Aurum, or 
Orla Mining in the period from October 20, 2023 to April 22, 
2024. 

74. 

All communications and 
Documents exchanged between 
Panama and any foreign 
government, international 
organization, or diplomatic 
mission specifically referencing 
the Cerro Quema Project, 
MCQSA, Aurum, or Orla Mining 
in the period from October 20, 
2023 to April 22, 2024, including 

See references 
to Request 73 
above 

Please refer to the explanation 
for Request 73 above. 

Moreover, the requested 
Documents are relevant and 
material to establishing 
whether Panama was aware of 
and considered its obligations 
under the Canada-Panama 
FTA before taking measures 

El Estado objeta a esta Solicitud, por las 
mismas razones expuestas en la Solicitud 
No. 73, mutatis mutandis, así como por las 
siguientes razones adicionales. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que 
razonablemente se crea que existen” 

Orla rejects Panama’s objections, and requests that the 
Tribunal orders the search and production of Request No. 74 
in full.  

For the avoidance of doubt, Orla incorporates by reference its 
reply to Request No. 73, mutatis mutandis, as well as the 
following additional submissions. 

Specificity: 

Panama’s objection that the Request is not narrow and specific 

  Granted as 
reformulated. 
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any communications with Canada 
regarding the Canada-Panama 
FTA. 

 

 

 

against the Cerro Quema 
Project. 

(Reglas de la IBA, artículo 3(3)(a)(ii)) y, por 
lo tanto, resulta excesivamente gravosa 
(Reglas de la IBA, artículo 9(2)(c)). Esta 
Solicitud es un claro ejemplo de fishing 
expedition abusiva que, aunque podría ser 
aceptable en el contencioso ante las cortes 
estadounidenses, no lo es en arbitraje 
internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “[a]ll 
communications and Documents exchanged 
between Panama and any foreign 
government, international organization, or 
diplomatic mission [...] including any 
communications with Canada”. Esta 
formulación es excesivamente amplia. 
Como se explicó anteriormente, la 
definición que Orla da al término “Panamá” 
es extraordinariamente amplia63. Por otro 
lado, Orla no identifica Estados concretos 
que habrían sido emisores o receptores de 
los Documentos solicitados. En efecto, Orla 
solicita Documentos intercambiados con 
otros gobiernos, “including [...] with 
Canada”; siendo que “including” es 
definido por Orla como “including but not 
limited to”. En concreto, Orla solicita 
cualquier documento intercambiado entre (i) 
cualquiera de las miles de dependencias del 
Estado panameño a nivel nacional y local, 
con (ii) cualquier gobierno extranjero (de los 
más de 180 que existen), cualquier 
organización internacional (de las miles que 
existen), cualquier misión diplomática (sin 
precisar si se trata de los cientos de misiones 
con representación en Panamá o de los miles 
de misiones diplomáticas en los cientos de 
países del mundo). El único criterio objetivo 
que proporciona Orla para identificar los 
Documentos objeto de su solicitud es que 
éstos “referenc[e] the Cerro Quema Project, 

is without merit.  

The Request identifies: (i) the subject matter, namely 
documents specifically referencing the Cerro Quema Project, 
MCQSA, Aurum or Orla Mining; (ii) a defined time period, 
namely October 20, 2023 to April 22, 2024 (a six-month 
window); (ii) the type of documents sought, namely 
communications and documents exchanged between Panama 
and foreign governments, international organisations, or 
diplomatic missions; and (iv) a specific example of the type of 
communications sought, namely communications with 
Canada regarding the Canada-Panama FTA.  

Panama’s complaint that the Request encompasses 
communications with “any foreign government” or “any 
international organization” overstates the practical scope of 
what is sought. The Request is narrowed by two critical 
limitations: (a) the documents must specifically reference the 
Cerro Quema Project, MCQSA, Aurum, or Orla Mining; and 
(b) the time period is limited to six months. In practice, the 
number of foreign governments, international organizations, 
or diplomatic missions with which Panama exchanged 
communications specifically referencing the Cerro Quema 
Project during a 6-month period is necessarily limited. 
Panama knows which entities it communicated with regarding 
the Cerro Quema Project during this period. 

Notwithstanding the above, and in the interest of seeking a 
pragmatic way forward, Orla is content to narrow the Request 
to communications exchanged between: (a) MICI, 
MiAmbiente, the Office of the President, the Ministry of 
Foreign Affairs, and the Attorney General, on the one hand; 
and (b) the Government of Canada (including the Canadian 
Embassy in Panama), on the other hand, specifically 
referencing the Cerro Quema Project, MCQSA, Aurum, or 
Orla Mining in the period from October 20, 2023 to April 22, 
2024. This revised formulation addresses Panama’s concern 
regarding the breadth of the counterparties whilst preserving 
the substance of what Orla seeks. 

Existence: 

Panama’s assertion that the Request is “speculative” and 
constitutes a “fishing expedition” is contradicted by the factual 
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MCQSA, Aurum, or Orla Mining in the 
period from October 20, 2023 to April 22, 
2024”. A la luz de la excesiva amplitud del 
alcance personal de la Solicitud de Orla, 
estas precisiones son insuficientes para 
cumplir con el estándar de especificidad que 
imponen las Reglas de la IBA. 

En consecuencia, la Solicitud de Orla es 
excesivamente amplia y, de ser acogida, 
impondría una carga injustificada y 
excesivamente gravosa al Estado, 
obligándolo a realizar búsquedas 
indeterminadas a través de miles de 
entidades, dependencias y canales de 
comunicación, incluso en el ámbito de sus 
relaciones exteriores y diplomáticas. Con 
esta Solicitud, Orla, evidentemente, 
persigue “trawl through documents to see if 
they support the applicant’s case”64, lo cual 
no es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece las bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no identifica ninguna prueba que 
permita inferir, siquiera prima facie, la 
existencia de comunicaciones o documentos 
intercambiados con gobiernos extranjeros, 
organizaciones internacionales o misiones 
diplomáticas que versen sobre Cerro 
Quema, MCQSA, Aurum u Orla, y menos 
aún comunicaciones con Canadá sobre el 
TLC Canadá-Panamá en ese contexto. 
Quien tiene la carga de probar, al menos 

record. 

First, the record confirms that diplomatic channels were 
actively engaged regarding the Cerro Quema Project during 
the relevant period. Orla’s Memorial confirms that the US and 
Canadian Embassies in Panama were directly involved in 
efforts to advance MCQSA’s applications (Memorial ¶¶176–
177, 185-186, 212). The US Embassy’s Deputy Chief of 
Mission, Mr. Tuttle, met with Panama’s Comptroller General 
and Vice President regarding MCQSA’s concession 
extensions (Memorial ¶¶177, 186). The Canadian Embassy 
was similarly engaged. If these diplomatic engagements 
continued during the period October 2023 to April 2024, 
which is overwhelmingly likely given that Law 407 directly 
affected a Canadian investment, communications specifically 
referencing the Cerro Quema Project would exist. 

Second, it is standard practice in international relations for a 
host State to communicate with the home State of an affected 
investor when legislative measures are taken that affect that 
investor’s interests. Canada, as the home State of Orla’s 
investment and a party to the Canada-Panama FTA, would 
have had a direct interest in the enactment of Law 407 and its 
application to a Canadian investor’s concessions. 
Communications between Panama and Canada regarding 
these measures (particularly in the context of the Canada-
Panama FTA) are overwhelmingly likely to exist.  

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
and materiality must also fail.  

First, Panama's dismissive assertion that “by definition, 
Panama has always been aware of its obligations under the 
Canada-Panama FTA (since it is a signatory party)” misses 
the point entirely. The Request does not seek to establish the 
abstract proposition that Panama was “aware” of the Canada-
Panama FTA. It seeks to establish whether 
Panama specifically considered its obligations under the FTA 
in relation to the Cerro Quema Project before enacting Law 
407 and issuing the implementing resolutions. If Panama’s 
communications reveal that it was warned by Canada that the 
proposed measures would violate the FTA – yet proceeded 
regardless – this would be directly probative of bad faith and 
would support Orla’s claims that the expropriation was not 
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prima facie, la existencia de los Documentos 
solicitados es Orla. En consecuencia, el 
Tribunal no debe acoger el intento de Orla 
de invertir la carga probatoria, pretendiendo 
que Panamá —sin ninguna prueba— 
verifique la existencia de una categoría de 
documentos excesivamente amplia y 
especulativa.  

Esta Solicitud es, por lo tanto, inaceptable, 
pues las fishing expeditions como la que 
propone la Demandante no están permitidas 
en el arbitraje internacional. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)). Orla afirma, en esencia, que los 
Documentos serían relevantes para 
establecer si Panamá estaba al tanto de sus 
obligaciones bajo el TLC Canadá-Panamá y 
si las consideró antes de adoptar medidas 
respecto del Proyecto Cerro Quema.  

Por un lado, Orla no establece por qué el 
contenido de los Documentos solicitados 
(i.e., cualquier documento intercambiado 
con entidades extranjeras en relación con el 
Proyecto Cerro Quema) serviría para probar 
estos hechos.  

Por otro lado, más allá de que, por 
definición, Panamá siempre ha estado al 
tano de sus obligaciones bajo el TLC 
Canadá-Panamá (pues es una parte 
signataria), Orla no explica cómo este hecho 
o el hecho de que hubiese considerado 
dichas obligaciones antes de adoptar la Ley 
407 sería relevante para su reclamo de una 
supuesta “expropiación discriminatoria” o 
material para las cuestiones que el Tribunal 
debe decidir sobre este punto. Una simple 
afirmación genérica de que este sería el caso 
no cumple con el estándar del artículo 
3(3)(b) de las Reglas de la IBA.  

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 

made in accordance with due process of law (Memorial 
¶¶384–388). 

Second, the requested Documents are directly relevant to 
Orla’s expropriation claim (Memorial ¶¶369 et seq.) and its 
claim that the expropriation was made in a discriminatory 
manner (Memorial ¶¶389 et seq.). If diplomatic 
communications reveal that Panama was warned of the legal 
consequences of its measures against the Cerro Quema 
Project, yet proceeded to target MCQSA’s and Aurum’s 
concessions whilst leaving Veragold’s untouched, this would 
go to Orla’s claim that the expropriation was made in a 
discriminatory manner. 

Third, the Documents are relevant to Orla’s claim that the 
precautionary principle was invoked pretextually (Memorial 
¶¶418, 421-422). If diplomatic communications reveal that 
Panama discussed the Cerro Quema Project with foreign 
governments in purely political or economic terms – without 
reference to any genuine environmental concern, this would 
confirm that the precautionary principle was a pretext. 

Possession, Custody or Control: 

Panama’s final objection (a bare cross-reference to Request 
No. 1 mutatis mutandis) is unsustainable. The documents 
sought are communications exchanged by organs of the 
Panamanian State with foreign governments and international 
organisations. Communications sent by Panama to foreign 
entities would be retained in the sending entity’s records. 
Communications received from foreign entities would 
similarly be maintained in Panama’s records. Diplomatic 
correspondence is, by its nature, formally recorded and 
archived, and are therefore in the possession, custody or 
control of Panama. 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 74 – Revised Formulation:  

All communications and Documents exchanged between 
Panama MICI, MiAmbiente, the Office of the President, the 
Ministry of Foreign Affairs, or the Attorney General, and any 
foreign government, international organization, or diplomatic 
mission the Government of Canada (including the Canadian 
Embassy in Panama) specifically referencing the Cerro 
Quema Project, MCQSA, Aurum, or Orla Mining in the 
period from October 20, 2023 to April 22, 2024, including any 
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IBA, art. 3(3)(c)(ii)), por los mismos 
motivos expuestos en la Solicitud No. 1, 
mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

communications with Canada regarding the Canada-Panama 
FTA. 

75. Minutes or notes referring to the 
following meeting and the contents 
thereof:  

(a) Meeting between Minister 
Sempris and MCQSA in April 
2017;  

(b) Meeting between Orla and 
Minister Martinez and 
Concepcion in September 
2020.  

 

 

Counter-
Memorial, 
¶32, 169, 
¶209, ¶230 

C-0072-ENG 

Panama alleges that the only 
evidence of what has 
apparently been represented by 
Panama in various meetings is 
contemporaneous evidence 
prepared Orla, and thus 
allegedly has “no probative 
value” (Counter-Memorial 
¶¶32, 169, 209, 230) 

Panama’s meeting notes or 
documents referring to these 
meetings will show Panama’s 
record of the same events. 

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA, el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable de los “minutes or notes” 
elaborados por funcionarios de 
MiAmbiente en abril de 2017 que se 
refieran a la supuesta reunión 
identificada en el literal (a) de la Solicitud 
de Orla; así como los “minutes or notes” 
elaborados por funcionarios del MICI o 
MiAmbiente en septiembre de 2020 que se 
refieran a la supuesta reunión 
identificada en el literal (b) de la Solicitud 
de Orla; y exhibir aquellos documentos 
relevantes y sustanciales que sean 
identificados mediante dicha búsqueda 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
a la Solicitud de Orla en los términos 
planteados por ella, por al menos tres 
razones, cada una suficiente, por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 

Orla agrees to Panama’s proposed revisions to Request No. 
75, and notes Panama’s agreement to search and produce the 
requested Documents. However, Panama undertakes to 
produce only those documents it considers “relevant and 
material” and only “provided that their production is not 
barred by any of the grounds set forth in Article 9(2) of the 
IBA Rules” instead of all responsive documents. This is not 
agreed and is impermissible, as set out at paragraphs 62 to 69 
of the introduction to these Replies to Panama’s Objections. 

Notwithstanding Orla’s agreement to Panama’s proposed 
revisions, Orla addresses Panama’s objections below. 

Specificity:  

Panama’s objection that the Request is not narrow and specific 
and constitutes a “fishing expedition” is without merit.  

The Request identifies: (i) two specifically identified meetings 
(the meeting between Minister Sempris and MCQSA in April 
2017, and the meeting between Orla and Ministers Martinez 
and Concepción in September 2020); (ii) the type of 
documents sought, namely minutes or notes referring to those 
meetings and the contents thereof; and (iii) the attendees, 
namely the Ministers identified by name (Minister Sempris, 
Minister Martinez, and Minister Concepción) and 
MCQSA/Orla. This description is plainly narrow and specific. 

Panama’s complaint that Orla “does not identify the specific 
date on which such meetings were held” is contrived. The 
meetings are identified by month and year (April 2017 and 
September 2020) and by reference to the Ministers who 
attended. Panama knows when its own Ministers held 
meetings with MCQSA, and indeed Panama’s own Counter-
Memorial discusses these meetings, confirming that they took 
place (Counter-Memorial ¶¶169, 230), as confirmed by 
Panama’s agreement to search and produce the minutes or 
notes of such meetings. 

Panama’s complaint that Orla does not identify “the officials 
who allegedly attended such meetings (other than the 
Ministers)” is equally without foundation. The Ministers are 

Granted as 
reformulated.  
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no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Orla solicita “minutes or notes 
referring to” supuestas reuniones, pero no 
identifica (i) la fecha específica en que 
dichas reuniones habrían sido llevadas a 
cabo, (ii) los funcionarios que habrían 
asistido a dichas reuniones (además de los 
Ministros), ni (ii) el periodo de tiempo en 
que dichas “minutes or notes” habrían sido 
elaboradas (contrariamente a lo que exige el 
párrafo 15.4 de la OP1). Esto revela que la 
falta de sustento probatorio en relación con 
estas supuestas reuniones invocadas por Orla 
en su Demanda y su contenido.  Con esta 
Solicitud, Orla, evidentemente, persigue 
“trawl through documents to see if they 
support the applicant’s case’”65, lo cual no 
es permitido en el arbitraje internacional. 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Incluso asumiendo que las reuniones 
mencionadas por Orla en su Solicitud fueron 
llevadas a cabo (algo que Orla no ha 
probado), ello no permite presumir, sin más, 
que los Ministros (que son los únicos 
funcionarios mencionados en los 
documentos internos de Orla) o incluso otros 
funcionarios (asumiendo que hayan estado 
presentes) hayan elaborado “minutas” o 
“notas” sobre dichas reuniones. Quien tiene 
la carga de probar, al menos prima facie, la 
existencia de los Documentos solicitados es 
Orla. El Tribunal no debe acoger el intento 
de Orla de invertir la carga probatoria, 
pretendiendo que Panamá – sin ninguna 
prueba – verifique la existencia de una 
categoría de documentos claramente 
especulativa. 

the principal attendees and the officials most likely to have 
generated or directed the preparation of minutes or notes, 
which themselves are likely to contain the list of the officials 
who attended the meetings. In any event, Panama’s own 
agreement to search and produce the minutes or notes 
prepared by officials of MICI or MiAmbiente confirms that 
this objection is purely rhetorical, and that Panama evidently 
has no difficulty in identifying which officials to search, 
notwithstanding its complaint that Orla has not identified 
them.  

Panama’s objection regarding the absence of a “time period 
during which such ‘minutes or notes’ were allegedly 
prepared” misunderstands the Request. The Request seeks 
minutes or notes of two identified meetings. The relevant time 
period is therefore inherently defined: the documents would 
have been prepared at or around the time of each meeting – 
April 2017 for sub-paragraph (a), and September 2020 for 
sub-paragraph (b).    

Existence:  

Panama’s assertion that the Request is “speculative” is 
contradicted by both parties’ pleadings and basic principles of 
government administration. 

Both parties’ pleadings confirm that these meetings took 
place. Orla’s Memorial describes the April 2017 meeting with 
Minister Sempris (Memorial ¶71; C-0072-ENG) and the 
September 2020 meeting with Ministers Martinez and 
Concepción (Memorial ¶126). Panama’s own Counter-
Memorial discusses both meetings (Counter-Memorial 
¶¶169, 230). The existence of the meetings is not in dispute. 

Moreover, it is standard practice for government officials 
(particularly Ministers) to prepare or have prepared for them 
notes, summaries, or minutes of meetings with 
concessionaires and investors regarding active mining 
projects. These were not casual encounters; they were 
substantive meetings between Ministers and the 
representatives of a mining company holding concessions in 
Panama, at which the status of MCQSA’s applications was 
discussed. It defies credulity to suggest that no record 
whatsoever was made of these meetings within the relevant 
ministries. 

Panama’s own Counter-Memorial implicitly confirms that 
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Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)).  

En efecto, Orla no cita ni un solo párrafo de 
sus propios escritos que sería apoyado por el 
contenido de los Documentos solicitados. Es 
decir, Orla no identifica ningún argumento 
en sus escritos que sería sustentado por las 
supuestas minutas o notas descriptas por 
Orla. Del mismo modo, Orla no identifica 
ninguna decisión del Tribunal para la que los 
Documentos solicitados serían materiales. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)) por los mismos motivos 
expuestos en la Solicitud No. 1, mutatis 
mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

government records of these meetings exist. At ¶169 of its 
Counter-Memorial, Panama alleges that “MiAmbiente’s 
highest-ranking officials were available to meet with Orla on 
multiple occasions” and proceeds to characterize what was 
discussed at these meetings. At ¶230, Panama again describes 
the content of the September 2020 meeting. If Panama is able 
to characterize the content of these meetings in its Counter-
Memorial, it must have had before it some record or account 
of what occurred. 

Finally, Panama’s own partial concession – agreeing to search 
for minutes or notes prepared by MiAmbiente and MICI 
officials – implicitly acknowledges that such documents are 
likely to exist.  

Relevance and Materiality:  

Panama’s objection that Orla has not demonstrated relevance 
or materiality is without merit. 

Panama’s own Counter-Memorial makes the relevance of 
these documents self-evident. At ¶¶169 and 209, Panama 
challenges Orla’s account of what was said at these meetings 
– i.e., Minister Sempris’s statement that he had given his 
approval for the EsIA to the President (Memorial ¶71), or 
Minister Martinez’s statement that both the Category III EsIA 
and the extensions of the Concession Contracts were expected 
to be approved within five to six months (Memorial ¶126).  

The requested Documents are therefore relevant to the 
representations made by Panama on which Orla relied, and to 
assessing whether Panama’s conduct was arbitrary and 
inconsistent with those representations, and ultimately to 
Orla’s claims under Article 9.06 of the Canada-Panama FTA 
– in particular, Orla’s claims that Panama was not transparent 
or candid in its treatment of Orla’s investment (Memorial 
¶¶306 et seq.), that Panama’s conduct frustrated Orla’s 
legitimate expectations (Memorial ¶¶330 et seq.), and that 
Panama acted arbitrarily (Memorial ¶¶347 et seq.), and 
therefore material to the outcome of the case. It is Panama 
itself that has placed the content of these meetings in issue by 
challenging the probative value of Orla’s contemporaneous 
records. Having done so, Panama cannot refuse to produce its 
own records of the same events. 

Possession, Custody or Control:  

Panama’s final objection (a bare cross-reference to Request 
No. 1 mutatis mutandis) is unsustainable. The documents 
sought are minutes or notes prepared by officials of 
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MiAmbiente and MICI (both organs of the Panamanian State) 
in connection with meetings held at those ministries between 
their own Ministers and MCQSA/Orla. Documents generated 
by government officials in the exercise of their official 
functions are, by definition, in the possession, custody, or 
control of Panama. 

Panama’s own partial concession – agreeing to search for such 
minutes or notes – confirms that Panama does not genuinely 
dispute that these documents, if they exist, are in its 
possession. 

76. Duly signed copies of: 

(a) MICI Technical Inspection 
Report No. 013-2020 (Nov. 
2020) (C-0013-SPA); 

(b) Minutes of DEIA and MICI 
Site Visit at Cerro Quema on 
May 3, 2023 (with related 
correspondence) dated May 3, 
2025 (Acta de Reunión 03-05-
2023) (C-0327-SPA); 

 

Counter-
Memorial 
¶¶233, 289-
290 

C-0013-SPA,  
C-0327-SPA 

Panama alleges that these 
documents are not duly signed 
yet they do not contest that 
these meeting have taken 
place (Counter-Memorial 
¶¶233, 289-290) 

Panama’s meeting notes or 
documents referring to these 
meetings will show Panama’s 
record of the same events 

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA, el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable de (i) una versión firmada del 
Informe Técnico de Inspección No. 013-
2020 del 23 de noviembre de 2020; y (ii) 
los “minutes” elaborados en mayo de 2023 
por funcionarios del MICI o de la DEIA 
(MiAmbiente) de la visita al Proyecto 
Cerro Quema identificada en el literal (b) 
de la Solicitud de Orla; y exhibir aquellos 
documentos relevantes y sustanciales que 
sean identificados mediante dicha búsqueda 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
a la Solicitud de Orla en los términos 
planteados por ella, por al menos tres 
razones, cada una suficiente, por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud de Orla es 
especulativa, pues no establece las bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Por un lado, Orla no se refiere a ningún 
indicio que permita presumir 
razonablemente que existiría una “duly 
signed cop[y]” del Informe Técnico de 
Inspección No. 013-2020 (ver Solicitud No. 

Orla agrees to Panama’s proposed revisions to Request No. 
76, and notes Panama’s agreement to conduct reasonable 
searches for “(i) a signed version of Technical Inspection 
Report No. 013-2020 dated November 23, 2020; and (ii) the 
“minutes” prepared in May 2023 by officials of the MICI or 
the DEIA (MiAmbiente) regarding the visit to the Cerro 
Quema Project identified in paragraph (b) of the Orla 
Request”.  Panama has, however, sought to limit its agreement 
by undertaking to produce only those documents it considers 
“relevant and material” and only “provided that their 
production is not barred by any of the grounds set forth in 
Article 9(2) of the IBA Rules” instead of all responsive 
documents.  This is not agreed and is impermissible, as set out 
at paragraphs 62 to 69 of the introduction to these Replies to 
Panama’s Objections. 

Notwithstanding Orla’s agreement to Panama’s proposed 
revisions, Orla addresses Panama’s objections below. 

Existence: 

Panama’s assertion that the Request is “speculative” and 
amounts to a “fishing expedition” is without merit. 

Sub-paragraph (a): signed version of Technical Inspection 
Report No. 013-2020. Panama’s own Counter-Memorial 
confirms that this Report exists and was issued by MICI’s 
DNRM and the Geology Department following site 
inspections on November 19–20, 2020 (Memorial ¶130; C-
0013-SPA; Counter-Memorial ¶233). Panama does not 
dispute that the Report was prepared; its sole complaint is that 
Orla has not established that a signed version exists. However, 
Panama’s own Counter-Memorial relies on the unsigned 
version of this report as evidence, whilst simultaneously 
complaining that it is unsigned (Counter-Memorial ¶233). If 
Panama considers the absence of a signature to be relevant to 
the probative value of the document, it follows that a signed 
version is expected to exist. Moreover, it is standard 

Granted as 
reformulated
. 
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1). Por otro lado,  respecto de las “Minutes 
of DEIA and MICI Site Visit at Cerro Quema 
on May 3, 2023”, Orla no explica por qué 
sería razonable presumir que la DEIA o el 
MICI habrían elaborado sus propias minutas 
de la visita al Proyecto Cerro Quema, 
distintas de las elaboradas por la propia 
MCQSA. Si es que Orla se refiere a 
versiones firmadas de las minutas elaboradas 
por MCQSA (lo que no es posible 
determinar con base en la redacción de la 
Solicitud de Orla), ésta también omite 
explicar por qué sería razonable presumir 
que existiría una versión firmada de 
aquellas. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados firmados es Orla. El 
Tribunal no debe acoger el intento de Orla de 
invertir la carga probatoria, pretendiendo 
que Panamá – sin ninguna prueba – verifique 
la existencia de una categoría de documentos 
excesivamente amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)). Orla no cita ni un solo párrafo de 
sus propios escritos que sería apoyado por el 
contenido de los Documentos solicitados. Es 
decir, Orla no identifica ningún argumento 
en sus escritos que sería sustentado por las 
supuestas minutas o notas descriptas por 
Orla. Del mismo modo, Orla no identifica 
ninguna decisión del Tribunal para la que los 
Documentos solicitados serían materiales. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)), por los mismos 
motivos expuestos en la Solicitud No. 1, 

administrative practice for official inspection reports to be 
signed by the officials who prepared them. Panama’s own 
Counter-Memorial confirms that the subsequent DEIA 
Technical Inspection Report No. 024-2023 of May 22, 2023 
“is duly signed by the officials who prepared it” (Counter-
Memorial ¶293). 

Sub-paragraph (b): Minutes of the DEIA and MICI Site 
Visit on May 3, 2023. Panama’s own Counter-Memorial 
confirms that this site visit took place (Counter-Memorial 
¶¶289-290). Panama does not dispute that the visit occurred; 
rather, it disputes the contents of the minutes on the basis that 
they “were not signed by the participants” (Counter-
Memorial ¶290). This objection itself confirms that signed 
minutes (or an official government record of the visit) are 
expected to exist. Moreover, it is standard practice for officials 
to prepare records of ministerial site inspections.  

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
or materiality is without merit. 

First, Panama’s objection that “Orla does not cite a single 
paragraph from its own briefs that would be supported by the 
content of the requested documents” fundamentally 
mischaracterizes the purpose of document production in 
international arbitration. As set out in paragraphs 9 to 16 of 
the introduction to these Replies to Panama’s Objections, it is 
well established that a party may request documents from the 
opposing party which relate to an issue that is relevant to the 
case and material to its outcome regardless of which party 
bears the ultimate burden of proof. Panama’s repeated 
insistence that Orla must demonstrate relevance to “its” case 
is improper. Indeed, Article 3(3)(b) of the IBA Rules requires 
only that the documents be “relevant to the case and material 
to its outcome” – not “its case.” Furthermore, paragraph 15.4 
of Procedural Order No. 1 provides that the description of the 
requested Documents shall include “a reference to the 
pleading and/or testimonial or expert statement that contains 
said allegation(s)” – it does not require that the pleading or 
the allegation must be exclusively be those from the 
requesting party. The relevant allegations here are contained 
in Panama’s Counter-Memorial at ¶¶233, 289-290, and 293, 
where Panama itself challenges the probative value and 
authenticity of the unsigned documents. Orla’s Request is 
directed at resolving a factual dispute that Panama has created. 

In any event, the requested Documents are relevant to Orla’s 
claims under Article 9.06 of the Canada-Panama FTA, in 
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mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

particular, Orla’s claims regarding legitimate expectations, 
transparency, and arbitrary conduct (Memorial ¶¶306 et seq., 
330 et seq., 347 et seq.). Indeed, the Technical Inspection 
Report No. 013-2020 dated November 23, 2020 (which states 
that “Minera Cerro Quema, S.A. has complied with the 
obligations of its concession contract, and there is no reason 
whatsoever to reject its extension application for extraction, 
nor its application for a copper exploration concession” 
(Memorial ¶130; C-0013-SPA)), and the May 3, 2023 site 
visit (during which the MICI and MiAmbiente Ministers 
acknowledged the urgent need to get the EsIA approved and 
the Concession Contracts extended prior to Orla’s planned 
closure of its operations on May 31, 2023 (Memorial ¶¶218-
219; C-0327-SPA)) are relevant to Orla’s case that Panama 
made representations upon which Orla relied, and that 
Panama’s subsequent conduct was arbitrary and inconsistent 
with those representations. Panama now seeks to undermine 
the evidentiary value of both documents (Counter-Memorial 
¶¶233, 289-290, 293). Having done so, Panama cannot refuse 
to produce its own signed version or its own record.  

Possession, Custody or Control: 

Panama’s final objection (a bare cross-reference to Request 
No. 1 mutatis mutandis) is unsustainable. The requested 
Documents are official government documents generated by 
officials of MiAmbiente and MICI (both organs of the 
Panamanian State) in the exercise of their official functions. 
They are, by definition, in the possession, custody, or control 
of Panama (see further paragraphs 29 to 39 of the introduction 
to the Replies). 

Panama’s own partial concession – agreeing to search for 
these documents – confirms that Panama does not genuinely 
dispute that they are in its possession, custody or control. 

77. Correspondence between MICI, 
MiAmbiente and/or the 
Comptroller regarding the Cerro 
Quema Concessions in April and 
May 2017. 

 

 

Counter-
Memorial 
¶169 

In an argument against Orla’s 
MST and expropriation claims, 
Panama submits that MCQSA 
did not comply with the 
requirements for the extension 
of the Concession Contracts 
and relies on the assertion that 
Minister Sempris made a good 
faith effort to inform MCQSA 
MICI could allegedly add 
additional conditions on the 
approval of the Category III 
EsIA (Counter-Memorial 

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA, el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable de una comunicación en la que 
el Ministro Sempris habría enviado el 
“Cerro Quema file” (C-75, pág. 3) al 
Ministro de Industria y Comercio entre el 
1 de abril de 2017 y el 31 de mayo de 2017; 
y exhibir el documento que sea identificado 
mediante dicha búsqueda (siempre y cuando 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches for “a communication in which Minister 
Sempris allegedly sent the “Cerro Quema file” (C-75, p. 3) to 
the Minister of Industry and Commerce between April 1, 2017, 
and May 31, 2017”. Panama has, however, sought to limit its 
agreement by undertaking to produce documents only 
“provided that their production is not barred by any of the 
grounds set forth in Article 9(2) of the IBA Rules” instead of 
all responsive documents. This is not agreed and is 
impermissible, as set out at paragraphs 62 to 69 of the 
introduction to these Replies to Panama’s Objections. 

Moreover, Orla rejects Panama’s objections to the remainder 

Granted 
within the 
limits 
defined by 
Respondent. 

Denied for 
lack of 
specificity 
for the 
surplus.  
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¶169). 

The documents are relevant 
and material to Orla’s claim 
that Panama treated its 
concession arbitrarily and non-
transparently. 

su exhibición no esté impedida por alguna de 
las causales previstas en el artículo 9(2) de 
las Reglas de la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud de Orla es 
especulativa, pues no establece las bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
en el párrafo 169 de la Contestación al que 
se refiere Orla en su Solicitud, el Estado 
simplemente cita un documento interno de 
Orla, según el cual, el Ministro Sempris 
(MiAmbiente) habría indicado que pretendía 
“send the Cerro Quema file to the Commerce 
Ministry and to have a meeting with Minister 
of Commerce prior to a planned meeting 
between MCQSA and the Minister of 
Commerce […] to clarify” la cuestión de si 
era o no necesario obtener la aprobación del 
EsIA Categoría III antes de poder pretender 
a la prórroga de las Concesiones (C-75, pág. 
3). En consecuencia, sin perjuicio de que los 
documentos elaborados por Orla no prueban 
per se lo que dijo o no dijo el Ministro 
Sempris, nada en las referencias que Orla 
incluye en su Solicitud permite presumir 
razonablemente que existan 
(i) comunicaciones involucrando al 
Contralor General, ni (i) comunicaciones 
entre MiAmbiente y el MICI distintas del 
envío del “Cerro Quema file” en el periodo 
cubierto por la Solicitud de Orla. Quien tiene 
la carga de probar, al menos prima facie, la 
existencia de los Documentos solicitados es 
Orla. El Tribunal no debe acoger el intento 

of the Request, and requests that the Tribunal order the search 
and production of Request No. 77 in full. 

Existence:  

Panama’s assertion that the Request is “speculative” and 
constitutes a “fishing expedition” is without merit and 
contradicted by the factual record.  

Panama’s own partial concession (agreeing to search for the 
communication transmitting the “Cerro Quema file”) 
implicitly acknowledges that at least one communication 
between MiAmbiente and MICI regarding the Cerro Quema 
Concessions during this period reasonably exists. Beyond this 
single transmission, additional communications are also very 
likely to exist for the following reasons. 

Panama’s own Counter-Memorial confirms that during April 
and May 2017, multiple interactions regarding the Cerro 
Quema Project took place between MICI and MiAmbiente. At 
¶169 of the Counter-Memorial, Panama states that 
“MiAmbiente’s highest-ranking officials were available to 
meet with Orla on multiple occasions” and that Minister 
Sempris “committed to ‘send the Cerro Quema file to the 
Ministry of Commerce and to have a meeting with the Minister 
of Commerce’”. The commitment to “have a meeting” with 
the Minister of Commerce implies that such a meeting was 
likely arranged, and arranging and attending meeting between 
Ministers is likely to generate correspondence. 

Second, the record confirms that the very issue under 
discussion during this period was the coordination between 
MICI and MiAmbiente regarding the Cerro Quema 
concessions. The dispute was whether the Category III EsIA 
needed to be approved before MICI could extend the 
Concession Contracts – a question that necessarily involved 
communications between the two entities. Minister Sempris 
expressly committed to “clarify” this point with MICI (C-
0072-ENG, p. 7; Counter-Memorial ¶169). The process of 
“clarifying” a regulatory question between two ministries 
necessarily generates inter-ministerial correspondence. 

As to the Comptroller, while the primary focus of this Request 
is correspondence between MICI and MiAmbiente, the 
Comptroller’s exclusion is not justified. The Comptroller was 
responsible for endorsing the Concession Contracts, and the 
question of whether the EsIA needed to be approved before 
the extensions could be granted was directly relevant to the 
Comptroller’s subsequent refusal to endorse the Addenda. It 
is therefore reasonable to assume that MiAmbiente or MICI 
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de Orla de invertir la carga probatoria, 
pretendiendo que Panamá – sin ninguna 
prueba – verifique la existencia de una 
categoría de documentos totalmente 
especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por dos motivos.  

Primero, para dar una apariencia de 
relevancia a los Documentos solicitados, 
Orla tergiversa la posición de Panamá. 
Orla afirma que Panamá habría sostenido 
que “Minister Sempris made a good faith 
effort to inform MCQSA [that] MICI could 
allegedly add additional conditions on the 
approval of the Category III EsIA”. Sin 
embargo, en ningún momento el Estado ha 
realizado tal afirmación. Lo que Panamá 
indicó en su Contestación – citando los 
documentos elaborados por la propia Orla 
(C-75, pág. 3) – es que, “[e]n [la] reunión 
[a la que se refiere el reporte mensual de 
Orla para abril de 2017], al advertir la 
diferencia de criterio con el MICI [sobre la 
necesidad de obtener la aprobación del EsIA 
antes de pretender prorrogar las 
Concesiones], el Ministro Sempris se 
comprometió a ‘send the Cerro Quema file 
to the Commerce Ministry and to have a 
meeting with Minister of Commerce prior to 
a planned meeting between MCQSA and the 
Minister of Commerce […] to clarify’ este 
punto” (Contestación, párr. 169). Como 
resulta de la transcripción de este párrafo, ni 
la Contestación ni el reporte mensual de Orla 
hablan del MICI “add[ing] additional 
conditions on the approval of the Category 
III EsIA”. Es Orla quien alega – sin ningún 

communicated with the Comptroller regarding the status of 
the Cerro Quema Concessions during this period. 

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
or materiality must also fail. 

Panama’s misrepresentation argument. Panama alleges that 
Orla “misrepresents Panama’s position” by characterizing 
¶169 of the Counter-Memorial as asserting that “Minister 
Sempris made a good faith effort to inform MCQSA [that] 
MICI could allegedly add additional conditions on the 
approval of the Category III EsIA”. Orla does not accept this 
characterization of its Request. The substance of Orla’s 
articulation of relevance is clear: Panama relies on the April 
2017 meeting and Minister Sempris’s statements as evidence 
that the government “acted in a coordinated manner to clarify 
the procedure applicable to MCQSA's Category III EIA” 
(Counter-Memorial ¶169). The inter-ministerial 
correspondence during this period would reveal whether 
Panama did in fact act in a “coordinated manner” – or 
whether, as Orla contends, the treatment of the Cerro Quema 
Concessions was arbitrary and non-transparent (Memorial 
¶¶306 et seq., ¶¶347 et seq.). 

Relevance to Orla’s claims. The Documents are directly 
relevant to Orla’s claims under Article 9.06 of the FTA.  

First, the Documents are relevant to Orla’s claim that Panama 
was not transparent or candid in its treatment of the 
Concession Contracts (Memorial ¶¶306 et seq.). The 
correspondence between MiAmbiente and MICI during April-
May 2017 would reveal the government's internal position 
regarding the relationship between the Category III EsIA and 
the extension of the Concession Contracts – and whether that 
position was communicated accurately to MCQSA or whether 
MCQSA was given contradictory information by different 
arms of the government. 

Second, the Documents are relevant to Orla’s claim that 
Panama acted arbitrarily (Memorial ¶¶347 et seq.). If the 
correspondence reveals that MiAmbiente and MICI held 
different views on whether the EsIA was required for the 
extension, this would go to Orla’s claim that the government’s 
handling of the concessions was arbitrary. 

Third, the Documents are relevant to the factual question of 
what Minister Sempris committed to do and whether he 
followed through. Panama’s own Counter-Memorial relies on 
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sustento y por primera vez – que el Ministro 
Sempris habría informado a MCQSA sobre 
dicha exigencia como una “additional 
condition[]” que “MICI could allegedly 
add”. Como se explicó anteriormente, la fase 
de exhibición de documentos no es el 
momento procesal oportuno para presentar 
alegatos sobre el fondo, ni para que Orla 
plantee una nueva teoría del caso o intente 
mejorarla. Panamá se reserva el derecho de 
responder a esta alegación en el momento 
procesal oportuno. 

Segundo, como se explicó anteriormente, la 
exhibición de documentos no es un ejercicio 
para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte.  Sin embargo, esto es lo 
que busca la Demandante con esta Solicitud. 
En efecto, la única alegación a la que se 
refiere Orla para intentar justificar la 
relevancia de su Solicitud es que “Panama 
submits that MCQSA did not comply with the 
requirements for the extension of the 
Concession Contracts” y que para ello, se 
basaría en la afirmación supuestamente 
realizada por el Ministro Sempris en abril de 
2017 (que, como se explicó, ha sido 
tergiversada por Orla). Orla ni siquiera hace 
referencia a alguna alegación precisa en sus 
escritos que podría ser sustentada con los 
Documentos solicitados. Es, por lo tanto, 
evidente que esta Solicitud no es más que un 
intento de convertir la fase de exhibición de 
documentos en un interrogatorio a la 
Demandada. Este abuso no puede ser 
amparado por el Tribunal. Panamá se reserva 
el derecho de responder a los 
cuestionamientos realizados por la 
Demandante en el momento procesal 
oportuno.  

Tercero, y en cualquier caso, Orla no ha 
explicado cómo el contenido de los 
Documentos solicitados sería relevante o 
material para determinar “that Panama 
treated its concession arbitrarily and non-

the April 2017 meeting as evidence of the government’s 
“reasonable and transparent” conduct (Counter-Memorial 
¶¶154, 169). If the correspondence reveals that Minister 
Sempris did not follow through on his commitments, or that 
the “clarification” with MICI led to a result that was never 
communicated to MCQSA, this would directly undermine 
Panama’s defence. 

Panama’s objection that “Orla does not even refer to any 
specific allegation in its pleadings that could be supported by 
the requested Documents” relies on the fundamentally flawed 
premise that a document request must necessarily support the 
requesting party’s case, and that this Request “paradoxically” 
would not support Orla’s case. However, as set out at 
paragraphs 9 to 16 of the introduction to these Replies to 
Panama’s Objections, it is well established that a party may 
request documents from the opposing party which relate to an 
issue that is relevant to the case and material to its outcome 
regardless of which party bears the ultimate burden of proof. 
Furthermore, paragraph 15.4 of Procedural Order No. 1 
provides that the description of the requested Documents shall 
include “a reference to the pleading and/or testimonial or 
expert statement that contains said allegation(s)” – it does not 
require that pleading or the allegation included must 
exclusively be those from the requesting party. Panama’s 
attempt to recast Orla’s articulation of relevance as an 
impermissible “interrogation of the Respondent” should be 
rejected. The purpose of document production is precisely to 
enable each party to obtain documents in the possession of the 
other party that are relevant to the case and material to its 
outcome. 
Possession, Custody or Control:  

Panama’s final objection (a bare cross-reference to Request 
No. 1 mutatis mutandis) is unsustainable. The documents 
sought are correspondence exchanged between three named 
organs of the Panamanian State regarding the Cerro Quema 
Concessions. Communications generated by, sent between, or 
maintained by government entities in the course of their 
official functions are, by definition, in the possession, custody 
or control of Panama (see further paragraphs 29 to 39 of the 
introduction to the Replies). 
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transparently.” En efecto, Orla no explica 
cómo la supuesta correspondencia entre las 
entidades públicas panameñas mencionadas 
establecerían una conducta arbitraria o no 
transparente de Panamá.  Una simple 
afirmación genérica de que éste sería el caso 
no cumple con el estándar del artículo 3(b) 
de las Reglas de la IBA. En consecuencia, 
los Orla no establece que los Documentos en 
cuestión sean relevantes para el caso de Orla 
ni materiales para las decisiones que debe 
tomar el Tribunal. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)), por los mismos 
motivos expuestos en la Solicitud No. 
1, mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

78. 

Resolution No. 10 of December 
29, 2008, repealing Tonosí District 
Municipal Council, Resolution No. 
1 dated January 14, 2008.  

 

Counter-
Memorial 
¶¶80-81 

R-0108-SPA 

In an argument against Orla’s 
MST and expropriation claims, 
Panama submits that the local 
community opposed the 
reactivation of the Cerro 
Quema Project (Counter-
Memorial ¶¶80-81), relying 
on a Tonosí District 
Municipal Council, 
Resolution No. 1, dated 
January 14, 2008 (R-0108-
SPA). In a footnote 83 to the 
text of this resolution, Panama 
acknowledges the fact that 
“[e]leven months later, the 
resolution was repealed by 
Resolution No. 10 of 
December 29, 2008” but does 
not provide a copy of the said 
resolution. The document is 
relevant and material to 
Panama’s defense that Orla 
needed but lacked community 

Sin que ello implique un reconocimiento de 
que dicha Solicitud cumpla con las 
exigencias de la OP1 y las reglas de la 
IBA, el Estado, de buena fe, acepta 
realizar una búsqueda razonable de la 
Resolución No. 10 del 29 de diciembre de 
2008 del Consejo Municipal del Distrito 
de Tonosí y exhibirla (siempre y cuando su 
exhibición no esté impedida por alguna de 
las causales previstas en el artículo 9(2) de 
las Reglas de la IBA). 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches of the Requested Document. However, 
Orla repeats its objection to the impermissible qualifier of 
“provided that their production is not barred by any of the 
grounds set forth in Article 9(2) of the IBA Rules” instead of 
all responsive documents. This is not agreed and is 
impermissible, as set out at paragraphs 62 to 69 of the 
introduction to these Replies to Panama’s Objections. 

Orla notes that no substantive objection has been raised to this 
Request and expects Panama to produce the complete signed 
document without qualification. 

Granted.  
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support for a so-called “social 
license.” 

79. 

All communications and 
Documents exchanged between 
MICI, MiAmbiente and/or the 
Comptroller concerning the 
coordination, preparation, timing, 
or content of the public statements 
issued by MICI on June 6, 2023 
(submitted as C-0341-SPA) and 
by MiAmbiente on June 7, 2023 
(submitted as C-0344-SPA), in 
relation to the Cerro Quema 
Project. 

Memorial 
¶¶225-227; 
298 et seq.; 
306 et seq; 
347 

Counter-
Memorial, 
¶¶295-298 

C-0341-SPA,  
C-0344-SPA 

Statements of June 6 and 7, 
2023, stating Panama 
suspended all proceedings 
related to the MCQSA mining 
contract only two weeks after 
MiAmbiente approved the 
Category III EsIA on May 23, 
2023 certainly appears 
arbitrary and nontransparent. 
(Memorial ¶¶226) although 
Panama claims the statements 
were consistent with 
government policy. 
(Counter-Memorial, ¶¶295-
298). Consequently, the 
documents will illustrate why 
the statements were made 
only two weeks after 
MiAmbiente approved the 
EsIA and thus are relevant 
and material to Orla’s claim 
that Panama treated its 
concession in an arbitrary and 
nontransparent manner. The 
near-simultaneous issuance of 
public statements by MICI 
and MiAmbiente on 
consecutive days, 
immediately after 
MiAmbiente had approved 
MCQSA’s EsIA whilst those 
ministries were refusing to 
engage with Orla, (Memorial 
¶225) gives rise to a 
reasonable inference that 
these statements were 
coordinated between the two 
bodies and are relevant and 
material to Orla’s MST 
claims that Panama’s conduct 
during this period was 
arbitrary and involved a 
complete lack of transparency 
and candor in the 
administrative process 

Aunque, como explicamos a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA, el Estado, de 
buena fe, acepta realizar una búsqueda 
razonable de las comunicaciones oficiales 
entre el MICI y MiAmbiente relativas a 
los comunicados del MICI del 6 de junio 
de 2023 (C-341) y de MiAmbiente del 7 de 
junio de 2023(C-344) en el periodo de los 
3 meses anteriores a su publicación 
(siempre y cuando su exhibición no esté 
impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

Sin perjuicio de lo anterior, el Estado objeta 
al resto de esta Solicitud, por al menos tres 
razones, cada una suficiente por sí misma 
para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, que 
aunque podría ser aceptable en el 
contencioso ante las cortes estadounidenses, 
no lo es en arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. En particular, contrariamente a 
lo que exige el párr. 15.4 de la OP1, Orla no 
ha delimitado el alcance temporal de su 
solicitud, por lo que esta debe ser rechazada.  

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “razonablemente se crea que 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches of the requested Documents. However, 
Orla notes that Panama has not agreed to produce the 
responsive Documents following such searches. An 
agreement to search is, without a concomitant agreement to 
produce, entirely devoid of practical content and effect. Orla 
therefore interprets Panama’s position as an agreement both to 
search for and to produce the requested Documents.  

Moreover, Panama has sought to limit its agreement by 
stipulating that production is subject to the condition that it is 
“not barred by any of the grounds set forth in Article 9(2) of 
the IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, as set out 
at paragraphs 62 to 69 of the introduction to these Replies to 
Panama’s Objections. 

Furthermore, Panama has sought to limit this agreement by 
excluding the Comptroller from its search. As set out below, 
this exclusion is unjustified.  

Orla rejects Panama’s attempt to narrow this Request and its 
objections, and requests that the Tribunal order the search and 
production of Request No. 79 in full.  

Specificity:  

Panama’s objection that the Request is not narrow and specific 
and constitutes a “fishing expedition” is without merit. The 
Request identifies: (i) the custodians of the Documents, 
namely three named government entities (MICI, MiAmbiente, 
and the Comptroller); (ii) the subject matter, namely the 
coordination, preparation, timing, or content of two 
specifically identified public statements relating to  the Cerro 
Quema Project (MICI’s statement of June 6, 2023 (C-0341-
SPA) and MiAmbiente’s statement of June 7, 2023 (C-0344-
SPA); and (iii) the type of documents sought, namely all 
communications and documents exchanged between or 
among these entities.  

Panama’s sole specificity complaint is that Orla “has not 
defined the temporal scope of its request”. This is without 
substance. The temporal scope is inherently defined by the 
subject matter: the Request seeks communications regarding 
the “coordination, preparation, timing, or content” of two 
statements issued on June 6 and 7, 2023. The relevant 
communications would necessarily have been exchanged in 

Granted 
within the 
limits 
defined by 
Respondent. 

Denied for 
lack of 
specificity 
for the 
surplus. 
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(Memorial ¶301). existen” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
Orla no explica por qué sería razonable 
pensar que la Contraloría – quien no estuvo 
involucrada en la emisión de los 
comunicados a los que se refiere su Solicitud 
– habría intercambiado comunicaciones o 
Documentos con el MICI y/o MiAmbiente 
sobre dichos comunicados. De hecho, según 
la propia Orla, los intercambios habrían sido 
“coordinated between the two bodies [i.e., 
MICI and MiAmbiente]” El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es, por lo tanto, inaceptable, 
pues, las fishing expeditions como la que 
propone la Demandante (al especular sobre 
la existencia de los Documentos solicitados) 
no están permitidas en el arbitraje 
internacional.  

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni que sean 
materiales para la resolución del caso 
(Reglas de la IBA, art. 3(3)(b)). En 
particular, Orla no se refiere a ninguna 
alegación específica de su Demanda que 
sería apoyada o corroborada por dichos 
Documentos. Si bien los párrafos 225-227 de 
la Demanda se refieren a la emisión de los 
comunicados del MICI (C-341) y 
MiAmbiente (C-344), Orla no alega en 
ninguna de las referencias que menciona en 
su Solicitud que el hecho de que “the 
statements were made only two weeks after 
MiAmbiente approved the EsIA” o las 
razones por las cuales esto ocurrió serían 

the period leading up to and immediately following the 
issuance of those statements. Panama’s own concession 
confirms this: it agrees to search for communications “during 
the three-month period preceding their publication”. Orla 
does not object to this temporal scope as a starting point and 
considers it reasonable. However, the search should also 
extend to the three-month period following the publication of 
the statements, i.e., from March 6, 2023 to September 7, 2023. 
Communications exchanged after the statements were issued 
are equally relevant to the Request. 

Existence:  

Panama’s assertion that the Request is “speculative” is 
contradicted by the factual record. 

With respect to the existence of communications between 
MICI and MiAmbiente, the near-simultaneous issuance of 
public statements by MICI (June 6, 2023) and MiAmbiente 
(June 7, 2023) gives rise to an overwhelming inference of 
coordination between the two entities. It defies credulity to 
suggest that two separate government ministries 
independently decided to issue public statements about the 
same mining project with coordinated messaging on 
consecutive days, entirely without any inter-ministerial 
communication or coordination. Moreover, Panama’s own 
partial concession confirms that communications between 
MICI and MiAmbiente regarding the June 6 and 7, 2023 
statements are reasonably believed to exist. 

While the primary focus of this Request is the coordination as 
between “the two bodies” (MICI and MiAmbiente), the 
Comptroller’s role cannot be excluded entirely. At the time 
these statements were issued, the Comptroller held the 
unendorsed Addenda to the Concession Contracts. It is 
reasonable to presume that MICI and/or MiAmbiente 
communicated with the Comptroller regarding the public 
statements that affected proceedings within its jurisdiction. 

Relevance and Materiality:  

Panama’s objection that Orla has not demonstrated relevance 
and materiality must also fail. 

Panama’s assertion that “Orla has never argued—until now—
that ‘these statements were coordinated between the two 
bodies’” is incorrect. The coordination between MICI and 
MiAmbiente during this period is a theme of Orla’s Memorial. 
At ¶¶225–227 of the Memorial, Orla describes how 
MiAmbiente issued its statement “soon follow[ing] suit” after 
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relevantes para evaluar la supuesto trato 
arbitrario y no transparente que el Estado 
habría dado a las Concesiones (pues no lo 
son). Del mismo modo, Orla nunca ha 
alegado – hasta ahora – que “these 
statements were coordinated between the 
two bodies” ni que ello constituiría prueba de 
la supuesta conducta arbitraria y no 
transparente que atribuye al Estado. En 
efecto, esto no es lo que dice el párrafo 301 
que cita en la justificación de su Solicitud. 
Dicho párrafo se limita a exponer la 
definición del NMT que defiende Orla. Orla 
no puede crear argumentos ad hoc en la fase 
de exhibición de documentos para pretender 
justificar la relevancia de los Documentos 
que solicita. Como fue explicado 
anteriormente, la fase de exhibición de 
documentos no es el momento procesal 
oportuno para presentar alegatos sobre el 
fondo, ni para que Orla plantee una nueva 
teoría del caso o intente mejorarla. Panamá 
se reserva el derecho de responder a las 
nuevas alegaciones de Orla en el momento 
procesal oportuno. 

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder, 
custodia o control de Panamá (Reglas de la 
IBA, art. 3(3)(c)(ii)), por los mismos 
motivos expuestos en la Solicitud No. 
1, mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

MICI’s statement, and how both statements were issued after 
MiAmbiente had “just issued the resolution to approve the 
Category III EsIA”. At, ¶¶306 et seq., ¶¶330 et seq., and ¶347 
et seq., Orla pleads that Panama’s conduct during this period 
was neither transparent nor candid, was inconsistent with 
Orla’s legitimate expectations, and was arbitrary. The 
coordination between MICI and MiAmbiente in issuing these 
statements – immediately after approving the EsIA – is 
directly probative of each of these claims.  

The requested Documents are directly relevant to the specific 
factual question of why MICI and MiAmbiente reversed 
course only two weeks after approving the Category III EsIA, 
which goes to Orla’s claim that Panama’s conduct was 
arbitrary and politically motivated rather than based on 
genuine regulatory considerations. 

Panama’s characterization of Orla’s articulation of relevance 
as “new allegations” raised “during the discovery phase” is 
unfounded. Orla is not raising new allegations; it is explaining 
the relevance of the requested Documents in the context of 
claims that have been squarely pleaded in the Memorial. 

Possession, Custody or Control: 

Panama’s final objection (a bare cross-reference to Request 
No. 1 mutatis mutandis) is unsustainable. The documents 
sought are communications exchanged between three named 
organs of the Panamanian State (MICI, MiAmbiente, and the 
Comptroller) regarding the coordination, preparation, timing, 
or content of two public statements that MICI and 
MiAmbiente issued. Communications generated by, sent 
between, or maintained by government entities in the course 
of their official functions are, by definition, in the possession, 
custody, or control of Panama (see further paragraphs 29 to 39 
of the introduction to the Replies). 

Notwithstanding the above, Orla offers an alternative 
formulation below, in particular in response to the concerns 
raised as to specificity, and seeking a pragmatic way forward: 

Request No. 79 – Revised Formulation:  

All communications and Documents exchanged between 
MICI, MiAmbiente and/or the Comptroller concerning the 
coordination, preparation, timing, or content of the public 
statements issued by MICI on June 6, 2023 (submitted as C-
0341-SPA) and by MiAmbiente on June 7, 2023 (submitted 
as C-0344-SPA), in relation to the Cerro Quema Project,  from 
March 6, 2023 to September 7, 2023. 
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80. The log or other Document 
showing the President’s office 
received the letter in July 2021 by 
the Mujeres de Tonosí (C-0216).  

 

Counter-
Memorial 
¶227 

C-0216 

Panama argues that MCQSA 
did not have community 
support despite this letter to the 
contrary, alleging that there is 
no evidence on the record that 
the letter was received by the 
President’s office (Counter-
Memorial ¶227). 
Consequently, both parties 
recognize the relevance and 
materiality of this document.  

Aunque, como se explica a continuación, la 
Solicitud de Orla debería ser rechazada, y sin 
que ello implique un reconocimiento de que 
dicha Solicitud cumpla con las exigencias de 
la OP1 y las reglas de la IBA, El Estado, de 
buena fe, acepta realizar una búsqueda 
razonable de los Documentos solicitados; 
y exhibir aquellos que sean relevantes y 
sustanciales, identificados mediante dicha 
búsqueda (siempre y cuando su exhibición 
no esté impedida por alguna de las causales 
previstas en el artículo 9(2) de las Reglas de 
la IBA). 

Sin perjuicio de lo anterior, el Estado 
rechaza las alegaciones mediante las cuales 
Orla pretende justificar su Solicitud. 

En primer lugar, la Solicitud de Orla es 
especulativa, pues no establece las bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. En particular, 
nada permite presumir razonablemente que 
la carta a la que se refiere Orla fue 
efectivamente recibida por la Oficina del 
Presidente. Quien tiene la carga de probar, al 
menos prima facie, la existencia de los 
Documentos solicitados es Orla. El Tribunal 
no debe acoger el intento de Orla de invertir 
la carga probatoria, pretendiendo que 
Panamá – sin ninguna prueba – verifique la 
existencia de una categoría de documentos 
excesivamente amplia y especulativa 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por dos motivos. 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches for the requested Documents. Panama 
has, however, sought to limit its agreement by undertaking to 
produce only those documents it considers “relevant and 
material” and subject to the condition that “their production 
is not barred by any of the grounds set forth in Article 9(2) of 
the IBA Rules”, rather than agreeing to produce all responsive 
Documents. This is not agreed and is impermissible, for the 
reasons set out at paragraphs 62 to 69 of the introduction to 
these Replies to Panama’s Objections. 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of the requested 
Documents in full. 

Existence:  

Panama’s assertion that the Request is “speculative” because 
“there is nothing to reasonably presume that the letter to 
which Orla refers was actually received by the Office of the 
President” is without merit. The letter from the Mujeres de 
Tonosí (C-0216-SPA) is addressed to President Cortizo. It is 
a formal letter and petition from a community group directed 
to the head of state. When a letter is addressed and sent to the 
President of a country, the ordinary and reasonable 
presumption is that it was received by the President’s office. 
If Panama contends that the letter was never received, it 
should say so clearly, but it cannot object to the Request on 
the basis that receipt has not been “proven” when the very 
document Orla seeks (a log or record of receipt) is the 
document that would confirm or deny receipt. 

Moreover, Panama’s own Counter-Memorial confirms that 
President Cortizo was actively engaged with the Cerro Quema 
Project during this period. In July 2021, the President was 
personally involved in discussions regarding whether to 
approve MCQSA’s applications (Memorial ¶¶156, 162, 
166). It is overwhelmingly likely that correspondence from 
community groups regarding the Cerro Quema Project 
addressed directly to the President would have been received 
and logged by the President’s office. 

Furthermore, government offices routinely maintain logs, 
registries, or records of incoming correspondence, particularly 
correspondence addressed to the head of state. This is a basic 
function of governmental administration. The Office of the 
President would necessarily maintain a record of 
correspondence received, whether in the form of a physical 
log, an electronic registry, or a stamped acknowledgment of 

Granted as 
requested. 
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Primero, Orla no ha explicado por qué, 
supuestamente, “both parties recognize the 
relevance and materiality of the document.” 
Panamá en ningún momento ha afirmado 
que dicho documento sea relevante ni 
material para la resolución del caso. Lo 
relevante para Panamá es la falta de 
evidencia de que dicho documento hubiese 
sido recibido por la Oficina del Presidente.  

Segundo, Orla no explica por qué los 
Documentos solicitados serían materiales 
para la resolución del caso. Ni siquiera 
identifica una decisión del Tribunal para la 
cual los Documentos serían materiales.  

En tercer lugar, Orla no ha establecido que 
los Documentos solicitados estén en poder 
custodia o control de Panamá, por los 
mismos motivos expuestos en la Solicitud 
No. 1, mutatis mutandis. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal arbitral 
rechace esta Solicitud en la medida en que 
está siendo objetada por el Estado. 

receipt. 

Relevance and Materiality: 

Panama’s objection that Orla has not demonstrated relevance 
or materiality is without merit. 

First, the premises of Panama’s objection (that “Orla has not 
demonstrated that the requested Documents are relevant to its 
case or material to the Tribunal’s decision”) relies on a 
fundamental mischaracterization of the purpose of document 
production in international arbitration. As set out in 
paragraphs 9 to 16 of the introduction to these Replies to 
Panama’s Objections, it is well established that a party may 
request documents from the opposing party which relate to an 
issue that is relevant to the case and material to its outcome 
regardless of which party bears the ultimate burden of proof. 
Panama’s repeated insistence that Orla must demonstrate 
relevance to “its” case is improper. Indeed, Article 3(3)(b) of 
the IBA Rules requires only that the documents be “relevant 
to the case and material to its outcome” – not “its case.” 

Panama’s complaint that “Orla has not explained why ‘both 
parties recognize the relevance and materiality of the 
document’” misses the point entirely. The relevance and 
materiality flows directly from Panama’s own Counter-
Memorial. At ¶227 of the Counter-Memorial, Panama 
alleges that the letter from the Mujeres de Tonosí “is not 
reliable” and that “there is no record of such a group, and 
there is no evidence that it was received by the President's 
office.” Panama deploys this argument as part of its broader 
case that MCQSA lacked community support (Counter-
Memorial ¶¶225-227).  

If Panama relies on the absence of evidence of receipt to 
undermine the letter’s probative value, then evidence of 
receipt (in the form of a log or record) is directly material to 
the Tribunal’s assessment of this factual issue. Panama cannot 
simultaneously argue that there is no evidence on the record 
that the letter was received and refuse to produce the very 
records that would confirm or deny receipt. 

Possession, Custody or Control: 

Panama’s final objection (a bare cross-reference to Request 
No. 1 mutatis mutandis) is unsustainable. The documents 
sought are a log or record of receipt maintained by the Office 
of the President, an organ of the Panamanian State. Records 
of incoming correspondence maintained by the President’s 
office are, by definition, in the possession, custody, or control 
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of the Republic of Panama (see further paragraphs 29 to 39 of 
the introduction to the Replies). 

Panama’s own agreement to conduct a reasonable search for 
the requested Documents confirms that Panama does not 
genuinely dispute that such records, if they exist, are in its 
possession. 

81. Documents evidencing the royalty 
rate applicable to the sale of any 
stockpiled ore at the Cobre Panamá 
site, including documents 
evidencing whether the royalty rate 
is based on or derived from the 
provisions of Law 406.   
 

Memorial 
¶¶267, 418 

Counter-
Memorial 
¶¶348-358 

These requested Documents 
are relevant and material to 
Orla’s claim that Panama’s 
actions constituted an unlawful 
expropriation, and to Panama’s 
alleged defense based on the 
invocation of the precautionary 
principle. 

Orla argues that the 
precautionary principle 
(mentioned in Law 407) was 
“conceived and used as a 
prophylactic to try and shield 
Panama from legal liability” 
(Memorial ¶418, see also 
¶267) and as such, Panama 
cannot rely on it to escape 
liability for breaches of the 
Canada-Panama FTA. 
Panama denies that the 
precautionary principle was a 
mechanism for the State to 
protect itself against 
international arbitration 
(Counter-Memorial ¶¶348-
358). 

It is publicly known that First 
Quantum and Panama are 
currently engaged in 
discussions concerning a plan 
for the removal and 
processing of stockpiled ore at 
the Cobre Panamá mine site. 
The requested Documents are 
relevant and material to 
demonstrating that Panama’s 

El Estado objeta a esta Solicitud, por al 
menos tres razones, cada una suficiente por 
sí misma para rechazar la Solicitud de Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)).   

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica” ya que Orla no establece un 
rango de fechas para los Documentos 
solicitados, contrario a lo indicado en la 
Orden Procesal No. 1, párr. 15.4. La 
Demandante tampoco identifica qué entidad 
estaría en poder, custodia o control de los 
Documentos. La ausencia de un período 
temporal determinado y de una entidad que 
custodie los Documentos hace que la 
Solicitud sea excesivamente amplia y por 
ende gravosa (Reglas de la IBA, artículo 
9(2)(c)).  

Segundo, la Solicitud de Orla es 
especulativa, pues no establece las bases que 
permitan presumir que los Documentos 
solicitados “razonablemente se crea que 
existen” (Reglas de la IBA, art. 3(3)(a)(ii)).  
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of the requested 
Documents in full. 

Specificity: 

First, and contrary to Panama’s objection, the Request does 
identify a narrow and specific category of documents:  it is 
limited to a specific project (i.e., Cobre Panamá), a specific 
material (i.e., the stockpiled ore at the Cobre Panama site), and 
a specific issue (i.e., the royalty rate applicable to the sale of 
that stockpiled ore and whether it is based upon or derived 
from the specific provisions of Law 406). The IBA Rules do 
not require a requesting party to identify precise custodians or 
to guess the internal allocation of responsibility within a State 
in order to satisfy Article 3(3)(a)(ii).   

Despite this, and without limiting the Request as framed by 
Orla, there is a basis to consider that relevant Documents are 
located within MICI and its Directorate of Mineral Resources 
(DNRM). Resolution No. 27 of April 7, 2026 confirms that 
MICI approved Minera Panama SA’s February 20, 2026 
Appendix in which Minera Panama SA (the Panamanian 
subsidiary of First Quantum and holder of the concession for 
Cobre Panama) set out details and plans for the processing, 
exporting and sale of stockpiled ore from the Cobre Panama 
site, pursuant to which the expected royalties from the sale of 
the ore were expressly calculated “as established under Law 
406 of 2023 under MICI’s assumptions and reports dated June 
and July 2025”.66 While these reports are not publicly 
available, the Resolution indicates that they form part of 
MICI’s underlying analysis, thereby identifying MICI, 
through DNRM, as the primary repository of the requested 
Documents. 

Nor does the absence of an express temporal limitation render 
the Request impermissibly broad. The temporal scope is 
self-evident: it is confined to the period in which the sale, 

Denied for 
lack of 
specificity.  
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67 Exhibit C-0486-ENG, First Quantum, “First Quantum Minerals Announces 2025 Preliminary Production and 2026 – 2028 Guidance” (January 15, 2026) (accessible at: https://www.first-
quantum.com/news/first-quantum-minerals-announces-2025-preliminary-production-and-2026-2028-guidance/).  

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

invocation of the precautionary 
principle to justify the passage 
of Law 407 was not motivated 
by bona fide environmental 
concerns. 

la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. Ninguna de las 
referencias que menciona Orla en sus 
Solicitud se refieren a la “sale of […] 
stockpiled ore at the Cobre Panamá site” en 
el marco de la cual se habrían supuestamente 
generado los Documentos solicitados. Quien 
tiene la carga de probar, al menos prima 
facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá – sin 
ninguna prueba – verifique la existencia de 
una categoría de documentos excesivamente 
amplia y especulativa. 

Esta Solicitud es un claro ejemplo de fishing 
expedition abusiva, que aunque podría ser 
aceptable en el contencioso ante las cortes 
estadounidenses, no lo es en arbitraje 
internacional. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso ni materiales para la 
decisión del Tribunal (Reglas de la IBA, art. 
3(3)(b)) por dos motivos. 

Primero, Orla no establece por qué los 
Documentos solicitados serían relevantes 
para su caso. Si bien Orla incluye los 
párrafos 267 y 418 de su Demanda en la 
columna de ‘referencias’, dichos párrafos no 
dicen nada sobre los Documentos solicitados 
ni, en general, de “the royalty rate 
applicable to the sale of any stockpiled ore 
at the Cobre Panamá”. En efecto, los 
párrafos 267 y 418 de la Demanda se refiere 
al argumento de Orla según el cual el 
principio precautorio habría sido “conceived 
and used as a prophylactic to try and shield 
Panama from legal liability”. Esta es la 
primera vez que Orla intenta establecer una 
relación entre las supuestas tasas aplicadas a 

removal, processing, or negotiation concerning stockpiled ore 
has been contemplated or discussed.  Panama must know this 
period as it is Panama which engaged in the discussions with 
First Quantum concerning the sale of stockpiled ore at the 
Cobre Panama site. Neither the IBA Rules nor Procedural 
Order No. 1 impose a rigid formalistic requirement that date 
ranges be stated mechanically where the time period is 
implicit from the subject matter of the request.  

In any event, and without prejudice to its position that the 
Request as originally framed should be granted, Orla is 
prepared to limit the Request to documents created from 
November 2023 to the present, which corresponds to the 
period in which discussions over the sale of any stockpiled ore 
at the Cobre Panama site would have taken place following 
the closure of the mine in the wake of the Panamanian 
Supreme Court’s decision to invalidate Law 406 (Memorial 
¶286). 

Existence and Possession, Custody or Control: 

As set out in paragraph 28 of the introduction to these Replies 
to Panama’s Objections, the IBA Rules require a prima facie 
basis for believing documents exist, not proof of their 
existence. Orla merely has to demonstrate that “its assumption 
that the objecting party has the documents is a reasonable 
one” (see paragraph 27 of the introduction to these Replies).  
Panama’s attempt to shift the standard to one of certainty 
improperly heightens the threshold under Article 3(3)(a)(ii). 
The existence of discussions between Panama and First 
Quantum regarding the removal and processing of stockpiled 
ore at Cobre Panamá is a matter of public record having been 
publicly reported in First Quantum’s disclosures as a publicly 
traded company. For example: 

• On January 15, 2026, First Quantum reported on the 
Government of Panama’s announcement that it will 
approve the removal and processing of stockpiled ore at 
the Cobre Panama site.67   
  

• On April 7, 2026, First Quantum announced that the 
Government of Panama had formally approved the 
removal, processing and export of stockpile ore at Cobre 
Panama that was extracted prior to the suspension of 

https://www.first-quantum.com/news/first-quantum-minerals-announces-2025-preliminary-production-and-2026-2028-guidance/
https://www.first-quantum.com/news/first-quantum-minerals-announces-2025-preliminary-production-and-2026-2028-guidance/
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68 Exhibit C-0487-ENG, First Quantum, “Government of Panama Approves Processing of Stockpiled Ore at Cobre Panama” (April 7, 2026) (accessible at: https://www.first-
quantum.com/news/government-of-panama-approves-processing-of-stockpiled-ore-at-cobre-panama/).    

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

la venta de mena en la mina de Cobre 
Panamá, y el principio precautorio.  

Del mismo modo, Orla no ha explicado 
cómo el contenido de los Documentos 
solicitados sería material para determinar 
que “Panama’s actions constituted an 
unlawful expropriation” o que “Panama’s 
invocation of the precautionary principle to 
justify the passage of Law 407 was not 
motivated by bona fide environmental 
concerns”. En efecto, esta es la primera vez 
que la Demandante alega que el supuesto 
hecho de que “First Quantum and Panama 
are currently engaged in discussions 
concerning a plan for the removal and 
processing of stockpiled ore at the Cobre 
Panamá mine site” tendría alguna relación 
con sus reclamos. En cualquier caso, “the 
royalty rate applicable to the sale of any 
stockpiled ore at the Cobre Panamá site” en 
la actualidadad son manifiestamente 
inmateriales para la decisión que deberá 
tomar el Tribunal sobre la supuesta 
expropiación que, según Orla, habría 
ocurrido en 2023. 

Como ya fue explicado, Orla no puede crear 
argumentos ad hoc en la fase de exhibición 
de documentos para pretender justificar la 
relevancia y materialidad de los Documentos 
que solicita. Como fue explicado 
anteriormente, la fase de exhibición de 
documentos no es el momento procesal 
oportuno para presentar alegatos sobre el 
fondo, ni para que Orla plantee una nueva 
teoría del caso o intente mejorarla. Panamá 
se reserva el derecho de responder a las 
nuevas alegaciones de Orla en el momento 
procesal oportuno y/o a solicitar su 
inadmisión en la medida en que 
constituyan nuevos reclamos. 

Segundo, como explicamos supra, la 
exhibición de documentos no es un ejercicio 

operations.68   

It follows that such discussions would have generated 
documents addressing the terms on which the sale of 
stockpiled ore at the Cobre Panama site was approved, 
including the applicable royalty rates and the basis on which 
those royalty rates were determined.  It also reasonable to 
assume that such documents are in Panama’s possession, 
custody and control as Panama was a direct party to those 
discussions and gave its formal approval to the sale.   

Relevance and Materiality: 

Moreover, and contrary to Panama’s misguided arguments, 
the request is relevant and material to the outcome of the 
dispute. 

Firstly, Panama argues that Orla has failed to explain how the 
request is relevant and material to Orla’s pleaded claims.  This 
argument is meritless and should be rejected: the Documents 
are clearly relevant and material to Orla’s pleaded case as 
reflected in the Memorial.  As part of its claim for indirect 
expropriation in breach of Article 9.11 of the Treaty, Orla 
pleads that Panama cannot rely on the carve-out of liability for 
an indirect expropriation under Annex 9.11(c) based on the 
precautionary principle, as Panama’s invocation of the 
precautionary principle in the context of Law 407 was not 
driven by any bona fide environmental concerns but was 
merely a pretext to shield Panama from liability for enacting 
Law 407 (Memorial ¶¶267-276, 418). Panama, for its part, 
pleads that it is entitled to rely on the precautionary principle 
as a defense to Orla’s claim, and that its enactment of Law 407 
was motivated by genuine environmental and public health 
concerns about metallic mining in general (Counter-
Memorial ¶¶348–358). 

The requested Documents are directly relevant and material to 
assessing this issue.  Should Panama allow the Cobre Panama 
project to resume operations under the same royalty regime 
which Panama had approved in Law 406 and which pre-dated 
Law 407, such evidence would undermine Panama’s 
argument that it enacted Law 407 out of bona fide 
environmental concerns about metallic mining in general, and 
would go to show that Panama’s invocation of the 
precautionary principle in the context of Law 407 was a mere 

https://www.first-quantum.com/news/government-of-panama-approves-processing-of-stockpiled-ore-at-cobre-panama/
https://www.first-quantum.com/news/government-of-panama-approves-processing-of-stockpiled-ore-at-cobre-panama/
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Objections to Document Request Reply to Objections to Document Request  
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para solicitar documentos que probarían 
hechos cuya carga corresponde probar a la 
contraparte o para criticar (mediante 
interrogatorios) la supuesta falta de prueba 
de la contraparte. Sin embargo, esto es lo que 
busca la Demandante con esta Solicitud. La 
propia Orla reconoce que los Documentos 
solicitados serían “relevant and material 
[…] to Panama’s alleged defense based on 
the invocation of the precautionary 
principle”. En otras palabras, Orla pretende 
utilizar su Solicitud como un medio para 
“test” el sustento probatorio del caso Panamá 
y no para solicitar documentos que serían 
relevantes para probar alegaciones hechas en 
sus escritos. Más allá de que Orla no 
establece la relación entre los Documentos 
que solicita y el principio precautorio (ni 
respecto de su caso, ni respecto del caso de 
Panamá), esta Solicitud debe ser rechazada, 
pues la Demandante pretende utilizarla 
como medio para interrogar a la Demandada. 
Este abuso no puede ser amparado por el 
Tribunal. Panamá se reserva el derecho de 
responder a los cuestionamientos realizados 
por la Demandante en el momento procesal 
oportuno. 

En tercer lugar, y sin perjuicio de lo 
anterior, los Documentos solicitados 
relativos al proyecto Cobre Panamá (de 
existir, quod non) involucran información 
comercial y financiera altamente sensible y 
confidencial de terceros (características 
geológicas, potencial minero, viabilidad 
económica, estado de desarrollo etc.), cuya 
divulgación podría causar perjuicio 
comercial a dichos terceros y al Estado. Esta 
solicitud constituye un abuso de la etapa de 
exhibición de documentos, pues Orla busca 
obtener información confidencial sobre 
posibles competidores en la industria 
minera. Por lo tanto, el Estado objeta a la 
solicitud de Orla con bas 

 en el artículo 9(2)(e) de las Reglas de la 
IBA. 

En cuarto lugar, Orla no ha establecido que 

pretext to avoid liability as Orla has pleaded.   

Panama also argues that Orla’s request for Documents 
concerning the royalty rates to be applied to stockpiled ore 
from Cobre Panama is being offered to support a new theory 
of liability which it never previously asserted in the 
arbitration. Far from it. Orla is not advancing a new theory of 
liability but is simply seeking documents that go directly to 
Orla’s existing claim for indirect expropriation under Article 
9.11 and Panama’s pleaded defense to that claim.  The fact 
that the evidence sought may post-date the filing of the 
Memorial does not alter its relevance and materiality to Orla’s 
case as pleaded. 

Lastly, Panama argues that the request should be denied on the 
basis that Orla is not permitted to “test” the evidentiary basis 
of Panama’s defense in a document request.  As set out at 
paragraphs 9 to 16 of the introduction to these Replies to 
Panama’s Objections, this is plainly wrong and contrary to the 
IBA Rules.  Under the IBA Rules, a party is entitled to request 
documents which are “relevant to the case and material to its 
outcome”.  Thus, the IBA Rules clearly anticipate a party’s 
ability to request Documents that go not merely to an element 
of its own claim, but also to a pleaded defense to the claim. 
Orla is entitled to request documents that go directly to 
assessing Panama’s pleaded defense to Orla’s indirect 
expropriation claim based on Panama’s invocation of the 
precautionary principle in Annex 9.11(c), which is a core issue 
in the dispute.  

Confidentiality: 

The Request does not seek commercially sensitive or 
proprietary information of Panama. 

Likewise, the Request does not seek sensitive or proprietary 
commercial information that is protected from disclosure. 
Rather, it is directed to the royalty rate imposed by the State 
in connection with the contemplated sale of stockpiled ore—a 
matter of regulatory and fiscal policy, not confidential 
commercial strategy.  Nor has Panama identified any 
confidentiality regime (whether arising from a contract with a 
third party or otherwise) that would prohibit Panama’s 
disclosure of this information to Orla.   
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Objections to Document Request Reply to Objections to Document Request  
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los Documentos solicitados estén en poder, 
por los mismos motivos expuestos en la 
Solicitud No. 1 mutatis mutandis. 
Adicionalmente, como ha sido advertido, 
Orla solicita Documentos sin especificar la 
entidad que los tendría en su poder, custodia 
o Control. Evidentemente, el Estado no está 
en poder, custodia o control de Documentos 
de individuos o entidades que no formen 
parte del aparato estatal. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

82. Documents containing the results 
of the audit assessing the condition 
of the Cobre Panamá facilities and 
environmental risks associated with 
the same (whether complete or in 
draft form) conducted since the 
Panamanian Supreme Court 
declared Law 406 unconstitutional 
and ordered the closure of the 
Cobre Panama mine in November 
2023. 

 

 

Memorial 
¶¶267, 418 

Counter-
Memorial 
¶¶348-358 

These requested Documents 
are relevant and material to 
Orla’s claim that Panama’s 
actions constituted an unlawful 
expropriation, and to Panama’s 
-- based on the invocation of 
the precautionary principle. 

Orla argues that the 
precautionary principle 
(mentioned in Law 407) was 
“conceived and used as a 
prophylactic to try and shield 
Panama from legal liability” 
(Memorial ¶418, see also 
¶267) and as such, Panama 
cannot rely on it to escape 
liability for breaches of the 
Canada-Panama FTA. 
Panama denies that the 
precautionary principle was a 
mechanism for the State to 
protect itself against 
international arbitration 
(Counter-Memorial ¶¶348-
358). 

It is publicly known that 
Panama is currently 
conducting an audit to assess 
the condition of the Cobre 
Panamá facilities and to 
evaluate the environmental 
risks associated with the site. 

El Estado objeta a esta Solicitud, por las 
mismas razones expuestas en la Solicitud 
No. 81, mutatis mutandis, así como el 
siguiente motivo adicional. 

Orla no ha demostrado que los Documentos 
solicitados sean relevantes para su caso ni 
materiales para la decisión del Tribunal 
(Reglas de la IBA, art. 3(3)(b)).  

Los Documentos solicitados se refieren a 
una auditoría de cierre de las instalaciones de 
Cobre Panamá, ordenada tras la declaratoria 
de inconstitucionalidad de la Ley 406 por la 
Corte Suprema de Justicia en noviembre de 
2023. No obstante, ninguna de las 
referencias a los escritos de las Partes que 
Orla menciona en su Solicitud se refieren a 
esta auditoría ni, mucho menos, a la relación 
que dicha auditoría tendría respecto del 
reclamo de expropiación de Orla o la 
invocación del principio precautorio por 
Panamá. Esta es la primera vez que Orla 
pretende que los resultados de dicha 
auditoría demostrarían que la invocación del 
principio precautorio en la Ley 407 no fue 
genuina y/o que el Estado habría expropiado 
su inversión ilegalmente.  

Orla no puede crear argumentos ad hoc en la 
fase de exhibición de documentos para 
pretender justificar la relevancia y 
materialidad de los Documentos que solicita. 
Como fue explicado anteriormente, la fase 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of the requested 
Documents in full. 

Panama simply asserts the same objections which it advanced 
in relation to Request No. 81 “mutatis mutandis”, without 
making any attempt to explain how those objections apply 
specifically to Request No. 82 which is a different request. 
Regardless, Orla will briefly address each of the objections in 
relation to Request No. 82 to the extent it is able to understand 
them. For the avoidance of doubt, Orla incorporates its reply 
to Request No. 81 mutatis mutandis.  

Specificity:  

The Request is sufficiently narrow and specific. 

First, and contrary to Panama’s objection, the Request does 
identify a narrow and specific category of documents: it seeks 
documents concerning a specific project (i.e., Cobre Panamá) 
and on a specific audit on that project (i.e., the environmental 
audit of the condition of the physical facilities which comprise 
the Cobre Panama mine and the environmental risks 
associated with those facilities).  Moreover, the Request is 
specific as to time-period:  it is focused on the results of the 
environmental audit that took place after November 2023, 
when the Cobre Panama mine closed pursuant to the decision 
of Panama’s Supreme Court on Law 406 (Memorial ¶286).  
The IBA Rules do not require a requesting party to identify 
precise custodians or to guess the internal allocation of 
responsibility within a State in order to satisfy Article 
3(3)(a)(ii).  

Despite this, and without  limiting the Request as framed by 
Orla,  there is a basis to consider that relevant Documents are 

Granted.as 
requested. 

. 
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69 Exhibit CL-0226-SPA, Cabinet Resolution No. 19 of February 27, 2024. 
70 Exhibit C-0488-ENG, Mining.com, “Panama to release first Cobre Panama audit results in December” (November 27, 2025) (accessible at: https://www.mining.com/panama-to-release-first-cobre-
panama-audit-results-in-december/). 
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Objections to Document Request Reply to Objections to Document Request  

Ref. to 
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The requested Documents are 
relevant and material to 
demonstrating that Panama’s 
invocation of the precautionary 
principle to justify the passage 
of Law 407 was not motivated 
by bona fide environmental 
concerns. 

de exhibición de documentos no es el 
momento procesal oportuno para presentar 
alegatos sobre el fondo, ni para que Orla 
plantee una nueva teoría del caso o intente 
mejorarla. Panamá se reserva el derecho 
de responder a las nuevas alegaciones de 
Orla en el momento procesal oportuno y/o 
a solicitar su inadmisión en la medida en 
que constituyan nuevos reclamos 

En cualquier caso la propia descripción de la 
Solicitud de Orla revela la irrelevancia e 
inmaterialidad de los Documentos 
solicitados. Según Orla, la auditoría fue 
realizada “since the Panamanian Supreme 
Court declared Law 406 unconstitutional 
and ordered the closure of the Cobre 
Panama mine in November 2023”. Es decir, 
según la propia Orla, la auditoría se originó 
en la declaratoria de inconstitucionalidad de 
la Ley 406 y la orden de cierre de Cobre 
Panamá. Es decir, se trata de hechos 
relativos a otro proyecto, de otro 
inversionista y otra ley que no resultaba 
aplicable al Proyecto Cerro Quema. En otras 
palabras, la Solicitud de Orla versa sobre 
hechos que nada tienen que ver con su caso 
ni con las decisiones que debe tomar este 
Tribunal.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

located within  MiAmbiente and other institutions within the 
Panamanian Government involved in overseeing and 
supervising the Plan de Preservación y Gestión Segura 
(“PGS”) for the temporary closure of the Cobre Panama mine. 
Cabinet Resolution No. 19 of February 27, 2024 sets out the 
various institutions responsible for overseeing and supervising 
the PGS, with the environmental risks to be assessed primarily 
by MiAmbiente.69    

Existence and Possession, Custody or Control: 

The Request is not speculative and the Documents are 
reasonably believed to exist and to be in Panama’s possession, 
custody, and control. 

As Panama acknowledges, and as set out at paragraph 28 of 
the introduction to these Replies to Panama’s Objections, the 
IBA Rules simply require a prima facie basis for believing 
documents exist, not proof of their existence. Orla merely has 
to demonstrate that “its assumption that the objecting party 
has the documents is a reasonable one” (see paragraph 27 of 
the introduction to these Replies).  Panama’s attempt to shift 
the standard to one of certainty improperly heightens the 
threshold under Article 3(3)(a)(ii). The existence of 
responsive documents is well supported by information in the 
public domain.  For example, on November 27, 2025, it was 
reported that Panama was to release the first Cobre Panama 
audit results in December of 2025, that the audit would cover 
environmental compliance and potential environmental 
liabilities, and that once the final report was complete, the 
government would assess the environmental results before 
deciding whether the mine will restart, be modified or 
remained closed.70  

It follows that it is reasonable to assume the audit would have 
generated documents addressing the condition of the (now 
closed) Cobre Panama mine facilities and the environmental 
risks associated with the same. It also reasonable to assume 
that such Documents are in Panama’s possession, custody or 
control, as it is Panama who was responsible for the audit.   

Relevance and Materiality: 

Moreover, and contrary to Panama’s misguided arguments, 

https://www.mining.com/panama-to-release-first-cobre-panama-audit-results-in-december/
https://www.mining.com/panama-to-release-first-cobre-panama-audit-results-in-december/
https://www.google.com/search?q=Plan+de+Preservaci%C3%B3n+y+Gesti%C3%B3n+Segura&rlz=1C1GCEB_enGB1185GB1185&oq=what+is+the+PGS+filed+by+minera+panama+sa&gs_lcrp=EgZjaHJvbWUyBggAEEUYOTIHCAEQIRigATIHCAIQIRigATIHCAMQIRigATIHCAQQIRigATIHCAUQIRiPAjIHCAYQIRiPAtIBCDY0NDNqMGo5qAIGsAIB8QXLTbmKLtg88A&sourceid=chrome&ie=UTF-8&mstk=AUtExfBhgtOZnWHFLgNtDAM-gd_Fju7Zt9v0xGff47K4l7BfmBM37BBG1zpaepTeiTqwIPXhse3hJ7wboM0CHSDQ9HQuZAzgHwUa9wlH7joqVfFKUehpSv2tQpQPm3gilKi8oSA&csui=3&ved=2ahUKEwjm9N7d2LWUAxX9dUEAHZl6LtQQgK4QegoIAggACAEIBRAB
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the request is relevant and material to the outcome of the 
dispute. 

Firstly, Panama argues that Orla has failed to explain how the 
request is relevant and material to Orla’s pleaded claims.  This 
argument is meritless and should be rejected: the documents 
are clearly relevant and material to Orla’s pleaded case as 
reflected in the Memorial.  As part of its claim for indirect 
expropriation in breach of Article 9.11 of the Treaty, Orla 
pleads that Panama cannot rely on the carve-out for liability 
under Annex 9.11(c) based on the precautionary principle, as 
Panama’s invocation of the precautionary principle in the 
context of Law 407 was not driven by any bona fide 
environmental concerns but was merely a pretext to shield 
Panama from liability for enacting Law 407 (Memorial 
¶¶267-276, 418). Panama, for its part, pleads that it is entitled 
to rely on the precautionary principle as a defense to Orla’s 
claim, and that its enactment of Law 407 was motivated by 
genuine environmental and public health concerns about 
metallic mining in general (Counter-Memorial ¶¶348-358). 

The requested Documents are directly relevant and material to 
assessing this issue.   

Should Panama, following its own environmental audit of 
Cobre Panama, determine that the Cobre Panama mine should 
be reopened (or that a re-opening of the Cobre Panama mine 
can be done in a manner that addresses any environmental 
risks), such evidence would undermine Panama’s argument 
that it enacted Law 407 out of bona fide environmental 
concerns about metallic mining in general, and would go to 
show that Panama’s invocation of the precautionary principle 
in the context of Law 407 was a mere pretext to avoid liability 
as Orla has pleaded.   

Nor is it a valid objection for Panama to argue that the 
requested Documents are not relevant and material simply 
because the environmental audit was done for a different 
project (Cobre Panama). As discussed above, Panama’s 
defense to Orla’s claim for indirect expropriation under 
Article 9.11 of the Treaty is that Panama’s enactment of Law 
407 was due to bona fide environmental concerns about 
metallic mining in general, thereby justifying the application 
of the precautionary principle as a defense to liability. Thus, if 
Panama’s own environmental audit on Cobre Panama were to 
determine that re-opening mining at Cobre Panama would not 
present any serious environmental risks (or that resuming 
mining operations at Cobre Panama could be done in a way 
that would address any such risks), this would undermine 
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Panama’s argument and its invocation of the precautionary 
principle in relation to the same - irrespective of the fact that 
the audit was done for another project. 

Panama also argues that Orla’s request is being offered to 
support a new theory of liability which it never previously 
asserted in the arbitration.  Far from it. Orla is not advancing 
a new theory of liability but simply seeks documents that go 
directly to Orla’s existing claim for indirect expropriation 
under Article 9.11 and Panama’s pleaded defense to that 
claim.   The fact that the evidence sought may post-date the 
filing of the Memorial does not alter its relevance and 
materiality to Orla’s case as pleaded. 

83. Documents evidencing Panama’s 
financial, economic or technical 
analyses, assessments, or 
valuations evidencing any 
determination of the value of, the 
Net Smelter Return (“NSR”) 
royalty for the Cerro Quema 
Project, and which was prepared, 
commissioned, received, or 
maintained by or on behalf of 
Panama from July 2021 to present, 
including: 

(a) any records reflecting the 
recognition, recording, or 
treatment of the NSR royalty 
as an asset on Panama’s 
balance sheet or in any 
governmental accounts; and 

(b) any valuation, impairment, or 
fair value analyses conducted 
by Panama, or its internal or 
external advisors or auditors 
in relation to the said royalty 
interest. 

 

Memorial 
¶¶463-466, 
536, 540, 545;  

Counter-
Memorial §5 

Secretariat 
Report §6  

CRA Report 
§§IV-VII 

MRYR 
Report, §VI 

C-0014-ENG, 
pp. 1-10 

The requested Documents are 
relevant and material to the 
issue of quantum and in 
particular the methods, 
sources and assumptions that 
should be used to value the 
Cerro Quema Project which 
Orla claims it lost as a result 
of Panama’s actions in breach 
of the Canada-Panama FTA.   

Panama held an interest in the 
Cerro Quema Project through 
its NSR royalty, which was 
equal to a percentage of the 
future net sales of mineral 
products from the Cerro 
Quema Project. Therefore, the 
requested Documents are 
relevant and material to 
determining the assumptions 
and methodologies employed 
by Panama in appraising the 
value of its own NSR royalty 
interest in the Cerro Quema 
Project and, by extension, the 
value of the Cerro Quema 
Project as a whole. The 
requested Documents will 
also allow the Tribunal to 
compare Panama’s own 
contemporaneous approach to 
assessing the value of the 
Cerro Quema Project with the 

El Estado objeta a esta Solicitud, por las 
siguientes tres razones, cada una suficiente 
por sí misma para rechazar la Solicitud de 
Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, 
quizás aceptable en el contencioso ante las 
cortes estadounidenses, pero no en arbitraje 
internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Al contrario, la Solicitud es tan 
amplia que resulta imposible para el Estado 
saber en qué y cuántos archivos tendría que 
buscar los Documentos solicitados. 

Orla se limita a alegar (sin pruebas) que los 
Documentos solicitados habrían sido 
“preparados, solicitados, recibidos o 
conservados” por o en nombre de 
“Panamá”, a quien define como “the 
Republic of Panama, including all of its 
organs, ministries, agencies, 
instrumentalities, and subdivisions, whether 
at the national or local level, and all 
ministers, officials, employees, 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of the requested 
Documents in full. 

Specificity: 

The Request is sufficiently narrow and specific. 

First, and contrary to Panama’s objection, the Request does 
identify a narrow and specific category of Documents: 
financial, economic, or technical analyses, assessments, or 
valuations relating to Panama’s NSR royalty interest in the 
Cerro Quema Project. This is a narrow and specific category 
of Documents:  it is limited to (i) a specific project (i.e., Cerro 
Quema), (ii) a specific set of materials generated for that 
project (i.e., the financial, economic or technical analysis, 
assessments or valuations); and (iii) out of that limited set of 
materials, only those materials which specifically evidence a 
determination of the NSR royalty for that project.  

The Request is also limited temporally to July 2021 to the 
present because it is tied to publication of Orla’s updated PFS 
and the subsequent valuation period at issue in this arbitration. 

Contrary to Panama’s assertion, the IBA Rules do not require 
Orla to identify specific custodians or reconstruct the internal 
organization of the State to satisfy Article 3(3)(a)(ii). Where 
the Request concerns a defined State-held economic interest, 
Documents responsive to the Request would naturally be held 
by a limited set of ministries, agencies, or advisors responsible 
for fiscal, financial, or technical oversight.   

Despite this, and without limiting the request as framed by 
Orla, there is a basis to consider that relevant Documents are 
located within the files of the MICI, the DNRM, and the unit 
within the DNRM known as the Dirrecion General de 

Granted.  
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methodology and 
assumptions used by Orla’s 
experts to value the Project as 
well as Panama’s criticisms of 
the approach taken by Orla’s 
experts. 

Further, given that Orla 
published its Pre-Feasibility 
Study (“PFS”) for the Cerro 
Quema Project in July 2021 as 
well as the update to the PFS 
in 2022, the requested 
Documents are relevant and 
material to assessing whether 
and how Panama relied upon 
the PFS to value its own 
economic interest in the Cerro 
Quema Project which is 
relevant and material to 
assessing the value of the 
Cerro Quema Project as a 
whole based on the data 
contained in the PFS. 

representatives, consultants and agents 
thereof, as well as any entity exercising 
governmental authority on behalf of the 
Republic of Panama or otherwise acting on 
the instructions of, or under the direction or 
control of, the Republic of Panama”; es 
decir, miles de personas físicas y jurídicas en 
todo el país. Esta definición es 
excesivamente amplia. En efecto, con esta 
solicitud, Orla pretende que el Estado revise 
todos los archivos de todos los funcionarios 
públicos de todas las entidades o empresas 
estatales, así como de todos los empleados 
de todos sus representantes, consultores o 
agentes, en Panamá y fuera del país (ya que, 
por ejemplo, los consultores y/o agentes 
pueden encontrarse en cualquier país del 
mundo). La lista de los posibles autores y/o 
recipientes de los Documentos solicitados es 
tan amplia que es prácticamente imposible 
identificarlos con precisión mucho menos 
buscar los Documentos solicitados 
(asumiendo, quod non, que existan) en sus 
archivos. La solicitud es incluso más amplia 
que aquellas en las que Orla pretende 
obtener Documentos de “solamente” 
“entities of the Executive branch” – 
solicitudes que, por las razones explicadas 
más arriba, son también excesivamente 
amplias (ver, por ejemplo, Objeciones a la 
Solicitud No. 39 supra). 

Segundo, la Solicitud de Orla es 
especulativa, pues no establece ninguna base 
para presumir que los Documentos 
solicitados “are reasonably believed to 
exist” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 

Concesiones Mineras (“DGCM”). MICI’s Organic Law 
designates the DNRM as the specific department in charge of 
assessing and calculating mining royalties (CL-0013-SPA).  
Executive Decree 46 of 2008 further expands on this 
designation and specifically assigns this assessment function 
to a unit within DNRM called the DGCM.72 

In addition, there is a basis to consider that relevant 
Documents would also be located within the files of the 
Ministerio de Economía y Finanzas (“MEF”).  Article 2 of the 
MEF Organic Law provides that it is the MEF which is in 
charge of economic and investment policies, budgets and 
public finance administration within Panama.73  Given MEF’s 
competence over economic policy, public finances, and the 
administration of State revenues, relevant Documents may 
also be held by MEF.  

Possession, Custody or Control: 

Because DNRM is an organ of the Republic of Panama, the 
document falls within Panama’s possession, custody, and 
control. 

Existence: 

The Request is not speculative and the Documents are 
reasonably believed to exist.  

As Panama acknowledges, and as set out at paragraph 28 of 
these Replies to Panama’s Objections, the IBA Rules simply 
require a prima facie basis for believing documents exist, not 
proof of their existence. Orla merely has to demonstrate that 
“its assumption that the objecting party has the documents is 
a reasonable one” (see paragraph 27 of the introduction to 
these Replies).  Panama’s attempt to shift the standard to one 
of certainty improperly heightens the threshold under 
Article 3(3)(a)(ii). 

Here, Panama held a direct economic interest in the Cerro 
Quema Project through its NSR royalty, entitling it to a share 
of future project revenues. In order to properly account for the 
royalty interest in the State’s books, this asset must have been 
subjected to valuation and financial analysis. It is therefore 
reasonable to believe that Panama would have assessed, 
monitored, or otherwise analyzed the value and financial 
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esta conclusión respecto de los Documentos 
solicitados en esta Solicitud. Orla no ha 
presentado una sola razón que permita 
pensar que “Panamá” podría haber 
calculado “the Net Smelter Return […] for 
the Cerro Quema Project” en julio de 2021 
o en el tiempo transcurrido desde esa fecha. 
La misma Orla reconoce que la existencia de 
los Documentos solicitados es producto de 
mera especulación al alegar que los 
Documentos serían relevantes para 
determinar “whether and how Panama 
relied upon the PFS to value its own 
economic interest in the Cerro Quema 
Project”. 

En la misma línea, ninguno de los 
documentos citados por Orla en la columna 
columna ‘referencias’ permite presumir (ni 
mucho menos afirmar) la existencia de los 
Documentos solicitados. A modo de 
ejemplo, los párrafos de la Demanda que cita 
Orla se refieren a: (i) la instrucción de Orla a 
Secretariat de calcular los daños causados 
por la supuesta violación del Art. 9.06 del 
Tratado mediante una valuación ex post y el 
valor obtenido por dichos expertos (párrs. 
463-466), (ii) la alegación de Orla de que la 
Corte Internacional de Justicia, en el caso 
Fábrica de Chórzow, habría promovido la 
aplicación del supuesto principio “higher of” 
(párr. 536), (iii) el monto de los daños 
reclamados por Orla por concepto de la 
supuesta expropiación de su inversión (párr. 
540) y (iv) el monto de los daños reclamados 
por Orla por concepto de la supuesta 
violación del estándar de trato justo y 
equitativo (párr. 545). Asimismo, la Sección 
6 del Informe de Secretariat describe su 
valuación basada en el enfoque de ingresos. 
Dicha Sección explica la forma en la que 
Secretariat (no el Estado) calculó el “Net 
Smelter Return”, y no contiene ninguna 
afirmación que permitiría presumir que el 
Estado habría calculado el valor de esta 
regalía para el Proyecto Cerro Quema. En 
cualquier caso, no ha lugar a aplicar ni 
calcular un “Net Smelter Return” en el caso 

implications of that interest, including for purposes of fiscal 
planning, asset recognition, or economic evaluation. 
Likewise, the existence of a State-held royalty interest of this 
nature provides a sufficient basis to conclude that documents 
reflecting its assessment or treatment are reasonably likely to 
exist and be within Panama’s possession, custody, or control.  

A royalty interest in a mineral project has value even prior to 
when the project commences operation, based on the expected 
future cash flows of the Project (the income approach) or 
based on an analysis of comparable royalty transactions (the 
market approach).  For example, CRA similarly 
acknowledges that the La Pava and Quema are at the 
development stage and should be valued using the income and 
market approaches (CRA Report ¶39).   

Relevance and Materiality: 

Panama contends that the Request is unrelated to Orla’s 
pleaded case and reflects a new theory. Orla rejects this 
characterization. 

Orla has advanced a claim for damages based on the lost 
profits that Orla would have realized from bringing the Cerro 
Quema project into commercial production but for Panama’s 
breaches of the Treaty (Memorial ¶¶463-466, 536, 540, 545; 
Secretariat Report §6; CRA Report §§ IV–VII; MRYR 
Report §VI). As set out in the Secretariat Report, Orla’s 
experts have used the income approach as one of the 
approaches to value the lost profits. The income approach 
looks at the net cash flows that would have been generated 
from the operation of the mine over its expected life, based on 
the declared Mineral Reserves and Mineral Resources that 
existed on the project as at the relevant date.  In conducting 
this analysis, Orla’s experts employed certain assumptions 
and methodologies in order assess the net cash flows including 
the Project’s expected timelines, production schedules, 
commodity price forecasts, expecting refining costs and 
transport costs, the risk adjusted discount rate to use to value 
the expected cash flows from the Project etc.     

Panama’s experts have challenged this valuation as 
speculative and unsupported.  In particular Panama has 
challenged the assumptions and methodologies which Orla’s 
experts have employed including the Project’s expected 
timelines and production schedules (MRYR Report ¶81, 83, 
§IV.F; CRA Report §V.A.4), the applicable commodity 
price forecasts (Brady Report), the risk adjusted discount rate 
(CRA Report §V.E). 
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de un proyecto que no ha entrado en 
operación, como Cerro Quema. Ni la 
Contestación ni los informes de los peritos 
de Panamá permiten presumir (ni mucho 
menos afirmar) la existencia de los 
Documentos solicitados. Por último, el 
anexo C-14 citado por Orla es el PFS 2014, 
que Orla ni siquiera menciona en la columna 
“Comments” y que es anterior al periodo 
(2021 en adelante) en el que solicita 
Documentos. 

Quien tiene la carga de probar, al menos 
prima facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá - sin 
ninguna prueba - verifique la existencia de 
una categoría de Documentos 
excesivamente amplia y totalmente 
especulativa. Esta Solicitud es, por lo tanto, 
inaceptable, pues, como explica la doctrina, 
la fase de exhibición de documentos no es 
una oportunidad para “trawl through 
documents to see if they support the 
applicant’s case”71. Las fishing expeditions 
como la que propone la Demandante (al 
especular sobre la existencia de los 
Documentos solicitados) no están permitidas 
en el arbitraje internacional. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso (tal y como Orla lo 
ha presentado en la Demanda) ni materiales 
para la decisión del Tribunal (Reglas de la 
IBA, art. 3(3)(b)). La alegación de que los 
Documentos solicitados serían “relevant and 
material to the issue of quantum and in 
particular the methods, sources and 
assumptions that should be used to value the 
Cerro Quema Project” carece de sustento y 
así lo confirman las siguientes tres 
circunstancias: 

Primero, Orla no hace ninguna distinción 

The valuation of Panama’s own NSR royalty interest in the 
Cerro Quema project is relevant and material to these disputed 
issues. A NSR royalty interest is valued by looking at the 
present value of future cash flows from the mining project, 
derived from a percentage of gross revenue from mineral sales 
minus specific allowable deductions (transportation, 
insurance, smelting, and refining). It is determined by 
multiplying the forecasted production (ounces/tons) by 
forecasted commodity prices and the royalty percentage, then 
discounting for risk and time.  A NSR royalty can also be 
valued through a market approach whereby one identifies 
transactions for royalty interests in other comparable mining 
projects. Thus, Panama would have considered the same 
assumptions and methodologies that are currently in dispute 
between the Parties’ experts.  As such, documents reflecting 
Panama’s contemporaneous valuation of its own NSR royalty 
interest in the Cerro Quema project would be probative to 
assessing the assumptions and methodologies underlying 
Orla’s experts’ conclusions on damages, as well as Panama’s 
criticisms of those assumptions and methodologies. 

Contrary to Panama’s suggestion, Orla is not seeking to 
introduce a new theory, but to obtain evidence that bears 
directly on the quantum case already pleaded and on issues the 
Tribunal must decide. This satisfies the relevance and 
materiality standard under Article 3(3)(b) of the IBA Rules. 

Panama further argues that Orla’s case does not rely on any 
valuation conducted by the State and that such Documents are 
therefore irrelevant. That objection misses the point. The 
requested Documents are not being sought to prove a 
valuation – they are being sought to assess the reasonableness 
of the assumptions and methodologies which Orla’s experts 
employed to quantify the damages which Orla suffered by 
reason of Panama’s breaches of the Treaty. For example, a 
valuation of its NSR royalty interest in the Cerro Quema 
Project would undoubtedly require a projection of the revenue 
that would be expected from the project, and a discount factor 
to account for risk and the time value of money.  Reviewing 
Panama’s own contemporaneous approach to valuing its own 
interest in the Cerro Quema Project (through the value of its 
NSR royalty asset) would provide material and relevant 
evidence of the how each party viewed the economics of the 
Cerro Quema Project in the period leading up to the Valuation 
Date, which would allow the experts to conduct further 
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entre la relevancia de los Documentos 
solicitados (que se debe verificar respecto de 
la teoría del caso de la Parte solicitante) y su 
materialidad para una decisión del Tribunal. 
Ello, pues Orla sabe que los Documentos 
solicitados no tienen relevancia para su caso 
(tal y como fue presentado en la Demanda). 
Pro-memoria, la posición defendida por 
Orla es que los daños que supuestamente 
sufrió como consecuencia de la conducta de 
Panamá se deben valuar ex post (a la fecha 
del Laudo) con base en el método de flujo de 
fondos descontado (DCF) del enfoque de 
ingresos. El reclamo económico de Orla 
descrito en la Demanda y el Informe de 
Secretariat no se basan en ninguna valuación 
del Proyecto Cerro Quema realizada por 
Panamá. De hecho, ni la Demanda ni el 
Informe de Secretariat mencionan la 
existencia de tal valuación, ni mucho menos 
que sería relevante. 

La exhibición de documentos no es la etapa 
procesal adecuada para que Orla solicite 
Documentos que no guardan relación con los 
argumentos planteados en la Demanda, en 
un intento de mejorar su teoría del caso, ni 
para que Orla plantee una nueva teoría del 
caso. 

Segundo, la misma Orla confirma que los 
Documentos solicitados no son relevantes, al 
pretender justificar su Solicitud de la 
siguiente manera: “whether and how 
Panama relied upon the PFS to value its own 
economic interest in the Cerro Quema 
Project […] is relevant and material to 
assessing the value of the Cerro Quema 
Project as a whole based on the data 
contained in the PFS” (el resaltado es 
nuestro). 

Tercero, el ámbito temporal de la Solicitud 
incluso excede la fecha de la supuesta 
expropiación (el 15 de diciembre de 2023), 
así como la fecha de valuación propuesta por 
la misma Orla (el 31 de diciembre de 2024). 
Orla no hace ningún esfuerzo por explicar 
por qué Documentos posteriores a estas 

reasonability checks on their own valuation conclusions. 

Panama also argues that Orla fails to establish the relevance 
of any assessment by Panama of the value of its own NSR 
royalty interest in the Cerro Quema Project that was 
performed by Panama after the alleged expropriation date 
(December 15, 2023) or after the alleged valuation date 
(December 15, 2024).  In fact, such assessments are relevant 
and material to the outcome of Orla’s case on quantum even 
if Panama prepared them after the above dates. This is because 
the ex post expropriation date and the MST claim are guided 
by a “current” valuation date. In its initial report, Orla used 
December 31, 2024 as a proxy for that current date; however, 
as time moves forward, the relevant “current” date necessarily 
changes and the valuation will need to be updated in the course 
of the proceedings as Orla noted in its pleading (Memorial 
¶466). Accordingly, NSR royalty assessments that are 
temporally aligned with that evolving valuation date remain 
probative of the value of Panama’s royalty interest. 

The principal purpose of seeking these documents is to enable 
Orla’s experts, and ultimately the Tribunal, to compare 
Panama’s own contemporaneous methodology and 
conclusions in assessing the value of its NSR royalty interest 
in the Cerro Quema Project.   These documents would provide 
evidence as to whether Panama had internally expected the 
Project to be viable, and become operational and generate 
profits, had it not been for Panama’s alleged breaches. 
(Counter-Memorial ¶973). 

Legal Privilege: 

Panama’s blanket privilege objection to this Request should 
be denied. 

To the extent responsive Documents may be subject to legal 
privilege, such issues can be addressed through appropriate 
identification and, where necessary, redaction. They do not 
justify refusing the Request in its entirety.  Nor has Panama 
offered any basis for asserting privilege over any NSR royalty 
assessment performed by Panama after the dispute arose 
(which itself is a vague concept which Panama has not 
identified with specificity).  To make out a claim for privilege, 
Panama would need to establish a basis for invoking the 
privilege. The fact that an assessment may have been prepared 
at a certain time does not make the document per se 
privileged. 

For the avoidance of doubt, Orla does not seek Documents 
prepared solely for the purposes of this arbitration or protected 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to Respondent’s Objections to Claimant’s Redfern 
Schedule dated April 1, 2026 

237 
 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

fechas – asumiendo que existieran (quod 
non) – serían relevantes para su caso. 

En tercer lugar, teniendo en cuenta el rango 
de fechas indicado en la Solicitud – de julio 
de 2021 a la “fecha presente” –, en caso de 
existir (quod non), los Documentos 
solicitados podrían estar privilegiados 
(“Litigation privilege”) (Reglas de la IBA, 
artículos 9(2)(b), 9(4)). En efecto, Orla 
también busca obtener Documentos 
posteriores a la fecha en la que surgió la 
disputa entre las Partes, elaborados en 
relación con o para los efectos de la defensa 
del Estado en este Arbitraje y que, por 
definición, son sujetos a privilegio (“legally 
privileged”). Así lo reconoce la misma Orla 
al excluir del alcance de la Solicitud No. 84 
infra las proyecciones de los precios del oro 
“prepared, used or referred to in the context 
of this arbitration” (el resaltado es nuestro). 
Orla no propone una exclusión similar en 
esta Solicitud ni explica por qué. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

by privilege, and any such claims can be addressed in 
accordance with Article 9(2)(b) of the IBA Rules. 

 

84. Forecasts of gold prices prepared, 
used or referred to by Panama in its 
assessment of the NSR royalty 
which Panama held in the Cerro 
Quema Project, or in its assessment 
of economics or value of the Cerro 
Quema Project overall, or in its 
assessment of the economics or 
value of any other gold projects in 
Panama, or for any internal 
government planning or reporting, 
excluding any gold price forecasts 
prepared, used or referred to in the 
context of this arbitration, from 
July 2021 to present. 

 

 

Secretariat 
Report §6.D  

Memorial 
¶¶466, 489, 
517, 519-522 

Counter-
Memorial 
¶¶1261-1267 

TFB Report, 
Table 1  

The requested Documents are 
relevant and material to the 
issue of quantum and in 
particular the gold price 
forecasts that should be used 
to value the Cerro Quema 
Project which Orla claims it 
lost as a result of Panama’s 
actions in breach of the 
Canada-Panama FTA.   

The requested Documents 
will show the 
contemporaneous gold price 
forecasts prepared, used, or 
relied upon by Panama which 
held an NSR royalty in the 
Cerro Quema Project as well 
as similar royalty interests in 
other mining projects in 
Panama, including the Cobre 

El Estado objeta a esta solicitud por las 
razones, mutatis mutandis, explicadas en la 
Solicitud 83 supra, ya que esta Solicitud 
busca obtener Documentos “referred to by 
Panama in its assessment of the NSR 
royalty”, objeto de la Solicitud No. 83 supra. 
Además, por las siguientes dos razones, cada 
una suficiente por sí misma para rechazar la 
Solicitud de Orla, el Estado objeta a los otros 
dos componentes de esta solicitud, es decir: 
proyecciones de los precios del oro 
preparadas, utilizadas o mencionadas por 
“Panamá” (i) “in its assessment of the 
economics or value of any other gold 
projects in Panama” o (ii) “for any internal 
government planning or reporting”. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of the requested 
Documents in full. 

Panama simply asserts the same objections which it advanced 
in relation to Request No. 83 “mutatis mutandis”, without 
making any attempt to explain how those objections apply 
specifically to Request No. 84 which is a different request.  
Regardless, Orla will briefly address each of the objections in 
relation to Request No. 84 to the extent it is able to understand 
them. 

Specificity:  

The Request is sufficiently narrow and specific. 

First, and contrary to Panama’s objection, the Request 
identifies a narrow and discrete category of documents: 
namely, the gold price forecasts which Panama itself prepared, 
used, or referred to in connection with its assessment of the 
NSR royalty interest in the Cerro Quema Project or in its 
assessment of other gold projects in Panama or for any internal 

Granted. 
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74 Exhibit C-0489-ENG, First Quantum, “First Quantum Minerals Finalizes Draft Concession Agreement with Government of Panama on Future of Cobre Panama” (March 8, 2023) (accessible at: 
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Panamá project.74  In 
assessing the value of those 
royalty interests, Panama 
necessarily would have 
prepared, used, or referred to 
gold price forecasts to 
evaluate expected revenues, 
project economics, and 
overall project value. Those 
forecasts are highly probative 
of Panama’s own 
contemporaneous assessment 
of future gold prices and are 
thus relevant and material to 
assessing the gold price 
forecasts used in Secretariat’s 
DCF valuation which forms 
the basis of Orla’s position on 
quantum, as well as the 
opinions of Panama’s expert 
Mr. Brady who criticizes 
Secretariat for its alleged 
overestimation of future gold 
prices in its valuation. 

se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, 
quizás aceptable en el contencioso ante las 
cortes estadounidenses, pero no en arbitraje 
internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”.  Al contrario, la Solicitud es tan 
amplia que resulta imposible para el Estado 
saber en qué y cuántos archivos tendría que 
buscar los Documentos solicitados.  Orla 
reclama las proyecciones de los precios del 
oro preparadas, utilizadas o mencionadas por 
“Panamá”, a quien define como “the 
Republic of Panama, including all of its 
organs, ministries, agencies, 
instrumentalities, and subdivisions, whether 
at the national or local level, and all 
ministers, officials, employees, 
representatives, consultants and agents 
thereof, as well as any entity exercising 
governmental authority on behalf of the 
Republic of Panama or otherwise acting on 
the instructions of, or under the direction or 
control of, the Republic of Panama” (el 
resaltado es nuestro). Es decir, miles de 
personas físicas y jurídicas en todo el país. 
Esta definición es excesivamente amplia. En 
efecto, con esta Solicitud, Orla pretende que 
el Estado revise todos los archivos de todos 
los funcionarios públicos de todas las 
entidades o empresas estatales, así como de 
todos los empleados de todos sus 
representantes, consultores o agentes, en 
Panamá y fuera del país (ya que, por 
ejemplo, los consultores y/o agentes pueden 
encontrarse en cualquier país del mundo). La 
lista de los posibles autores y/o recipientes 
de los Documentos solicitados es tan amplia 
que es prácticamente imposible 

governmental planning or reporting. This is a narrow and 
specific category of Documents:  it refers to (1) a specific 
subject matter (i.e., gold price forecasts) which was (2) 
prepared in the context of specific mining projects (i.e., the 
Cerro Quema and/or other gold projects within the territory of 
Panama), and (3) which was done for a specific purpose (i.e., 
to assess the economics/value of such gold projects or for 
internal government planning and reporting purposes).   

The inclusion of related uses other than for the valuation of 
the Cerro Quema Project itself (e.g., for other gold projects 
within the territory of Panama or for internal planning and 
reporting) does not render the Request impermissibly broad.  
Panama knows the gold projects in its territory besides Cerro 
Quema, which includes (without limitation) the Cobre 
Panama property and the Santa Rosa property (Secretariat 
included an exhibit showing all metal and mining properties 
in Panama as SEC-3). 

Panama is also well aware of the fact that such valuations are 
conducted by the Panamanian Government in the context of 
government planning or reporting.  

Nor is it overbroad to include gold price forecasts which 
Panama prepared, used or referred to in the context of 
assessing or valuing other gold projects in Panama.  Gold is a 
fungible commodity – thus, the gold price forecasts prepared, 
used or referred to by Panama in connection with other 
projects are relevant to assessing the reasonableness of the 
gold price forecasts adopted by Orla’s experts which 
Panama’s experts have challenged.  

In any event, the Request is limited temporally to July 2021 to 
the present, a defined period corresponding to the valuation 
issues in dispute.   

The IBA Rules do not require Orla to identify specific 
custodians or reconstruct the internal organization of the State 
to satisfy Article 3(3)(a)(ii). Where the Request concerns a 
defined State-held economic interest, Documents responsive 
to the Request would naturally be held by a limited set of 
ministries, agencies, or advisors responsible for fiscal, 
financial, or technical oversight.   

Despite this, and without limiting the request as framed by 
Orla, there is a basis to consider that relevant Documents 

https://www.first-quantum.com/news/first-quantum-minerals-finalizes-draft-concession-agreement-with-government-of-panama-on-future-of-cobre-panama/
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identificarlos con precisión, mucho menos 
buscar los Documentos solicitados 
(asumiendo, quod non, que existan) en sus 
archivos.  

Además, Orla solicita las proyecciones 
utilizadas o mencionadas por “Panamá” (i) 
para valuar la regalía “Net Smelter Return” 
del Proyecto Cerro Quema “or” (ii) “in its 
assessment of the economics or value of any 
other gold projects in Panama” “or” (iii) 
“for any internal government planning or 
reporting”. El uso de la palabra “or” aquí 
busca crear una falsa impression de 
precisión, ya que Orla deja claro, en sus 
“General Observations”, que las palabras 
“or” y “and” se deben entender de la 
(misma) manera maximalista: “‘and’ as well 
as ‘or’ shall be construed either 
disjunctively or conjunctively as necessary 
to bring within the scope of the relevant 
Request documents which might otherwise 
be construed outside its scope” (párr. 3(c) 
supra). En otras palabras, Orla solicita las 
proyecciones de los precios del oro 
realizadas para cualquier propósito 
imaginable, relacionado con el Proyecto 
Cerro Quema o no. 

La Solicitud es incluso más amplia que 
aquellas en las que Orla pretende obtener 
Documentos de “solamente” “entities of the 
Executive branch” – solicitudes que, por las 
razones explicadas más arriba, son 
excesivamente amplias (ver, por ejemplo, 
Objeciones a la Solicitud No. 39). 

Una simple comparación con la Solicitud 
No. 55 del cronograma Redfern de Panamá, 
la cual sí cumple con los criterios de la IBA 
y, en particular, ofrece una descripción 
suficientemente detallada de la concreta y 
específica categoría de Documentos 
requeridos, confirma el carácter 
excesivamente amplio de esta Solicitud de 
Orla.  

Segundo, la Solicitud de Orla es 
especulativa, pues no establece las bases que 

would be held by MICI – and specifically within MICI’s 
Directorate of Mineral Resources (DNRM) and the Dirección 
General de Concesiones Mineras, which is the unit within the 
DNRM responsible for evaluating and calculating royalties. In 
addition, relevant Documents may also be held within the 
Ministerio de Economia y Finanzas de Panama (MEF) which 
has competence over economic policy, public finances, and 
the administration of State revenues.  

Existence and Possession, Custody or Control: 

The Request is not speculative and the Documents are 
reasonably believed to exist. 

As Panama acknowledges, and as set out at paragraph 28 of 
these Replies to Panama’s Objections, the IBA Rules require 
a prima facie basis for believing documents exist, not proof of 
their existence. Orla merely has to demonstrate that “its 
assumption that the objecting party has the documents is a 
reasonable one” (see paragraph 27 of the introduction to these 
Replies). Panama’s attempt to shift the standard to one of 
certainty improperly heightens the threshold under 
Article 3(3)(a)(ii). 

Gold price forecasts are a standard input for the valuation of a 
mining project, the State’s royalty interests, and fiscal 
planning.  In order to assess the net cash flows to be generated 
from a mining project, one must assess the future gold prices 
that will be achieved on sales of the commodity produced in 
the future. Given that Panama held an NSR royalty interest in 
the Cerro Quema Project, and has interests in other gold 
projects in its territory (including especially Cobre Panama), 
it is reasonable to conclude that Panama would have prepared, 
used, or referred to such gold price forecasts in assessing 
expected revenues, project economics, or public financial 
considerations. 

This is sufficient to meet the reasonable belief standard. As 
such analyses would be prepared, commissioned, received, or 
maintained by or on behalf of the State, they fall within 
Panama’s possession, custody, or control. 

Relevance and Materiality: 

Panama contends that the Request is unrelated to Orla’s case 
and reflects a new theory. These arguments are completely 
misguided and should be rejected. 

First, Panama argues that its own gold price forecasts are 
irrelevant to Orla’s claim for damages, because Orla relies on 
forecasts adopted by Orla’s own damage experts, and not on 
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permitan presumir que los documentos 
solicitados “are reasonably believed to 
exist” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados. Orla no ha presentado una sola 
razón que permita pensar que “Panamá” 
habría calculado el valor económico del 
Proyecto Cerro Quema, ni de todos los otros 
proyectos mineros (en construcción, en 
producción o meramente potenciales) en el 
territorio del Estado, independientemente de 
su estado de desarrollo, en julio de 2021 o en 
el tiempo transcurrido desde esa fecha. Al 
contrario, la misma Orla reconoce que la 
existencia de los Documentos solicitados es 
producto de mera especulación al utilizar el 
condicional compuesto (“[i]n assessing the 
value of those royalty interests, Panama 
necessarily would have prepared, used, or 
referred to gold price forecasts”) (el 
resaltado es nuestro). 

En la misma línea, ninguno de los 
documentos citados por Orla en la columna 
‘referencias’ permite presumir (ni muchos 
menos afirmar) la existencia de los 
Documentos solicitados. A modo de 
ejemplo, los párrafos de la Demanda que cita 
Orla se refieren a: (i) la necesidad de 
actualizar la cuantificación de daños ex post 
de Secretariat por concepto de la violación 
del Art. 9.06 del Tratado a una fecha 
posterior al 31 de diciembre de 2024 (párr. 
466), (ii) el hecho que la valuación de 
Secretariat con base en el método DCF se 
basa en los insumos del Sr. Gemell, los 
cuales, a su vez, tienen en cuenta el PFS 
2022 (párr. 489), (iii) el valor presente neto 
del Proyecto Cerro Quema calculado con 
base en el valor presente neto calculado por 
Orla en octubre de 2023, cuando intentó 
vender el Proyecto (párr. 517), (iv) la manera 

any forecasts performed or used by Panama.  This argument 
is a red herring.  Orla’s claim for damages is based on an 
assessment of the net future cash flows which Orla would have 
realized by bringing the Cerro Quema Project into commercial 
production but for the actions of Panama in breach of the 
Treaty.  In order to assess these future net cash flows, Orla’s 
experts at Secretariat assessed the future sales revenue which 
Orla would have achieved by selling the gold that it would 
have produced into the open market, which assessment used 
forward-looking inputs such as gold price forecasts for such 
future sales (Memorial ¶¶466, 489, 517, 519-522; 
Secretariat Report §6.D). Panama’s expert, in turn, criticizes 
the gold price forecasts underlying Secretariat’s valuation 
(Counter-Memorial ¶¶1261-1267; Brady Report Table 1).  
The gold price forecasts prepared, used or referred to by 
Panama in its own assessments are relevant and material as 
they go to assessing the reasonableness of the gold price 
forecasts used by Secretariat and the criticisms of those 
forecasts made by Panama’s own expert Mr. Brady.  This is 
all the more so given that the gold price forecasts responsive 
to this Request would not have been prepared for purposes of 
litigation and would have been used by Panama to assess its 
own economic interest in Cerro Quema and/or other gold 
mining projects in Panama. As such, these gold price forecasts 
are highly relevant to assessing the assumptions and 
methodologies underlying the gold price forecasts used by 
Orla’s experts at Secretariat to determine the lost net cash 
flows which Orla incurred as a result of Panama’s breaches of 
the Treaty, as well as the criticisms of the same made by 
Panama’s expert Mr. Brady. 

Panama also argues that Orla fails to establish the relevance 
of any gold price forecast prepared, used or referenced by 
Panama after the alleged expropriation date (December 15, 
2023) or after the alleged valuation date (December 15, 2024).  
In fact, such forecasts are relevant and material to the outcome 
of Orla’s case on quantum even if Panama prepared them after 
the above dates.  In its initial report, Orla used December 31, 
2024 as a proxy for that current date; however, as time moves 
forward, the relevant “current” date necessarily changes as 
Orla made clear in its pleading (Memorial ¶466).  
Accordingly, Panama’s contemporaneous gold price forecasts 
that are temporally aligned with that evolving valuation date 
likewise remain relevant and probative. 

Contrary to Panama’s suggestion, Orla is not seeking to 
introduce a new theory, but to obtain evidence that bears 
directly on the quantum case already pleaded and on issues the 
Tribunal must decide. This satisfies the relevance and 
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en que la estimación a largo plazo del precio 
del oro y otros insumos técnicos del Sr. 
Gemell explican la diferencia entre el valor 
del Proyecto Cerro Quema calculado por 
Secretariat al 15 de diciembre de 2023 y al 
31 de diciembre de 2024 (párrs. 519-522). 
Asimismo, la Sección 6.D del Informe de 
Secretariat describe la estimación de los 
precios del oro realizada por Secretariat con 
base en precios spot, contratos de futuros, 
estimaciones de analistas y estimaciones de 
la misma Orla, y no menciona ninguna 
valuación realizada por “Panamá” de otros 
proyectos mineros ni “for any internal 
government planning or reporting”. A su 
vez, ni la Contestación ni el informe del Sr. 
Tom Brady permiten presumir (ni mucho 
menos afirmar) la existencia de los 
Documentos solicitados. 

Quien tiene la carga de probar, al menos 
prima facie, la existencia de los documentos 
solicitados es Orla.  El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá - sin 
ninguna prueba - verifique la existencia de 
una categoría de Documentos 
excesivamente amplia y totalmente 
especulativa. Esta Solicitud es, por lo tanto, 
inaceptable, pues, como explica la doctrina, 
la fase de exhibición de documentos no es 
una oportunidad para “trawl through 
documents to see if they support the 
applicant’s case”75. Las fishing expeditions 
como la que propone la Demandante (al 
especular sobre la existencia de los 
documentos solicitados) no están permitidas 
en el arbitraje internacional. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso (tal como ha sido 
presentado en la Demanda) ni materiales 
para la decisión del Tribunal (Reglas de la 
IBA, art. 3(3)(b)). 

materiality standard under Article 3(3)(b) of the IBA Rules. 

Legal Privilege: 

Panama’s blanket privilege objection to the request should be 
denied. 

To the extent responsive Documents may be subject to legal 
privilege, such issues can be addressed through appropriate 
identification and, where necessary, redaction. They do not 
justify refusing the Request in its entirety. 

Orla does not seek Documents prepared solely for the 
purposes of this arbitration or protected by privilege, and any 
such claims can be addressed in accordance with Article 
9(2)(b) of the IBA Rules. Nor has Panama offered any basis 
for asserting privilege over any NSR royalty assessment 
performed by Panama after the dispute arose (which itself is a 
vague concept which Panama has not identified with 
specificity).  To make out a claim for privilege, Panama would 
need to establish a basis for invoking the privilege.  The fact 
that an assessment may have been prepared at a certain time 
does not make the document per se privileged. 

For the avoidance of doubt, Orla does not seek Documents 
prepared solely for the purposes of this arbitration or protected 
by privilege, and any such claims can be addressed in 
accordance with Article 9(2)(b) of the IBA Rules. 
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Primero, Orla no hace ninguna distinción 
entre la relevancia de los Documentos 
solicitados (que se debe verificar respecto de 
la teoría del caso de la Parte solicitante) y su 
materialidad para una decisión del Tribunal. 
Ello, pues Orla sabe que los Documentos 
solicitados no tienen relevancia para su caso 
(tal y como lo planteó en la Demanda). La 
valuación de Secretariat ignora las 
proyecciones contemporáneas de la misma 
Orla y, en su lugar, se basa en proyecciones 
realizadas por los expertos para este 
Arbitraje. Las proyecciones de los precios 
del oro de Panamá (de existir), serían tan 
irrelevantes para el caso de Orla como lo 
fueron sus propias proyecciones 
contemporáneas.  En efecto, ni la Demanda 
ni el Informe de Secretariat mencionan (ni 
mucho menos se basan en) supuestas 
valuaciones (i) “of the economics or value of 
any other gold projects in Panama” (el 
resaltado es nuestro) o (ii) “for any internal 
government planning or reporting”,  
supuestamente elaboradas por y/o para 
“Panamá”. 

Pro memoria, la cuantificación de daños de 
Secretariat que subyace al reclamo 
económico de Orla se basa en el método 
DCF y uno de sus insumos son las 
proyecciones de los precios del oro a 
mediano y largo plazo de Secretariat (no así 
de “Panamá”). Secretariat no se basa en (ni 
menciona en su informe) ninguna 
proyección de los precios del oro 
supuestamente realizada o utilizada por 
“Panamá”. Por lo tanto, la afirmación de que 
los Documentos solicitados reflejarían 
“Panama’s own contemporaneous 
assessment of future gold prices and are thus 
relevant and material to assessing the gold 
price forecasts used in Secretariat’s DCF 
valuation” no guarda relación con la teoría 
económica del caso presentada por Orla en 
este Arbitraje. 

La exhibición de documentos no es la etapa 
procesal adecuada para que Orla solicite 
Documentos que no guardan relación con los 
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argumentos planteados en la Demanda, en 
un intento de mejorar su teoría del caso, ni 
para que Orla plantee una nueva teoría del 
caso. 

Segundo, Orla pretende invertir la carga 
probatoria, pues su solicitud busca obtener 
Documentos que, supuestamente, 
permitirían valorar “the opinions of 
Panama’s expert Mr. Brady who criticizes 
Secretariat for its alleged overestimation of 
future gold prices in its valuation”. Orla 
tiene la carga de probar la razonabilidad de 
las conclusiones de Secretariat, así como le 
corresponde a Panamá probar la 
razonabilidad de las estimaciones del Sr. 
Brady. 

Tercero, el ámbito temporal de la solicitud 
incluso excede la fecha de la supuesta 
expropiación (el 15 de diciembre de 2023), 
así como la fecha de valuación propuesta por 
la misma Orla (el 31 de diciembre de 2024). 
Orla no hace ningún esfuerzo por explicar 
por qué Documentos posteriores a estas 
fechas – asumiendo que existieran (quod 
non) – serían relevantes para su caso. 

En tercer lugar, como explicamos en la 
Solicitud No. 83 supra, teniendo en cuenta el 
rango de fechas indicado en la Solicitud – de 
julio de 2021 a la “fecha presente” –, en caso 
de existir (quod non), los Documentos 
solicitados podrían estar privilegiados 
(“Litigation privilege”) (Reglas de la IBA, 
artículos 9(2)(b), 9(4)). Así lo reconoce la 
misma Orla al excluir del alcance de la 
presente Solicitud No. 84 las proyecciones 
de los precios del oro “prepared, used or 
referred to in the context of this arbitration” 
(el resaltado es nuestro).  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

85. The financial, economic, or 
technical analyses, assessments, or 
valuations prepared by or on behalf 

Memorial 
¶¶463-466, 
536, 540, 545 

The requested Documents are 
relevant and material to the 
issue of quantum and in 

El Estado objeta a esta solicitud, por las 
siguientes tres razones, cada una suficiente 
por sí misma para rechazar la solicitud de 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of the requested 
Documents in full. 

 

Denied for 
lack of 
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of Panama, MICI and/or the 
DNRM, pertaining to the Cerro 
Quema Project’s development, 
production or forecasted cash 
flows from July 2021 to present, 
including: 

(a) any reports, memoranda, 
schedules or other records 
detailing or supporting the 
cost estimates (excluding 
those prepared by Orla or 
those produced or referred to 
in the context of this 
arbitration); and 

(b) any reports, memoranda, 
schedules or other records 
prepared or considered from 
June 2023 to December 2023 
when Panama was 
contemplating and enacting 
legislative and regulatory 
measures impacting mining 
operations in Panama.  

  

Secretariat 
Report, Figs. 
2-8, 2-10, 15-
02, 15-3, §6 

SGG-034 

Counter-
Memorial §5 

CRA Report 
§IV-VII 

MRYR 
Report §VI 

particular the financial and 
technical projections that 
should be used to value the 
Cerro Quema Project which 
Orla claims it lost as a result 
of Panama’s breaches of the 
Canada-Panama FTA.  

Panama held an NSR royalty 
in the Cerro Quema Project 
and also had a direct 
economic interest in the 
income taxes that would have 
been generated from the 
Project’s operation. In 
assessing the value of its own 
NSR royalty interest and 
anticipated fiscal revenues, 
Panama necessarily would 
have prepared, used, or 
referred to financial, 
economic, or technical 
analyses addressing the 
Project’s development 
profile, costs, production, and 
forecasted cash flows. Thus, 
the requested Documents 
materials reflect Panama’s 
own contemporaneous 
assessment of the Cerro 
Quema Project’s economics 
and value. 

Further, given that Orla 
published its PFS for the 
Cerro Quema Project in July 
2021 as well as the update to 
the PFS in 2022, the requested 
Documents are relevant and 
material to assessing whether 
and how Panama relied upon 
the PFS to value its own 
economic interest in the Cerro 
Quema Project, which is 
relevant and material to 
assessing the value of the 
Cerro Quema Project as a 
whole based on the data 

Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, 
quizás aceptable en el contencioso ante las 
cortes estadounidenses, pero no en arbitraje 
internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Al contrario, la Solicitud es tan 
amplia que resulta imposible para el Estado 
saber en qué y cuántos archivos tendría que 
buscar los Documentos solicitados. 

A través de los incisos (a) y (b), Orla 
pretende generar una falsa impresión de 
precisión y especificidad de la Solicitud. Sin 
embargo, en sus comentarios generales, Orla 
aclara que “‘including’ means ‘including but 
not limited to’”. Por lo tanto, los 
Documentos que busca obtener Orla no son 
únicamente aquellos enumerados en los 
incisos (a) y (b), sino todos los análisis, 
evaluaciones y valuaciones preparados por 
y/o para “Panamá”. A su vez, Orla define el 
término “Panamá” como “the Republic of 
Panama, including all of its organs, 
ministries, agencies, instrumentalities, and 
subdivisions, whether at the national or 
local level, and all ministers, officials, 
employees, representatives, consultants and 
agents thereof, as well as any entity 
exercising governmental authority on behalf 
of the Republic of Panama or otherwise 
acting on the instructions of, or under the 
direction or control of, the Republic of 
Panama” (el resaltado es nuestro); es decir, 
miles de personas físicas y jurídicas en todo 
el país. Esta definición es excesivamente 
amplia. En efecto, con esta Solicitud, Orla 
pretende que el Estado revise todos los 

Specificity: 

The Request is sufficiently narrow and specific. 

First, and contrary to Panama’s objection, the Request does 
identify a narrow and specific category of documents.  The 
requests specifically target (i) a specific project (i.e., Cerro 
Quema), (ii) a specific subject matter (i.e., the development, 
production, or forecasted cash flows on the project); and (iii) 
are limited only to those documents prepared by or for 
Panama, MICI or DNRM.  The Request then provides 
additional specifics as to what is sought by reference to sub-
paragraphs (a) and (b) which seek specific reports, 
memoranda, schedules and other records prepared or 
considered over a six-month timeframe between June 2023 
and December 2023, this being the critical period leading up 
to Panama’s enactment of Law 407 and MICI’s rejection of 
MCQSA’s requests to extend the Concession Contracts. As 
such, the request is narrow and specific and does not require 
Panama to guess at what is being sought with this Request. 

Nor is it a valid objection for Panama to complain that the term 
“Panama” is broadly defined in the Request.  Orla has already 
specified MICI and the DNRM as the two departments within 
Panama where responsive Documents would be located and if 
there are others, Panama would know which ones they are. 
Additionally, responsive Documents may also be held within 
MEF given its competence over economic policy, public 
finances, and the administration of State revenues.  

Contrary to Panama’s assertion, the IBA Rules do not require 
Orla to identify specific custodians or reconstruct the internal 
organization of the State to satisfy Article 3(3)(a)(ii). Where 
the Request concerns a defined State-held economic interest, 
Documents responsive to the Request would naturally be held 
by a limited set of ministries, agencies, or advisors responsible 
for fiscal, financial, or technical oversight. 

Existence and Possession, Custody or Control: 

The Request is not speculative and the Documents are 
reasonably believed to exist. 

As Panama acknowledges, and as set out at paragraph 28 of 
the introduction to these Replies to Panama’s Objections, the 
IBA Rules require a prima facie basis for believing documents 
exist, not proof of their existence. Orla merely has to 
demonstrate that “its assumption that the objecting party has 
the documents is a reasonable one” (see paragraph 27 of the 
introduction to these Replies). Panama’s attempt to shift the 

specificity 
and as 
excessively 
burdensome. 
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contained in the PFS. 

The requested Documents are 
also relevant and material to 
assessing the methodologies 
and assumptions 
underpinning Secretariat’s 
DCF valuation which forms 
the basis of Orla’s position on 
quantum.  In support of its 
DCF analysis, Secretariat 
relies on the Gemell Model 
prepared by GME 
(Secretariat Report, ¶6.4) 
for the production and cost 
projections. Panama disputes 
the methodologies and 
assumptions used by 
Secretariat and GME 
(Counter-Memorial §5; 
CRA Report §IV-VII; 
MRYR Report §VI). The 
requested Documents are 
relevant and material to 
assessing the financial and 
technical assumptions 
adopted in the Gemell Model 
and in Secretariat’s valuation 
of the Cerro Quema Project 
and which are criticized by 
Panama’s experts. 

archivos de todos los funcionarios públicos 
de todas las entidades o empresas estatales, 
así como de todos los empleados de todos 
sus representantes, consultores o agentes, en 
Panamá y fuera del país (ya que, por 
ejemplo, los consultores y/o agentes pueden 
encontrarse en cualquier país del mundo). La 
lista de los posibles autores y/o recipientes 
de los Documentos solicitados es tan amplia 
que es prácticamente imposible 
identificarlos con precisión, mucho menos 
buscar los Documentos solicitados 
(asumiendo, quod non, que existan) en sus 
archivos. La solicitud es incluso más amplia 
que aquellas en las que Orla pretende 
obtener Documentos de “solamente” 
“entities of the Executive branch” – 
solicitudes que, por las razones explicadas 
más arriba, también son excesivamente 
amplias (ver, por ejemplo, Objeciones a la 
Solicitud No. 39).  

Segundo, la solicitud de Orla es 
especulativa, pues no establece las bases 
para presumir que los Documentos 
solicitados “are reasonably believed to 
exist” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados. Orla no menciona ninguna razón 
que permita pensar que “Panamá”, el MICI 
o la DNRM habrían elaborado o requerido la 
elaboración de análisis o valuaciones 
técnicas o económicas “pertaining to the 
Cerro Quema Project’s development, 
production or forecasted cash flows from 
July 2021 to present”. Cabe recordar que, en 
diciembre de 2023, a la fecha de la alegada 
expropiación, Orla ni siquiera había 
empezado a construir el Proyecto Cerro 
Quema. La misma Orla reconoce que 
faltaban al menos 1.5 años para iniciar la 
construcción y al menos 2 años después de 

standard to one of certainty improperly heightens the 
threshold under Article 3(3)(a)(ii). 

Panama held an NSR royalty interest in the Cerro Quema 
Project and had a direct fiscal interest in the revenues the 
Project would generate. It is therefore reasonable to expect 
that these documents are in Panama’s possession, custody, and 
control because Panama would have prepared, used, or relied 
upon analyses addressing the Project’s expected development, 
costs, production profile, and cash flows in assessing those 
interests or in forming its position on the Project more broadly. 

Panama’s assertion that it would not have undertaken such 
analyses because the Project was not yet operational is 
misplaced. Financial and technical projections of this kind are 
standard in the evaluation of mining projects, including at the 
pre-development stage, and routinely inform governmental 
decision-making and policy considerations.  At a minimum, 
this establishes a reasonable basis to conclude that responsive 
Documents are likely to exist. To the extent Panama maintains 
that no such Documents exist, it may simply confirm that 
position; it has not done so. 

Relevance and Materiality:  

First, Panama argues that its own valuations of the Cerro 
Quema project (specifically those pertaining to the Project’s 
development, production or forecasted cash flows) are 
irrelevant to Orla’s claim for damages, because Orla relies on 
the work of its own damage experts, and not on any valuations 
performed by Panama.  This argument is a red herring.  Orla 
has advanced a claim for damages based on the lost profits that 
Orla would have realized from bringing the Cerro Quema 
project into commercial production but for Panama’s breaches 
of the Treaty (Memorial ¶¶463-466, 536, 540, 545; 
Secretariat Report §6; CRA Report §§ IV–VII; MRYR 
Report §VI). As set out in the Secretariat Report, Orla’s 
experts have valued the lost profits using the income approach 
which looks at the net cash flows that would have been 
generated from the operation of the mine over its expected life, 
based on the declared Mineral Reserves and Mineral 
Resources that existed on the project as at the relevant date.  
In conducting this analysis, Orla’s experts employed certain 
assumptions and methodologies in order assess those net cash 
flows including the Project’s expected timelines, production 
schedules, commodity price forecasts, expecting refining 
costs and transport costs, the risk adjusted discount rate to use 
to value the expected cash flows from the Project etc.  

Panama’s experts have challenged this valuation as 
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esa fecha para poner el Proyecto en 
operación (ver, por ejemplo, Informe de 
Secretariat, párr. 6.57). Asimismo, los 
estudios de pre-factibilidad del Proyecto 
Cerro Quema dejaban claro que faltaba 
explorar los depósitos minerales de Cerro 
Quema. En estas circunstancias, Orla no 
explica por qué “Panamá”, el MICI o la 
DNRM habrían evaluado “the cost 
estimates”, el desarrollo, producción o 
proyecciones de flujos de fondos de un 
Proyecto cuya exploración todavía estaba en 
curso, y cuya construcción no había 
comenzado y que, en caso de realizarse, 
tardaría varios años. La misma Orla 
reconoce que la existencia de los 
Documentos solicitados es producto de mera 
especulación al utilizar el condicional 
compuesto (“[i]n assessing the value of its 
own NSR royalty interest and anticipated 
fiscal revenues, Panama necessarily would 
have prepared, used, or referred to 
financial, economic, or technical analyses 
addressing the Project’s development 
profile, costs, production, and forecasted 
cash flows”) (el resaltado es nuestro). 
Asimismo, Orla reconoce que las regalías e 
impuestos que Panamá supuestamente 
cobraría se calculan con base en “the 
Project’s operation”, que, a la fecha de la 
alegada expropiación, todavía estaba muy 
lejos de comenzar. La misma Orla reconoce 
que la existencia de los Documentos 
solicitados es producto de mera especulación 
al alegar que los Documentos serían 
relevantes para determinar “whether and 
how Panama relied upon the PFS to value its 
own economic interest in the Cerro Quema 
Project” (el resaltado es nuestro). 

En la misma línea, ninguno de los 
documentos citados por Orla en la columna 
“Ref. to Submissions” permite presumir (ni 
mucho menos afirmar) la existencia de los 
Documentos solicitados. A modo de 
ejemplo, los párrafos de la Demanda que cita 
Orla se refieren a: (i) la instrucción de Orla a 
Secretariat de calcular los daños causados 

speculative and unsupported.  In particular Panama has 
challenged the assumptions and methodologies which Orla’s 
experts have employed including  including the Project’s 
expected timelines and production schedules (MRYR Report 
¶¶81, 83, §IV.F, CRA Report §V.A.4), the applicable 
commodity price forecasts (Brady Report), and the risk 
adjusted discount rate (CRA Report §V.E). 

Documents reflecting Panama’s own contemporaneous 
valuations and analyses of the Project’s development and 
economics are directly relevant to the dispute between the 
Parties’ experts. In particular, such Documents provide a 
relevant benchmark for assessing assumptions, inputs, and 
approaches reasonably available at the time, and permit a 
comparison between the parameters relied upon by Orla’s 
experts and those applied or contemplated by Panama.  
Specifically, expected timelines, production schedules, 
assessment or consideration of the amount of Reserves and 
Resources at the Project and/or whether the Government 
relied upon the results from the PFS, commodity price 
forecasts, expecting refining costs and transport costs, the risk 
adjusted discount rate to use to value the expected cash flows 
from the Project etc. 

Contrary to Panama’s suggestion, Orla is not advancing a new 
theory, but seeking documents that bear directly on quantum 
and on the assessment of valuation inputs already placed 
before the Tribunal. This satisfies the relevance and 
materiality standard under Article 3(3)(b) of the IBA Rules. 

Privilege:  

Panama’s blanket privilege objection to the request should be 
denied. 

To the extent responsive Documents may be subject to legal 
privilege, such issues can be addressed through appropriate 
identification and, where necessary, redaction. They do not 
justify refusing the Request in its entirety. 

Orla does not seek Documents prepared solely for the 
purposes of this arbitration or protected by privilege, and any 
such claims can be addressed in accordance with Article 
9(2)(b) of the IBA Rules. Nor has Panama offered any basis 
for asserting privilege over any NSR royalty assessment 
performed by Panama after the dispute arose (which itself is a 
vague concept which Panama has not identified with 
specificity).  To make out a claim for privilege, Panama would 
need to establish a basis for invoking the privilege.  The fact 
that an assessment may have been prepared at a certain time 
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por la supuesta violación del Art. 9.06 del 
Tratado mediante una valuación ex post y el 
valor obtenido por dichos expertos (párrs. 
463-466), (ii) la alegación de Orla de que la 
Corte Internacional de Justicia, en el caso 
Fábrica de Chórzow, habría promovido la 
aplicación del supuesto principio “higher of” 
(párr. 536), (iii) el valor de los daños 
reclamados por Orla por concepto de la 
supuesta expropiación de su inversión (párr. 
540) y (iv) el valor de los daños reclamados 
por Orla por concepto de la supuesta 
violación del estándar de trato justo y 
equitativo (párr. 545). Asimismo, las tablas 
(“Figures”) del Informe de Secretariat que 
cita Orla reflejan (i) el resumen de la 
cuantificación de daños por concepto de la 
supuesta violación del NMT (Tabla 2-8, 15-
3) y (ii) el resumen de la cuantificación de 
daños por concepto de la supuesta 
expropiación (Tablas 2-10, 15-2). A su vez, 
la Sección 6 del Informe de Secretariat 
describe la valuación basada en el enfoque 
de ingresos realizada por Secretariat. En 
otras palabras, ni las Tablas ni la Sección 6 
del Informe de Secretariat mencionan (ni 
mucho menos se basan en) alguna 
evaluación técnica o valuación económica 
de “Panamá” “pertaining to the Cerro 
Quema Project’s development, production 
or forecasted cash flows from July 2021 to 
present”. A su vez, ni la Contestación ni los 
informes de los peritos del Estado permiten 
presumir (ni mucho menos afirmar) la 
existencia de los Documentos solicitados. 

Quien tiene la carga de probar, al menos 
prima facie, la existencia de los documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá - sin 
ninguna prueba - verifique la existencia de 
una categoría de documentos totalmente 
especulativa. Esta Solicitud es, por lo tanto, 
inaceptable, pues, como explica la doctrina, 
la fase de exhibición de documentos no es 
una oportunidad para “trawl through 
documents to see if they support the 

does not make the document per se privileged. 

For the avoidance of doubt, Orla does not seek Documents 
prepared solely for the purposes of this arbitration or protected 
by privilege, and any such claims can be addressed in 
accordance with Article 9(2)(b) of the IBA Rules. 
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applicant’s case”76. Las fishing expeditions 
como la que propone la Demandante (al 
especular sobre la existencia de los 
documentos solicitados) no están permitidas 
en el arbitraje internacional. 

En segundo lugar, Orla no ha demostrado 
que los documentos solicitados sean 
relevantes para su caso (tal y como fue 
presentado en la Demanda) ni materiales 
para la decisión del Tribunal (Reglas de la 
IBA, art. 3(3)(b)). La alegación genérica de 
que los Documentos solicitados serían 
“relevant and material to the issue of 
quantum and in particular the financial and 
technical projections that should be used to 
value the Cerro Quema Project” es 
insuficiente y carece de sustento. Así lo 
confirman las siguientes dos circunstancias. 

Primero, Orla no hace ninguna distinción 
entre la relevancia de los Documentos 
solicitados (que se debe verificar respecto de 
la teoría del caso de la Parte solicitante) y su 
materialidad para una decisión del Tribunal. 
Ello, pues Orla sabe que los Documentos 
solicitados no tienen relevancia para su caso 
(tal y como lo planteó en la Demanda).  

Pro-memoria, la posición defendida por 
Orla es que los daños que supuestamente 
sufrió como consecuencia de la conducta de 
Panamá se deben valuar ex post (a la fecha 
del Laudo) con base en el método de flujo de 
fondos descontado (DCF) del enfoque de 
ingresos. El reclamo económico de Orla 
descrito en la Demanda y el Informe de 
Secretariat no se basan en ninguna 
evaluación técnica o valuación económica 
del Proyecto Cerro Quema realizada por 
“Panamá”. En efecto, ni la Demanda ni el 
Informe de Secretariat mencionan (ni mucho 
menos se basan en) supuestas “financial, 
economic, or technical analyses, 
assessments, or valuations […] pertaining to 
the Cerro Quema Project’s development, 
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production or forecasted cash flows” 
elaborados por y/o para “Panamá” (ni las 
instituciones especificas mencionadas por 
Orla).  

La exhibición de documentos no es la etapa 
procesal adecuada para que Orla solicite 
Documentos que no guardan relación con los 
argumentos planteados en la Demanda, en 
un intento de mejorar su teoría del caso, ni 
para que Orla plantee una nueva teoría del 
caso. 

Segundo, el ámbito temporal de la solicitud 
incluso excede la fecha de la supuesta 
expropiación (el 15 de diciembre de 2023), 
así como la fecha de valuación propuesta por 
la misma Orla (el 31 de diciembre de 2024). 
Orla no hace ningún esfuerzo por explicar 
por qué Documentos posteriores a estas 
fechas – asumiendo que existieran (quod 
non) – serían relevantes para su caso. 

En tercer lugar, como explicamos en la 
Solicitud No. 83 supra, teniendo en cuenta el 
rango de fechas indicado en la Solicitud – de 
julio de 2021 a la “fecha presente” –, en caso 
de existir (quod non), los Documentos 
solicitados podrían estar privilegiados 
(“Litigation privilege”) (Reglas de la IBA, 
artículos 9(2)(b), 9(4)). En efecto, Orla 
también busca obtener Documentos 
posteriores a la fecha en la que surgió la 
disputa entre las Partes, elaborados en 
relación con o para los efectos de la defensa 
del Estado en este Arbitraje y que, por 
definición, son sujetos a privilegio (“legally 
privileged”). Así lo reconoce la misma Orla 
al excluir del alcance de la Solicitud No. 84 
las proyecciones de los precios del oro 
“prepared, used or referred to in the context 
of this arbitration” (el resaltado es nuestro).  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

86. The documentation and analysis 
upon which MICI relied for its 

C-0013-SPA  

Memorial 

The requested Documents are 
relevant and material to the 

Sin que ello implique un reconocimiento de 
que la Solicitud de Orla cumpla con las 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches for “the Documents on which the MICI 

Granted as 
requested.  
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Technical Inspection Report No. 
013-2020 dated November 23, 
2020 (Ex. C-0013-SPA). 

 

 

¶¶483-484 

Gemell 
Report ¶113 

Secretariat 
Report §6.B 

Counter-
Memorial §5 

issue of quantum and in 
particular the feasibility of 
taking the Cerro Quema 
Project into commercial 
production which is disputed 
by Panama.   

Panama argues that Orla’s 
damages are hypothetical and 
disputes that Orla had the 
financial and technical 
capacity to bring the Project 
into production.  (Counter-
Memorial §5).  Yet according 
to MICI’s own Technical 
Inspection Report No. 013-
2020 dated November 23, 
2020, Orla’s operating 
subsidiary MCQSA had “both 
the technical and financial 
capacity to develop a mining 
project that otherwise 
complies with international 
standards, and which 
represent a great opportunity 
for the region of Azuero and 
the economy of Panama” and 
to have “fulfilled the 
obligations of its concession 
contract and there is no 
reason whatsoever to reject 
its request for an extension of 
mining operations” (C-0013-
SPA, p. 5; Memorial ¶¶483-
484). The requested 
Documents are thus relevant 
and material to assessing 
Panama’s argument that 
Orla’s damages are 
speculative and the factual 
premises underlying 
Panama’s argument.  

In addition, the requested 
Documents are relevant and 
material to testing the 
reasonableness of the 
methodologies, inputs, and 
assumptions adopted in 

exigencias de la OP1 y las Reglas de la IBA, 
el Estado, de buena fe, acepta realizar una 
búsqueda razonable de los Documentos en 
los que se basó el MICI para elaborar el 
Informe Técnico de Inspección No. 013-
2020 (C-13) y exhibirá aquellos documentos 
relevantes y sustanciales que sean 
identificados, siempre y cuando su 
exhibición no esté impedida por alguna de 
las causales previstas en el artículo 9(2) de 
las Reglas de la IBA. 

relied to prepare Technical Inspection Report No. 013-2020 
(C-13)”.  Panama has, however, sought to limit its agreement 
by undertaking to produce only those documents it considers 
“relevant and material” and only “provided that their 
production is not barred by any of the grounds set forth in 
Article 9(2) of the IBA Rules” instead of all responsive 
documents.  This is not agreed and is impermissible, as set out 
at paragraphs 62 to 69 of the introduction to these Replies to 
Panama’s Objections. 
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Secretariat’s DCF valuation 
which Orla has submitted in 
support of its case on 
quantum.  Access to 
Panama’s contemporaneous 
documents and analyses will 
permit a meaningful 
comparison between 
Panama’s own 
contemporaneous assessment 
of the Project’s economics 
and the assumptions 
underpinning Orla’s DCF 
valuation and are therefore 
directly relevant and material 
to the Tribunal’s 
determination of quantum. 

87. Documents, reports/studies, 
analyses, assessments, or 
valuations relating to the value, 
technical characteristics, economic 
viability, development status, or 
prospectivity of other gold, silver, 
and/or copper deposits located in 
Panama—other than the Cerro 
Quema Project—from January 
2022 to the present, including any 
such materials prepared or relied 
upon by Panama in its ongoing 
reassessment of the Cobre Panamá 
mine and the Government’s 
consideration of a potential restart, 
as reported in the media.77 

 

Secretariat 
Report §§6, 7 

Counter-
Memorial §5  

The requested Documents are 
relevant and material to the 
issue of quantum and in 
particular the economic 
viability of the Cerro Quema 
Project which is disputed by 
Panama, as well as the 
methods, sources and 
assumptions to be used to 
value the Cerro Quema 
Project which Orla claims it 
lost as a result of Panama’s 
actions in breach of the 
Treaty.   

Panama disputes Orla’s claim 
for damages contending that 
the Project lacked economic 
viability and that the expert 
opinions of Secretariat and 
GME on the value of the 
Cerro Quema Project are 
overstated and speculative. 
The requested Documents are 
relevant and material to 
assessing these issues as they 
reflect Panama’s own 

El Estado objeta a esta solicitud, por las 
siguientes tres razones, cada una suficiente 
por sí misma para rechazar la solicitud de 
Orla. 

En primer lugar, la Solicitud no contiene 
“una descripción suficientemente detallada 
[…] de la concreta y específica categoría de 
Documentos requeridos que razonablemente 
se crea que existen” (Reglas de la IBA, 
artículo 3(3)(a)(ii)) y, por lo tanto, resulta 
excesivamente gravosa (Reglas de la IBA, 
artículo 9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, 
quizás aceptable en el contencioso ante las 
cortes estadounidenses, pero no en arbitraje 
internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Al contrario, la Solicitud es tan 
amplia que resulta imposible para el Estado 
saber en qué y cuántos archivos tendría que 
buscar los Documentos solicitados. 

Uno, Orla se limita a alegar (sin pruebas) que 
los Documentos solicitados habrían sido 
“prepared or relied upon by Panama”, a 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of the requested 
Documents in full. 

Specificity: 

The Request is sufficiently narrow and specific. 

Contrary to Panama’s misguided argument, the Request 
identifies a narrow and discrete category of documents: 
analyses, assessments, or valuations relating to the value, 
technical characteristics, economic viability, development 
status, or prospectivity of mineral deposits in Panama other 
than Cerro Quema. The requested Documents specifically 
target (i) a specific type of Document (i.e., reports, studies, 
analyses, assessments or valuations), (ii) which are focused on 
a specific category of mineral deposit (i.e., metallic mineral 
deposits containing gold, silver and/or copper within the 
territory of Panama, and (iii) which are focused on a specific 
subject matter (i.e., the value, technical characteristics, 
economic viability, development status, or prospectivity of 
those deposits.)  The IBA Rules do not require a requesting 
party to identify precise custodians or to guess the internal 
allocation of responsibility within a State in order to satisfy 
Article 3(3)(a)(ii).   

Panama’s contention that the Request would require a search 
of “all files” of all public officials mischaracterizes both the 

. 

Denied for 
lack of 
specificity 
and as 
excessively 
burdensome. 

 

https://www.mining.com/panama-to-weigh-first-quantum-copper-mine-restart-by-early-2026/
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contemporaneous 
assessments of the value, 
technical characteristics, 
economic viability, 
development status, and 
prospectivity of comparable 
mineral projects in Panama. 

The relevance and materiality 
of these Documents is further 
underscored by Panama’s 
ongoing reassessment of the 
Cobre Panamá mine and the 
Government’s consideration 
of a potential restart of that 
project, as reported in the 
media. That reassessment 
necessarily involves 
environmental, social, 
technical, and economic 
evaluations of a major mining 
operation within Panama. 
Documents prepared or relied 
upon in that context reflect 
Panama’s contemporaneous 
views regarding commodity 
prices, project risk, regulatory 
feasibility, development 
timelines, and expected 
economic returns from 
mining projects. Such 
assessments are directly 
relevant to evaluating the 
consistency and 
reasonableness of Panama’s 
treatment of the Cerro Quema 
Project vis-à-vis other 
comparable projects. 

The requested Documents are 
also relevant and material to 
comparing the technical and 
economic assumptions 
underlying Secretariat’s 
valuation of the Cerro Quema 
Project with Panama’s own 
assessments of similarly 
situated deposits. Panama has 
placed in dispute the 

quien define como “the Republic of Panama, 
including all of its organs, ministries, 
agencies, instrumentalities, and 
subdivisions, whether at the national or 
local level, and all ministers, officials, 
employees, representatives, consultants and 
agents thereof, as well as any entity 
exercising governmental authority on behalf 
of the Republic of Panama or otherwise 
acting on the instructions of, or under the 
direction or control of, the Republic of 
Panama”; es decir, miles de personas físicas 
y jurídicas en todo el país. Esta definición es 
excesivamente amplia. En efecto, con esta 
solicitud, Orla pretende que el Estado revise 
todos los archivos de todos los funcionarios 
públicos de todas las entidades o empresas 
estatales, así como de todos los empleados 
de todos sus representantes, consultores o 
agentes, en Panamá y fuera del país (ya que, 
por ejemplo, los consultores y/o agentes 
pueden encontrarse en cualquier país del 
mundo). La lista de los posibles autores y/o 
recipientes de los Documentos solicitados es 
tan amplia que es prácticamente imposible 
identificarlos con precisión, mucho menos 
buscar los Documentos solicitados 
(asumiendo, quod non, que existan) en sus 
archivos. La Solicitud es incluso más amplia 
que aquellas en las que Orla pretende 
obtener Documentos de “solamente” 
“entities of the Executive branch” – 
solicitudes que, por las razones explicadas 
más arriba, son también excesivamente 
amplias (ver, por ejemplo, Objeciones a la 
Solicitud No. 39 supra). 

Consciente de lo anterior, Orla incluye en la 
lista de Documentos solicitados los términos 
(no definidos) “reports/studies, analyses, 
assessments, or valuations”. Sin embargo, 
su intento de crear una falsa apariencia de 
precisión y especificidad no prospera pues 
estos términos ya están incluidos en la 
definición amplia del término “Documents” 
de Orla.  

Dos, Orla solicita Documentos “relating to 
[…] other gold, silver, and/or copper 

Request and the applicable standard. The Request is directed 
to analyses prepared or relied upon in connection with mining 
projects and related governmental assessments; responsive 
Documents would, by their nature, reside with the ministries, 
agencies, or advisors responsible for mining, economic, and 
technical evaluation.  

Despite this, and without limiting the Request as framed by 
Orla, Orla understands that the documents would most likely 
be held by  MICI—and specifically within MICI’s DNRM and 
DCGM, which is the unit within the DNRM responsible for 
evaluating and calculating royalties. In addition, relevant 
Documents may also be held within the Ministerio de 
Economia y Finanzas de Panama (MEF) which has 
competence over economic policy, public finances, and the 
administration of State revenues. 

Further, Panama’s characterization of the Request is 
misplaced. The reference to “reports/studies, analyses, 
assessments, or valuations” does not attempt to create 
artificial precision, but rather reflects the range of terminology 
typically used to describe technical and economic materials of 
this kind. These terms are used to clarify the types of 
Documents sought, not to expand their scope beyond the 
defined subject matter of the Request. 

Likewise, the Request does not seek Documents concerning 
all mineral deposits in Panama without limitation. Rather, it is 
directed to a defined subject matter (technical and economic 
assessments of mineral deposits) and for a specific purpose, 
(to assess Panama’s position in relation to the Cerro Quema 
Project). That provides a sufficiently concrete framework for 
identifying responsive Documents within the meaning of 
Article 3(3)(a)(ii) of the IBA Rules. Nor is it required that Orla 
identify each individual deposit by name. The IBA Rules do 
not impose a requirement of exhaustive enumeration where 
the category of Documents can be identified by reference to 
objective criteria, as is the case here. 

Similarly, Panama overstates the effect of the listed criteria. 
The references to “value, technical characteristics, economic 
viability, development status, or prospectivity” are not 
intended to capture “every conceivable” document, but to 
reflect the standard categories of analysis used in evaluating 
mineral projects. These terms describe the types of 
assessments sought; they do not expand the Request beyond 
its defined subject matter. 

In practice, the Request calls for a reasonable, targeted search 
for documents of this nature within the State entities 
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methodologies, inputs, and 
assumptions employed by 
Orla’s experts at Secretariat 
and GME, including those 
relating to project viability, 
development prospects, costs, 
and expected cash flows. A 
comparison between the 
assumptions used in 
Panama’s contemporaneous 
analyses of other mining 
projects and those used in the 
Secretariat’s DCF valuation 
will allow the Tribunal to test 
the reasonableness of the 
valuation methodologies 
advanced by Orla’s experts 
and challenged by Panama. 

deposits in Panama” – depósitos que no 
identifica ni describe de una manera que 
permita su identificación. Por lo tanto, la 
solicitud abarca la totalidad de los depósitos 
minerales de oro, plata y cobre existentes en 
el territorio panameño – incluyendo no solo 
aquellos que son objeto de concesiones 
mineras vigentes, sino también aquellos que 
hayan sido identificados en estudios de 
prospección geológica, solicitudes de 
concesión, informes ambientales o cualquier 
otra actuación estatal.  

Tres, los cinco criterios alternativos 
empleados por Orla – “value, technical 
characteristics, economic viability, 
development status, or prospectivity” – 
cubren cualquier aspecto técnico, económico 
o regulatorio imaginable en relación con un 
depósito mineral. En la práctica, esto 
significaría que el Estado tendría que revisar 
los archivos de cada entidad estatal que haya 
tenido cualquier intervención en materia 
minera en busca de cualquier Documento 
que, de algún modo, se “relacion[e]” con 
cualquier depósito de oro, plata o cobre en 
todo el territorio nacional, durante un 
periodo de más de cuatro años.  

Es evidente que esta Solicitud busca imponer 
al Estado una carga manifiestamente 
desproporcionada e irrazonable para una 
solicitud de exhibición de documentos en un 
arbitraje internacional. 

Segundo, la solicitud de Orla es 
especulativa, pues no establece las bases 
para presumir que los Documentos 
solicitados “are reasonably believed to 
exist” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados. Por ejemplo, Orla no ha 
explicado por qué sería razonable presumir 

responsible for mining, technical evaluation, and economic 
assessment—not the undifferentiated review of all materials 
suggested by Panama.  

Existence and Possession, Custody or Control:  

The Request is not speculative and the requested Documents 
are reasonably believed to exist. 

As Panama acknowledges, and as set out at paragraph 28 of 
the introduction to these Replies to Panama’s Objections, the 
IBA Rules require a prima facie basis for believing documents 
exist, not proof of their existence. Orla merely has to 
demonstrate that “its assumption that the objecting party has 
the documents is a reasonable one” (see paragraph 27 of the 
introduction to these Replies). Panama’s attempt to shift the 
standard to one of certainty improperly heightens the 
threshold under Article 3(3)(a)(ii). 

States routinely obtain or rely upon technical and economic 
assessments of mineral deposits in connection with 
permitting, concessions, regulatory oversight, fiscal planning, 
and broader policy considerations. In addition, Panama 
acknowledges ongoing consideration of mining projects, 
including the reassessment of the Cobre Panamá mine. It is 
therefore reasonable to conclude that analyses of the type 
requested exist or have been considered.   

At a minimum, this establishes a reasonable basis to conclude 
that responsive Documents are likely to exist. To the extent 
Panama maintains that no such Documents exist, it may 
simply confirm that position; it has not done so. 

Further, because DNRM is an organ of the Republic of 
Panama, the document falls within Panama’s possession, 
custody, and control. 

Relevance and Materiality:  

Panama contends that the Request is unrelated to Orla’s case 
and seeks to introduce a new theory. Orla rejects this 
characterization. 

Panama has placed squarely in dispute the economic viability 
of the Cerro Quema Project and the methodologies and 
assumptions underlying Orla’s valuation 
(Counter-Memorial §5; CRA Report §§IV–VII; MRYR 
Report §VI). Documents reflecting Panama’s own 
contemporaneous assessments of other mineral deposits in the 
same jurisdiction are directly relevant to those issues. 
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la existencia de “assessments” o “analysis” 
de Panamá “relating to the value, technical 
characteristics, economic viability, 
development status, or prospectivity of other 
gold, silver, and/or copper deposits located 
in Panama”, ni relacionados con el valor, la 
viabilidad técnica, el estado de desarrollo o 
el potencial minero del proyecto Cobre 
Panamá. Panamá no es una compañía minera 
ni opera proyectos mineros. 

En la misma línea, ninguno de los 
documentos citados por Orla en la columna 
“Ref. to Submissions” permite presumir (ni 
mucho menos afirmar) la existencia de los 
Documentos solicitados. Como ya 
explicamos, la Sección 6 del Informe de 
Secretariat describe la valuación basada en el 
enfoque de ingresos (método DCF) realizada 
por Secretariat, la cual no guarda relación 
con (ni menciona) otros proyectos mineros 
en Panamá, ni mucho menos el proyecto 
Cobre Panamá. A su vez, la Sección 7 del 
Informe de Secretariat describe su valuación 
con base en el enfoque de mercado (método 
de comparables). Ninguna de las compañías 
ni de las transacciones consideradas como 
comparables por Secretariat se ubica en 
Panamá. Asimismo, Secretariat no considera 
que el proyecto Cobre Panamá sería 
comparable con el Proyecto Cerro Quema o 
relevante para su valuación. El párrafo del 
Memorial de Contestación citado por Orla 
tampoco permite presumir la existencia de 
los Documentos solicitados, pues se refiere a 
la conducta transparente y de buena fe del 
Estado en el trámite de la prórroga de las 
Concesiones de Oro y Plata 

 y no así a otros proyectos mineros en 
Panamá.  

Quien tiene la carga de probar, al menos 
prima facie, la existencia de los Documentos 
solicitados es Orla. El Tribunal no debe 
acoger el intento de Orla de invertir la carga 
probatoria, pretendiendo que Panamá - sin 
ninguna prueba - verifique la existencia de 
una categoría de Documentos 

In particular, such Documents are probative of the 
assumptions, inputs, and approaches applied by Panama in 
assessing mining projects, including factors bearing on 
viability, development timelines, costs, and expected returns. 
They also provide a basis for evaluating Panama’s position 
when assessing Cerro Quema as compared to other projects. 

Contrary to Panama’s suggestion, Orla is not seeking to 
introduce a new theory, but to obtain evidence that bears 
directly on the quantum case already pleaded and on issues the 
Tribunal must decide. This satisfies the relevance and 
materiality standard under Article 3(3)(b) of the IBA Rules. 

Panama argues that other deposits in Panama are not 
“comparable” to Cerro Quema and are therefore irrelevant. 
That objection misconstrues the purpose of the Request. The 
Request does not seek to substitute other projects as valuation 
comparators within the Secretariat’s market approach. Rather, 
it seeks contemporaneous analyses to inform the Tribunal’s 
assessment of the reasonableness of assumptions, specific 
inputs (i.e., operating and capital cost assumptions), and 
evaluations advanced by Panama across related mining 
contexts. 

Confidentiality:  

The Request does not seek commercially sensitive or 
proprietary information of Panama. 

Likewise, the Request does not seek sensitive or proprietary 
commercial information that is protected from disclosure. 
Rather, it is directed to Panama’s own assessments of other 
mining project found within its territory – a matter of 
regulatory and fiscal policy, not confidential commercial 
strategy. Nor has Panama identified any confidentiality 
regime (whether arising from a contract with a third party or 
otherwise) that would prohibit Panama’s disclosure of this 
information to Orla.   
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excesivamente amplia y totalmente 
especulativa. Esta Solicitud es, por lo tanto, 
inaceptable, pues, como explica la doctrina, 
la fase de exhibición de documentos no es 
una oportunidad para “trawl through 
documents to see if they support the 
applicant’s case”78. Las fishing expeditions 
como la que propone la Demandante (al 
especular sobre la existencia de los 
Documentos solicitados) no están permitidas 
en el arbitraje internacional. 

En segundo lugar, Orla no ha demostrado 
que los Documentos solicitados sean 
relevantes para su caso (tal y como fue 
presentado en la Demanda) ni materiales 
para la decisión del Tribunal (Reglas de la 
IBA, art. 3(3)(b)). Así lo demuestran, al 
menos, las siguientes cuatro circunstancias. 

Primero, Orla no hace ninguna distinción 
entre la relevancia de los Documentos 
solicitados (que se debe verificar respecto de 
la teoría del caso de la Parte solicitante) y su 
materialidad para una decisión del Tribunal. 
Ello, pues Orla sabe que los Documentos 
solicitados no tienen relevancia para su caso 
(tal y como lo planteó en la Demanda). En 
efecto, es engañosa la afirmación de Orla de 
que los Documentos solicitados serían 
“directly relevant to evaluating the 
consistency and reasonableness of 
Panama’s treatment of the Cerro Quema 
Project vis-à-vis other comparable projects” 
(el resaltado es nuestro). Como ya 
explicamos más arriba, ni Orla ni Secretariat 
identificaron proyectos comparables a Cerro 
Quema ubicados en Panamá. Por lo tanto, al 
no ser comparables con Cerro Quema según 
la misma Demandante, los “other gold, 
silver, and/or copper deposits located in 
Panama” objeto de la presente Solicitud son 
irrelevantes. 

La exhibición de documentos no es la etapa 
procesal adecuada para que Orla solicite 
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Documentos que no guardan relación con los 
argumentos planteados en la Demanda, en 
un intento de mejorar su teoría del caso, ni 
para que Orla plantee una nueva teoría del 
caso. 

Segundo, con esta solicitud, Orla pretende 
invertir la carga probatoria. Así lo confirma 
(i) la ausencia de cualquier referencia al 
Memorial en la columna “Ref. to 
submissions” y (ii) el hecho de que el punto 
de partida de su pretendida justificación son 
dos argumentos de Panamá. Orla reconoce 
que los Documentos objeto de esta Solicitud 
serían relevantes pues Panamá argumentó 
que la factibilidad del Proyecto Cerro 
Quema no ha sido demostrada (“Panama 
disputes Orla’s claim for damages 
contending that the Project lacked economic 
viability and that the expert opinions of 
Secretariat and GME on the value of the 
Cerro Quema Project are overstated and 
speculative. The requested Documents are 
relevant and material to assessing these 
issues”) y cuestionó la fiabilidad de las 
conclusiones de Secretariat y el Sr. Gemell 
(“Panama has placed in dispute the 
methodologies, inputs and assumptions 
employed by Orla’s experts at Secretariat 
and GME”) (el resaltado es nuestro). En 
otras palabras, los Documentos solicitados 
se relacionan con el caso de Panamá y no así 
con los argumentos invocados por Orla, 
como demuestra el hecho que los peritos de 
Orla no han considerado ningún otro 
proyecto minero en Panamá dentro del 
método de comparables. 

Tercero, consciente de lo anterior, Orla 
pretende justificar la relevancia de los 
Documentos solicitados con base en 
“Panama’s ongoing reassessment of the 
Cobre Panamá mine and the Government’s 
consideration of a potential restart of that 
project, as reported in the media.” Sin 
embargo, Orla no explica (pues no puede) 
por qué el estado del proyecto Cobre Panamá 
sería relevante para determinar el valor 
económico del Proyecto Cerro Quema – este 
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último se encuentra en otro estado de 
desarrollo (inferior) y tiene otras 
características (lo que explica que 
Secretariat no hubiese considerado Cobre 
Panamá como comparable con el proyecto 
Cerro Quema). 

Cuarto, el ámbito temporal de la solicitud 
(“hasta la fecha presente”) excede la fecha 
de la supuesta expropiación (el 15 de 
diciembre de 2023), así como la fecha de 
valuación propuesta por la misma Orla (el 31 
de diciembre de 2024). Orla no hace ningún 
esfuerzo por explicar por qué Documentos 
posteriores a estas fechas – asumiendo que 
existieran (quod non) – serían relevantes 
para su caso. 

En tercer lugar, y sin perjuicio de lo 
anterior, los Documentos solicitados 
relativos al proyecto Cobre Panamá y otras 
operaciones mineras activas o en desarrollo, 
de existir (quod non), involucrarían 
información comercial y financiera 
altamente sensible y confidencial de terceros 
(características geológicas, potencial 
minero, viabilidad económica, estado de 
desarrollo etc.), cuya divulgación podría 
causar perjuicio comercial a dichos terceros 
y al Estado. Esta solicitud constituye un 
abuso de la etapa de exhibición de 
documentos, pues Orla busca obtener 
información confidencial sobre posibles 
competidores en la industria minera. Por lo 
tanto, el Estado objeta a la solicitud de Orla 
conObase en el artículo 9(2)(e) de las 
Reglas de la IBA.  

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal rechace 
esta Solicitud. 

88. The documentation and 
underlying analysis or economic 
model prepared in connection with 
the Department of Environmental 
Assessment (“DIEORA”) 
technical inspection report dated 

Counter-
Memorial §5 

C-0059-SPA  
C-0200-SPA 

The requested Documents are 
relevant and material to the 
issue of quantum and in 
particular the feasibility of the 
Cerro Quema Project which is 
disputed by Panama.   

El Estado objeta a esta solicitud, por 
las siguientes tres razones, cada una 
suficiente por sí misma para rechazar la 
solicitud de Orla  

En primer lugar, la Solicitud no 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of the requested 
Documents in full. 

Specificity: 

Contrary to Panama’s misguided argument, the Request does 

Granted. 
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June 22, 2016 (C-0059, p. 5). 

 

Panama argues that Orla has 
not demonstrated the 
feasibility of the Cerro Quema 
Project and that the DCF 
valuation prepared by Orla’s 
experts at Secretariat and 
GME is overstated and 
speculative (Counter-
Memorial §5). Yet 
DEIORA’s report 
recommended approval of 
Orla’s Category III EsIA 
application for the Cerro 
Quema Project after several 
rounds of additional requests 
for information and review by 
multiple Panamanian 
agencies and departments. As 
such, the requested 
Documents are relevant and 
material to assessing 
Panama’s own 
contemporaneous assessment 
of the Project’s feasibility. 
The requested Documents are 
also relevant and material to 
assessing the underlying 
analysis and financial and 
technical assumptions made 
by Panama in its own 
contemporaneous assessment 
of the Cerro Quema Project’s 
viability, and to compare 
Panama’s own 
contemporaneous 
assessments with the 
methodology and 
assumptions used by Orla’s 
experts in their DCF valuation 
as well as the criticisms of the 
same offered by Panama’s 
experts. 

contiene “una descripción 
suficientemente detallada […] de la 
concreta y específica categoría de 
Documentos requeridos que 
razonablemente se crea que existen” 
(Reglas de la IBA, artículo 3(3)(a)(ii)) 
y, por lo tanto, resulta excesivamente 
gravosa (Reglas de la IBA, artículo 
9(2)(c)). 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”.  Al contrario, la Solicitud 
es tan amplia que resulta imposible para 
el Estado saber en qué y cuántos 
archivos tendría que buscar los 
Documentos solicitados. Orla requiere 
Documentos (aunque utiliza el término 
indefinido “documentation” sin 
explicar por qué) preparados “in 
connection with” el Informe técnico de 
evaluación del estudio de impacto 
ambiental denominado: Proyecto 
Minero Cerro Quema para la 
Extracción de Óxidos de Oro (C-59). 
Orla no indica quién habría preparado 
los Documentos solicitados ni para 
quién, en qué periodo de tiempo, cuál 
sería su propósito, ni en posesión de qué 
entidad se encontrarían. 

Segundo, la solicitud de Orla es 
especulativa, pues no establece las 
bases para presumir que los 
Documentos solicitados “are 
reasonably believed to exist” (Reglas de 
la IBA, art. 3(3)(a)(ii)). Como se 
explicó anteriormente, si bien Orla 
afirma genéricamente que habría 
“evidence confirming that the types of 
Documents being requested are in 
existence or very likely to be in 
existence”, no ha identificado la 

identify a narrow and discrete category of documents: namely, 
(i) Documents prepared for a specific Panamanian 
Government department (i.e., the DIEORA); (ii) which were 
specifically prepared in connection with a specific report (i.e., 
the technical evaluation report issued by the DIEORA dated 
June 22, 2016 (C-0059-SPA)); and (iii) which deal with a 
specific subject matter (i.e., the analysis or economic models 
underlying the report). This is a plainly defined subject matter, 
limited to a specific report, a specific administrative process 
(the environmental impact assessment), and a defined set of 
materials (analyses and supporting documentation associated 
with that report). 

The IBA Rules do not require a requesting party to identify 
precise custodians or to reconstruct the internal allocation of 
responsibilities within a State in order to satisfy 
Article 3(3)(a)(ii). Where, as here, the Request is anchored to 
a specific identified report, the category of Documents sought 
is inherently identifiable and does not require an 
undifferentiated search across the entire State apparatus. 

Panama’s contention that the Request is impermissibly broad 
because it refers to Documents prepared “in connection with” 
that report mischaracterizes the Request. That formulation 
reflects the reality that such reports are based on underlying 
analyses and inputs. It does not render the Request open-
ended. 

Existence and Possession, Custody or Control: 

The Request is not speculative, and the Documents are 
reasonably believed to exist. 

As Panama acknowledges, and as set out at paragraph 28 of 
the introduction to these Replies to Panama’s Objections, the 
IBA Rules require a prima facie basis for believing documents 
exist, not proof of their existence. Orla merely has to 
demonstrate that “its assumption that the objecting party has 
the documents is a reasonable one” (see paragraph 27 of the 
introduction to these Replies). Panama’s attempt to shift the 
standard to one of certainty improperly heightens the 
threshold under Article 3(3)(a)(ii). 

The report at C-0059-SPA is a technical evaluation of the 
Project’s environmental impact study prepared following an 
iterative review process involving multiple agencies. Such 
reports are, by their nature, based on underlying analyses, 
technical assessments, and internal memoranda, including 
those referenced in the report itself. It is therefore reasonable 
to expect that Documents reflecting those underlying analyses 
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supuesta evidencia que permitiría llegar 
a esta conclusión respecto de los 
Documentos solicitados. En particular, 
la prueba C-59 sobre la que se basa esta 
Solicitud es un “Informe técnico de 
evaluación del estudio de impacto 
ambiental denominado: Proyecto 
Minero Cerro Quema para la 
Extracción de Óxidos de Oro” (C-59, 
pág. 1). No es un “technical inspection 
report” como indica Orla. Los 
documentos subyacentes son, como lo 
indica el mismo C-59, los documentos 
que conforman el estudio de impacto 
ambiental. Asimismo, el Informe C-59 
contiene, en la sección “Antecedentes” 
(Sección II, págs. 1-5), la lista de la 
documentación que fue analizada por 
sus autores. Teniendo en cuenta la 
formulación de su Solicitud, Orla 
parece considerar que existirían otros 
documentos, otros análisis e incluso un 
modelo económico “prepared in 
connection with” el Informe C-59. Orla 
no explica por qué sería razonable 
presumir que tales Documentos 
existirían (sobre todo cuando no han 
sido mencionados en el Informe, como 
es, por ejemplo, el caso del supuesto 
modelo solicitado por Orla). Esta 
Solicitud es, claramente, una fishing 
expedition. 

En la misma línea, los documentos 
citados por Orla en la columna “Ref. to 
Submissions” no asisten a la 
Demandante. El Memorial de 
Contestación de Panamá tampoco 
permite presumir la existencia de los 
Documentos solicitados, ya que ni 
siquiera los menciona (al contrario de lo 
alegado por Orla). Por último, Orla cita 
el anexo C-200, el Informe técnico de 

and, where applicable, supporting calculations or evaluations, 
were prepared or considered in the course of that process, and 
that Panama would be in the possession, custody or control of 
such documents.  

Panama asserts that Orla already has access to the relevant 
materials through the environmental impact study file. That 
assertion is not supported. 

The Request seeks Documents prepared or relied upon by the 
State in connection with its evaluation, including internal 
analyses or memoranda that would not necessarily form part 
of the publicly available file.   

To the extent Panama contends that no such additional 
Documents or analyses exist beyond those expressly listed in 
the report at C-0059-SPA, it can simply confirm that position. 
It has not done so. 

Relevance and Materiality: 

Panama contends that the Request is unrelated to Orla’s case 
and directed to issues outside the scope of the dispute. Orla 
rejects this characterization. 

Panama has placed in dispute the feasibility and economic 
viability of the Cerro Quema Project and has challenged the 
assumptions underlying Orla’s DCF valuation 
(Counter-Memorial §5). The DIEORA report, which 
recommended approval of the Cerro Quema Project’s 
Category III EsIA, reflects Panama’s contemporaneous 
assessment of the Project in a regulatory context following 
detailed technical review. 

Documents reflecting the underlying analyses considered in 
that process are directly relevant to understanding the basis on 
which the State evaluated the Cerro Quema Project at the time, 
including technical and economic considerations informing its 
assessment. These Documents are therefore probative of the 
broader factual context in which feasibility and viability are 
now disputed. 

Contrary to Panama’s suggestion, Orla is not seeking to 
introduce a new theory, but to obtain evidence that bears 
directly on the quantum case already pleaded and on issues the 
Tribunal must decide. This satisfies the relevance and 
materiality standard under Article 3(3)(b) of the IBA Rules. 

Panama argues that the DIEORA report is not a feasibility 
study and that the underlying analysis would therefore not be 
relevant to commercial viability. That argument misses the 
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evaluación del estudio de impacto 
ambiental del 19 de mayo de 2021, sin 
explicar, sin embargo, por qué este 
documento permitiría presumir que los 
Documentos solicitados existen (y 
también sin explicar por qué este 
Informe de 2021 sería relevante, como 
explicamos más abajo). 

Quien tiene la carga de probar, al menos 
prima facie, la existencia de los 
documentos solicitados es Orla. El 
Tribunal no debe acoger el intento de 
Orla de invertir la carga probatoria, 
pretendiendo que Panamá - sin ninguna 
prueba - verifique la existencia de una 
categoría de Documentos 
excesivamente amplia y totalmente 
especulativa. Esta Solicitud es, por lo 
tanto, inaceptable, pues, como explica 
la doctrina, la fase de exhibición de 
documentos no es una oportunidad para 
“trawl through documents to see if they 
support the applicant’s case”79. Las 
fishing expeditions como la que 
propone la Demandante (al especular 
sobre la existencia de los documentos 
solicitados) no están permitidas en el 
arbitraje internacional. 

En segundo lugar, Orla no ha 
demostrado que los documentos 
solicitados sean relevantes para su caso 
(tal y como fue presentado en la 
Demanda) ni materiales para la decisión 
del Tribunal (Reglas de la IBA, art. 
3(3)(b)). La alegación genérica de que 
los Documentos solicitados serían 
“relevant and material to the issue of 
quantum and in particular the 

point.  The Request does not assume that the DIEORA report 
constitutes a full feasibility study. Rather, it seeks the 
underlying analyses considered by the State in evaluating the 
Project, which are relevant to understanding how the Project 
was assessed in practice. Evidence of contemporaneous State 
evaluation – even in a regulatory context – remains probative 
of the factual issues in dispute. 
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feasibility of the Cerro Quema Project” 
es insuficiente y carece de sustento. Así 
lo demuestran las siguientes cuatro 
circunstancias. 

Primero, Orla no hace ninguna 
distinción entre la relevancia de los 
Documentos solicitados (que se debe 
verificar respecto de la teoría del caso 
de la Parte solicitante) y su materialidad 
para una decisión del Tribunal. Ello, 
pues Orla sabe que los Documentos 
solicitados no tienen relevancia para su 
caso (tal y como fue planteado en la 
Demanda). Así lo demuestra el hecho 
de que, en la columna “Ref. to 
submissions”, Orla no ha incluido 
ninguna referencia a la Demanda, ni a 
los informes de sus peritos. 

Pro memoria, como ya explicamos en 
relación con la Solicitud No. 84 supra, 
Orla y sus expertos asumen, 
implícitamente (y sin probarlo), que el 
Proyecto Cerro Quema sería factible. 
Ni esta suposición ni el reclamo 
económico de Orla (tal y como fue 
formulado en la Demanda) se basan en 
afirmaciones o análisis 
contemporáneos de Panamá (ni, mucho 
menos, en el informe técnico del 22 de 
junio de 2016 (C-59)). En efecto, ni el 
Sr. Gemell ni Secretariat mencionan 
este informe en sus informes 
respectivos.  

La exhibición de documentos no es la 
etapa procesal adecuada para que Orla 
solicite Documentos que no guardan 
relación con los argumentos planteados 
en la Demanda, en un intento de 
mejorar su teoría del caso, ni para que 
Orla plantee una nueva teoría del caso. 
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Segundo, al intentar justificar esta 
Solicitud, Orla incurre en un non 
sequitur. El hecho de que, en junio de 
2016, DIEORA hubiera “recommended 
approval of Orla’s Category III EsIA 
application for the Cerro Quema 
Project” no prueba la factibilidad del 
Proyecto Cerro Quema.  

Por una parte, DIEORA no tenía como 
mandato (ni el informe técnico de junio 
de 2016 (C-59) tenía como objetivo) 
analizar la factibilidad del Proyecto 
Cerro Quema. El Informe del 22 de 
junio de 2016 no es un estudio de 
factibilidad del Proyecto Cerro Quema, 
sino una evaluación técnica del estudio 
de impacto ambiental presentado por 
Orla, como indica su nombre. Como 
Panamá ya explicó en la Contestación, 
al día de hoy, el Proyecto Cerro Quema 
no ha sido objeto de ningún estudio de 
factibilidad (Contestación, párr. 9).   

Por otra parte, cabe recordar que, en 
junio de 2016, solo estaba disponible el 
PFS 2014, el cual planteaba un proyecto 
minero sustancialmente distinto de los 
PFS 2021 y 2022, que son la base de la 
cuantificación de daños de Secretariat 
(Contestación, párrs. 1014-1016). Su 
factibilidad – incluso asumiendo que 
hubiese sido demostrada (quod non) – 
no prueba la factibilidad del Proyecto 
Cerro Quema tal y como fue 
modificado por los PFS 2021 y 2022. 
Prueba de ello es que Orla contrató a 
ERM Consultants Canada Ltd. 
(“ERM”) para realizar un análisis de si 
el estudio de impacto ambiental 
presentado al Estado cumplía, dados los 
cambios del Proyecto posteriores a 
2015, con los requisitos de la 
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legislación ambiental panameña y los 
International Finance Corporation 
Performance Standards. ERM 
recomendó la realización de varios 
estudios y mejoras en el Proyecto para 
cumplir la normativa ambiental y “close 
the gaps” (C-14, Sección 26.7, pág. 443 
del PDF). 

Tercero, en la medida en que Orla 
pretenda basarse en la referencia, en el 
Informe C-59, al memorando 
MEMORANDO-UNECA-021-2016, 
que indica que “los indicadores de 
viabilidad económica estimados con 
esta nueva información (valor actual 
neto económico, relación 
beneficio/costo) resultan positivos” (C-
59, pág. 5), dicha referencia no asiste a 
la Demandante. El referido análisis 
realizado por UNECA en el marco de la 
evaluación del estudio de impacto 
ambiental, tiene un propósito y alcance 
distintos a un estudio de factibilidad 
comercial o técnica de un proyecto 
minero. Se trata de un análisis de costo-
beneficio para determinar si el proyecto 
es “económica y socialmente viable” 
desde la perspectiva de la aprobación 
ambiental, no de una evaluación de la 
rentabilidad comercial del proyecto 
para un inversionista privado. Además, 
dicho análisis se basó en la información 
disponible en 2016, y no en los PFS 
2021 y 2022, en los que basa su 
cuantificación. Por lo tanto, incluso si 
existiera documentación adicional 
relativa a dicho análisis, la misma no 
sería relevante ni material para el 
reclamo de Orla. 

Cuarto, con esta Solicitud, Orla 
pretende invertir la carga probatoria. 
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Así lo confirma (i) la ausencia de 
cualquier referencia al Memorial en la 
columna “Ref. to submissions” y (ii) el 
hecho de que el punto de partida de su 
pretendida justificación es el argumento 
de Panamá sobre la falta de prueba de 
que el Proyecto Cerro Quema hubiese 
sido factible (“Panama argues that 
Orla has not demonstrated the 
feasibility of the Cerro Quema Project 
and that the DCF valuation prepared 
by Orla’s experts at Secretariat and 
GME is overstated and speculative”) (el 
resaltado es nuestro). 

En tercer lugar, Orla no ha identificado 
ningún Documento solicitado que no se 
encuentre en su posesión, custodia y/o 
control (Reglas de la IBA, art. 3.3 
(c)(i)). Como explicamos en relación 
con la Solicitud No. 4 supra, Orla ya 
tiene acceso al expediente del estudio 
de impacto ambiental, que contiene los 
Documentos subyacentes al Informe C-
59. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal 
rechace esta Solicitud. 

89. The Documents and/or 
underlying analysis prepared by or 
relied on by Panama between July 
2021 and November 2023 
to forecast the production or 
consumption data sets, including 
ore production, metallurgical 
recovery rates, use of natural 
resources at the Cerro Quema 
Project (such as water and fuel). 

 

Gemell 
Report §§6-9  

Secretariat 
Report §6.B 

Counter-
Memorial §5  

MRYR 
Report §VI 

The requested Documents are 
relevant and material to the 
issue of quantum and in 
particular the technical 
forecasts and assumptions to 
be used to value the Cerro 
Quema Project which Orla 
claims it lost as a result of 
Panama’s actions in breach of 
the Treaty.   

Panama’s own 
contemporaneous forecasts 
and analyses are relevant and 
material to assessing the 

El Estado objeta a esta Solicitud, por 
las siguientes dos razones, cada una 
suficiente por sí misma para rechazar la 
Solicitud de Orla. 

En primer lugar, la Solicitud no 
contiene “una descripción 
suficientemente detallada […] de la 
concreta y específica categoría de 
Documentos requeridos que 
razonablemente se crea que existen” 
(Reglas de la IBA, artículo 3(3)(a)(ii)) 
y, por lo tanto, resulta excesivamente 
gravosa (Reglas de la IBA, artículo 

Panama’s objections to the Request are misguided and should 
be rejected for the reasons stated below. 

Specificity:  

Contrary to Panama’s misguided argument, the request calls 
for a narrow and specific category of Documents, namely (i) 
Documents prepared over a two-year, fourth month period, (ii) 
which were prepared by or relied upon by Panama, and (iii) 
which were used to forecast specific production aspects of the 
Cerro Quema project including the production or consumption 
data sets, ore production, metallurgical recovery rates, and use 
of natural resources at the Cerro Quema site (such as water 
and fuel). This is a plainly defined subject matter, limited to a 
specific project (Cerro Quema), a defined set of technical 
parameters (production, recovery, and resource usage), and a 

. 

Granted. 
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forecasted production 
schedule in the Gemell Model 
which was used by Secretariat 
in its DCF valuation of the 
Cerro Quema Project, and 
which was criticized by 
Panama’s experts as regards 
production, recovery and 
resource usage.  Specifically, 
the requested Documents will 
assist the Tribunal in 
evaluating Panama’s 
criticisms of the Gemell 
Model and determine whether 
Panama’s criticisms of the 
production and resource-use 
assumptions in the Gemell 
Modell are consistent with 
Panama’s own technical 
assessments at the time.  

9(2)(c)). Esta Solicitud es un claro 
ejemplo de fishing expedition abusiva, 
quizás aceptable en el contencioso ante 
las cortes estadounidenses, pero no en 
arbitraje internacional. 

Primero, la categoría de Documentos 
solicitados por Orla no es “concreta y 
específica”. Al contrario, la Solicitud es 
tan amplia que resulta imposible para el 
Estado saber en qué y cuántos archivos 
tendría que buscar los Documentos 
solicitados. 

Uno, Orla solicita Documentos y/o 
“underlying analysis” preparados por 
“Panamá” o con base en los cuales 
“Panamá” habría supuestamente 
proyectado “the production or 
consumption data sets”. Orla define el 
término “Panamá” como “the Republic 
of Panama, including all of its organs, 
ministries, agencies, instrumentalities, 
and subdivisions, whether at the 
national or local level, and all 
ministers, officials, employees, 
representatives, consultants and agents 
thereof, as well as any entity exercising 
governmental authority on behalf of the 
Republic of Panama or otherwise 
acting on the instructions of, or under 
the direction or control of, the Republic 
of Panama” (el resaltado es nuestro); es 
decir, miles de personas físicas y 
jurídicas en todo el país. Esta definición 
es excesivamente amplia. En efecto, 
con esta solicitud, Orla pretende que el 
Estado revise todos los archivos de 
todos los funcionarios públicos de todas 
las entidades o empresas estatales, así 
como de todos los empleados de todos 
sus representantes, consultores o 
agentes, en Panamá y fuera del país (ya 

defined type of material (analyses and supporting data). 

The IBA Rules do not require a requesting party to identify 
precise custodians or to reconstruct the internal allocation of 
responsibilities within a State in order to satisfy 
Article 3(3)(a)(ii). Where, as here, the Request targets core 
technical inputs used in assessing mining projects, responsive 
Documents would be concentrated within the relevant 
ministries, agencies, or advisors responsible for technical or 
economic evaluation.  

Despite this, and without limiting the request as framed by 
Orla, the responsive Documents would most likely be held by 
MICI – and specifically within MICI’s DNRM and the 
DGCM, which is the unit within the DNRM responsible for 
evaluating and calculating royalties. In addition, relevant 
Documents may also be held within the Ministerio de 
Economia y Finanzas de Panama (MEF) which has 
competence over economic policy, public finances, and the 
administration of State revenues 

Nor does the inclusion of illustrative categories render the 
Request impermissibly broad. Those examples clarify the 
types of data sought and do not expand the Request beyond its 
defined scope. 

Possession, Custody or Control: 

Because DNRM is an organ of the Republic of Panama, the 
document falls within Panama’s possession, custody, and 
control. 

Existence:  

The Request is not speculative and the Documents are 
reasonably believed to exist. 

As set out at paragraph 28 of the introduction to these Replies 
to Panama’s Objections, the IBA Rules require a prima facie 
basis for believing documents exist, not proof of their 
existence. Orla merely has to demonstrate that “its assumption 
that the objecting party has the documents is a reasonable 
one” (see paragraph 27 of the introduction to these Replies). 
Panama’s attempt to shift the standard to one of certainty 
improperly heightens the threshold under Article 3(3)(a)(ii). 

Production data, recovery rates, and resource usage are 
standard technical inputs in the assessment of mining projects. 
Panama has directly engaged with and criticized the 
assumptions underlying the Gemell Model and Secretariat’s 
DCF valuation with respect to these very parameters 
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que, por ejemplo, los consultores y/o 
agentes pueden encontrarse en 
cualquier país del mundo). La lista de 
los posibles autores y/o recipientes de 
los Documentos solicitados es tan 
amplia que es prácticamente imposible 
identificarlos con precisión, mucho 
menos buscar los Documentos 
solicitados (asumiendo, quod non, que 
existan) en sus archivos. La Solicitud es 
incluso más amplia que aquellas en las 
que Orla pretende obtener Documentos 
de “solamente” “entities of the 
Executive branch” – solicitudes que, 
por las razones explicadas más arriba, 
son también excesivamente amplias 
(ver, por ejemplo, Objeciones a la 
Solicitud No. 39 supra). 

Dos, Orla pretende generar una falsa 
impresión de precisión y especificidad 
de la Solicitud, indicando que incluiría 
“ore production, metallurgical 
recovery rates, use of natural resources 
at the Cerro Quema Project (such as 
water and fuel)”. Sin embargo, en sus 
comentarios generales, Orla aclara que 
“‘including’ means ‘including but not 
limited to’”. Por lo tanto, los 
Documentos que busca obtener Orla 
son todos aquellos preparados y/o 
utilizados por “Panamá” – 
supuestamente – para proyectar “the 
production or consumption data sets” 
para Cerro Quema.  

Es evidente que esta solicitud busca 
imponer al Estado una carga 
manifiestamente desproporcionada e 
irrazonable para una solicitud de 
exhibición de documentos en un 
arbitraje internacional. 

Segundo, la Solicitud de Orla es 

(Counter-Memorial §5; MRYR Report §VI). It follows that 
Panama would have considered or relied upon these same 
categories of technical inputs in forming its position. 

Panama’s assertion that it is not a mining operator does not 
address the applicable standard. The Request is directed not 
only to analyses prepared by the State, but also to those 
prepared or relied upon by it, including through project 
documentation, feasibility materials, or input from technical 
advisors. Moreover, while Panama may not operate mines, it 
nevertheless held an economic interest in the Cerro Quema 
Project through its NSR royalty (as well as through the tax 
revenues the Project would generate). It is therefore 
appropriate to examine the production assumptions, forecasts, 
and inputs on which Panama relied in assessing the value of 
that interest. The Request does not presume that Panama 
developed its own production models or maintained in-house 
engineering capabilities; rather, it seeks to identify the 
information—whether internally generated or externally 
sourced—that informed Panama’s valuation of its own 
economic stake. 

At a minimum, this establishes a reasonable basis to conclude 
that responsive Documents are likely to exist. To the extent 
Panama maintains that no such Documents exist, it may 
simply confirm that position; it has not done so. 

The Request is targeted to a defined set of technical inputs 
central to the valuation dispute in this arbitration. It does not 
seek to “trawl” for documents, but to obtain materials directly 
relevant to testing assumptions that Panama has itself put in 
issue. 

Similarly, Panama’s argument that the Project was not yet 
operational does not render the Request speculative. The 
Request concerns projected technical inputs used in economic 
evaluation, not operational data. Such projections are 
routinely considered in assessing mining projects at the 
development stage and form a core part of valuation exercises.  
While Panama is not a mining company, Panama held an 
economic interest in the Project through the NSR Royalty as 
well as other taxes that would have been generated from the 
Project. It is undoubtedly relevant to see what data Panama 
relied upon to prepare the relevant forecasts which it would 
have used to value this interest.   

Relevance and Materiality: 

Panama contends that the Request is unrelated to Orla’s case 
and seeks to advance a new theory. Orla rejects this 
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especulativa, pues no establece las 
bases que permitan presumir que los 
documentos solicitados “are 
reasonably believed to exist” (Reglas de 
la IBA, art. 3(3)(a)(ii)). Como se 
explicó anteriormente, si bien Orla 
afirma genéricamente que habría 
“evidence confirming that the types of 
Documents being requested are in 
existence or very likely to be in 
existence”, no ha identificado la 
supuesta evidencia que permitiría llegar 
a esta conclusión respecto de los 
Documentos solicitados. Por ejemplo, 
Orla no ha explicado por qué sería 
razonable presumir que, entre julio de 
2021 y diciembre de 2023, “Panamá” 
habría proyectado “the production or 
consumption data sets” de Cerro 
Quema (por ejemplo, la producción de 
mineral del Proyecto, el porcentaje de 
recuperación metalúrgica etc.). Como 
ya explicamos, Panamá no es una 
compañía minera ni opera proyectos 
mineros. Asimismo, Orla no explica 
por qué el Estado habría proyectado la 
producción o los costos de un Proyecto 
cuya exploración todavía estaba en 
curso, y cuya construcción no había 
comenzado y que, en caso de realizarse, 
tardaría varios años (como explicamos 
en la Solicitud No. 85 supra). También 
es llamativo que Orla ni siquiera intenta 
explicar por qué estas fechas (julio de 
2021 a noviembre de 2023) serían 
pertinentes para definir la categoría de 
Documentos solicitados. 

En la misma línea, ninguno de los 
documentos citados por Orla en la 
columna “Ref. to submissions” permite 
presumir (ni mucho menos afirmar) la 
existencia de los Documentos 

characterization. 

Orla’s damages claim is based, in part, on a DCF valuation of 
the Cerro Quema Project, which incorporates assumptions 
regarding production, metallurgical recovery, and resource 
usage (Gemell Report §§6–9; Secretariat Report §6.B). 
Panama, in turn, has specifically challenged those 
assumptions. 

Documents reflecting Panama’s own contemporaneous 
consideration of those same inputs are directly relevant to 
assessing the reasonableness of the competing technical 
assumptions before the Tribunal. In particular, such 
Documents are probative of the parameters that were 
considered or relied upon in evaluating the Project, and permit 
a comparison with the assumptions adopted in the Gemell 
Model. 

Contrary to Panama’s suggestion, Orla is not advancing a new 
theory, but seeking documents that bear directly on quantum 
and on the credibility and consistency of Panama’s criticisms 
of Orla’s valuation. This satisfies the relevance and materiality 
standard under Article 3(3)(b) of the IBA Rules. 
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solicitados. Las Secciones 6 a 9 del 
Informe Gemell describe los tres 
escenarios de producción que el Sr. 
Gemell desarrolló para proyectar la 
producción futura e hipotética de Cerro 
Quema (asumiendo que el Proyecto 
llegase a ser construido y entrase en 
producción). Pero esas Secciones del 
Informe Gemell no contienen ninguna 
referencia a proyecciones que 
“Panamá” habría elaborado entre julio 
de 2021 y diciembre de 2023. 
Asimismo, la Sección 6.B del Informe 
de Secretariat  describe la valuación del 
Proyecto Cerro Quema que Secretariat 
realizó con base en el método DCF, 
pero tampoco se refiere a proyecciones 
realizadas por y/o para “Panamá” 
durante dicho periodo. Por último, el 
Memorial de Contestación y el Informe 
de los Ings. Rossi y Roditis tampoco 
permiten presumir ni afirmar que los 
Documentos solicitados existen. En 
este contexto, llama la atención la 
ausencia de cualquier referencia a la 
Demanda o al Informe de Secretariat, 
peritos valuadores de Orla.  

En segundo lugar, Orla no ha 
demostrado que los documentos 
solicitados sean relevantes para su caso 
(tal y como fue presentado en la 
Demanda) ni materiales para la decisión 
del Tribunal (Reglas de la IBA, art. 
3(3)(b)). La alegación genérica de que 
los Documentos solicitados serían 
“relevant and material to the issue of 
quantum and in particular the technical 
forecasts and assumptions to be used to 
value the Cerro Quema Project” es 
insuficiente y carece de sustento. Así lo 
confirman las siguientes dos 
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circunstancias. 

Primero, Orla no hace ninguna 
distinción entre la relevancia de los 
Documentos solicitados (que se debe 
verificar respecto de la teoría del caso 
de la Parte solicitante) y su materialidad 
para una decisión del Tribunal. Ello, 
pues Orla sabe que los Documentos 
solicitados no tienen relevancia para su 
caso (tal y como lo planteó en la 
Demanda).  

Como ya explicamos en las objeciones 
a otras solicitudes, la posición 
defendida por Orla es que los daños que 
supuestamente sufrió como 
consecuencia de la conducta de Panamá 
se deben valuar ex post (a la fecha del 
Laudo) con base en el método de flujo 
de fondos descontado (DCF) del 
enfoque de ingresos. El reclamo 
económico de Orla descrito en los 
informes de Gemell y Secretariat no se 
basa en ninguna valuación del Proyecto 
Cerro Quema ni en proyecciones 
supuestamente realizadas por Panamá. 
De hecho, ni la Demanda ni el Informe 
de Secretariat mencionan la existencia 
(ni mucho menos alegan la relevancia) 
de tales proyecciones. 

La exhibición de documentos no es la 
etapa procesal adecuada para que Orla 
solicite Documentos que no guardan 
relación con los argumentos planteados 
en la Demanda, en un intento de 
mejorar su teoría del caso, ni para que 
Orla plantee una nueva teoría del caso. 

Segundo, con esta Solicitud, Orla 
pretende invertir la carga probatoria. 
Así lo confirma (i) la ausencia de 
cualquier referencia al Memorial en la 
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columna “Ref. to submissions” y (ii) el 
hecho de que el punto de partida de su 
pretendida justificación es el argumento 
de Panamá sobre la falta de fiabilidad 
de las conclusiones del Sr. Gemell (Orla 
se menciona, en particular, “the 
forecasted production schedule in the 
Gemell Model which was used by 
Secretariat in its DCF valuation of the 
Cerro Quema Project, and which was 
criticized by Panama’s experts as 
regards production, recovery and 
resource usage”) (el resaltado es 
nuestro). En otras palabras, los 
Documentos solicitados se relacionan 
con el caso de Panamá y no así con los 
argumentos invocados por Orla. 

Por todo lo anterior, el Estado solicita 
respetuosamente que el Tribunal 
rechace esta Solicitud. 

90. Documentation and 
underlying analysis prepared by or 
relied on by Panama between July 
2021 and November 2023 to 
estimate the amount and timing of 
capital closing costs and site 
restoration costs for the Cerro 
Quema Project. 

 

Gemell 
Report §§6-9  

Secretariat 
Report 
§§6.B, 6.4  

Counter 
Memorial 
¶1006  

MRYR 
Report 
§VI.A.e 

The requested Documents are 
relevant and material to the 
issue of quantum and in 
particular the cost projection 
to be used to value the Cerro 
Quema Project which Orla 
claims it lost as a result of 
Panama’s actions in breach of 
the Treaty.   

Panama disputes several of 
the cost inputs used in 
Secretariat’s DCF analysis 
and the underlying cost 
projections in the Gemell 
Model, including assumptions 
relating to capital costs and 
end-of-life expenditures, and 
which were drawn from 
several contemporaneous 
documents including the PFS 
that Orla commissioned for 
the Cerro Quema Project.  The 
requested Documents are also 

El Estado objeta a esta solicitud por las 
razones, mutatis mutandis, explicadas en la 
Solicitud No. 89 supra. En particular: 

En primer lugar, la Solicitud de Orla es 
especulativa, pues no establece las bases que 
permitan presumir que los documentos 
solicitados “are reasonably believed to 
exist” (Reglas de la IBA, art. 3(3)(a)(ii)). 
Como se explicó anteriormente, si bien Orla 
afirma genéricamente que habría “evidence 
confirming that the types of Documents 
being requested are in existence or very 
likely to be in existence”, no ha identificado 
la supuesta evidencia que permitiría llegar a 
esta conclusión respecto de los Documentos 
solicitados. Por ejemplo, Orla no ha 
explicado por qué sería razonable presumir 
que, entre julio de 2021 y noviembre de 
2023, “Panamá” habría proyectado “the 
amount and timing of capital closing costs 
and site restoration costs” de Cerro Quema. 
Como ya explicamos, Panamá no es una 
compañía minera ni opera proyectos 

Orla rejects Panama’s objections, and requests that the 
Tribunal order the search and production of the requested 
Documents in full. 

Existence and Possession, Custody or Control:  

The Request is not speculative, the Documents are reasonably 
believed to exist, and in Panama’s possession, custody or 
control. 

As set out at paragraph 28 of the introduction to these Replies 
to Panama’s Objections, the IBA Rules require a prima facie 
basis for believing documents exist, not proof of their 
existence. Orla merely has to demonstrate that “its assumption 
that the objecting party has the documents is a reasonable 
one” (see paragraph 27 of the introduction to these Replies). 
Panama’s attempt to shift the standard to one of certainty 
improperly heightens the threshold under Article 3(3)(a)(ii). 

Capital closing costs and site restoration costs are standard 
components of mining project economics and are routinely 
incorporated into financial models and feasibility analyses, 
including at the pre-development stage. Panama has engaged 
directly with and criticized the cost assumptions underlying 
Secretariat’s DCF valuation and the Gemell Model (MRYR 

 

Granted. 
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relevant and material to 
testing the reasonableness of 
the technical and economic 
assumptions embedded in 
Secretariat’s DCF valuation. 
Access to Panama’s own 
analyses will permit a 
comparison between the 
technical and economic 
parameters used by Orla’s 
experts and those applied or 
contemplated by Panama 
when assessing the Project, 
and will assist the Tribunal in 
evaluating Panama’s criticism 
of the cost inputs used by 
Orla’s experts and whether 
Panama’s criticisms are 
consistent with Panama’s own 
contemporaneous 
assessments of the same. 

mineros. Asimismo, como explicamos en la 
Solicitud No. 85 supra, Orla no explica por 
qué el Estado habría proyectado “capital 
closing costs and site restoration costs” 
(típicos del final de la vida de un proyecto 
minero, como reconoce Orla al referirse a 
“end-of-life expenditures”) de un Proyecto 
que no solo no se encontraba en operación, 
sino (i) requería de exploración adicional, 
(ii) no había iniciado la construcción e, 
incluso en caso de iniciar, dicho 
construcción tardaría varios años. También 
es llamativo que Orla ni siquiera intenta 
explicar por qué estas fechas (julio de 2021 
a noviembre de 2023) serían pertinentes para 
definir la categoría de Documentos 
solicitados. 

En la misma línea, ninguno de los 
documentos citados por Orla en la columna 
“Ref. to submissions” permite presumir (ni 
mucho menos afirmar) la existencia de los 
Documentos solicitados. 

 

 

Report §VI.A). It follows that Panama would have 
considered, evaluated, or relied upon these same categories of 
costs in forming its position on those assumptions. 

That is sufficient to meet the reasonable belief standard. As 
such analyses would be prepared, commissioned, received, or 
maintained by or on behalf of the State—including through 
engagement with the Project, its documentation, or third-party 
advisors—they fall within Panama’s possession, custody, or 
control. 

Panama’s argument that it is not a mining operator misses the 
point. The Request concerns economic and technical 
assessments of the Project, not operational execution. Such 
assessments are routinely undertaken or received by a State in 
connection with its position on a project’s value and cost 
structure. Moreover, while Panama may not operate mines, it 
nevertheless held an economic interest in the Cerro Quema 
Project through its NSR royalty (as well as through the tax 
revenues the Project would generate). It is therefore 
appropriate to examine the production assumptions, forecasts, 
and inputs on which Panama relied in assessing the value of 
that interest. The Request does not presume that Panama 
developed its own production models or maintained in-house 
engineering capabilities; rather, it seeks to identify the 
information—whether internally generated or externally 
sourced—that informed Panama’s assessment of the value of 
its own economic stake. 

Further, Panama’s assertion that it would not have projected 
these cost categories given the Project’s development stage 
does not address the applicable standard. 

The Request is directed to analyses prepared or relied upon by 
Panama, including those derived from Project documentation, 
feasibility studies, or third-party advisors. It is neither unusual 
nor speculative to expect that cost categories integral to 
project valuation would be considered in that context—
particularly where Panama has advanced specific criticisms of 
those same inputs. Panama does not state that no such 
Documents exist, and its failure to do so further underscores 
that the Request is based on a reasonable premise. 

91. Documents, data, and calculations 
used to derive the Unlevered Betas 
of the Comparable Companies 
presented in the Expert Report of 
Dr. Tiago Duarte-Silva of Charles 
River Associates dated March 11, 

CRA Report 
¶¶163-166 

CRA-02 

The requested Documents are 
relevant and material to the 
issue of quantum and in 
particular the weighted 
average cost of capital to be 
used to value the Cerro 

Sin que ello implique un reconocimiento de 
que la Solicitud de Orla cumpla con las 
exigencias de la OP1 y las Reglas de la IBA, 
el Estado acepta realizar una búsqueda 
razonable de los Documentos que reflejan 
los cálculos sobre la base de los cuales el 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches for “the Documents reflecting the 
calculations on the basis of which Dr. Duarte-Silva calculated 
the leveraged betas described in paras. 163–166 of his report 
and in Annex CRA-02”.  Panama has, however, sought to limit 
its agreement by undertaking to produce only those documents 

Granted as 
requested. 
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2026 submitted by Panama, 
including in Exhibit CRA-02. 

 

Quema Project which Orla 
claims it lost as a result of 
Panama’s actions in breach of 
the Treaty.     

Panama’s experts at CRA 
offer an opinion on some of 
the inputs used in the 
weighted average cost of 
capital (“WACC”) calculated 
and applied by Secretariat in 
its DCF valuation of the Cerro 
Quema Project. In offering 
this opinion, the CRA Report 
presents unlevered beta 
estimates derived from a set 
of comparable companies 
which are then used to 
calculate the cost of equity 
and, ultimately, the WACC to 
be applied in the DCF 
valuation.  However, the 
information presented in the 
CRA Report (and in particular 
at CRA-02) is not complete or 
sufficient for this purpose as it 
does not disclose the specific 
inputs, methodological 
choices, or adjustments used 
to unlever the betas of the 
comparable companies, 
including for example the 
debt amounts applied, 
treatment of leases, tax rates 
assumed, treatment of cash 
balances, or the handling of 
preferred equity or minority 
interests.  Nor does CRA-02 
disclose how those inputs 
were sourced or applied on a 
company-by-company basis.  
Without access to these 
underlying workings, Orla 
and its designated experts 
cannot assess whether the 
unlevered betas were derived 
consistently, accurately, or in 
accordance with accepted 

Dr. Duarte-Silva calculó los betas 
apalancados descritos en los párr. 163-166 
de su informe y en el anexo CRA-02 y 
exhibirá aquellos documentos relevantes y 
sustanciales que sean identificados, siempre 
y cuando su exhibición no esté impedida por 
alguna de las causales previstas en el artículo 
9(2) de las Reglas de la IBA. Sin perjuicio de 
lo anterior: 

En primer lugar, Panamá deja constancia de 
que, en el anexo CRA-02, el Dr. Duarte-
Silva explicó cómo había calculado el 
“unlevered beta” (en particular, con base en 
la base de datos S&P). Es evidente que 
Secretariat tiene acceso a esa base de datos, 
pues 26 de los anexos a su informe provienen 
de ahí (ver, por ejemplo, SEC-2; SEC-3; 
SEC-4; SEC-5; SEC-6; SEC-29; SEC-31; 
SEC-33; SEC-37; SEC-38; SEC-40; SEC-
41; SEC-44). Por lo tanto, Secretariat 
fácilmente podría haber obtenido los 
Documentos solicitados en la base de datos 
S&P, siguiendo la explicación del Dr. 
Duarte-Silva. 

En segundo lugar, al intentar justificar esta 
Solicitud, Orla reconoce que el experto que 
realiza un análisis de comparables debe 
acompañar la totalidad de la información que 
subyace a su análisis (incluida la base de 
datos de comparables, los filtros aplicados 
etc.). Este es precisamente el objeto de la 
Solicitud de Documentos No. 69 de Panamá, 
cuya exhibición Orla no puede 
razonablemente objetar. 

 

it considers “relevant and material” and subject to the 
condition that “their production is not barred by any of the 
grounds set forth in Article 9(2) of the IBA Rules”, rather than 
agreeing to produce all responsive Documents. This is not 
agreed and is impermissible, for the reasons set out at 
paragraphs 62 to 69 of the introduction to these Replies to 
Panama’s Objections. 

Panama’s attempt to impose such limitations is improper 
given Panama’s affirmative reliance on the conclusions and 
opinions of Dr. Duarte-Silva in his expert report, including in 
relation to exhibit CRA-02. The information presented in 
exhibit CRA-02 is incomplete as it does not disclose the 
specific inputs used to un-lever the betas of the comparable 
companies including for example the debt amounts applied, 
treatment of leases, tax rates assumed, treatment of cash 
balances, or the handling of preferred equity or minority 
interests. These inputs are nor provided in exhibit CRA-02 or 
withing the body of the CRA Report, and these inputs are not 
directly available within the databases that both CRA and 
Secretariat relied upon (i.e., S&P / Bloomberg etc). 

Orla is entitled to receive and review the data and calculations 
underlying Dr. Duarte-Silva’s analysis which were used to 
derive the conclusions set out in Mr. Duarte-Silva’s report 
(including the comparable database, the filters applied, etc.).  
This is required in order to ensure the equal treatment of the 
parties and ensure Orla’s right to be heard and to test the basis 
for Dr. Duarte-Silva’s opinions.  Panama’s attempt to shield 
its expert’s work on this issue is improper and should be 
rejected. 



Orla Mining Ltd v. Panama (ICSID Case No. No. ARB/24/27) – May 13, 2026 Claimant’s Reply to Respondent’s Objections to Claimant’s Redfern 
Schedule dated April 1, 2026 

273 
 

No. Document(s) or Category of 
Requested Documents 

Relevance and Materiality according to 
Requesting Party 

Objections to Document Request Reply to Objections to Document Request  

Ref. to 
Submissions 

Comments 

financial practice. The 
requested materials are 
therefore necessary to test the 
reliability and reasonableness 
of the CRA Report’s beta 
calculations and to evaluate 
whether the assumptions 
embedded in those 
calculations bias the resulting 
WACC upward or downward. 
Because even modest changes 
to beta inputs can have a 
material effect on the discount 
rate, and thus on the resulting 
DCF valuation, the 
underlying beta calculations 
go directly to the credibility 
and weight of the CRA 
Report’s opinions on 
quantum. 

92. Documents, data, and supporting 
workings, including spreadsheets, 
datasets, and calculations, 
underlying or supporting the 
following analyses presented in the 
Expert Report of Mr. Thomas F. 
Brady dated March 11, 2026 
submitted by Panama: 

(a) Analysis of correlation 
between gold ounces held by 
ETFs and the gold price based 
on daily gold holdings and 
LBMA gold price data (FN 
99); 

(b) Daily LBMA Gold prices 
between early 2000 and 2009 
(¶88 and FN 89); 

(c) Details on gold holdings 
between 2003 to 2012 (¶92 
and FN 98); 

(d) The analysis of gold and 
copper forward curves and 
subsequent spot prices (FN 
105);  

TFB Report 
¶¶88, 92, 99, 
FN 89, FN 
98-99, FN 
105 

Secretariat 
Report §6.4  

CRA Report 
¶155 

The requested Documents are 
relevant and material to the 
issue of quantum and in 
particular the gold price 
forecasts to be used to value 
the Cerro Quema Project 
which Orla claims it lost as a 
result of Panama’s actions in 
breach of the Treaty.     

In their DCF valuation, Orla’s 
experts at Secretariat use short 
term and long-term price 
forecasts for gold, derived 
respectively from futures 
contracts price pricing and 
analyst forecasts, to calculate 
the price that Orla would have 
expected to receive over the 
life of the Cerro Quema 
Project in the “but for” 
scenario from selling these 
metals in the open market, so 
as to determine the projected 
revenue that Orla would have 
realized from its commercial 
operation of the Project.  

El Estado objeta a los incisos (a), (b), (c), 
(e) de esta Solicitud por cuanto los 

Documentos solicitados se encuentra en 
poder, custodia y/o control de Orla (Reglas 

de la IBA, artículo 3.3 (c)(i)). 

Los Documentos solicitados en el inciso (a) 
se encuentran en el anexo TBF-38, pestaña 
“ETF Holdings”, columna G. 

Los Documentos solicitados en el inciso (b) 
se encuentran en dos sitios del anexo TBF-
38: pestaña “ETF Holdings”, columnas W y 
X; y pestaña “Gold and DXY Rtns” columnas 
G y H. 

Los Documentos solicitados en el inciso (c) 
se encuentran en el anexo TBF-38, pestaña 
“ETF Holdings”, columnas B y C. 

Los Documentos solicitados en el inciso (e) 
se encuentran en el Apéndice 1 del Informe 
Brady, columna “Volume”. El anexo TBF-
37, pestaña “Data” indica las fuentes de la 
información utilizada. 

Sin perjuicio de lo anterior, y sin que ello 
implique un reconocimiento de que la 
Solicitud de Orla cumpla con las 

Orla acknowledges Panama’s agreement to conduct 
reasonable searches for “Documents requested in 
subparagraphs (d) and (f)”. Panama has, however, sought to 
limit its agreement by undertaking to produce only those 
documents it considers “relevant and material” and subject to 
the condition that “their production is not barred by any of the 
grounds set forth in Article 9(2) of the IBA Rules”, rather than 
agreeing to produce all responsive Documents. This is not 
agreed and is impermissible, for the reasons set out at 
paragraphs 62 to 69 of the introduction to these Replies to 
Panama’s Objections. 

With respect to sub-paragraph (e), Appendix I of the Brady 
Report does not contain the data requested.  

While the “Data” tab of TFB-37 indicates at a high level 
where the information is derived from (i.e., it states in cell A1 
“Underlying Data are from a mix of U.S. Fed FRED database, 
FactSet and WGC & Bloomberg Sources”) neither the Brady 
Report nor its exhibits produce the actual source data for the 
hardcoded numbers reflected in this spreadsheet, upon which 
a major portion of Mr. Brady’s underlying analysis is based.  

Further, the descriptions provided in the “Data” tab of TFB-
37 are often unclear which prevents Orla’s experts from being 
able to properly identify or verify the source of the figures 
relied upon by Mr. Brady from public data in the public 

Granted,  
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(e) Original source data for 
various data sets analyzed in 
Tab: Data (TFB 37); and 

(f) The underlying workbooks in 
TFB report exhibits: 

(i) “CIBC & Bloomberg 
Combined Analyst Forecasts 
Jan 2026_test.xlsx” (TFB-37, 
tab “Near-Term Table for 
Report”, cells C1 to F10); 

(ii) “backup_jan2024.xlsx” (TFB-
38, tab “Inflation”, cells in 
K5, N5 and P5, and then 
column K, N and P cells in 
rows 11, 14, 17, 20, 23, 26 and 
29); and 

(iii) “WGC_gdt-tables-q1-
2025.xlsx” (TFB-38, tab 
“Gold Balance” rows, 5, 7, 9, 
11, 12, 15 to 18, 20 to 28, 30, 
32, 33, 35, 37). 

 

(Secretariat Report §6.4). 
The TFB Report criticizes the 
approach taken by Secretariat 
in determining the short- and 
long-term forecasts of gold 
prices and provides its own 
estimates of the same (TFB 
Report §§3-4).  However, the 
TFB Report does not provide 
all of the underlying data and 
documents relied upon to 
conduct this analysis.  The 
requested Documents are 
therefore necessary to test the 
accuracy and reliability of the 
price inputs and calculations 
used in the TFB Report and to 
assess the reasonableness of 
the methodologies and 
assumptions underlying 
TFB’s gold price forecasts. 

The choice of gold price 
forecasts has a substantial 
effect on the valuation of the 
Cerro Quema Project. As 
recognized by Panama’s own 
expert, differences in gold 
price assumptions materially 
affect the outcome of the 
Cerro Quema Project 
valuation (CRA Report 
¶155). The requested 
Documents therefore go 
directly to a key disputed 
issue in this arbitration and 
are necessary to ensure a fair 
assessment of Panama’s 
expert evidence on quantum. 

exigencias de la OP1 y las Reglas de la 
IBA, el Estado acepta realizar una 
búsqueda razonable de los Documentos 
solicitados en los incisos (d) y (f) y exhibirá 
aquellos documentos relevantes y 
sustanciales que sean identificados mediante 
dicha búsqueda (siempre y cuando su 
exhibición no esté impedida por alguna de 
las causales previstas en el artículo 9(2) de 
las Reglas de la IBA). 

domain or in its own database subscriptions.  

It has been observed that there are inconsistencies across 
datasets in different TFB files. Specifically, the gold prices 
reported in TFB-37 (Tab: Data, Column Q) do not match 
those in TFB-38 (Tab: ETF Holdings, Column E), despite 
both columns being labeled as LBMA PM Gold Prices / WGC 
Gold Prices sourced from Bloomberg. Additionally, 
discrepancies have been identified in the GDP data within 
TFB-37 (Column O), which is sourced from the FRED 
database for United States Gross Domestic Product (Total, 
Current Prices, Seasonally Adjusted Annual Rate, USD). 
These values not only differ from those used in Mr. Brady’s 
analysis but also are riddled with misalignment in timing 
beginning in January 2020, where the data appears to be 
shifted by one quarter (for example, values labeled as January 
2020 correspond to October 2019, with the same lag persisting 
thereafter). 

Further, the data that Mr. Brady derived from FactSet is not 
available in the public domain.  

The figures set out in the “Data” tab of TFB-37 directly form 
the basis of Mr. Brady’s overall conclusions, and as such, 
these figures are a very material component of Mr. Brady’s 
overall analysis. Therefore, in order for Orla’s experts and the 
Tribunal to be able to evaluate the accuracy of the underlying 
data upon Mr. Brady relies, it is incumbent on Mr. Brady to 
produce the original source data for each of the hardcoded data 
points reflected in tab “Data” of TFB-37.  

It is also pertinent to note that, Mr. Brady had no issue 
providing the original source data for other figures relied upon 
in his report, for example, the direct export PDF printouts 
from the websites or databases that he relied upon which 
contain these datapoints, i.e., such as in TFB-1, which is a 
screenshot from Bloomberg along with the description for 
how it was obtained, TFB-5 (Bloomberg Data), Appendix I 
of Brady Report, TFB-6 (S&P data), etc. It is unclear why 
Mr. Brady provided the source data for some of the figures 
within his report, but report but has not provided the source 
data for the figures that underpins the main key aspect of his 
overall conclusions 
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