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A. Introduction 

1. Procedural Order No. 1 dated 18 December 2023 (“PO No. 1”) provides, in paragraph 

11, for the Parties to request the production of documents from the other in accordance 

with the procedural calendar attached as Annex B to that Order, as corrected by the 

Tribunal’s letter dated 21 December 2023. 

2. Those requests are to be assessed in accordance with Article 24 of the UNCITRAL 

Arbitration Rules 1976 and guided by Articles 3 and 9 of the IBA Rules on the Taking 

of Evidence in International Arbitration (2020) (“IBA Rules”), as provided by paragraph 

11.3 of PO No. 1. 

3. Procedural Order No. 2 on Confidentality dated 5 February 2024 incorporated a 

confidentiality order governing the confidentiality of information exchanged in this 

arbitration (“Confidentiality Order”). 

4. On 16 May 2024, the Respondent submitted a request for bifurcation of the Respondent’s 

jurisdictional objections from the merits. 

5. By Procedural Order No. 3 on Claimant’s Request for Revision of the Procedural 

Timetable dated 11 June 2024 (“PO No. 3”), the Tribunal denied the Claimant’s request 

that the Tribunal order a preliminary document production phase prior to the Claimant’s 

submission of observations on the Respondent’s request for bifurcation. 

6. After the exchange of submissions, the Tribunal issued Procedural Order No. 4 on 

Application for Bifurcation on 7 August 2024 (“PO No. 4”), ordering  that the Tribunal 

would hear and determine two specified jurisdictional objections as preliminary 

questions. 

7. In accordance with the procedural timetable set in PO No. 1, the Parties each submitted 

to the Tribunal a Redfern schedule containing their requests for production of documents. 

B. Tribunal’s decisions 

(1) Claimant’s requests for the production of documents 

8. The Tribunal’s decisions on the Claimant’s requests for the production of documents are 

set out in Annex A to this Order. 
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9. The Tribunal notes the following general points concerning the disposition of the 

Claimant’s requests. 

10. Each of the Claimant’s requests seeks documents relevant to the first of the two 

jurisdictional objections that the Tribunal directed to be heard as preliminary issues, 

namely that: 

Annex 14-C does not provide jurisdiction ratione temporis, because Annex 14-C only 
applies to breaches of obligations of the NAFTA, and the NAFTA was terminated six 
months before the alleged breach 

11. The Respondent was party to the separate claim in TC Energy Corp. & TransCanada 

Pipelines Ltd. v. United States of America, ICSID Case No. ARB/21/63, that was 

concluded by Award dated 12 July 2024 (Mourre P & Crook; Alvarez dissenting) (“TC 

Energy proceedings”). In the context of that arbitration, the Claimant made various 

requests for production of documents from the Respondent. Those requests were granted 

in part.1 The Respondent claimed attorney-client and deliberative process privilege over 

a number of documents responsive to requests granted by the Tribunal, which were 

resolved by a Privilege Master’s Report in accordance with Terms of Reference made by 

the Tribunal.2 

12. Both Parties have made extensive reference to the TC Energy proceedings, including the 

document production ordered in those proceedings. 

13. As the Tribunal observed in paragraph 5(e) of PO No. 3, the Tribunal is bound to assess 

disputed requests for the production of documents “in light of the submissions of the 

Parties to this arbitration, and not (save to the extent that they may shed light on questions 

of law) by reference to submissions that may be made in other proceedings.” In making 

that observation, the Tribunal expressed no view on whether documents ordered to be 

produced in the TC Energy proceedings should also be ordered to be produced in this 

arbitration. The Tribunal has assessed for itself whether an order should be made for 

 
1 TC Energy Corp. & TransCanada Pipelines Ltd. v. United States of America ICSID Case No. ARB/21/63, 
Procedural Order No. 3 (6 November 2023) (“TC Energy PO No. 3”). 

2 TC Energy Corp. & TransCanada Pipelines Ltd. v. United States of America ICSID Case No. ARB/21/63, 
Procedural Order No. 3 (11 December 2023) and Report of Jennifer Kirby (18 January 2024). 
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production of each category of documents sought by reference to the questions put in 

issue by the Parties to these proceedings. 

14. The Tribunal does not accept the proposition that the principle of equality of treatment, 

as reflected in Article 15(1) of the UNCITRAL Rules, requires the production of 

documents in this arbitration solely for the reason that they were ordered to be produced 

in the TC Energy proceeding, or that a ruling on the question of whether a particular 

document is privileged in those proceedings is determinative of the question in these 

proceedings. The principle of equality of treatment does not require that the Claimant be 

put in an equal position with a claimant in another case. 

15. Notwithstanding those observations, the Tribunal observes that the Parties have joined 

issue in these proceedings on the relevance of the approach taken by the TC Energy 

tribunal and the Tribunal has considered their submissions as part of the context for its 

determinations. 

(2) Respondent’s requests for the production of documents 

16. The Tribunal’s decisions on the Respondent’s requests for the production of documents 

are set out in Annex B to this Order. 

(3) General orders 

17. Where a Party has been ordered to produce a document that it considers contains 

Confidential Information as defined in the Confidentiality Order, then the Parties shall 

comply with the terms of that Order. The Parties shall confer in an attempt to resolve any 

issues arising out of the application of the Confidentiality Order. If either Party seeks 

relief from the Tribunal in relation to the protection of Confidential Information, 

including without limitation to seek additional protections from the Tribunal, such 

application shall be made within 15 working days of this decision or as soon as 

practicable thereafter. 

18. Where a Party has been ordered to produce a document that it considers to be privileged 

from disclosure in terms of Article 9.4 of the IBA Rules, that Party shall list those 

documents in a privilege log to be produced to the other Party within 15 working days of 
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this Order. Any application to the Tribunal for the resolution of outstanding issues as to 

privilege shall be made within 10 working days thereafter. 

19. Any determination as to the relevance and materiality of requests to produce is made on

a preliminary basis without any prejudice to the Tribunal’s decision of any question of

jurisdiction or merits.

20. In accordance with paragraph 11.5, documents produced shall not be sent to the Tribunal

and shall not form part of the record unless and until a party subsequently submits them

in evidence as exhibits to its written submissions in accordance with PO No. 1.

21. Leave is reserved for either Party to apply for a variation of this Order, provided that any

such application is reasoned and is made no later than 7 days from the date of issue of

this Order., i.e. by 8 April 2025.

22. The timetable provided in Annex B of Procedural Order No 1 (as corrected on 21

December 2024) is extended such that:

a. Production of remaining documents shall be made by 15 April 2025;

b. Reply on Preliminary Objections shall be filed by 15 May 2025 (30 days from

production of the remaining documents);

c. Rejoinder on Preliminary Objections shall be filed by 30 June 2025;

d. Inter partes notification of witnesses: 7 July 2025;

e. Notification of witnesses to the Tribunal: 10 July 2025;

f. Pre-hearing conference call: 14 July 2025.

For the Tribunal 

–––––––––––––––––––––––––––––––– 

Professor C A McLachlan KC 
Presiding Arbitrator 

1 2025 

[signed]
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Claimant’s Redfern Schedule 
 
Introduction 
 
1. In this Redfern schedule “documents” is as defined by the IBA Rules on the Taking of Evidence in International Arbitration 2020 (the “IBA Rules”). 

2. Terms used herein are as defined in Claimant’s Counter-Memorial on Preliminary Objections dated 16 December 2024 (“Claimant’s Counter-Memorial”). 

3. As noted in Procedural Order No. 1 paragraph 11.3, requests for production of documents in this case “shall be guided by Articles 3 and 9 of the [IBA Rules] in 
form and scope.” 

Pursuant to Article 3(c)(i) of the IBA Rules, Claimant hereby affirms that, to the best of its knowledge and belief, none of the documents requested below 
are in its possession, custody, or control. 

Pursuant to Articles 3(a), 3(b) and 3(c)(ii) of the IBA Rules, Claimant makes below its requests for documents describing the class of documents, and 
providing reasons for relevance and materiality, and reasons for belief that documents are in the possession of Respondent. 

4. For each Request, Respondent is asked to produce all responsive Documents within its possession, custody, or control. 

5. Claimant notes that it has been seeking documents essentially conforming to the categories proposed below for well over a year from departments and 
agencies of Respondent through FOIA processes to almost no avail.1  Document production requests in this proceeding are therefore a necessary step to ensure 
the entrance into the record of such documents in good order. 

  

 
1  Email from U.S. Department of State to Crowell and Moring, dated 18 December 2023 (C-248); Series of emails between U.S. Department of State, FOIA 
Requester Service Center and Crowell and Moring, dated 24 February 2023-21 October 2024 (estimated date of completion is 31 December 2025) (C-298); Series 
of emails between U.S. Department of State, FOIA Requester Service Center and Crowell and Moring, dated 17 June 2024-20 November 2024 (estimated date of 
completion is 29 May 2026) (C-299); Series of emails between U.S. Department of State, FOIA Requester Service Center and Crowell and Moring, dated 31 July 
2024-1 November 2024 (estimated date of completion is 30 April 2026) (C-300). 
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