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Procedural Order No. 8

SCOPE OF THIS ORDER

This Procedural Order No. 8 (“PO8”) addresses the Claimant’s contention that the
Respondent has failed to comply with the Tribunal’s document production orders
pursuant to Procedural Order No. 5 (“PO5”).

PROCEDURAL BACKGROUND AND PARTIES’ POSITIONS

On 19 June 2024, the Tribunal issued Procedural Order No. 5 (“POS5”’) on the Claimant’s
Final Document Requests (as defined in that Order). In POS, the Tribunal ordered the
Respondent to produce, by 19 July 2024, the following Documents: !

a. In response to Request No. 1: “Documents exchanged between the Mexican
Government Agencies on the one hand, and one or more of the USMCA Parties
on the other hand, reflecting the USMCA Parties’ negotiation, understanding, or
interpretation of the investment chapter of the USMCA, including Chapter 14 of
the USMCA (including previous iterations of that Chapter and its provisions)
between 20 January 2017 until 17 April 2024 (date of the Claimant’s Final
Document Requests). For the purpose of this Order, Mexican Government
Agencies shall mean: the Secretariat of Economy, the Secretariat of Foreign
Affairs, and the President’s Office of Mexico.”

b. In response to Request No. 2: “All internal Documents of the Mexican
Government Agencies (as defined in the decision on Request No. 1 above)
reflecting Mexico’s negotiation, understanding, or interpretation of the investment
chapter of the USMCA, including Chapter 14 of the USMCA (including previous
iterations of that Chapter and its provisions) created or exchanged between 20
January 2017 and 17 April 2024 (date of the Claimant’s Final Requests).” 3

The Tribunal further directed the Respondent to indicate, as soon as possible and at the
latest by 19 July 2024, whether it objected to the production of specific documents based
on claims of legal impediment or privilege, technical or commercial confidentiality, or
special political or institutional sensitivity.* The Tribunal also invited the Parties to
revert to the Tribunal as to the need for additional confidentiality protections that would
apply to documents produced under POS5.’

On 8 July 2024, the Tribunal confirmed that the hearing on jurisdiction would be held
on 9-10 October 2024 in Washington, D.C.

On 19 July 2024, the Respondent objected to the production of a category of Documents
described generically as “responsive documents that relate to the litigation of ISDS

POS5, q941-42.

Annex A to POS, p. 12.
Annex A to POS, p. 20.
POS5, 99 39 and 44.
POS, 9 43.
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arbitrations”,® as well as to the production of 13 specifically identified and individually
described documents, on the basis of attorney-client and/or litigation privilege and/or
special political or institutional sensitivity (“Mexico’s Objections to Production’), and
submitted a privilege and confidentiality log describing the 13 individually identified
documents (“Mexico’s Privilege Log”).” The Claimant’s requests for relief in relation
to Mexico’s Objections to Production and Privilege Log are addressed in a separate
Order.

By letter of 24 July 2024, the Claimant objected to the Respondent’s document
production, alleging that it was “seriously deficient in several fundamental respects and
not in compliance with [PO5] or the IBA Rules on the Taking of Evidence in
International Arbitration”® (“Claimant’s Application”). The Claimant alleged that (i)
the Respondent had produced a significantly more limited number of Documents than
the United States in the TC Energy case’ in response to nearly identical requests; (ii) the
use of online platforms (i.e., the MAX or Scratchpad platforms) to exchange and/or
store Documents suggested that a large volume of Documents had been exchanged; (ii1)
entire categories of Documents in the Respondent’s possession, custody or control were
allegedly missing, and (iv) the Respondent’s stated methodology in identifying and
producing Documents was flawed. In particular, the Claimant alleged that, with one
exception, the Respondent had failed to identify any custodians from whom Documents
were searched for and collected, and that the sparsity of production suggested that it was
“highly unlikely” that the Respondent had produced all responsive Documents from the
MAX or Scratchpad platforms.'® For these reasons, the Claimant requested the Tribunal
to order the Respondent to: !!

a.  Produce “all Documents responsive to Request[s] Nos. 1 and 2 within its
possession, custody or control,” adding that “Documents should include all
writing, communication, picture, drawing or data of any kind, whether recorded or
maintained on paper or by electronic, audio, visual or any other means from 20
January 2017 until 17 April 2024, including but not limited to on the MAX

Mexico’s Objections to Production, 9 2.

While the Respondent entitled its Submission on Privilege “Privilege and Confidentiality Log”, in reality this
submission encompasses an introduction entitled “Justification” where the Respondent provides its arguments
in support of general claims of privilege with respect to a category of Documents, together with a log of 13
specific Documents.

Claimant’s Application, p. 1. The Claimant also objected to the Respondent’s approach to its privilege claims,
and requested the Tribunal to order the Respondent to produce “a privilege log for all Documents over which
it claims privilege, including but not limited to responsive Documents exchanged in the context of the ‘ongoing
ISDS arbitrations in which the interpretation of Annex 14-C . . . [is] disputed’.” Claimant’s Application, p. 7.
These arguments and requests are addressed in a separate Order.

TC Energy Corporation and TransCanada Pipelines Limited v. United States of America, ICSID Case No.
ARB/21/63 (“TC Energy v. USA” or “TC Energy”).

Claimant’s Application, pp. 4-5.
Claimant’s Application, p. 7.
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Platform. For the avoidance of doubt, attachments to emails should be produced
together with their parent emails and vice versa.”!?

b.  Provide “for each of Request[s] Nos. 1 and 2, (i) the search terms used to identify
Documents, (ii) the date ranges used for each search, (iii) the locations and offices
where physical searches were undertaken, (iv) a description of any electronic
media searched (including but not limited to the MAX platform and Scratchpad),
and (v) a complete list of the custodians whose emails, files and other records have
been reviewed for purposes of responding to Claimant’s requests for documents.
This should include a description of whether the custodians’ email archives were
searched or if the searches undertaken were limited to emails available in the
custodians’ email inboxes at the time of the search.”!?

On 25 July 2024, the Tribunal invited the Respondent to, inter alia:

1. Confirm whether it has produced all Documents responsive to Requests
No. 1 and 2 within its possession, custody or control, pursuant to POS5.
If it has not, it should produce them immediately. The Respondent
should also respond to the Claimant’s allegation that entire categories
of Documents are missing;

2. Respond to the Claimant’s request that it provide the information on its
search methodology, as set out at para. 2 of its request for relief;

[...]

4. Provide any additional comments or information deemed relevant in
response to the Claimant’s letter of 24 July 2024.

Also on 25 July 2025, the Tribunal issued Procedural Order No. 6, setting out a revised
procedural calendar for the jurisdictional phase.

On 31 July 2024, the Respondent filed its response to the Claimant’s Application
(“Mexico’s Response”). The Respondent submitted that the Claimant’s Application
was based on “erroneous premises” and “unsubstantiated assumptions,”!* and requested
the Tribunal to “reject the Claimant’s [ Application], as the order issued through POS5
has already been complied with.”!> More specifically, the Respondent rejected the
Claimant’s attempt to compare the document production exercise in this case with the
one in TC Energy,'® responded to the Claimant’s specific allegations of missing
categories of Documents,'” and confirmed that it had produced all Documents available

Claimant’s Application, pp. 6-7.
Claimant’s Application, p. 7.
Mexico’s Response, p. 1.
Mexico’s Response, p. 10.
Mexico’s Response, pp. 1-3.

Mexico’s Response, pp. 3-8. The Respondent also responded to the Claimant’s objections to its Privilege and
Confidentiality Log, which are addressed in a separate order.

5
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to it, all of which came from the files of the Direccion General de Consultoria Juridica
de Comercio Internacional (Office of the General Counsel for International Trade).'®

On 2 August 2024, the Claimant requested an opportunity to reply to Mexico’s
Response.

On 5 August 2024, the Tribunal allowed further submissions from the Parties in the
following terms:

The Tribunal will allow the Claimant to reply to the Respondent’s letter
of 31 July 2024 by Tuesday 6 August 2024, but limited to the Claimant’s
allegations that the Respondent’s document production is deficient and
not in compliance with POS. If the Respondent wishes to rejoin, it should
indicate its intention to do so by Wednesday 7 August 2024, and may
do so by Friday 9 August 2024. Unless and until the Tribunal directs
otherwise, the Parties should not submit further comments on the
Respondent’s privilege claims.

On 6 August 2024, the Claimant filed its reply to Mexico’s Response (the “Claimant’s
Reply”). In particular, the Claimant argued that (i) the Respondent had failed to provide
information on its search methodology; (ii) that its response confirmed that it had not
complied with the Tribunal’s document production orders; and that its arguments as to
the scope of the handover or reporting obligations of Mexican officials provided no
comfort that the Respondent had conducted a proper search. '’

On 9 August 2024, the Respondent filed its response to the Claimant’s Reply
(“Mexico’s Rejoinder”), in which it rejected the Claimant’s arguments in its Reply.

By letter of 21 August 2024, the Tribunal informed the Parties that, in light of the length
and complexity of the document production phase, it was suspending the time limits set
out in Procedural Order No. 6 and vacated both the hearing and pre-hearing conference
dates. The Tribunal indicated that it would revert on the procedural calendar once the
document production phase was completed.

Through correspondence of 3 September 2024, 17 September 2024, 24 September 2024,
and 4 October 2024, the Parties and the Tribunal agreed to schedule the Hearing on
Jurisdiction for 31 March and 1 April 2025.

On 16 October 2024, the Respondent requested an update on the procedural calendar,
including on the timing of the resolution of the document production phase and the
submission of Claimant’s Rejoinder on Jurisdiction.

By letter of 24 October 2024, the Tribunal informed the Parties that, over the past
months, it had been deliberating intensely on the outstanding document production
matters with the aim of finding consensus among its Members. The Tribunal indicated
that it would revert shortly with its decisions on the pending issues before it, as well as

18 Mexico’s Response, p. 2.

19" Claimant’s Reply, pp. 1-3.
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with a revised procedural calendar. In the meantime, the Tribunal anticipated that the
hearing dates would remain unchanged.

This Procedural Order No. 8 is issued by majority, with Prof. Perezcano dissenting with
reasons to follow.

ANALYSIS
A. Applicable standards

The applicable rules for the production of documents are set out in Section III.B of
Procedural Order No. 1 (“PO1”). In particular:

a. Pursuant to para. 32 of PO1, “[w]ithin the time limit set out in the Procedural
Calendar, the Requested Party shall produce to the other Party all the Documents
requested in its possession, custody or control as to which it makes no objection.”

b.  Pursuant to para. 33 of PO1, “[wl]ithin the time limit indicated in the Procedural
Calendar, the Tribunal will rule on the Parties’ outstanding Document Requests.”

c.  Pursuant to para. 34 of POI, “[e]ach Party shall produce Documents pursuant to
this Section, whether voluntarily or as ordered by the Tribunal, directly to the
Requesting Party within the time limits specified in the Procedural Calendar [...].”

POS5 contained the Tribunal’s document production orders, as well as specific
instructions.

Pursuant to para. 24 of POI1, “[flor matters concerning the gathering or taking of
evidence that are not otherwise covered by a procedural order issued by the Tribunal,
the UNCITRAL Rules or NAFTA Chapter 11, the Tribunal may refer to the IBA Rules
on the Taking of Evidence in International Arbitration (2020) (the ‘IBA Rules’) for
guidance as to the practices commonly accepted in international arbitration, but it shall
not be bound to apply them.” The Tribunal notes in particular that:

a.  Article 3.7 of the IBA Rules provides that, if the Tribunal orders a Party to produce
any requested Document in its possession, custody or control, “[a]ny such
Document shall be produced to the other Parties and, if the Arbitral Tribunal so
orders, to it.”

b.  Pursuant to Article 9.6 of the IBA Rules, “[i]f a Party fails without satisfactory
explanation to produce any Document requested in a Request to Produce to which
it has not objected in due time or fails to produce any Document ordered to be
produced by the Arbitral Tribunal, the Arbitral Tribunal may infer that such
document would be adverse to the interests of that Party.”

c.  Pursuant to Article 9.8 of the IBA Rules, “[i]f the Arbitral Tribunal determines
that a Party has failed to conduct itself in good faith in the taking of evidence, the
Arbitral Tribunal may, in addition to any other measures available under these
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Rules, take such failure into account in its assignment of the costs of the
arbitration, including costs arising out of or in connection with the taking of
evidence.”

B. The Claimant’s complaints

The Claimant alleges that the Respondent’s production of documents in response to the
Tribunal’s orders in POS is “seriously deficient in several fundamental respects and not
in compliance with [POS5] or the [IBA Rules].”?°

Specifically, the Claimant contends that the Respondent’s production is incomplete, as
evidenced by:

a.  The sparsity of the Respondent’s production, in particular when compared with
the United States’ production of documents in 7C Energy (Section 1 below);

b.  The use of online platforms to exchange and store Documents, which suggests
that a large number of Documents were exchanged between the USMCA Parties
(Section 2 below);

c.  The fact that entire categories of Documents in Respondent’s possession, custody
or control are allegedly missing (Section 3 below); and

d.  The Respondent’s flawed methodology in identifying and producing Documents
(Section 4 below).

The Tribunal addresses each of these arguments in turn.
1.  The comparison with the 7C Energy document production

According to the Claimant, it is apparent that the Respondent’s production is
incomplete, as it only consists of 132 documents: 85 in response to Request No. 1, and
47 in response to Request No. 2. For the Claimant, it is not credible “that so few external
and internal Documents exist over a seven-year period involving three USMCA Parties
and three Mexican Government Agencies regarding the negotiation of the entire
Investment Chapter of the USMCA.”?! The Claimant notes that the USMCA underwent
seven rounds of negotiations over a period of 13 months. By contrast, in the 7C Energy
case, the United States produced 852 documents and logged over 1500 documents as
privileged for “nearly identical document requests.”?

The Respondent rejects the Claimant’s comparison, which it characterizes as
“meaningless”,* for the following reasons:

Claimant’s Application, p. 1.

Claimant’s Application, p. 2 (emphasis in original).

1bid.

Respondent’s Response, p. 1.
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a.  First, the Respondent alleges that the document production orders in both cases
have different scopes. In particular, the 7C Energy tribunal’s document production
order was not limited to the interpretation of Annex 14-C, but also ordered the
production of internal documents of the United States that are not in Mexico’s
possession, custody, or control. Further, the 7C Energy tribunal’s document
production order targeted over 10 agencies and offices within the U.S.
government, as opposed to the three agencies targeted in POS. 24

b.  Second, the Respondent asserts that handover regulations under Mexican law are
different from those in the United States, such that there is no custodian for many
Documents. The Respondent alleges that Mexico only requires a formal handover
for public servants with the rank of general managers and hierarchical superiors.
Some ﬁublic servants mentioned bi the Claimant (such as *

and ) held positions lower than general

managers and therefore did not carry out a formal handover. As a result, the
Respondent only has some printed documents and digital files that they
voluntarily decided to hand over before leaving their respective positions.?

d.  Fourth, contrary to the Claimant’s assertions, the fact that the USMCA
negotiations were intense does not necessarily mean that a large number of
Documents responsive to POS5 must exist.?’

The Tribunal accepts the Respondent’s submission that the document production order
in this arbitration cannot be compared to that in 7C Energy. The TC Energy tribunal’s
document production order was broader in scope than POS: in addition to ordering the
United States to produce the negotiating history of Chapter 14 of the USMCA and
certain internal documents reflecting the United States’ negotiating position, the 7C
Energy tribunal ordered the United States to produce documents related to the Keystone
XL Pipeline in the context of the renegotiation of NAFTA/negotiation of USMCA.?®

24

25

26

27

28

Mexico’s Response, pp. 1-2.
Mexico’s Response, p. 2.
Mexico’s Response, pp. 2-3.
Mexico’s Response, p. 3.

TC Energy v. United States, Procedural Order No. 3 dated 6 November 2023, Appendix 11 to the Claimant’s
Application of 15 March 2024.
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Moreover, even if the production orders were comparable, there is no reason to assume
that different States generate a similar number of Documents in the negotiation of a
treaty. Each State has its protocols and practices, as well as a different number of
agencies and persons involved. The Tribunal finds that the fact that the Respondent’s
production in response to PO5 was more limited than the United States’ production in
TC Energy is not, on its own, evidence that the Respondent has failed to conduct a
proper search or withheld documents.

2.  Use of online platforms to exchange and store Documents

The Claimant notes that the USMCA Parties used online platforms to exchange
Documents (i.e., the MAX Platform) during the negotiations. For the Claimant, this
suggests that a substantial volume of Documents was exchanged between the USMCA
Parties (such that email would be inadequate). Given the limited production of
Documents produced by the Respondent, the Claimant posits that it is “highly unlikely”
that the Respondent has searched for, collected and produced all responsive Documents
from these platforms.?’

The Claimant further argues that the Respondent’s limited production suggests that the
Respondent has not searched for, collected or produced all responsive Documents from
the Scratchpad platform (used by the USMCA Parties to exchange and store notes on
negotiation discussions).*°

In response, the Respondent confirms that the USMCA Parties exchanged the majority
of Documents through the MAX Platform set up by the United States, but denies the
Claimant’s allegations. It explains that the USMCA Parties used the MAX Platform to
enhance efficiency, and not because of the high volume of Documents. The Respondent
reiterates that “it has produced all the documents that were in the MAX, including the
so-called “Scratchpad.”?!

The Tribunal addresses the Parties’ arguments on this point together with the Claimant’s
allegation on missing categories of Documents in Section 3 below.

3.  The allegedly missing categories of Documents

The Claimant’s third argument is that “it is apparent that entire categories of Documents
in Respondent’s possession, custody or control are missing.”*?

The Claimant provides a list of categories of Documents allegedly missing. These
categories of Documents can be broadly divided into three groups:

Claimant’s Application, p. 5.

1bid.

Mexico’s Response, p. 4.

Claimant’s Application, p. 2.

10
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a. Documents that, in the Claimant’s submission, should have been sent to or from
certain individuals who acted as negotiators for the USMCA Parties.
b.  Certain types of Documents that, in the Claimant’s submission, should exist.
c.  Documents that were produced in the 7C Energy case.

First, according to the Claimant, the Respondent has produced a limited number of

Documents, or no Documents at all,

. Specifically, the
Claimant alleges that the Respondent has produced:

v oo I, - I

c.  No Documents to/from , who the Claimant alleges
was 5

d. - NoDocuments from | I

¢ NoDocuments from g

b

b. Only two Documents to/from

2

f.  No Documents from 10 different individuals** who commented on and/or edited
in track changes drafts of the Investment Chapter.>?

The Claimant also highlights that the Respondent has produced just two documents from
the Office of the President of Mexico. In the Claimant’s view, it is not possible that so
few documents came out from this Agency, especially considering that the negotiation
of the USMCA took place during a change of government in Mexico.>®

ondent clarifies that

According to the Respondent,
was not involved in the negotiation of Chapter 14

Claimant’s Application, pp. 2-3.

The individuals mentioned by the Claimant are:

Claimant’s Application, n. 16.

Claimant’s Application, p. 3.
Claimant’s Reply, p. 3.

11
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) whit N -
legal scrub is only intended to ensure legal consistency, not to modify what has already
been negotiated.

With this clarification, the Respondent insists that, first, it has produced all Documents
in its possession, custody or control. Specifically, it alleges that:>’

a. It has iroduced 55 documents prepared by/for _ and/or -

3% as well as more than 60 documents that relate to previous versions of
Chaiter 14, which means that they were sent by i and/or

b.  All the documents it has found within the files of former public servants, including

I The Responden

emphasizes however that only Chapter 14 negotiators produced documents about

that chapter, which is why there are no Documents on the interpretation of Chapter
14 prepared b [N - o I

11 of the Chaiter 14 legal scrub documents, which included the participation of

d.  The fact that there are comments or edits from the individuals identified by the
Claimant “does not imply that the documents were prepared by them, so it makes
no sense to say that Mexico failed to comply with [POS5] simply because no
documents from these individuals were submitted.”3 The Respondent explains
that

, but who did not have a role in the definition and negotiation of
Chapter 14. The Respondent adds that the exchange of Documents was conducted
almost exclusively through the MAX Platform, which explains why there are no
emails from these individuals.*

e. Contrary to the Claimant’s contentions, the Respondent has produced two
Documents from the President’s Office. In response to the Claimant’s contention
that “[1]t cannot be the case that these are the only two Documents to come out of
the Office of the President reflecting Mexico’s negotiation, understanding, or
interpretation of Chapter 14 of the USMCA,”*! the Respondent explains that the
Documents responsive to POS5 at this hierarchical level are very scarce, since the
interpretative intricacies of Chapter 14 were made at the technical level. Likewise,

37

38

39

40

41

Mexico’s Response, pp. 3-5, 10.

Specifically, the Documents identified as 1-001, 1-002, 1-006, 1-012, 1-017, 1-018, 1-020, 1-021, 1-027, 1-
029, 1-030, 1-031, 1-034, 1-035, 1-036, 2-002, 2-003, 2-004, 2-005, 2-006, 2-007, 2-008, 2-009, 2-010, 2-011,
2-012, 2-013, 2-014, 2-015, 2-016, 2-017, 2-018, 2-019, 2-020, 2-021, 2-022, 2-023, 2-024, 2-025, 2-026, 2-
028, 2-029, 2-030, 2-031, 2-035, 2-037, 2-038, 2-039, 2-040, 2-041, 2-043, 2-044, 2-045, 2-046, and 2-047.

Mexico’s Response, p. 5.
Mexico’s Response, pp. 6-7.
Claimant’s Reply, n. 11.

12
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the fact that there was a change of government during the negotiations of the
USCMA is irrelevant for the purpose of POS. In any event, the Respondent
confirms that the documents produced “are the only ones available to the Office
of the President of Mexico.”*?

Second, the Claimant contends that certain types of Documents that in its submission
should exist have not been produced, or have been produced only in a limited fashion.
In particular, it is asserted that the Respondent has produced:

a.  Only one joint report among the USMCA Parties, as the other Documents
identified by the Respondent are draft reports exchanged internally within
Mexico.*?

b.  No handwritten notes from attendees of meetings held among the USMCA Parties
or within the Mexican Government Agencies.*

c.  No cover letters, transmittal emails, or internal correspondence regarding all the
drafts of the USMCA. #°

The Respondent asserts that it has produced all Documents in its possession, custody or
control. With respect to the specific Documents mentioned by the Claimant:

a.  The Respondent has now produced the joint reports of the negotiation of Chapter
14, in addition to the copies of the missing reports which were delivered to the
Claimant after 19 July 2024.4

b.  There is no evidence that handwritten notes and annotated printed documents have
been created and, even if they were created, Mexican law does not require public
officials to safeguard these notes. In any case, it argues that handwritten notes
prepared by public officials do not reflect the will and understanding of a
sovereign State.*’

c.  As noted above, the USMCA Parties exchanged the majority of the documents
through the MAX Platform, which explains why there are relatively few
documents exchanged via e-mail.*®

Third and finally, the Claimant contends that the Respondent has failed to produce
certain Documents that were produced in the 7C Energy case, including Documents “(1)
evidencing the United States’ inclusion of the legacy investment annex, (ii) reflecting

42

43

44

45

46

47

48

Mexico’s Rejoinder, p. 6.

Claimant’s Application, p. 4; Claimant’s Reply, p. 3.
Claimant’s Application, p. 4.

1bid.

Mexico’s Rejoinder, p. 6.

Mexico’s Response, p. 7.

Mexico’s Response, p. 4.

13
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explanations by the United States’ negotiators to their Mexican counterparts that the
legacy investment annex would operate as a grandfather clause, and (iii) evidencing that
Mexico (and Canada) understood the same—all of which were disclosed in TC
Energy.”#

The Respondent rejects the Claimant’s allegations:

a.  With respect to (i), it highlights that it did submit the first version of Annex 14-C
(Document 1-003).

b.  Withrespect to (i), it alleges that “it is common for explanations of proposed texts
in international trade negotiations to be made orally, which explains why Mexico
does not have in its possession, custody, or control a physical document that the
United States would have sent to Mexico with these explanations.”>°

c.  With respect to (i1) and (iii), it asserts that “the [USMCA] Parties’ understanding
of the interpretation of Annex 14-C has always been consistent with and is
consistent with, the Respondent’s position in this case. The Respondent does not
have in its possession, custody, or control any document containing a different
interpretation.”*! The Respondent further notes that the Claimant’s assertions at
(i1) and (ii1) above rely on a submission by the claimant in 7C Energy with no
factual support.>?

The Tribunal acknowledges Mexico’s explanations and assurances with respect to its
production of Documents in response to POS. This, however, is not sufficient to
establish that the Respondent has met its document production obligations. While the
Tribunal has no reason to doubt Mexico’s assurances, it must ascertain that a robust
process was put in place to search for, and produce responsive documents. In other
words, for the Tribunal to determine whether Mexico has complied with POS5 it must
ensure that Mexico’s search methodology was appropriate and diligent. The Tribunal
addresses this in Section 4 below.

4. The methodology applied by the Respondent to identify and produce
documents

The Claimant alleges that in addition to the “significant gaps in Respondent’s
Production, Respondent’s stated methodology in identifying and producing Documents
is obviously flawed.”>?

In its Application, the Claimant highlighted three issues:
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a.  With one exception, the Respondent failed to identify any other custodians from
whom Documents were searched for and collected. The Claimant argues that
“[t]his is problematic” because “virtually no Documents were identified or
produced from more than a dozen individuals directly involved in the negotiations
and drafts of the Investment Chapter of the USMCA.”>*

b.  Asdiscussed above, the Claimant argued that the sparsity of production suggested
that the Respondent had not conducted a proper search, collected or produced
responsive Documents in the MAX Platform or Scratchpad.>”

For these reasons, the Claimant requested the Tribunal to order the Respondent to
provide “for each of Request[s] Nos. 1 and 2, (i) the search terms used to identify
Documents, (ii) the date ranges used for each search, (iii) the locations and offices where
physical searches were undertaken, (iv) a description of any electronic media searched
(including but not limited to the MAX platform and Scratchpad), and (v) a complete list
of the custodians whose emails, files and other records have been reviewed for purposes
of responding to Claimant’s requests for documents. This should include a description
of whether the custodians’ email archives were searched or if the searches undertaken
were limited to emails available in the custodians’ email inboxes at the time of the
search.”>¢

As noted in Section II above, the Tribunal invited the Respondent to “[r]espond to the
Claimant’s request that it provide the information on its search methodology, as set out
at para. 2 of its request for relief.”>’

In response, and as discussed at para. 23 above, the Respondent explained that hand-
over regulations under Mexican law are different from those in the United States, such
that there is no custodian for many Documents, an

In its Reply, the Claimant submitted that the Respondent’s answers confirmed that it
had failed to conduct a proper search of responsive Documents. Specifically, the
Claimant argued that:

a.  Contrary to the Tribunal’s order, the Respondent did not provide information on
its search methodology, including, “(i) the search terms used to identify
Documents, (ii) the date ranges for each search, (iii) the locations and offices
where physical searches were undertaken, (iv) a description of any electronic
media searched, and (v) a complete list of the custodians whose emails, files, and
other records have been reviewed for purposes of responding to Claimant’s

54

55

56

57

58

Claimant’s Application, pp. 4-5.

Claimant’s Application, p. 5.

Claimant’s Application, p. 7.

Tribunal’s letter of 25 July 2024 (second letter).
Mexico’s Response, pp. 1-3.
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requests for Documents.”® According to the Claimant, there can only be one
reason for the Respondent to ignore a direct order from the Tribunal: because it
has failed to conduct a proper search for documents which would support the
Claimant’s interpretation of Annex 14-C of the USMCA.

Mexico’s Response confirmed that it has not complied with the Tribunal’s order
to produce Documents “reflecting” the Respondent’s and/or the USMCA Parties’
“negotiation, understanding, or interpretation of the investment chapter of the
USMCA;” rather, the Respondent appears to have taken a narrow (and
noncompliant) view of the scope of the Tribunal’s order, excluding Documents
from custodians who participated in the legal scrub of the USMCA but did not
participate in the negotiation of Chapter 14, as well as Documents which the
Respondent considers “do not reflect the will and understanding of a sovereign
State.”®0

In any event, the Respondent’s arguments as to the scope of the handover or
reporting obligations of Mexican officials provide no comfort that the Respondent
conducted a proper search. In particular, these arguments do not address whether
the Respondent made proper inquiries of public officials “who (i) remain
employed by the Government (and might not even have ‘handed over’ any
Documents yet), or (ii) left office, but who might have handed over/kept
responsive Documents even if not expressly required by the 2017 Mexican
regulation,” or whether Documents (hardcopy and electronic) were searched from
the relevant custodians, during the defined date range and applying the relevant
search terms.®!

In its Rejoinder, the Respondent denied having violated the Tribunal’s orders and
affirmed having applied an appropriate search methodology. Specifically:

a.

The Respondent submitted that the Tribunal had not ordered it to provide
information on its search methodology with the level of detail requested by the
Claimant; rather, the Tribunal invited the Respondent to respond to the Claimant’s
request that it provide information on that methodology. The Respondent argues
that “[i]t is clear from the context of this invitation [...] that the Tribunal was
providing the Respondent with an opportunity to respond to the Claimant’s
request itself, rather than ordering the Respondent to provide an account of the
specific details demanded by the Claimant.”®

Despite this, the Respondent confirmed that “exhaustive searches were conducted
in all relevant offices of the Ministry of Economy, the Ministry of Foreign Affairs
and the Office of the President of Mexico, through the Legal Counsel of the
Federal Executive; as well as consultations with relevant personnel to obtain any

Claimant’s Reply, p. 1.
Claimant’s Reply, pp. 1-2.
Claimant’s Reply, pp. 2-3.
Mexico’s Rejoinder, pp. 2-3.
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and all documents related to the negotiation, understanding or interpretation of
Chapter 14 of the USMCA.”® The Respondent further alleged that “[t]he
documents that were collected on this basis were subsequently reviewed to
identify those documents that were created or exchanged between January 20,
2017 and April 17, 2024.” %

c.  The Respondent also noted that it had provided a general explanation of its
methodology in its cover letter to the Claimant of 19 July 2024, which it attached
as Annex A (Spanish original) and B (English translation ) to its Rejoinder.® In
that letter, the Respondent explained that it had conducted an exhaustive and
diligent search in files, records, computer equipment, institutional e-mails,
devices, and in the physical files of the Ministry of Economy as well as the
Ministry of Foreign Affairs and the Office of the President of Mexico, through the
Legal Counsel of the Federal Executive.®

The Respondent further denied the Claimant’s suggestions that it had failed to produce
Documents from certain custodians or platforms due to a restrictive interpretation of the
Tribunal’s document production orders, arguing that the Claimant has ignored its
explanations:

a.  The Respondent insisted that, in Mexico, there are no ‘“custodians” per se of
Documents responsive to the Tribunal’s orders. In any event, contrary to the
Claimant’s suggestions, the Respondent did not exclude from production
Documents from “custodians” who participated in the legal scrub of the USMCA;
rather, these Documents were not produced because they do not exist, or are not
currently within the Respondent’s possession, custody or control.®’” The
Respondent reiterated that it has produced all documents in its possession,
custody, or control that fall within the Tribunal’s document production order,
including all Chapter 14 legal scrub documents.

b.  The Respondent denied that its explanations “sidestep” the question of whether it
conducted a proper search for responsive Documents, or are “misleading and
flawed,” as the Claimant suggests.® Specifically:°

i.  With respect to public officials who remain employed with the relevant
offices, the Respondent has explained that exhaustive searches for responsive
Documents were conducted in all relevant offices. The Respondent has also
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explained why additional responsive Documents do not exist, no longer exist,
or are no longer in the possession, custody or control of the relevant offices.

ii.  With respect to public officials who have left office, the Respondent submits
that any responsive Documents in the possession of a former official could
not be considered to be within the relevant offices’ possession, custody or
control. Any such Documents would also fall outside the scope of the
Tribunal’s orders and the IBA Rules.

iii. As to the Claimant’s suggestions that the Respondent’s explanations provide
no comfort that the Respondent has searched responsive Documents from the
relevant custodians, during the relevant date range and applying relevant
search terms, the Respondent reiterates that it has “conducted an exhaustive
and diligent search in files, records, computer equipment, institutional e-
mails, devices, and in the physical files, currently in the possession, custody
and control” of the relevant offices.”!

Once again, the Tribunal acknowledges the Respondent’s explanations. However, it is
not satisfied that the Respondent has sufficiently established that its methodology to
search, collect and produce documents is appropriate.

The Respondent has confirmed that “exhaustive searches were conducted in all relevant
offices of the Ministry of Economy, the Ministry of Foreign Affairs and the Office of
the President of Mexico, through the Legal Counsel of the Federal Executive; as well
as consultations with relevant personnel to obtain any and all documents related to the
negotiation, understanding or interpretation of Chapter 14 of the USMCA. The
documents that were collected on this basis were subsequently reviewed to identify
those documents that were created or exchanged between January 20, 2017 and April

The Respondent has indicated that further details were provided in its cover letter of 19
July 2024 to the Claimant, accompanying its production of Documents in response to

The Respondent conducted an exhaustive and diligent search in files,
records, computer equipment, institutional e-mails, devices, and in the
physical files of the Ministry of Economy, an agency of the Federal
Government of Mexico, which, under the domestic law, was and
currently is in charge of coordinating Mexico’s international trade
negotiations, including the modernization of the North American Free
Trade Agreement (NAFTA), which culminated in the signing of the
Agreement between the United States of America, the United Mexican
States and Canada (USMCA); as well as the Ministry of Foreign Affairs
and the Office of the President of Mexico, through the Legal Counsel of

52.
53.
17,2024.°7
54.
POS5. This letter stated as follows:
the Federal Executive.
 Ibid.

2. Mexico’s Rejoinder, p. 3.
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Respondent’s search included a review of the records, electronic and
hysical files, notes, reports, available emails, among others, of

The Tribunal finds that this broad description lacks the necessary detail required to
understand the methodology applied by the Respondent. While the Respondent has
indicated the offices in which it has conducted its search, and has confirmed that it has

searched in the date range set out in POS5, with the exception of
. R - i s not

provided the names of the personnel that it has searched.” Further, while the
Respondent indicates that its search has included a review of the records, electronic and
physical files, notes, reports, and available emails, among other sources, it has not
detailed what databases it has searched, nor has it explained what the term “available
emails” mean. Nor has the Respondent explained whether it used search terms, and if
s0, which ones. In the Tribunal’s view, more detail is required to determine whether the
Respondent has complied with its document production obligations under POS.

As to the Respondent’s arguments in connection with former officials of the Mexican
Government Agencies (as defined in POS), the Tribunal finds that the Respondent has
not adequately shown whether it has searched the records and databases of the Mexican
Government Agencies to determine whether any Documents created, sent or received
by such former officials remain in possession, custody or control of the Respondent.

For these reasons, the Tribunal orders the Respondent to provide, within two weeks of
this Order (i.e., by 12 November 2024), a full description of the process followed by
the Respondent to search for, collect and produce any Documents responsive to POS,
including:

a. A complete list of the relevant personnel whose emails, files and other records
have been reviewed for purposes of responding to the Tribunal’s orders in POS.

i. The Respondent shall provide an explanation as to whether the search
included these officials’ email archives, or was limited to the emails available
in their email inboxes at the time of the search.

ii. In relation to personnel involved in the negotiation of Chapter 14 of the
USMCA that are no longer employed by the relevant agency, the Respondent
shall confirm that its offices, databases and archives, both physical and
electronic, have been searched for Documents created, sent or received by
these former officials. Alternatively, it shall confirm that, as a result of those
individuals’ departure, all Documents created by those individuals have been

3 Mexico’s Rejoinder, p. 2, citing Annex A of the Respondent’s letter dated 19 July 2024.

74 While the Respondent has indicated that it has searched all of the Chapter 14 legal scrub documents, which

included the iarticiiation of _, it is unclear whether it has searched all of the files of
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deleted or destroyed, such that no searches can physically or electronically be
conducted in connection with those individuals.

The locations and offices where physical searches were undertaken;

A description of any platforms or electronic media in which electronic searches
were conducted (including but not limited to the MAX platform and Scratchpad,
internal databases, email files, etc.);

The search terms used to identify any responsive Documents; and

The date ranges used for each search.

The Tribunal also directs that this description be accompanied by a representation by
counsel that the process described has been followed.

ORDER

For the reasons set out above, the Tribunal:

a.

Orders the Respondent to provide, with two weeks of this Order (i.e., by 12
November 2024), a full description of the process followed by the Respondent to
search for, collect and produce any Documents responsive to POS5, in the terms
set out at para. 57 above;

Directs the Respondent’s counsel, as the case may be, to represent that the process
thus described has been followed;

Defers its decision on whether the Respondent has complied with its document
production obligations under PO1 and POS5 until the instructions above have been
complied with.

[Signed]

Sabina Sacco
Presiding Arbitrator

Date: 29 October 2024
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| dissented from the majority’s decision in Procedural Order No. 5 (PO5) to order
production of documents that post-date the conclusion of the USMCA. In my view, the
relevance and materiality of documents created after the date when the USMCA
negotiations concluded had not been established. | dissented as well because the
Claimant did not provide any indication of why it reasonably believed that documents
postdating the signature of the USMCA would exist, and the majority of the Tribunal, in
deciding to grant the request until 17 April 2024 (the date of the Claimant’s Final
Document Request), simply glossed over the requirement in article 3.3(a)(ii) of the IBA
Rules to state so. Thirdly, | expressed a concern in this context over a continuously
expanding category of documents and the impact that this had had on the efficient
conduct of the arbitration.

These concerns persist, and indeed they have deepened, so | must again dissent
from the decisions of the majority of the Tribunal contained in Procedural Order Nos.8
and 9 (PO8 and PQO9, respectively), both of which | will address here. | will go through
the issues raised by the Parties in chronological order. Therefore, | will address PO9 first,
followed by POS8.

I PO9

1. On 19 July 2024, following PO5 and production of documents to the Claimant, the
Respondent submitted a Privilege and Confidentiality Log. In conducting its search for
documents pursuant to PO5, the Respondent identified a number of documents, all of
which were generated in, and for the purpose of, other ongoing investor-State dispute
settlement (ISDS) arbitrations under the USMCA, where the Respondent is also a party,
and where the interpretation of Annex 14-C and, more generally, Chapter 14 is also being
disputed. These are the so-called ISDS Litigation Documents that PO9 classifies into 4
subcategories (Subcategories A through D).

2. The Respondent objected to disclosure of the ISDS Litigation Documents on the
following grounds:
a. It raised two “scope” objections arguing that documents in Subcategories

A, B and C were outside the scope of:

I PO5 (the first scope objection), and

i. supplementary means of interpretation under article 32 of the VCLT
(the second scope objection).

b. The Respondent also argued that all documents, including 13 emails in
Subcategory D that it identified individually and admittedly are within the
scope of PO5, are subject to privilege or legal impediment.
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A. Scope of PO5

1. Subcategory A documents

3. | agree with the majority that Subcategory A documents, that is communications
exchanged between counsel acting for the Respondent in this and other ISDS arbitrations
and counsel for Mexico’s opposing parties in those arbitrations are not within the scope
of PO5. | have nothing to add.

2. Subcategory B and Subcategory C documents

4. | disagree that Subcategory B and Subcategory C documents fall within the scope
of PO5 (the Respondent admits that Subcategory D documents do). As noted, according
to the Respondent, all such documents have been generated in, and for the purpose of,
other ongoing ISDS arbitrations where the same questions of interpretation of the USMCA
provisions that are before the Tribunal in this case are being litigated. They comprise:

a. documents exchanged between the Respondent’s internal and external
counsel (Subcategory B); and
b. legal documents, that is litigation-related documents, prepared and shared

internally by the Respondent (Subcategory C).

5. With regard to these documents, the majority says at paragraph 31 of PO9 that
“the Respondents’ [sic] preliminary question [whether the ISDS Litigation Documents
withheld by the Respondent are included within the scope of the Tribunal’s production
order in PO5] must be answered in the affirmative”. The majority then goes on to say that
“the Respondent is raising this question [of scope] at the production stage, pursuant to
para. 36 of PO1” and then explains that “{w]hether the Respondent is entitled to withhold
Documents at the production stage... is dependent on whether the Respondent can
invoke a valid ground to justify withholding Documents that fall within the Order’s subject-
matter and temporal scope”, but that “[a] Party is not entitled to withhold Documents at
the production stage based on arguments seeking to narrow down the scope of the
Tribunal’s orders to produce”. (PO9, §[ 31).

6. | disagree with that determination of the majority.

7. First, a question about the scope of an order obviously can only arise after the
order has been issued. Thus, there was nothing out of the ordinary in the Respondent’s
raising questions regarding the scope of PO5 during the stage that followed its issuance.

8. The majority said that the Respondent “understood” that a Party is not entitled to
withhold Documents based on arguments seeking to narrow down the scope of the
Tribunal’s orders to produce because “its Privilege Log states that it raises objections to
the production of ‘all responsive documents that relate to the litigation of ISDS
arbitrations™ (emphasis in original). The majority appears to conflate two separate issues:
whether the documents in question are within the scope of PO5 and whether the
Respondent is entitled to withhold documents at the production stage. This raises a
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number of issues that | do not agree with. Obviously, what a party understood cannot
define the scope of the Tribunal’s order. Further, even if the Respondent understood that
the documents in question are responsive to the Claimant’s request for documents, that
understanding does not answer the question of whether the documents are within the
scope of the Tribunal’s order. Moreover, it is evident from the face of the Respondent’s
submission that it did not understand the documents in question to be within the scope of
PO5. The Respondent states so at the very outset and that is the very basis of its
objection (Respondent’s Privilege and Confidentiality Log, § 2).

9. Ultimately, the question is not about what the Respondent’s underlying intention
may have been either; and | disagree that the Respondent’s submissions in any way
suggest that it was “seeking to narrow down the scope of the Tribunal’s orders to
produce”. The Respondent objected to produce the documents in question on the basis
that they fell outside the scope of PO5 and there can be no question that it has a right to
raise such an objection. There was nothing improper or even out of the ordinary about
the Respondent’s objection either. It explained that it was “not clear to the Respondent
that the Tribunal intended the scope of its orders to extend to such documents, given that
it would not be appropriate to disclose to the Claimant any privileged litigation documents
in relation to this arbitration or in relation to other ISDS arbitrations”. The Respondent
then added: “Nonetheless, for greater certainty and out of an abundance of caution, the
Respondent raises this objection.” (Respondent’s Privilege and Confidentiality Log, § 2).

10.  This brings me to the next point of disagreement with the decision of the majority.
| disagree that Subcategory B and Subcategory C documents fall within the scope of PO5.
No such documents were specifically the subject of the Claimant’'s request and,
consequently, the Tribunal did not address them. This is precisely the type of problems
that arise from the failure to identify a narrow and specific category of documents sought
and to state why they are reasonably believed to exist; and this is the reason why, in my
view, to that extent the Claimant’s request amounted to a fishing expedition (as | pointed
out in my dissent to PO5).

11. Had the Claimant intended to request that type of documents, it should have
specifically identified them as required by PO1 and the IBA Rules, so that the Tribunal
could have specifically addressed that particular request and decided the matter
specifically as well. Importantly, given that there are several ongoing arbitrations
involving the same questions of interpretation of the USMCA provisions that are before
this Tribunal, there was no difficulty at all in the Claimant describing in sufficient detalil
such a narrow and specific category of Documents reasonably believed to exist.

12.  More particularly, if the Claimant intended documents generated or exchanged by
the Respondent as a disputing party in other ISDS arbitrations involving the same legal
questions of interpretation that are before this Tribunal to be produced, it should have
identified them as a category or categories. It was perfectly foreseeable that objections
to disclosure of such litigation documents in all likelihood would have been raised and,
consequently, the issue of protection from disclosure and, in this connection, their
relevance and materiality, would have been squarely before the Tribunal. The
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Respondent’s doubts about whether the Tribunal itself intended this type of documents
to be produced (despite any objections to disclosure, to which | will come back, and
setting aside the ultimate decision on disclosure) are, therefore, unsurprising, especially
where the Members of the Tribunal are not in agreement regarding the scope of the
Tribunal’s own order.

13.  Short of rejecting the Claimant’s request (for the reasons and to the extent noted
in my dissent to PO5), ISDS Litigation Documents having been caught in the fishing net,
rather than the majority “entertain[ing] a [purported] request that the Respondent be
relieved of the obligation to describe each and every document falling within [an entire]
category” (or subcategories) of documents (PQO9, § 57) “on grounds of privilege, legal
impediment, commercial or technical confidentiality, or special political or institutional
sensitivity” (PO1, q 30), the Tribunal, if anything, should have afforded the Claimant an
opportunity to reformulate a specific request for the ISDS Litigation Documents in
question pursuant to PO1 and the IBA Rules, including stating why such documents
would be relevant to the case and material to its outcome, so that the Respondent could
have raised any concrete objections it had, and the Tribunal could have expressly
addressed and decided such a request.

14. Instead, “[a]s regards its [the Respondent’s] first argument” namely that the ISDS
Litigation Documents were not within the scope of PO5 (PQO9, §[ 31), the majority went on
to discuss whether the Respondent had complied with PO1 and found that it did not. |
disagree with this finding of the majority as well.

15.  The majority observed that “[a]t the request stage, the Respondent raised certain
objections based on legal impediment that attached to the entire category of Documents
requested or anticipated that it might have to object to the production of specific
Documents or categories of Documents at the production stage” and, “[tlhus, the
Respondent only invoked a legal impediment at the request stage for Request No. 1,
because of the existence of the USMCA Trilateral Agreement on Confidentiality”, (PO9,
41 46 and 47). This is not entirely accurate.

16. The Respondent’s objection in relation to the USMCA Trilateral Agreement on
Confidentiality only applied to the documents (travaux préparatoires) specifically covered
under that Agreement (which, in any event, the Respondent did not object to produce, if
so ordered by the Tribunal, provided that the necessary safeguards were in place to
protect the confidentiality of the documents, see PO9, § 3). The Respondent also
objected to the request “on the grounds of its expansive, non-specific substantive scope
(i.e., speculating as to the existence of other documents, outside the negotiations, that
may reflect the common intention of the USMCA parties regarding the ‘understanding or
interpretation of the investment chapter’) and its unreasonable temporal scope (i.e., 7
years)” (among other objections, see PO5, Annex A). Moreover, the Respondent
repeatedly stated that, if the Tribunal were to order production of the documents as
requested by the Claimant, it would undertake its best efforts to comply, to the extent that
documents existed and they were in its possession, custody or control (PO5, Annex A),
which, quite clearly, it did not know at the time. Thus, it is evident on its face that the
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Respondent did not understand the request to cover any ISDS Litigation Documents.
Indeed, by granting what was, in effect, an open-ended request for documents, the
majority reversed the burden of identifying a narrow and specific category of documents,
placing it on the requested party —in this case the Respondent. Because the Claimant’s
request did not contain a description in sufficient detail of the narrow and specific category
of Documents —namely the ISDS Litigation Documents— that were reasonably believed
to exist, the Respondent could not reasonably have been expected to identify such
documents itself ex ante in order to raise more specific objections to disclosure. This
illustrates one of the risks of granting document requests that amount to fishing
expeditions: nobody —not the requesting party, not the requested party and not even the
tribunal (as is the case here)— knows exactly what documents may turn up and it
becomes difficult —if not impossible— for the requested party to raise appropriate,
concrete objections; and for the tribunal to properly consider and deal with the request
and the objections (as noted above).

3. Objection to entire categories of documents'

17.  Having disregarded in PO5 the requirements that requests for documents have to
comply with under PO1 and the IBA Rules, the decision of the majority deprived the
Respondent of the possibility to raise objections it could have otherwise made at the time;
and subsequently in PO9 the majority decided that, because the Respondent did not raise
objections to disclosure of the ISDS Litigation Documents as a category (or the
corresponding subcategories) “prior to the Tribunal’s decision on whether to grant the
Requests” (PO9, § 55), it was precluded from raising them thereafter (in the instant case,
in its Privilege and Confidentiality Log) and, consequently, the majority found the
Respondent in breach of PO1. Moreover, had the Claimant made a proper request for a
narrow and specific category of documents such as ISDS Litigation Documents —or
subcategories thereof—, the Respondent naturally would have been in a position to
consider whether to raise any objections to such a request for a category (or categories)
of documents as such.

18. As already noted, in the circumstances it was not inconsistent in any way with PO1
or PO5, or inappropriate for the Respondent to have objected to entire categories (or
subcategories) of documents. | also do not share the majority’s suggestion that the
Respondent may have raised the objection “altogether [or, in my view, in any way] to
dispense the Respondent from conducting a search of responsive Documents, as
required under PO5” (PO9, | 57).

19. 1 do not agree either with the new requirement that the majority has imposed that
categories of documents have to be “highly homogeneous” as a “pre-condition” to raising
objections on grounds of privilege, legal impediment, commercial or technical

1. My views in the following section are without prejudice to the reasons why | disagree that
Subcategory B and C Documents are not covered by PO5.
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confidentiality, or special political or institutional sensitivity. This is neither a requirement
under the IBA Rules (which are silent on objections to categories of documents), nor
under PO1. Of course, the documents in question must belong to a category, that is, they
must form part of a general class of documents. That goes without saying. Beyond that,
if it were a pre-condition, it needed to have been established in PO1 so that the Parties
were aware of it and could formulate their respective requests for documents and
objections accordingly. It was not.

20. In any event, Subcategories B and C are, in fact, highly homogeneous; so much
so that PO9 itself has grouped the ISDS Litigation Documents in question into
Subcategories. According to the Respondent’s Privilege and Confidentiality Log, all of the
documents in question have been generated in the course of “a significant number of
ongoing ISDS arbitrations in which the interpretation of Annex 14-C and, more generally,
Chapter 14 of the T-MEC are disputed”, in which the Respondent is a Party. Subcategory
B comprises communications exchanged between the Respondent and its external legal
counsel in those arbitrations. The majority itself acknowledges that they are, indeed,
“highly homogenous” (PO9, §] 69).

21.  Subcategory C is also “highly homogenous”. It comprises documents of a legal
nature generated by Respondent’s internal counsel for the purpose of litigation in ISDS
arbitrations in which the Respondent is involved, concerning the disputed interpretation
“of Annex 14-C and, more generally, Chapter 14 of the T-MEC”, which have been
circulated by the Respondent internally. | disagree with —and indeed | am puzzled by —
the majority’s characterization of the Subcategory C documents as vague, let alone being
“‘extremely vague”. | simply fail to understand what is in any way ambiguous about the
legal nature of documents generated in, and for the purpose of, litigation in ISDS
arbitrations involving the same legal questions that are before this Tribunal; and, the
ultimate decision on whether they may be withheld aside, it does not take much to
understand why the Respondent argues that such documents should be protected from
disclosure.

4. Subcategory D documents

22. Documents in Subcategory D have been individually identified. They were not
objected to as a category. The majority doubted whether the 13 emails that the
Respondent listed in its Privilege and Confidentiality Log represented the totality of the
documents in that subcategory (PO9, § 68). A simple request for clarification would have
sufficed to resolve any doubts.

B. Supplementary means of interpretation

23. | reiterate the opinion on supplementary means of interpretation in my Dissent to
PO5. | will only add here that, in the circumstances of this case, the Respondent’s
objections to disclosure are closely related to relevance and materiality, and they should
have been put squarely to the Tribunal in the form of a particular request (or requests) for
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narrow and specific categories of documents, such as the Subcategory B or Subcategory
C documents. In deciding whether to grant the request subject to potential exclusion of
documents, for instance on grounds of privilege or legal impediment, or to deny it, the
Tribunal would have been able to consider whether and how such litigation documents
that may be properly shielded from disclosure even from the Tribunal itself, would be
relevant to the case and material to its outcome, either as primary means of interpretation
under Article 31 of the VCLT or if they could assist the Tribunal in the interpretation of the
relevant treaty provisions as supplementary means of interpretation under Article 32 of
the VCLT.

Il PO8

24. In relation to the Claimant’s complaint that the Respondent failed to comply with
the document production orders pursuant to PO5, the majority of the Tribunal
“acknowledg[ed] Mexico’s explanations and assurances with respect to its production of
Documents in response to PO5”. Nevertheless, it considered that they were “not
sufficient to establish that the Respondent has met its document production obligations”
noting that “[w]hile the Tribunal has no reason to doubt Mexico’s assurances, it [i.e. the
majority] must ascertain that a robust process was put in place to search for, and produce
responsive documents” (PO8, q 43). More specifically, the majority considered that,
beyond the persons that the Claimant had identified, the Respondent had “not provided
the names of the personnel that it has searched” and it had “not detailed what databases
it [had] searched” or “explained whether it used search terms, and if so, which ones”, so
that, in the majority’s “view, more detail [was] required to determine whether the
Respondent [had] complied with its document production obligations under PO5” (POS8,
§ 55). The majority also found that “the Respondent [had] not adequately shown whether
it [had] searched the records and databases of the Mexican Government Agencies to
determine whether any Documents created, sent or received by... former officials [of the
Mexican Government Agencies (as defined in PO5)] remain in possession, custody or
control of the Respondent” (PO8, {[ 56).

25. | disagree with the majority’s reasoning, conclusions and findings. | have no
reason to doubt that the Respondent and its counsel have conducted an adequate,
exhaustive, and diligent search for documents, nor do | question their representations to
that effect. In my view, the majority’s instruction to counsel in paragraph 58 of PO8 is
unwarranted, and | do not subscribe to it.

26. Under PO1 and the IBA Rules, it is the requesting party (i.e. the Claimant) who in
its request for documents not only has to provide “a description in sufficient detail
(including subject matter) of a narrow and specific requested category of Documents that
are reasonably believed to exist”; but also “in the case of Documents maintained in
electronic form, [to] identify specific files, search terms, individuals or other means of
searching for such Documents in an efficient and economical manner” (IBA Rules Art.
3(a)(ii)). The Claimant did not provide such a sufficiently detailed description of narrow
and specific categories of documents sought (as | noted in my dissent to PO5), and it did
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not identify at all specific files, search terms, individuals or other means of searching for
documents maintained in electronic or other form. It was only after the Respondent had
produced documents pursuant to PO5 that the Claimant (belatedly) identified certain
individuals and online document sharing platforms used by the USMCA Parties during
the negotiations of the Agreement, and sought the Tribunal to impose on the Respondent
a particular search methodology, which is neither required under the procedural rules nor
standard in ISDS arbitration, thus attempting to transfer its burden as a requesting party
to the requested party.

27.  While the Claimant argued that the Respondent was improperly withholding
documents, it did not provide clear and convincing evidence thereof. The Claimant’s
arguments are based on a comparison with the TC Energy case (which the Tribunal
rejected could be used as a benchmark (PO8, ] 27 and 28, a decision that | agree with)
and, by their own terms, are otherwise speculative. Indeed, in regard to the Respondent’s
production of 132 documents, the Claimant argued that “[i]t is simply not credible that so
few external and internal Documents exist” (Claimant’s letter of 24 July 2024, p. 2).

28.  The Tribunal then invited the Respondent to “[rlespond to the Claimant’s request
that it provide the information on its search methodology, as set out at para. 2 of its
request for relief” (ICSID letter of 25 July 2024). In its subsequent submissions, the
Respondent provided a sufficient and more than adequate response. The Respondent
stated as follows and further reiterated that:
it conducted an exhaustive and diligent search in files, records, computer
equipment, institutional e-mails, devices, and in the physical files of the Ministry of
Economy, an agency of the Federal Government of Mexico, which, under the
domestic law, was and currently is in charge of coordinating Mexico’s international
trade negotiations, including the modernization of the North American Free Trade
Agreement (NAFTA), which culminated in the signing of the Agreement between
the United States of America, the United Mexican States and Canada (USMCA);
as well as the Ministry of Foreign Affairs and the Office of the President of Mexico,
through the Legal Counsel of the Federal Executive.
[Respondent’s letter of 9 August 2024.]

29. The process that the Respondent carried out, as described by the Respondent
itself, is fairly standard in document production in ISDS arbitrations and there is no reason
to doubt that the Respondent’s search was not exhaustive or diligent. The Respondent
explained how it conducted its searches, where specifically it searched files, records,
computer equipment, institutional e-mails, devices, and the physical files, including the
Direccion General de América del Norte, the Unidad de Negociaciones Comerciales
Internacionales and the Direccion General de Consultoria Juridica de Comercio
Internacional of the Secretaria de Economia, in addition to the Office of the President and
the Ministry of Foreign Affairs. The Respondent also identified the relevant individuals,
the positions they held and the role they played during the negotiations: Mexico’s Lead
Negotiator, Kenneth Smith Ramos, its Deputy Lead Negotiator, Salvador Behar Lavalle,
Mexico’s Head of the Investment Chapter negotiation, Aristeo Lépez Sanchez, as well as



Coeur Mining, Inc. v. United Mexican States
(ICSID Case No. UNCT/22/1)

Procedural Orders No. 8 and 9
Dissenting Opinion of Hugo Perezcano Diaz

Mr. Hugo Romero Martinez, one of the lawyers who participated in the so-called legal
scrub of the USMCA investment chapter (but not in the negotiation itself of the chapter).
Mexico explained and provided the regulations that govern the formal procedure for
outgoing officials to hand over the matters, documents, and resources that they were in
charge of; who was under an obligation to follow that procedure and who was not, and it
reiterated that it had produced all the documents that it found in the files that were handed
over. It also reiterated that it had produced all of the documents that were stored in the
MAX Platform, including on the so-called “Scratchpad” (see Respondent’s letters of 31
July and 9 August 2024).

30. PO9 notes that, “[w]hile the Tribunal has no reason to doubt Mexico’s assurances”,
the majority “must ascertain that a robust process was put in place to search for, and
produce responsive documents” and “ensure that Mexico’s search methodology was
appropriate and diligent”. The majority stated that it was “not satisfied that the
Respondent [had] sufficiently established that its methodology to search, collect and
produce documents [was] appropriate”.

31. Beyond the Claimant’s averred incredulity there is no factual basis nor have any
domestic rules or other legal basis been identified that govern procedures for collecting,
retaining, keeping custody of and preserving government records, including the
designation of “custodians” (to use the Claimant’s term) or other “relevant personnel” (to
use the majority’s terms), which would cast doubt on the Respondent’s assertions that it
conducted exhaustive and diligent searches, and its reliance on the applicable regulations
it cited to (the so-called handover regulations?), for instance, that there would be relevant
online platforms or databases other than the MAX Platform (including the “Scratchpad”)
identified by both parties, or that the relevant persons identified as well by both parties®
would be an incomplete list of “relevant personnel” and the “locations” identified by the
Respondent, an incomplete list of relevant locations (See PQO9, §[ 57).

32. If the Tribunal intended a specific search methodology to be followed, specific
search criteria to be used or a particularly detailed description of how and where searches
were conducted, they should have been included in PO1 as part of the procedural rules,
so that the Parties were aware of what would be required of them, and they could act
accordingly. Instead, the majority of the Tribunal again disregarded the requirements in
PO1 and the IBA Rules, transferring the requesting party’s burden of providing the
appropriate search criteria onto the requested party; it then dismissed the Respondent’s
search criteria as insufficient, without reference to any pre-existing standard or
benchmark that would have been known to both parties, against which the sufficiency of
the parties’ searches would be measured.

2. Lineamientos Generales para la regulacion de los procesos de entrega-recepcion y de rendicion
de cuentas de la Administracion Publica Federal, published on 24 July 2017. See Respondent’s letter of
31 July 2024, FN 2.

3. Including the Claimant, having reviewed over 100 documents produced. See Claimant’s letter of
24 July 2024.
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33. | additionally disagree with the highly prescriptive approach that the majority has
taken and the consequent, unwarranted burden it places on the parties. In any event, if
such a highly prescriptive approach was to be followed, the procedural rules should have
clearly prescribed it at the outset, ex-ante, rather than introduced it as the proceedings
progress or ex post.

11. Conclusion

34. As reasoned herein, | am unable to join the majority’s reasoning, conclusions,
findings and determinations, and | have no reason to doubt the conduct or statements of
the Respondent in connection with the matters addressed in PO8 and PO9.

[Signed]

Hugo Perezcano Diaz
Arbitrator

Date: 22 January 2025
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