














146 Standards of Protection 

actions were taken bona fide and hence could not have violated the FET standard? 
Arbitral practice clearly indicates that the FET standard may be violated, even if 
no mala fides is involved.172 For instance, the tribunal in Mondev173 said: 

To the modern eye, what is unfair or inequitable need not equate with the outrageous or 
the egregious. In particular, a State may treat foreign investment unfairly and inequitably 
without necessarily acting in bad faith.174 

The tribunal in Tecmed,l75 after pointing out that fair and equitable treatment is 
an expression of the bona fide principle recognized in international law, quoted 
the above passage from Mondev to underline that 'bad faith from the State is not 
required for its violation'.176 

The tribunal in Loewen177 also emphasized that bad faith or malicious inten­
tion is not an essential element of a breach of the fair and equitable treatment 
standard: 

Neither State practice, the decisions of international tribunals nor the opinion of com­
mentators support the view that bad faith or malicious intention is an essential element 
of unfair and inequitable treatment or denial of justice amounting to a breach of inter­
national justiceP8 

The Award in Occidenta/179 expresses the same idea. In -the context of transpar­
ency and consistency as parr of the fair and equitable treatment standard the tri­
bunal said: ' ... this is an objective requirement that does not depend on whether 
the Respondent has proceeded in good faith or not.' 180 

In CMS Gas Transmission Company v Argentina, 181 the tribunal, after finding 
that FET was inseparable from stability and predictability, stated: 

The Tribunal believes this is an objective requirement unrelated to whether the 
Respondent has had any deliberate intention or bad faith in adopting the measures in 
question. Of course, such intention and bad faith can aggravate the situation but are not 
an essential element of the standard.182 

172 The only contrary indication would be a dictum in Genin v Estonia, Award, 25 June 2001, 
17 ICSID Review-FILJ (2002) 395, at para 371: '[A]ny procedural irregularity that may have been 
present would have to amount to bad faith, a willful disregard of due process of law or an extreme 
insufficiency of action.' However, this passage does not relate to fair and equitable treatment but 
to the standard of arbitrary and discriminatory measures in Article II (3)(b) of the Estonia-United 
States BIT. 

173 Mondev v USA, Award, 11 October 2002, 42 ILM (2003) 85. 
174 Ibid at para 116. 
17' TECMED v Mexico, Award, 29 May 2003, 43 ILM (2004) 133. 
176 Ibid at para 153. 
177 Loewen v USA, Award, 26 June 2003, 42 ILM (2003) 811. 
17 8 Ibid at para 132. See also Azurix v Argentina, Award, 14 July 2006, paras 369, 372. 
17' Occidental v Ecuador, Award, 1 July 2004, 12 ICSID Reports 59. 
180 Ibid at para 186. 
181 CMS v Argentina, Award, 12 May 2005, 44 ILM (2005) 1205. 
182 Ibid at para 280. 
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