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INTRODUCTION

On 26 June 2018 Respondent submitted to Claimants their second request for
documents.

On 10 July 2018 Claimants submitted their objections and responses to Respondent’s
second request for documents.

On 17 July 2018 Respondent submitted its replies to Claimants’ responses and
objections. Respondent sent the replies simultaneously to Claimants and the Tribunal.

The Tribunal has reviewed Respondent’s request for document production, Claimants’
responses and objections and Respondent’s replies, all of which appear in the Redfern
Schedule attached to this Procedural Order.

GENERAL CONSIDERATIONS TO DECIDE ON THE DISPUTED
DOCUMENT PRODUCTION REQUESTS

In the first place, Respondent considered that Claimants’ responses to requests No. 4,
5, 10, 17, 20, 21, 22 and 23 were satisfactory. Therefore, the Tribunal is not required
to issue a decision on the aforementioned requests and will only decide on requests No.
1,2,3,6,7,8,9,11, 12,13, 14, 15, 16, 18 and 19 (the “Disputed Document Requests”).

Pursuant to Article 3.7 of the 2010 IBA Rules on the Taking of Evidence in
International Arbitration (“IBA Rules”), the Tribunal may order the production of
documents if it determines, inter alia, that:

(i) the issues that the requesting Party wishes to prove are relevant to the case and material
to its outcome; (ii) none of the reasons for objection set forth in Article 9.2 [of the IBA Rules]
applies; and (iii) the requirements of Article 3.3 [of the IBA Rules] have been satisfied.*

Respondent’s requests No. 1, 2, 3,6, 7, 8, 9, 11, 12, 13, 14, 15, 16 and 19 comply with
these requirements. Hence, the Tribunal has decided to grant these requests as provided
for in this decision and the Redfern Schedule.

With respect to Respondent’s request No. 9, the Tribunal notes that Claimants did not
object to it. However, by 17 July 2018, Claimants hadn’t produced any responsive
documents to this request. That is explained on the fact that Claimants agree to produce
responsive documents subject to a prior agreement with Respondent “to protect from
disclosure any personal data or information and confidential business information
contained in the CDRs (Call Detail Records).”?

12010 IBA Rules on the Taking of Evidence in International Arbitration, Article 3.7 (“IBA Rules”).

2 See Respondent’s request No. 9,



10.

11.

12.
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14.

15.

As far as the Tribunal knows, this agreement has not been reached yet. Therefore, the
Tribunal will invite the Parties to reach such an agreement and instruct Claimants to
confirm that they have no responsive documents to this request other than the CDRs.

The remaining Disputed Document Request is Respondent’s request No. 18. It deals
with “[t]he competitive tandem services model applied in the United States” and is
based on Dr. Dippon’s second report which states that “[r]egarding the fourth line of
business, competitive tandem services, Mr. Bello explains, ‘[s]imilar practices already
existed in the industry and | understand that this process would be very similar to the
proven model in the United States.’”

The Tribunal notes that Dr. Dippon is at the same time citing to Mr. Bello’s witness
statement, who does not refer to any particular document but simply to a business
model that may or not be described in documents. In other words, Dr. Dippon is simply
doing a general cross-reference to Mr. Bello’s witness statement but he is not referring
to any particular document.

Article 3.3. of the IBA Rules set forth that a request to produce documents shall contain
“a description of each requested Document sufficient to identify it or . . . a description
in sufficient detail (including subject matter) of a narrow and specific category of
Documents that are reasonably believed to exist.”® Respondent’s request No. 18 does
not sufficiently identify the document or category of documents sought.

Moreover, the IBA Rules also state that the Tribunal should exclude from production
any document that would represent an “unreasonable burden to produce the requested
evidence.”* The Tribunal considers that granting request No. 18 would impose an
unreasonable burden on Claimants who would be required to search for an indefinite
number of documents, that may or not be in their possession or under their control,
describing the US model sought by Respondent. Therefore, based on the IBA Rules,
the Tribunal will deny request No. 18.

THE TRIBUNAL’S DECISION

In light of the above, after having reviewed carefully the observations submitted by the
Parties and having considered each document request in light of Claimants’ legitimate
interest and the reasonableness of the burden placed on the latter, considering all the
relevant circumstances, including the fundamental principle of the integrity of the
arbitral process, the Tribunal unanimously decides to:

Accept, in accordance with the foregoing reasons, Respondent’s document production
requests No. 1, 2, 3,6,7,8,9, 11, 12, 13, 14, 15, 16 and 19 with the scope provided for
in the attached Redfern Schedule.

3 IBA Rules, Article 3.3.
41BA Rules, Article 9.2.
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19.

Reject Respondent’s document production request No. 18 for the reasons explained
above.

Claimants shall have until 20 August 2018 to produce the documents that they must
produce under this Procedural Order.

The Tribunal invites the Parties to reach an agreement on procedures to protect from
disclosure any personal data or information and confidential business information
contained in the CDRs and inform the Tribunal of any agreement by no later than 20
August 2018. In the absence of an agreement, the Tribunal will rule on the applicable
procedures.

The procedural calendar for the phase following this document production shall be that
established in the Procedural Time Table and Document Production Schedule in
Annexes 1 and 2 of Procedural Order No. 1, as amended by the Parties.

[Signed]
Mr. Eduardo Zuleta Jaramillo
(President)
On behalf of the Tribunal




Joshua Dean Nelson, in his own right and on behalf of Tele Facil México S.A. de C.V. and
Jorge Luis Blanco v. the United Mexican States

ICSID Case No. UNCT/17/1

Mexico’s second request for production of documents

1. Introduction

This request for production of documents is submitted pursuant to section 18 and Annex 2 of
the Procedural Order No. 1 (PO1) dated 18 July 2017.

Section Il of this request for documents (RFD) is divided into 4 subsections, each dealing
with a specific issue. Some of the sections include a general justification for the documents
covered therein which should be read together with the justification offered for each specific
request for documents or category of documents.

This RFD seeks documents in possession or control of the Claimants or any associated third
parties, such as lawyers, representatives, accountants or notaries, who may be in possession
of the requested documents due to their current or previous professional business relationship
with the Claimants.

Should any of the requested documents be deemed to be subject to privilege, the Respondent
requests production of a privilege log similar to the one used in the first round of document
production.

Finally, nothing in this request for production of documents shall be interpreted as an
admission of any kind on the part of the Respondent.

1. Definitions

BGBG Refers to the law firm Bello, Gallardo, Bonequi y Garcia,
S.C., Claimants’ Mexican legal counsel.

Claimants Refers to Joshua Dean Nelson, Jorge Luis Blanco and Tele
Facil.

Document Means a writing, communication, picture, drawing,
program or data of any kind, whether recorded or
maintained on paper or by electronic, audio, visual or any
other means.

IFT Refers to the Federal Telecommunications Institute.

Internal document Means any Document, such as notes, memoranda, studies,

analysis, opinions and reports, prepared by Tele Facil’s



senior management, directors, shareholders or any third
party at their behest (e.g., external advisors/consultants).

Reply Refers to the Reply of Claimants filed on 6 June 2018.

Records of communications  Means any Document recording a communication between
two or more identified or identifiable parties, such as
letters, email, memoranda, notes and like documents.

Internal Records of Means records of communications between Tele Facil’s
Communications senior management, directors, shareholders or external
advisors/consultants.

Resolution 127 Refers to Resolution P/IFT/EXT/071 015/127 issued by
the IFT on 7 October 2015.

Resolution 381 Refers to Resolution P/IFT/261114/381 issued by the IFT
on 26 November 2014.

SoC Refers to the Statement of Claim filed on 7 November
2017.

Tele Facil Tele Facil México, S.A. de C.V.

Telmex Refers to Teléfonos de Mexico, S.A.B. de C.V. and/or

Teléfonos del Noroeste, S.A. de C.V.

Telmex Offer Refers to Telmex’s standard framework agreement for
interconnection sent to Tele Facil on 26 August 2013.

1. Claimants’ General Responses and Objections to Respondent’s Request
for Production of Documents

Pursuant to Article 18.9 of PO 1, objections to Respondent’s second request for production
of documents (Second RFD) shall be justified on one or more of the grounds identified in
Article 9(2) of the IBA Rules on the Taking of Evidence in International Arbitration (IBA
Rules). Of particular relevance to Respondent’s Second RFD is Article 9(2)(b), which
provides the following grounds for objection: “(b) legal impediment or privilege under the
legal or ethical rules determined by the Arbitral Tribunal to be applicable...”

In Procedural Order No. 5, the Tribunal determined the scope of the privilege for production
of documents, indicating that “request[s] to produce documents deemed privileged under the
US law on attorney-client privilege or work product doctrine... cannot be upheld.”s
Claimants are mindful that the Tribunal noted that the attorney-client privilege and the work

5 PO No. 5, 1 21.



product do not apply in six specific areas where Claimants have adduced testimony by their
Mexican legal counsel.®

In addition, pursuant to Article 18.5 of PO 1, Respondent’s requests for documentation must
comply with the requisites established in Article 3(3) of the IBA Rules.

Considering the above, Claimants hereby make the objections below to Respondent’s
requests. Claimants also note where they have already submitted documents to Respondent
that Respondent now requests or that are readily available in the public domain.

IV. Respondent’s Reply to the Claimants’ General Responses and Objections

Several of the objections presented by the Claimants state that the requested documentation
either have been produced in response to Respondent’s First RFD or are publicly available.
However, a simple reading of the description shows that the requested documents are not
necessarily covered by the Respondent’s previous requests. In these cases, the Respondent
has alluded to this fact and requested that the Claimants confirm that there are no responsive
documents.

In the case of documents that are said to be in the public domain, the Respondent will observe
that in many cases the Claimants have failed to identify them and thus, it is impossible for
the Respondent to determine whether they can be obtained from public sources.

Finally, the Respondent will also note that Article 3.1 of the IBA Rules states that “each Party
shall submit to the Arbitral Tribunal and to the other Parties all Documents available to it on
which it relies, including public Documents and those in the public domain” and although
the Tribunal is not bound by the IBA Rules, it may refer to them for guidance as to the
practices commonly accepted in international arbitration, pursuant to paragraph 13 of
Procedural Order No. 1.

V. Document Requests
A Alleged renewal of Telmex’s Offer

Request No. 1.

Document /| Internal documents and Internal Records of Communications discussing
Category of | Telmex’s alleged renewal of its original offer during the meetings held
Documents: on 6 May 2014 and 27 June 2014 between Tele Facil and Telmex.

This request seeks documents created/distributed between 6 May 2014
and 10 July 2014.

Justifications: | One of the Claimants’ key factual allegations in this case is that Tele Facil
and Telmex had a binding agreement on interconnection rates. This
agreement was allegedly struck when Tele Facil accepted in mid 2014
Telmex’s initial offer made in August 2013.

6 Id. 1 22.



The Respondent disputed this allegation and included, with its Counter-
Memorial, expert evidence in support of the contention that the Telmex
Offer had already expired when Tele Fécil allegedly accepted it.

In their Reply, the Claimants now allege that the Respondent ignores
unrebutted evidence that Telmex Offer was renewed on 6 May 2014 and
27 June 2014 during meetings between Messrs. Bello, Sacasa and Mr.
Gallaga (Telmex’s representative).” In addition, Claimants argue that Mr.
Buj’s opinion regarding Telmex Offer expiration is entirely unreliable.®

The requested documents are relevant to the case and material to its
outcome because they will show whether Telmex did in fact renew its
offer in May and June 2014 and, importantly, whether at the time Tele
Fécil believed Telmex renewed its offer during the referred meetings.
The documents are material to the outcome of the case because the
Claimants’ claims rely on the existence of this alleged contract with
Telmex.

In addition, the documents requested under this section are relevant and
material for the outcome of the case because they are necessary to
determine whether the Telmex Offer was capable of being accepted by
Tele Féacil in July 2014, immediately before Tele Facil submitted its
interconnection dispute to IFT.

The Respondent reasonably believes that the requested documents exist
and are in the possession, custody or control of the Claimants because, as
the Claimants have stated in their Statement of Claim and in their Reply,
having an agreement with Telmex was crucial to their efforts of
establishing operations in Mexico.? Therefore, it is reasonable to expect
that they would have recorded and kept any discussions regarding the
alleged renewal of the Telmex Offer they claim to have subsequently
accepted to establish the alleged agreement on rates.

The requested documents are not in the possession, custody or control of
the Respondent.

Objections:

The requested documents have already been covered by Respondent’s
First RFD. Of the requests included within the Tribunal’s decisions on
Respondent’s first request for production of documents (Procedural
Order No. 5), Respondent requested the following:

Request No. 7, “Records of communications between Tele Facil (or any
person or entity acting on its behalf) and Telmex (or any person or entity
acting on its behalf) between 1 August 2013 and 11 July 2014 regarding:

7

8

9

Reply, 1 67, 70.
Reply, 1 74.

SoC, 1 78; Reply 1 91.




a) interconnection with Telmex;

b) the Telmex Offer or any other proposal on the terms for
interconnection...”

Request No. 9 “Internal documents and records of communications
between Tele Facil’s senior management, directors, shareholders and/or
external advisors, discussing:

c) the impact of the PEA Declaration and/or the PEA Rate Decision
on: the negotiations with Telmex, the Telmex Offer (or any aspect
thereof) or any other proposed terms for interconnection.

This request refers to documents prepared between 6 March 2014 and 11
July 2014.”

Request No. 10 “Internal documents, records of communication between
Tele Facil’s senior management, directors, shareholders and/or external
advisors, and minutes of the Board of Directors concerning:

a) the decision to accept the Telmex Offer...

This request refers to documents prepared between 26 August 2013 and
11 July 2014”

Claimants remind Respondent that, among others, the following
documents have already produced that would be responsive to this
request, considering the term limitation established by Respondent for
this request (between 6 May 2014 and 10 July 2014):

CLAIMANTO0001472
CLAIMANTO0001479
CLAIMANTO0001480
CLAIMANTO0001482
CLAIMANTO0001488
CLAIMANTO0001490

There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.

Reply:

The Claimant argued for the first time in its Reply that Telmex renewed
its original offer of August 2013 during meetings that transpired between
May and June 2014. This request for documents concerns this alleged
“renewal” and differs from Respondent’s Request 7 made during the
previous round of document production.




The Respondent requests this Tribunal to order the Claimants to confirm
that they do not possess documents and/or records of communications
discussing this alleged renewal of the Telmex Offer.

Tribunal’s
decision:

Granted. The Tribunal notes that Claimants allege that they have already
produced responsive documents and that “[t]here are no other documents
in Claimants’ possession that meet the description of Respondent’s
Request.” The Tribunal requests Claimants to confirm to Respondent and
the Tribunal that: (i) they have undertaken good faith efforts to search for
all documents that are responsive to this request and; (ii) that there are no
other responsive documents different from those already produced.

Request No.

2.

Document /
Category of
Documents:

Records of communications between Tele Facil (or any person or entity
acting on its behalf) and Telmex (or any person or entity acting on its
behalf) discussing Telmex’s renewal of its original offer during the
meetings held on 6 May 2014 and 27 June 2014 between Tele Facil and
Telmex.

This request applies to records of communications exchanged between
May 2014 and 10 July 2014.

Justifications:

Same justification as in Request 1.

Objections:

As in the previous objection, the requested documents have already been
covered by Respondent’s First RFD. On the requests contained on
Procedural Order No. 5, Respondent had already requested the following:

Request No. 7, “Records of communications between Tele Facil (or any
person or entity acting on its behalf) and Telmex (or any person or entity
acting on its behalf) between 1 August 2013 and 11 July 2014 regarding:

a) interconnection with Telmex;

b) the Telmex Offer or any other proposal on the terms for
interconnection...”

Claimants remind Respondent that, among others, the following
documents have already produced that would be responsive to this
request considering the term limitation established by Respondent for
this request (between 6 May 2014 and 10 July 2014):

e CLAIMANTO0001479
e CLAIMANTO0001480
e CLAIMANTO0001482
e CLAIMANTO0001486




e CLAIMANTO0001488
e CLAIMANTO0001490
e CLAIMANTO0001493

There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.

Reply:

The Respondent maintains that the present request differs from its
previous Request No. 5. As noted earlier, the Claimants have argued for
the first time in the Reply that Telmex renewed its August 2013 offer in
May and June of 2014,

It also bears noting that when Mexican telecommunications operators
negotiate interconnection terms they normally exchange proposals in
writing so that, in case they fail to reach an agreement, they are able to
prove to IFT that the parties have negotiated in good faith for the
prescribed period of time and IFT intervention is warranted. For example,
in the present case:

1. On 7 August 2013 Tele Facil formally requested interconnection
with Telmex through a public deed®, and

2. On 26 August 2013 Telmex responded to Tele Facil’s request for
interconnection through a public deed attaching a standard
framework agreement.

The Respondent maintains that something as significant as the renewal
of Telmex” August 2013 offer would have been discussed and recorded
in communications between the parties. The Respondent, therefore,
respectfully requests that the Tribunal order the Claimants to confirm that
there are no documents responsive to this request.

Tribunal’s
decision:

Granted. The Tribunal notes that Claimants alleged that they have
already produced responsive documents and that “[t]here are no other
documents in Claimants’ possession that meet the description of
Respondent’s Request.” The Tribunal requests Claimants to confirm to
Respondent and the Tribunal that: (i) they have undertaken good faith
efforts to search for all documents that are responsive to this request and;
(i) that there are no other responsive documents different from those
already produced.

10 Claimants’ Statement of Claims {84.

11 Claimants’ Statement of Claims {85.




B. Domestic court proceedings

Request No.

3.

Document /
Category of
Documents:

Internal documents and Internal Records of Communications, discussing
any of the following matters:

a) Ms. Mayorga’s inability to file the appeal against the Amparo
Resolution 1381/2015.

b) The time of filing of the appeal on 11 February 2016;

c) The legal opinion provided by Tele Facil’s Mexican counsel
regarding the failure to submit the appeal against the Amparo
Resolution 1381/2015.

d) The Minutes of Fact dated 15 February 2016
Should any of the requested documents be deemed to be subject to
privilege, the Respondent requests production of a privilege log.

This request seeks documents created between 10 February and 10 March
2016.

Justifications:

The Claimants argue that Mexico breached Article 1105 of the NAFTA
by impeding the Claimants to file an appeal to an adverse amparo
ruling.®? The Claimants argue that the security officers of the Office of
Correspondence of Common Correspondence did not allow Ms. Mayorga
to file the amparo appeal on 11 February 2016 at 23:58 pm and refused
to receive the amparo appeal on 12 February 2016 at 8:40 am.*

The requested documents are relevant to the case and material to its
outcome because they will provide important insight into the facts and
circumstances that give rise to the claim of breach of Article 1105. In
particular, whether the Claimants’ account of the events of 11 and 12
February 2016 is consistent with contemporaneous evidence of the same.

The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent reasonably believes that the requested documents exist
and are in the possession, custody or control of the Claimants because
Ms. Mayorga’s inability to file the appeal (and the reasons thereof) would
have been perceived as a significant event for the company and would
have triggered internal communications and documents to inform Tele
Facil’s senior management/shareholders of the situation and discuss
potential ways to remedy the same.

12 Reply, 1 386.
13 Reply, 1372-373.




Objections:

Claimants have no documents responsive to this request.

Reply:

The Respondent finds it hard to believe that there are no responsive
documents to this request, especially considering the significance that the
Claimants ascribe to their inability to file their appeal.

In any legal system, failing to meet a litigation deadline is a sensitive
issue. It is thus reasonable to believe that Tele Facil would have been
informed immediately that Ms. Mayorga (an associate of BGBG) was
unable to file the amparo appeal on the due date and that this significant
event would have been discussed by Tele Facil’s shareholders, managers
and external advisors.

The Respondent further observes that the Claimants have not asserted
privilege over any documents.

The Respondent requests the Tribunal to instruct the Claimants to
confirm that no responsive documents exist.

Tribunal’s
decision:

Granted. The Tribunal instructs Claimants to confirm that no responsive
documents to this request exist.

C. Tandem services

Request No.

4.

Document /
Category of
Documents:

Internal documents and Internal Records of Communications discussing
and/or explaining:

a) plans to offer the so-called Competitive Tandem Services in
Mexico;

b) how Competitive Tandem Services would be implemented;

c) the economic viability of Competitive Tandem Services
(including financial projections, market analyses, potential
demand/clients, business plans);

d) the legality of Competitive Tandem Services;

e) contacts and agreements with potential clients of Competitive
Tandem Services.

This request concerns documents prepared between 2013 and 2016.
Should any of the requested documents be deemed to be subject to
privilege, the Respondent requests production of a privilege log.

Justifications:

Mexico noted at paragraph 363 of the Statement of Defense that:
“[n]either the Business Plan nor Mr. Sacasa’s email mentions




Competitive Tandem Services at all. In fact, it appears that this line of
business was conceived in 2017 —after the Claimants submitted their
Notice of intent and Notice of Arbitration— in order to maximize the claim
for damages.”

Mexico went on to quote a document prepared in May 2017 that appears
to support that view:

It is important to point out that the final dimensions of the
proposed project must be tied to a modeling study that
reveals, in the light of the real fixed telephony traffic flowing
between Telmex and the rest of the Public
Telecommunications Networks (RPTs), what the final
magnitude of this project will be and that it is within the legal
and regulatory framework armor of what is proposed (this
last [point] must be included in the modeling to be done). So
that it can be incorporated in the end in the financial
damages model in the NAFTA claim with the confidence that
it is dully grounded and supported, which will contribute to
increase the credibility of what is to be presented to the
International Arbitral Panel and evidently will increase the
amount of the claim. [Emphasis added]

The requested documents are relevant to the case and material to its
outcome as they will show: (i) whether or not there was a plan to offer
Competitive Tandem Services in Mexico, and if so, (ii) whether
contemporaneous projections, studies and analysis are consistent with the
claim for damages arising from this line of business. They will also
provide important insight into the legality of the intended line of business
(also a contentious point) and how exactly it was intended to operate.
This information will assist the Respondent’s damages and legal experts
to further elaborate on their opinions to rebut the Claimants’ evidence.

If Tele Facil did in fact intend to offer these services (i.e., Competitive
Tandem Services) it is reasonable to assume that the requested documents
exist and are in the possession, custody or control of the Claimants as
they would have been prepared and kept in the ordinary course of
business.

The requested documents are not in the Respondent’s custody or control.

Objections:

The requested documents have already been covered by Respondent’s
First RFD. Of the requests contained on Procedural Order No. 5,
Respondent has already requested the following:

Request No. 3, “The amended business plan referred to in section Il.E
(“Tele Facil Adapts Its Business Plan to the Changed Regulatory
Environment”), including annexes and any internal documents




containing any of the following analysis prepared in connection with the
amended business plan:

a) financial projections (in excel if available) of all 4 proposed lines
of business (i.e., DID/Conferencing Project; International Traffic
Termination Project; Competitive Tandem Services Project; Retail
Service Offering);

Request No. 5 “Internal documents and records of communications
between Tele Facil’s senior management, directors, shareholders and/or
external advisors, discussing the revised business plan and/or any of the
4 projects identified in section IL.E (... Competitive Tandem Services
Project; ...).

This request refers to documents prepared between 11 July 2014 and 8
April 2015”

Claimants remind Respondent that, among others, the following
documents have already been listed in the privilege log that would be
responsive to this request::

o CLAIMANT4406
e CLAIMANT4407
e CLAIMANT4414
e CLAIMANT4415

There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.

Reply: The Respondent takes note of the Claimants response that they are not in
possession of any documents that would be responsive to this request,
other than the four documents identified in their objection.

Tribunal’s Considering Respondent’s Reply, no decision from the Tribunal is

decision: required.

Request No. |5

Document | Copies of any agreements, draft agreements or MOUs between Tele Facil

Category of and any other telecom operator in Mexico regarding Competitive

Documents:




Tandem Services, referred to at § 19 of Dr. Mariscal’s reply expert
report.*

Justifications:

Same justification as the previous request.

In addition, according to Dr. Mariscal; “Tele Facil’s business model was
directed at the wholesale market, not the end user or retail market”.*
The latter, “by providing calling termination services to other
operators”.* In fact, Dr. Mariscal has already argued that Tele Facil was
foreseeing a transfer equivalent to the 50% of subscribers or clients from
companies other than Telmex (“NCR”) to Tele Facil’s network.” The
requested documents are also relevant to the case and material to its
outcome because they will allow the Respondent’s expert to challenge
Dr. Mariscal’s assertions and/or assumptions.

The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent will observe that, pursuant to Article 5(2) of the IBA
Rules (which apply in this case pursuant to PO 1, section 20.3) the expert
reports shall contain inter alia: the “Documents on which the Party-
Appointed Expert relies that have not already been submitted shall be
provided”. The agreements executed by Tele Facil and the seven other
operators (and any other operator) with the purpose to provide calling
termination services through the competitive tandem services, in its
original file format, fall into that category.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because they would
have been prepared and kept in the ordinary course of business given the
importance attributed to the agreements executed with seven
telecommunication operators.

Objections:

The documents relied on by Dr. Mariscal in her first report have already
been covered by Respondent’s First RFD. Of the requests contained on
Procedural Order No. 5, Respondent has already requested the following:

Request No. 25 “Records of communications, draft proposals, MoU’s
and concluded agreements between Tele Facil and other operators

14 For example, Grupo Televisa, Telefonica, Axtel, Megacable, Total Play, Maxcom and Marcatel. See Dr.
Mariscal’s Reply Expert Report §19; C-113.

15 Dr. Mariscal’s Reply Expert Report §19; C-113.

% .

17 Dr. Mariscal’s Expert Report 1122; C-011.




(including Telefonica) regarding the negotiations referred to at § 127 of
Dr. Mariscal’s expert report.”

There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.

Reply: The Respondent takes note of the Claimants’ response that they do not
have any further responsive documents.
Tribunal’s Considering Respondent’s Reply, no decision from the Tribunal is
decision: required.
Request No. 6
Internal documents and records of communications

Document /
Category of
Documents:

addressing/discussing Competitive Tandem Services relied on by Dr.
Elisa Mariscal in preparation of her reply expert report on damages.

Justifications:

Same justification as the previous request.

In addition, pursuant to Article 5(2) of the IBA Rules (which apply in this
case pursuant to PO 1, section 20.3) the expert reports shall contain inter
alia: the “Documents on which the Party-Appointed Expert relies that
have not already been submitted shall be provided”.

Objections:

The documents relied on by Dr. Mariscal in her first report have already
been covered by Respondent’s First RFD. On the requests contained on
Procedural Order No. 5, Respondent had already requested the following:

Request No. 24 “All documents relied on by Dr. Elisa Mariscal in her
report, including, but not limited to:

Claimants remind Respondent that, among others, the following
documents have already produced that would be responsive to this
request, considering the term established from 6 May 2014 and 10 July
2014:

o CLAIMANTO0003803

There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.




Reply:

The Respondent observes that no Internal documents and records of
communications addressing the Competitive Tandem Services relied on
by Dr. Mariscal have been produced.

The Respondent also observes that, contrary to what is stated in the
objection, this request is not limited to the period between 6 May and 10
July 2014.

In view of the foregoing, the Respondent requests this Tribunal to instruct
the Claimants to confirm that there are no responsive documents to this
request.

Should the Claimants take the position that any or all responsive
documents have already been produced pursuant to a previous and more
general request (e.g., Request 24 of Mexico’s First RFD) the Respondent
requests that all such documents be identified by the Claimants.

Tribunal’s
decision:

Granted. The Tribunal notes that Claimants allege that have already
produced responsive documents and that “[t]here are no other documents
in Claimants’ possession that meet the description of Respondent’s
Request.” The Tribunal requests Claimants to confirm to Respondent and
the Tribunal that: (i) they have undertaken good faith efforts to search for
all documents that are responsive to this request and; (ii) that there are no
other responsive documents different from those already produced.

Request No.

7

Document /
Category of
Documents:

Internal documents, and Internal Records of Communications informing
and/or discussing the viability of Competitive Tandem Services, and the
full transfer of subscribers or clients from companies other than Telmex
(“NCR”) to Tele Féacil’s network. This request includes any legal or
technical documentary support included in or attached to the requested
documents, including technical documentation explaining how the
transfer of subscribers would take place.

Justifications:

In his second statement, Mr. Bello states that the geographic number
transfer process and the number portability process are “entirely different
concepts”.*® This conclusion is adopted by Dr. Mariscal and quoted in her
reply expert report with the purpose of demonstrating the legality of the
transfer of numbering blocks.*

The requested documents are relevant to the case and material to its
outcome as they will provide important insight into the legality of the
intended line of business (also a contentious point) and how exactly it

18 Carlos Bello’s second witness statement §4-7, C-109.
19 Dr. Mariscal’s Reply Expert Report §10; C-113.




was intended to operate. This information will also assist the
Respondent’s damages and legal experts to further elaborate on their
opinions to rebut the Claimants’ evidence.

The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because they would
have been prepared and kept in the ordinary course of business given the
importance attributed to the agreements executed with seven
telecommunication operators.

Objections:

The documents relied on By Dr. Mariscal in her first report have already
been covered by Respondent’s First RFD. On the requests contained on
Procedural Order No. 5, Respondent had already requested the following:

Request No. 24 “All documents relied on by Dr. Elisa Mariscal in her
report, including, but not limited to:

Claimants remind Respondent that, among others, the following
documents have already produced that would be responsive to this
request, considering the term established from 6 May 2014 and 10 July
2014:

e CLAIMANTO0003803

There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.

Reply:

The Respondent observes that, contrary to what is suggested in the
Claimants’ objections, this request is not limited to documents relied
upon by Dr. Mariscal and thus, would not necessarily be covered by
Mexico’s previous Request 24.

Mexico further observes that, contrary to what is stated in the objection,
this request is not limited to the period between 6 May and 10 July 2014.

In view of the foregoing, the Respondent requests this Tribunal to instruct
the Claimants to confirm whether there are any responsive documents to
this request.

Should the Claimants take the position that any or all responsive
documents have already been produced pursuant to a previous and more
general request (e.g., Request 24 of Mexico’s First RFD) the Respondent
requests that all such documents be identified by the Claimants.




Tribunal’s Granted. The Tribunal notes that Claimants allege that they have already
decision: produced responsive documents and that “[t]here are no other documents
in Claimants’ possession that meet the description of Respondent’s
Request.” The Tribunal requests Claimants to confirm to Respondent and
the Tribunal that: (i) they have undertaken good faith efforts to search for
all documents that are responsive to this request and; (ii) that there are no
other responsive documents different from those already produced. Also,
the Tribunal requests Claimants to identify all responsive documents that
have already been produced pursuant to a previous and more general
request.

D. Damages

General justification

The parties have agreed that, pursuant to Article 5(2) of the IBA Rules, expert reports shall
include inter alia: the “Documents on which the Party-Appointed Expert relies that have not
already been submitted shall be provided”. Hence, it is necessary for a party to have the
complete set of documents relied on by the other party’s expert, in order to properly evaluate
assertions made in the expert report.

The requested documents under this section are necessary to properly understand, evaluate
and challenge assertions made in the expert report and the Claimants’ assessment of damages.

Request No. 8

The Documents containing the data and information relied upon by Dr.
Dippon in his reply report for the purpose of determining Future
Telecom’s traffic —i.e. in addition to the Memorandum of Understanding
executed by Tele Facil and Future Telecom.

Document /
Category of
Documents:

Justifications: | Dr. Dippon states that his estimations regarding Tele Facil’s international
termination traffic were based on “the actual Memorandum of
Understanding between Future Telecom and Tele Facil and actual
Future Telecom traffic”.?> However, Claimants’ expert did not attach to
his expert report any documents containing that data.

The Respondent will observe that, pursuant to Article 5(2) of the IBA
Rules (which apply in this case pursuant to PO 1, section 20.3 the expert
reports shall contain inter alia: the “Documents on which the Party-
Appointed Expert relies that have not already been submitted shall be
provided”. The documents relied upon by Dr. Dippon to estimate Tele
Facil’s international termination traffic fall into that category.

20 Dr. Dippon’s Reply Expert Report, § 147; C-112.



The requested documents are relevant to the case and material to its
outcome because they are necessary to understand Dr. Dippon’s
assertions and challenge his assessment of damages.

The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because they would
have been prepared and kept in the ordinary course of business given the
importance attributed to Future telecom traffic for Tele Facil’s business.

Objections:

The documents relied on by Dr. Dippon in his first expert report to
determine Future Telecom’s traffic have already been covered by
Respondent’s First RFD. On the requests contained on Procedural Order
No. 5, Respondent had already requested the following:

Request No. 21 “All documents relied on by Dr. Christian Dippon in
preparation of his report, including, but not limited to:

9. Documents containing the data obtained from Future Telecom,
including but not limited to international traffic by country and
rates for Mexico...”

Claimants remind Respondent that, among others, the following
documents have already produced that would be responsive to this
request:

o CLAIMANTO0003340
e CLAIMANTO0003341

There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.

Reply:

The Respondent observes that this request concerns documents relied
upon by Dr. Dippon in preparation his reply report, whereas Request 21
in Mexico’s First RFD concerned documents relied upon by Dr. Dippon
in his first report.

Mexico further notes (as pointed out in the justification) that the
“Claimants’ expert did not attach to his expert report any documents
containing that data”.

In view of the foregoing, the Respondent requests this Tribunal to instruct
the Claimants to confirm whether there are any responsive documents to
this request.




Should the Claimants take the position that any or all responsive
documents have already been produced pursuant to a previous and more
general request (e.g., Request 21 of Mexico’s First RFD) the Respondent
requests that all such documents be identified by the Claimants.

Tribunal’s
decision:

Granted. The Tribunal notes that Claimants allege that have already
produced responsive documents and that “[t]here are no other documents
in Claimants’ possession that meet the description of Respondent’s
Request.” The Tribunal requests Claimants to confirm to Respondent and
the Tribunal that: (i) they have undertaken good faith efforts to search for
all documents that are responsive to this request and; (ii) that there are no
other responsive documents different from those already produced. Also,
the Tribunal requests Claimants to identify all responsive documents that
have already been produced pursuant to a previous and more general
request.

Request No.

9

Document /
Category of
Documents:

Documents and Records of Communications containing data on Future
Telecom’s traffic sent to Mexico, including but not limited to:

1. Invoices issued by Future Telecom;

2. Internal documents, and internal records of communications
discussing Future Telecom’s traffic.

3. Agreements concluded between Future Telecom and Tele Facil,
in addition to the memorandum of understanding concluded on
14 July 2014 (C-020).

This request seeks documents between 2010 and 2017.

Justifications:

Dr. Dippon states that his estimations regarding Tele Facil’s international
termination traffic were based on “the actual Memorandum of
Understanding between Future Telecom and Tele Facil and actual
Future Telecom traffic”.* However, Claimants’ expert did not attach to
his expert report any documents containing that data.

The requested documents are relevant to the case and material to its
outcome because they are necessary to rebut Dr. Dippon’s assertions on
traffic volume and challenge his assessment of damages.

The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because they would

2L Dr. Dippon’s Reply Expert Report, § 147; C-112.




have been prepared and kept in the ordinary course of business given the
importance attributed to Future telecom traffic for Tele Facil’s business.

Objections:

The documents relied on by Dr. Dippon in his first expert report to
determine Future Telecom’s traffic have already been covered by
Respondent’s First RFD.

With the exception of privileged materials excluded from production,
which will be included in the corresponding privilege log, Claimants do
not object to Respondent’s Request and will produce responsive
materials in its possession subject to agreement with Respondent or in
the absence of agreement, order of the Tribunal, establishing procedures
(e.g., redaction and/or restricted access by Respondent’s counsel and
damages experts in this proceeding, and to not, under any circumstances,
be shared in any way with any official or employee of the IFT) to protect
from disclosure any personal data or information and confidential
business information contained in the CDRs (Call Detail Records). The
CDRs provided by Future Telecom constitute highly-confidential
business information of Future Telecom and also include sensitive
personal information regarding the calls made by the end users whose
traffic was carried by Future Telecom. As aresult, additional limitations
on their distribution and use is warranted.

Reply:

The Respondent observes that the Claimants have not produced any
documents related to this request.

Furthermore, Future Telecom’s CDRs would not respond to any of the
points 1 through 3 identified in this request. The Respondent respectfully
requests that the Tribunal instruct the Claimants to confirm that they are
not in possession or control of any responsive documents.

The CDRs that the Claimants have offered to produce could in principle
contain information on traffic volumes that could potentially be
responsive to Request 8 above and thus, the Respondent will accept the
offer.

The Respondent undertakes not to share the documents with IFT’s
officials or employees without prior authorization by the Tribunal.

Tribunal’s
decision:

Granted. The Tribunal instructs Claimants to confirm to Respondent and
to the Tribunal that Claimants are not in possession or control of any
documents responsive to this request other than the CDRs. As far as the
CDRs are concerned, the Tribunal invites the Parties to agree on
procedures to protect from disclosure any personal data or information
and confidential business information contained in the CDRs and inform
the Tribunal of any agreement. In the absence of an agreement the
Tribunal will rule on the applicable procedures.




Request No.

10

Document /
Category  of
Documents:

Documents containing the data relied on by Dr. Dippon for the
proposition that the “but-for international termination traffic” is based on
“actual Future Telecom traffic” ({8, bullet 3) and “actual international
termination rates paid by Future Telecom” (8, bullet 6). This request
includes, but it is not limited to, Future Telecom’s contracts for traffic
sent to Mexico, independently of any alleged agreement concluded with
Tele Facil.

Justifications:

As noted in the request, Dr. Dippon states that his estimations regarding
Tele Facil’s “but-for international termination traffic” are based on
“actual Future Telecom traffic” (8, bullet 3) and “actual international
termination rates paid by Future Telecom” (18, bullet 6). However, he
did not include the source documents used for the *actual Future
Telecom traffic” or the *actual international rates paid by Future
Telecom”.

The Respondent will observe that, pursuant to Article 5(2) of the IBA
Rules (which apply in this case pursuant to PO 1, section 20.3 the expert
reports shall contain inter alia: the “Documents on which the Party-
Appointed Expert relies that have not already been submitted shall be
provided”. The documents containing the data relied on by Dr. Dippon
for the proposition that the “but-for international termination traffic” are
based on “actual Future Telecom traffic” and “actual international
termination rates paid by Future Telecom” fall into that category.

The requested documents are also relevant to the case and material to its
outcome because they are necessary to understand Dr. Dippon’s
assertions and challenge his assessment of damages.

The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because they would
have been prepared and kept in the ordinary course of business given the
importance attributed to Future telecom traffic for Tele F&cil’s business.

Objections:

The documents relied on by Dr. Dippon in his first expert report and
reply expert report to determine Future Telecom’s traffic and for the
proposition that the “but-for international termination traffic” is based on
“actual Future Telecom traffic” and “actual international termination
rates paid by Future Telecom” have already been covered by
Respondent’s previous RFDs.

This is clear in Dr. Dippon’s Reply Report, which states in its paragraph
78 that “The actual Future Telecom split between codes 52 and 521
during January 2015 to April 2016 is 59 percent mobile and 41 percent
landline, similar to the estimated split mentioned by Marcatel.” This




statement has as support footnote 136, which cites to the document that
has already been produced as CLAIMANT0003298.

There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.

Reply: The Respondent takes note that Claimants do not have other responsive
documents to this Request, or no further responsive documents exist
other than the one identified in the Claimants’ objections.

Tribunal’s Considering Respondent’s Reply, no decision from the Tribunal is

decision: required.

Request No. 11

Document /
Category of
Documents:

The Documents relied on by Dr. Dippon in his second expert report
related to FreeCC?, AudioNow, SIP Meeting and any other DID
vendor’s plans to aggressively develop DID services in the Mexican
market, promote and do marketing activities and capture local traffic.?

Justifications:

The Respondent intends to challenge Dr. Dippon’s assertion that FreeCC
and other DID vendor’s commercial strategy was designed to ensure
higher growth in Mexico than in any other market in which it participated
and, because of that, the data that the Respondent’s expert had to rely
upon for countries other than Mexico is not comparable. *

The requested documents are relevant to the case and material to its
outcome because they are necessary to challenge Mr. Dippon’s assertions
and fully understand his assessment of damages.

In addition, Dr. Dippon has stated that DID demand in the United States
is the relevant standard to determine Tele Facil’s DID lost revenues
because DID services in the United States were provided and operated in
the same way as they would have operated in Mexico. That is the reason
why Dr. Dippon “forecasted” the DID demand in Mexico, using “actual
historic data” of companies (i.e. FreeCC, NCC, AudioNow, SIP, among
other) that had indicated interest in entering in the Mexican market.>The
Respondent will observe that, pursuant to Article 5(2) of the IBA Rules
(which apply in this case pursuant to PO 1, section 20.3 the expert reports
shall contain inter alia: the “Documents on which the Party-Appointed
Expert relies that have not already been submitted shall be provided”.

22 Free Conference Calling.
23 Dr. Dippon’s Reply Expert Report, 1 9; C-112.
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The documentation analysed and used by Dr. Dippon to conclude that
FreeCC and other DID vendors had plans to develop aggressively DID
services in the Mexican market constitutes one of such documents.

The requested documents are not in the possession, custody or control of
the Respondent.

Objections: The documents relied on by Dr. Dippon in his first expert report to
determine his conclusions on these matters have already been covered by
Respondent’s First RFD. On the requests contained on Procedural Order
No. 5, Respondent had already requested the following:

Request No. 21 “All documents relied on by Dr. Christian Dippon in
preparation of his report, including, but not limited to: 1. The “Client
Data” documents listed in Appendix B...”
Request No. 32, “Records of communications between Tele Facil or any
of its shareholders (or any person or entity on their behalf) and the
following companies identified in Mr. Dippon’s expert report regarding
business opportunities with Tele Facil in Mexico:

a) Zenofon;

b) No Cost Conferencing;

c) SIP Meeting;

d) Alpine Audio Now;

e) FreeConferenceCall...
Claimants remind Respondent that, among others, the following
documents have already produced that would be responsive to this
request:

e CLAIMANTO0003320

e CLAIMANTO0003321

e CLAIMANTO0003322

e CLAIMANTO0003323

e CLAIMANTO0003339

e CLAIMANTO0003799

e CLAIMANTO0003800

e CLAIMANT0003801
There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.

Reply: The Respondent observes that this request for documents is not limited

to documents relied upon by Dr. Dippon in preparation of this first report,




but rather “[t]he Documents relied on by Dr. Dippon in his second expert
report”.

The Respondent further observes that the documents identified in the
Claimants’ objections are not responsive to the request as they do not
include any marketing or other “plans to aggressively develop DID
services in the Mexican market, promote and do marketing activities and
capture local traffic”.

In view of the foregoing, the Respondent requests that the Claimants
confirm that there are not in possession of any responsive documents.

Tribunal’s
decision:

Granted. The Tribunal notes that Claimants allege that they have already
produced responsive documents and that “[t]here are no other documents
in Claimants’ possession that meet the description of Respondent’s
Request.” The Tribunal requests Claimants to confirm to Respondent and
the Tribunal that: (i) they have undertaken good faith efforts to search for
all documents that are responsive to this request and; (ii) that there are no
other responsive documents different from those already produced.

Request No.

12

Document /
Category of
Documents:

The Documents relied on by Dr. Dippon in his reply expert report to
estimate traffic volume from AudioNow and SIP Meeting, No Cost
Conference and Zenofon.?

Justifications:

Dr. Dippon criticises the Respondent’s expert for using data from
AudioNow and SIP, arguing that such information, unlike the data used
in the case of FreeCC (which was not disclosed), was very limited.?

The requested documents are relevant and material to the outcome of the
case as they will be used to challenge Dr. Dippon’s assertion that that
Respondent’s expert wrongfully “uses international data from FreeCC
despite having no knowledge as to whether FreeCC’s experiences are
indicative of the experiences of other DID vendors™, such as AudioNow,
SIP Meeting, No Cost Conference and Zenofon, among others.?

The Respondent will observe that, pursuant to Article 5(2) of the IBA
Rules (which apply in this case pursuant to PO 1, section 20.3 the expert
reports shall contain inter alia: the “Documents on which the Party-
Appointed Expert relies that have not already been submitted shall be
provided”. The documentation analysed and used by Dr. Dippon related

% Dr. Dippon’s Reply Expert Report, 1 9; C-112.
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to AudioNow, SIP Meeting, No Cost Conference, Zenofon, and other
DID vendors traffic constitutes one of such documents.

The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because Dr. Dippon
use them in his expert report.

Objections: The documents relied on by Dr. Dippon in his first expert report to
determine his conclusions on these matters have already been covered by
Respondent’s First RFD. On the requests contained on Procedural Order
No. 5, Respondent had already requested the following:

Request No. 21 “All documents relied on by Dr. Christian Dippon in
preparation of his report, including, but not limited to: 1. The “Client
Data” documents listed in Appendix B...”
Request No. 32, “Records of communications between Tele Facil or any
of its shareholders (or any person or entity on their behalf) and the
following companies identified in Mr. Dippon’s expert report regarding
business opportunities with Tele Facil in Mexico:

a) Zenofon;

b) No Cost Conferencing;

c) SIP Meeting;

d) Alpine Audio Now;

e) FreeConferenceCall...
Claimants remind Respondent that, among others, the following
documents have already produced that would be responsive to this
request:

e CLAIMANTO0003320

e CLAIMANTO0003321

e CLAIMANTO0003322

e CLAIMANTO0003323

e CLAIMANTO0003339

e CLAIMANTO0003799

e CLAIMANTO0003800

e CLAIMANT0003801
There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.

Reply: The Respondent observes that this request for documents is not limited

to documents relied upon by Dr. Dippon in preparation of this first report,




but rather “[t]he Documents relied on by Dr. Dippon in his reply expert
report [...]".

In view of the foregoing, the Respondent requests that the Claimants
confirm that there are no responsive documents other than the ones
identified in their objections.

Tribunal’s
decision:

Granted. The Tribunal notes that Claimants allege that they have already
produced responsive documents and that “[t]here are no other documents
in Claimants’ possession that meet the description of Respondent’s
Request.” The Tribunal requests Claimants to confirm to Respondent and
the Tribunal that: (i) they have undertaken good faith efforts to search for
all documents that are responsive to this request and; (ii) that there are no
other responsive documents different from those already produced.

Request No.

13

Document /
Category of
Documents:

Internal  documents, Documents and Internal Records of
Communications containing the estimated traffic volume from
AudioNow, SIP Meeting, No Cost Conference and Zenofon and any
other DID vendor.?

Justifications:

As stated in the previous Request, Dr. Dippon criticises the Respondent’s
expert for using data from AudioNow and SIP, arguing that such
information, unlike the data used in the case of FreeCC (which was not
disclosed), was very limited.%

The Respondent requires additional traffic data from AudioNow, SIP
Meeting, No Cost Conference and Zenofon and any other DID vendor,
for at least the same number of years as that provided for FreeCC, and
for a representative sample of countries including, but not limited to,
Australia, Brazil, Canada, France, Germany, Puerto Rico, United
Kingdom, which are the selected countries of operation highlighted by
Dr. Dippon in its first report.3

The requested documents are relevant and material to the outcome of the
case as they will be used to challenge Dr. Dippon’s assertion that that
Respondent’s expert wrongfully “used international data from Free
Conference Calling despite having no knowledge as to whether FreeCC’s
experience are indicative of the experiences of other DID vendors, like
Audio Now and SIP”’.%

29 Dr. Dippon’s Reply Expert Report, 1 9; C-112.
30 Dr. Dippon’s Reply Expert Report, 1 9; C-112.
3L Dr. Dippon’s Expert Report, 144-50; C-010.

32 Dr. Dippon’s Reply Expert Report, 1 9; C-112.




The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because they would
have been prepared and kept in the ordinary course of business given the
importance attributed to Future telecom traffic for Tele Facil’s business.

Objections:

The documents relied on by Dr. Dippon in his first expert report to
determine his conclusions on these matters have already been covered by
Respondent’s First RFD. On the requests contained on Procedural Order
No. 5, Respondent had already requested the following:

Request No. 21 “All documents relied on by Dr. Christian Dippon in
preparation of his report, including, but not limited to: 1. The “Client
Data” documents listed in Appendix B...”

Request No. 32, “Records of communications between Tele Facil or any
of its shareholders (or any person or entity on their behalf) and the
following companies identified in Mr. Dippon’s expert report regarding
business opportunities with Tele Facil in Mexico:

a) Zenofon;

b) No Cost Conferencing;
c) SIP Meeting;

d) Alpine Audio Now;
e) FreeConferenceCall...

Claimants remind Respondent that, among others, the following
documents have already produced that would be responsive to this
request:

CLAIMANTO0003320
CLAIMANTO0003321
CLAIMANTO0003322
CLAIMANTO0003323
CLAIMANTO0003339
CLAIMANTO0003799
CLAIMANTO0003800
CLAIMANTO0003801

With the exception of privileged materials excluded from production,
which will be included in the corresponding privilege log, there are no
other documents in Claimants’ possession that meet the description of
Respondent’s Request.




Reply:

The Respondent observes that this request for documents is not limited
to documents relied upon by Dr. Dippon.

In view of the foregoing, the Respondent requests that the Claimants
confirm that there are no responsive documents other than the ones
identified in their objections.

Tribunal’s
decision:

Granted. The Tribunal notes that Claimants allege that they have already
produced responsive documents and that “[w]ith the exception of
privileged materials excluded from production, there are no other
documents in Claimants’ possession that meet the description of
Respondent’s Request.” The Tribunal requests Claimants to confirm to
Respondent and the Tribunal that: (i) they have undertaken good faith
efforts to search for all documents that are responsive to this request and;
(i) that there are no other responsive documents different from those
already produced.

Request No.

14

Document /
Category of
Documents:

The documents relied on by Dr. Dippon in his expert report in support of
the monthly subscription fees purportedly listed by the IFT.

Justifications:

See general justification.

The requested documents are relevant to the case and material to its
outcome as they are necessary to challenge Dr. Dippon’s assertion that
that Respondent’s expert made a series of errors by proposing “monthly
subscription fees that are significantly lower than those listed by the
IFT”.3

Dr. Dippon states that he is using this information as a reference for retail
prices*, but he does not provide the source, the period or the data used to
make the aforementioned statement.

The Respondent will observe that, pursuant to Article 5(2) of the IBA
Rules (which apply in this case pursuant to PO 1, section 20.3 the expert
reports shall contain inter alia: the “Documents on which the Party-
Appointed Expert relies that have not already been submitted shall be
provided”. The monthly subscription fees purportedly listed by the IFT
constitutes one of such documents. The requested documents are not in
the possession, custody or control of the Respondent.

3 Dr. Dippon’s Reply Expert Report, § 10; C-112.
% Dr. Dippon’s Reply Expert Report, 10; C-112.




The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because Dr. Dippon
use them in his expert report.

Objections:

Claimants state that this request covers documents that are publicly
available and in possession of Respondent.

The specific reports and pages relied on by Dr. Dippon are already
described in paragraph 139 of his reply report, and the details are
contained in footnote 239.

Reply:

The Respondent observes that the documents relied upon by Dr. Dippon
have not been identified. Thus, the Respondent has no means of
determining whether they are in fact publicly available and within its
possession.

Furthermore, it is the Respondent’s position that the Claimants should
produce the requested documents regardless of whether they are publicly
available or not. Article 3.1 of the IBA Rules, which reflects international
practice and, pursuant to paragraph 13.1 of Procedural Order No. 1 serve
as guidance to this Tribunal in matters concerning evidence, state that
“each Party shall submit to the Arbitral Tribunal and to the other Parties
all Documents available to it on which it relies, including public
Documents and those in the public domain” [Emphasis added].

In view of the foregoing, the Respondent requests that the Claimants
either identify the documents relied upon by their expert, confirm that the
documents cited in footnote 239 are the same documents to which Dr.
Dippon refers at 110 of his Reply Report, or produce the documents.

Tribunal’s
decision:

Granted. The Tribunal direct Claimants to either identify the documents
relied upon by their expert, confirm that the documents cited in footnote
239 are the same documents to which Dr. Dippon refers at 110 of his
Reply Report, or produce the documents.

Request No.

15

Document
Category
Documents:

of

/ The documents relied on by Dr. Dippon in his reply expert report
related to the activation, equipment and technical support rates in
Mexico.

Justifications:

See general justification.

The requested documents are relevant to the case and material to its
outcome as they are necessary to challenge Dr. Dippon’s assertion that
Respondent’s expert made a series of errors by concluding that




revenue from activation, equipment and technical support listed in
Tele Facil’s Concession Application should be excluded because
operators allegedly no longer charge for this, “despite IFT and other
evidence to the contrary”.

This “IFT and other evidence”, was not included in the expert’s report
despite the obligation to provide it pursuant to Article 5(2) of the IBA
Rules (which apply in this case) pursuant to PO 1, section 20.3.

The requested documents are not in the possession, custody or control
of the Respondent.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because Dr.
Dippon use them in his expert report.

Objections: Claimants state that this request covers documents that are publicly
available and in possession of Respondent.
The specific documents relied on by Dr. Dippon are already described
in paragraph 141 of his reply report.
There are no other documents in Claimants’ possession that meet the
description of Respondent’s Request.

Reply: Same reply as in Request 14.

Tribunal’s Granted.

decision:

Request No. | 16

Document /
Category of
Documents:

Tele Facil’s audited financial statements for the years 2010 (i.e. year of
its incorporation) until 2017. This request includes the notes to the
financial statements.

Justifications:

See general justification.

In addition, Dr. Dippon, states that the operating and fixed costs of the
DCF model “were estimated base on expenses actually incurred by Tele
Facil”.%

% Dr. Dippon’s Reply Expert Report, § 10; C-112.
% Dr. Dippon’s Reply Expert Report, § 147; C-112.




In his reply expert report Dr. Dippon quotes the Reference Manual on
Scientific Evidence®” which explains that financial statements would have
the highest presumptive validity.

The requested documents are relevant and material to the outcome of the
case as they will assist the Respondent’s expert to determine the precise
amount of expenses incurred by of Tele Facil during the relevant period
and the amount invested, to be tendered as an alternative measure of
damages in this case.

The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because they would
have been prepared and kept in the ordinary course of Tele Facil’s
business.

Objections:

Tele Fécil is not required under Mexican law to have its financial
statements audited by a third party. As recognized under Tele Facil’s
concession®, Tele Facil is only obliged to audit its financial statements
when so provided by the Federal Fiscal Code. Tele Facil does not fall
within any of the events considered by Article 32-A of that Code, or
under any other applicable law, that would require the company to have
audited financial statements.

Therefore, no documents that meet the description of Respondent’s
Request are in Claimants’ possession.

Reply:

In view of the Claimants’ statement that Tele Facil does not have audited
financial statements, the Respondent will accept non-audited financial
statements.

Tribunal’s
decision:

Granted. The Tribunal requests Claimants to produce Tele Facil’s non-
audited financial statements for the years 2010 (i.e. year of its
incorporation) until 2017. This request includes the notes to such
financial statements.

Request No.

17

37 Dr. Dippon’s Reply Expert Report, § 13 and 58; C-112.
% C-080, at condition 15.2




Document /
Category of
Documents:

The Ofcom documents referred to by Dr. Dippon in his reply expert report.

Justificatio
ns:

See general justification.

Dr. Dippon’s reply expert report describes figures that were apparently
taken from certain documents prepared by Ofcom. At footnote 24, Dr.
Dippon explains that Ofcom conducted some studies in 2005 and 2013
named “Review of BT’s network charge controls; Explanatory Statement
and Notification of decisions on BT’s SMP status and charge controls in
narrowband wholesale markets” (18 August 2005) and “Review of the fixed
narrowband services markets; Statement on the proposed markets, market
power determinations and remedies” (26 September 2013).** However,
these documents were not attached to his report.

The Respondent will observe that, pursuant to Article 5(2) of the IBA Rules
(which apply in this case pursuant to PO 1, section 20.3 the expert reports
shall contain inter alia: the “Documents on which the Party-Appointed
Expert relies that have not already been submitted shall be provided”. The
Ofcom documents fall into this category and should have been attached to
his expert report.

The requested documents are relevant to the case and material to its
outcome because they are necessary to challenge the expert’s assertion that
double transit is legal in the United Kingdom. The requested documents are
not in the possession, custody or control of the Respondent.

The Respondent believes that the requested documents exist and are in the
possession, custody or control of the Claimants because Dr. Dippon
appears to have relied on them for the preparation of his report.

Objections:

Claimants state that this request covers documents that are publicly
available. The documents may be found here:

e https://www.ofcom.org.uk/ data/assets/pdf file/0010/30034/1-3.pdf
e https://www.ofcom.org.uk/ data/assets/pdf file/0014/50720/final st

atement.pdf

Reply:

No reply is necessary, as the Claimants have provided the source of the
requested documents.

Tribunal’s
decision:

Considering that Respondent did not reply to this request, no decision from
the Tribunal is required.

39 Dr. Dippon’s Reply Expert Report, 129 footnotes 23 and 24; C-112.
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Request No.

18

Document /
Category of
Documents:

The competitive tandem services model applied in the United States (in
its original format) referred to at § 35, of Dr. Dippon’s second expert
report.

Justifications:

See general justification.

Moreover, the second report prepared by Dr. Dippon states that there is
nothing unusual about Tele Fé&cil’s lines of business, including
competitive tandem services. In support of this statement Dr. Dippon’s
second expert report refers to Mr. Bello’s first witness statement but does
not include the document referenced therein.*

The Respondent will observe that, pursuant to Article 5(2) of the IBA
Rules (which apply in this case pursuant to PO 1, section 20.3 the expert
reports shall contain inter alia: the “Documents on which the Party-
Appointed Expert relies that have not already been submitted shall be
provided”. The “proven model in the United States” referred to in Mr.
Bello’s witness statement is one of such documents.

The requested document is relevant to the case and material to its
outcome because it will disprove the Expert’s assertion that the
competitive tandem services are provided in the United States.

The requested document is not in the possession, custody or control of
the Respondent.

The Respondent believes that the requested document exists and is in the
possession, custody or control of the Claimants, Mr. Bello and/or Dr.
Dippon because Dr. Dippon relies on the Mr. Bello’s statement in his
report for the proposition that competitive tandem services are provided
in the United States.

Objections:

Claimants refute any suggestion or implication that Dr. Dippon made
expert conclusions regarding the competitive tandem services line of
business. Dr. Dippon cited to Mr. Bello’s first witness statement, without
making any analysis or expert conclusion on the matter.

Respondent misstates Dr. Dippon’s conclusions. As Dr. Dippon’s report
clearly establishes in the same paragraph cited by Respondent in this
Request No. 18, he says “There is nothing unusual about the three lines

40 Dr. Dippon’s Reply Expert Report, 135; C-112; Bello first witness expert, §71; C-004.




of business discussed in my report”# (i.e., DID, international termination,
and retail services).

Therefore, there are no documents that meet the description of
Respondent’s Request are in Claimants’ possession.

The competitive tandem services line of business is part of Dr. Mariscal’s
expert reports.

Reply:

The Respondent did not misstate Dr. Dippon’s Reply Expert Report.
Paragraph 35 thereof states:

“35. There is nothing unusual about the three lines of business discussed
in my report. All three, international termination, DID, and retail
services, are standard offerings in the United States and in other countries
around the globe. International termination and retail services are
services offered everywhere. Even Mr. Obradors lists Marcatel as
offering international termination services. 35 Moreover, DID services
are widespread. For example, FreeCC operated in 75 countries in July
2017. Mr. Obradors also lists Marcatel as offering a DID platform for
FreeCC and AudioNow in Mexico. Thus, all three lines of business are
currently offered in Mexico. Regarding the fourth line of business,
competitive tandem services, Mr. Bello explains, “[s]imilar practices
already existed in the industry and | understand that this process would
be very similar to the proven model in the United States.”*® [Emphasis

added]

Based on the above, the Respondent considers that this Request is
justified, as Dr. Dippon relies on Mr. Bello’s statement regarding the
“proven model in the United States”.

Tribunal’s
decision:

Denied. Respondent is requesting documents based on a general cross
reference of a document that is not identified by Dr. Dippon.

Request No.

19

Document /
Category of
Documents:

The documents on which Dr. Dippon relies for the proposition that
Telmex has a “history of misuse of the direct interconnection process”.*

Justifications:

See general justification.

4 Dr. Dippon’s Reply Expert Report, 1 35; C-112
4 Dr. Dippon’s Reply Expert Report, { 46; C-112.




Dr. Dippon accuses Telmex of misusing the direct interconnection
process, but fails to provide any evidence other than a claimant statement
with anecdotal information to support his argument.* In order to assess
the validity of Dr Dippon’s argument and how it could affect the
claimants, the Respondent requests production of the evidence analysed
by Dr. Dippon related to Telmex’s alleged practice of effectively been
misusing the direct interconnection process.

The requested documents are relevant to the case and material to its
outcome as they are required to challenge Dr. Dippon’s argument related
to Telmex’s alleged “history of misuse of the direct interconnection
process”.*

The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because Dr. Dippon
used them in his expert report in order to conclude about a historic misuse
practiced by Telmex.

Objections:

Respondent cites Dr. Dippon’s quote of “history of misuse of the direct
interconnection process” as contained in paragraph 46 of his expert
report. In an attempt to accuse Dr. Dippon of making an argument with
lack of support, Respondent ignores the immediate preceding paragraphs
of Dr. Dippon’s report. All documents relied on by Dr. Dippon to come
to the conclusion in paragraph 46 are properly referred to and cited in the
same report from paragraphs 42 to 45.

Such documents, either have already been produced by Claimants or are
available in the public domain.

Reply:

It is the Respondent’s position that the Claimants should produce the
requested documents regardless of whether they are publicly available or
not. Article 3.1 of the IBA Rules, which reflects international practice
and, pursuant to paragraph 13.1 of Procedural Order No. 1 serve as
guidance to this Tribunal, state that “each Party shall submit to the
Avrbitral Tribunal and to the other Parties all Documents available to it on
which it relies, including public Documents and those in the public
domain” [Emphasis added].

8 d.
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Moreover, the Respondent will observe that, pursuant to Article 5(2) of
the IBA Rules (which apply in this case pursuant to PO 1, section 20.3
the expert reports shall contain inter alia: the “Documents on which the
Party-Appointed Expert relies that have not already been submitted shall
be provided”. The requested documents fall into this category.

The Respondent also notes that paragraphs 42 to 45 quotes refer to three
different sources (OECD, Review of Telecommunication Policy and
Regulation in Mexico, 2012, C-017; Patrick Nixon, “CFC fines Telmex
US$52mn for refusing interconnection to Axtel,” BNamericas, February
7, 2013, and Telecompaper Americas, “America Movil violates IFT's
dominance measures — Telefonica) related to this Request, which should
be produced in accordance with Article 3.1 of the IBA Rules.

Tribunal’s Granted. The Tribunal requests Claimants to identify all responsive

decision: documents that have already been produced pursuant to a previous and
more general request.

Request No. | 20

Document /
Category of
Documents:

Internal  documents, Documents and Internal Records of
Communications describing or providing evidence of Telmex’s historic
misuse of the direct interconnection process.

Justifications:

Dr. Dippon accuses Telmex of misusing the direct interconnection
process, but fails to provide any evidence other than a claimant statement
with anecdotal information to support his argument.* In order to assess
the validity of Dr Dippon’s argument and how it could affect the
claimants, the respondents would like to be provided with the evidence
on which Claimants rely to argue that a recurrent practice performed by
Telmex to misuse the direct interconnection process.

The requested documents are not in the possession, custody or control of
the Respondent.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because they would
have been prepared and kept in the ordinary course of Tele Facil’s
business considering Telmex’ relevance in the Mexican
telecommunication market.

Objections:

With the exception of privileged materials excluded from production,
which will be included in the corresponding privilege log, there are no

% d.




other documents in Claimants’ possession that meet the description of
Respondent’s Request.

Reply: The Respondent takes note that Claimants are not in possession of any
responsive documents other than the documents included in the privilege
log.

Tribunal’s Considering Respondent’s Reply, no decision from the Tribunal is

decision: required.

Request No. 21

Document /
Category of
Documents:

Records of communications, agreements, proposals, MoU’s, between
GLCC and its “key customers” referred to at ] 54, of Dr. Dippon’s second
expert report and Nelson Witness Statement (C-001, { 2).

Justifications:

See general justification.

Dr. Dippon’s reply report states that Tele Facil suffered “reputational
harm created by not honoring the fact that GLCC had several key
customers ready to enter to Mexico”.“¢ The Requested documents are
relevant and material to the outcome of the case as they are needed to
challenge the expert assertions and ascertain whether GLCC had entered
into agreements with its key customers that could not be honoured on
account of the measures at issue in this case.

The Respondent will further observe that, pursuant to Article 5(2) of the
IBA Rules (which apply in this case pursuant to PO 1, section 20.3 the
expert reports shall contain inter alia: the “Documents on which the
Party-Appointed Expert relies that have not already been submitted shall
be provided”. Dr. Dippon indirectly relies on these documents by citing
to Mr. Nelson’s witness statement but does not include the document
referenced therein.

The Respondent believes that the requested documents exist and are in
the possession, custody or control of the Claimants because they are
referred to in Dr. Dippon’s second expert report and/or Mr. Nelson’s
witness statement.

Objections:

Claimants refute any suggestion or implication that Dr. Dippon relied on
“Records of communications, agreements, proposals, MoU’s, between
GLCC and its “key customers” for his statement that Tele Facil suffered

4 Dr. Dippon’s Reply Expert Report, 153 and 54; C-112.




“reputational harm created by not honoring the fact that GLCC had
several key customers ready to enter to Mexico.”

As clearly indicated in Dr. Dippon’s expert report, he relied on the
witness statement of Mr. Josh Nelson (C-001), Mr. Lowenthal (C-005)
and Mr. Cernat (C-006).+

Therefore, there are no responsive documents to Respondent’s request.

Reply: The Respondent takes note that Claimants are not in possession of any
responsive documents to this Request.

Tribunal’s Considering Respondent’s Reply, no decision from the Tribunal is

decision: required.

Request No. 22

Document /
Category of
Documents:

The Maxcom’ reports referred to at { 63, footnotes 116 and 117 of Dr.
Dippon second expert report.

Justifications:

See general justification.

Dr. Dippon’s second report cites to various annual reports of Maxcom
Telecomunicaciones, S.A.B. de C.V, namely:

e Annual Report, 31 December 2014;
e Annual Report, 31 December 2015;
e Annual Report, 31 December 2016.

However, Dr. Dippon did not provide a copy of these reports.

The Respondent will observe that, pursuant to Article 5(2) of the IBA
Rules (which apply in this case pursuant to PO 1, section 20.3 the expert
reports shall contain inter alia: the “Documents on which the Party-
Appointed Expert relies that have not already been submitted shall be
provided”. Maxcom’s reports analysed and used by Dr. Dippon in his
second expert report constitutes one of such documents.

The requested documents are not in the possession, custody or control of
the Respondent.
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The requested documents are relevant to the case and material to its
outcome because they are necessary to properly evaluate and challenge
assertions made in the expert report.

The Respondent believes that the requested documents exists and are in
the possession, custody or control of the Claimants because Mr. Dippon
relied on them to prepare his second expert report.

Objections: Claimants state that this request covers documents that are publicly
available. The documents may be found here:
http://ri.maxcom.com/en/reportes-anuales

Reply: No reply is necessary, as the Claimants have provided the source of the
requested documents.

Tribunal’s Considering that Respondent did not reply to this request, no decision

decision: from the Tribunal is required.

Request No. | 23

Document /
Category of
Documents:

The IFT publication (or publications) covering plans and rates for fixed-
line services referred to at § 139, of Dr. Dippon’s reply expert report
(where it reads: “[a] review of the IFT publication covering plans and
rates for fixed-line services, in particular its voice and broadband
double-play section, is shown in Table 15”).

Justifications:

See general justification.

The reply report prepared by Dr. Dippon refers to an unidentified IFT
publication covering plans and rates for fixed-line services, which also
serves as the source for “Table 15”.

The Respondent will observe that, pursuant to Article 5(2) of the IBA
Rules (which apply in this case pursuant to PO 1, section 20.3 the expert
reports shall contain inter alia: the “Documents on which the Party-
Appointed Expert relies that have not already been submitted shall be
provided”. IFT publication covering plans and rates for fixed-line
services analysed and used by Dr. Dippon in his second expert report
constitutes one of such documents.

The requested documents are relevant to the case and material to its
outcome because they are necessary to properly evaluate and challenge
assertions made in the expert report

The requested document may be in the possession, custody or control of
the Respondent, however, without any identification details, it is
impossible for the Respondent to conclude whether or not it is in its
possession.



http://ri.maxcom.com/en/reportes-anuales

The Respondent believes that the requested document exists and is in the
Claimants’ possession, custody or control because it is referenced in Dr.
Dippon’s second expert report.

Objections:

Claimants note that this request covers documents that are publicly
available. The documents may be found here:

e http://www.ift.org.mx/usuarios-y-audiencias/reportes-de-
informacion-comparable-de-planes-y-tarifas-de-servicios-de-
telecomunicaciones

The specific reports and pages relied on by Dr. Dippon are described in
footnote 239 of his reply report.

Reply:

No reply is necessary, as the Claimants have provided the source of the
requested documents.

Tribunal’s
decision:

Considering that Respondent did not reply to this request, no decision
from the Tribunal is required.



http://www.ift.org.mx/usuarios-y-audiencias/reportes-de-informacion-comparable-de-planes-y-tarifas-de-servicios-de-telecomunicaciones
http://www.ift.org.mx/usuarios-y-audiencias/reportes-de-informacion-comparable-de-planes-y-tarifas-de-servicios-de-telecomunicaciones
http://www.ift.org.mx/usuarios-y-audiencias/reportes-de-informacion-comparable-de-planes-y-tarifas-de-servicios-de-telecomunicaciones
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