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1. Claimant Freeport-McMoRan Inc. (“Freeport”), on a&n behalf and on behalf of
Sociedad Minera Cerro Verde S.A.A. (“SMCV"), restielty submits this Memorial pursuant to Rule
31 of the ICSID Rules of Procedure for Arbitrati®noceedings and Sections 14, 15, and 17 of
Procedural Order No. 1 dated 17 June 2021, in stppds claim under the United States-Peru Trade
Promotion Agreement (the “TPA").

l. INTRODUCTION

2. This dispute arises from Peru’s arbitrary failtwehonor the stability guarantees it
granted to Sociedad Minera Cerro Verde S.A.A. ("SKIC which operates the Cerro Verde mine in

Arequipa, one of the largest copper mines in thedvo

3. The Government of Peru operated Cerro Verde foertitan two decades after it had
nationalized the mine in 1970. But the Governmanked the means to unlock the full economic
potential of Cerro Verde. Most of Cerro Verde'pdsits are made up of a form of copper ore known
as primary sulfides, which require processing tgtoa “concentrator’—a processing facility that
requires significant upfront investment. The Goweent long recognized that it needed to build a

concentrator, but on its own it could neither afftlie cost nor obtain sufficient financing.

4. In the early 1990s, Peru decided to unlock the pastary sulfide deposits at Cerro
Verde by privatizing the mine. To attract foreigrvestment, Peru touted its newly adopted legal
framework for mining stability agreements (the “Mig Law”), which offered investors
administrative, tax, and exchange-control stabtitxarantees, among others, for the mining units in

which they invested.

5. Peru knew that these guarantees were essentidtréatanvestment from foreign
mining companies. At the time, as a result of desaof severe inflation, erratic GDP growth, and
political instability, including threats of violeadrom domestic militant groups, investor confidenc
in Peru was at rock bottom. Given these risks, nudgnt investor would have taken on the significant

up-front costs associated with mining operatiorthavit clear stability guarantees.

6. Induced by Peru’s promises of stability, Cyprus Ariinerals Company (“Cyprus”),
a major U.S. mining company, agreed to acquire SMOW make significant investments in Cerro
Verde's existing operations. In exchange for thigsestments, Peru entered into a fifteen-year
mining stability agreement with SMCV in 1998 (th&tability Agreement”). In the Stability
Agreement, Peru guaranteed SMCV tax and adminigtratability, as well as other guarantees and
benefits until 31 December 2013, pursuant to theiddj Law and its implementing Regulations (the
“Regulations”). The stability guarantees appliedatl of SMCV's activities within the Cerro Verde
Mining Unit, which was made up of two concessiotiie Mining Concession, under which SMCV

extracted the minerals, and the Beneficiation Cssica, under which SMCV processed the minerals.



During this time, the Government continued to pdgprus to move ahead with the development of a
concentrator, which had been one of the conditioh€yprus’s successful bid, even after initial

feasibility studies for the project had failed.

7. Soon after conclusion of the Stability Agreementedport’s predecessor in
interest, Phelps Dodge Mining Corporation (“Phelusige”), acquired Cyprus and with it the Cerro
Verde mine. In reliance on the stability guarasiéthelps Dodge and SMCV decided to invest in the
construction of a concentrator to process primatfydes (the “Concentrator”)—the objective that the
Government had sought for decades. At a total@ostS$850 million, the Concentrator was at that
time one of the largest mining investments in Pehistory. It also was the world’s first instailtet

to use a high-pressure grinding rolls (“HPGR”) teglogy to process copper ore.

8. The Concentrator expanded Cerro Verde’s operatipgaty by 108,000 metric tons
per day (“MT/d"), to 147,000 MT/d. By enabling theocessing of primary sulfides, it expanded the
mine’s useful operating life by at least twenty mgrears. It also conferred enormous economic
benefits on Peru by more than tripling SMCV'’s ygaalerage tax payments and creating thousands

of jobs in Arequipa.

9. When Phelps Dodge and SMCV announced their decismnconstruct the
Concentrator, Peru’s President celebrated the Qurater as a “new investment conquest” and
vouched that “we will fulfill our responsibility tonaintain economic and legal stability.” Similarly
Peru's Ministry of Energy and Mines (*“MINEM”) as@dt SMCV that in accordance with the
Stability Agreement and Peru’s Mining Law, the gtgbguarantees would apply to the Concentrator.
MINEM also formally approved inclusion of the Contmtor within SMCV’s existing Beneficiation
Concession, further confirming that it was partltd stabilized Beneficiation Concession and Cerro
Verde Mining Unit. These assurances that Perudvoamply with its obligations under the Stability
Agreement were particularly important given thatJune 2004, the Government had enacted a
Royalty Law imposing a surcharge on mining profitke new Royalty Law did not apply to mining
companies with stability agreements while thoseeagrents remained in force—a point that the

Government, seeking to restore investor confidereggatedly confirmed.

10. Yet once Phelps Dodge and SMCV had committed taJB$850 million investment
and commenced construction on the ConcentratorGtheernment abruptly reversed course. In the
face of mounting political pressure, the Governnienind it politically inconvenient to honor the
stability guarantees it had granted. Unable toulmm formally amend the Stability Agreement
unilaterally, MINEM sought to avoid the Stabilitygfeement's coverage of the Concentrator by

developing, behind closed doors, a novel and otiste “interpretation.”

11. In an internal memo written in June 2006, MINEM kdbe position that under the

Mining Law, stability guarantees were limited ombythe initial investment program set forth in the



feasibility study submitted to secure those guaesit MINEM’'s memo asserted that, as a result,
SMCV was not entitled to apply the stabilized regjito the Concentrator operations even though it
was within SMCV’s stabilized Mining Unit. This netinterpretation” of the scope of stability
guarantees not only flew in the face of the plaxkt tof the Mining Law and Regulations, but it
contradicted the Government’'s prior assurances M&\6 and its own practice in implementing

stability guarantees.

12. Yet the Government did not share the memo settuigits new and restrictive
interpretation with SMCV. Instead, the Governmemide every effort to extract from SMCV
additional contributions on the understanding tiat Concentrator would be stabilized and SMCV
would not make any royalty payments for the renmginierm of the Stability Agreement—even
though MINEM's own internal legal memo contradictédat understanding. Based on that
understanding, the Government induced SMCYV to cdrtora total of approximately US$265 million

in additional “voluntary” contributions in lieu obyalty payments.

13. After SMCV committed to make these significant ciinttions, MINEM provided
the legal memo laying out its novel interpretattonthe National Superintendence of Customs and
Tax Administration (“SUNAT”), the Peruvian tax aggn SUNAT, which had recently come under
fire from local activists for honoring SMCV'’s Stdibj Agreement, immediately started an audit of
SMCV. Relying on MINEM's novel interpretation, SN then began to issue assessments against
SMCV for royalties that it had allegedly failed pay on the minerals processed in the Concentrator,
as well as assessments for exorbitant penaltiesra@est that would soon excetite value of the

alleged royalty debt (the “Royalty Assessments”).

14, In total, SUNAT’s Royalty Assessments resulted B$888.5 million in liabilities (as
of the date of this filing)—of which US$400.7 milli consisted of penalties and interest. SUNAT
also issued assessments for taxes that shouldawet dpplied under the stabilized regime (the “Tax
Assessments”), resulting in an additional US$51#8illion in liabilities (as of the date of this filg),

of which US$215.9 million consisted of penaltiesd amterest.

15. SMCYV promptly challenged the Assessments, firsbtleEUNAT and then before the
Tax Tribunal, the body within Peru’s Ministry of @womy and Finance (“MEF”) that serves as the
final administrative appeal for royalty and tax teed. But instead of providing relief, the Tax
Tribunal exacerbated Peru’s arbitrary treatmenSBICV. The Tax Tribunal president, a long-term
MEF official who has no authority to resolve indival cases, instructed her assistant to draft dbie T
Tribunal’s resolution in SMCV'’s challenge to SUNAT2008 Royalty Assessment. The draft upheld
SUNAT’s 2008 Royalty Assessment, relying on theriesve “interpretation” set forth in the legal
memo that MINEM had provided to SUNAT. In disredyaf the most basic notions of due process,

the Tax Tribunal president then ensured that heis@st's draft became the final decision issued by



the Tax Tribunal Chamber assigned to hear that, Gasthat the separate Chamber assigned to

decide the 2006-07 Royalty Assessments would aaloppy-paste version of that resolution.

16. The Tax Tribunal’'s due process failures did nut there. In SMCV'’s challenge to
the 2010-2011 Royalty Assessments, the Tax Tribappbinted a clearly conflicted former SUNAT
employee—who had acted on SUNAT’s belegainstSMCV in proceedings on SMCV'’s challenge
to the 2006-2007 Royalty Assessments—to take chafgiat decision. The Tax Tribunal also
appointed the president’'s former assistant, whthatpresident’s instructions had drafted the first
resolution regarding the 2008 Royalty Assessmastshevocal ponenten SMCV'’s challenge to the
Q4 2011 Royalty Assessments. In each of SMCV'seasgive challenges, the Tax Tribunal sided
with the Government—often by simply copy-pastingreents of the flawed resolution in the 2008

Royalty Assessment challenge.

17. What is more, the Tax Tribunal and other Peruvaahorities also arbitrarily
refused to waive the exorbitant penalties and @steon the Royalty and Tax Assessments, although
SMCYV was clearly entitled to such a waiver underuRian law because its position was based, at a
minimum, on a reasonable interpretation of thewviaté provisions of the Mining Law and its
Regulations. The Tax Tribunal first attempted tdestep the waiver requirement on spurious
procedural grounds, and then, in later cases,tegbtw flimsy, unsupported, and irrelevant argusient

that were contradicted even by the Tax Tribunals decisions on the merits of SMCV’s challenges.

18. The Government also arbitrarily failed to reim®uSMCYV for part of its GEM
payments, which were aadditional type of voluntary contribution calculated as a patage of its
operating profits between 2011 and 2013 due textsmption from royalties. SMCV had agreed to
make GEM payments on the understanding that sugimgras were in lieu of royalties, only for the
Government to turn around and begin assessingtieg/dbr the same years once SMCV made GEM
payments totaling over US$100 million. The Governméself acknowledged that SMCV was
entitled to a reimbursement of the GEM payments anéact, refunded part of those payments. But
the Government still, on spurious procedural greumdfused to reimburse SMCYV for the remaining

US$63.8 million in GEM payments and interest.

19. Peru's conduct toward Freeport and SMCV violatkd $tability Agreement and
Article 10.5 of the TPA with respect to each of Bayalty and Tax Assessments listed in Annex A.

20. First, Article 10.16 of the TPA provides that Freepogynsubmit claims of breach of
the Stability Agreement on SMCV’s behalf in thiopeeding because that Agreement constitutes an
“investment agreement” for purposes of the TPAruR#lated the Stability Agreement each time the
unlawful 2009, 2010-2011, Q4 2011, 2012, and 2048aRy Assessments and the Tax Assessments
became final and enforceable against SMCV, becanse Peru effectively applied each of those
Assessments, it breached its obligations underség.4, 9.5, 9.6, 10.1, and 10.2 of the Agreement.



Each Assessment was based on the Governmentietiestinterpretation of the scope of the stability
guarantees, which)(lacked any support in the plain terms of the MgiLaw and Regulations, which
extend stability guarantees to concessions andnguionits and do not limit them to individual
investments; (ii) contradicted the investment promotion purposé¢hef stability regime by creating
legal uncertainty and discouraging further investment; (iii) contradicted the Government's previous
position on the scope of stability guarantees; and (iv) contradicted the Government’'s own previous
assurances that the Concentrator would be coverdtetStability Agreement because it forms part of

SMCV'’s Beneficiation Concession.

21. Instead, the Government's interpretation was baseda gross distortion of the
requirement of the Mining Law that, gualify for stability guarantees, the investor must sulamit
feasibility study containing an investment progrérat meets the minimum investment threshold. In
stark recognition that the existing Mining Law aRdgulations could not be reconciled with Peru’s
desired interpretation, the Government had to antikadelevant provisions of the Mining Law and
Regulations in 2014 and 2019 respectively to limit scope of stability guarantees, in future cases,
the initial investment program set forth in the sibdity study submitted to obtain the stability

agreement.

22. Secongd under Article 10.5 of the Treaty, Peru agreed“a@ccord to covered
investments treatment in accordance with custonrdgynational law, including fair and equitable
treatment and full protection and security.” Plkreached Article 10.5 each time the unlawful 2009,
2010-2011, Q4 2011, 2012, and 2013 Royalty Assessnigecame final and enforceable against
SMCYV, because it upheld and enforced these Assedsritecontravention of Freeport and SMCV's
legitimate expectations and as a result of arljtranconsistent, and non-transparent Government
conduct that also failed to provide due procestie Government arbitrarily adopted its novel and
restrictive interpretation in response to significalomestic political pressure to obtain additional
contributions from mining companies, and from SM@V particular. Peru’'s interpretation was a
completevolte-facefrom its previous position, including from specifiepresentations Government
officials had made to SMCV regarding the scopdstability guarantees. The Government thereby
thwarted Freeport and SMCV’s legitimate expectatimt the Government would honor the stability
guarantees on which they and their predecessdrderest had relied in investing in the
Concentrator. Further, after the Government dgezlahat novel and restrictive interpretation,at n
only failed to share that interpretation with SMQMt it solicited hundreds of millions of dollans i
additional “voluntary” contributions that were prisied on the understanding that by virtue of the

Stability Agreement, SMCV would not payyroyalties until the end of 2013.

23. Moreover, the Tax Tribunal proceedings upholding Assessments were replete with
due process violations, including the undue interiee by the Tax Tribunal president to resolve

challenges in favor of SUNAT; ex parte communications with SUNAT’'s representative in the



proceedings; copy-pasting of the decision drafted by the presideagsistant across cases that were
supposed to be decided individually; and assigning a blatantly-conflicted former SUNAT employee to

sit as the primary decision-maker. Peru likewiselated Article 10.5 because the final and
enforceable 2006-2007 and 2008 Royalty Assessnrestdted directly from serious due process

violations by the Tax Tribunal.

24, Third, Peru violated Article 10.5 each time it arbitharfailed to waive the penalties
and interest assessed on each of the Royalty andA3sessments. Under both Peruvian law and
international principles of fairness and equityyuP&as required to waive its exorbitant assessments
of penalties and interest because SMCV'’s positias,vat the very minimum, based on a reasonable
interpretation of the relevant provisions of thenMg Law and its Regulations. Instead, the Tax
Tribunal, and the contentious administrative cototehich SMCV appealed the 2006-2007 and 2008
Royalty Assessments, arbitrarily refused to consttie issue, asserting that SMCV'’s request was
“untimely,” even though Peruvian law required thémnconsider the issuierespectiveof when or
whether SMCYV raised it.

25. For subsequent Assessments, both SUNAT and theTiibMnal arbitrarily denied
SMCV’s waiver based on flimsy, unsupported, anélé@vant arguments that had no basis in the
relevant legal provisions. Peru also increasedtren to SMCV through its excessive delays, which
significantly increased the interest charges, asdibitrary failure to adjust the applicable ietdr

rate in light of those delays, even though it wetpuired to do so under Peruvian law.

26. Fourth, Peru violated Article 10.5 when it arbitrarily caunreasonably refused to
reimburse SMCV for part of the GEM payments Perd aduced SMCV to make on the
understanding that SMCV would not pay royalties levttihe Stability Agreement remained in force.
When SMCV entered into the GEM Agreement, Peruwéitials repeatedly confirmed that the
Government could not collect GEM at the same timepllected royalties and Special Mining Tax
("SMT”) payments. The amount of SMCV’s GEM paymeenicalculated based on thatiretyof its
operating profits—likewise reflected this assumptioThe Government itself acknowledged that
charging GEM and royalties at the same time wagpirgoriate, and so it reimbursed part of SMCV’s
GEM payments. Yet Peru arbitrarily withheld the eendler of SMCV’s GEM payments on spurious
grounds. So Peru managed to collect GEM in lietogélties,andactual royaltiesandthe SMT,and

penalties and interest, all for the same period.

27. Peru's breaches of the TPA resulted in signifidass and damage to Freeport and
SMCV. Accordingly, as compensation for the harsuténg from Peru’s unlawful conduct, Freeport
seeks damages of US$909 million as of the dathi@Memorial, an amount that will have increased

by the date of the Award, plus post-Award interest.



Il. PARTIES

28. The Claimant, Freeport-McMoRan Inc. (“Freeport” ‘@laimant”), is an entity
incorporated in the State of Delaware in the Un¢ates. Freeport indirectly owns 53.56% of the
shares of Sociedad Minera Cerro Verde S.A.A. ("SNMIC® company constituted under the laws of
the Republic of Perfi. SMCV operates Cerro Verde, an open-pit mine éArequipa region of Peru.
Cerro Verde is one of the two largest copper mineBeru and one of the ten largest in the world,
with an average processing output of 393,100 ME/dfa2019° For the past two decades, Freeport
or its predecessors have also indirectly contrdB&CV by virtue of their majority ownershfp.As
set out in Claimant's Notice of Arbitration, Freepds an “investor” and SMCV is a “covered
investment” within the meaning of Articles 10.28aih3 of the TPA.

29. The Respondent, the Republic of Peru (“Peru” orsfiomdent”), is a Contracting
Party to the TPA and the Convention on the Settieroé Investment Disputes between States and
Nationals of Other States (the “ICSID Conventioh”).

Il. FACTUAL BACKGROUND

A. FOR DECADES, PROCESSING PRIMARY SULFIDES AT CERRO VERDE REMAINED AN
ELUSIVE GOAL

1. The Cerro Verde Deposits Include Oxides, Secondafyulfides, and Primary Sulfides

30. Cerro Verde’s mineral deposits, which consist oppsr and molybdenum ores
embedded in porphyry, were formed between 60 aniBion years agd. As a result of millions of
years of exposure to air and water on the rockeslioto the surface, Cerro Verde's deposits today
contain four commingled zoned) @ “leach cap,” where weathering has substant@ddyleted the

>

copper and molybdenum in the surrounding rock; (ii) “oxides,” where the rock is mainly oxidized;

! SeeEx. CE-263 Certificate of Good Standing Freeport (18 Feby24120).

2 SeeEx. CE-265 Freeport-McMoRan Inc., Sociedad Minera Cerro ¥eBdA.A. Corporate Organizational
Chart (21 February 2020fx. CE-366 SMCV, Certificate of Transition to Open Publianited Company
(11 January 2000) (certifying SMCV’s change freatiedad anénimto sociedad andnima abierta

SeeFreeport-McMoRan, South America, https://www.foagoperations/south-america#CVPeru.

SeeEx. CE-4, Share Purchase Agreement between Cyprus Climaald4€ompany and Empresa Minera
del Peru S.A. (17 March 1994), pp. 1-2, 8 (theestatned company Empresa Minera del Peri S.A. sold
91.65% of its SMCV shares to Cyprus Climax Metatsrpany, which then assigned its rights under the
1994 Share Purchase Agreement to Cyprus Amax Mineral Company); Ex. CE-265 Freeport-McMoRan
Inc., Sociedad Minera Cerro Verde S.A.A. Corpofatganizational Chart (21 February 2020) (Freeport’s
predecessor, Phelps Dodge Corporation, acquirecu€ymd with it a majority of SMCV).

5 SeeNotice of Arbitration 1 90-98.

®  CA-10, United States-Peru Trade Promotion AgreenérfFebruary 2009) (“TPA™); Ex. CE-3, ICSID,
Peru Member State Entry, available at
https://icsid.worldbank.org/en/Pages/about/Memhp&thateDetails.aspx?state=ST109# (showing that the
ICSID Convention entered into force for Peru onept®mber 1993).

’ CWS-1, Witness Statement of Ramiro Aquifio (27 Augusti)q2Aquifio”) ¥ 14.



(iii) “secondary sulfides,” where the rock is partly oxidized; and (iv) “primary sulfides,” which have
the same chemical composition as when the degositeed? The figure below shows the four zones
at Cerro Verdé.

Figure 1: Cerro Verde’s Mineral Deposits
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31. For most of Cerro Verde’s history, mining operasidrave focused exclusively on the

oxides and secondary sulfides, which generallyositop of the primary sulfides, while the much
larger primary sulfide deposits—which required a@n#icantly more costly and complicated

processing method—went untappéd.

2. After Decades of Private Operation, the GovernmenNationalized Cerro Verde in
1970, and Began Local Processing of Oxide Ores

32. Cerro Verde’'s modern history began in 1916, when Alnaconda Copper Mining
Company (“Anaconda”), a U.S. company, commencethitial exploration of the mine that led to it
ultimately purchasing Cerro Verde’s mineral rights. For over four decades of its operation,

Anaconda exported excavated ore for processingadbfoBeginning in 1964, Anaconda conducted

& Aquifio 1 15.
For a technical explanation of the graplsiegAquifio § II.A.
10 Aquifio 11 18, 41-44.

1 gseeEx. CE-291, Wright Engineers Ltd., Feasibility Study for tBerro Verde Project for Empresa Minera
del Peru (1 February 1972), Vol. 11, p. I-1.

SeeEx. CE-291, Wright Engineers Ltd., Feasibility Study for tBerro Verde Project for Empresa Minera
del Pert (1 February 1972), Vol. II, pp. I-1 to.I-2

12



additional studies that resulted in the conclusia local processing was feasibieHowever by that
point, the government of General Juan Velasco Alday installed by a military coup in 1968, had
already begun nationalizing large sectors of the®an economy” After Anaconda refused to meet
the Government’s demand of handing over a majatifke in Cerro Verde, the Government seized

control of the mine at the end of 19%0.

33. In 1970 and 1972, the Government granted speciaingirights to a newly created
State-owned company, Empresa Minera del Peri SMinéro Perd”), to extract ore from the two
open pits at Cerro Verd®. These open pits were known as Cerro Verde antaJosa, and the
Ministry of Energy and Mines (“MINEM”) referred tdhem together as the “Economic and
Administrative Unit known as Cerro Verd¥.”On 3 October 1971, Minero Perd signed a contract
with engineering firms Wright Engineers Ltd., Bshi Smelter Constructions Ltd., and Ralph M.
Parsons Co., to help secure financing to constaatities to process the oxides at Cerro Vefd®©n
27 December 1971, Minero Peru signed a secondamntith British Smelter Constructions Ltd. and
Wright Engineers Ltd. to conduct a feasibility stuibr processing options for the entirety of the

“Cerro Verde Economic and Administrative Unit,” inding the primary sulfide¥

34. In 1972, Minero Peru began excavating ore from khth Cerro Verde and Santa
Rosa pits and stockpiling the ore on the assumgtiah Minero Pert would eventually be able to

process it on sit&

35. On 7 February 1972, the engineering firms submittear feasibility study (the
“1972 Feasibility Study”), which estimated that #6erro Verde deposit contained about 71 million
MT of minable ore, with an average grade of abo@l coppe’t The 1972 Feasibility Study

13 SeeEx. CE-291, Wright Engineers Ltd., Feasibility Study for tBerro Verde Project for Empresa Minera

del Pert (1 February 1972), Vol. 1I, p. I-2.
14 SeeEx. CE-285 H.J. MaidenbergAnaconda Turns to Ore in Per.Y. TIMES (26 October 1970).
*  Ex. CE-286 Robert WalkerCopper Price Cut by Phelps Dodgd¥.Y. TIMES (1 December 1970).

16 Ex. CE-287 Direct Exploitation by the State of Mining Rights the Department of Arequipa, Supreme
Decree No. 023-70-EM/DGM (15 December 19). CE-289 Establishing the Right of the State Over
Expired Metal Concessions, Supreme Decree No. @I2M/DGM (20 January 1972).

Ex. CE-287, Direct Exploitation by the State of Mining Rights the Department of Arequipa, Supreme
Decree No. 023-70-EM/DGM (15 December 197Bk. CE-289 Direct Exploitation by the State of
Mining Rights in the Department of Arequipa, Supee@ecree No. 023-70-EM/DGM (15 December
1970).

8 SeeEx. CE-296 Wright Engineers Ltd., Copper: From Oxides tol@des (April 1978), p. 3.
1 SeeEx. CE-29Q Wright Engineers Ltd., Feasibility Study for tBerro Verde Project for Empresa Minera
del Pert (1 February 1972), Vol. 1, Introductionjyp

2 Ex. CE-2, Supreme Decree No. 027-76-EM/DGM (9 July 19#). CE-290, Wright Engineers Ltd.,
Feasibility Study for the Cerro Verde Project fanjitesa Minera del Pera (1 February 1972), Vol. 0-f
(noting that production on the stockpiled ore isestuled to commence in 1974).

SeeEx. CE-29Q Wright Engineers Ltd., Feasibility Study for tBerro Verde Project for Empresa Minera
del Perd (1 February 1972), Vol. |, p. 0-2 (estin@at39.3 million MT of sulfide ore of 1.09% copper,
26 million MT of oxidized ore of 1.195% copper, aa@ million MT of mixed ore of 1.736% copper, for

17

21

9



explored developing the mine in two stages—firgt ¢ixide ore near the surface, and then primary

sulfides?®

(@) For the first stage, the 1972 Feasibility Studyoremended building leaching
facilities, including a solvent extraction and étewinning (“SX/EW”) plant with the
capacity to process 10,000 MT/d of oxide Bre_eaching involves using chemicals
to dissolve copper out of the surrounding rock, #iresh extracting a solution rich in
copper content from the leach solution througha@cgss called solvent extractith.
Then in a process known as electrowinning, an mtectirrent is passed through the

resulting copper-rich solution to form cathode99999% pure coppér.

(b) For the second stage, the 1972 Feasibility Studypgsed building a concentrator
(also called a flotation plant or mill) with a cajtg of 20,000 MT/d to process the
primary sulfides, which cannot be efficiently presed through leachin. A
concentrator operates by mixing crushed ore withlkaline solution and aerating it
with a metal arm, which causes particles high ipp&v content to rise to the surface
as froth?’ These particles are separated, dried, and solsirtelters as copper
concentrate, which consists of approximately 25%peo”® However, at the time,

the cost of this second stage was prohibitive.

36. Minero Pert conducted further exploration of themary sulfides, revealing that
minable ore at Cerro Verde exceeded an estimatatiidn tons with an average grade of more than
0.5% coppef® A 1975 feasibility study then concluded that timrenous primary sulfide deposit

could justify building a concentrator four to sixnes larger than the 20,000 MT/d concentrator

total average grade of 1.176%pper); see alsdEx. CE-291, Wright Engineers Ltd., Feasibility Study for
the Cerro Verde Project for Empresa Minera del Reiebruary 1972), Vol. II, p. I-11.

2 Ex. CE-291, Wright Engineers Ltd., Feasibility Study for tBerro Verde Project for Empresa Minera del
Pera (1 February 1972), Vol. I, pp. VII-1 to VII-8

% Ex. CE-291, Wright Engineers Ltd., Feasibility Study for tBerro Verde Project for Empresa Minera del
Pera (1 February 1972), Vol. I, pp. VII-4 to VII-6

2 Aquifio 11 35-40.
% Aquifio 11 12, 35-40.

% gseeEx. CE-291 Wright Engineers Ltd., Feasibility Study for tBerro Verde Project for Empresa Minera
del Pert (1 February 1972), Vol. 1I, pp. VII-7 tdlA\8.

' Aquifio 11 41-45.
B Aquifio 11 41-45.

% geeEx. CE-29Q Wright Engineers Ltd., Feasibility Study for tBerro Verde Project for Empresa Minera
del Peru (1 February 1972), Vol. |, pp. 0-41, Oté&imating total capital costs of concentratosgacond
electrowinning plant at US$88 million plus US$10lionh in annual operating costs).

% SeeEx. CE-292 Ralph M. Parsons Co., Cerro Verde Project, StagPreliminary Feasibility Study
(5 March 1975), p. I-2-1 to I-2-2 (estimating mialereserves of more than 1 billion MT at more tbab?o
copper grade).
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envisioned in the 1972 Feasibility Studfy. But even accounting for the larger deposit, the

US$1.1 billion capital investment necessary to troies a concentrator remained unreachéble.

37. With the plans for a concentrator for primary sl#f stalled because of the lack of
funds, Minero Perd proceeded to construct an @nls#ching plant to process oxide ore throughout
1976 The plant encompassed a primary and secondasperithree leaching pads (Pads 1, 2, and
3), and an SX/EW plarif. On 15 July 1976, MINEM granted Minero Per(’s resjuto expand its two
special mining rights within the “Cerro Verde MiginUnit” to cover three mining areas called,
respectively, “Cerro Verde No. 1,” “Cerro Verde N} and “Cerro Verde No. 3* 0On 13 January
1977, MINEM granted an additional special righiMmero Perd, designated the “Beneficiation Plant
Cerro Verde,” to process the minerals that it et&d from Cerro Verde No. 1, Cerro Verde No. 2, and
Cerro Verde No. 3° This processing right encompassed the 465 hectareund the leaching

facilities, which were still under constructiontiae time®’

38. Minero Perl’s leaching plant at Cerro Verde wenlinenon 1 April 1977, with a

capacity to produce 33,000 MT per year of copp#tares from oxide or&.

3. Despite Repeated Efforts, the Government Remainedridble to Process the Primary
Sulfides
39. From the outset, Minero Peru constructed the leachacilities intending that they
would eventually be accompanied by a concentratpracess the sulfide ores. For example, an April
1978 site plan includes the footprint of a “Fut@elfide Plant.®® Minero Peri also constructed a

pilot concentrator with a capacity of 100 MT/d, wiit completed in 197%. Minero Per( used this

3 Ex. CE-292 Ralph M. Parsons Co., Cerro Verde Project, Skadgreliminary Feasibility Study (5 March
1975), vol. |, p. I-2-3.

% Ex. CE-292 Ralph M. Parsons Co., Cerro Verde Project, Stag@eliminary Feasibility Study (5 March
1975), vol. |, p. I-2-6.

3 SeeEx. CE-295 Supreme Decree No. 002-77-EM/DGM (13 January 1 9@dting that Minero Pert
applied for a special right to process mineralsough the newly completed processing plant on
8 November 1976).

3 SeeEx. CE-296 Wright Engineers Ltd., Copper: From Oxides toh@aes (April 1978), p. [29] (showing
the mine site plan).

% Ex. CE-2, Supreme Decree No. 027-76-EM/DGM (9 July 1976).

% SeeEx. CE-295 Supreme Decree No. 002-77-EM/DGM (13 January 1977

8 SeeEx. CE-295 Supreme Decree No. 002-77-EM/DGMI3 January 1977); Ex. CE-308 Directorial
Resolution No. 140-91-EM/DGM (20 December 1991)tifrp that the Cerro Verde Beneficiation Plant
spans an area of 465 hectares); EX. CE-297,Minero Per( & Kuhn Loeb Lehmann Brothers Interorail

Inc., Cerro Verde II: Project Memorandum (Octob8B1), p. 1 (“Between 1974 and 1977, mining and
processing facilities were constructed for the paepof exploiting the copper oxide ore body.”).

% SeeEx. CE-296 Wright Engineers Ltd., Copper: From Oxides tol@ades (April 1978), p. 2.

% SeeEx. CE-296 Wright Engineers Ltd., Copper: From Oxides toh@aes (April 1978), p. 7.29 (showing
the future sulfide plant in the mine site plan).

40 SeeEx. CE-321, Morgan Grenfell & Co. Ltd., Cerro Verde Coppemidi Information Memo (April 1993),
p. 1.1.
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concentrator primarily to test the efficiency oétthotation process on Cerro Verde's primary sal$id
which Minero Perd knew it would eventually havepimcess in order to extend the life of the mine
beyond exhaustion of the oxide and secondary sutégerved! Minero Peri continued to explore
the possibility of constructing a larger concermran three additional feasibility studies comptkete
1975, 1977, and 1980, the latter two of which acd&x®d construction of a 60,000 MT/d concentrator,
but concluded that a plant of that size could rebhilt without an expensive new power soufce.
By 1981, Minero Peri had expanded the capacityhefpilot concentrator to 3,000 MT/d—Ilarge
enough to produce small quantities of concentratepeof of concept, but far too small to

significantly extend the mine’s if&.

40. In 1981, Minero Perl partnered with Kuhn Loeb Lehmarothers International
Inc., a financial advisory firm, to seek US$288limil in foreign investment to construct and operate
a larger concentrator based on the 1980 feasikslingy** In December 1984, at Minero Perd’s
request, MINEM consolidated the three special ngnilghts into a single mining right covering
7,455 hectares, including both pits, which wastieti“Cerro Verde No. 1, No. 2, and No.4.”

41. In 1985, Wright Engineers Ltd. completed anothearcemtrator feasibility study. The
study’s “principal conclusion” was that Cerro Veglprimary sulfides represented “one of the most
viable of the future porphyry copper projects inridcinventory at the present timé&” However,
despite these promising studies, the Governmeletdféd secure financing to construct and operate a

large concentratdY.

42. By the mid-1980s, the need for a concentrator hexbime critical as Minero Peru
began to exhaust the oxide ore that it could féagbocess by leaching at then-prevailing copper

prices?® Even though secondary sulfides could also begss®d by leaching—and Minero Per had

“ See, e.g.Ex. CE-30Q Wright Engineers Ltd., Cerro Verde—Il Stage SiéfiOre: Feasibility Study
(March 1985), p. 1-1 (“The reserves of leachable@®and mixed sulphide material are near to thetui
exhaustion and copper production will of necessitiginate from other sources, one of which is the
sulphide zone.”).

“2 SeeEx. CE-294 Ralph M. Parsons Co., Feasibility Study (197 BcgEpt) Ex. CE-297, Minero Per( &
Kuhn Loeb Lehmann Brothers International Inc., Gaferde II: Project Memorandum (October 1981), p.
39 (summarizing the findings of the 1980 feasipisitudy).

8 SeeEx. CE-457, SMCYV, Petition No. 1487019 to MINEM (27 August 2004), p. 2; Aquifio 9 31.

4 Ex. CE-297 Minero Peri & Kuhn Loeb Lehmann Brothers Inteimal Inc., Cerro Verde II: Project
Memorandum (October 1981), p. 1.

> SeeEx. CE-298 MINEM, Supreme Resolution No. 332-84-EM/DGM (18d@mber 1984).

4 Ex. CE-30Q Wright Engineers Ltd., Cerro Verde—Il Stage SIdfiOre: Feasibility Study (March 1985),
p. 2-4.

47 SeeEx. CE-313 Minero Pert, Feasibility Study (1 April 1992), p.(“Stage Il was to be initiated,
consisting of the exploitation and beneficiatiortleé secondary and primary sulfides at a scaleD@f(®
MT/D. In spite of the efforts made, this projea dot materialize due to lack of financing.”).

8 Ex. CE-351, CEPRI, Minutes for SMCV (3 July 1996), p. 2 (“Thepper oxide reserves were practically
exhausted in 1985, the year when the leaching ebitide/sulfides mixtures and secondary sulfides ore
began. It was no surprise that, owing due to peooveries from secondary sulfides, 1984 was the las
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begun to do so in 1985—they were largely intermedglith primary sulfides in Cerro Verde’s ore
deposit, and it was generally not economical fonéo Perl to extract mixed blocks of secondary

and primary sulfides in the absence of a concentthat could process the primary sulfids.

B. IN THE EARLY 19905, PERU EMBARKED ON ECONOMIC REFORMS DESIGNED TO END

ECONOMIC TURMOIL AND ATTRACT FOREIGN INVESTMENT

43. In the mid- to late 1980s, Peru entered into aopeaf severe economic turmoil that
deterred foreign investment. Annual inflation exceeded 60% throughout the £98& times
exceeding 50% penonthbetween 1988 and 1990 and reaching nearly 7,5002890>* Real GDP
growth was erratic, with the economy contractingligs between 1988 and 19%0Given its long-
term, capital-intensive structure, the mining indpsvas particularly hard hit as a result of these
developments® Threats of violence from the Shining Path and aigAmaru Revolutionary
Movement militant groups further impacted minerabduction, given the physical vulnerability of

mines and their importance to the Peruvian ecorfdmy.

44, Following the election of President Alberto Fujimon 1990, the Government
implemented a broad economic reform agenda geaveard attracting foreign investment, which it
viewed as essential to Peru’s economic developfeAmong others, in August 1991, pursuant to
Congress’s delegation of legislative powers, Peggid-ujimori enacted Legislative Decree No. 662
("L.D. 662") which approved a “Legal Stability Rege for Foreign Investment,” which set forth a
number of guarantees meant to attract foreign tmast such as tax stability, stability in foreign
exchange, and protection of private prop&ttyn November 1991, President Fujimori set out ¢hes

investor protections in greater detail in LegisiatDecree No. 757 (“L.D. 757”), the “Framework

year it reached the projected production level of 33,000 metric tons/year of copper cathodes.”); CWS-11,
Witness Statement of Milagros Silva-Santiseban Gar{27 August 2021) (“Silva”) 1 14.

% Aquifio 59; seeEx. CE-351, CEPRI, Minutes for SMCV (3 July 1996), pp. 2-3.
% SeeCER-5, Expert Report of Marfa del Carmen Vega (“Vega?d2

*t SeeWorld Bank, Inflation, Consumer Prices (Annual %)erl, https://perma.cc/NSKRUGA; Central
Reserve Bank of Peru, Price Index for Metropolitadima (Monthly %), 1988-1990,
https://perma.cc/3AQ7-UNFH.

2 gSeeWorld Bank, GDP Growth (Annual %)—Peru, https:/fparcc/JZD6-YZXJ.

% Ex.CE-681 Kevin Ross & Juan Alonso Peschiera, Explaining Beruvian Growth Miracle, BRu:
STAYING THE COURSE OF ECONOMIC Success (International Monetary Fund, Alejandro Santos and
Alejandro Werner eds. 2015), p. 39, Figure 3.2.

% Ex.CE-301 Roger Atwood,Peru’s Andean Mines Take Up Arms Against Shininth Fauerrillas
REUTERS (23 July 1989) (reporting that Peru’s mines “baagrowing resemblance to military camps as
mining firms arm themselves against attacks by Btagierrillas”).

% see generallfex. CE-681, Kevin Ross & Melesse Tashinvestment Dynamics in Per&ERU: STAYING

THE COURSE OF ECONOMIC SuccEss (International Monetary Fund, Alejandro Santos akdjandro
Werner eds. 2015), pp. 40-42, 53-Silva 9 8-9.

Ex. CE-304 Legal Stability Regime for Foreign Investment by cBgnizing Certain Guarantees,
Legislative Decree No. 662 (29 August 1991)..D. 662”); see alsoEx. CE-815 CONITE, Peru
Welcomes Investo(gletailing benefits of L.D. 662).

56
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Law for Private Investment Growti” Both laws authorized the Government to extendilia

guarantees to investors from any sector througlracis known as “legal stability agreements.”

45, Peru also entered into approximately twenty-fivdatbral investment treaties
("BITs”) with other States between 1991 and 1996fford additional protections to foreign investors

under international law.

C. PERU ACTIVELY PURSUED FOREIGN INVESTMENT IN THE MINING SECTOR,
SPECIFICALLY AT CERRO VERDE

1. Peru Adopted Legislative Reforms to Encourage Privie Investment

46. In addition to the legal stability regime and thdT® described above, the
Government also enacted important reforms spetifithe mining sector, which at the time was
operating at far less than its full capaéltyln 1991, the Government established a legal freorie
for privatization by creating the Commission to fade Private Investment (“COPRI”) to coordinate
the sale of State-owned assets, and the Specialmiitee to Promote Private Investment in
Production Units (“CEPRI"), a committee within MimePer(, to organize the auction of Minero
Perl’s holding$! Between 1991 and 1993, the Government also ahéctead legislative reforms
designed to attract foreign investment in the ngnaector, including by creating a framework for

mining investors to obtain tax and administratitabaity for their mining units or concessioffs.

i. Legislative Decree No. 708

47. The most important of Peru's legislative reforms fihne mining sector was
Legislative Decree No. 708, the “Law for the Proimotof Investments in the Mining Sector”
(“L.D. 708"), adopted on 6 November 19%1.L.D. 708 supplemented the existing legal framéwor

57 Ex. CE-306 Framework Law for Private Investment Growth, Legfisle Decree No. 757 (13 November
1991) (“L.D. 7577).

% Ex.CE-304,L.D. 662; Ex. CE-306 L.D. 757.

% See, e.g. Ex. CE-813 MEF, List of Agreements and Conventions on Investt Promotion,
https://perma.cc/5GVE-SR77.

€ Ex. CE-32Q Peru 320 MNING JOURNAL 1, 1 (22 January 1993) (noting that the State tspinyestment
“so that the minerals industry can achieve its éalbnomic potential”).

Ex. CE-305 Promotion of Private Investment in Enterprisestte State, Legislative Decree No. 674
(27 September 1991Fx. CE-349 CEPRI, General Act for the Promotion of Privatedstment in the
Production Units of Minero Pert (31 May 1996). 1, 8; see alscEx. CE-325 Supreme Resolution No.
14293 (22 April 1993); Silva {9 5, 9.

82 gSee generallyega § II; CWS-3, Witness Statement of Marita Chappuis Cardich A2igust 2021)
(“Chappuis”) § II.

8 CA-46, Promotion of Investment in the Mining Sector, istative Decree No. 708 (6 November 1991)
(“L.D. 708").

61
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for mining, Legislative Decree No. 109 (“L.D. 109Dy strengthening investment incentives for

mining companies, including guarantees of tax ahdiaistrative stability*

48. Maria Chappuis Cardich, a witness in these proogsdiserved as an engineering
advisor to the Vice-Minister of Mines at the timeDL 708 was being preparéd. Ms. Chappuis,
along with a colleague, drafted the stability psoons of L.D. 708 at the direction of the then-
Minister of Energy and Mines, Fernando Sanchez vétm who spearheaded the drafting process at
MINEM.®® Ms. Chappuis testifies that the Government ineafed the draft into Title Nine of the

Mining Law without any substantive modificatiofis.

49, Min. Sanchez Albavera also solicited input from tKational Society of Mining,
Petroleum, and Energy (the “Mining Society”) to @resthat the bill would “encourage investment in
the mining sector® Hans Flury Royle, the Minister of Energy and Minom July 2003 to
February 2004, also testifies as a witness in tipgseeedings? At the time L.D. 708 was being
drafted, Mr. Flury was the Mining Society's Directand member of its Legal Committee, and
testifies that he provided input to MINEM in thapacity in response to Minister Sanchez Albavera’s

request for the Society's assistaite.

il. The Single Unified Text of the General Mining Law

50. L.D. 708, in its Ninth Transitory Provision, specd#lly authorized MINEM to
consolidate Peru's general mining law into a singhied text {exto Unico ordenadoor TUO, in
Spanish)’! The Mining Society, at the request of MINEM, kif@eruvian lawyer Maria del Carmen
Vega to lead the effort to create this single ediftext’> Ms. Vega, a lawyer with more than thirty
years of experience in Peruvian investment law wéstifies as an expert withess in these
proceedings, testifies that this required her wsely review and interpret L.D. 708’s content and

scope to merge its provisions with those of L.D9.50The Government published the Single Unified

& CompareCA-37, General Mining Law, Legislative Decree No. 102 @une 1981) (“L.D. 109"with
CA-46, L.D. 708.

% Chappuis § II.B.

% Chappuis § II.

7 Chappuis 1 18 (citingx. CE-11, Fernando Sanchez AlbaveraelCARDS ON THETABLE (1992), p. 84).
8 CWS-7, Witness Statement of Hans Flury (27 August 2@&lry”), 11 12, 13.

% Flury 11 6-7.

" Flury 11 6-7, 12-14.

L CA-46, L.D. 708, Ninth Transitory Provision.

2 \ega 115, 23.

' Vega 24.
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Text of the General Mining Law (the “Mining Law'jvhich hewed closely to Ms. Vega’'s draft, on 3
June 1997¢

51. As published, Title Nine of the Mining Law offered number of incentives ‘“to
promote private investment in mining activity,” kagnong them being the establishment of a regime
for “[t]ax, currency exchange and administrativabdity.” > Other incentives included exemption
from income &x on undistributed profits; free repatriation of profits; and the ability to reinvest profits
in the same mining unit. The stability guaranteese implemented through two different types of

agreements: 10-year and 15-year stability agresnen

52. Articles 78 through 81 of the Mining Law set forthe 10-year stability regime

available to all concession holders that met aetateria.

(@) Articles 78 and 79 set forth theligibility requirements for a 10-year stability
agreement. Specifically, they granted concessmdens a right to enter into a 10-
year stability agreement if)(they invested in operations that would reachpaciy
between 350 and 5,000 MT/d, ar)(they submitted an investment program with a

minimum commitment of US$2 million.

(b) Article 80 set out thguaranteesto which the holder of a 10-year stability agreeme
would be entitled. These included tax stabilityeef repatriation of currency,
nondiscrimination in foreign exchange, and free mmrcialization of mineral

products.

(c) Article 81 required the mining titleholder to sulbraninvestment program to the
Directorate General of Mining (the “DGM”) in ordaio be entitled to these
guarantees. The investment program was deemethatitally approved in 45 days
if the DGM did not approve it during that time pozti

53. Articles 82 through 85 of the Mining Law establidhe broaderl5-year stability

regime available to concession holders that met certadlitianal criteria.

(@) Articles 82 and 83 set out thaigibility requirements for a 15-year agreement.
Specifically, they granted concession holders htrig enter into a 15-year stability
agreement ifij they invested in projects or extensions “referrtogone or more
Economic-Administrative Units” that would reach @perational capacity of not less
than 5,000 MT/d, andiij they submitted an investment plan with a minimum

commitment of US$20 million to “start” a mining adty or US$50 million for an

™ CA-1, Single Unified Text of the General Mining Law, feme Decree No. 014-92-EM (as amended) (3
June 1992) (“Mining Law”); Vega 9 26.

® CA-1, Mining Law, Art. 72.
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existing mine. Article 82 defined “Economic-Adnstriative Unit” for its purposes as
“the processing plants and the other assets thatitate a single production unit due

to sharing supply, administration, and services.”

(b) Article 83 confirmed thecopeof the stability guarantees; namely, that “[t]héeef
of the contractual benefit shall apply exclusivéty the activities of the mining

company in whose favor the investment is made.”

(c) Article 84 set forth thdenefits to which the holder of a 15-year stability agreame
would be entitled, which included all of the betsebf Article 80 (under the 10-year
stability regime), plus an annual depreciation citap to 20% on certain fixed assets

and the right to keep accounting in foreign curgenc

(d) Article 85 required submission offaasibility study as part of the application for a
15-year stability agreement to demonstrate that ithestor met the required
minimum investment commitment of US$20 million o8$60 million. Specifically,
it provided that, to obtain a stability agreementder Articles 82 and 83,
concessionaires “shall submit a technical and emimdeasibility study” to the
DGM. If the DGM did not approve the study withirD days, it would be
automatically approved. It further provided thétea making the investment, the
investor had to file an auditor-endorsed swornestant to “demonstrate the
investment amount made,” confirming that it comglheth the minimum investment

commitment.

54, Finally, Article 86 imposed a requirement wififormity on stability agreements, by
providing that all mining stability agreements mtiatorporate all the guarantees established” ley th

relevant provisions of Title Nine of the Mining Law

iii. The Mining Regulations

55. In 1993, MINEM issued regulations to Title Nine ofie Mining Law (the

“Regulations”) to supplement the legal frameworkrfoning incentives?®

56. Several provisions of the Regulations clarifiedt thiability benefits were granted to
an investor with respect to one or more concessors “mining unit”"—a group of concessions and

facilities that constitute an Economic Administvatinit.

(@) Article 2 of the Regulations explained that botk #ligibility for stability benefits
and the scope of those benefits is determined éyodhncession holder’s investments

in the concession or relevant mining unit. Asetigibility, Article 2 stated that the

®  CA-2, Regulations to Title Nine of the General Miningaw, Supreme Decree No. 024-93-EM

(“Regulations”).
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(b)

(c)

57.

benefits “apply as of right to all mining activitijleholders . . . that perform mining
activities in a concession or in concessions grdipean Economic Administrative
Unit” and have entered into a stability agreemeAs to scope Article 2 explained
that when titleholders have multiple “concessions Ewonomic Administrative
Units,” the benefits “will only take effect for tee concessions or units that are

supported” by the stability agreement.

Article 18 effectively required the application farstability agreement to define the
concessions or mining unito which stability would apply, by including thinfame

of the mining rights set out in the application.”

Article 22 confirmed that stability guarantees lmdted to the concessions or EAUs
in which the investor made the qualifying minimunveéstment. In particular, Article
22 provided that the guarantees in a stability emgent “will benefit the mining
activity titleholder exclusively for the investmerthat it makes in the concessions or
Economic Administrative Units.” It further providethat “a mining activity
titleholder that has other concessions or Econokdiministrative Units shall keep

independent accounts and reflect them in sepasabténg statements.”

The Regulations tied the beginning of gtabilization period to the completion of

the initial investment program or feasibility stusist forth in the application for a stability agment:

(@)

(b)

2.

58.

Article 30 implemented the second paragraph ofchetB5 of the Mining Law by
requiring that the mining titleholder submit to tH@GM a sworn statement
confirming fulfillment of the investment program f@asibility study set forth in the

titleholder’s application for a stability agreement

Article 33 provided that the contractual guaranteiestability would apply from the
year in which the sworn statement under Articlev@® approved, except that the
mining titleholder could elect to have the guaradteegime begin January 1 of the

following year.

Peru’s Stabilization Commitments Were the Central feature of Its Legislative
Reform and Ciritical to Attracting Foreign Investment in the Mining Sector

The Government’s principal intent behind the Minirgyw and its Regulations was to

establish generous stability benefits—guaranteatkruthe law and implemented by contract—that

would spur investmerff. Minister Sanchez Albavera observed in his contsampeous account of the

Mining Law that it would have been “naive”

7

Chappuis 11 145; Flury § 15; Vega 9 23.
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to claim that those who invest in long-term prgeduch as mining,

were confident that the tax regime would not undemgajor

alterations when the deposits entered productdeountry that had

shown, at least in the last ten years, to be sulifethe ups and

downs of the economic pendulum could not claim rivagonal

credibility. It could then hardly attempt to fad include a guarantee

of tax stability in the mining reform.... Gram [stability]

guarantees constitutes an important incentive fiming companies

by not altering the criteria that guided investmdetisions, since

their recovery is long-terrff.

59. Mr. Flury similarly testifies that based on his exence advising Minister Sdnchez

Albavera in connection with L.D. 708, Mr. Albavezmphasized that “he wanted to implement a legal
framework that was as attractive or more attradtmea that of other countries with mining potential

and particularly that “the stability regime wasismensable for attracting investmeft.”

3. Investment in Cerro Verde Was One of Peru’s Top Puwrities for Privatization

60. With this legal framework in place, Peru turnedtivatizing Minero Perd’s mining
assets. Cerro Verde was Minero Per(’s “priority’ privatization among its mining unft. Milagros
Silva, who served as Secretary-General of Minendl Rad of CEPRI, from 1992 to 1996, testifies
that this was because it was “very clear” to theskRient of Minero Perd, as well as other officials,
that Minero Perd could not develop Cerro Verde'snpry sulfides—at this point an existential

imperative for the life of the mine—without majarivate investment:

61. Peru’s efforts to attract bids for Cerro Verde atlder mines included advertising to
foreign investors in trade publications and at stdy roadshows, and the new stabilization regime
featured heavily in these overtufésMs. Silva testifies that prospective mining irtees with whom

she spoke at roadshows in Miami and Colombia wepeaally keen to understand the stability

®  Ex. CE-311 Fernando Sanchez Albavera{ETCARDS ON THETABLE (1992), pp. 77-78, 81.

" Flury 1 15t6; see alsdChappuis 1 16 (explaining that Minister Albaveragitt input on L.D. 708 from
engineers and industry representatives to enswateitthwould have the practical effect of promoting
investment).

8 Ex. CE-351, CEPRI, Minutes for SMCV (3 July 1996), p. 5 (“Shieed was clearly identified as the main
objective for promoting private investment in ther® Verde Production Unit and in this vein it what
the Special Committee, in coordination with the ®QRhat decided to prioritize it vis-a-vis the eth
promotions to be carried out with the Productiont&/nCerro Verde’s operating problem was gravecesi
to offset the low cathode production, the smalbtpdoncentrator plant was expanded, whose capcity
1985 was 287 metric tons/day, to 1,000 metric tons/day in October 1987; to 1,500 metric tons/day in mid-
1989; to 2,500 metric tons/day at the end of 1990; and to 3,000 metric tons/day from 1990 to 1992.”); see
also Ex. CE-311, Fernando Sanchez AlbaverajeTCARDS ON THE TABLE (1992), p. 103 (“Within this
orientation, the expansion and modernization of @ero Verde operating unit had a special priority,
which after the depletion of copper oxides bendfgecondary sulfide ores.”).

8 Sijlva 1 15See als@&x. CE-351, CEPRI, Minutes for SMCV (3 July 1996), p. 4.

8 geeSilva § II; see, e.g.Ex. CE-32Q Pery 320 MNING JOURNAL 1, 12 (22 January 1993), pp. 11-13
(noting that Peru’s new legal stabilization regifoentains basic regulations concerning taxatiowrier
to protect investors from arbitrary changes ofstnd “was designed to foster internatiomalestment
interest”).
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guarantees when deciding whether to participaterivatization auctions of Minero Perd’s mirfés.
Ms. Vega likewise explains that the stability gusdes of L.D. 708 “sought to break the vicious eycl
of economic underdevelopment and low investmengilijnyg mining companies the assurances they

needed to invest in Peru’s critical mining sectbr.”

62. The Government’s goals with respect to developirggr& Verde also drove its
privatization approach. In its outreach to foreigvestors, Minero Per made clear that it woultyon
entertain proposals that committed to developingd&¥erde’s primary sulfides, noting that “[flurthe
exploitation of the resource base at Cerro Verdaires the construction of a sulphide flotationngla
at a “preferred” capacity of 40,000 MT#dMs. Silva also testifies that because Minero Reaiight
that no reasonable investor would be willing to endke substantial capital investment required to
build a large concentrator unless it were alsdledtio the ore that the concentrator would procéss
insisted on selling both the mining and benefioiatiights together as a “single mining urit.”
Ms. Silva testifies that CEPRI thought that thispmgach was the only way to attract foreign

investment in Cerro Verd®.

63. On 16 December 1991, Minero Per( requested thatBMINconvert its special
mining rights into a single mining concession “@e¥erde 1, 2, and 3” (the “Mining Concession”)
and a single beneficiation concession “BeneficratiBlant Cerro Verde” (the “Beneficiation
Concession”) spanning 7,455 and 465 hectares, ctbggly, which MINEM executed four days
later® Ms. Silva, acting as CEPRI's Secretary-Generabrsaw the legal aspects of CEPRI's
privatization plan for Cerro Verd®. CEPRI submitted this plan on 6 April 1993, and RED
approved it on 29 April 199%.

8 Silva 1 11 (discussingx. CE-815 CONITE,Peru Welcomes Investons. 9).

8 Vega 122; see alscEx. CE-32Q Peruy, 320 MNING JOURNAL 1, p. 1 (22 January 1993) (stressing the need
for foreign investment to develop Peru’s miningteedn light of the “serious challenges” facing the
mining industry in Peru, including “chronically wufficient investment, resulting in the inability fand
essential new capital projects.”).

8  SeeEx. CE-321 Morgan Grenfell & Co. Ltd., Cerro Verde Coppemidi Information Memo (April 1993),
pp. 1.1, 1.3, 5.3; see alscEx. CE-320 Peru, 320 MNING JOURNAL 1 (22 January 1993), pp. 11, 14-15
(“exploitation of the primary sulphides will plapancreasing role during any expansion at Cerral®8r

8  Sijlva 1 19.
8 Silva ¥ 19.

8  Ex. CE-307 Directorial Resolution No. 126-91-EM/DGM (20 Dedser 1991) (Mining Concession)
(citing Minero Peru, Official Letter No. 113.211/171/91 (16 December 1991)); Ex. CE-308 Directorial
Resolution No. 140-91-EM/DGM (20 December 1991)n@iation Concessigr{same); Silva § 16.

8 Silva{s.

% SeeEx. CE-325 Supreme Resolution No. 143-(22 April 1993); Ex. CE-324 CEPRI, Communication
No. MP-096.93 (6 April 1993%ilva 9 17-18.
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64. On 1 June 1993, Minero Perl created SMCV for theogmes of privatizing Cerro
Verde; it then formally incorporated SMCV through a public deed dated 20 August 1993 The
public deed noted that Minero Peri capitalized SM@th S/ 277 million (about US$110 millié?)
and granted to SMCV *“the mining and beneficiatiman@essions and the assets that constitute the
‘Cerro Verde’ Mining Unit.*® The public deed thus made clear that the Mining Beneficiation
Concessions, together with their supporting assetsstituted a mining unit (the “Cerro Verde Mining
Unit” or the “Mining Unit”).

65. Minero Perl contacted around 200 companies asnfltanvestors in its public
auction for Cerro Verde, including Amax Exploratimt., Compafiia de Minas Buenaventura S.A.A.
(“Buenaventura”), Cyprus Exploration and Developm@ompany, Phelps Dodge, and Sumitomo
Metal Mining Co., Ltd. (“Sumitomo Metal Mining™§* Yet despite Cerro Verde's potential, the
political climate in Peru continued to deter pok@ninvestors”® Minero Pert well understood these
concerns, and sought to head them off by emphasittie availability of stability guarantees,
including by sending investors draft “Heads of Agreent” that highlighted the availability of mining
stability agreement® Minero Per(’s English-language information memdiam to prospective
bidders in Cerro Verde also advertised “stabilibptcacts” for mining companies “which guarantee
the investor the maintenance of the existing tdrpinistrative and exchange control treatment of the
investment,” and assured potential investors tHajtability contracts have been respected by
succeeding government¥.” In September 1993, Minero Pert also producediaghal primer on
stability agreements for mining companies, empinagithe Government’s “honourable tradition of

respecting mining contracts” and “scrupulously eesing their fulfilment.®®

% Ex. CE-33Q SMCV Public Deed (20 August 1993), Art. 3 (notitigst SMCV was created on 1 June
1993); Ex. CE-328 Minero Per(, Minutes of Board Meeting No. 633)(ne 1993) (same).

All U.S. dollar conversions of Peruviaolesare calculated according to the accounting exahaatgs of
Peru's Superintendence of Banking, Insurance andvatBr Pensions Funds available at
https://www.sbs.gob. pe/app/pp/seriesHistoricaspatipodeCambio.aspx?cod=5&paso=2&secu=03.

% Ex.CE-33Q SMCV Public Deed (20 August 1993), Clause 1.1; see alsoEx. CE-329 Minero Perd,
Minutes of Board Meeting No. 634 (22 June 1993),20#-275 (approving the transfer of the Mining and
Beneficiation Concessions to SMCV); Silva q 18.

% SeeEx. CE-322 COPRI and Minero Pert, List of Companies Contacted (April 1993); Silva § 22.

% See, e.g.Ex. CE-318 Phelps Dodge, Cerro Verde Evaluation (1993) [Eptep. 1.1, 1-4 (noting that
Cerro Verde had “potential for significant expamSi@and a “major upside in project economics,” but
noting major downside risks related to “the poéticlimate worsen[ing] resulting in strikes andreesed
terrorism” and Peru’s relatively poor ranking fauatry risk).

% Sijlva 1 23 (citingEx. CE-332 International Public Competitive Bidding for ti8ale of SMCV S.A.:
Heads of Agreement (26 October 1993)).

Ex. CE-321, Morgan Grenfell & Co. Ltd., Cerro Verde Copper ndi Information Memorandum
(April 1993), p. 9.17.

% Ex. CE-331, Minero Per(, Stability Contracts (7 September3)98 3.0.

92

97
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D. CYPRUSACQUIRED SMCV AND OBTAINED A 15-YEAR STABILITY AGREEMENT
1. Share Purchase Agreement

66. On 4 November 1993, Cyprus Minerals Company, a Wd&@npany, ultimately
submitted the only bid for Cerro Verd.On 15 November 1993, Cyprus Minerals Company gebrg
with Amax Inc. to form Cyprus Amax Minerals Compaifogether with its wholly owned
subsidiaries, “Cyprus™® At the time, Cyprus was the second-largest predwé copper in the
United States, operating several large mines viitflar geology to Cerro Verd€® Cyprus also had
successfully constructed concentrators at its iieand Twin Buttes mines in Arizona, and its
proposal contemplated construction of a similanipkt Cerro Verdé® Minero Perd’s evaluation of
Cyprus’s proposal recognized that it achieved thmih objectives to be achieved of promoting
private investment in Cerro Verde,” including “[filyy mining the copper reserves contained in both
the primary and secondary sulfides; in other words, development of the second stage of Cerro

Verde.3

67. On 17 March 1994, Minero Perl and a subsidiary yir@s executed an agreement
(the “Share Purchase Agreement”) under which Mireeal sold 91.65% of its shares in SMCV to
the Cyprus subsidiary’ The Share Purchase Agreement committed the Gananto executing
mining and legal stability agreements with SMCV dbgprus, and committed Cyprus to certain

investments, including construction of a conceptratn particular:

(@) Article | defined key terms relating to SMCV'’s integratecigtions, making clear
that Cerro Verde was being sold as a single proolueinit. It defined “Cerro Verde
Business” as “the mining and processing business agerations and all related
activities, including, but not limited to, exploi@, evaluation, construction,
development and sales” andrfidad Cerro Verdéas “the mining and beneficiation
concessions previously known collectivelyldsidad de Produccion Cerro Verde .
and all properties and facilities owned, operatedused in connection with the
owning, developing, constructing and operating abpper mine and marketing the

products produced.”

% Ex. CE-334 Cyprus, Cyprus Privatization Proposal (4 Novenit#93) Ex. CE-351, CEPRI, Minutes of
SMCYV Privatization (3 July 1996), p. 65; Silva § 24.

See Ex. CE-34Q Letter from Prolnversion and Morgan Grenfell to CEPRI of 7 February 1994;
Ex. CE-35], CEPRI, Minutes of SMCV Privatization (3 July 1996. 28.

101 Ex. CE-34Q Letter from Prolnversién and Morgan Grenfell tBRRI of 7 February 1994.

102 Ex. CE-334 Cyprus, Cyprus Privatization Proposal (4 Novemb@93) p. 9; Ex. CE-34Q Letter from
Prolnversién and Morgan Grenfell to CEPRI of 7 Eely 1994.

Ex. CE-333 CEPRI, Evaluation of Proposal from Cyprus Mingr@ompany (November 1993) 5; see
also Silva 11 15, 22 (explaining that a concentratas {vaquired” to efficiently process primary sulfgje

SeeEx. CE-4, Share Purchase Agreement Between Cyprus Climdgl#1€0. and Empresa Minera del
Peru S.A. (17 March 1994)Share Purchase Agreement”), Art. 2.1; Silva q 30.
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(b) Article 1l effected the purchase and sale of approximate8/ i@dlion shares of
SMCV stock for US$34 million.

(c) Article 11l ensured Cyprus’s ability to access stability gneres, among others. In
particular, Article 3.1(f) committed the Governmettt executing legal stability
agreements with Cyprus and SMCV pursuant to L.[2 &6d L.D. 757, and Article
3.1(g) committed the Government to executing a mginstability agreement with
SMCYV pursuant to Articles 78 and 79 of the Miningw. Appendix H included an

indicative model of the mining stability agreement.

(d) Article IV contained Cyprus’s investment commitment, inclgdime commitment to
build a concentrator. It committed Cyprus to intiregs US$316 million in four phases
set out inAppendix G. Phases 1 to 3 involved improvements to the iegcand
SX/EW circuits. Phase 4 called for “completioncoinstruction and commissioning
of a grinding and conventional copper/molybdenuratafion circuit"—.e, a

concentrator—with a capacity of 28,000 MT/d, plelated improvements$?

(e) Article IV also allowed Cyprus to reduce its investment camemt, under certain
conditions, if the investment proved infeasiblepe@ifically, it required Cyprus to
complete a feasibility study of the planned investinwithin 18 months. If any of
the investments proved uneconomical under the biiagistudy, Cyprus had to
complete a new feasibility study within a year.thé second feasibility study reached
the same result, Cyprus would be able to reducevisstment commitment without

penalty.

68. On the same day, the Government and Cyprus sign€diamanty Agreement—a
requirement under Article 3.1(h) of the Share Paseh Agreement—by which the Government
guaranteed the execution of “any” mining stabildgreement relating to SMCV’s “business and
operations” to which SMCV was entitled within 90ydaof having complied with all requirements

under the Mining Law’®

69. As Ms. Silva’s contemporaneous meeting minutes itonfCyprus viewed the

stability guarantees as a “prerequisite” to itschase of SMCV\”" Ms. Silva also testifies that

15 See alsdEx. CE-4, Share Purchase Agreement, Appendix B (contaitfimgliminary Balance Sheet” for

SMCV as of 30 November 1993 and listing among Itgdhgible Investments” US$7.8 million as the
“[c]ost of stripping in the preparation of the mifmre-mining) for the sulphide project”).

16 Ex. CE-341, Guarantee of the Republic of Peru in Favor of CgpBlimax Metals (17 March 1994), Art.
1.6.

107 Ex. CE-339 SMCV, Minutes of Board Meeting No. 008, p. 2 (Bhuary 1994).
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during the negotiations with Minero Peru, “Cypraated clearly its intent to enter into the stapilit

agreements that we had promoted during the biduiiogess.**®

2. The 1994 Mining Stability Agreement

70. On 26 May 1994, the Government and SMCV also edtem® a 10-year mining
stability agreement (the “1994 Stability Agreeméniftider Article 78 of the Mining LaW’ To meet
the Mining Law's requirement of an “investment mag”’ demonstrating a minimum US$2 million
commitment, the Government and SMCYV relied on astiexy Minero Per feasibility study for small
improvements to the leaching faciliti®§. While the US$316 million investment commitmentlen
Article IV of the Share Purchase Agreement wouldéehelearly met the US$50 million investment
threshold for a 15-year stability agreement undeticke 82 of the Mining Law, SMCV first applied
for the 10-year mining stability agreement becadsiag so allowed it to secure stability guarantees

immediately, without having to conduct a feasipiktudy for the larger capital investmétt.

71. In December 1993 and January 1995, Cyprus engabest Paniel Wright and
Bechtel Corporation, respectively, to conduct ssdielating to the feasibility of expanding SMCV’s
leaching operations and constructing a new conatmir> Cyprus presented both studies to Minero
Per as a consolidated study prepared by Minerdigsary Group (“MAG”) in September 1995
The Fluor/MAG study found that it would be econoatiig feasible for SMCV to construct a new
leaching pad (“Pad 4A”), plus associated equipmantl to expand the SX/EW plant, which would
increase annual production by around 3%%.However, the Bechtel/MAG study concluded that

investing in a concentrator was not economicalbsiigle, largely due to the lack of available water

18 gjlva § 29.

19 Ex. CE-344 Agreement of Guarantees and Measures for the dimmof Investments Between the

Peruvian State and SMCV (26 May 1994) (“1994 Sigtllgreement”).

10 SeeEx. CE-344 1994 Stability Agreement, Art. 1.3; see alsaCA-1, Mining Law, Art. 79.

" Silva 133.

12 geeEx. CE-348 Minerals Advisory Group LLC, Cerro Verde ExpamsiBroject: Summary Feasibility
(September 1995), p. 2-2 (“SMCYV contracted withdflDaniel Wright (FDW) and Bechtel Corporation

(Bechtel) to concurrently conduct studies relativéhe economic feasibility of improving and expisd
the leach/SX/EW operation and the constructionrobdern flotation mill, respectively.”).

SeeEx. CE-348 Minerals Advisory Group LLC, Cerro Verde ExpanmsiBroject: Summary Feasibility
(September 1995), p. 2-2.

Ex. CE-348 Minerals Advisory Group LLC, Cerro Verde Expamsi®roject: Summary Feasibility
(September 1995), pp. 7712 (setting out the revised leaching process overview); id., p. 7-8 (showing
increase in Cerro Verde’'s annual production capdicim 68 to 105 million pounds).
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and power sources to support its operation.Nevertheless, it stated that “SMCV intend[ed] to

continue to evaluate the mill option with the gfmlidentifying] a viable alternative™®

3. The 15-Year Stability Agreement

72. On 25 January 1996, SMCYV filed an application WtHNEM to enter into a 15-year
stability agreement pursuant to Articles 82 ando84he Mining Law'!’ Compared to the 10-year
stability agreement already in place for Cerro ¥sdnining unit, the 15-year stability agreement
would allow SMCYV to enjoy all stability guaranteeger a longer period, and also would allow it to
enjoy additional benefits, including the right teewup to a 20% annual depreciation rate and to keep

its accounting in foreign current?

73. To demonstrate that it met the US$50 million miniminvestment requirement
under Articles 83 and 85 of the Mining Law, SMC\bsuitted a revised version of the 1995 Fluor
feasibility study for the improvements, upgradesqd &urther development of the existing leaching
facility and infrastructure (“1996 Feasibility Syijl ' The 1996 Feasibility Study outlined a
US$240 million investment to construct Pad 4A angbamd the SX/EW plant, and included
investments laying the groundwork for the eventaahstruction of a concentrator, which would
operate as an integrated unit alongside the expiateehing facilities®® For example, the 1996
Feasibility Study noted that, as SMCV continueddig deeper in the Santa Rosa pit, “both the
chalcocite and covellitd.f., secondary sulfide] copper percentages decrease tuk chalcopyrite
[i.e, primary sulfide]increases,” and that SMCV's “mine plan will need be managed in
consideration of this factor to maintain a suitateled to the plant’—a goal that SMCV could only
achieve by building a concentratdf. Accordingly, the 1996 Feasibility Study providéat an
investment of over US$2.5 million over two yearsctmduct a feasibility study for a concentrafor.
Ms. Chappuis, who later reviewed the 1996 Feagiitudy when she served as Director General of

Mining from 2002 to 2004, testifies that “it wasvobus to any mining engineer who read the 1996

15 SeeEx. CE-348 Minerals Advisory Group LLC, Cerro Verde ExpamsiBroject: Summary Feasibility
(September 1995), p. 2-12.

Ex. CE-348 Minerals Advisory Group LLC, Cerro Verde Expamsi®roject: Summary Feasibility
(September 1995), p. 2-3.

U7 Ex. CE-7, SMCV, Request for Stability Agreement (25 Janug96), p. [3].
18 CA-1, Mining Law, Art. 84.

19 Ex. CE-9, 1996 Feasibility Study.
120

116

Aquifio 132; Ex. CE-9, 1996 Feasibility Study, Executive Summary, p.“Mgjor new construction
consists of fine crushing, pad leaching and a new solvent extraction plant.”); id., p. 26 (showing increase in
Cerro Verde’s annual production capacity from 68@5 million poundsy id. Sections 1.1 & 2.4.

121 Ex. CE-9, 1996 Feasibility Study, pp. 64-65.
122 Ex. CE-9, 1996 Feasibility Study, p. 124.
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feasibility study that it laid the groundwork foruilding a concentrator next to the leaching

facilities.”*

74. On 6 May 1996, the DGM approved the 1996 Feasilffiiudy and sent the file to the
Vice-Minister of Mines to consider SMCV'’s applicati for stability pursuant to Article 83 of the
Mining Law.** By this time, SMCV had already substantially céeted construction of Pad 4A and
expansion of the SX/EW plant, and by mid-1996, ¢hiesprovements allowed SMCYV to increase its
production of copper cathodes by over 25(86.

75. In June 1996, ICF Kaiser completed a second stsdgsging the feasibility of a
concentrator (“1996 Mill Feasibility Study’f® Like the first, the 1996 Mill Feasibility Study
concluded that, “although the project ha[d] impmbggnificantly since the earlier 1995 Study, the
pretax discounted cash flow [would] still not sugpihe required investment” due to, among others,
the lack of economical options for power and witerOn 16 September 1996, Cyprus sent the 1996
Mill Feasibility Study to Minero Peru, advising theonstructing a concentrator was “uneconomical”
at the time, and exercising its right under ther8Haurchase Agreement to reduce its investment
commitment’?®® However, Cyprus also requested an 18-month exterte “perform additional
studies and test work in an attempt to establiahittfjwas] economically feasible to construct & mi
for processing the Cerro Verde sulfide ores,” whitle Government granted® Cyprus thus
commissioned Bateman Engineering to oversee addltitesting of the Cerro Verde sulfide ore and

to prepare a third feasibility study (the “1998 Mikasibility Study”)**°

122 Chappuis 1 41.

124 geeEx. CE-8, MINEM, Report No. 043-96-EM-DGM-DFM/DFAE (6 May 183 Ex. CE-356 MINEM,
Report No. 708-97-EM/DGM/OTN (30 December 1997)tifrgp that the DGM sent the file to the Vice-
Minister of Mines for consideration).

Compare Ex. CE-348 Minerals Advisory Group LLC, Cerro Verde Expamsi®roject: Summary
Feasibility (September 1995), p. 2-1 (noting thethode production had dropped to 40 million poupels
year, or about 1,500 MT per monthjith Ex. CE-11, Letter from Cyprus Climax Metals Co. to Empresa
Minera del Peru S.A. of 16 September 1996, p. lifgancrease in cathode production to an averdge o
more than 4,000 MT per month).

126 Ex. CE-35Q ICF Kaiser Engineers Inc., Feasibility Study Ass# for the Cerro Verde Project (1996).
127 Ex. CE-35Q ICF Kaiser Engineers Inc., Feasibility Study Arsis for the Cerro Verde Project (1996),

p. 1-1; see alscEx. CE-11, Letter from Cyprus Climax Metals Co. to Empresméda del Peru S.A. of
16 September 1996, p. 2.

Ex. CE-11, Letter from Cyprus Climax Metals Co. to Empresa &ia del Peru S.A. of
16 September 1996. 2; Ex. CE-4, Share Purchase Agreement, Art. 4.3(b)(i).

Ex. CE-11, Letter from Cyprus Climax Metals Co. to Empresaindfa del Peru S.A. of
16 September1996. 2; Ex. CE-355 Addendum to the Share Purchase Agreement (19n\Vi&87), Art.
1 (granting 18-month extension).

Ex. CE-13 Bateman Engineering Inc., Primary Sulfide Ore |Mixpansion: Feasibility Study
(16 March 1998), p. 1-1.
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76.

On 13 February 1998, SMCV and the Government sigaeti5-year stability

agreement under Article 82 of the Mining Law (thStdbility Agreement’)'** The Stability

Agreement implemented the Mining Law's investmentagntees to stabilize the fiscal and
administrative regime at 6 May 1996—the day on White DGM approved the 1996 Feasibility

Study—for SMCV’s Mining and Beneficiation Concessd®

77.

In terms ofscope the Agreement made clear that it applied to SMCMining and

Beneficiation Concessions. In particular:

(@)

(b)

78.

Clause 1.1, entitled “Background Information,” exipled that SMCV submitted an
application for the “guarantees of the benefitstaioed” in Articles 72, 80, and 84 of
the Mining Law “in relation with the investmem [SMCV’'Y concessionCerro
Verde No. 1, No. 2 and No. 3, hereinafter ‘the l#ag project of Cerro Verde**

Clause 3, which set out the “Mining Rights” covelmdthe Agreement, provided that
the “Leaching Project of Cerro Verdedscumscribed to the concessions, related in
EXHIBIT |, with the corresponding areas® Exhibit I, in turn, defined the relevant
concessions as the “mining concession” called ‘€¥erde No. 1, No. 2, and No. 3”
and the “Concession of Beneficiation” called “CeNVerde Beneficiation Plant.”
Clause 3 further provided that it “does not pre(J&NICV] from incorporating other
mining rightsto the Cerro Verde Leaching Project after apprdwathe Directorate

General of Mining.”

The Agreement also confirmed that SMCV had metribeessaryrerequisites set

out in the Mining Law and Regulations to qualify &iability. In particular:

(@)

(b)

79.

Clause 1.2 noted that SMCV had submitted the 198&sibility Study with its
application. Clause 2 confirmed that the DGM hagraved the 1996 Feasibility
Study pursuant to Article 85 of the Mining Law ofvigy 1996.

Clauses 4 and 5 noted that SMCV had committedece#tecution of the investment
plan set out in the 1996 Feasibility Study by 3lc@&wber 1997, and that the total
approximate amount for completing such investmeas WS$237,517,000.

The Agreement confirmed that SMCV would be entittedstability benefits upon

completion of itsqualifying minimum investment. For example:

131

Ex. CE-12 Contract of Guarantees and Investment Promotieasdres Between the Peruvian State and

Sociedad Minera Cerro Verde S.A. (26 February 199898 Stability Agreement”).
132 Ex. CE-12 1998 Stability Agreement, Clauses 8.1, 9.5.
133 Ex. CE-12 1998 Stability Agreement, Clause 1 (emphasis@dde
134 Ex. CE-12 1998 Stability Agreement, Clause 3 (emphasis@dde
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(@) Clauses 6 and 7 set out the processes for congpléiininvestment plan and required
SMCV to notify the Directorate General within 90ydaof completion of the

investment plan.

(b) Clause 8 confirmed that the stability guaranteesil@veenter into force following
completion of the investment plan or, per ArticB{l® of the Regulations, January 1

of the following year if SMCV so requested.

80. The Agreement also listed the stabiljiyarantees and benefitset out in the Mining

Law and Regulations. For example:

(€)] Clause 9 guaranteed to SMCYV the stability protestithat the Mining Law provides
for 15-year stability agreements, including “taalslity in the terms established in
paragraphs A) and E) of Article 80 of the [Miningw]” (Clause 9.5), the benefits of
“administrative stability referred to in paragraph) of article 72 of the [Mining
Law]” (Clause 9.6); free commercialization of SMGV'mineral products” (Clause
9.1), a 20% depreciation rate on ‘its fixed assé€@lause 9.3), and U.S. dollar

accounting (Clause 9.4).

(b) Clause 10 exempted SMCV from any law or regulatioat would “directly or
indirectly denaturalize[]” the benefits of Clause @&d “any encumbrance or

obligation that could represent reduction of itailability of cash.”

81. On 25 March 1998, Cyprus delivered the 1998 Milksikility Study to Minero

Per(**® The Study concluded for the third time that teednomics” of the proposal “do not support

a prudent investment for construction and operaticm copper sulfide ore concentratbi>”

82. On 23 November 1998, MINEM certified SMCV’s swortatement, submitted in

accordance with Article 30 of the Regulations, titabad substantially implemented the 1996

Feasibility Study, thus “[c]lonfirm[ing] that [SMC\Wgnjoys Tax Stability for the Regime in force as of
May 6, 1996.**" As required by Article 33 of the Regulations, S¥I@formed the Peruvian tax

agency (the National Superintendence of Customs Bnd Administration, or “SUNAT”) and

135

136

137

Ex. CE-13 Bateman Engineering Inc., Primary Sulfide Ore |Mixpansion: Feasibility Study
(16 March 1998), p. 1:1

Ex. CE-13 Bateman Engineering Inc., Primary Sulfide Ore |Mixpansion: Feasibility Study
(16 March 1998), p. 2:7

Ex. CE-36Q MINEM, Directorial Resolution No. 342-98-EM/DGM3B November 1998), Preamble and
Arts. 1 & 2 (referring to Regulations, Art. 30); see alsdCA-1, | Mining Law, Art. 80(a) (“[T]he titleholder
shall be subject, solely, by the tax regime in-oat the date of approval of the investment progrash
being applicable any tax subsequently created”).. .
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MINEM of its intent to rely on the stabilized regnunder the Stability Agreement as of 1 January
1999:%

83. In October and November 1999, after fulfilling thevestment plan set out in the
1996 Feasibility Study, SMCV made additional inveshts in the Cerro Verde Mining Unit when it
acquired used mining equipment for US$4.5 millialhowing it to increase daily ore extraction from
120,000 to 161,000 M¥° The 1996 Feasibility Study did not include thesestments:*°

E. CONSTRUCTION OF THE CONCENTRATOR BECAME POTENTIALLY FEASIBLE AFTER
PHELPS DODGE TOOK OVER SMCV

1. After Phelps Dodge Acquired SMCV, Peru Insisted Tha the Share Purchase
Agreement Committed SMCYV to Construct a Concentrato
84. In October 1999, Phelps Dodge acquired Cypfus.Cristian Moran, who was
involved in the acquisition as Director of FinaratePhelps Dodge Mining Services and later served
as Phelps Dodge’s Assistant Treasurer, testifighése proceedingé® Mr. Moran explains one of
Phelps Dodge’s considerations at the time was vendgthmake further investments in Cerro Verde's
operations, including building a concentrator, #mat because of Peru’s past economic and political
turmoil, the Stability Agreement was “essential” daficritically important” for such further
investment:*® Copper prices were low at the time—averaging Us%@er pound in 1999—and any
additional taxes or charges would have jeopardibedadditional investments that Phelps Dodge
sought to undertaké? Mr. Moran testifies that, when Phelps Dodge agLiCyprus, it understood
that the Stability Agreement would apply to theirentCerro Verde Mining Unit, including any
investment in the development of the extraction pratessing of primary sulfides, and “assigned

great importance” to the Stability Agreement “inetenining the company’s future plang>

85. In early 2000, Minero Perd informed Phelps Dodge,Cyprus’s acquirer, that it
viewed the failure to proceed with constructingomaentrator as a violation of the Share Purchase
Agreement, and threatened to commence breach tfacbproceedings'® Minero Pert argued that

the three failed feasibility studies did not abgol@yprus’s obligation to construct a concentrator,

18 Ex. CE-361 SMCYV Letter to SUNAT of 30 November 1998; Ex. CE-362, SMCV Letter to MINEM of
30 November 1998 (referring @A-2, Regulations, Art. 33).

13 Ex. CE-363 Phelps Dodge, Cerro Verde Assessment (OctobeefNber 1999), p. [14].
140 geeTorreblanca § 11.

141 SeeCWS-9, Witness Statement of Cristian Moran (27 Augu1)@“Moran”) 1 10-11.
142 geeMoran 11 6-9.

¥3 " Moran 1 11-15.

144 Moran 114; Ex.CE-81Q0 Macro Trends, Copper Prices - 45 Year Histori€dlart, available at
https://www.macrotrends.net/1476/copper-pricesehisal-chart-data.

145 Moran {1 14-15.

146 CWS-5, Witness Statement of Randy L. Davenport (27 Aug@g1) (“Davenport”) 11 18-20 (describing
dispute and eventual settlement related to ShaxchBse Agreement).
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given how central the primary sulfides had beetht sale of SMCV/’ Phelps Dodge disagreed,
invoking Cyprus’s right to reduce its investmentreoitment if a feasibility study showed that any

part of that commitment was not feasibig.

86. Following negotiations facilitated by Humberto Mest the then-Vice-Minister of
Mines, the parties settled the dispute throughgaaeament signed on 30 March 2001 (the “Settlement
Agreement”)** In the Settlement Agreement, Minero Per( relishjed its claim in exchange for
Phelps Dodge’s commitment t) (make at least US$50 million in further investments the Cerro
Verde mining unit over the following three yearsdaji) explore the feasibility of processing the

primary sulfides for three more yedr§.

87. In 2001 and 2002, Phelps Dodge, through SMCV, ntagecapital improvements to
satisfy the bulk of the additional investment cotmant under the Settlement Agreement, neither of
which was included in the 1996 Feasibility Stddy:

(@) In May 2001, SMCV began implementing a revised mpl@n requiring about
US$10 million in capital expenditures to optimibe teaching and SX/EW circuits in
light of changes to the “cutoff grade,” the thrdshamount of copper that a block of
ore must contain for SMCV to process'it. Those improvements expanded
production of copper cathodes from 195 to 230 MTeédding to an increase of 10
million pounds of annual productid®® Because the new mine plan did not expand
processing capacity but rather processed the samoeird of ore more efficiently,

SMCYV was not required to seek approval from the D&M

(b) In 2001 and 2002, SMCYV invested US$15 million teaxd the leaching facility’'s
Pad 2—which allowed SMCYV to process an addition@08 MT/d of ore through the
leaching circuitt® On 21 May 2002, MINEM authorized SMCV to opertte pad

147 Davenport {1 17-18.
148 seeDavenport 0; see alsEx. CE-4, Share Purchase Agreement, Art. 4.3(b)(i).

149 Davenport P0; Ex. CE-17, Out-of-Court Settlement Agreement Between Cyg@limax Metals Co. and
Empresa Minera del Pert S.A. (30 March 2001).

Ex. CE-17, Out-of-Court Settlement Agreement Between Cyg@lisiax Metals Co. and Empresa Minera
del Pert S.A. (30 March 2001), Clauses 3.1, 44, 4.

Davenport | 21.

150

151

%2 Davenport 1 22.

133 Davenport 1 22.

%% Davenport 1 22.

%5 Davenport 1 23.
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and expanded the capacity of the Beneficiation €ssion from 31,000 to 39,000
MT/d.**°

88. Randy Davenport, SMCV’s President and General Mandgpm 2000 to 2005,
testifies that, while “[n]either of these investrtemas foreseen in Cyprus’s 1996 feasibility study;,
“there was no doubt in my mind that they were e by the Stability Agreement and the
Government always treated them as sdéh.Julia Torreblanca, SMCV’s Vice President of Caogte
Affairs, similarly testifies that “SUNAT never guémed that these investments were covered by the

Stability Agreement’s guaranteeS®

2. Through an Investment in the Local Energy and WaterSupply, SMCV Achieved a
Breakthrough That Potentially Made Construction of a Concentrator Economically
Feasible
89. By the time Minero Perll and Cyprus signed the &mattht Agreement in
March 2001, the landscape for developing Cerro &esrgrimary sulfides had already started to
improve. In September 2000, improvements to teetetal grid resulted in a “dramatic increase in
the available energy supply” in Arequipd. SMCV then learned that Empresa de Generacion de
Arequipa S.A. (‘EGASA”), the regional State-ownegesgy company, “had been trying for several
years” to construct a hydroelectric dam on the me#&illones River, but had been unable to obtain
funding from the Government’ In October 2001, SMCV agreed to invest in thgqminin exchange
for a share in the water rights, which SMCV coukk uo operate a possible future concentrator,
allowing EGASA to move forward with a project thatould double its output with renewable
energy’® SMCV ultimately finalized this agreement in Apt2004, contributing 40% of the

US$17 million in capital costs for an equivaleratket™®*

90. Following these breakthroughs in water and energgply, in 2002, SMCV
conducted a pre-feasibility study for a concentréftb However, it was not clear to Phelps Dodge that

it would be worth the significant upfront investrheaquired to build a large enough concentrator to

1% Ex. CE-382 MINEM, Directorial Resolution No. 151-2002-EM/DGNR1 May 2002) (approving the
request and expanding the Beneficiation Concession); see alsdEx. CE-376 SMCV, Petition No. 1341243
to MINEM (30 October 2001) Ex. CE-380 MINEM, Report No. 056-2002-EM-DGM/DPGM
(18 February 2002) (recommending that the DGM agpthe request).

37 Davenport { 21.

1% Torreblanca 7 11.

Davenport 94; seeEx. CE-816 Multilateral Investment Guarantee Agency, Consoffransmantaro
S.A., https://www.miga.org/project/consorcio-trarmsrtaro-sa.

159
%0 Davenport 1 24.

SeeEx. CE-53 Empresa de Generacion Eléctrica de Arequipa FiAal Liquidation of Work: Pillones
Dam (30 May 2011), d.; Torreblanca 9 14; Davenport Y 24, 27.

62 Davenport P7; Ex. CE-430 EGASA and SMCV, Consortium Contract for the Comstion of the
Pillones Dam (27 April 2004), Clauses 5.1, 5.3.

Davenport { 25.
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achieve economies of scafé. Mr. Davenport testifies that in determining whestko proceed, Phelps
Dodge weighed the investment in Peru—a new marketPhelps Dodge at that time—against
potential investments in “world-class copper defsosisewhere in the Americas and beyond,” and
that some Phelps Dodge executives “were skeptigigln the country’s recent economic turméil.
Mr. Davenport also testifies that “[g]luaranteegax and administrative stability were a prereqaisit
for Phelps Dodge to invest in large-scale miningegiment in developing economies such as Peru,”
and the Stability Agreement was therefore “of pavant importance” to the prospective Concentrator
investment®® As Mr. Davenport further testifies, Phelps Doddfémately decided to proceed with a
full-scale feasibility study into how to procese thrimary sulfides®’ Thus, in June 2003, Phelps

Dodge retained Fluor Canada Ltd. to conduct abéégistudy for construction of a concentrat8t.

3. The Government Confirmed That the Concentrator Investment Would Enjoy the
Stabilized Reinvestment Benefit

91. Beginning in mid-2003, Phelps Dodge and SMCV akoosit to confirm that SMCV
would be entitled to claim a tax benefit allowiriga reinvest profits from the existing operations
the Cerro Verde Mining Unit to construct a concatur. This benefit was allowed by Article 72(b) of
the Mining Law and its implementing regulations, thsy existed as of 6 May 1996, the effective
stabilization date of the Stability Agreement. Ewbough Congress had subsequently repealed the
benefit, SMCV believed that it was entitled to ikeoit under the Stability Agreement as part of its
stabilized tax regim&’® The reinvestment benefit would allow SMCV ) (einvest in the Mining
Unit up to 80% of its non-distributed profits ar) pay income tax on only the remaining 20%. The
benefit would apply only if the “new investment gram” was part of the same “mining unit[]” and
“guarantee[d] the increase of production levelsthat unit!’® Mr. Moran testifies that Phelps Dodge
“wanted to confirm that the benefit would apply gartially fund the Concentrator, and we asked

[SMCV’s executives] what requirements SMCV wouldvéao comply with to confirm that the

164 Davenport { 25.

5 Davenport 5; see alsdVioran  14.

%6 Davenport 1 30.

7 Davenport  26.

168 SeeEx. CE-20, Fluor Canada Ltd., Feasibility Study: Cerro Verderry Sulfide Project (May 2004),
vol. I, p. 1.

169 SeeCA-79, Stability Agreements with the State, Law No. 233% September 2000Moran 120;
Torreblanca { 16.

SeeCA-1, Mining Law, Art. 72(b) (“In order to grant the mihg activity the necessary international
competitiveness, taxes apply only to the income distributed by mining activity titleholders.”); CA-2,
Regulations, Art. 10 (“Non-distributed income shb# applied to the execution of new investment
programs that guarantee the increase of production levels of the relevant mining units.”); CA-68,
Application of Tax Benefits to Retained Earningsaffire Used for Investment Programs to Ensure an
Increase in the Production of Mining Units, Suprebecree No. 027-98-EF (25 March 1998), Art. 4
(“The tax benefit will operate on 80% of the eagsractually obtained and deducted in each fiscat ye
and up to the maximum amount of the investmentnarmaghat has been approved.”).
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Peruvian tax authorities would recognize the beriegiven that it would be a critical input in

assessing whether the concentrator would be ecaatiynfeasible’’

92. On 3 July 2003, Ms. Torreblanca wrote to Ms. Chapptlen head of the DGM, to
confirm that SMCV would be entitled to apply theofir reinvestment benefit as a result of the
Stability Agreement’? Ms. Torreblanca explained that SMCV'’s decisiobtidd a concentrator “was

directly related” to the DGM'’s approval of the b&hé™ She continued:

Given that the executed stability agreement ma&ésrence therein
to the Leaching Project rather than to the Cerna&éroject, which
also includes the Primary Sulfides Project, we esgclarification
that the Investment Program using Non-Distributedfi® to be
submitted would be approveggardless of the fact that it is not
confined to the Leaching Project

In order to complete this aspect related to reitmuest of profits in
the Feasibility Study, we would like to ask for yaapinion on this
matter, to be able to specify that the reinvestroémpirofits stabilized
for Cerro Verde ... is applicable to the Prim&uylfides Project,
even though the stability agreement does not meritics project.
This is requested because this agreement stabilizes profit-
reinvestment regime for the mining titleholder eattthan for the
project that gave rise to its signihd.

93. Ms. Chappuis testifies that she and her colleagnethe DGM—the competent
agency within MINEM that administers beneficiatiooncessions and mining stability agreements—
analyzed the request under the Regulations ancha@n ‘clear” understanding that “the Stability
Agreement applied to all investments that SMCV madée Cerro Verde mining unit during the
term of the Stability Agreement,” including the @entrator:’”> On 8 September 2003, the DGM
replied to SMCV in a report written by a MINEM attey and engineer and approved by
Ms. Chappuis/® The report concluded that the profit reinvestnaigram would apply to the new
concentrator by virtue of the Stability Agreemeetause it was a “new investment program(]” that
would ‘increase[] the levels of production in thevélved mining unit[]” in accordance with

Article 10 of the Regulation’s! The report noted that it was not a “requiremasitthe law that the

1 Moran 120; see alsdlorreblanca | 16-17.

172 Torreblanca 18; Ex. CE-394 SMCYV, Petition No. 1418719 to MINEM (3 July 2003)
% Torreblanca 18; Ex. CE-394 SMCV, Petition No. 1418719 to MINEM (3 July 2003)
17 Ex. CE-394 SMCYV, Petition No. 1418719 to MINEM (3 July 200@)mphases added).

5 Chappuis #5; CA-1, Mining Law, Art. 101; see alsaCA-2, Regulations, Art. 10; CA-60, Regulation of
the Procedure for Submitting, Approving, and Exemutinvestment Programs using Non-Distributed
Profits, Executive Decree 07-94-EM (21 February4)99

16 Ex. CE-399 MINEM, Report No. 510-2003-MEM-DGM-TNO (8 Septeent2003).
7 Ex. CE-399 MINEM, Report No. 510-2003-MEM-DGM-TNO (8 Septeent2003).
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Stability Agreement ‘included [a concentrator] pgoesly as a project” within the investment

program submitted to obtain stabilfty.

94, On 28 January 2004, Ms. Torreblanca submitted tsalbef SMCV a formal request
to MINEM for permission to reinvest profits to comgt “a concentrator to process the primary
sulfide ore” in the Cerro Verde Mining Unit (the 6Bcentrator’)t’”® Ms. Torreblanca based the
request on the Stability Agreement, “which stakitizn favor of [SMCV] the tax regime in force as
of May 6, 1996,” and attached a detailed summarythef Concentrator, including estimates of

reserves and capital cosfS.

F. THE GOVERNMENT REPEATEDLY CONFIRMED THAT |IT WOULD HONOR THE STABILITY
AGREEMENT AS APPLIED TO A CONCENTRATOR TO PROCESS THE PRIMARY SULFIDE
DEPOSIT AT CERRO VERDE

1. SMCV Obtained a Successful Feasibility Study for ta Concentrator Investment

95. In May 2004, Fluor delivered its feasibility stufiy the Concentrator investment (the
“2004 Feasibility Study”)!*® The Study considered four design optionsi) & 50,000 MT/d
concentrator with a crushing technology called saminomous ball crushing (“SABC”); (ii) a
50,000 MT/d concentrator with crushing technologjlerl highpressure grinding rolls (“HPGR”);
(iii) a 100,000 MT/d concentrator with SABC; and (iv) a 100,000 MT/d concentrator with HPGR,
which the study found would in fact have an averagerating capacity of 108,000 MT/#. The
study confirmed that upgrades in the power grid 8MICV's participation in the Pillones dam had
resolved the earlier energy and water limitatioresydering all four options viable at a range of

commodity prices, copper smelting and refining spahd discount raté&’

96. In reaching this conclusion, the 2004 Feasibilitydy assumed that the Stability
Agreement, which stabilized "the tax regime in #or@n 6 May 1996” for a 15-year period, would

apply to the Concentratd# Accordingly, the financial analysis incorporatiée “key points of the

18 See Ex. CE-399 MINEM, Report No. 510-2003-MEM-DGMNO (8 September 2003); see also
Chappuis 11 46-47.

1 Ex. CE-421, SMCYV, Petition No. 3616468 to MINEM (28 Januafpa), Torreblanca  20.
180 Ex. CE-421, SMCYV, Petition No. 3616468 to MINEM (28 Januafpa), Torreblanca  20.
181 Ex. CE-2Q Fluor Canada Ltd., Feasibility Study: Cerro VeRtemary Sulfide Project (May 2004).

82 SeeEx. CE-2Q Fluor Canada Ltd., Feasibility Study: Cerro VeRigmary Sulfide Project (May 2004),
vol. I, p. 1.

18 gSeeEx. CE-2Q Fluor Canada Ltd., Feasibility Study: Cerro VeRigmary Sulfide Project (May 2004),
\ol. |, p. 30 (noting that a 100,000 MT/d concetdrecould receive enough power “by the installatidra
new 220 kV double-circuit power transmission linenfi the regional Socabaya substation directly éo th
sulfide substation”); id., p. 31 (noting that, to address a concentrataftitional water needs, “SMCV has
entered into a joint-venture agreement with EGA®Aparticipate in the development of the Pillones
reservoir project in the upper Rio Chili watersHe®f. Davenport  26.

8 Ex.CE-2Q Fluor Canada Ltd., Feasibility Study: Cerro Verdlgmary Sulfide Project (May 2004),
\ol. IV, pp. 14-15.
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stabilized regime,” as well as “the current taximeg used in the economic analysis ... beginning”
after the conclusion of the stabilized regime, higting differences between the t#5. The 2004
Feasibility Study also stated that “[t]he subjetinoning royalties is currently under review in the
Peruvian legislature” but that “no decrees arehfaytming at the time of writing this reporf® This
approach was consistent with SMCV’s and Phelps B'sdgonfiden[ce]” that “any expansion would
be covered by the Stability Agreement” since “SM®@&s operating its only mining unit with a single

mining concession and a single beneficiation casioas’ as Mr. Davenport testifie&’

2. Amid Intensifying Political Pressure to Extract More State Revenue from the
Mining Sector, Peru Enacted a Mining Royalty Law
97. SMCV'’s breakthrough in the 2004 Feasibility Studyived amid intense political
debate in Peru. Beginning in late 2002 and eadl@32 as rapidly increasing copper prices led to
increased mining profits, some Peruvian politiciaegan asserting that mining companies should be

more heavily taxed, and pushed to assess a rdyasigd on a percentage of mining profits.

98. The Government initially resisted these propos#islanuary 2003, responding to the
first draft royalty bills, Minister of Energy andiives Jaime Quijandria issued an opinion warning tha
a royalty regime would be “counterproductive to tBevernment's current goal of promoting the
country’s development on the basis of private itwest” in light of the “hugely negative effect that
levying a royalty would have on [Peru’s] compettivess and on its ability to attract investméfi.”
Mr. Flury, who succeeded Mr. Quijandria as MinisteiEnergy and Mines, echoed these sentiments

in a 4 November 2003 opinion to Congress responirzgiditional proposed drafts®

99. Mr. Flury also explained that any royalty would kaNmited upside because “the
biggest companies with investments, some of whigh sill in the process of recouping their
investment, have Tax Stability Agreements, so thatproposed royalty tax would not be applicable

to them in practice®' Several of the draft royalty bills explicitly regnized this limitatiort??

18 Ex.CE-2Q Fluor Canada Ltd., Feasibility Study: Cerro Vemdgmary Sulfide Project (May 2004),
\ol. IV, pp. 14-15 to 14-16 (comparing stabilizeddanon-stabilized regimes with respect to non-
discrimination in foreign exchange, accounting irSUdollars, income tax, depreciation, tax on iger
expense, and disposability of foreign currency).

18 Ex.CE-2Q Fluor Canada Ltd., Feasibility Study: Cerro Verdlgmary Sulfide Project (May 2004),
\ol. IV, p. 14-16.

Davenport § 31.

18  geee.g, Ex. CE-389 Tax Avoidance in the Chilean Mining SectotA RepusLIcA (16 May 2003)
Ex. CE-387, The Hundred Days ProposaREQUIPA AL DiA (5 February 2003).

18 Ex. CE-386 Official Letter No. 133-2003-EM/DM (31 January(&); see alsd-lury 1 24-25.

190 Flury §27; Ex. CE-404 MINEM, Communication No. 1609-2003-MEM/DM (4 Nawber 2003), p. 2.
(opining that a royalty would “not be advantageob€tause it “would make us less competitive in
comparison to other countries for the purpose taeting such national or foreign private investisess
are necessary to develop our great potential mMinesaurces.”).

91 Flury 127; Ex. CE-404 MINEM, Communication No. 1609-2003-MEM/DM (4 Nawéer 2003), p. 2.
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Following Mr. Flury's comments, on 26 November 20@% Energy and Mines Commission of the
Peruvian Congress issued a report recommendingagpof a royalty, but clarifying that companies
with mining stability agreements would be exempteategory that Government officials repeatedly
affirmed included SMCV?® Mining stability agreements thus quickly becareetral to the debate

over royalties, since they presented a major olestadmplementing any royalty plaf:

100. In early 2004 certain members of Congress begaoushh more forcefully for the
position that the royalty should apply &l mining companies, irrespective of whether they had
stability agreementS® For example, in an April 2004 presentation befGangress, Congressman
Diez Canseco argued that “[m]any of these [stabilégreements are a questionable legacy of
Fujimori[] and should be reviewed and renegoti&téd. Similarly, on 21 May 2004, Congressman
Pedro Morales submitted a proposed royalty bilt tauld apply to all mining companies, “including

those owners who have . . . stability agreemefifs.”

101. On 28 April 2004, President Toledo and his Primaibster proposed an alternative to
Congress’s draft royalty law, which would have emgld Congress’s proposad valoremroyalty—
essentially a surcharge on mining profits—with @ émthree percent royalty applied as a prepayment
of future income taxes? The Government argued that this proposal strustoee suitable balance
given that the Mining Law’s benefits, including ¢@ttual stability, had been critical in “enabl[jng
Peru to compete for foreign direct investmeérit.”"However, members of Congress sharply rejected

this propos&P® and pushed ahead with the congressional plamfad aalorenroyalty”**

92 Flury §26; Ex. CE-403 Congress, Draft Law No. 08561-2003-CR (14 OctoP@®3) Ex. CE-406
Congress, Draft Law No. 08906-2003-CR (6 Novemb@d32 (including SMCYV in list of stabilized
companies).

1 Flury 128; Ex. CE-415 Congress, Opinion No. 4462/2002-CR, 4776/2002-@R28/2003-CR,
8561/2003-CR, and 8906/2003-CR (5 December 2003); see alsoEx. CE-19 MEF, Evaluation of
Royalty Application (11 March 2004), p. [10] (indiag SMCV on list of mining companies whose
stability agreements would preclude application of a new royalty); Ex. CE-403 Congress, Draft Law No.
08561-2003-CR (14 October 2003), p. 8 (“The stgb#igreements that were signed with the Peruvian
State prior to this law fall outside its scope pplication, until the terms of said stability agments are
completed.”); Ex. CE-406 Congress, Draft Law No. 08906-2003-CR (6 Novemp@03) (including
SMCV in list of stabilized companies).

194 SeeFlury 11 28-30.

195 SeeFlury 11 30-31.

1% geeEx. CE-429 Javier Diez Canseco, Mining Royalties and thed\eeReform Mining Taxation: Who Is
Opposed? (April 2004).

197 Ex. CE-438 Congress, Draft Law No. 10636/2003-CR (21 May408trt. 4.

1% Ex. CE-431, Congress, Draft Law No. 10443/2003-CR (28 Apfi02) Art. 4; see alsoEx. CE-433
Perus Congress to Examine Mine Royalty Propgsa@sTERDOWJONES ComMODITY WIRE
(30 April 2004).

199 Ex.CE-431 Congress, Draft Law No. 10443/2003-CR (28 Api02), pp. [6-7] (arguing that the
congressional proposal would “generate[]] a loss coimpetitiveness” unless accompanied with
“compensatory mechanisms or formulas that allowcthentry to remain attractive to iestors.”); see also
id. (“Due to the weakened image of the country in tleelay in 1991 it was essential to give incentives t
investments in mining and, as is known, the resutee, in the medium and long term, extremely pasit
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102. Throughout this discussion, Government officialatomied to reiterate that a royalty
could not apply to companies with mining stabildgreements in force, and that imposition of the
royalty would hurt Peru’s standing with prospeciiveestors®? These positions provoked vociferous
reactions from the royalty's Congressional propésiewho accused the Government of “advocat

[ing] for multinational companies” and lobbying behalf of “private companies®

103. Against this contentious backdrop, on 3 June 2@@d,Peruvian Congress adopted
the Mining Royalty Law, imposing aad valoremroyalty on the “holders ahining concessiorigor
the extraction of ore€* The law imposed a marginal one percent royaltyef@ry US$60 million in
revenue, topping out at three percent for revemuexcess of US$120 milliof?> On 9 June 2004,
MINEM'’s Regional Director of Energy and Mines inggjuipa, Juan Mufiiz, stressed that the Royalty
Law should be “reevaluated,” noting again its leditupside in light of the fact that most companies
had stability agreements in plaCe. Nevertheless, on 23 June 2004—facing pressune @ongress
that grew each day without a signature—Presidelgdbosigned the Royalty Law and published it in
the Official Gazette on the following d&Y¥/.

104. The Government immediately sought to soften theaichjpf the Royalty Law, which
it feared would suppress investment in the miniagi@. Beginning on the day President Toledo
signed the Royalty Law, the Government proposeérs¢\amendments related to the mechanism for

calculating the royalty, including creating a fld@d to international mineral prices below whitie t

with a significant expansion of economic activitpguced, which was reflected in the demand for mngjni
concessions, in the production of ores, concergrae refined metals, in the investment of largassof
capital and in the presence in the country of thetrimportant mining companies in the world”).

Ex. CE-433 Peru’s Congress to Examine Mine Royalty ProposalsrERDOWJONES COMMODITY WIRE
(30 April 2004).

See, e.g. Ex. CE-437, Congress, Committee on Economy & Financial Iigefice, Minutes of
11 May 2004, p. 17 (dismissing alternative dralfshi

See Ex. CE-439 Minister of Economy of Peru Against Mining Royalti& GENCE FRANCE PRESSE
(30 May 2004)quoting then-Minister of Economy and Finance Pdemblo Kuczynski as stating that the
royalty would undermine Peru’s attempts to attiagestment by sending a “populist message,” and als
would only be “paid by a minority of companies snmost of the large mining projects are stabilized
terms of both taxes and fees.”); see alsdEx. CE-814 Royalty Law Will Be Approved But Other Proposals
Will be PresentedEL. CoMERCIO; Torreblanca § 30.

Ex. CE-439 Minister of Economy of Peru Against Mining RoyaltieAGENCE FRANCE PRESSE
(30 May 2004).

24 CA-6, Royalty Law No. 28258 (24 June 2004), Art. 2 (aagis added).
25 CA-6, Royalty Law No. 28258 (24 June 2004), Arts. 2, 5.

26 SeeEx. CE-441, Royalty Law Aimed at the Small-Scale Mining SectSREQUIPA AL Dia (9 June 2004)
(quoting Mr. Mufiiz as noting that a “large parttbke transnational companies operating in the cguntr
have been exempted from taxes for a period of H¥sye Consequently, there would not be many
companies on which to effectively apply this proms”).

27 CA-6, Royalty Law No. 28258 (24 June 2004); see Ex. CE-442 Kuczynski Is Held Accountable for
Campaign Against Royaltieka REPUBLICA (11 June 2004).
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royalty would not apply, and questioned the wisdofimaintaining it permanent¥’® However,
Members of Congress—notably Congressman Diez Cansdewed the proposed amendments as
merely a ploy by the Government to delay appro¥ahe regulations to implement the Royalty Law

and thus its entry into force, noting that this Wasreasonable and unacceptatf€.”

105. Meanwhile, the same day President Toledo signedRibigalty Law, the Mining
Societyannounced that it planned to collect 5,000 sigeatto file a lawsuit challenging the law’s
constitutionality, noting that its “serious defiomes,” threatened “legal security’ and ‘“the
competitiveness of Perd™® Over 5,000 Peruvian citizendtimately filed a suit challenging the

Royalty Law before the Constitutional Tribunal ch!2ovember 2004

3. SMCV Sought and Received Further Confirmation Thatthe Government Would
Honor the Stability Agreement as Applied to the Corentrator
106. In light of the Government’s approval of the Royaltaw, and the contentious
political context that led to its passage, Phelpsld® and SMCV decided that it would be prudent to
seek further confirmation from the Government thatvould honor its obligation to apply the
stabilized regime to the Concentrator, and that $SM@uld thus not pay any royalties while the

Stability Agreement remained in for¢g.

107. Mr. Davenport explains that ‘[ijn view of the sigoant size of the planned
investment,” and the contentious debate over thaltywlaw, “Phelps Dodge wanted to obtain express
confirmation from the Government that SMCV’s minirsgability agreement would shield the
concentrator from the royalty and any other legigéa changes that could affect the plant's
economics.®® To that end, in meetings with the Governmend lirekhe second and third quarters of

2004, Ms. Torreblanca raised the issue of whetherGovernment could grant a written assurance

28 Ex. CE-446 Congress, Draft Law No. 10876/2003 (24 June 2098) 23; see alsoEx. CE-45],
Congressional Approval of Amendment to the Mining Royalty Law (23 July 2004); Ex. CE-455 Minister:
Permanence of Mining Royalties Must Be EvaluaB&INESSNEWSAMERICAS (9 August 2004) (quoting
Minister Quijandria’s observations that in the nsediand long term it was necessary to “evaluate” the
“permanence of the royalty,” noting that “[p]erhapss tool is not the most suitable.”).

29  Ex.CE-464 The Executive Asks for Mining Royalties Based oriceBr LA REPUBLICA
(4 September 2004Ex. CE-461, Royalty Regulations Ready but on HoRBUSINESSNEWS AMERICAS
(2 September 20043ee alsdx. CE-456 The Difference Between Mining Royalty and Miningi@a LA
REPUBLICA (18 August 2004) (op-ed by Congressman Oré argiiagthere were no reasons “for mining
companies not to pay a mining royalty” and crifiicig “political leaders” that “persist in defendirlye
economic interests of mining entrepreneurs.”).

210 Ex. CE-447 Miners to Take Legal Action Against RoyaBysINESSNEWSAMERICAS (24 June 2004)ee
also Ex. CE-449 SNMPE: Government Changes ‘Roadmap’ by Enactingulsig.aw LA GESTION (24
June 2004) (describing the law as “unconstitutibfetpropriating” and “discriminatory”).

21 SeeEx. CE-478 Unconstitutionality Claim re: Mining Royalty Lawyo. 48-2004-Al (24 November
2004).

SeeTorreblanca  23.
23 Davenport 9 35; Torreblanca 9 23-24.
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explicitly confirming that the Stability Agreement coveree tBoncentrator investmefit! The
officials told Ms. Torreblanca that a specific wgit assurance was unnecessary because the benefits
of the Stability Agreement would already extendtb® Concentrator, given that the Stability
Agreement applied to SMCV’s entire mining ufit.

108. Ms. Torreblanca testifies that Ms. Chappuis, thenRirector General of Mining, was
“particularly clear” on this poirt:® Ms. Chappuis testifies that, “after discussing@SKé request
with lawyers in the DGM,” she confirmed that “thdaBility Agreement would apply to any
investment that SMCV made in its mining unit thrbagt the Agreement’s effective terdl” One of
her colleagues, César Polo, disagreed, taking ¢siign that the Concentrator would have to pay

royalties—a position Ms. Chappuis saw as “politicainotivated.”**8

However, Ms. Chappuis

explained to Ms. Torreblanca that SMCV should petitMINEM to expand the geographical area
and installed capacity of its existing Beneficiati€oncession—which the Stability Agreement
explicitly covered—to include the Concentrator'ssmgtions, since doing so would confirm that the

Concentrator was entitled to stabifty.

109. Following Ms. Chappuis’s advice, on 27 August 20B#|CV submitted a request to
expand the Beneficiation Concession to the DBEMSMCV’s request included a detailed description
of the Concentrator, including reserve and capmtat estimates adopted from the 2004 Feasibility
Study, which had assumed stabifty. The request sought permission to build the Camaen, at an
estimated cost of US$800 million, and expansiontt@ Beneficiation Concession to 1,225.08
hectares and 147,000 MT/d to account for the amidti 108,000 MT/d in operating capadity. In its
cover letter accompanying the application, Ms. @olanca noted that the expansion was “required to
pursue the scheduled exploitation of our operatiamgerring to the long-anticipated exploitatioh o
primary sulfides’”® The letter also noted that the “coexistence” lofation and leaching in the

Beneficiation Concession was “nothing new” at Céfeode, since the pilot concentrator had operated

24 Torreblanca 11 285; Chappuis Y 52; Davenport 9 36, 39.
25 Torreblanca 11 285; Chappuis q 52; Davenport 9 36, 39.
216 Torreblanca  25.
27 Chappuis 1 52.
218 Chappuis 1 53.
219 Chappuis 1 53.
220 Torreblanca  26.

221 Ex.CE-457, SMCV, Petition No. 1487019 to MINEM (27 August () (requesting permission to
construct the Concentrator and to expand the Beatfin Concession to accommodate it, and attaching
description of the Concentrator investment as Appendix 1(b)); see Ex. CE-20, Fluor Canada Ltd.,
Feasibility Study: Cerro Verde Primary Sulfide Ratj(May 2004), Vol. IV, p. 14-15 (recognizing tlitite
1996 tax regime will be applicable until fiscal yead 2012” and noting “[k]ey points of the stabéd
regime and the current tax regime used in the enmanalysis”).

222 Ex. CE-457, SMCV, Petition No. 1487019 to MINEM (27 August02), p. 1.
223 Ex. CE-457, SMCV, Petition No. 1487019 to MINEM (27 August02), p. 1.
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alongside the SX/EW plant since the 1970s until41@8der the existing Mining and Beneficiation
Concession$®* Ms. Torreblanca pointed out that the Concentratould dramatically expand the

mine’s capacity, extending the life of the minenfra018 to at least 203%

110. On 3 September 2004, SMCYV resubmitted to the DGMypiplication under the profit
reinvestment program for the construction of the@mtratof?® The DGM had rejected the January
request on technical grounds and requested adalitinformation, which SMCV provided with the
September resubmissiéfi. As before, SMCV based its request on the reimvest provision and the
Stability Agreement, which it noted had “stabilizedfavor of SMCV the tax regime in force as of
May 6, 1996, " and requested approval to reinvestitp in the “expansion of current operations of

Cerro Verde,’i.e., construction of the Concentrafét.

4, Phelps Dodge and SMCV Conditionally Approved the Cacentrator Investment

111. After receiving the 2004 Feasibility Study, Phelpsdge had asked Fluor to update
the study to focus on the 108,000 MT/d concentratibh HPGR, the largest and most expensive
option under consideratidA’ Although, at the time, HPGR was a new technolmgycopper mining
and SMCV’s concentrator would be the world’s fiestd largest HPGR installation for large-scale
copper mines, after conducting research on HPGél'ahility, Phelps Dodge believed that HPGR
was likely the best fit for Cerro Verd® In early September 2004, Fluor presented its tepidstudy,
which focused on incremental results for the 108,0M0/d concentrator, and also took into account
the newly passed Royalty L&W. Fluor's analysis assumed that “no royalties élassessed during
the stability agreement” through the end of 20L&, that “[tlhe project economics include a tiered

royalty structure from 1% to 3% on Net Smelter Reswstarting in 20142

112. On 11 October 2004, Phelps Dodge and SMCV’s Boafd3irectors conditionally
approved an investment of US$850 million for thestauction of the Concentrator, specifying that

approval would “depend on obtaining the requiredmis and the financing necessary for the

224 Ex. CE-457, SMCV, Petition No. 1487019 to MINEM (27 August02), p. 2.
25 Ex. CE-457, SMCV, Petition No. 1487019 to MINEM (27 AugustQ2), p. 1.
26 Ex. CE-462 SMCV, Petition No. 1488199 to MINEM (3 SeptemB8p4).

21 SeeEx. CE-436 MINEM, Report No. 454-2004-MEM (11 May 2004Jx. CE-462 SMCV, Petition No.
1488199 to MINEM (3 September 2004).

28 Ex. CE-462 SMCV, Petition No. 1488199 to MINEM (3 SeptemB8p4).
229 Davenport 1 28-29.
20 pavenport 11 28-29

%1 Ex. CE-459 Fluor, SMCV Primary Sulfide Project FeasibilityuBly Project Update (September 2004),
pp. 1, 48.

%2 Ex. CE-459 Fluor, SMCV Primary Sulfide Project FeasibilityuBly Project Update (September 2004),
p. 48.
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project.”?®

As Ms. Torreblanca explains, “[tlhe ‘required mpds’ referred to the approval of
SMCV’s request to expand the Beneficiation Conaessind approval of the profit reinvestment
benefit to partially finance the Concentrator’s sioaction.”™* Mr. Davenport testifies that “[i]n
approving the investment, Phelps Dodge’s and SMtmrds of Directors relied on financial
projections that assumed the Stability Agreemegtmrantees would apply to the concentrator,
consistent with Ms. Chappuis’s advice to SMGY'Mr. Moran served on Phelps Dodge’s Finance
Committee at the time, which had recommended ajpro¥ the investment to Phelps Dodge’s
Board?*® Mr. Moran testifies that, in so doing, “we notéwht approvals were still outstanding in
Peru, including one of the most important—the pssiain to expand the Beneficiation Concession to
include the Concentrator, which would ensure thaiuld be covered by the Stability Agreemefit.”
Mr. Moran explains that Phelps Dodge’s Board “bagtsdapproval on the Finance Committee’s
recommendation, as well as the 2004 Feasibilitydytand its update which . . . reflected our
understanding that the Stability Agreement’s guies would apply to the Concentrator (an
understanding that the Peruvian authorities hafirooed to SMCV representatives)®®

113. On 12 October 2004, President Toledo met with RhBlpdge’s President, Timothy
Snider’® After the meeting, President Toledo reportedigrigratulate[d] the company,” expressed
gratitude “for trusting Peru,” and “wish[ed] [PhslPodge] good luck,” while asserting that “we will

fulfill our responsibility to maintain economic atebal stability. #*°

5. The Government Approved SMCV'’s Requests to Includéhe Concentrator within its
Existing Beneficiation Concession and to Apply th@rofit Reinvestment Benefit

114. On 26 October 2004, MINEM approved SMCV’s request d¢onstruct the
Concentrator and to expand the Beneficiation Casioa$*" Under MINEM's internal procedures,
this resolution authorized SMCYV to begin constrarecton the understanding that the expansion of the
Beneficiation Concession would take place, evemghdofinal approval to operate the Concentrator

and to extend the Beneficiation Concession woulchemnly after inspection and environmental

%8 Ex. CE-47Q SMCV, Board of Directors Meeting Minutes (11 Qmtp 2004) Torreblanca § 27.
24 Torreblanca 1 27.
Davenport { 40.
2% Moran 11 26-28.
27 Moran Y 28.

28 Moran Y 29.
239

235

Ex. CE-471, Peru: President Toledo Announces an InvestmenS&830 Million in Cerro VerdeEUROPA
PrEss(12 October 2004).

Ex. CE-471, Peru: President Toledo Announces an InvestmenS&830 Million in Cerro VerdeEUROPA
PrEss(12 October 2004).

21 Ex. CE-476 MINEM, Report No. 784-2004-MEM-DGM/PDM and Direcial Order No. 027-2004-
MEM-DGM/PDM (26 October 2004).
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review of the completed plafit Ms. Torreblanca testifies that she “understduat this MINEM
resolution confirmed that the Stability Agreemerduhd cover the Concentrator, just like all other
investments that SMCV had made in the Cerro Verdeing Unit after completing the investment
program contained in the 1996 Feasibility Study."Mr. Davenport similarly testifies that MINEM’s
approval “confirm[ed] [SMCV’'s and Phelps Dodge'siderstanding that the Stability Agreement

would cover the Concentrator because it coveree@itiee beneficiation concessioff”

115. On 29 October 2004, Rosario Padilla Vidalon, a MWNEegal advisor, issued a
report approving SMCV’s request under the profihvestment program, sending it to Ms. Chappuis
and MINEM’s Director of Mining Promotion and Deveplment, Oswaldo Tovar Jumpa, for further
review?*> Ms. Chappuis testifies that Mr. Tovar approached to discuss the request and asked if
SMCV'’s Stability Agreement would apply to the Contator and that he inquired in particular about
the reference to the “Cerro Verde Leaching ProjéstClause 1.1 of the Stability Agreeméfit.
Ms. Chappuis testifies that she “did not give muakight to this point since it was just a referdntia
name that could not change the scope of stabigtyebts under the Mining Law and Regulations,”
which she had “no doubt” extended to all of SMCMgestments “as long as the concentrator formed
part of the Cerro Verde mining un* Ms. Chappuis testifies that she explained thiMtoTovar,
and that he agreed that the Stability Agreemenliegppo SMCV'’s entire production unit, including
the Concentratct?®

116. On 30 November 2004, Mr. Tovar and Ms. Chappuisitiypi signed a report
recommending approval of SMCV’s request under traitpreinvestment prograrf’ The report
noted that the reinvestment benefit could be indoxecause SMCV “enjoys tax stability, according
to the Agreement signed on February 13, 1998,”authmaking any distinction between the existing
leaching facilites and the Concentrafdt. On 1 December 2004, Ms. Chappuis signed off on
Ms. Padilla’s report approving SMCV’s request toéft from the profit reinvestment program.

On 3 December 2004, the MEF added its approvalngat its internal memo that SMCV had signed

a stability agreement “with respect to the investtria its concession: Cerro Verde Nos. 1, 2 and 3,

22 Chappuis $5; Vega Y 67.
23 Torreblanca 1 27.

244 Davenport 1 41.

25 Ex. CE-477, MINEM, Report No. 1334-2004-EM-DGM/TNO (29 Octal2004); Chappuis 9 37.
26 Chappuis 1 45.

247 Chappuis 1 46.

248 SeeChappuis 1 46.

249 Ex. CE-479 MINEM, Report No. 841-2004-MEM/DGM/PDM (30 Noveg1b2004).

20 Ex. CE-479 MINEM, Report No. 841-2004-MEM/DGM/PDM (30 Noveeb2004), p. 4.

1 Ex. CE-477, MINEM, Report No. 1334-2004-EM-DGM/TNO (29 Octob@004) (including Ms.
Chappuis’s approval dated 1 December 2004).
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known as ‘The Cerro Verde Leaching Project™ thameined “in force,” and that the Concentrator
was intended for the “e]xpansion of the [c]urreft]perations of Cerro Verde®? On
9 December 2004, the Minister of Energy and Miresgediinal approval to SMCV’s request to apply

the profit reinvestment benefit to construct thexGmtrato?>

117. SMCV began constructing the Concentrator in Decenm®@04.2>* During the
construction of the Concentrator, SMCV investedotalt of US$850 million in reliance on the
Stability Agreement®™ SMCYV also generated a yearly average of 1,6%ktjobs and 9,808 indirect

and induced jobs, which accounted for 3.5 percetiteemployed labor force in Arequipa.

6. SMCV Obtained Financing for the Concentrator Invesment

118. Beginning in early 2004, Phelps Dodge had begumdtly negotiating with
Sumitomo Metal Mining to obtain financing for th@ncentrator investment. In October 2004,
Sumitomo Metal Mining, Sumitomo Corporation, andelps Dodge executed heads of agreement,
according to which Phelps Dodge agreed to make Si46\4& additional capital shares, and to assign
the corresponding preferential rights certificatesenable Sumitomo Metal Mining and Sumitomo
Corporation to collectively acquire 21% of the ¢atgling capital shares of SMCV for approximately
US$265 million, all of which was earmarked to const and operate the Concentr&tdr.Around the
same time, Phelps Dodge also entered into headsgmfement with Buenaventura, a minority
shareholder in SMCV and one of Perus leading ngnioompanies, which contemplated
Buenaventura’s acquisition of a total of 17% to 20%SMCV'’s outstanding capital shares for

approximately US$99.85 milliofr®

119. On 16 March 2005—following, among others, the Goweent's approval of the
Beneficiation Concession expansion, which confirrtteat the Concentrator investment would enjoy
the Stability Agreement’'s guarantees, and the esitnaent of profits benefit—Sumitomo Metal
Mining, Sumitomo Corporation, Buenaventura, Phdlizlge, SMCV, and others entered into a

participation agreement for the purpose of obtagtinancing for the Concentrator (the “Participatio

%2 geeEx. CE-22, MEF, Report No. 209-2008F/66.01 (3 December 2004); Ex. CE-21, MEF, Letter
No. 942-2004-EF/10 (3 December 2004).

23 Ex. CE-23 MEF, Ministerial Resolution No. 510-2004-MEM/DM December 2004).

4 Davenport T 41.

%5 gee, e.gdavenport 11 3¢4; Torreblanca 4 25-27.

26 Ex. CE-597, APOYO, Study of the Impact of the Activities o€o Verde on the Economy of Arequipa
and Peru 2005-2010 (1 March 2010), pp. 3,13, 23-25.

Ex. CE-468 Phelps Dodge, Sale of Interests in South Ameri€@perations: Principal Terms
(5 October2004), p. 4; Moran § 31.

Ex. CE-469 Phelps Dodge, Sale of Additional Interest in Gérerde to Buenaventura: Principal Terms
(7 October 2004), p. 1; Moran § 31.
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Agreement”)®° The Participation Agreement recognized that tlmmc@ntrator would be located
“within the concessions of SMCV” and developed adowy to the plan set out in the 2004 Feasibility

Study and its September 2004 update, both of wagdumed that the Stability Agreement would
260

apply:

120. In May 2005, pursuant to the terms of the ParticgpaAgreement, SMCV initiated a
capital increase by issuing preferential subsaiptights for 122,746,913 capital increase sharts,
which Phelps Dodge (through Cyprus) acquired 100,185°®* The same month, Phelps Dodge
transferred its rights to purchase those shar&iémaventura and to SMM Cerro Verde Netherlands
B.V. (“SMM Cerro Verde”), a Dutch entity incorpoeat by Sumitomo Metal Mining and Sumitomo
Corporation for the purpose of investing in the Gamtrato®? On 1 June 2005, SMM Cerro Verde,
Sumitomo Metal Mining, Sumitomo Corporation, Bueeatura, Phelps Dodge, SMCV, and others
entered into a Shareholders Agreenféht.

121. On 22 August 2005, John Broderick, who had takeer dkom Mr. Davenport as
SMCV'’s president in May of that year, addressedrjalists to reaffirm the company’s commitment
regarding the Concentrator. In an article publisineEl Comercig one of Peru’s leading newspapers,
he described the Concentrator as the largest minwvestment in Peru’s history, noting that, unlike
other investments, the company was “disbursing B8%#nillion] in one phase” because it had a
“high degree of confidence about the possibilitydoing business in Perd® Mr. Broderick noted
that SMCV had signed a Stability Agreement for theginal concession” and considered that the

Concentrator was “part of i£*®

122. On 30 September 2005, SMCV entered into a mastdicipation agreement (the
“Master Participation Agreement”) with the intergtienders to finance the Concentrator. Together,
the lenders agreed to lend up to US$450 milliorthi® project, which constituted the largest bank

financing operation ever in Peru to that pointiinet®®® After securing the loans, SMCV obtained the

29 SeeEx. CE-906 Participation Agreement.

20 SeeEx. CE-906 Participation Agreement, p. 5. (“Whereas, therthoaf directors of Cerro Verde (the
“Board”) has approved the development of a pringurfide ore body beneath the oxide ore body located
within the mining concessions owned by Cerro Veidintified in Schedule A hereto, which shall be
processed into copper concentrate as a final ptatutew facilities that are to be developed gdheaa
described in the Cerro Verde Primary Sulfide Febisilstudy, dated May 2004, prepared by Fluor Gina
Ltd., as modified by the Project Update, dated &aper 2004”).

1 Ex. CE-561, SMCYV, Financial Statements 2005-2006, p. 8.

%2 Ex. CE-497, SMCV, Board of Directors Meeting Minutes of 282005, Ex. CE-561, SMCV Financial
Statements 2005-2006, p. 8.

%3 Ex. CE-502 Shareholders Agreement Among SMM Cerro Verde, itumo Metal Mining, Sumitomo
Corp., Summit Global Management B.V., BuenaventGsgorus, Phelps Dodge, and SMCV (1 June 2005).

24 Ex. CE-505 “In Two Years We Will Triple Our Productigh EL CoMERCIO (22 August 2005), p. 2.
285 Ex. CE-505 “In Two Years We Will Triple Our Productigh EL CoMERCIO (22 August 2005), p. 2.
%6 SeeEx. CE-513 Master Participation Agreement (30 September 2005); Moréan  31.
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remaining financing required through a corporatedsoissuance program for US$90 million on 26
April 20062¢’

G. THE GOVERNMENT CONTINUED TO CONFIRM THAT SMCV WouLD NOT HAVE TO PAY
ROYALTIES AS A RESULT OF THE STABILITY AGREEMENT

1. SUNAT Confirmed That the Royalty Law Did Not Apply to Cerro Verde

123. On 17 February 2005, Haraldo Cruz, SUNAT’s Regidnt#ndent for Arequipa, sent
a form letter to SMCV with instructions on how teathre and pay royalties in the event that it was
under an “obligation” to do so as the “holder[] [af mining concession[]*® The letter explained
that “in order to determine the amount of the ecoicoconsideration and to be able to file the return
and pay the Mining Royalty, you must download eveignth from Virtual SUNAT . . . the file that

contains the information about yoRroduction Unit(s) ?%°

124. On 4 March 2005, SMCV sent a response to SUNAT aRriplg that SMCV was
entitled to stability, and that the mining royalty not applicable to Cerro Verde by applicationiod

%0

. .. Stability Agreement®® Ms. Torreblanca testifies that shortly after segdhe response, she met
with Mr. Cruz and explained “that the Stability Agment covered the entire Cerro Verde Mining
Unit—i.e., its Mining and Beneficiation Concessions—andt tB&#CV was not obliged to pay
royalties during the term of the Agreemefit.”She further testifies that “SUNAT did not mentithe

issue of royalties again for several yedr3.”

2. The Constitutional Tribunal Upheld the Royalty Law but Confirmed That Investors
with Administrative Stability Agreements, like SMCV, Would Not Pay Royalties

125. In early 2005, in the lead-up to the Constitutiondbunal’s expected decision in the
Mining Society’'s case challenging the constitutldpeof the Royalty Law, members of Congress
again began to argue that mining stability agreé¢mehould not protect companies from paying
royalties. Among other things, they argued thgialtes were “fair compensation for the extraction
of a nonrenewable natural resource” that fell aatshe scope of tax stabilt§y Congressman Diez
Canseco published articles in the national presslahg the Government, arguing that “instead of
defending the State’s income, the MEF and MINEM stending with their arms crossed and are

winking to the mining lobbies since, for Kuczynskid his advisers, the defense of royalties is none

%7 Ex. CE-561, SMCV, Financial Statements 2005-2006, p. 26.

28 Ex. CE-482 SUNAT Letter to SMCV of 17 February 2005.

%9 Ex. CE-482 SUNAT Letter to SMCV of 17 February 2005 (emphasided).

210 Ex. CE-486 SMCYV, Letter No. SMCV-AL-279/2005 to SUNAT (4 Mgr 2005).
2"t Torreblanca  32.

22 Torreblanca  32.

213 Ex. CE-489 Mining companies urged to comply with the payménbyalties to regionsLA REPUBLICA

(9 March 2005).
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274

of their business He also threatened to hold “sit-ins” before thalidiary to “explain the

importance of the [Mining Royalty] law” and to “tain the judges not to give away injunctions to

mining companies” to protect them from paying roigal’’

126. On 1 April 2005, Peru's Constitutional Tribunal @bdh the Mining Royalty Law’®
The Constitutional Tribunal held that the miningyaltly was not a tax but rather an “economic
consideration” for the extraction of sovereign tgses consistent with the right to propefty. In
addition, the Tribunal held that “with the estabfient of the mining royalty, the State has not
breached the commitment to respect the attribuietered by the Law on the investors holding the
concession, since the nature of these acts—fallimgler public law—does not grant the

concessionaire immutability of the legal regime,vithich case contract-laws operaté”

127. The implications of this decision for stabilizedngoanies were not immediately
apparent. Congressman Diez Canseco lauded thseiatecsaying that the characterization of the
royalty as “the mining royalty is NOT tax but ratt'emechanism to compensate for the extraction of
our national resources” meant it could be “univiégysapplied, without being stymied or distorted by
tax stability agreements signed behind Peruviaasks.””® At the same time, howevédra Republica
reported that MINEM officials—including Minister oEnergy and Mines Glodomiro Sanchez
Mejia—were “analyzing the ruling by the Constituta Tribunal . . . to determine whether [it would]

apply to companies that enjoy tax stability agresm&®°

3. The Government Confirmed That the Royalty Law Did Not Apply to Stabilized
Concessions like Cerro Verde
128. Shortly after the Constitutional Tribunal issued iecision, Felipe Isasi Cayo,
MINEM's Director General of Legal Affairs, preparedegal report addressed to Minister of Energy
and Mines Glodomiro Sanchez Mejia, which analyzedeiail the application of the Royalty Law to
companies with stability agreements in light of @enstitutional Tribunal’s ruling (the “April 2005
Report”). Mr. Isasi’s conclusion was unequivodad: affirmed that “the royalty is not applicable to

the mineral resourcesxtractedfrom the concessions that form part of the contractuallybdized

214 Ex. CE-485 Mining Royalties: Sleeping with the Enerhy REPUBLICA (2 March 2005).

25 Ex. CE-487, Mining companies appeal to the Courts to avoid pgyiroyalties LA REPUBLICA

(5 March 2005) see alsoEx. CE-483 The Offensive Against Mining RoyaltielsA REPUBLICA (23
February 2005)Ex. CE-489 Mining companies urged to comply with the paymémbynlties to regions
LA REPUBLICA (9 March 2005).

216 Ex. CE-49Q Constitutional Tribunal, Decision, Case No. 0@®4-PI/TC (1 April 2005).

21" Ex. CE-49Q Constitutional Tribunal, Decision, Case No. 0@@®4-PI/TC (1 April 2005), 1 48-56, 86-
88.

218 Ex. CE-49Q Constitutional Tribunal, Decision, Case No. 0@®4-PI/TC (1 April 2005), { 109.
219 Ex. CE-491, Javier Diez Cansecblining Royalites: Peru WorLA REPUBLICA (6 April 2005).
20 Ex. CE-492 Constitutional Tribunal ruling on mining companiesalyzed LA RepUBLICA (7 April 2005).
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investment projettfor mining investors with administrative stabjliguarantee$® Mr. Isasi further
reiterated that the scope of those guarantees maseiitire concession in which the qualifying

minimum investment was made, stressing that

it is not the mining titleholder (individual or labentity) who will be
exempt or not from the payment of royalties, corhpresively as a
company, but it will be thenining concessionsf which it is the
titleholder, depending on whether or not they aae pf a project set
out in a stability agreement signed prior to th@atment of [the
Royalty] Law?®?

129. On 22 April 2005, Minister Sanchez inform&t Peruanothat he had sent the MEF
and SUNAT information on the "mining companies tkagned administrative guarantees with the
State” and stressed that he would make a statgoietty with the MEF “to bring an end to the state
of uncertainty existing in the mining sector” regjag which companies would be exempt from
paying royaltie$®® On 6 May 2005, Minister Kuczynski publicly comfied that the Constitutional
Tribunal’'s classification of the royalty as an “eamic consideration” meant that it would still fall
within the guarantee of “administrative stabilitigt companies like SMCV that had mining stability
agreements, even if it did not fall within the cammtee of tax stabilit{?* Minister Kuczynski further
confirmed that MINEM had sent SUNAT information omning stability agreements currently in

force?®®

H. AFTER SMCV COMMENCED CONSTRUCTION OF THE CONCENTRATOR, THE
GOVERNMENT FACED INCREASING POLITICAL PRESSURE TO EXTRACT ADDITIONAL
REVENUES FROM SMCV AND CERRO VERDE

130. The Government’s refusal to disclaim stability quaees entirely frustrated the
proponents of the royalf® MINEM’s decision to grant SMCV the profit reintesent program by
virtue of its Stability Agreement also gave riseatsignificant backlash against SMCV and MINEM,
and the royalty's proponents began attacking tipdiegiion of stability to SMCV specifically.

131. Congressman Diez Canseco was one of the key astshidé the campaign against
SMCV. In a 25 August 2005 article publishedLia Republica one of Peru’s leading newspapers,

Congressman Diez Canseco complained that “[tjhe @&yo Verde and its expansion . . . have been

%1 Ex. CE-494 MINEM, Report No. 153-2005-MEM/OGAJ (14 April 26)) 1 16 (emphasis added).
%2 Ex. CE-494 MINEM, Report No. 153-2005-MEM/OGAJ (14 April 28)) 1 17 (emphasis added).
%3 Ex. CE-495 MEF and MEM Will Issue Analysis on Royalties NeseMEL PERUANO (22 April 2005).

24 Ex. CE-50Q Mining Royalties to Be Defined over the Next Few$aAREQUIPA AL Dia (6 May 2005)
(quoting Minister Kuczynski as stating that “thelyomvay for a company to remain exempt from the
payment of mining royalties would be if it holds administrative stability agreement, and some e§¢h
companies do have one.”)

25 Ex. CE-50Q Mining Royalties to Be Defined over the Next Few<DAREQUIPAAL DA (6 May 2005)
26 Ex. CE-506 Javier Diez Cansec@Questions About Cerro Verdea REPUBLICA (25 August 2005), p. 1.
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handled has been shrouded in opaque trappingstiimzed that “[tlhere are too many questions
that beg to be answered by [MINEM], the regiondhatities, and the company itseff* Noting that
“the price of copper is breaking all-time recordsid generating “huge profits for mining companies,
including Cerro Verde in Arequipa,” he questionedyv6MCV did “not pay Mining Royalties” and
why SMCV had been permitted to use the “questian&bfit Reinvestment benefit, despite the fact
that the Law that allowed it was repealed in 2085.”

132. On 16 September 2005, Congressman Diez Cansecadeththat Minister Sanchez
Mejia revoke SMCV’s authorization to reinvest pigfiand “demand[] . . . that Cerro Verde comply
with the payment of royalties,” threatening to fike compliance action or process” or to “denounce
[Minister Sanchez Mejia] constitutionally” if heiliad to do s@® Only four days later, Minister
Sanchez Mejia stated to the press that Cerro Veraldd have to pay royalties related to the
Concentratof®® Ms. Torreblanca testifies SMCV was “concerneduslibe undue political pressure
from Congressman Diez Canseco and the Ministedsti@n,” but that SMCV expected that the
Government would “ultimately act in accordance withe law and respect the stability

commitments 2!

133. On 19 September 2005, Congressman Diez Cansecwmsmwpa congressional
investigative committee to “clarify the facts réhgt to the granting of tax benefits” for the
Concentrator “in order to determine . . . the paissirregularities that may have been committed and
establish any administrative and legal responsislithat might exist®*? This request ultimately
resulted in the creation of a Working Group by@wngressional Energy and Mines Commission on 5
October 2005, to “investigate the [alleged tax fiehehat SMCV may have] received” and “adopt the
appropriate measure$?® At this point, SMCV’s US$850 million constructiasf the Concentrator

was well underwa§?*

&7 Ex. CE-5086 Javier Diez Cansec@uestions About Cerro Verdea REpUBLICA (25 August 2005), p. 1.
28 Ex. CE-5086 Javier Diez Cansec@uestions About Cerro Verdea REpUBLICA (25 August 2005), p. 1.

29 Ex. CE-508, Minera Cerro Verde Under JDC's Magnifying Glass REPUBLICA (16 September 2005)
Ex. CE-509 Congressman Diez Canesco considers denouncing thistéd for providing benefits to
mining companies that do not pay royalfies HERALDO (16 September 2005), p, e alsolorreblanca
1 42.

Ex. CE-511, Minister: Cerro Verde Expansion Subject to RoyalBusiINESS NEws AMERICAS (20
September 2005)
2L Torreblanca 1 40.
292 Ex. CE-51Q Congress, Agenda Motion No. 0366 2605 2006-0HMPCR (19 September 2005), p. 2; see

also id.at p. 2 1 9 (arguing that the reinvestment apprnaaa a “controversial and irregular act” resulting
from “a biased interpretation and violation of tegulations governing the mining sector”).

Ex. CE-516 Congress, Energy & Mines Commission, MinutesigffSRegular Session (5 October 2005),
p. 2.

294 geeTorreblanca 1 27 (stating that SMCV's board appdatee US$850 million investment to construct the
Concentrator on 11 October 2004).
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134. Other members of Congress echoed Congressman DéewseCo’s views and
similarly demanded action from MINEM. On 15 Sepb&m 2005, Congressman Alejandro Oré
requested Minister Sanchez Mejia to provide “infation relating to the legal stability agreement
entered into with the mining company Phelps Dodfeuathe Cerro Verde mine, as well as the
amending agreement that authorizes reinvestmemtrafits in the amount of US$800 million in
expansion projects® Several days later, Mr. Isasi sent an interngbreto Minister Sanchez Mejia
to address Congressman Ore’s request (the “SepteB@i® Report”’f* In the report, Mr. Isasi
noted that the reinvestment of profits benefit \past of the contractually stabilized regime under
SMCV’s Stability Agreement, and concluded that MINEBad appropriately granted the request in
accordance with the relevant stabilized legal fraom®?°’ Like in his previous report analyzing the
effects of the Royalty Law on companies with sipiagreements following the Constitutional
Tribunal decision, Mr. Isasi's new report made nigtidction between SMCV's two types of
processing operations and nowhere indicated thatstope of the Stability Agreement would be

limited to the leaching facilit§?®

135. On 3 October 2005, Minister Sanchez Mejia forwarddd Isasi’s report to
Congressman Oré. In the cover letter, MinistercBan Mejia acknowledged that SMCV was entitled

to use the profit reinvestment benefit under ieb#ity Agreement. However, he then asserted that

[u]nlike the Leaching Project . . . the Primaryf&ld Project will not
enjoy the tax, exchange-rate and administrativdilgia regime,
since for said Project the signing of an AgreenfenPromotion and
Guarantee of Investment has not been appliet¥or.

136. Minister Sanchez Mejia provided no basis for hiseason that the Concentrator was
not covered by the Stability Agreement—a positioat tthe Government had never set out in writing
before, that was not contained in Mr. Isasi's Seyter 2005 Report, and that contradicted the
Government's earlier statements and condfct.Neither Minister Sanchez Mejia nor any other
Government official provided SMCV with a copy ofighcommunication at the time, and SMCV

received a copy only several years later, after SDNegan issuing Royalty Assessmeffts.

2% Ex. CE-507, Communication No. 3769-2005-AOM-CR from Congresar®ré to Minister Sanchez Mejia
(15 September 2005).

2% Ex. CE-512 MINEM, Report No. 385-2005-MEM/OGJ (22 Septembe@s).

27 Ex. CE-512 MINEM, Report No. 385-2005-MEM/OGJ (22 Septemi2805), 11 2.2.3, 3.1.1-3.1.6,
Conclusion.

28 gee generallfEx. CE-512 MINEM, Report No. 385-2005-MEM/OGJ (22 Septemd@05).
299 Ex. CE-515 MINEM, Report No. 1725-2005-MEM/DM (3 October Z)0

30 CompareEx. CE-515 MINEM, Report No. 1725-2005-MEM/DM (3 October 200%jith Ex. CE-512,
MINEM, Report No. 385-2005-MEM/OGJ (22 Septembed2)0

301 segTorreblanca {1 75-76.
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Meanwhile, Congressman Diez Canseco continued bidicp campaign against MINEM and
SMCV3*?

137. On 8 November 2005, Minister SAnchez Mejia sengti@rl to Congressman Diez
Canseco—who had threatened to denounce him lesstii@ months earlier—in response to the
latter’s request for information regarding MINEM®sition on SMCV's royalty paymentS: As in
his 3 October letter to Congressman Oré, MiniséercBez Mejia again asserted that ‘it is necessary
to distinguish the legal treatment of the ‘Cerradée Leaching project, which is covered by [the
Stability Agreement], from that applicable to thmanPrimary Sulfide Project . . . . [which] does not

304

enjoy protection under any Guarantee or Stabilijyeament. He further asserted that the

Government confers stability guarantees “with rdgarthe specific investment project contemplated
by the agreement,” and that in Cerro Verde’s c4ghjs new Sulfide Project has not been the subjec
of a new [stability agreement], so . . . it willveato pay the applicable royalties when it goes on

line.”*® Again, the Government did not inform SMCV of tketter at the time.

138. In January 2006, the Working Group coordinator, @@easman Olaechea, invited

Ms. Torreblanca to discuss SMCV'’s investment in @encentrator and its reinvestment of profits

program®®® Ms. Torreblanca explained that “under the Stabiigreement, Cerro Verde’s rights and

obligations contained in the tax regime in forcechdMlay 6, 1996, are stabilized” She further

explained that:

[T]he expansion of the Current Operations of therr€Ceé/erde
Production Unit, through the exploitation of primpaulfides, allows
the mineral contained within the same geometricdsolass and the
same mining concession to be exploited through tlferent
processes. Cerro Verde, unlike other mining comngsamas a single
Production Unit, made up of the Cerro Verde No2 and 3 mining
concession and the Cerro Verde Beneficiation Plaerteficiation
concessiorf*®

%2 See Ex.CE-520, SUNAT Will Oversee Payment of Mining Royalties fr&006 GESTION
(17 November 2005)Ex. CE-517, Javier Diez Cansec&erro Verde: Enough Abusing Pey0/OLTAIRE
(6 October 2005]fcalling for an end to “the barbarity of giving awayr wealth without receiving fair
compensation” and the “generosity towards foreigitimationals and pettiness towards Peru”).

33 SeeEx. CE-519 MINEM, Report No. 2004-2005-MEM/DM (8 November (&), p. 1 (responding to
request “regarding the position of the Ministry Exfiergy and Mines regarding the payment of mining
royalties in the Cerro Verde Leaching Project (Ga&ferde 1) and the Primary Sulfide Project (Cereodé
2), which belong to Sociedad Minera Cerro Verde. 8.).

304 SeeEx. CE-519 MINEM, Report No. 2004-2005-MEM/DM (8 November(5), p. 1.
35 SeeEx. CE-519 MINEM, Report No. 2004-2005-MEM/DM (8 November(5), p. 2.

306 Torreblanca 93; see alsoEx. CE-523 SMCV, Presentation Before the Congressional Wigrkisroup
(31 January 2006).

%7 Ex. CE-523 SMCYV, Presentation Before the Congressional Wigrkroup (31 January 2006), p. 48.

%8 Ex. CE-523 SMCYV, Presentation Before the Congressional WigriGroup (31 January 2006) 48; see
also id. (explaining that “with the exploitation of primasulfides, the objective of privatization of the
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139. In March 2006, the Working Group met with the Mag=cilia Elizabeth Linares and
Mayor Juan Victor Flores of the districts of Yarait®a and Uchumayo, where Cerro Verde is
located®® According to theEl Heraldo newspaperthe Mayors criticized the fact that SMCV “does
not pay taxes or fees for the exploitation of Cevende Il [the Concentrator], nor does it help the
development in the district through public interesirk.”'® Ms. Torreblanca testifies that she was
“very surprised by this statement as it was caieglly false,” considering that “SMCV paid taxes
and fees for its operation and was contributingificantly to Arequipa.*** Notwithstanding these
accusations against SMCV, Congressman Olaecheamedfthat “[t]he legislation on tax stability
exempts [SMCV] from paying income tax on profitiyat “in February 1998 the State signed a tax
stability agreement [with SMCV] . . . where it wagempted from said payment,” and that “the
solution is to find other ways, not ignoring thevldo achieve a good outcom&* SMCV provided

additional information to the Working Group upomuest in May 2008"3

l. UNDER GOVERNMENT PRESSURE, SMCV MADE SUBSTANTIAL “V OLUNTARY”
CONTRIBUTIONS TO PERU AND AREQUIPA ON THE UNDERSTANDING THAT IT WAS NOT
SUBJECT TO THE ROYALTY LAwW

1. Arequipa Politicians Demanded Contributions from SMCV to Compensate for
Revenue Lost to the Reinvestment Benefit
140. The results from the Royalty Law's first year disapted some of its proponents:
throughout 2005, mining companies paid S/ 266 amillfabout US$115 million) in royalties, which

represented only 8.5% of the total contributioniected from the mining sectd These results

Cerro Verde Production Unit [was] fulfilled, matdizing [the] expansion planned since the time of
Minero Per(”)

309 gegTorreblanca  45.

30 Ex. CE-525 Working Group Studies Destination of Cerro VerdexeBato Districts of Arequipa and

Solution to Development Worka. HERALDO (29 March 2006)

31 Torreblanca $5; see als@&Ex. CE-523 SMCV, Presentation Before the Congressional Wigrksroup (31
January 2006), p. 40 (from 1994 to July 2005, SM@M paid US$120 million in taxes, about 4.5% of
everything collected in the Department of Arequipad its annual operations contributed 0.2% to the
national GDP and 2.5% to Arequipa’s GDP).

Ex. CE-525 Working Group Studies Destination of Cerro VerdeeBato Districts of Arequipa and
Solution to Development Worka. HERALDO (29 March 2006).

33 See Ex. CE-529 SMCV, Letter No. SMCV-AL-686-2006, May 11, 2006rdviding additional
information abouSMCV’s reinvestment of profits); see alsdlorreblanca 1 47.

314 SeeEx. CE-824 SUNAT, Revenue Collected by SUNAT 2005-2021, @hP, cell P:16 (showing that
total collections from the mining sector in 2005ated S/3123.5); Ex. CE-825 SUNAT, Revenue
Collected by SUNAT 2005-2021, Table A6, cell P:46dwing that SUNAT collected S/ 265.6 million in
mining royalties in 2005, or 8.5% of S/ 3123.5).
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became a touchstone in the 2006 presidential efedietween former president Alan Garcia and

newcomer Ollanta Humala, both of whom pledged tmated more from Peru’s mining compant&s.

141. Local Arequipa politicians also began demandingitaddhl contributions from
SMCV, arguing that the reinvestment benefit hadate@ a budget shortfall in Arequipa and
threatening protests if the Government did not esirthe issue and force SMCV to pay mining
royalties®® SMCV wished to reach an amicable resolution gigmong-term commitment to Peru
and Arequipa, and thus agreed to discuss thesesisgith Government representatives at a roundtable
(the “Roundtable Discussions”) chaired by then-Gesgman Jorge del Castiffd. In the lead up to
the meeting, on 15 June 2006, César Rodrigue\idhea, the Director General of Mining, tempered
expectations, noting that the negotiations woulthave major results because “for better or worse,
the Peruvian State signed stability agreements satleral companies and therefore these agreements
must be honored®® He stressed that the Government would “informpiiticians about the scope”
of the Stability Agreement and proposed that SM@Y an “advance . . . of royalties and taxes for the
years after the termination of its Stability Agremmm’®*® Mr. Rodriguez did not suggest or mention
that the Government was contemplating taking thsitipo that SMCV would soon have to pay

significant amounts of royalties for the ore preeesin the Concentratth’

2. Without Informing SMCV, MINEM Developed a Rationale to Impose Royalties on
SMCYV Contrary to the Position the Government Was T&ing Publicly
142. Yet even on the eve of the planned discussions|ddsi of MINEM was preparing to
bow to political pressure by developing a contrivederpretation to justify excluding the
Concentrator, by then nearing completion, from shepe of stability guarantees. Only a day after
Mr. Rodriguez’s public statement, on 16 June 204@6,lsasi sent Minister Sanchez Mejia another
non-binding legal report regarding the scope of SR4CStability Agreement (the “June 2006
Report”)*** Echoing Minister Sanchez Mejia’s October and Mualver 2005 letters, and in an abrupt
about-face from his April 2005 Report that uneqaaity confirmed that stabilizedoncessionsvould
not be subject to the Royalty Law, Mr. Isasi tobk position that the Concentrator was entitled to
benefit from the Stability Agreement and that SMGYould pay royalties in respect of that

35 SeeEx. CE-526 Humala: Leap into the UnknowrDeutscHe WELLE (10 April 2006) Ex. CE-548
Mineria-Per(: A Beggar on a Gold Thran®ERRAMERICA (22 August 2006)Ex. CE-581, There is no
excuse to reduce the mining contributi®rorPUESTA CIUDADANA (1 December 2008)

316 geeEx. CE-535 Cerro Verde Evades Payment of Taxes Based on &Repgaled in 2000.A REPUBLICA
(19 June 2006).

87 Torreblanca 1 49-51.

38 Ex. CE-533 Advance Payment of Royalties Propgded REPUBLICA (15 June 2006), p. 1.
39 Ex. CE-533 Advance Payment of Royalties Propgded REPUBLICA (15 June 2006), p. 1.
30 SeeEx. CE-533 Advance Payment of Royalties Propodesl REPUBLICA (15 June 2006).
%1 SeeEx. CE-534 MINEM, Report No. 156-2006-MEM/OGJ (16 June 2006)
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investment?® Mr. Isasi based this conclusion on a novel irretgtion of Article 83 of the Mining
Law and Article 22 of the Regulations that wouldlically curtail stability guarantees by limiting

them to the investment contained in the Feasibiitydy®*® In particular, Mr. Isasi wrote that

stabilization is not granted in a general way toompany or for a
specific mining concession, but in relation @aospecific project
clearly delimited and approved by the Ministry afdtgy and Mines,
because the purpose is to confer legal certaintyhennvestor in the
sense that the internal rate of return of their nguwaranteed
investment will not be affected by subsequent latiie innovations.

... the stability granted by the Stability Agreemdoes not extend to

all mining concessions or economic-administrativéts) and even

less so to the entire mining company. Rathers igrianted taan

investment project clearly delimited by the FediybiStudy and

agreed to in the agreeméfit.

143. Applying this analysis to SMCV’s Stability Agreenter. Isasi concluded that the

Stability Agreement “deals only with the ‘Cerro derLeaching Project” and “cannot be extended to
the entire company or to other non-stabilized mtsjé and SMCV was thus required to pay royalties

for the Concentratof®

144. MINEM forwarded Mr. Isasi’'s June 2006 Report to nhems of Congress, but did not
share it with SMCV?® In fact, SMCV did not see this report until tweays later, when César
Zegarra, Mr. Isasi's successor as Director Genefdlegal Affairs, “unofficially” provided it to
Ms. Torreblanca at the request of then MinisteEogérgy and Mines, Juan Valdivia Romero, after
SUNAT had begun auditing SMCV in connection witls ialleged liability for failing to pay
royalties®*” Meanwhile, members of Congress kept up the predsuobtain additional contributions
from SMCYV, including by proposing a bill in June @ to retroactively repeal the Ministerial
Resolution that accorded SMCV the profit reinvesimieenefit for the Concentrator, even though

SMCYV had by then nearly completed constructiorhef€oncentrator in reliance on this ben#fit.

%2 geeEx. CE-534 MINEM, Report No. 156-2006-MEM/OGJ (16 June 2Q08ction IV, | 4 see also
Ex. CE-515 MINEM, Report No. 1725-2005-MEM/DM (3 October Z)PEx. CE-519 MINEM, Report
No. 2004-2005-MEM/DM (8 November 2005)

33 geeEx. CE-534 MINEM, Report No. 156-2006-MEM/OGJ (16 June 2Q0Bdction |, 1 5.%:3; id., at
Section Ill, 9 4.1-4.5.

34 Ex. CE-534 Ex. CE-534 MINEM, Report No. 156-2006-MEM/OGJ (16 June 2Q08kction | 5.2,
Section 1l § 4.1 (emphasis added).

35 Ex. CE-534 MINEM, Report No. 156-2006-MEM/OGJ (16 June 2Q@B&ction | 1 5.2-5.3, Section IlI
11 4.3-4.5.

%26 Torreblanca { 70.

%27 Torreblanca { 70.

38 Ex. CE-536 Congress, Draft Bill No. 14792/2005-CR (21 Jur®6), pp. 47; see alsoTorreblanca
19 49-62.
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3. SMCV Agreed to Make Voluntary Contributions to Arequipa

145. On 23 June 2006, the SMCV-Government Roundtableussons commenced as
planned with representatives from SMCV, MEF, andNEM in attendance, including Minister
Sanchez Mejia and Mr. Isa¥ The discussion largely focused on SMCVs profinvestment
benefit**° El Heraldoreported that Minister Zavala stated that “thehatization for the reinvestment
of profits is legal, because it will generate geedienefits for the future” and proposed “that [S¥]JC
advance part of the payment of their taxes for gear . . . to cover the shortfall in the budgdtthe
Region and the municipalities of Arequip&” Despite the fact that Mr. Isasi had issued higeesk
June 2006 Report less thane weelearlier, neither he nor Minister Sdnchez Mejiarmied SMCV
that they had adopted a new interpretation of tupe of the stability benefits that would result in
millions of dollars in royalty payments by SMCV, mdid they provide SMCV with a copy of the
report®*? Following the meeting, the newspa@srreo reported that Minister Sanchez Mejia agreed
that while the reinvestment of profits would “dexse the income for Arequipa for two years, in the
mid- and long-term this region will obtain more sasces from income tax>*® The report made no
reference to Minister Sanchez Mejia or any othéciaf taking the position that SMCV would also

make significant royalty payment¥'

146. The parties reconvened on 29 June 2806Ms. Torreblanca attended on behalf of
SMCYV, and Mr. Isasi attended representing the Guvwent®*® El Heraldoreported that “the demand
by Arequipa’s leaders focused on the repeal” of fgingfit reinvestment benefit and also on “the
Government order[ing] the payment of the miningaltgs of Cerro Verde | and lljle., from both
the leaching facilities and the Concentrafdr.Ms. Torreblanca testifies that Government officia
quickly dismissed these claims and agreed with SMQ@Woposal to pay an income tax advance to
offset the impact of the reinvestment of profits tle short terni® However, “the Arequipa

representatives ‘firmly’ rejectfed] SMCV’s propdsand instead, asked SMCV to make an

39 See Ex. CE-538 Congressional Pro-Investment Commission Seeks i@oltd Demand Regarding
Payment of Taxes of the Cerro Verde Comp&n¥HERALDO (23 June 2006 )lorreblanca 4 52.

See Ex. CE-538 Congressional Pro-Investment Commission Seeks i@oltd6 Demand Regarding
Payment of Taxes of the Cerro Verde Comp&nyHERALDO (23 June 2006).

Ex. CE-538 Congressional Pro-Investment Commission Seeksi@ohat Demand Regarding Payment of
Taxes of the Cerro Verde Compahly HERALDO (23 June 2006), p. 1.

%2 Torreblanca 1 52, 53, 70.
3% Ex. CE-539 Roundtable Discussion Initiated to Resolve Cermi&/€aseEL CORREO(26 June 2006)

34 Ex. CE-539 Roundtable Discussion Initiated to Resolve Cerml&/€ase EL CORREO(26 June 2006)
335

330

331

SeeCE-537, Congress, Pro-Investment Commission, Minuteshef $ession of 23 June 20G&e also
Torreblanca { 53.

%6 Torreblanca  53.

37 Ex. CE-54Q Arequipa and Cerro Verde Authorities Seek Solufi@h$HERALDO (28 June 2006), p.; Bee
alsoTorreblanca { 53.

38 gsegTorreblanca  53.
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‘extraordinary contribution’ of . . . US$[23.2] tidn as an alternative’® Ms. Torreblanca testifies
that SMCV agreed to “grant an allocation to the mpal authorities of Arequipa to compensate
them for the royalties they would not receiv&”Ms. Torreblanca also testifies that the Goverrtmen

representatives and Mr. Isasi in particular, agseiti this proposat?*

147. On 10 July 2006 the parties held a third meetihig, time also including members of
Congress, to discuss details regarding SMCV’'s dartions to help cover Arequipa’s budget
deficit.>*? Ms. Torreblanca testifies that SMCV was initigiilling to contribute . . . (US$4 million)
to help solve the budget deficit in Arequipa, buinGressman Del Castillo [the chair] insisted that
SMCYV finance infrastructure works for a figure sfgrantly higher than the US$23.2 million that the
Arequipa politicians had requesteti®Ms. Torreblanca also testifies that “[d]espite G@ssman Del
Castillo’s large demands, he reaffirmed that trebity Agreement ‘that Cerro Verde enjoys expires
in 2013.”*** This did not satisfy the members of Congress, atgued that even if SMCV was
“legally exempt from paying royalties,” it still Ha“a moral obligation to share its profits with
Arequipa’s society,” noting that the price of coppead increased over three-fold since *the date of
signing the Stability Agreement®™ None of the Government representatives menti¢imadSMCV
would have to pay hundreds of millions of dollargayalties over the coming years—to the contrary,
those decrying SMCV's alleged lack of contributicsiearly assumed no such payments would be

made3*®

148. On 2 August 2006, SMCV signed a formal agreemerth whe Government—
represented by now-Prime Minister del Castillo, iglier of Energy and Mines Juan Valdivia Romero,
and Arequipa politicians—committing toi) finance and prepare feasibility studies for the
construction of a potable water treatment plant andastewater treaent plant; (i) pay for the
construction of the potable water treatment plant; and (iii) cover Arequipa’s budget deficit in
investment expenses for local communities from ROG6 to May 2007 (the “Roundtable Discussion

347

Agreement”) These commitments ultimately amounted to over 125$million invested in

%% Torreblanca  53.
340 Torreblanca  53.

%1 Torreblanca  53.

%2 Ex. CE-541, Congressional Commission Envisions a Solution: Kir@erro Verde Accepts Proposal to

Pay S/ 13 Million EL HERALDO (10 July 2006)see alsolorreblanca  54.
33 Torreblanca  54.

34 Torreblanca 1 54.

345 Ex. CE-541, Congressional Commission Envisions a Solution: Mir@erro Verde Accepts Proposal to

Pay S/ 13 Million EL HERALDO (10 July 2006), p.;%ee alsdorreblanca { 54.

SeeEx. CE-541, Congressional Commission Envisions a Solution: kirerro Verde Accepts Proposal
to Pay S/ 13 MillionEL HERALDO (10 July 2006;) Torreblanca  56.

37 SeeEx. CE-544 Agreements of the Roundtable Discussion BetwkeerCommittee of the Struggle for the
Defense of the Interests of Arequipa and SMCV (usi 2006) Clauses 2 and 3; see alsolorreblanca
1 55.

346

55



Arequipa®*® Ms. Torreblanca testifies that while SMCV “hadervations about committing these
very large sums,” it ultimately concluded that Was important to maintain good relations” with
Arequipa®*® Ms. Torreblanca further testifies that at theetiaf signing, Prime Minister del Castillo
confirmed to SMCV that it “could deduct these cidmitions from any program of ‘voluntary

contributions’ created by the Garcia administratith

4, SMCV Also Agreed to Make Voluntary Contributions to the National Treasury on
the Understanding it was not Subject to the Royalty.aw
149. As the Roundtable Discussion with Arequipa pola@s concluded, similar

discussions began on the national scale. PresilantGarcia had assumed office and promptly set
out to make good on his campaign promise of olstgininore contributions from the mining
industry®® Instead of proposing new taxes or royalties—witithGovernment recognized could not
legally be executed against companies with stgb#igreements—President Garcia proposed a
“voluntary contribution” regime intended to alleigathe growing political pressuf&. In his first

public speech upon assuming office, President Gasant:

[lln recent years, the prices of ore minerals hawereased

significantly and this could not be anticipated thg Peruvian State

or the companies that did not expect such a largi . . . . itis fair

for this profit to benefit the country somewhat eor

150. In early August, at President Garcia's requestMireng Society proposed a system

by which mining companies could contribute “voluiitg]” to the development of local communities
with a percentage of their profits. The Mining Society hired APOYO Consultoria (“APOY), a
leading consulting firm in Lima, to design a systdmt would allow the Government to increase
revenue collection while respecting the Stabilityrdements in forc&> As these conversations
occurred, Ms. Torreblanca confirmed to Phelps Dottige the Government had guaranteed that the

Roundtable Discussion Agreement met President &anmaquirements for the voluntary contribution

#8  SeeEx. CE-596 SMCV, Financial Statement 2009, p. 29; see alsdlorreblanca § 55.
39 Torreblanca  55.
Torreblanca { 56.

%1 See Ex. CE-548 Mineria-Peri: A Beggar on a Gold ThrondiERRAMERICA (22 August 2006)
Ex. CE-581, There is no excuse to reduce the mining contriloyB&oPUESTA CIUDADANA (1 December
2008)

Ex. CE-552 U.S. State Department, Mining Companies to Mak®luntary” Social Contribution
(14 September 2006).

Ex. CE-581, There is no excuse to reduce the mining contriloyB&oPUESTA CIUDADANA (1 December
2008} see alsoEx. CE-543 Alan Garcia Asks Mining Companies for Contributiceusd Contract
RenegotiationEL TERRITORIO (29 July 2006) (internal quotations omitte@WS-2, Witness Statement of
Gianfranco Castagnola (27 August 2021) (“Castaghlds.

%4 Castagnola 11 15-16.
%5 Castagnola 1 17, 18, 20.
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of the mining industry, for which SMCV could deduthhose amounts from any “voluntary

contributions” program creatécf

151. APOYO's president, Gianfranco Castagnola Zuafigap wéstifies as a witness in
these proceedings, explains that APOYO's plan tafled contributions from stabilized and non-
stabilized entities differently: for stabilized mpanies, the voluntary contribution was simply
calculated as 3% of their net profits, whereas siailized companies were entitled to deduct their
royalty payments from the voluntary contributidh. As Mr. Castagnola testifies, the Mining Society
“always included SMCYV in the group of stabilizednmig companies that were not required to pay
royalties during the term of their agreements,” dh@ Government never “questioned this
classification” or APOYO'’s economic modef€.0n 21 December 2006, President Garcia accepted
APOYO's proposal and published the standard formtraat that both stabilized and non-stabilized
mining companies would sign to enroll in the MiniRgogram of Solidarity with the People (the
“PMSP”).3*° Once paid, the voluntary contributions would tamsferred to privately managed funds

for use in local and regional infrastructure andalgrojects’®

152. The Government's efforts to create the PMSP did siop the political backlash
against stability agreements. In August 2006, Memsilof Congress proposed amending the Royalty
Law so that all mining companies—even those withing stability agreements—would be obliged
to pay royalties®* Prime Minister Del Castillo stated that the Goweent would not support this bill
since it had to “honor the principle of legal st&i and that they “could not toy around with suah
serious issue®*? Shortly thereafter, Minister Valdivia acknowledigénat the proposed bill would be
“unconstitutional” and that it would entitle compes with stability agreements to “resort to

international arbitration®?

153. In January 2007, SMCV signed a standard form ageaemith the Government to

contribute 3.75 percent of its annual net profiisvbluntary contributions, the maximum amount

%6 SeeEx. CE-561, SMCV, Financial Statement 2006 (9 February 20p7R1 (noting that “the provision of
US$40 million related to the construction of thetevglants . . . will be considered as a crediiresiahis
voluntary contribution”).

%7 Castagnola 99; id. Appendix A, p. 27, 29; id. Appendix B, p. 7-9.
%8 Castagnola 11 23, 43.
39 seeCA-131, Voluntary Contribution Program, Supreme Decree OW1-2006-EM (21 December 2006).

%0 SeeCA-131, \Woluntary Contribution Program, Supreme Decree Oi1-2006-EM (21 December 2006),
Model Agreement, Clauses 1.1, 2.1.

%1 gSeeEx. CE-546 The Government Agrees Not to Change the Mining IBokaw, GESTION (10 August
2006).

%2 Ex. CE-546 The Government Agrees Not to Change the Mining IBolyaw, GESTION (10 August 2006),
p. 1.
%3 Ex. CE-551, Mining Royalty Bill Is UnconstitutionaANDINA (12 September 2006).
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under the PMSE* On 10 August 2007, SMCV and the Government execatfinal version of the
Agreement (the “Voluntary Contribution Agreement®f. Ms. Torreblanca testifies that SMCV
willingly made contributions under this agreementtioe good faith understanding that it was exempt
from paying royalties as a result of the Stabifliyreement® Accordingly, she notes that “SMCV
made all its contributions to the PMSP without mgkany deduction for royalties” and explains that
“the Government never told [SMCV] that [it] shoufrhy royalties and adjust the value of [its]

voluntary contributions’

154. From 2007 to 2010, SMCV contributed over S/ 42Qiaml (about US$140 million)
in revenue from its leaching facilities and the CGamirator, constituting 18 percent of total
contributions—making it the second-largest contobuationwide in the PMSP—and 90 percent of
those in Arequipa provinc®® SMCV’s contributions supported local nurseriesl achools, small
business employment programs, childhood nutritioogams, and local infrastructure, including
roads and bridgeS? SMCV’s voluntary contributions werie addition tothe contributions SMCV
made directly to Arequipa: the Government reneged®ome Minister Del Castillo’s promise that
SMCYV could deduct those contributions from its vohary contributions, arguing that doing so
“would increase the political attention that thev@mment had been receiving” and that “Arequipa
really needed [SMCV's] contributions™

J. AFTER SMCV SUCCESSFULLY COMPLETED CONSTRUCTION OF THE CONCENTRATOR AT
THE END OF 2006,FREEPORT ACQUIRED PHELPS DODGE.

155. SMCV finished building the Concentrator in the fibuquarter of 2006 and began

testing its operations, producing small quantitiesoncentraté’*

156. On 19 November 2006, Freeport and Phelps Dodgeusced that they had signed a

definitive merger agreement according to which foeewould acquire Phelps Dodg8.

%4 SeeEx. CE-27, SMCV, Voluntary Contribution Agreement (18 Janu&007), Clause 3.1 (calculating
voluntary contributions based on annual net prpfits

%5 SeeEx. CE-560,SMCV, Voluntary Contribution Agreement (10 Augu§032).

%6 Torreblanca Y 60-61.

367 Torreblanca $0; see alsaCA-131, Voluntary Contribution Program, Supreme Decree O¥l-2006-EM

(21 December 2006), Clause 3.1.2; CA-259, Voluntary Contribution Program, Supreme Decree 0B8-
2007EM (2 July 2007); Ex. CE-560, SMCV, Voluntary Contribution Agreement (10 Aug2€i07), Clause
3.1.2 (“The companies paying the Mining Royaltycading to articles 5° and 6° of Law No. 28258, lkha
deduct from the CONTRIBUTION.”).

Ex. CE-696 Cesar Flores Unzaga et. al., Tax Collection aaxi Henefits in the Mining Sector: The Las
Bambas and Cerro Verde Cases (July 2017), p. 72.
https://estadisticas.bcrp.gob.pe/estadisticas&enensuales/resultados/PN01208PM/html Wit
exchange rate).

Ex. CE-696 Cesar Flores Unzaga et. al., Tax Collection aaxi Henefits in the Mining Sector: The Las
Bambas and Cerro Verde Cases (July 20172, Table 3; Torreblanca 9 62.

Torreblanca  61.
371 Aquifio 1 33.
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157. On 2 January 2007, SMCV notified the DGM pursuaot Article 38 of the
Regulations on Mining Procedures that it had coptepleonstruction of the Concentrat6t. On
26 February 2007, after conducting final engineemspections, the DGM gave final confirmation of
the expansion of the Beneficiation Concession ©,d20 MT/d and authorized SMCV to operate the
Concentrator’* Ms. Torreblanca testifies that the DGM'’s finasokition formalizing the expansion
of the Beneficiation Concession to include the @oiator, “assure[d] us that we had complied with

all the steps to guarantee its stability, as Dine@happuis confirmed®*

158. On 19 March 2007, Freeport completed its acquisitbPhelps Dodge, creating the
world’s largest publicly traded copper company wicht Freeport described at the time as “one of the
most exciting portfolios” in the copper mining irslry® By virtue of this acquisition, Freeport

became the indirect majority owner of SMCY.

K. NOTWITHSTANDING SMCV’S CONTRIBUTIONS, POLITICIANS CONTINUED TO PRESSURE

THE GOVERNMENT TO ASSESSROYALTIES AGAINST SMCV

159. Yet neither SMCV’s participation in the voluntarwntribution program, or its
commitments to Arequipa, or its successful compledf the long-sought Concentrator put an end to
the political campaign against it. On 12 Novemp@07, Dante Martinez Palacios, President of the
Arequipa Association of Electric Service Users (ABELA”), filed complaints against SMCV with
SUNAT alleging that the company had improperly egdoyalties through “fraudulent actions” and
collusion from Peruvian officials, and demanding@tttSUNAT assess royalties against SMCEV.
Mr. Martinez Palacios reiterated these claims amdrtention to force SUNAT to collect taxes and
royalties from SMCV in a January 2008 article, @amguthat the Government had “effectively
renounced its share” of taxes relating to the Comator operations, and so it was “legitimat[e]t fo

Arequipa to “claim the full amount™® He dismissed the voluntary contribution prograsnaa

372 Ex. CE-902 Freeport-McMoRan Copper & Gold Inc., Annual Re®006 (15 March 2007), p. 25.

33 SeeEx. CE-558 SMCYV, Petition No. 1659321 (2 January 2007), ;f2CA-48, Regulations on Mining
Procedures, Supreme Decree No. 018-92-EM (7 Sepiehil92), Art. 38.

374 SeeEx. CE-28 MINEM, Directorial Resolution No. 056-2007-MEM/IMG (26 February 2007 )see also
Ex. CE-562 MINEM, Report No. 165-2007-MINEM-DGM/PDM (19 Fetary 2007), p. 21
(recommending that MINEM approve SMCV’s request to expand the Beneficiation Concession);
Ex. CE-564 MINEM, Directorial Resolution No. 081-2007-MEM/DM (11 April 2007) (correcting an
error in Directorial Resolution No. 056-2007-MEM/D}.

87 Torreblanca ¥ 60.

86 Ex. CE-903 FreeportMcMoRan Copper & Gold Inc., Annual Report 2007 (17 March 2008), p. 5;
Ex. CE-29 SEC Filing, Freeport Completes Acquisition of BeéDodge Corp. (19 March 2007).

317 SeeEx. CE-265 Freeport-McMoRan Inc., Sociedad Minera Cerro ¥eBdA.A. Corporate Organizational
Chart (21 February 2020).

37 SeeEx. CE-588,Dante Martinez, Superior Civil Court Complaint (28 April 2009); Torreblanca 94 64-65.

379 Ex. CE-572 Dante Martinez, The Impunity and Hidden TruttSaiciedad Minera Cerro Verde (7 January
2008), p. 1.
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“mockery” of the Royalty Law and claimed that SMCWill not pay these royalties in the future

either.”s&

160. Ms. Torreblanca testifies that SUNAT's position @iy changed in response to these
claims®! On 20 November 2007—a little over a week after Martinez filed his complaints—
Marcel Gastdén, SUNAT's National Intendent, senettel to Alfredo Rodriguez, the Director General
of Mining.®®? Mr. Gaston requested that MINEM “send us the distparties required to pay the
mining royalty from June 2004 to date,” suggestimgt SUNAT's current information was inaccurate,
because certain cases “are not included on th&édistare included in the list but the informatiam
their mining concessions does not include all thecessions under their responsibilif§?” As a
result, Mr. Gaston noted that SUNAT has been unébldegin the process of determining [mining
companies] who have failed to file their sworn estaént, which must be filed monthly by the parties

that your office indicates are required to payrtieing royalty.®*

161. On 14 December 2007, Alfredo Rodriguez Mufioz, MINENDirector General of
Mining, replied that MINEM would send the list “afgximately in . .. February 2008,” as MINEM
needed additional time to assess the “ownershgoéessions and [Economic Administrative Units]”
due to changes in MINEM’s databasé¥.”

162. On 29 January 2008, Mr. Rodriguez sent the “infdroma of entities that are
obligated to pay mining royalties” to SUNAT, in th@m of a one-page letter enclosingNIr. Isasi’s
September 2005 Report regarding the reinvestmentprofits, (i) Minister Sdnchez Mejia’s
8 November 2005 letter stating that the Concentratas not within the scope of the Stability
Agreement, and (iii) Mr. Isasi’s June 2006 Repeitisg out his novel interpretation of the Stalilit
Agreement®®  The letter explained to SUNAT that “this inforricat is sent considering the
implications that the [Stability Agreement] mightMe on the payment of Mining Royalties
corresponding to the Primary Sulfides Project, tedan the ‘Cerro Verde 1, 2, 3’ mining concession,
of [SMCV].”**" The letter, like the communications that preceiewas not provided to SMCV at

the time.

%0 Ex. CE-572 Dante Martinez, The Impunity and Hidden TruttSaofciedad Minera Cerro Verde (7 January
2008), pp. 11-12.

SeeTorreblanca { 66.

%2 Ex. CE-568 SUNAT, Report No. 261-2007-SUNAT/2E0000 (20 Nobem?2007).

33 Ex. CE-568 SUNAT, Report No. 261-2007-SUNAT/2E0000 (20 Nobem2007), p. 1.

%4 Ex. CE-568 SUNAT, Report No. 261-2007-SUNAT/2E0000 (20 Nobem2007), p. 1.

%5 Ex. CE-57Q MINEM, Report No. 1169-2007-MEM-DGM (14 Decemi2807), pp. 1-2.

%6 Ex. CE-573 MINEM, Report No. 077-2008-MEM-DGM (29 January(®).

%7 Ex. CE-573 MINEM, Report No. 077-2008-MEM-DGM (29 January(®).
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163. Around the same time, SUNAT commenced an auditM€®.%¥® On 2 June 2008,
SMCYV received an audit letter from SUNAT Arequiserting that SMCV had not filed documents
related to the payment of royalties for the salesopper ore from the Concentrator for 2006 and
2007%° SUNAT also stated that if SMCV did not agree vilie scope of the request, SMCV could
submit a responsive brig? On 4 June 2008, Ms. Torreblanca sent a replingtéiat royalties did
not apply to SMCV’s concentrate sales by operatibthe Stability Agreement, and that SMCV thus

was not required to file the requested docum&nts.

164. Ms. Torreblanca also met with SUNAT's regional cifiis in Arequipa to further
explain SMCV’s position. On 6 June 2008, Ms. Totamca met with Juan Flores, SUNAT’s
Regional Intendent for Arequipa, who told her “thatfully understood SMCV'’s position but that his
hands were tied since he received an opinion frofNBW's legal counsel office stating that the
Concentrator had to pay royalties because it walifarent project’ that was not expressly covered
by the Stability Agreement® Even though SMCV had been in near-constant corioation with
the Government, including during the RoundtablecDésions that were clearly premised on the
understanding that SMCV ditbt owe any royalties, this was the first time SMCV waasde aware of

the existence of Mr. Isasi’s June 2006 Report hedriterpretation it contained’

165. Ms. Torreblanca thus immediately sought clarificatifrom Juan Valdivia, the
Minister of Energy and Mines, and his advisBfs.Ms. Torreblanca testifies that they informed her
that MINEM’s legal opinion had been drafted by Nasi, now the Vice-Minister of Energy and
Mines, and sent to several members of Congressthamdvinister Valdivia encouraged her to meet
with Vice-Minister Isasi to discuss the opinion inore detail**® After the meeting, MINEM
presented Ms. Torreblanca with an unofficial copywime-Minister Isasi’'s June 2006 Report. This
was the first time that the Government providedRlegort to SMC\/*°

%8 Ex.CE-582 SUNAT: Cerro Verde Does Have to Pay Royalti€ CORREO DE AREQUIPA
(12 December 2008) (noting that SUNAT initiated audit process against SMCV in the beginning of
2008).

%9 Ex. CE-577, SUNAT, Inductive Letter No. 108052004279 (30 May8p (complaining that SMCV had
not “filed [a mining royalty statement] for the sabf copper ore from the primary sulfide investment
project subject to the payment of mining royalties . . . corresponding to the taxable years 2006 and 2007.”);
Torreblanca { 66.

30 Ex. CE-577 SUNAT, Inductive Letter No. 108052004279 (30 Mapap

%1 Torreblanca %6; Ex. CE-578 SMCYV, Letter No. SMCV-AL-1346-2008 (4 June 200&), 1-2.
%2 Torreblanca  67.
%2 Torreblanca { 70.
%94 Torreblanca { 70.
%% Torreblanca { 70.

%% Torreblanca { 70.
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166. In July 2008, Ms. Torreblanca met with Vice-Minisieasi to discuss the details of
his legal opiniorf®’ She testifies that she “explained in detail wiG3/ constituted a single Mining
Unit and why the guarantees under the Stability egrent covered all investments made in
[SMCV’s] Mining and Beneficiation Concessions dgrinthe term of the Agreement®
Ms. Torreblanca testifies that Vice-Minister Iséagreed that SMCV'’s legal position was very solid
and he did not challenge it or reject it in any W&y However, “he reiterated that it was not possible
for him to change the opinion that he had issuetsmamt to other authorities™—without mentioning
that this wasexactly what he had done with respect to his April 200%d®e which confirmed

00

SMCV'’s legal positio?®® He further noted that “it would be preferable [BMCV], from a political

and social perspective, to pay royaltiéy.”

167. On 12 December 2008, tii Correo de Arequipaewspaper published an interview
with Mr. Flores, SUNAT’s Regional Intendent for Augpa, in which he stressed that SUNAT had
“determined that Cerro Verde must pay mining rogaft “[a]s a result of a request from
[MINEM].” “°2 Mr. Flores explained that in early 2008, SUNATd Hénitiated an audit process of
[SMCV]” “in order to support and assess the paymenimining royalties].**®> Ms. Torreblanca
“tried to meet again with Mr. Flores regarding thasatements, but was unable to do so before he lef

his position in January 2004*

168. On 12 March 2009, Ms. Torreblanca met Wilfredo Atbain, Mr. Flores’s successor,
and Aldo Torres, his Chief Auditdf®> According to Ms. Torreblanca, Mr. Torres stressbalt
“SMCV[s] case involved a very sensitive issue ahdt they were evaluating it in more detdff”
Ms. Torreblanca testifies that “Mr. Albarracin comfed that they were conducting their technical
review based on MINEM’s request and opinioff€."Ms. Torreblanca ended the meeting by stressing
that “if SUNAT decided to impose royalties on SMGkere would be no doubt that [SMCV] would

challenge the assessments and that the Governnoeihd wiso have to reimburse SMCV given that

%7 Torreblanca | 71.

%% Torreblanca § 71.

%% Torreblanca § 71.
400 Torreblanca § 71.
Torreblanca § 71.

42 Ex.CE-582 SUNAT: Cerro Verde Does Have to Pay Royalti€& CORREO DE AREQUIPA
(12 December 2008).

43 Ex.CE-582 SUNAT: Cerro Verde Does Have to Pay Royalti€ CORREO DE AREQUIPA
(12 December 2008).

Torreblanca  72.
Torreblanca § 73.

401

404
405
406 Torreblanca  73.

47 Torreblanca  73.
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the company had paid millions in contributions unithe clear understanding that it was not required

to pay royalties *°®

169. On 4 April 2009, Mr. Martinez filed claims agairSBUNAT before the Contentious
Administrative Courts, decrying SUNAT’s “systematituctance to comply with its duties to assess
and collect taxes and royalties evaded by SMEV.'On 14 April 2009, Ms. Torreblanca met again
with MINEM officials, including Vice-Minister Isasand Director of Legal Affairs, Cesar Zegatta.
Ms. Torreblanca notes that Vice-Minister Isasi &efed his opinion and said that mining stability
agreements only covered the investment projectaded in the initial feasibility studies presented
obtain the stability agreement,” but “he refusedurdher explain the grounds for his position atén
to our explanations about why this interpretatioth 0ot make sense under the Mining Law,” also
stating that ‘it would be very difficult to exem@MCV from royalties given the public perception

that we had supposedly enjoyed extraordinary wihdfeofits.” ***

Only after Ms. Torreblanca
reiterated the obvious—that SMCV needed to undedsMINEM’s legal rationale—at the meeting,
Vice-Minister Isasi and Mr. Zegarra sent her a copyr. Isasi's September 2005 Report, Minister
Sanchez Mejia’s 8 November 2005 letter, and Msisaune 2006 Repoff?> Again, neither Vice-
Minister Isasi nor Mr. Zegarra disclosed Mr. Isasfpril 2005 Report confirming that stability

guarantees applied to concessions, not investrfiénts.

L. THE GOVERNMENT REVERSED COURSE AND ASSESSED ROYALTIES AGAINST ORE
PROCESSED THROUGH SMCV’'S CONCENTRATOR FOR 2006-2007,2008, AND 2009,
NOTWITHSTANDING THE STABILITY AGREEMENT

1. The 2006-2007 Royalty Assessments

170. Despite the clear guarantees in the Mining LawtaiedStability Agreement—and the
Government's repeated confirmation that they applie the Concentrator—on 17 August 2009,
SUNAT issued assessments against SMCYV for royadtiethe minerals processed in the Concentrator
from October 2006 to December 208/7. In addition to royalties, SUNAT assessed pergltie
equivalent to 10% of the unpaid royalties, addaiopenalties for SMCV'’s failure to present certain
required documents and file royalty declaratioms] eterest on the unpaid royalties and penalties a
the rate of 18.25% per annum running from the d&teNIAT claimed SMCV should have filed each

408 Torreblanca 1 73.

49 geeEx. CE-603 Dante A. MartinezThe Greatest Tax Fraud in the History of PeBlon Nuestro Per( (15
January 2011), p. 6 1 26.

Torreblanca § 75.

41 Torreblanca | 75-77.

42 Torreblanca  75-76.

43 Torreblanca  75-76.

414 SeeEx. CE-31, SUNAT, 2006/07 Royalty Assessments (17 Augus©208nnex No. 1, pp. [1-3].

410
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monthly royalty declaration (together, the “2008320Royalty Assessments*> The 2006-2007
Royalty Assessments totaled US$32,354,013 in riega#ind US$16,359,424 in penalties and interest

as of the date issuétf

171. In the section listing the “support and legal bagis its decision, SUNAT justified
the 2006-2007 Royalty Assessments by relying orirttegpretation Mr. Isasi set out in his June 2006
Report, which MINEM had provided to SUNAT. In particular, SUNAT took the position that:

[T]he [stability] benefits ... are only related the “Cerro Verde

Leaching Project.” Therefore . . . the exploitatadmmining resources

destined for the “Primary Sulfides Project,” asythee not within the

scope of protection of the [Stability Agreementie fpayment of the

mining royalty is required . . 4'#

172. On 15 September 2009, SMCV requested that SUNADn®der the 2006-

2007 Royalty Assessmerits. In its Request, SMCV explained that the Stabitigreement covered
the entirety of its production unit, including th®lining and Beneficiation Concessions,

because Articles 83 and 82 of the Mining Law aniilches 2 and 22 of the Regulations

do not limit the benefit to a specific investmenb] the contrary, it
is clear that, according to these legal provisiatability covers all
the activities and investments made within the ngréoncessions or
Economic-Administrative Units that were set out ithe
Agreement?°

173. SMCV also argued that it was not obligated to payalties since the Royalty Law
applies on the basis ektractionof minerals under the Mining Concession, not tpeacessing, so it

is irrelevant whether those minerals were procegsele leaching facilities or the Concentrator—a

415 SeeEx. CE-31, SUNAT, 2006/07 Royalty Assessments (17 AugusOP@x. CE-38 SUNAT, Resolution
No. 055-014-0001290/SUNAT, 2006/07 Royalty Assesgmd€31l March 2010), pp. 68-70 (rejecting
SMCV’s reconsideration request regarding penaltraposed for failure to present certain required
documents).

416 SeeAnnex A: Administrative Proceedings.

47 SeeEx. CE-31, SUNAT, 2006/07 Royalty Assessments (17 Augus9208nnex No. 1, pp. [B]; see also
Ex. CE-573 MINEM, Report No. 077-2008-MEM-DGM (29 January(0&) (providing SUNAT with
Mr. Isasi’s June 2006 Report, MINEM Report No. IZB®6-MEM/OGJ, among other MINEM documents
and reports related to SMCV’s Stability AgreemerEx. CE-534 MINEM, Report No. 156-2006-
MEM/OGJ (16 June 2006).

418 Ex. CE-31, SUNAT, 2006/07 Royalty Assessments (17 August9208nnex No. 1, pp. [B]; see also
Ex. CE-534 SUNAT, 2006/07 Royalty Assessments (17 August920@p. 13-14 (“[SMCV] is not
obligated to pay Mining Royalties for the Cerro dfeteaching project, because this project is pteteby
the [Stability Agreement] .... [SMCV] is obligal to pay Mining Royalties for the Primary Sulfide
project, because this project is not covered by $hability Agreement].”).

419 SeeEx. CE-32 SMCV, Request for Reconsideration, 2006/07 Rgy&étsessments (15 September 2009).

0 Ex. CE-32 SMCV, Request for Reconsideration, 2006/07 RgyAlssessments (15 September 2009),
p. 18.
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position that Mr. Isasi’s April 2005 opinion hadpéixitly confirmed*** Further, SMCV pointed out
that the 1996 Feasibility Study did not limit theope of the Stability Agreement, but rather
established the “minimum investment” SMCV had tcetni® apply for stability benefit§? SMCV
attached extensive evidence in support of its Regqumcluding expert reports from leading mining

lawyers and experts on stabilizatin.

174. In November 2009, while SMCV's request was pendivig, Torreblanca met with
two officials from the MEF to discuss SUNAT’s RogalAssessment§? Ms. Torreblanca testifies

that the MEF officials told her that SMCV would leaa “very strong argument for prevailing before

the Tax Tribunal.*?®

175. On 31 March 2010, SUNAT rejected SMCV’s reconsitlerarequest for the 2006-
2007 Royalty AssessmerifS. In its decision, SUNAT again relied on Mr. Isasiiovel and restrictive

interpretation of the Mining Law, concluding thamong others:

[T]he guarantee of stability granted by the [SigpiAgreement] only
encompasses the activities related to the invedtpreject contained
in the Technical-Economic Feasibility Study subetttby the
investor for this purpose, since the purpose ofapeeement is for
the investor to know in advance which rules willpgpto its

investment during the life of the agreement . . . .

[T]he benefits conferred through the Tax Stabiftyreement signed
under the General Mining Law, inure to the ownertteg mining
activity with respect to the activities relatedthe investment project
that has been the object of the respective agrdemen to the
investment contained in the Technical-Economic ibddy Study
filed for this purpose . . . and does not fall unttee concessions or

421 SeeEx. CE-32 SMCV, Request for Reconsideration, 2006/07 Rgyalisessments (15 September 2009),
pp. 1415; Ex. CE-494 MINEM, Report No. 153-2005-MEM/OGAJ (14 April 28] 11 16-17.

422 SeeEx. CE-32 SMCV, Request for Reconsideration, 2006/07 Rgyalisessments (15 September 2009),
p. 18 (“[T]he investment] contemplated in the angi Feasibility Study . .. is but a minimum inwesnt
commitment . .. .”); id., p. 19 (“[T]he investment program submitted irf&@%y CERRO VERDE was a
requirement to enjoy the stability granted by tren&al Mining Law, but in no way defines or limite
scope of this benefit.”).

423 SeeEx. CE-38 SUNAT, Resolution No. 055-014-0001290/SUNAT, 20076 Royalty Assessments (31
March 2010), p. 13 (“attached to the aforementiohgdf are the reports prepared by Dr. José Miguel
Morales Dasso and Dr. Rossana Rodriguez (ANNEXnd) @r. Rudolf Réder (ANNEX 2) which, as
stated by [SMCV], support that it should not payalties for the mineral extracted from its ‘Cerrertfe
Nos. 1, 2 and 3'mining concession, regardless @f tteatment system subsequently used for its
processing.”); see also id(“[SMCV] notes that in the audit stage it presenthe report of Dr. Marcial
Garcia Scherck, in which he explains that the Taxniistration’s use of his quote from his article o
stability agreements that supposedly supportedthministration's position had been misinterpregdce
in his opinion stability contracts cover all thevéstments made in the concessions included in the
agreement and not only those initially includedhie Feasibility Study submitted to sign it.”).

44 Torreblanca  81.

45 Torreblanca  81.

4% Ex. CE-38 SUNAT, Resolution No. 055-014-0001290/SUNAT, 2006Royalty Assessments (31 March
2010).
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Economic Administrative Unit, as the appellant &asse

independently of the investment, since this wouldtodt the

agreement, as the purpose of the agreement is wnkiib

176. SUNAT thus rejected SMCV’s arguments that stabijtyarantees under the Mining

Law apply to entire mining concessions or units.UNBT also did not conceal MINEM'’s
involvement, expressly noting that both Ministern8#&z Mejia’s 8 November 2005 letter and
Mr. Isasi's June 2006 Report had concluded thag¢ ‘Blimary Sulfide Project does not enjoy the
protection of tax, administrative and exchange-ratability under any guarantee or stability
agreement*®® SUNAT also acknowledged that it had relied orpinfation MINEM provided to

SUNAT designating SMCV as a company “obliged to freymining royalty.**°

2. The 2008 Royalty Assessments

177. On 1 June 2010, SUNAT issued additional royaltyesssents against SMCV for
minerals processed in the Concentrator from Jan2@®g to December 200% As before, SUNAT
also assessed penalties equivalent to 10% of thaidimoyalties, additional penalties for SMCV'’s
failure to file royalty declarations, and interestthe unpaid royalties and penalties at rates8 (56
(through February 2010) and 14.6% (subsequently)apaum, calculated from the dates SUNAT
claimed SMCV should have filed each monthly royatigclaration (together, the “2008 Royalty
Assessments”f** The 2008 Royalty Assessments totaled US$37,446,89 royalties and
US$19,620,939 in penalties and interest as of tite ésued® The 2008 Royalty Assessments

essentially copied and pasted the reasoning froen2006/07 Royalty Assessments, which had

42 CompareEx. CE-38 SUNAT, Resolution No. 055-014-0001290/SUNAT, 2006Royalty Assessments
(31 March 201Q)pp. 31, 34; with Ex. CE-534 MINEM, Report No. 156-2006-MEM/OGJ (16 June 2Q06)
Section 3, 14.1 (“[T]he stability granted by thlSlity Agreement does not extend to all [of SMGV’
mining concessions or economic-administrative yrared even less so to the entire mining company.
Rather, it is granted to an investmenject clearly delimited by the Feasibility Study”); id. at Section Il
1 2.2 (“The Primary Sulfide Project is not parttleé Leaching Project nor has it been contemplatete
Agreement . . . soit is not subject to any stabdiregime.”).

48 See Ex. CE-38 SUNAT, Resolution No. 055-014-0001290/SUNAT, 2006 Royalty Assessments
(31 March 2010), pp. 57-60.

429 See Ex. CE-38 SUNAT, Resolution No. 055-014-0001290/SUNAT, 2006 Royalty Assessments
(31 March 2010), p. 25 (“the Ministry of Energy aMiihes has provided the Tax Administration with the
list of entities obliged to pay the mining royalty, which includes the taxpayer.”); id. at p. 57 (“[A]s can be
seen in the report sent by the Ministry of Energy Mines to the current Tax Administration on pages
2234 to 2236 (report called Royalties Data Deceni#t@#6), although this entity considers that the
appellant has a single concession ‘Cerro Verde Nag.and 3, it includes it in the database ofdlaers
of a mining activity who must pay the mining royalin addition, it is observed in the report on g&g
2221 to 2223 that the Ministry of Energy and Migessiders the appellant to hold mining rights vtitk,
exchange-rate and administrative stability agreésnare., not subject to the payment of the royalty
specifying in the ‘CONTRACT NAME’ column ‘Cerro V@e Leaching Expansion Project.™).

430 Ex. CE-39 SUNAT, 2008 Royalty Assessments (1 June 2010)eAr, p. 13.
431 Ex. CE-39 SUNAT, 2008 Royalty Assessments (1 June 2010).

432 SeeAnnex A: Administrative Proceedings.
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adopted Mr. Isasi's assertion that only the “CeWerde Leaching Project” enjoyed stability
guarantees and that this did not include the Caretem’*

178. On 15 July 2010, SMCV requested that SUNAT recansithe 2008 Royalty
Assessments, reiterating its arguments and eviderspport of the reque$t. On 31 January 2011,
SUNAT rejected SMCV'’s reconsideration request oougds similar to those it had invoked with
respect to the 2006-2007 Royalty AssessniEntdll of these grounds centered on the erroneous
conclusion that stability benefits only apply tcetlactivities related to the investment program
included in the Feasibility Study submitted by SM@\bbtain the Stability Agreemefit

3. The 2009 Royalty Assessments

179. On 27 June 2011, SUNAT issued royalty assessmgatast SMCV for the minerals
processed in the Concentrator from January 20@&tember 2004’" as well as penalties equivalent
to 10% of unpaid royalties, additional penalties MCV'’s failure to file royalty declarations, and
interest on the unpaid royalties and penaltiesi@srof 18.25% (through February 2010) and 14.6%
(subsequently) per annum running from the dates SlUbkserted SMCV should have filed each
monthly royalty declaration (together, the “2009yRlty Assessments™*® At the time SUNAT
issued them, the 2009 Royalty Assessments tota&%88)| 748,628 in royalties and US$19,412,864 in
penalties and intere§t? On 9 August 2011, SMCV requested that SUNAT reizer the 2009
Royalty Assessmenfé® On 21 December 2011, SUNAT again rejected SMQ¥sonsideration
request, essentially copying and pasting its decistjecting SMCV’s request to reconsider the 2008

Royalty Assessmenfé’

48 CompareEx. CE-39 SUNAT, 2008 Royalty Assessments (1 June 20100eArd, p.13; with Ex. CE-31,
SUNAT, 2006/07 Royalty Assessments (17 August 20889ex No. 1, pp. [1-3].

43 SeeEx. CE-60Q0 SMCV, Request for Reconsideration, 2008 Royaftgessments (15 July 2010).

4% See Ex. CE-46 SUNAT, Resolution No. 055-014-0001394/SUNAT, 20@Boyalty Assessments
(31 January 2011).

4% See,e.g, Ex. CE-46 SUNAT, Resolution No. 055-014-0001394/SUNAT, 20R8yalty Assessments
(31 January 2011), p. 33.

437 SeeEx. CE-54 SUNAT, 2009 Royalty Assessments (27 June 2011).

4% SeeEx. CE-54 SUNAT, 2009 Royalty Assessments (27 June 2011).

439 SeeAnnex A: Administrative Proceedings.

40 SeeEx. CE-55 SMCV, Request for Reconsideration, 2009 Royakgessments (9 August 2011).

41 Compare Ex. CE-58 SUNAT, Resolution No. 055-014-0001495/SUNAT (21 Bmber 2011) with
Ex. CE-46 SUNAT, Resolution No. 055-014-0001394/SUNAT, 2R8yalty Assessments (31 January
2011).
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M. SMCV AGREED TO PAY A NEW “V OLUNTARY ” CONTRIBUTION, OR “GEM,” ON THE
BASIS THAT IT WoULD NOT BE PAYING ROYALTIES OR SPECIAL MINING TAX ON ANY
PART OF ITS PRODUCTION UNIT

1. In 2011, Peru Amended the Royalty Law, Enacted a NeMining Tax, and Created
the GEM Program
180. During this time, the intense political pressur@btain additional contributions from
stabilized mining companies continued unabatedthénlead up to the 2011 presidential elections,
frontrunner Ollanta Humala campaigned on promieampose higher taxes and contributions on the
mining sector, including against companies entitledstabilizatior*? In March 2011, anticipating
Mr. Humala’s election, the Mining Saociety re-engadd”OYO to prepare a new tax and contributory

scheme that the Mining Society could present taéhe administration, similar to the PM$P.

181. Over the course of the next few months, APOYO mitt the Government to discuss
the terms of a proposal that would amend the rgyagime, create a new “special mining tax”
("SMT”), and establish a new type of “voluntary’mtabution for stabilized mining companies called
theGravamen Especial a la Miner{8GEM”).*** Hugo Santa Maria, chief economist at APOYO and
a witness in these proceedings, was in charge efptbject and participated in all the meetings
APOYO had with the Mining Society and the GoverntrfénMr. Santa Maria testifies that the
Mining Society member companies were divided ifieeé groups: (1) those with production units
that had stability agreements in force prior to2084 Royalty Law, who did not have to pay royaltie
at all, (2) those with stability agreements thaeeed into forceafter the 2004 Royalty Law, and (3)

those without stability agreemerif§.

182. According to Mr. Santa Maria, APOYO always consateSEMCYV part of the group
of stabilized mining companies that did not haveptay royalties at all, and presented it to the
Government as suéi! For example, Mr. Santa Maria testifies that @&4aAugust 2011 meeting
attended by high-ranking Government officials, umthg the Prime Minister, the Minister of
Economy and Finance, and the Minister of Energy Bfides, he walked through quantitative

simulations for specific mining companies, inclgirSMCV, to demonstrate their expected

42 Ex. CE-602 Gana Per(, The Great Transformation: Governméam EDecember 2010), pp. 135-136
(stating that “[t]he objective will be to establishfiscal and tax policy for the medium and longrte
aimed at helping the [mining] sector pay taxes aednomic considerations incumbent upon it in a
scenario of stability. Royalties, the canon and tdee on windfall profits will need to be updatecherl
argument of respect for the agreements signed dySthte does not sound convincing. Although some
companies have signed for the sake of legal stghitiis has never been an impediment for themeto b
reviewed under a responsible and respectful ndgmtiproposal.”).

43 CWS-9, Witness Statement of Hugo Santa Maria (27 Aug02L) (“Santa Maria”), § IIl.A.
44 See generallanta Maria 1 30-42.

“*  santa Maria 1 4, 10, 18, 28, 32, 36.

46 ganta Maria § 19.

47 ganta Marfa 11 21-23.
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contributions under the APOYO proposal as compared to the existing regime.**® APOYO’s proposed

projection for SMCV’s contributions, excerpted in the table below, assumed that SMCV would not

pay any royalties (regalias) for its sole production unit but would make substantial GEM payments.**°

Figure 2: APOYO Projections for SMCV’s GEM Payments

SOCIEDAD MINERA CERRO VERDE
INFORMACION DE LOS ESTADOS FINANCIEROS DE
EMPRESAS MINERAS

(Miles US$)
2007 2008 2009 2010

TRIBUTO S Y APORTES
Regalias 0 0 0 0
Regalias a las ventas 0 0 0 0
Nuevasregalias 0 0 0 0
Aporte al Fondo Voluntario 48,674 29 496 27,608
GEM h 97,377 75,867 79,782 176,287
Aporte al Fondo Obligatorio
(en base a Ut. Neta) 935,715 694,653 883,460

183. Mr. Santa Maria testifies that at no point in this meeting or any other did the
Government contradict this assumption or take the position that SMCV would pay royalties for the

minerals processed by the Concentrator.**°

184. In early September 2011, APOYO submitted the final proposal for the new tax and
contributory scheme to the Government.*** Largely adopting APOYO’s proposal, on 28 September
2011 the Government enacted Laws Nos. 29788 to 29790, which amended the royalty regime and
created the special mining tax (“SMT”) and the GEM.**? Law 29788 amended the royalty regime to
change the method of calculating royalties, which together meant that mining companies would pay

more royalties when making bigger profits, and less when making small profits or losses.*>

“8  Santa Maria 9 30-32.
49 Santa Maria, Appendix C; see also id. 9 39.
0 Santa Maria 938, 41, 45.

41 Santa Maria 934; Ex.CE-622, APOYO Consultoria, Proposal for a New Framework for Taxes,
Contributions, and Mining Contributions in Peru (2 September 2011).

2 See CA-179, Mining Royalties Law, Law Modifying Law No. 28258, Law No. 29788 (28 September
2011); CA-180, Creating the Special Mining Tax, Law No. 29789 (28 September 2011); CA-181,
Establishing GEM Legal Framework, Law No. 29790 (28 September 2011)

3 Compare CA-179, Mining Royalties Law, Law Modifying Law No. 28258, Law No. 29788 (28 September
2011), Annex (calculating royalty quarterly based on the company’s operating profit at marginal rates
ranging from 1% to 12%), with CA-8, Authorizing SUNAT to Implement Provisions that Facilitate the
Administration of Royalties, Law No. 28969 (25 January 2007), Arts. 2, 3, 4 and 5 (calculating royalty
monthly based on sales at rates of 1% to 3%); see also CA-179, Mining Royalties Law, Law Modifying
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Law 29789 created the SMT, an additional tax based company’s operating prof. Law 29790
created the GEM as a voluntary payment, whichrdgalties and SMT would be calculated quarterly
based on the operating profit frstabilizedconcession$> The chart below summarizes the tax and
contributory burden under Laws Nos. 29788 to 297@0 mining companies according to their

stability status:

Mining companies
stabilized before the
2004 Royalty Law
(SMCV)

Mining companies
stabilized after the 2004
Royalty Law

Non-stabilized Mining
Companies

Yes, at marginal rates of 1%
12% based on the company’{
operating profit (2011 Royalty
Regime)

OYes, at rates of 1% to 3%
based on the company’s salgio
(2004 Royalty Regime)

Royalties

Yes, at marginal rates of 2% {o
SMT 8.40% based on the No No
company’s operating profit

Yes, at marginal rates of 4% Yes, at marginal rates qf
to 13.12% of the company’s| 4% to 13.12% of the
operating profit, minus company'’s operating
royalty payments profit

GEM No

185. As the chart shows, under the new scheme, nonkgtbimining companies would
pay royalties under the 2011 Royalty Regime and SMT but not GEM; mining companies with mining
stability agreements in force after the 2004 Rgya#w would pay royalties under the 2004 Royalty
Regime and GEM, after discounting the royalty payments effectively made; and mining companies
with mining stability agreements in force before 004 Royalty Law, such as SMCV, would only
pay GEM but without any discourit¥. Unlike the Voluntary Contributions, which wereighanto

privately administered funds to fund local sociahbfit projects, GEM payments constituted State

Law No. 28258, Law No. 29788 (28 September 201I)neX (calculating the marginal rate as an
increasing function of the operating income margmpng other variables).

% SeeCA-180, Creating the Special Mining Tax, Law No. 29788 &ptember 2011), Annex.

5 SeeCA-181, Establishing GEM Legal Framework, Law No. 29798 September 201 1\nnex II; see
alsoEx. CE-64, Agreement for the AssessmeniGrfavamen Especial a la Mineriapproved by Law No.
29790 (28 February 2012), Clause 2.1 (noting tmatréange of effective rates is delineated in Anthexk
the law).

% SeeCA-181, Establishing GEM Legal Framework, Law No. 29798 Geptember 2011), Arts. 2.1, 3(b)
(applying the GEM regime only for stabilized comigemnand disallowing discounts for mining companies
with stability agreements in force before the 2004 Royalty Law); CA-179, Mining Royalties Law, Law
Modifying Law No. 28258, Law No. 29788 (28 SeptemB811) (applying the new Royalty Regime to
nonstabilized mining companies); CA-180, Creating the Special Mining Tax, Law No. 29783 (2
September 2011) (applying the SMT to non-stabilimiing companies).
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revenues that were collected and administered by/AUand were not specifically earmarked for

social project$>’

186. The GEM law also included a model agreement theiggaating companies would

sign with the Government to agree to pay GEM uhtlexpiration of their respective mining stability

agreements (the “GEM Model Agreemerit. Among others, the GEM Model Agreement included

the following:

(@) The Agreement identified, in Clause 1, any stapéigreements entered into by the

company and their termination dafés.

(b) The Model Agreement required a quarterly assessofette GEM on profits “from
the concessions included in each one of the Agretmentered into by the
Company” and listed in Clause*®. To account for the fact that companies with
stability agreements entered irafier 2004 would pay both GEM and royalties, the
agreement also provided that “amounts paid forni@ng royalties established in
Law. No. 28258” would be deducted for purposes lé Bssessmerif® The
agreement also noted that GEM payments would beictibte for income tax

purposes, and would constitute revenues for théiqubasury (Clause Z§?

(c) The Agreement expired on the termination date efléist of the stability agreements
listed in Clause 1, and provided that GEM would‘dgsessed until the termination

of” each of the agreements (Clausé®%).

(d)  SUNAT would collect and administer the GEM paymd@kuse 6f°

457

458

459

460

461

462

463

464

CompareCA-131, Voluntary Contribution Program, Supreme Decree Nf1-2006-EM (21 December
2006) Clauses 2.1, 2.4; with Ex. CE-64 Agreement for the Assessment @favamen Especial a la
Mineria Approved by Law No. 29790 (28 February 2012), A3sl), 4.

CA-182, Regulations for the Law Establishing GEM Legarework, Supreme Decree No. 173-2011-EF
(29 September 2011), pp. 2-3.

CA-182, Regulations for the Law Establishing GEM Legarework, Supreme Decree No. 173-2011-EF
(29 September 2011), Model Agreement, Clause 1.

CA-182, Regulations for the Law Establishing GEM Legarework, Supreme Decree No. 173-2011-EF
(29 September 2011), Model Agreement, Clause 2.1.

CA-182, Regulations for the Law Establishing GEM Legarework, Supreme Decree No. 173-2011-EF
(29 September 2011Model Agreement, Clause 2.2(b); see alsoCA-181, Establishing GEM Legal
Framework, Law No. 29790 (28 September 2011), (k).

CA-182, Regulations for the Law Establishing GEM Legarework, Supreme Decree No. 173-2011-EF
(29 September 2011), Model Agreement, Clause 2.2(c)

CA-182, Regulations for the Law Establishing GEM Legarework, Supreme Decree No. 173-2011-EF
(29 September 2011), Model Agreement, Clause 4.

CA-182, Regulations for the Law Establishing GEM Legarework, Supreme Decree No. 173-2011-EF
(29 September 2011), Model Agreement, Clause 6.
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(e) The Model Agreement did not “constitute any modifion or partial waiver” of the

terms of the stability agreements executed by tinepany (Clause 1157

2. SMCV Agreed to Pay a GEM Contribution for Its Entir e Production Unit on the
Understanding That It Would Not Be Subject to Royalies or Special Mining Tax

187. Ms. Torreblanca testifies that it was “no surprisehen “the Government asked
SMCV to participate in the GEM,” given SMCV’s paipation in the Voluntary Contribution
program and SMCV'’s longstanding position that itwabnot pay royalties during the life of the
Stability Agreement® In light of SUNAT’s 2006-2007, 2008, and 2009 RBiby Assessments,
however, SMCV *“decided to send a letter to the Goweent to clarify that we would only participate
in the GEM given the understanding that our agésitand operations would be covered under the
Stability Agreement, or that we could not be subjedhe payment of the GEM and royalties at the

same time %’

188. On 7 October 2011, SMCV sent a letter to Guille®mnno, the Director General of
Mining, explaining SMCV’s situation and requestifigrgent confirmation of the scope of the
[Stability] Agreement for the application of theE®1].”*® The letter set out SMCV’s understanding
that, after signing a GEM Agreement, the companyld/ibe subject “exclusively . .. to the [GEM] . .
. with respect to the operating profits from thke sz the metallic minerals . . . from the ‘Cerrerde
Nos. 1, 2 and 3 mining concession and the ‘Cererd® Beneficiation Plant’ beneficiation
concession, which are the subject of the [Stabigyeement].**® The letter also reiterated SMCV'’s
views that “as long as the Agreement is in forice,(until December 31, 2013) neither mining

royalties . . . nor special mining tax . . . woajgply” to the Mining and Beneficiation Concessiéfs.

189. A few days later, Ms. Torreblanca had several mgstiwith MEF and MINEM
officials, in which she sought to “clarify the seopf the GEM, as applied to SMCV™
Ms. Torreblanca testifies that she explained thstieg royalty dispute, and that SMCV was in the

process of challenging the assessm&At#\s Ms. Torreblanca explains, “[{Jhese officialsderstood

65 CA-182, Regulations for the Law Establishing GEM LegairRework, Supreme Decree No. 173-2011-EF
(29 September 2011), Model Agreement, Clause 11.

46 Torreblanca 1 84.

47 Torreblanca 1 84.

48 Ex. CE-628 SMCYV, Letter No. SMCV.VL&RG-1896-2011 (7 Octozd11).
49 Ex. CE-628 SMCYV, Letter No. SMCV.VL&RG-1896-2011 (7 Octozd11).
470 Ex. CE-628 SMCYV, Letter No. SMCV.VL&RG-1896-2011 (7 Octolzd11).
41 Torreblanca {86 (describing meeting with ViceaMier of Economy, Laura Calderén, and MINEM'’s
legal advisor, José Manuel Pando).

472 Torreblanca 1 86.
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our concern and assured us that SMCV would only@&i—and not royalties and SMT—Dbecause

companies could not be subject to bdth.”

190. Because she had received no response to her éitgr,lon 26 October 2011
Ms. Torreblanca followed up with another letter lmehalf of SMCV to Mr. Shinno, reiterating that
SMCV had a Stability Agreement in force that “indés the ‘Cerro Verde Nos. 1, 2 and 3’ mining
concession as well as the ‘Cerro Verde BenefiaiaBtant’ beneficiation concession, from which all
the ore corresponding to the Cerro Verde produdtiaity the only one the company has, is extracted

and processed” The letter requested confirmation that if SMCym&d the GEM Agreement,

[SMCV] will pay the GEM as of October 1, 2011, and not pay
either the Special Mining Tax approved by Law NO&7&9 or the
Mining Royalties set forth in Law No. 28258 for tltencessions
mentioned in the preceding paragraph until Decer8lier2013, the
expiration date of the Stability Agreeméft.

191. On 5 December 2011, still awaiting a response ftben DGM, SMCV wrote to
Minister of Economy and Finance, Miguel CastillabiRy stressing that it was “necessary to have
absolute clarity regarding the scope of the GEM thednapplicability of the Special Mining Tax .. .
and the Mining Royalties to the concessions forcwihe GEM would be paid” before it entered into
the GEM Agreement/® SMCV requested that, “as has been verbally stéveds by several
authorities, please confirm that upon signing tBEM] Agreement . . . [SMCV] will only have to pay
the GEM and will pay neither the Special Mining Tiaor the Mining Royalty for the concessions

included in the [Stability Agreement!” Mr. Castilla never responded to SMCV's lefté.

192. On 28 December 2011, MINEM’s Mr. Shinno finallypesided to SMCV's letter¥?
Instead of confirming or denying SMCV'’s clearly tsth understanding of stability as requested,
Mr. Shinno asserted that SMCV’s request for cleaifion “exceed[ed] the competence of the Energy
and Mines Sector® Mr. Shinno’s statement was completely at odds wlite previous opinions
MINEM had issued with regard to the scope of SMC¥mbility agreement—most notably
Mr. Isasi’'s June 2006 Report, which formed the Hési SUNAT’s assessmerff&. Mr. Shinno also

43 Torreblanca 1 86.

47 Ex. CE-63Q SMCV, Letter No. SMCV-VL&RG-196@011 (26 October 2011); Torreblanca 9 87.
475 Ex. CE-63Q SMCYV, Letter No. SMCV-VL&RG-1968-2011 (26 Octob2011).

476 Ex. CE-631, SMCYV, Letter No. SMCV-VL&RG-2217-2011 (5 Decemi2g11).

417 Ex. CE-631, SMCV, Letter No. SMCV-VL&RG-2217-2011 (5 Decemizd11).

478 " Torreblanca ¥ 89.

47 Ex. CE-632 MINEM, Official Letter No. 1333-2011-MEM/DGM, Deenber 28, 2011.
80 Ex. CE-632 MINEM, Official Letter No. 1333-2011-MEM/DGM, Deenber 28, 2011.

81 CompareEx. CE-632 MINEM, Official Letter No. 1333-2011-MEM/DGM, Deenber 28, 2011 (noting
that SMCV’s request “exceeds the competence ofBhergy and Mines Sector,ith Ex. CE-534
MINEM, Report No. 156-2006-MEM/OGJ (16 June 20Q§), 7, 12-13, Section I, 1 5, Section IlI, 17 1.1-
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attached a 14 October 2011 MEF Opinion, which ttiek position that MEF, the Ministry of which
SUNAT forms part, “has no jurisdiction to determitie content of [the Stability Agreement], .. . or
to define their scope and conteif® However, the MEF Opinion confirmed that, in pipie, the

GEM program only applied to mining companies “fdratt which is covered by [a stability
agreement],” whereas the SMT and Mining Royaltyevapplicable “on that which is not included in

[stability] Agreements*#®

193. On 28 February 2012, based on Mr. Shinno and thE bficials’ confirmations that
the GEM contributions “would be exclusive of anyatiy or SMT obligation” and the understanding
“that most of the other large mining companies witining stability agreements were going to
participate,” Ms. Torreblanca signed an agreemeningitting to pay the GEM on behalf of SMCV
(the “GEM Agreement”f** The GEM Agreement followed the text of the GEM débAgreement,
and obliged SMCV to make GEM payments based orfgtsrterly operating profit, from the

concessions included in” the Stability Agreem®nt.

194. SMCV ultimately disbursed more than S/ 400 millj@ver US$100 million) in GEM
payments from the fourth quarter of 2011 until ¢nel of 2013, as shown in the table bef8fv:

4.5 (opining extensively on the scope of the Sigbi\greement and interpreting benefits under the
agreement as limited to the investment projecthdtid by the Feasibility Study).

82 Ex. CE-629 MEF, Report No. 206-2011-EF/61.01 (14 October 201}, Section II, 1 2-3.
48 Ex. CE-629 MEF, Report No. 206-2011-EF/61.01 (14 October 201}, Section I, 1 2-3.

484 geeTorreblanca f 90noting that SMCV “did not want to be the only majoining company that would
not participate in the GEM and did not want to risk reigniting a political controversy”); see also
Ex. CE-639 SMCV, Letter No. SMCV-VL&RG-623012 (February 29, 2012); Ex. CE-64, Agreement
for the Assessment of Gravamen Especial a latbithpproved by Law No. 29790 (28 February 2012);.

485 CompareCA-182, Regulations for the Law Establishing GEM Legahmiework, Supreme Decree No.

173-2011-EF (29 September 201i}h Ex. CE-64, Agreement for the Assessment of Gravamen Especial
a la Mineria Approved by Law No. 29790 (28 Febru2dg2), Art. 2.1 (confirming that GEM “is the resul

of assessing on the quarterly operating profitmfiihe concessions included in each of the Agreesnent
signed by THE COMPANY referred to in the First Clause™); id. Art. 1 (listing Stability Agreement as
relevant agreement held by SMCV).

486 SeeEx. CE-65 SMCV, GEM Payment, 4Q 2011 (29 February 20EX) CE-7Q SMCV, GEM Payment,
1Q 2012 (31 May 2012Ex. CE-71, SMCV, GEM Payment, 2Q 2012 (31 August 2Q1Rx. CE-73
SMCV, GEM Payment, 3Q 2012 (30 November 2012). CE-78 SMCV, GEM Payment, 4Q 2012
(28 February 2013)Ex. CE-87, SMCV, GEM Payment, 1Q 2013 (30 May 2G1EBx. CE-96 SMCYV,
GEM Payment, 2Q 2013 (28 August 2013x.CE-101, SMCV, GEM Payment, 3Q 2013
(28 November 2013Ex. CE-106 SMCV, GEM Payment, 4Q 2013 (27 February 2014).
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Period | Payment Date| Payment in soles
Q4 2011| February-12 36,607,739
Q12012 May-12 | 42,565,573
Q2 2012 August-12| 70,571,171
Q32012 November-12 47,678,151
Q4 2012] February-13 48,946,909
Q12013 May-13| 44,344,722
Q22013 August-13| 44,448,320
Q32013 November-13 37,359,114
Q4 2013| February-14 55,584,286
Total 428,105,985

195. The amounts paid were based on SMCV’s operatinditpfar its Mining and
Beneficiation Concessions—the “concessions included the Stability Agreement—without
deducting any royalty payment®’ The Government accepted each of those paymentswit

question’®®

N. THE TAX TRIBUNAL UPHELD SUNAT’SROYALTY ASSESSMENTS

1. The Tax Tribunal Upheld SUNAT’s 2006-2007 and 2008Royalty Assessments in
Resolutions Marred by Grave Procedural Irregularities
196. On 12 May 2010, SMCYV challenged the 2006-2007 Rgyassessments before the
Tax Tribunal, the body within the MEF that servestlae final administrative appeal for royalty and
tax matters (the “2006-2007 Royalty Cas&. The Tax Tribunal is empowered to review SUNAT
assessmentde novp and SUNAT assessments, if challenged, are nal fwministrative acts or

enforceable against the taxpayer until the Taxufrt confirms theri?® The case was assigned to

“87  Ex. CE-64 Agreement for the Assessment of Gravamen Espaclal Mineria Approved by Law No.

29790 (28 February 2012), Art. 2.1.
SeeTorreblanca T 91.

489 Ex. CE-40, SMCV, Challenge to Tax Tribunal, 2006/07 RoyaltgsAssments (12 May 201@A-250,
MEF Internal Regulations, Ministerial Resolution322020/EF/4, Art. 16 (“The Tax Tribunal is the
Ministry’s decision-making body that constitutes thighest administrative body in tax and customs
matters on the national level.”); CA-186, Manual of the Operation and Functions of the Takunal,
Ministerial Resolution No. 626-2012-EF/43 (5 Octob2012), p. 1 (“The Tax Tribunal is the
administrative last resort for tax and customs enattvithin the framework of the measures desigoed t
improve the resolution of tax procedures”); id., p. 3 (referring to the “Tax Tribunal’s admingtive acts”).

0 geeCA-4, Tax Code, Supreme Decree No. 135-99-EF (19 Aub@@9), Art. 101(1) (“The Tax Tribunal
has the following powers: Hear and resolve asadbeddministrative instance appeals against Résatut
of the Administration resolving reconsideration requests . . . related to the determination of tax liability.”);
CA-14, Tax Code, Supreme Decree No. 133-2013-EF (2220b8) Art. 101(1) (same); id. at Art. 115(c)
(same); id. at Art. 127 (“The decision-making body is empoveete conduct a full re-examination of the

488
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Chamber No. 10, one of the Tax Tribunal's eleveanabhers, and to Luis Cayo Quispe as\tbeal
ponente—that is, thevocal (the Tax Tribunal decision-maker) responsible fonducting the initial

analysis of the case and preparing a draft resoldff"

197. Approximately nine months later, on 10 March 2084 CV filed a challenge to the
2008 Royalty Assessments (the “2008 Royalty Ca8&")The 2008 Royalty Case was assigned to a
different chamber, Chamber No. 1, andvazal ponentd.icette Zufiiga Dulanto, who was also the
presidingvocal of her Chambel?® The following chart summarizes Chambers’ No. ha &lo. 1

composition during the relevant period:

Case 2008 Royalty 2006/07 Royalty
Chamber No. 1 Chamber No. 10
» Licette Zuiiiga Dulanto (presiding » Carlos Moreano Valdivia (presiding
Chamber vocalandvocal ponentg vocal)
» Lorena Amico de las Casasogal) » Luis Cayo Quispeviocalponentg
» Alberto Ramirez Mio\ocal) « Jorge Sarmiento Diazdcal)

198. The Tax Tribunal President, Zoraida Olano Silvakta keen and unusual interest in
SMCV'’s case—and its outcome—from the outset, dedmilving no official role in the resolution of
individual cased? In particular, instead of allowing both Chambessproceed with a law clerk
assisting th@ocal ponentén preparing a draft resolution—as required uriderTax Tribunal Manual
of ProcedureS8>—President Olano Silva personally took controltaf 2008 Royalty Case instructing
her assistant, Ms. Ursula Villanueva, to prepasedhaft resolutiof?® Contemporaneous documents

confirm President Olano Silva and Ms. Villanueviaappropriate involvement. For example, in a 22

issues of the disputed case.”); id. at Art. 157 (“The resolution of the Tax Court exbiuthe administrative
route.”).

41 gSeeEx. CE-88 Tax Tribunal, Decision No. 08997-10-2013 (30 M20A3) Estrada §37; CA-196, Tax
Tribunal Procedural Manual, Ministerial Resolutido. 017-2012-EF/13 (31 October 2012), p. [13], 1 11
(“VOCAL PONENTE Receives and analyzes the draft Procedural Ordedraft Resolution and, if
appropriate, coordinates with the advisor(s) aranges required...”).

492 Ex. CE-49,SMCYV, Challenge to Tax Tribunal, 2008 Royalty Asseents (10 March 2011).
493 SeeEx. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 M&{.3), p. 24.

49 SeeCA-186, Manual of the Operation and Functions of the Talufral, Ministerial Resolution No. 626-
2012-EF/43 (5 October 2012) (establishing rulesttom scope of power of the President of the Tax
Tribunal, which does not include the power to resahdividual cases).

4% SeeCA-196, Tax Tribunal Procedural Manual, Ministerial Resimn No. 017-2012-EF/13 (31 October
2012), p. [12], 1191 5-7(establishing rules on thecpss that the resolution of individual cases rfulkiw,
which includes thevocal ponentepreparing the draft resolution with the assistasfca law clerk) Estrada
1 29.

4% See generallyEstrada 11 29-30, 38; Ex. CE-648 Email from Ursula Villanueva Arias to Zoraida éitk
Olano Silva (22 March 2013, 4:02 PM PET); Ex. CE-83 Tax Tribunal, Decision No. 08252-1-2013
(21 May 2013)p. 24.
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March 2013 email—sent two years after the 2008 Rypy@ase had been filed, but before the

scheduling of an oral hearing—Ms. Villanueva repdron her progress to President Olano Silva:

Subject: Cerro Verde

Zoraida: | am sending you the arguments of botbssids well as the
main clauses of the stability agreement. Thereggaogl arguments for
both sides, | am more or less leaning to one sidkease read the
arguments when you can and we can talk about lit.cdntinue

working on this*’

199. On 5 April 2013—almost three years after SMCV filed challenge—Chamber

No. 10 held its oral hearing on the 2006-2007 Rgy&lase!® Four days later, Chamber No. 1
scheduled its oral hearing on the 2008 Royalty Cfase2 May 2013, which then proceeded as

scheduled—Iess than one month after the hearinheR006-2007 Royalty Case, despite the fact that
SMCV had filed the 2008 Royalty Case challenge atmine months latér’

200. On 21 May 2013, less than three weeks after thergeand before Chamber No. 10

had ruled on the earlier-filed 2006-2007 Royaltys€aChamber No. 1 issued the resolution drafted
by Ms. Villanueva in the 2008 Royalty CaS@.The resolution itself leaves no doubt about itthar:

according to the practice of the Tax Tribunal, aotkvroute” on the signature page designates the

initials of the drafting law clerk, after those tife vocal ponenteand the secretary-rapportéli.

Instead of the initials of a law clerk assistinga@tber No. 1, the 2008 Royalty Case lists Ursula

Villanueva’s initials “UV,” confirming that she dfted the resolution®

497

498

499

500

501

502

Ex. CE-648 Email from Ursula Villanueva Arias to Zoraida gita Olano Silva (22 March 2013, 4:02 PM
PET).

SeeEx. CE-79 Evidence of Oral Hearing Report No. 0286-20137EH/5 April 2013).

SeeEx. CE-8Q Natification of Oral Hearing Report No. 0411-26EB/TF (9 April 2013) (scheduling an
oral hearing for the 2008 Royalty Case for 2 May 2013); see alscEx. CE-40, SMCV, Challenge to Tax

Tribunal, 2006/07 Royalty Assessments (12 May 20E®) CE-49 SMCV, Challenge to Tax Tribunal,

2008 Royalty Assessments (10 March 2011).

SeeEx. CE-83 21 May 2013 Tax Tribunal Decision, No. 08252-1-20
Estrada Y 29, 48.

SeeEx. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 M&13),p. 24 (showing initials ofocal
ponente “ZD” (Ms. Zufiiga Dulanto), secretary rapporteurQF (Mr. Flores Quispe), “law clerk” that
prepared the draft resolution “UV” (Ms. Ursula [dihueva), secretary of the Chamber “rmh” (Rosario
Mufioz Hidalgo)).
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Figure 3: 2008 Royalty Case Signature Page

201. The resolution drafted by Ms. Villanueva upheld t@08 Royalty Assessments
adopting the same interpretation of the Mining Lawd Regulations first set out by Mr. Isasi in his
June 2006 Report, namely:

[T]he benefits of legal stability are not granteda general manner to
the owner of the mining activity or any given migiooncession, but
rather in relation to a specific investment project that dlearly
delimited in the Feasibility Study. . while the benefits conferred
under stability contracts go to the owner of theing activity for the
purpose of promoting the investment that develops & concession
or an Economic-Administrative Unisaid benefits apply only to the
activities related to the investment in questidwe, dbject of which is
delimited in the Feasibility Studyvhich, in the present case, is in
reference to the activities related to the “Cerrerdé Leaching
Project.®®

202. The resolutiorexplicitly relied on both Minister Sanchez's November 200teieb
congressman Diez Canseco and Mr. Isasi’'s June R@p6rt as “confirm[ing]” the position that

[tihe stability benefits have not been grantedhe tCerro Verde
N°1, N° 2 and N° 3" mining concession or to theef® Verde
Beneficiation Plant” beneficiation concession, wath regard to any
activity or investment therein, but rather with aed) to a specific
project implemented at said concessions (“Cerrod&ekteaching
Project”), where the objective of that project & éxpand the

%3 Ex. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 M&j ), pp. 14-15 (emphasis added).
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production capacity of copper cathodes obtainedn fraopper ore
heap leaching processes, as specified in the HéagsiBtudy
submitted by [SMCV], which is incorporated in th&tébility
Agreementf®*

203. The resolution provided no guidance on how thierpetation could work in
practice, given the difficulty of segregating theestment program in the 1996 Feasibility Studynfro
later investments in the same integrated mining—uparticularly given that, as the resolution
acknowledged, the 1996 Feasibility Study’s investirgrogram was itself aexpansionof existing
leaching operations?® Equally, the Tax Tribunal did not identify anygréations that clarified how
such segregation should take place—unsurprisingilyce none existe® The resolution also
arbitrarily took the position that SMCV should haasked the DGM to modify the 1996 Feasibility
Study in order to include the Concentratbr-even though a Feasibility Study can only be medifi
“in the course of its execution” and the resolutitzelf acknowledged that SMCV decided to invest in
the Concentrator onlgfter the 1996 Feasibility Study had been fully execut¥d.

204. The resolution further concluded that the Beneficia Concession expansion to
include the Concentrator was irrelevant becausedtirred after the date the contract was signedl, an
because “at the date the stability agreemenivas. signed, the [Beneficiation Concession] was only
authorized to process copper ore through leachifig."This conclusion was simply wrong: the
Beneficiation Concession, like each of MINEM's paays authorizations to process minerals at Cerro
Verde—including Minero Perl’s 1977 special minimght, the 1991 conversion of the special mining
right to the Beneficiation Concession, and subsegagpansions of the Beneficiation Concession—

did not limit the rights granted to a particulangessing method® Indeed, both Minero Pert and

%4 Ex. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 Mag13) (citing Ex. CE-519 MINEM,
Report No. 2004-200MEM/DM (8 November 2005); Ex. CE-534 MINEM, Report No. 156-2006-
MEM/OGJ (16 June 2006)).

%% Ex. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 M&@3), p. 13 (“[FJrom what was indicated

in the [1996] Feasibility Study . . . the objectté project was texpandthe leaching system.”) (emphasis
added).

%% See generallfx. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 M&j.3).

%7 SeeEx. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 Mag12), p. 13 (“[ln the case of
modification but . . . also in the case of an espam of the . . . Feasibility Study, it was necegda
request its approval from the Bureau of Mining.”); see also idp. 12.

%8 SeeEx. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 M&{13), p. 13 (The investments included
in the Feasibility Study were “approved on 23 Noleem1998 . . . while the application for the insttdn
of the plant that gave rise to the ‘Primary SuldidRroject’ occurred in year 2004").

%9 SeeEx. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 M&y1.3), p. 17.

10 Cf. Ex. CE-382 MINEM, Directorial Resolution No. 151-2002-EM/DG21 May 2002) (expanding the
Beneficiation Concession); Ex. CE-10 MINEM, Directorial Resolution No. 339-96-EM/DGM
(5 September 1996)same); Ex. CE-352 MINEM, Directorial Resolution No. 308-96-EM/DGM
(12 August 1996§same); Ex. CE-308 Directorial Resolution No. 140-91-EM/DGM (20 Dedger 1991)
(converting Minero Pert’s special mining right into the Beneficiation Concession); Ex. CE-295 Supreme
Decree No. 002-77-EM/DGM (13 January 1977) (grapkitinero Perd’s special mining right).
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SMCV had processed minerals through leaching amdatfbn simultaneously under those
authorizations from the 1970s until 1994.

205. In the morning of 21 May 2013, the day that Cham¥er 1 issued the resolution

drafted by Ms. Villanueva, the presidinmpcal of Chamber No. 10 hearing the 2006-2007 Royalty

Case, Carlos Moreano, emailed President Olano $aviaquire about the “Cerro Verde file” and

Ms. Villanueva's draft:

Zoraida: A question regarding the Cerro Verde fil¥e were
informed that Ursula Villanueva made a draft thatsweturned to
Chamber 1, Dr. Cayospcal ponentef the 2006/07 Royalty case for
Chamber No. 10] tells me that he will coordinatethwLicette
[Zufiiga, presidingrocal of Chamber No. 1 hearing the 2008 Royalty
case] since we have the same subject niatter.

206. President Olano Silva responded, “l spoke with ttecand she tells me that she has

already coordinated with Luis Cayd:* However, the following day, after Chamber Nos4uied the

resolution drafted by Ms. Villanueva, Mr. Moreanolléwed up again, clearly frustrated at the

President’s attempt to circumvent Chamber No. 10:

Zoraida: . . . the ideal thing would have beenGbamber 1 to hold a
session on the Cerro Verde file after coordinatiitlp us, who have
[a case with] the same subject matter and fromrstmee taxpayer, it
was the right thing to do; as always happens, if we do not call we will
not find out anything**

207. Three days after Chamber No. 1 adopted Ms. Villeasedraft resolution, and two

days after receiving Mr. Moreano’s complaint, Riesit Olano Silva and Ms. Zufiiga called Mr. Cayo,

thevocal ponentef Chamber No. 10, to a meeting to discuss SM@d&se. Mr. Cayo agreed to do

S0, writing:

Dear Zoraida[:] At the end of the day yesterdagckived a call from
Licette to have a meeting now starting at 8:30. Elmv, as | told her,
| have to attend the oral hearings we had alreadgduled for today,
and they are starting early in the morning. Ifgaes well, we should
be finished by 11.00 am. As soon as | finish | witintact you and

Licette®®

511

512

513

514

515

See, e.gEx. CE-457, SMCYV, Petition No. 1487019 to MINEM (27 AugustQ2)).

Ex. CE-650, Email from Carlos Hugo Moreano Valdivia to Zoraidéicia Olano Silva (21 May 2013,
10:05 AM PET).

Ex. CE-65Q0 Email from Zoraida Alicia Olano Silva to Carlosugb Moreano Valdivia (21 May 2013,
10:47 AM PET).

Ex. CE-652 Email from Carlos Hugo Moreano Valdivia to Zoraidlicia Olano Silva (22 May 2013
8:58 AM PET).

Ex. CE-654 Email from Luis Gabriel Cayo Quispe to Zoraidaichd Olano Silva and Licette Isabel
Zufiiga Dulanto (24 May 2013, 8:31 AM PET).
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208. President Olano Silva, in turn, confirmed the megefind asked Mr. Cayo to bring, in
addition to the 2006/07 Royalty Case, “the case fi889-2012"—that is, the 2009 Royalty Case,
which had also been assigned to Chamber No. I dtdginning of 2012:

Luis: Then we will wait for you when you finish yooral reports as
| have a meeting later. Do you have a file numi&89t2012, which
is also on the same subjett?

209. Although the specific substance of President Ol&i@a’s meeting with Mr. Cayo
remains unknown, after this meeting, 30 May 2013—onlgix days later— Chamber No. 10 issued
its resolution regarding the 2006-2007 Royalty Asseents. The resolution copy-pasted almost
verbatim the resolution drafted by Ms. Villanuetattwas previously issued by Chamber No. 1 in the
2008 Royalty Cas¥”

Figure 4: 2006-2007 Royalty Case Signature Page

>,
‘&’_‘; 2l

Sui:rla atora
CQ/TSirag

210. The signature block on Chamber No. 10's resolutionfirms that Chamber No. 10
did not prepare its own resolution, as the workealoes not include the initials of any law clétk.

211. While the Tax Tribunal notified SUNAT of the resban in the 2008 Royalty Case
almost immediately, on 27 May 2013, it did not fiptEMCV of either resolution until over three
weeks later, on 20 June 2073.

16 Ex. CE-655 Email from Zoraida Alicia Olano Silva to Luis Gé# Cayo Quispe and Licette Isabel

Zuiiga Dulanto (24 May 2013, 10:23 AM PET).

17 CompareEx. CE-88 Tax Tribunal, Decision No. 08997-10-2013 (30 M2GL3)with Ex. CE-83 Tax
Tribunal, Decision No. 08252-1-2013 (21 May 2013).

18 SeeEx. CE-88 Tax Tribunal, Decision No. 08997-10-2013 (30 Nef}i3) (last page of the Tax Tribunal
Resolution containing initials of theocal ponentesecretario relator secretaria de la Salabut not the
asesor de la Sa)a

9 gSeeEx. CE-85 Tax Tribunal, Notice No. 007270-2013-EF/40.01 (da&y 2013) Ex. CE-89 Receipt
Notice of Resolutions No. 08252-1-2013 and No. 0829-2013 (20 June 2013).
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2. The Tax Tribunal Dismissed SMCV’s Request to Waiv&enalties and Interest on the
2006-2007 and 2008 Royalty Assessments

212. In light of the Tax Tribunal’s resolutions upholdithe 2006-2007 and 2008 Royalty
Assessments on the basis of Mr. Isasi’'s novel aslrictive interpretation—the first time this
interpretation had been set out in a final admiaiste action—SMCV submitted requests asking the
Tax Tribunal to waive penalties and interest irhbmases?® SMCV'’s requests were based on Article
170 of the Peruvian Tax Code, which provides tlatafties and interest should be waived where
interpretation of the applicable legal provisiorssubject to “reasonable doubt” as a result ofrthei

imprecision, obscurity, or ambiguit§?*

213. Inits requests, SMCV explained that there wasrkt¢aeasonable doubt” relating to
the proper interpretation of the applicable legebvjsions®*?> SMCV first noted that the Tax
Tribunal’'s resolutions were based on a completalyeh interpretation of the Mining Law and
Regulations—in particular, the interpretation sett in Mr. Isasi’'s June 2006 Report—which alone

was sufficient to demonstrate reasonable doubt:

The [Tax Tribunal’s interpretation] on the meaniagd scope of
Articles 82 and 83 of the General Mining Law andides 2, 22 and
24 of its Regulations, highlights the existence aof‘reasonable
doubt” waiving interest and penalties, since aerptetation is only
now made on the supposedly correct meaning of theigions in
guestion in view of different terms used by the riaaker when
referring to the scope of stability guarantees. . .

This new interpretation radically changes the scop# meaning that
has always been given to the aforementioned astidi¢he General
Mining Law and its Regulations, at the doctrinaivas| as case law
level, i.e., that the [Stability Agreement] protethe Production Unit
or Concession as a whole, and not just the path@finvestments

%0 SeeEx. CE-656 SMCV, Letter to the President of Chamber No. ROy@lties 2006/07) (26 June 2013)
Ex. CE-90 SUNAT Letter to Tax Tribunal Chamber No. 1, ResalntNo. 8252-1-2013 (26 June 2013)
see alscEx. CE-658 SMCYV, Supplemental Brief to Tax Tribunal (2006/B@yalty Assessment) (9 July
2013) Ex. CE-659,SMCYV, Supplemental Brief to Tax Tribunal (2008 Rity&ssessment) (9 July 2013).

2L geeCA-14, Tax Code, Supreme Decree No. 133-2013-EF (22 20h8), Art. 170 (“The assessment of
interest . . . or the assessment of penalties tisapplicable if; As a result of the misinterpretatiof a
provision, no amount of the tax debt related tal saterpretation had been paid until the clarifimat
thereof.); id. at Art. 92(g) (summarizing the criteria in Article70 as involving “cases of reasonable
doubt”); CA-8, Authorizing SUNAT to Implement Provisions that Hi#ate the Administration of
Royalties, Law No. 28969 (25 January 2007), Art.('ILhe application of interest or penalties doe$ no
apply in the case of obligations related to theingmroyalty, in the same cases and terms provideatt.
170 of the Tax Code. Nor is it appropriate whendhkgation to pay the mining royalty was breachee
to causes of an objective nature attributable édMimistry of Energy and Mines or to SUNAT.”).

22 geeEx. CE-656 SMCV, Letter to the President of Chamber No. Réy@lties 2006/07) (26 June 2013),
pp. 3-5, 712; Ex. CE-90 SMCYV, Letter to President of Chamber No. 1 (Rogsl2007) (26 June 2013),
pp. 3-5, 7-12.
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committed in the Feasibility Study that constituthe requirement
for the signing of the Agreemertit
214. SMCV also argued, among others, that the Governrhadtrepeatedly confirmed
over the years that stability agreements in gensndl SMCV'’s Stability Agreement in particular
corresponded to mining concessions or units, netip projects, including by accepting significant
voluntary contributions and GEM payments from SMfoWthe entirety of its concessiorfs. SMCV
further pointed out that the Tax Tribunal's own goriresolutions supported the conclusion that

stabilization applied on the basis of concessiansiis>*°

215. Instead of addressing SMCV’'s arguments, on 15 JA@¢3, the Tax Tribunal
arbitrarily rejected both of SMCV’s requests on thmsy procedural grounds that SMCV had not
“put forward” the argument in its initial challeng® This reasoning was completely at odds with
both the Tax Code and the Law on General Admirisgd@rocedure, which required the Tax Tribunal

to consider the applicability of waiver due to r@aasble doubsua sponté?’

216. On 10 October 2013, SUNAT approved SMCV’s 4 OctoBed3 request, under
protest, to enter into a deferral and installmdango jointly pay the 2006-2007 and 2008 Royalty
Assessment¥® Deferral and installment plans allow taxpayersdefer payments for up to six

months, capitalize all assessment amounts owed thetdate that the taxpayer enters into the plan,

%3 SeeEx. CE-9Q SMCYV, Letter to President of Chamber No. 1 (Rogalt2007) (26 June 2013), pp54-
Ex. CE-656 SMCYV, Letter to the President of Chamber No. RGyalties 2006/07), pp. 4-5.

524 SeeEx. CE-90 SMCYV, Letter to President of Chamber No. 1 (Rogalt2007) (26 June 2013), Sections
2.2.12.2.4; Ex. CE-656 SMCYV, Letter to the President of Chamber No. Rby@alties 2006/07), Sections
2.2.1-2.2.4.

% See Ex. CE-90 SMCV, Letter to President of Chamber No. 1 (Rogslti2007) (26 June 2013,
Section2.2.7, Ex. CE-656 SMCV, Letter to the President of Chamber No. Rbyalties 2006/07),
Section 2.2.7.

5% Ex.CE-91, Tax Tribunal, Decision No. 11667-10-2013 (15 JRBA3), p. 5 Ex. CE-92 Tax Tribunal,
Decision No. 11669-1-2013 (15 July 2013), p. 5.

27 geeCA-14, Tax Code, Supreme Decree No. 133-2013-EF (22 2008, Art. 127 (“The decision-making
body is empowered to conduct a full re-examinatidérthe issues of the disputed case, subject matter,
whether such issues have been raised by the igdrgmrties or not, and new verifications shall be
conducted where relevant.”), 129 (“Decisions skall out the points of fact and points of law on afhi
they are based and shall rule on all the quest@ised by the interested party and any othersddigehe
case file, failing which, the final paragraph of Article 150 shall be applicable.”); CA-18, Law of
Administrative Procedure, No. 27444 (2019), Ard B:The content must cover all the questions of fac
and law put forward by those administered, andrstimet proposed by them that have been sua sponte
identified, as long as the administrative authogiyes them a period of not less than five (5) days
express their position and, if applicable, subrhé tvidence they deem relevantSee alsoHernandez
19 103-104, 127-132.

58 Ex. CE-99 SUNAT, Resolution No. 0510170003363 (10 Octob@t3} Ex. CE-664 SMCV, Request
Under Protest to Enter Into Deferral and Installm&tans (2006-07, 2008 Royalty Assessments)
(4 October 2013).
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and then apply interest to the amounts owed urideplan at 80% of the statutory rate established by
Article 33 of the Tax Cod&?

3. Peru’s Courts First Annulled, Then Upheld the 2008Royalty Assessment

i. The First-Instance Contentious Administrative CourtAnnulled the 2008
Royalty Assessment
217. On 19 September 2013, SMCV challenged the Tax Mebuesolutions confirming
the 2008 Royalty Assessment to the Contentious Adtnative Courts, which provide a forum for

judicial review of administrative resolutiorna’

218. While SMCV's claims were pending, on 12 July 20Xdongress enacted Law
No. 30230, incorporating a new Article 83-B to eing Law to provide that, for certain types of
stability agreements, the stability guaranteesyafgalely to the activities . . expressly mentioned in
the Investment Program included in the Feasiblitydy that forms part of the Stability Agreement
the additional activities that may be carried aubssequent to the implementation of the Investment
Program, provided that such activities are . nnested to the objective of the Investment Prdjétt.
In the draft bill, Congress asserted that the miow was intended to “establish a clearer reguator
framework in accordance with the principle of legattainty.®** In particular, Congress asserted that
the existing legal framework did not “stabilize presting assets or investments, nor those
investments that are not included in [fleasibi[$jtud[ies],” and thus that the new provision would
clarify how investors could claim stability for “diional activities” not included in the feasibylit

533

study: In reality, however, there was no such limitationArticle 83, which applied stability

guarantees on the basis of the concession or mimiitg™

219. On 17 December 2014, the 18th Contentious Admatisexr Court decided in
SMCV’s favor in the 2008 Royalty Case, annulling 2008 Royalty Assessments and concluding
that SMCV was entitled to stability for the enti®erro Verde Mining Unif*® After emphasizing the

%29 CA-14, Tax Code, Supreme Decree No. 133-2013-EF (22 20t8) Art. 36; CA-215, Amended Tax
Debt Deferment and/or Installment Plan Regulati@wgerintendence Resolution Ni61-2015/SUNAT
(15 July 2015)Arts. 1.13, 4, 19(c).

%0 See Ex. CE-97, SMCV, Administrative Court Appeal of the Tax Tuital Decision, 2008 Royalty
Assessments (18 September 20TA-18, Law of Administrative Procedure, No. 27444 (2019j. 10.

CA-209, Establishing Tax Measures, Simplification of Rwares, and Permits for Promoting and
Revitalizing Investment in the Country, Law No. 3012 July 2014), Art. 83-B.

32 Ex. CE-823 Congress, Draft Bill Law No. 30230, p. 11.
3 Ex. CE-823 Congress, Draft Bill Law No. 30230, p. 9.
%3 See supré III.C.1.

%% See Ex. CE-122 Contentious Administrative Court, Decision, No7660-2013-CA, 2008 Royalty
Assessment (17 December 2014), p. 26, T 34.
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importance of stability agreements in “attractingestments for the benefit of the countiy'the

court rejected the interpretation adopted by SUMAT the Tax Tribunal:

[Bloth SUNAT and the Tax Court erred in interpretithe legal
stability agreement to be limited to the . . . f@eVerde Leaching
Project” . . . . [Their] interpretation is not supfed by the General
Mining Law or in the Regulations thereof. To thentary, the
benefit . . .IS GIVEN TO THE MINING TITLEHOLDER FOR
THE ACTIVITIES IT CARRIES OUT IN ITS CONCESSIONS
OR ECONOMIC ADMINISTRATIVE UNITS , as set forth in the
fourth paragraph of Article 72 and 83 of the Gehddaning Law
(referring to tax stabilization) and Article 22 tife Regulations of
Title Nine of the General Mining Law; the law does not distinguish
on the benefit it grants, and thus it is bréad.

220. The court further noted that “nowhere does the MjnLaw or its Regulations
provide that the stability guarantees apply onlytiie activities conducted through the project in

which the investment was madé®and clarified that:

The benefit of legal stability (tax, administrativand others) is given
to mining titleholders (individuals and companiés)undertake their
activities, specifically those carrying out miniragtivities, in a

concession or concessions included in an EconordiotAistrative

Unit [.]°%

221. The court then concluded that the Stability Agreetsereferences to the “Cerro

Verde Leaching Project” did not limit the legal peoof SMCV’s stability guarantees or create a

“restricted kind of tax and administrative stakitipn™**

The first through seventh clauses describe thetswhat occurred
from submission of the technical-economic feagipititudy and the
investment plan, through the completion of the stu@nt project,

named the “Cerro Verde Leaching Project” . . .orfkrthese events
and having fulfilled the terms of the Stability Agment and the
General Mining Law and Regulations, i.e., by making investment
and completing it within the established term, thiaing title holder

%% See Ex. CE-122 Contentious Administrative Court, Decision, No7660-2013-CA, 2008 Royalty
Assessment (17 December 2014), p. 22, 1 29.

%87 See Ex. CE-122 Contentious Administrative Court, Decision, No7660-2013-CA, 2008 Royalty
Assessment (17 December 2014), p. 23) {emphasis original); see also idpp. 18-20 (citing Arts. 72,
80, and 85 of the Mining Law and Arts. 1, 14, a2doPthe Regulations).

%% See Ex. CE-122 Contentious Administrative Court, Decision, No7660-2013-CA, 2008 Royalty
Assessment (17 December 2014), pp. 19-20, 1 23.

%9 See Ex. CE-122 Contentious Administrative Court, Decision, No7660-2013-CA, 2008 Royalty
Assessment (17 December 2014), pp. 20-21, 1 25.

%0 See Ex. CE-122 Contentious Administrative Court, Decision, No7660-2013-CA, 2008 Royalty
Assessment (17 December 2014), p. 2,;9d. pp. 21-24, 11 26-31.
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was conferred, among others, tax, exchange rateadministrative

stability benefits>*

222. The court also noted that the amendments madetrimduce Article 83-B of the
General Mining Law several months earlier—whichtfoz first time introduced a provision explicitly
restricting stability benefits to investments désed in the Feasibility Study—reinforced its
interpretation that the earlier stability regime diot contain a similar restrictiGfé Accordingly, the
court concluded that SMCV'’s “activities relatedtte flotation of primary sulfides were covered by
the scope of the legal stability agreement,” angs tthat SUNAT had improperly assessed Royalty

payments, as well as penalties and interest, ag@MgV.>*?

ii. The Appellate Court Reversed the Contentious Admirsitrative Court’s
Decision and Upheld the 2008 Royalty Assessment
223. SUNAT appealed the decision in SMCV'’s favor to Sgperior Court of Justice (the
“Appellate Court”), which reversed the first instencourt’s decision annulling the 2008 Royalty
Assessments on 29 January 286Echoing the novel interpretation first concodbgdMr. Isasi, and
then adopted by SUNAT and the Tax Tribunal, theé\iape Court concluded that:

as laid down by Article 83 . . . of the General Mo Law,
specifically the fourth paragraph and the provisioh Article 22 of
the Regulations . . . it is precise that the camtra benefits arising
from the Stability Agreement lie solely with thelder of the mining
company and covegxclusively and inclusively the investment made
in a specific mining concession, which allows ttablsh by logical
inference that a future investment, subsequent hi» date of
conclusion of the contract, will not be coveredtbg benefits of the
Stability Agreement signed before this latest itwest>*°

224. The Appellate Court also rejected SMCV's requestivtive penalty and interest
charges on the 2008 Royalty Assessments withoutaaajysis on the merits whatsoever, despite

having the obligation to do so, and instead sinqulgpted the Tax Tribunal’s flawed reasoning on the

basis that “review of the appeal on page 1913 ef ddministrative case file indicates that the

%1 See Ex. CE-122 Contentious Administrative Court, Decision, No7660-2013-CA, 2008 Royalty
Assessment (17 December 2014), p. 22, 1 28.

%2 gee Ex. CE-122 Contentious Administrative Court, Decision, No7660-2013-CA, 2008 Royalty
Assessment (17 December 2014), pp. 24-25, 1 3agditt. 83-B of Law No. 30230, published on July
12, 2014) ; id. p. 25, { 33.

3 See Ex. CE-122 Contentious Administrative Court, Decision, No7660-2013-CA, 2008 Royalty
Assessment (17 December 2014), pp. 25-26, 28 §834,

4 SeeEx. CE-137, Appellate Court, Decision No. 7650-2013, 2008 &tyAssessment (29 January 2016).

5 SeeEx. CE-137 Appellate Court, Decision No. 7650-2013, 2008 #&tiyyAssessment (29 January 2016),
pp. 9-10, 19 (emphasis added).
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applicant did not raise the argument on adminiseaappeal.®*® The Appellate Court failed to

acknowledge any of SMCV'’s substantial argumentshispoint>*’

iii. The Supreme Court Upheld the Appellate Court’s Dedion

225. On 23 February 2016, SMCV filed an appeal in cassdiefore the Supreme Court
of Justice (the “Supreme Court”) seeking to annik tAppellate Court’s decisioi’® On
18 August 2017, the Supreme Court upheld the ApfelCourt's decision and dismissed SMCV’s
appeal®®®

226. In its decision, the Supreme Court endorsed Msisanovel interpretation of the

scope of the stability guarantees, holding that:

the scope of the Legal Stability Agreement (or #ifects of the
contractual benefit) . . . “(...)shall apply excuedy to the activities
of the mining company in whose favor the investmemhade”. That
does not mean that the contractual benefit will dglon any of the
mining activities that a mining company perfornahersolely to the
activities resulting from the investment madéat is why the rule
introduces the term “exclusively” in that paragraph

227. The Supreme Court further observed that:

submitting said “Technical/Economic Feasibility &t does not
merely constitute a requirement for execution o€ tBtability
Agreement, but rather . . . a determining factordstablishing and
setting guarantees to be applied for the investimeris concession,
i.e., to determine the scope of the Stability Agreat>*

228. Based on this interpretation, the Supreme Courtétfiothat while there was “no
doubt” that the “Leaching Project of Cerro Verdedswcircumscribed to the Mining and Beneficiation

Concessions, ‘this does not imply that the ‘Prim8uyfide Plant’ can be considered as part of the

546

SeeEx. CE-137, Appellate Court, Decision No. 7650-2013, 2008 &igyAssessment (29 January 2016),
p. 13,7 12.

See Ex. CE-9Q SUNAT Letter to Tax Tribunal Chamber No. 1, Resoh No. 8252-1-2013
(26 June 2013), pp. 2; see alscEx. CE-97, SMCV, Administrative Court Appeal of the Tax Tuitel
Decision, 2008 Royalty Assessments (18 SeptemtE3)20. 3, 1 2.4.

SeeEx. CE-138 SMCV, Supreme Court Appeal of the Appellate Cddecision No. 7650-2013, 2008
Royalty Assessment (23 February 2016).

SeeEx. CE-153 Supreme Court, Decision No. 5212-2016, 2008 Roysdgessment (18 August 2017).

SeeEx. CE-153 Supreme Court, Decision No. 5212-2016, 2008 Royafisessment (18 August 2017),
p. 72, 1 166 (emphasis added).

SeeEx. CE-153 Supreme Court, Decision No. 5212-2016, 2008 Royafisessment (18 August 2017),
p. 64, 1 142.
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investment plan of the ‘Cerro Verde Leaching Projec®® On that basis, the Supreme Court

concluded that the Concentrator was not coveredrihe Stability Agreement?

229. The Supreme Court also held that neither the appraivthe reinvestment of profits
benefit nor the expansion of the Beneficiation Gasiton could “extend the scope” of the Stability
Agreement, because “neither the Feasibility Studyhie first place nor the Investment Plan in the
second place, include [the Concentrator], becduses tis no evidence. . . [that SMCV] initiated the
respective action to include said Plant within theestments Plan of the ‘Cerro Verde Leaching

Project,” per clause 4.2 of the Stability Agreem& The Court was silent on what “action” could
possibly have accomplished this in SMCV'’s casegesitihe investment plan could only be amended
prior to completion—and when SMCV signed the Stabiligéement, it had already completed the

investment plan®

230. The Supreme Court also arbitrarily upheld the AlgpelCourt’s one-sentence refusal
to waive penalties and interest, finding that altijfio the Appellate Court’s decision was “succintt[],
it “expresse[d] the minimum grounds supportingriting,” and thus did not violate SMCV's due
process right to adequate statement of groundsdadial decisions®® Thus, like the Appellate Court,
the Supreme Court failed to consider SMCV’s arguismien the merits—including as to why the issue
had been preserved for appeal, because the Tax Tritghmlld have considered the isssiga

sponte—and failed to provide any reasoning in support®hblding®’

4, Peru’s Supreme Court Failed to Render a Final Decisn on the 2006-2007 Royalty
Assessments, and SMCV Ultimately Withdrew Its Appea

231. On 19 September 2013, SMCYV challenged the 2006-Rayalty Assessments to the
Contentious Administrative Coutt> On 14 April 2016, the Contentious Administrat®@eurt upheld
the 2006-2007 Royalty Assessmenis.

%52 geeEx. CE-153 Supreme Court, Decision No. 5212-2016, 2008 Royattsessment (18 August 2017),
p. 32, 1 32.

%3 SeeEx. CE-153 Supreme Court, Decision No. 5212-2016, 2008 Roya#tyessment (18 August 2017),
p. 34.

%4 SeeEx. CE-153 Supreme Court, Decision No. 5212-2016, 2008 Roya#tyessment (18 August 2017),
1932, 172-173.

%5 See,e.g, Ex. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 Md13), p. 12 (The Feasibility
Study may only be modified “in the course of iteextion” but was “approved on 23 November 1998 . .
while the application for the installation of théamt that gave rise to the ‘Primary Sulfides Prbjec
occurred in the year 2004").

%6 SeeEx. CE-153 Supreme Court, Decision No. 5212-2016, 2008 Roya#tyessment (18 August 2017),
746; see also idf 45-50.

%7 SeeEx. CE-153 Supreme Court, Decision No. 5212-2016, 2008 Royadisessment (18 August 2017),,
pp. 37-38, 11 4590; see alsdHernandez 9 103-104, 127-132.

%8 SeeEx. CE-98 SMCV, Administrative Court Appeal of the Tax Tuibal's Decision, 2006/07 Royalty
Assessment (27 September 2013).
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232. Echoing Mr. Isasi’s interpretation of the scopetld stability guarantees, the court
found that “the benefits of legal stability are gely not granted to the operator of the mining
enterprise or any given mining concession, buterath a specific investment . . . as defined in the

Feasibility Study.®®°

Although the court acknowledged that the Conetotr was part of the
Beneficiation Concession referenced in the Stgbiigreement, it concluded that because the
“expansion” of the Concession occurred after thebiity Agreement entered into force, it did not
explicitly receive stability under the Agreemefit. The court also arbitrarily denied SMCV’s
application for waiver of penalties and interestlemArticle 170 of the Tax Code without considering
the merits of the issue, parroting the Tax Tribisnfhding that the issue had not been raised leeitor

to conclude that SMCV failed to exhaust administeatemedies®?

233. On 2 May 2016, SMCV appealed the Contentious Adstrigiive Court’s decision to
the Appellate Court®® A majority of the Appellate Court dismissed thepaal on 12 July 2017,
substantially echoing the Contentious Administ&t@ourt’s holding. The majority also dismissed
SMCV’s arguments relating to the waiver of penaltid interest’ One judge, in dissent, voted to
remand the case to the Contentious Administratimert; noting that the lower court failed to stdte i
grounds for adopting a “restrictive” interpretatioh the General Mining Law, Regulations, and
Stability Agreement and that “restrictive interpigdns are . . . not necessarily [required] for

regulations that govern . . . contracting, sucthase for legal stability agreemenf§>’

234. On 9 August 2017, SMCYV filed an appeal in cassaliefore the Supreme Codiff.
Three out of the five Justices on the Supreme Cpamel—including two of the Justices who also
heard and dismissed SMCV’'s 2008 Royalty Assessmappeal in cassation—voted to dismiss

SMCV’s claims®’ The two other justices on the panel voted to htimei Appellate Court’s ruling

%9 See Ex. CE-689 Contentious Administrative Court, Decision, No. 89&013, 2006/07 Royalty
Assessments (14 April 2016).

%0 See Ex. CE-689 Contentious Administrative Court, Decision, No. 89&013, 2006/07 Royalty
Assessments (14 April 2016), p. 25, 1 8.8.

%1 See Ex. CE-689 Contentious Administrative Court, Decision, No. 49&013, 2006/07 Royalty
Assessments (14 April 2016), p. 26, 11 9.3-9.5.

%2 See Ex. CE-689 Contentious Administrative Court, Decision, No. 49&013, 2006/07 Royalty
Assessments (14 April 2016), pp. 29-30, 11 12.8:12.

%3 gSeeEx. CE-144 SMCV, Appellate Court Appeal of the AdministratiCourt Decision (2 May 2016).

%4 SeeEx. CE-274 Appellate Court, Decision No. 48, File No. 762@3 (12 July 2017); see idp. 27, 1 20
(finding that SMCV'’s application for waiver of pdtias and interest was “not invoked in the appeal
[before the Tax Tribunal]” and was thus “groundl8ss

%5 Ex. CE-274 Appellate Court, Decision No. 48, File No. 7649-23q12 July 2017), pp. 31, 34, 11 8.1-8.4.

6 SeeEx. CE-697, SMCV, Appeal to the Supreme Court of the Appelli@ourt Decision (2006/07 Royalty
Assessment) (9 August 2017).

%7 See Ex.CE-739 Supreme Court, Decision, No. 18174-2017 (2006/07yaRp Assessments)
(20 November 2018), pp. 1-35.
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and issued a separate opinion to that efféctUnder Peruvian law, four votes in favor are neaeg

for the Supreme Court to render a decision in aatamn casé® If fewer than four justices concur,
the Court must summon an additional justice ongastand schedule a new hearing for the parties to
argue their case with the additional justice otiges presemt’® Thus, the case concerning the 2006-

2007 Royalty Assessments remained unresolved pgndirearing’’*

235. In February 2020, SMCV applied to withdraw its agp® the Supreme Court to
comply with the waiver requirement under the TPAa@nnection with Freeport’s filing of a notice of
arbitration®”? At that point, SMCV had no knowledge of the votieat had already been issued on
the appeal or that the case was to be scheduled-fogaring. The case then formally concluded on
7 October 2020, when the Supreme Court approved\B$/@ithdrawal®>’® The Supreme Court did
not notify SMCV of the justices’ votes and opiniamstil 29 December 202U*

236. Once received, these opinions revealed that tlee thustices that voted to uphold the
decision adhered to Mr. Isasi’s interpretation, addoding that the “Technical/Economic Feasibility
Study . . . determine[d] the scope of the Stabiligreement.*’> The three justices also upheld the
Appellate Court’'s summary refusal to waive pensltéad interest, despite acknowledging that “the
[Appellate Court] failed to provide exhaustive re@isig on this issue,” because they held that SMCV
failed to meet “the condition set forth in the. legal provision” and raise this issue on admiaiste

appeaf’®

%8  See Ex. CE-739 2 Supreme Court, Decision, No. 18174-2017 (2006Rdyalty Assessments)
(20 November 2018), pp. 35-48.

%9 CA-203, Single Unified Text of the Organic Law of the diary (2014), Art. 141 (“In the Chambers of
the Supreme Court, four assenting opinions givetdosa decision.”).

0 CA-203, Single Unified Text of the Organic Law of the i@y (2014), Art. 144 (“In the event of failure
to achieve a majority vote, the underlying pointdispute shall be published and communicated, under
penalty of nullity. In the resolution itself, thadbe with the casting vote shall be called upoough the
expedited procedure and a date and time shalltdersthe hearing of the case by said Judge.”).

51 CA-203, 2014 TUO of the Organic Law of the Judiciary,.Ad1(“In the Chambers of the Supreme Court,
four assenting opinions give rise to a decision.”); id., Art. 144 (“In the resolution itself, the Judgé&mwthe
casting vote shall be called upon through the eixpegrocedure and a date and time shall be sehéor
hearing of the case by said Judge.”); id., Art. 145 (“In cases of failure to obtain a majpropinion or of
disqualification of one or more judges, the Prasiddall call on judges with the same specializafiom
other Chambers, if any, or else Judges from chambith another specialization, in sequence frorstlea
to most senior in the order of priority establistgthe corresponding Executive Board.”).

2 SeeEx. CE-242 SMCV, Withdrawal, 2006/07 Royalty Case, Docket 14-2017 (27 February 2020).

573 SeeEx. CE-789 Supreme Court, Resolution Approving SMCV’s Witldal, No. 18174-2017 (2006/07
Royalty Assessment) (7 October 2020).

" SeeEx. CE-794 Supreme Court, Decision, No. 18174-2017 (2006/0yaRp Assessment) (notified to
SMCV 29 December 2020).

5 Ex. CE-739 Supreme Court, Decision, No. 18174-2017, 2006/0yaRp Assessments (20 November
2018), pp. 26-27, T 20-22.

6 Ex. CE-739 Supreme Court, Decision, No. 18174-2017, 200620yalty Assessments (20 November
2018), p. 34, 1 29.
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237. The two remaining justices on the panel voted touarthe Appellate Court’s

decision, concluding that:

[T]he ruling has omitted a decision on the issia the stability was
granted to the beneficiation concession and tlealse of that, with
the incorporation of the Sulfides Plant, approved irectorial
Resolution No. 056-2007-MEM/DGM, the extension ofiet
[stability] guarantee operated as a matter of’faw.

238. The two justices voting to annul the Appellate Gsudecision also found that the
Appellate Court had failed to provide grounds ipmart of its reasoning on multiple other counts,
including failing to identify the legal bases fas iopinion, failing to identify the relevant clagsef
the Stability Agreement, and failing to addresseoéirguments SMCV raised on app&alMoreover,
they concluded that the Appellate Court failedriizipret the proper scope of Article 170 of the Tax
Code, including whether the Tax Tribunal should ehagsessed SMCV'’s entitlement to a penalties

and interest waivesua sponte

[T]he Court of Appeals’ ruling has not addresseinmant's request
that it analyze the scope of article 170 of thegeinConsolidated
Text of the Tax Code. According to the claimahg Tax Tribunal
had the independent obligation to verify this claoioe to the fact
that [Article 170] created a legal mandate that oid need to be
invoked by the oblige&?®

239. The two justices thus voted to annul the Appel@2dart’s decision on the ground that

the Appellate Court’s decision failed to “resolet . . wrongs invoked in [SMCV’s] appeaf®

0. AFTER A LONG DELAY , SUNAT ASSESSEDADDITIONAL ROYALTIES AGAINST SMCV FOR
2010, 2011, 2012, AND 2013, DESPITE THE STABILITY AGREEMENT AND SMCV’S
PARTICIPATION IN THE GEM REGIME

1. SUNAT Assessed Further Royalties against Ore Procg=d in SMCV’s Flotation
Plant in 2010-2011

240. Between June 2011 and April 2016, SMCV did not irec@ny additional Royalty
Assessments from SUNAT! perhaps because of SMCV'’s participation in the GEduntary

contribution regime. But on 13 April 2016— only nibs before the six-year statute of limitations for

"7 SeeEx. CE-739 Supreme Court, Decision, No. 18174-2017, 2006/0yaRpAssessments (20 November
2018), p. 46, § 2.12.

58 SeeEx. CE-739 Supreme Court, Decision, No. 18174-2017, 2006/0yaRp Assessments (20 November
2018), pp. 46-47.

79 SeeEx. CE-739 Supreme Court, Decision, No. 18174-2017, 2006/0yaRpAssessments (20 November
2018), pp. 46-47, 1 2.15.

%80 SeeEx. CE-739 Supreme Court, Decision, No. 18174-2017, 2006/0yaRp Assessments (20 November
2018), p. 47, 1 2.17.

%81 gsegTorreblanca § 92.
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assessments expired—SUNAT issued royalty assessmagainst SMCV for 2010 and the first three
quarters of 2011 (together with penalties and ésterthe “2010-2011 Royalty Assessment§?).
Along with the royalty assessments, SUNAT agairessad penalties of 10% of the unpaid royalties
and additional penalties for SMCV’s failure to fiteyalty declarations and, for the first time, for
SMCV'’s failure to prove that it kept a separatecaeting for the Concentrator, which SUNAT argued
SMCYV was required to do under Article 22 of the Ragjons—even though Article 22 clearly only
requires separate accounts for stabilized and tatiliged concessior’8> SUNAT imposed interest
on the unpaid royalties and penalties at the rafiel®% per annum running from the dates SUNAT
asserted SMCV should have filed each monthly rgydéclaratiorr®* By the time SUNAT issued the
2010-2011 Royalty Assessments, penalties and sitaleeady comprisedearly half of the overall
value, which totaled US$80,224,271 in royalties &i8$76,629,050 in penalties and interdst. To
support the assessments, SUNAT again took the igosthat “the benefits of the [Stability
Agreement] . . . do not cover the production arld emineral concentrates produced in the primary

sulfides plant[.]*®

241. On 11 May 2016, SMCV submitted a request for reiclemation for the 2010-2011
Royalty Assessments, also requesting in the aliemthat SUNAT waive penalties and interest based
on “reasonable doubt” in the interpretation of Miming Law.>®®" Among others, SMCV explained
that Peruvian public officials, Peruvian courts,NAT, and leading experts in the field had repeatedl
shared SMCV's interpretation that stability guaesst were granted to entire concessions or mining

units, and mining companies had consistently agpliéor over 15 years®

242. On 29 December 2016, SUNAT rejected SMCV'’s reqfmsteconsideration, again
reiterating Mr. Isasi's interpretation by concluglithat “the benefits of legal stability [] are grad

. in relation to a specific investment, wittdafined plan and an expected production of copper

%2 SeeEx. CE-142 SUNAT, 2010/11 Royalty Assessments.

%83 SeeEx. CE-688 SUNAT, Fine Resolution No. 052-002-0006603 to-082-0006645 (2010/11 Royalty
Assessments) (13 April 2016Ex. CE-150, SUNAT, Resolution No. 0150140013036, 2010/11 Rgya
Assessments, pp. 114, 122-125.

%84 SeeEx. CE-142 SUNAT, 2010/11 Royalty Assessments, Annex No. 1; Spiller and Chavich, Appendix J
(establishing the 14.6% effective interest rate).

SeeAnnex A: Administrative Proceedings.
%6 Ex. CE-142 SUNAT, 2010/11 Royalty Assessments, Annex No. 1.

%7  See Ex. CE-146 SMCV, Reconsideration Request of SUNAT, 2010/11ydRg Assessments
(11 May 2016), pp. 37-39, 68-85, 1 3.3, 4414112; see alsadCA-8, Authorizing SUNAT to Implement
Provisions that Facilitate the Administration ofyRtiies, Law No. 28969 (25 January 2007), Art. “Thé
application of interest or penalties does not ajplyre case of obligations related to the minioggity, in
the same cases and terms provided in Article 176hef Tax Code. Nor is it appropriate when the
obligation to pay the mining royalty was breachee tb causes of an objective nature attributabléeo
Ministry of Energy and Mines or to SUNAT.”).

%8 See Ex. CE-146 SMCV, Reconsideration Request of SUNAT, 2010/1bydRy Assessments
(11 May 2016), pp. 37-39, 68-85, 11 3.3, 4.4.1324.

585
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cathodes, clearly delimited in the Feasibility Stttf® SUNAT also rejected SMCV’s request to

waive penalties and interest.

2. The Tax Tribunal Upheld SMCV’'s 2009 and 2010-2011 &alty Assessments in
Proceedings Marred by Conflicts of Interest, Extrene Delays and Other Procedural
Irregularities

243. On 22 March 2017, SMCV challenged SUNAT’s 2010-2(Rdyalty Assessments
before the Tax Tribunal (the “2010-2011 Royalty €38 At this point, SMCV's challenge to the
2009 Royalty Assessments—filed on 16 January 201&3-Heen pending for ovéive yearswithout
a resolution, and reassigned to several differdrambers before ultimately being assigned to
Chamber No. 2 (the “2009 Royalty Cas&®. In May 2018, the Tax Tribunal’'s Technical Office
assigned the 2010-2011 Royalty Case to Victor Mbjiimacondor as/ocal ponenté® Mr. Mejia
Ninacondor had joined the Tax Tribunal only daydiea and sat in Chamber No. 1 alongside two of

the sameocalesthat had issued Ms. Villanueva’s draft upholding #8008 Royalty Assessmetit.

244. Mr. Mejia Ninacondor was no stranger to Cerro Viardase: not only had he worked
in the SUNAT department that initially confirmedetB010-2011 Royalty Assessmetitshut he had
actually represented SUNAT in SMCV'’s appeal of #©6-2007 Royalty Assessments before the

%9 Ex.CE-150 SUNAT, Resoluton No. 0150140013036, 2010/11 HMRgya Assessments
(29 December 2016), p. 70.

0 See Ex.CE-150, SUNAT, Resolution No. 0150140013036, 2010/11 RygyaAssessments
(29 December 2016), pp. 125-131, 1 3.4.4.

%1 SeeEx. CE-151, SMCV Appeal of SUNAT, 2010/11 Royalty Assessnm@ March 2017).

2 geeEx. CE-62 SMCV, Appeal of SUNAT 2009 Royalty Assessment8 January 2012)Ex. CE-179
SMCV, Submission Requesting Suspension of Proce@@®e June 2018), p. 1 (summarizing case
assignment history and transfer between Chamberl@ao Chamber No. 5 and finally, to Chamber
No. 2).

%3 SeeEx. CE-177, MEF, Supreme Resolution No. 013-2018-EF (4 Mag&0Art. 1 (appointing Victor
Mejia Ninacondor asocal); CE-194, Tax Tribunal, Decision No. 06575-1-2018 (28 Aug2@18), p. 41
(denoting Victor Mejia Ninacondor ascal ponente

%4 CompareEx. CE-83 21 May 2013 Tax Tribunal Resolution No. 0825201-2, 2008 Royalty Case
(decided byocalesZuiiiga Dulanto, Amico de Casas, and Ramirez Mio); with CE-194, 28 Aug. 2018 Tax
Tribunal Decision No. 06575-1-2018, 2010/11 Roy&lgse (decided byocalesZufiiga Dulanto, Ramirez
Mio, and Mejia Ninacondor).

%5 See Ex.CE-227, Linkedin Profle of Mr. Victor Mejia Ninacondor, also available at
https://pe.linkedin.com/in/m-victor-mejia-ninacomeB53b43109; see also Ex. CE-18  SUNAT,
Resolution No. 143-2001/SUNAT (27 December 2001ixter Mejia Ninacondor held the position of
Ejecutor Coactivo, Intendencia Regional Lambayeque); Ex. CE-33 SUNAT, Resolution No. 212-
2009/SUNAT (6 October 2009) (Victor Mejia Ninacondweld the position of Fedatario Titular de la
Intenckncia Regional Ica); Ex. CE-107, SUNAT Resolution No. 080-2014/SUNAT (18 March 2p1
(Victor Victor Mejia Ninacondor held the position of Ejecutor Coactivo, Intendencia Lima); Ex. CE-129
SUNAT, Resolution No. 011-2015-SUNAT/600000 (18 Mea2015) (Victor Mejia Ninacondor held the
position of Supervisor de la Seccion de Cobranz®figna y Soporte Il (e), Divisiobn de Cobranza de
Oficina y Soporte, Gerencia de Cobranza, Intendehicha and Jefe de la Seccion de Cobranza de Campo
I, Divisién de Cobranza«dCampo, Gerencia de Cobranza, Intendencia Lima); Ex. CE-216 Tax Tribunal,
Meeting Transcript No. 2019-03 (14 January 2019)2 (flisting Victor Mejia Ninacondor holding the
position of Auditor Resolutor de la Division de Reunaciones Il de la Intendencia de Principales
Contribuyentes Nacionales de la SUNAT)
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Appellate Courf® Citing this blatant conflict of interest, on 2an& 2018, SMCV requested that
Mr. Mejia Ninacondor recuse himself from the 2010-2 Royalty Case on the grounds that he failed

to meet the most basic requirements of independemdémpartiality®’

245.  According to the Tax Tribunal's procedural ruldse Plenary Chamber—made up of
all thevocales—should have convened to discuss SMCV’s requestreefoting on it>*® However,
President Olano Silva quickly intervened, justlas lsad done in the 2008 Royalty Case. On the very
same day that SMCYV filed its request for recusahaGCastro Arana, head of the Technical Office,
sent President Olano Silva draft minutes of thengalg meeting, stating that SMCV'’s “petition for
self-recusal was deliberated and it wenimouslyagreed that the petition for self-recusal that was
fled was inadmissible”—despite the fact that thkenBry Chamber had not even conver€d.

Attaching the draft, Ms. Castro Arana wrote:

Sent: Wednesday, 20 June 2018, 8:32 pm
Subject: Plenary Chamber Resolution — Recusal vs. MN Cerro
Verde.doc

Dr: | am sending you the file. | went to see you pou had already
left. We'll discuss early tomorrow. Giffd
246. The next morning around 11:00 a.m., Ms. Castro Arsent President Olano Silva a

slightly revised version of the minutes, notingtttthe changes [are] marked in yellow,” suggesting
that the two had already discussed the draft andioas®® Like the first draft, the revised draft
minutes stated that Mr. Mejia Ninacondor was naiflecied based on a narrow, literal interpretation
of the Law on General Administrative Procedure,chitprovided that s&ocalmust be recused if he or
she previously worked for amdministradé—i.e., anyone who could be subject to an administrative

proceeding—or a “third party” to the proceedffy. Despite SUNAT’s adversarial position in the

%6 SeeEx. CE-694 Contentious Administrative Court, Entry of Appaaces, 2006-2007 Royalty Case

(3 January 2017), p. 3.
%7 SeeEx. CE-18Q SMCV, Submission Requesting Removal of Judge Nimdoo (20 June 2018), pp. 3-4.

%% SeeCA-120, Tax Tribunal, Plenary Chamber Order No. 08-20D5 April 2005), p. 13 (“After studying
the briefs and documents submitted in the plenesgien, the plenary chamber will decide whetherabr
the abstention is to be admitted, regardless oftlvélneit was raised by the Vocales or by the taxpaye
[administrado].”); see alsdCA-231, Single Unified Text of the Law of General Admiméive Procedure,
Supreme Decree No. 006-2017-JUS (1 June 20d7)yt Art. 111.1 (“Minutes are drawn up of each
session, which contain a list of attendees, as agethe place and time it was held, the agendasjteath
resolution adopted separately, with mention of ftbren and meaning of the votes of all participants.”
Art. 111.3 (*Each set of minutes, after being apprh is signed by the Secretary, the Chairmanhbget
who have voted individually and by those who regjit€$.

59 Ex.CE-714 Acta de Sala Plena — Abstencién vs MN Cerro Veattached to email from Gina Castro
Arana to Zoraida Alicia Olano Silva (20 June 208:82 PM PET), p. 4 (emphasis added).

60 Ex. CE-713 Email from Gina Castro Arana to Zoraida Aliciaa® Silva (20 June 2018, 8:32 PM PET).
€1 Ex. CE-715 Email from Gina Castro Arana to Zoraida Aliciaa® Silva (21 June 2018, 11:01 AM PET).

802 Ex. CE-716 Acta de Sala Plena — Abstencion vs. MN Cerro Veattached to Email from Gina Castro
Arana to Zoraida Alicia Olano Silva (21 June 201B01 AM PET), pp. 4 seeCA-231, Single Unified
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proceeding before the Tax Tribunal, the draft mesutoncluded that there was no basis for recusal

because SUNAT did not qualify asdministradd or “third party to the proceedings,” but was an

“administrative authority®® Twenty minutes later, President Olano Silva fooked the draft to the

vocalesinforming them that it contained the “draft minsifer today's meeting at 5pm” and stating to

“please let me know if you agre&*

247. Severalocalesresponded almost immediately to voice their disement:

Subject: RE: draft self-recusal minutes

Dear Zoraida: Regarding the above-mentioned subjeet the
Chamber No. 5 vocales, do not agree with the ceimhuand legal
grounds regarding Assumption 5 of Article 88 of Liaav on General
Administrative Procedure [the provision listing atbnships
requiring recusal]. We will leave it up to you tetdrmine whether
we should send you our vote or whether it wouldnkeessary to
meet [and discuss{®

Instead of discussing the issue in plenary sessitinthe benefit of all th@ocalespresent, President

Olano Silva asked theocalesto “let me know which way the vote is going scahcstart working on

the draft resolution®® The dissentingocalessent a first draft of their dissenting vote a feours

later and the final draft at noon the next Gay.

603

604

605

606

607

Text of the Law of General Administrative Procedusapreme Decree No. 006-2017-JUS (1 June 2017),
Art. 97(5) (“Any authority who has decision-makipgwer . . . must refrain from participating in neast .

.. in the following cases . . . . When he/shedrdsas had in the past twelve (12) months a relskiip of
service or subordination with any of thdministradosor third parties directly involved in the matter, if
he/she had a business agreement with any of the parties.”); id. at Art. 97(6)(a) (“When reasons arise that
disturb the function of the authority, the lattfay the sake of decorum, may recuse himself/hetsglf
means of a duly substantiated resolution. . . a)thénevent that the authority is a member of aegidite
body, the latter must accept or deny the request.”)

SeeEx. CE-716, Acta de Sala Plena — Abstencion vs. MN Cerro Veatktched to Email from Gina
Castro Arana to Zoraida Alicia Olano Silva (21 J2048, 11:01 AM PET), pp. 4-5 (“[A]llthough SUNAT
is a party in the appeal proceeding, it cannotdresiclered as the “third party” or aadministradd since
those “concepts . . . differ[] from that of the Auhistration.”).

Ex. CE-717, Email from Zoraida Alicia Olano Silva to theocales(21 June 2018, 11:21 AM PET);
Ex. CE-718 Draft Abstention, Attachment to Email from Zoraidlicia Olano Silva to the vocales (21
June 2018, 11:21 AM PET).

Ex. CE-719 Email from Gabriela Patricia Marquez Pachecodmifla Alicia Olano Silva (21 June 2018
11:38 AM PET); see alscEx. CE-716 Acta de Sala Plena — Abstencion vs. MN Cerro Veatiached to
Email from Gina Castro Arana to Zoraida Alicia Gdeilva (21 June 2018, 11:01 AM PET), p. 4.

See Ex. CE-720 Email from Zoraida Alicia Olano Silva to GabrieRatricia Marquez Pacheco
(21 June 2018, 11:57 AM PET).

See Ex. CE-721, Email from Gabriela Patricia Marquez Pacheco foraila Alicia Olano Silva
(21 June 2018, 3:48 PM PET) (“Dear Zoraida: Theevot the Chamber 5 Vocales (Amico, Terry and
Marquez) with regard to the Plenary Chamber issubeorecusal of the Vocal Mejia attached hereto.”);

Ex. CE-722 Email from Gabriela Patricia Marquez Pachecodmifia Alicia Olano Silva (June 22, 2018,
12:11 PM PET) (“Dear Zoraida: I'm attaching theafitext of the Dissenting Vote, coordinated witle th
Vocalesof Chamber 7 (Barrantes and Melendez), in ordeiitfto be considered in the minutes of the
Plenary Chamber. Self-Recusal of tecal Mejia. The aforementioned Vote was cast by thiviehg
Vocales Amico, Barrantes, Marquez and Meléndez.”); Ex. CE-723 Draft Dissenting Vote, Attached to
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248. Alittle over two hours after receiving the finadaft of the dissenting vote—and still
only two days after SMCV’s request—the Plenary Chamvoted to reject SMCV’s recusal
request® The final resolution was identical to the revisidft Ms. Castro prepared with President
Olano Silva, with the exception of the dissentimgevand several paragraphs added to respond to the

509 |t affirmed the dubious conclusion that recusaswnot

arguments of the dissentingpcales
required on the ground that “SUNAT is not a pagyaaadministradoin the proceedings] but rather
as the administrative authoritie. it acts from beginning to end in the exercisetlué public
prerogatives that have been conferred to it bylegislation.®® The resolution further took the
position that SMCV’s request based on thgectiveconflict arising from Mr. Mejia Ninacondor’s
prior roles could be set aside because he did faeitthat exercising competent jurisdiction in this
case should undermine the honorability and prowity which he is called upon to exercise his
duties,” and that SMCV's “petition ha[d] failed fwrove any reason that could result in such an
alteration[.]®*! By contrast, the dissentingrcalesconcluded that SUNAT should be considered an
“administradd for purposes of the challenge proceedings in20&0-2011 Royalty Case, explaining

that:

SUNAT does have legitimate interests or rightsijike be affected,
which is admitted even by the very same Tax Codeijt @rants
SUNAT, from the commencement of said instance odwte right
to file an answer to the appeal, produce meansviferce and
engage in all other acts deemed applicable, theedoying it to
defend the resolution it issued and which is beipgealed since an
overturned resolution would negatively affect tlodlection of taxes
under its administration.

In this sense, the conditions in favor of self-saduare fully met ...
and the aforementioneacal should thus recuse himself from taking
cognizance of Case No. 4689-20£%."

Email from Gabriela Patricia Marquez Pacheco tcaiftar Alicia Olano Silva (22 June 2018, 12:11 PM
PET).

608 SeeEx. CE-181 Tax Tribunal, Rejection of SMCV’s Request for Rempwlinutes of Plenary Council
Meeting No. 2018-20 (22 June 2018).

609 CompareEx. CE-716 Acta de Sala Plena — Abstencion vs. MN Cerro Vattached to Email from Gina
Castro Arana to Zoraida Alicia Olano Silva (21 Jw@18, 11:01 AM PETwith Ex. CE-181 Tax
Tribunal, Rejection of SMCV’s Request for Remowdinutes of Plenary Council Meeting No. 2018-20
(22 June 2018).

10 Ex. CE-181, Tax Tribunal, Rejection of SMCV's Request for RemiovMinutes of Plenary Council
Meeting No. 2018-20 (22 June 2018), p. 5.

61 Ex. CE-181, Tax Tribunal, Rejection of SMCV's Request for RemiovMinutes of Plenary Council
Meeting No. 2018-20 (22 June 2018), p. 7.

612 SeeEx. CE-181 Tax Tribunal, Rejection of SMCV’s Request for Rempwlinutes of Plenary Council
Meeting No. 2018-20 (22 June 2018), pp. 9-10.
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249. Tellingly, less than three months later, the Government amended the Tax Code to
require vocales to abstain from participating in proceedings if they had worked for SUNAT within the

last 12 months and “directly and actively” participated in the SUNAT proceedings at issue before the

Tax Tribunal—a revision that effectively confirmed Mr. Mejia Ninacondor’s conflict of interest.®*®

250. The Tax Tribunal ultimately scheduled hearings for both the 2009 Royalty Case and

the 2010-2011 Royalty Case on 9 August 2018, even though the former had been filed over five years

614

earlier than the challenge to the 2010-2011 Royalty Assessment.”" On 15 August 2018, a mere six

days after the hearing, Chamber No. 2 issued a resolution confirming SUNAT’s 2009 Royalty
Assessments.®™® The resolution again adopted Mr. Isasi’s interpretation and copied nearly verbatim

the section on the scope of the Stability Agreement of the original Chamber No. 1 resolution drafted

by Ms. Villanueva confirming the 2008 Royalty Assessments.®*®

251. The Tax Tribunal also rejected SMCV’s request to waive penalties and interest on the
spurious ground that Article 170 required reasonable doubt with respect to a rule, and that “this
dispute did not originate in a doubt arising from the interpretation of the scope of Article 83 of the
General Mining Law or Article 22 of its Regulations, but in the verification of the scope of the

[stability] agreement executed.”®’ SUNAT’s own assessment plainly contradicted this conclusion,

since it listed the General Mining Law and Regulations as part of its “support and legal basis™:**®

Figure 5: SUNAT, 2009 Royalty Assessments

II. SUPPORT AND LEGAL BASIS:
From the analysis of the corresponding legal norms and the Agreement of Guarantees and Measures for the Promotion of Investments signed by the Peruvian State and
the taxpayer, the latter guarantees the taxpayer the benefits granted in articles 72, 80 and 84 of the General Mining Law.

LEGAL BASIS:

Article 7; Article 8; Article 44; Article 72; Article 78; Article 80; Article 82; Article 83; Article 84. Article 85; Article 86; Title Nine of the SINGLE UNIFIED Text of
the General Mining Law, approved by Supreme Decree No. 014-92-EM.

Article 1; Article 2; Article 5; Article 10; Article 14 Article 15; Article 16; Article 17; Article 18; Article 19; Article 20; Article 22; Article 30; Article 31 of the
Regulations to Title Nine of the General Mining Law approved by Supreme Decree No. 024-93-EM.

Clause One, Clause Two, Clause Three, Clause Four, Clause Five, Clause Six, Clause Seven, Clause Eight, Clause Nine, Clause Ten, Clause Eleven of the Agreement of
Guarantees and Measures for the Promotion of Investments signed by the Peruvian State and the taxpayer.

613 See CA-238, Amendments to the Tax Code, Legislative Decree No. 1421 (12 September 2018); CA-14,

Tax Code, Supreme Decree No. 133-2013-EF (22 June 2013), Art. 100 (as amended by Legislative Decree
No. 1421).

See Ex.CE-185, Tax Tribunal, Notice of Oral Hearing No. 1170-2018-EF/TF, 2010/11 Royalty
Assessments (18 July 2018) (hearing on the 2010/11 Royalty Assessments scheduled for 9 Aug. 2018 in
Chamber 1); Ex. CE-183, Tax Tribunal, Notice of Oral Hearing No. 1065-2018-EF/TF, 2009 Royalty
Assessments (6 July 2018) (hearing on the 2009 Royalty Assessments scheduled for 9 Aug. 2018 in
Chamber 2).

15 See Ex. CE-62, SMCV, Appeal of SUNAT 2009 Royalty Assessments (12 January 2012); Ex. CE-188,
Tax Tribunal, Chamber 2 Decision No. 06141-2-2018 (15 August 2018).

Compare Ex. CE-188, Tax Tribunal, Chamber 2 Decision No. 06141-2-2018 (15 August 2018), pp. 8-33,
with Ex. CE-83, Tax Tribunal, Decision No. 08252-1-2013 (21 May 2013), pp. 5-20.

Ex. CE-188, Tax Tribunal, Chamber 2 Decision No. 06141-2-2018 (15 August 2018), p. 31 (emphasis
added).

618 Ex. CE-54, SUNAT, 2009 Royalty Assessments (27 June 2011), Annex No. 1.

614

616

617
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252. The Tax Tribunal’s findings were also entirely ade with itsown analyses, which
interpreted the scope of the Stability Agreemeisebeon “the provisions in Article 83 of the General
Mining Law and Articles 22 and 24 of the Regulasion . [which] state that . . . the Feasibility®t .

.. will serve as a basis for determining whicheisivnents are the subject of the contréict. The Tax
Tribunal further took the position that even if tmerpretation of the Mining Law or Regulations
were at issue in the case, “the aforementionedsrate clear when establishing the scope of the

agreements executed under their protectféh.”

253. On 28 August 2018, less than two weeks after CharNloe 2 confirmed the 2009
Royalty Assessment, Chamber No. 1 also confirmedAIUs 2010-2011 Royalty Assessments, again
adopting Mr. Isasi’s interpretation and copying nheaserbatim the section on the scope of the
Stability Agreement from the resolution in the 2G081 2009 Royalty Casés.

254. In addition, relying on similar reasoning as thppleed by Chamber No. 2 on the
2009 Royalty Assessment, Chamber No. 1, rejecte@\8EMrequest to waive penalties and interest
for the 2010-2011 Royalty Assessments on the spsigpound that there was no “reasonable doubt”
related to the Mining Law or Regulations, and thal uncertainty relating to the scope of the
Stability Agreement, as opposed to the law, coubd tnigger an entitlement to a waiver under
Article 170.°% As with the decision regarding the 2009 Royaltsséssment, the Tax Tribunal’s
findings were entirely at odds with issvn analysis in the very same decision, which was basean

interpretation of the Mining Law and Regulatidfs.

619 Ex. CE-188 Tax Tribunal, Chamber 2 Decision No. 06142028 (15 August 2018), p. 20; see also, e.g
Ex. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 Md&a12), pp. 12t7; Ex. CE-46 SUNAT,
Resolution No. 055-014-0001394/SUNAT, 2008 RoyaAkgessments (31 January 2011), p. 32.

620 Ex. CE-188 Tax Tribunal, Chamber 2 Decision No. 06141-2-2(IBAugust 2018), p. 37.

2L CompareEx. CE-194 Tax Tribunal, Decision No. 06575-1-20, 2010/1ly&tty Assessments (28 August
2018), p. 21 (“[T]he benefits of legal stabilityeanot granted in a general manner to the ownehef t
mining activity or any given mining concession, lbather in relation to a specific investment projeat
is clearly delimited in the Feasibility Study, whiin this case is “Cerro Verde Leaching Projeaiviih
Ex. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 May13), pp. 14i5; Ex. CE-188 Tax
Tribunal, Chamber 2 Decision No. 06141-2-2018 (Ligust 2018), p. 24.

622 Ex. CE-194 Tax Tribunal, Decision No. 06575-1-20, 2010/1ly&lty Assessments (28 August 2018),
p. 29 (“In this case . .the disputenas focused on determining the scope of the [l8taBigreement], in
order to establish whether the extraction of onésnided for the “Primary Sulfide Project” . . piotected
by stability and, consequently, whether or notappellant was obliged to pay the Mining Royalty $aid
ores, since such dispute, as has been analgizbdot originate from a misinterpretation of Atgc83 of
the General Mining Law or Article 22 of its regulations; in this case the existence was not found of a
reasonable doubt in relation to said ruléisat could have led to a misinterpretation theresf would
happen if they were imprecise, ambiguous or obsemphasis added).

623 Ex. CE-194 Tax Tribunal, Decision No. 06575-1-20, 2010/1ly&lty Assessments, (28 August 2018), p.
18 (“[T]he provisions in Article 83 of the Genelining Law and Articles 22 and 24 of the Regulason
. [which] state that . . . the Feasibility Study. will serve as a basis for determining whicheistynents are
the subject of the contract.”); see also, e.gEx. CE-83 Tax Tribunal, Decision No. 08252-1-2013 (21 May
2013), pp. 1115; Ex. CE-46 SUNAT, Resolution No. 055-014-0001394/SUNAT, 206®yalty
Assessments (31 January 2011), pp. 29-32.
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3. SUNAT Refused to Recalculate Interest and Penaltiesn the 2009 and 2010-2011
Assessments, Despite the Tax Tribunal’'s Long Delays
255. On 10 and 18 October 2018, SUNAT issued writs afcation of the 2010-2011 and

2009 Royalty Assessments, respectiBfySMCV immediately requested that SUNAT suspend
execution proceedings and recalculate the inteoegtd on the 2009 and 2010-2011 Royalty
Assessments, given that the Tax Tribunal had tskeryears to resolve the 2009 Royalty Case and
eighteen months to resolve the 2010-2011 Royalsef*a SMCV based its requests on Article 33 of
the Tax Code, which requires SUNAT to apply the mlmwer Consumer Price Index (“CPI")—
which typically averages around 2.5%—instead ofdheual interest rate of 14.6% after the twelfth
month that challenges have been pending beforeTaeTribunal®® Yet only a few days later,
SUNAT rejected SMCV's requests on the grounds thatRoyalty Law does naxpresslyprovide
that Article 33 of the Tax Code applies in roygitpceedings—even though royalty proceedings are
subject to essentially the same procedural rulesaasproceedings, and challenges are similarly

resolved by the Tax Tribun&’

256. On 26 and 30 October 2018, SMCYV requested undéegirto enter into deferral and
installment plans to pay the 2009 and 2010-2011aRpyAssessments, which SUNAT approved on
30 and 31 October 2018}

257. On 28 December 2018 and 3 January 2019, SMCV fdethplaint requests
(Recursos de Quejahat the Tax Tribunal order SUNAT to recalcultdte interest owed by SMCV on
the 2009 and 2010-2011 Royalty Assessments, wéslerving all rights and expressly stating that the

requests did not constitute acceptance of the yridylosed interest® Within just a few days of

624 SeeEx. CE-727, SUNAT, Coercive Enforcement Resolution, No. 00680056517, 2010/11 Royalty
Assessments (10 October 2018&x. CE-729 18 Oct. 2018 SUNAT Writ of Execution No. 011-006-
0056535, 2009 Royalty Assessments.

6% SeeEx. CE-728 15 Oct. 2018 SMCV Request to SUNAT to Suspendciitken Proceedings, 2010/11
Royalty Assessments; EX. CE-730 SUNAT, Coercive Enforcement Resolution, No. 0060056535,
2009 Royalty Assessments (18 October 2018).

6% SeeCA-14, Tax Code, Supreme Decree No. 133-2013-EF (22 20ib8, Art. 33 (as amended by Law No.
30230); id., Art. 150.

27 Ex. CE-731, SUNAT, Coercive Collection Resolution No. 0110038018, 2010-2011 Royalty
Assessments, pp. 1-2 (“This is corroborated byféloe that Article 3 of Law n. 28969, which givesth
rules of the Tax Code that are applicable for faatihg management of mining royalties, makes nuress
reference to Article 33.”); Ex. CE-732 SUNAT, Rejection of SMCV’s Request for Suspensioin
Collection Enforcement Proceedings, 2009 Royaltse&sments, (22 October 2018), pp. 1-2 (same).

628 SeeEx. CE-733 SMCV, Request Under Protest to Enter Into Defema Installment Plans, 2009 Royalty
Assessments (26 October 201Bx. CE-734 SMCV, Request Under Protest to Enter Into Defexral
Installment Plans, 2010/11 Royalty Assessmentsd8®ber 2018) Ex. CE-735 SUNAT, Approval of
SMCV’s Deferral and Installment Plans, 2009 RoyaMgsessments (30 October 2018x. CE-736
SUNAT, Approval of SMCV’'s Deferral and InstallmenPlans, 2010/11 Royalty Assessments
(31 October 2018).

629 SeeEx. CE-207 2 SMCV, Submission Requesting Recalculation triest, 2009 Royalty Assessment (28
December 2018), pp. 285 Ex. CE-212 SMCV, Submission Requesting Recalculation of Irggre
2010/11 Royalty Assessments (3 January 2019),.p. 26
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receiving SMCV’s challenges, the Tax Tribunal disseid both of the requests on the ground that
SMCV had already requested deferral and installrpésnts for the payment of the 2009 and 2010-
2011 Royalty Assessmert8. The Tax Tribunal provided no support for its dasion that SMCV
had effectively waived its right to a CPI interesite by requesting to pay the Assessments in
installments to avoid immediate collection—a cosiu that would have the perverse consequence
of discouragingtaxpayers from entering into payment agreementhk thi¢ Government while they

exercise their right to challenge an assessfiént.

4. SUNAT Issued Additional Assessments for 2011, 2013nd 2013 under the 2011
Royalty Law
258. On 29 December 2017, SUNAT issued royalty assedsmegainst SCMV for

minerals processed in the Concentrator for thetlfioquarter of 2011 (together with penalties and
interest, the “Q4 2011 Royalty Assessments”), ttst fiscal period in which SUNAT applied the new
2011 Royalty Regime, on the grounds that ‘the bEneind stability guarantees inherent to the
[Stability Agreement] ... do not extend to theplextation of metallic mining resources (copper,
molybdenum and silver concentrates) from the Pyn®ulfide Plant.*? SUNAT also assessed a
penalty equivalent to 10% of the unpaid royaltiadditional penalties for SMCV'’s failure to file
royalty declarations, and interest on the unpayéltees and penalties at the rate of 14.6% per annu
from 29 February 2012° As a result of the extensive penalties and tlaelysix yearsSUNAT took
to issue the Q4 2011 Royalty Assessments, the tgealnd interest of US$7,824,197 exceeded the
principal royalty assessments of US$7,541,272, asenf the assessment dfe.

259. On 15 February 2018, SMCV submitted a requestdoonsideration, which SUNAT
denied on 12 October 2018. SUNAT also again declined to waive penalties iaetest>*®

6% geeEx. CE-213 Tax Tribunal, Decision No. 00019-Q-2019, 2009 &ty Assssment (4 January 2019);
Ex. CE-214 Tax Tribunal, Decision No. 00036-Q-2019, 2010Ryalty Assessment (7 January 2019).

31 SeeEx. CE-213 Tax Tribunal, Decision No. 00019-Q-2019, 2009 &byAssessment (4 January 2019),
pp. 13; Ex. CE-214 Tax Tribunal, Decision No. 00036-Q-2019, 2010Rdyalty Assessment (7 January
2019), pp. 1-3

632 Ex. CE-70Q Tax Tribunal, Decision No. 00036-Q-2019, 2010Rdyalty Assessment (7 January 2019),
pp. 1-4, 1 1.A.

63 SeeEx. CE-701, SUNAT, Fine Resolution No. 012-002-0031073, Q4.12(Royalty Assessment (29
December 2017) Ex. CE-702 SUNAT, Fine Resolution No. 012-002-0031074, Q4l12(Royalty
Assessment (29 December 2017).

SeeAnnex A: Administrative Proceedings.

%5 SeeEx. CE-175 SMCV, Request for Reconsideration, 4Q 2011 Rgyaisessments (15 February 2018)
Ex. CE-198 SUNAT, Resolution No. 0150140014441, Q4 2011 Rypyassessment (12 October 2018),
p. 1.

6% SeeEx. CE-175 SMCV, Request for Reconsideration, 4Q 2011 Rgyaisessments (15 February 2018)
Ex. CE-198 SUNAT, Resolution No. 0150140014441, Q4 2011 Rypyassessment (12 October 2018),
pp. 45-48.
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260. On 21 November 2018, SMCV challenged SUNAT’s Q412Bbyalty Assessments
before the Tax Tribunal (the “Q4 2011 Royalty Ca$2" The Technical Office assigned the Q4 2011
Royalty Case to none other than the Presidentsdorassistant Ms. Villanueva, nowvacal at

Chamber No. 9, thus putting her in charge of piegahe draft resolutiof®

261. Given her previous intervention on behalf of PresidOlano Silva in the 2008
Royalty Case, Ms. Villanueva’s appointmentvasal ponentéeft little doubt that she would confirm
the Q4 2011 Royalty Assessments, which Chamber Nmdeed did in its 18 November 2019
resolution®®® Like her prior draft resolution, the resolutioonfirming the Q4 2011 Royalty
Assessments adopted Mr. Isasi’s interpretation ttatStability Agreement exclusively covered the
investments set forth in the 1996 Feasibility SttfdyChamber No. 9 also again denied SMCV’s
waiver request on the spurious grounds that theutksdid not turn on an interpretation of Article 8
of the General Mining Law and Article 22 of the R&gions, and thus could not support a finding of
“reasonable doubt” under Article 170 of the Tax €34

262. On 28 March 2018 and 28 September 2018, SUNAT sedesoyalties for the
minerals processed in the Concentrator in 20122818, respectively (each together with penalties
and interest, the “2012 Royalty Assessment” and‘®0d.3 Royalty Assessment®}? SUNAT also
assessed penalties equivalent to 10% of the umpwgadties, additional penalties for SMCV’s failure
to file royalty declarations, and interest on timpaid royalties and penalties at the rate of 14p&%6
annum, calculated from the dates SUNAT asserted @Miuld have filed each quarterly royalty
declaration, again charging interest for the mbanfive yearsSUNAT took in average to issue the
2012 and 2013 Royalty AssessméefifsThe significant delay again meant that penakias interest
nearly equaled the principal already by the timeN8U issued the assessments: the 2012 Royalty
Assessments totaled US$35,494,542 in royalties anthat time, US$34,885,678 in penalties and

837 SeeEx. CE-74Q SMCV, Appeal to Tax Tribunal, Q4 2011 Royalty Assments (21 November 2018).

6%  See Ex.CE-269 Tax Tribunal, Decision, No. 10574-9-2019, Q4 20Royalty Assessments
(18 November 2019), p. 14 (listing Ms. Villanuewavocal ponentg.

%  See Ex.CE-269 Tax Tribunal, Decision, No. 10574-9-2019, Q4 20Royalty Assessments
(18 November 2019).

60 See Ex.CE-269 Tax Tribunal, Decision, No. 10574-9-2019, Q4 20Royalty Assessments
(18 November 2019), p. 6 (“[T]he benefits of leg#hbility are not granted in a general manner o th
owner of the mining activity or any given miningno@ssion, but rather in relation to a specific stvent
project that is clearly delimited in the Feasilil8tudy.”).

1 See Ex.CE-269 Tax Tribunal, Decision, No. 10574-9-2019, Q4 20Royalty Assessments
(18 November 2019), p. 9 (“[T]he dispute has fecl®n determining . . . the scope of the stability
agreement . . . this dispute, as it has been agdjlylid not arise from a misinterpretation of Agi83 of
the General Mining Law or Article 22 of its Regudets, in which case there is no reasonable doubt”).

642 SeeEx. CE-176 SUNAT, 2012 Royalty Assessmen&E-195 SUNAT, 2013 Royalty Assessments.
643 SeeCE-176, SUNAT, 2012 Royalty Assessmen®&E-195 SUNAT, 2013 Royalty Assessments.
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interest, and the 2013 Royalty Assessments totale#i26,132,821 in royalties and, at that time,
US$23,363,492 in penalties and intefést.

263. On 17 May 2018 and 7 November 2018, SMCV submitreduests for
reconsideration for the 2012 and 2013 Royalty Assesits, respectively, which SUNAT summarily
denied on 11 January 2019 and 28 May 26%9.In its decisions, SUNAT restated Mr. Isasi's
interpretation that the Stability Agreement onlywered the investments expressly included in the
1996 Feasibility Study’® SUNAT also again denied SMCV’s requests to wagpemalties and
interest*’ As it had done with the previous Royalty Assesss)1eSMCV requested under protest to
enter into deferral and installment plans to pay2812 and 2013 Royalty Assessments, respectively,
which SUNAT approved on 25 February 2019 and 1 200,9°® On 9 and 13 August 2021, under
protest, SMCV made payments equal to US$189,087@3%hy off the total amounts outstanding

under each of the deferral and installment planstfe Royalty Assessmerits.

P. SUNAT ARBITRARILY REFUSED TO REIMBURSE SMCV FOR PORTIONS OF ITS GEM
PAYMENTS

264. On 28 December 2017—after the Supreme Court digchiS8MCV'’s appeal on the
2008 Royalty Assessments—SMCV submitted reimbursemegjuests to SUNAT under protest for
undue GEM payments corresponding to the period2@2 to Q4 2018° SMCV argued that,

based on the Government’s own position, it could®osubject to paying both GEM and royalties for

644 SeeAnnex A: Administrative Proceedings.

645 SeeEx. CE-178 SMCV, Request for Reconsideration, 2012 Royalgsessments (17 May 2018)
Ex. CE-203 SMCV, Request for Reconsideration, 2013 Royaltysessments (7 November 2Q18)
Ex. CE-215 SUNAT, Resolution No. 0150140014560, 2012 Royalty Assessments (11 January 2019);
Ex. CE-22Q SUNAT, Resolution No. 0150140014816, 2013 RoyaAkgessments (23 January 2019).

64 SeeEx. CE-215 SUNAT, Resolution No. 0150140014560, 2012 RoyAkgessments (11 January 2019),
p. 31 (“[T]he benefits of legal stability are natagted in a general way to the owner of the mirmiaiyity
or of a specific mining concession, but in relattona specific investment, with a defined planadie
delimited in the Feasibility Study.”); Ex. CE-220, SUNAT, Resolution No. 0150140014816, 2013 Royalty
Assessments (23 January 2019), p. 24 (same).

47 SeeEx. CE-215 SUNAT, Resolution No. 0150140014816, 2013 Royalgessments (23 January 2019),
pp. 3739; CE-220, SUNAT, Resolution No. 0150140014816, 2013 Roya#lssessments (23 January
2019), pp. 36-38.

648 SeeEx. CE-751, SMCV, Request Under Protest to Enter Into Defema Installment Plans, 2012 Royalty
Assessments (19 February 2018x. CE-763 SMCV, Request Under Protest to Enter Into Defeaaral
Installment Plans, 2012 Royalty Assessments (19uaep 2019) Ex. CE-753 SUNAT, Approval of
SMCV’s Deferral and Installment Plans, 2012 Royalssessments (25 February 2Q1Bx. CE-760Q
SUNAT, Approval of SMCV'’s Deferral and Installmeians, 2013 Royalty Assessments (1 July 2019).

6499 gSeeEx. CE-831, SMCV, Payment Receipt (2009 Royalty Assessmefits) CE-832 SMCV, Payment
Receipt (2010-2011 Royalty AssessmentBx. CE-833 SMCV, Payment Receipt (2012 Royalty
AssessmentsEx. CE-834 SMCV, Payment Receipt (2013 Royalty Assessments).

80 gSeeEx. CE-705 SMCV, Reimbursement Request (GEM Q4 2012) (12 January 2018); Ex. CE-706
SMCYV, Reimbursement Request (GEM Q1 2013) (12 January 2018); Ex. CE-707, SMCV, Reimbursement
Request (GEM Q2 2013) (12 January 2018); Ex. CE-708 SMCV, Reimbursement Request (GEM Q3
2013) (12 January 2018); Ex. CE-709 SMCV, Reimbursement Request (GEM Q4 2013) (1iaan
2018).
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its Concentrator-related activities and requestgbl/ST “to exclude, from [its] calculation basis, the
portion of the operating profit corresponding tonimg activities performed” in the Concentratdr.
In its requests, SMCV reserved its rights and ratesl its position that the Stability Agreement
covered its entire mining unit, including the Comicator®®? On 18 December 2018, SUNAT
approved SMCV’s request and ordered the reimbursenaé US$76.3 million for SMCV's

overpayments plus intereSt.

265. On 28 December 2018, SMCV submitted reimbursemespiiests under protest for
the remaining GEM overpayments corresponding t02Q41 to Q3 2012>* On 4 March 2019,
SUNAT arbitrarily refused to repay the remainingegayments amounting to US$63.8 million,
including interest, incorrectly asserting that unitie Tax Code, the statute of limitations had egbi

on the first business day of 20%7.

Q. PERU ASSESSEDNEW TAXES IN BREACH OF THE STABILITY AGREEMENT, IN SOME CASES
NOT ONLY ON THE CONCENTRATOR BUT ON THE ENTIRE MINING UNIT

266. In addition to the Royalty Assessments, beginnmd@ecember 2009, SUNAT also
assessed certain taxes against SMCV that wereanbbpthe stabilized regime, along with penalties
and interest on those taxes, again based on Mrslsaterpretation that the stability guarantee$ d
not apply to the Concentrator. SUNAT applied thizeees haphazardly and inconsistently over the

years, demonstrating the lack of framework to supip®asserted interpretation of the law.

1. General Sales Tax

267. On 28 December 2009, four months after issuing2b@6/07 Royalty Assessment,
SUNAT issued its first Tax Assessment against SME&\4rging SMCV with underpayment of the
General Sales Tax (“GST”) for fiscal year 208%. The GST is a tax on the domestic sale of goods

and services purchased by consumers, includingetposvided by non-resident suppliéré. The

%1 E.g, Ex. CE-705 SMCV, Reimbursement Request (GEM Q4 2012) (12alan2018), p. 1.
2 See, e.gEx. CE-705 SMCV, Reimbursement Request (GEM Q4 2012) (12alan2018), p. 2.

653 Ex. CE-746 SUNAT, Resolution No. 012 180 0018113/SUNAT (GEM Q4 2012) (18 December 2018)
Ex. CE-747, SUNAT, Resolution No. 012 180 0018114/SUNAT (GEM for 2013) (18 December 2018); see
also Spiller and Chavich § 88(a) n. 118 (converting amdanisolesto dollars).

6% Ex. CE-208 SMCV Reimbursement Request, GEM Q4 2011 (28 December 2018); Ex. CE-209 SMCV
Reimbursement Request, GEM Q1 2012 (28 December 2018); Ex. CE-210 SMCV Reimbursement
Request, GEM Q2 2012 (28 December 2018); Ex. CE-211, SMCV Reimbursement Request, GEM
Q3 2012 (28 December 2018).

%% See Annex A:  Administrative  Proceedings; Ex. CE-218§  SUNAT  Resolution  No.
012-180-0018640/SUNAT, GEM Q4 2011-Q3 2012 (4 M&0h9).

% SeeEx. CE-35 SUNAT, Assessments No. 052-003-0005626 to No-@ER20005637 (28 December
2009)(GST for 2005); Ex. CE-36 SUNAT, Assessments No. 052-003-0005642 to 0520005653 (28
December 2009) (GST for NdResidents 2005); see alsdAnnex A: Administrative Proceedings.

SeeCA-73, Single Unified Text of the General Sales Tax Setbctive Consumption Tax, Supreme Decree
No. 055-99-EF (16 April 1999), Title I, Art. 1 (“EnGeneral Sales Tax taxes . . . [s]ale within thentry
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GST is always bundled with the Municipal Developm&ax (“MDT”), which is calculated in the
same terms as the GST, and both are generallyedfes collectively as GS? Under the Stability
Agreement, the GST tax rate was 18% (16% GST, pasMDT).%*® Under the non-stabilized
regime, the GST tax rate increased to 19% in AuBQ88 (17% of the GST, plus 2% of the MDT),
and reduced back to 18% in March 26%1.

268. Inits assessment, echoing Mr. Isasi’s interpretetS UNAT noted that:

stability benefits are not awarded in a general meanto an

individual or legal entity nor to a determined migiiconcession, but
rather the benefits shall exclusively fall upon #etivities done by
the mining company in favor of which the investmé&ndone in a

determined project*

269. Without providing any additional justification, SWN¥ then arbitrarily concluded that
the Stability Agreement covered only the sale dhades processed in the leaching facility, but not
any other goods, such as scrap metal sate®n-ifthey related to the leaching facility (2005 GST
Assessment®? As a result, SUNAT found that SMCV could apple stabilized rate of 18% only to

the sale of cathodes but had to pay the non-stetliliate of 19% for all other saf®8. SUNAT also

of personal property . . [and] [p]rovision or use of services within the country.”); id. Art. 9(a)-(c)
(“Subject to the [GST] as taxpayers are individyalisd] legal entities [that] ... (a) [m]ake inucdry
sales of assets subject to taxes during any sfatie @roduction ad distribution cycle; (b) [p]rovide in-
country services subject to taxes; (c) [u]se in-country services provided by non-residents ). . .

See, e.g.CA-73, Single Unified Text of the General Sales Tax &etective Consumption Tax, Supreme
Decree No. 055-99-EF (16 April 1999), Title I, ABL (bundling GST with the MPT and noting that
“[w]ithholdings or collections that may be made ftre General Sales Tax and/or the Municipal
Development Tax shall be deducted from the Tax diued

%9  The GST and MDT rates were stabilized as of 6 Mag6, the day the DGM approved the 1996
Feasibility Study. SeeEx. CE-12 1998 Stability Agreement, Clause 9.5 (granting tax stability); CA-89,
Law of General Sales Tax and Selective Consumi#on Legislative Decree No. 821, Art. 17 (“The tax
rate is 16%.”); CA-58, Municipal Tax Law, Legislative Decree No. 776 (Beécember 1993), Art. 76
(“The Municipal Development Tax is applied withate of 2% on operations subject to the GeneralsSale
Tax regime.”); see alsdHernandez 1 91.

0 SeeCA-101, Amendment to the General Sales Tax and Sele€vesumption Tax Law, Law No. 28033
(19 July 2003), Art. 1 (“The rate . . . of the GaaleSales Tax . . . shall be at 17%.QA-173, Restoring
the Tax Rate Established by Article 17 of the af ingle Unified Text of the General Sales Tax and
Selective Consumption Tax Law, Law No. 29666 (20rkary 2011), Art. 1 (“The sixteen percent (16%)
rate [of GST] . . . shall be reinstituted.GA-58, Municipal Tax Law, Legislative Decree No. 776}.A6
(“Municipal Development Tax 2%.”).

61 Ex. CE-42 SUNAT, Resolution No. 055-014-0001369 (GST fob20(25 October 2010), pp. 214-15.

2 SeeEx. CE-35 SUNAT, Assessments No. 052-003-0005626 to No-GER20005637 (GST for 2005)
(28 December 2009), Annex No. 1, p. 13 (applying&sal Sales Tax to the taxable base comprising-“non
cathode sales”); Ex. CE-42 SUNAT, Resolution No. 055-014-0001369 (GST fob2))(25 October 2010),

p. 215 (“[T]he Tax Administration has proceededepair the sale of residues (lead anodes, elegtriag,

and magnesium iron waste) and equipment, gas, &gy, steel fiber, cement, as well as price
adjustments for cathodes sale and damaged cathi@ightening services, because the aforementioned
sales would not be covered by the Stability Agrestie

3 SeeEx. CE-35 SUNAT, Assessments No. 052-003-0005626 to No-GER20005637 (GST for 2005)

(28 December 2009), Annex No.gl,13; Ex. CE-42 SUNAT, Resolution No. 055-014-0001369 (GST for
2005) (25 October 2010), p. 215 (“[A]ccording t@th. . Feasibility Study and the [Stability] Agneent,
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took the baseless position that the Stability Agrest did not coveany services provided by non-
resident suppliers, irrespective of what they wesed for®* SUNAT imposed penalties on SMCV
equivalent to 50% of the unpaid GS&T.

270. SUNAT subsequently issued assessments, interespearalties on the same basis on
29 December 2010 (GST and GST on Non-Residentg0@6), 27 December 2011 (GST for 2007),
20 December 2012 (GST for 2008), 27 December 2@ST(for 2009), 24 June 2014 (GST for
2010), and 29 September 2017 (GST for 2011) (dokely, the “GST Assessments®§® For some of
these years, SUNAT also imposed penalties on SM&\alfeged accounting violations relating to
SMCV’s use of stabilized benefits, including keegpthe Concentrator’s accounting in U.S. dollars—
a stability benefit under Article 84 of the Miningaw, as reflected in Clause 9.4 of the Stability
Agreement—and failing to keep a separate accounthi® Concentrator based on Article 22 of the
Regulation$®’ In total, the GST assessments amounted to USB®T0 in tax and US$28,229,355

in penalties and interest as of each assessmaf’tat

the Peruvian State protects the activities regagrdin. the collection of copper cathodes . . bibzed at a
18% tax rate.”); id. at p. 217 (“[T]he stabilized rate of 18%” “does remtrrespond” to “sale of residues
(lead anodes, electric wiring, and magnesium ir@sta) and equipment, gas, fuel, energy, steel,fiber
cement, as well as Price adjustments for damagbdae straightening services.”)

64 gSeeEx. CE-36, SUNAT, Assessments No. 052-003-0005642 to 05200056653 (GST for Non-Residents
for 2005) (28 December 2009, Annex No. 1, p. 1®lfapg General Sales Tax on services rendered by
non+esidents); Ex. CE-41, SUNAT, Resolution No. 055-014-0001358 (GST fomMResidents for 2005)
(30 September 2010), pp. 34-44 (finding that theugsition of goods and services from nonresident
suppliers are outside the scope of the StabilityeAment and applying non-stabilized General SadesaT
19%); Ex. CE-56 SUNAT Resolution No. 055-014-0001444 (GST for Neesidents for 2006) (30
September 2011), pp. 48-52 (“[T]he stability guaeangranted by the [Stability Agreement] only agpli
to activities related to the ‘Cerro Verde LeachRmgject’ . . . provision of services or use ofvesgs with
domestic and non-resident vendors . . . do notyethie contractual benefit, and must be governethby
common legal framework.”).

%5 SeeEx. CE-37, SUNAT Fine Resolutions No. 052-002-0003816 to 0&2-002-0003827 (GST for 2005)
(29 December 2009).

SeeAnnex A: Administrative Proceedings.

7 SeeCE-112, SUNAT Fine Resolution No. 052-002-0006091 (GSU0(24 June 2014), Annex 1 (fines
for keeping accounting in dollars); SUNAT Fine Resolution No. 052-002-0006101 (GST 2010) (24 June
2014), Annex 1 (same); SUNAT Fine Resolution No. 052-002-0006102 (GST 2009) (24 June 2014),
Annex 1 (fines for failing to keep a separate account for the Concentrator); SUNAT Fine Resolution No.
052-0020006090 (GST 2010), Annex 1 (same); CE-130, SUNAT Resolution No. 055-014-0002103 (GST
2009 and GST 2010) (27 April 2015), pp. 154-157nficoning SUNAT Fine Resolution Nos. 052-002-
0006091 and 052-002-0006101, finding that “the BrinSulfide Project is not covered by the guarantee
granted under the stability agreement . . . althef mining activities . . . referred to in the mrding
paragraph, carried out for the performance of padject, as well as the results thereof, are reégdlhy
the common legal regime and, accordingly, the tgapas obliged to keep the accounts in national
currency”); SUNAT Resolution No. 055-014-0002103 (GST 2009 and GST 2010), pp. 152-154
(confirming SUNAT Fine Resolution Nos. 052-002-0008 and 052-002-0006090, finding that “the
investment made in the ‘Primary Sulfide Projectaisiew investment completely distinct from the one
contained in the Feasibility Study” and that “acttog to the provisions of . . . Article 22 of the
Regulations . . . independent accounts must beikapter to identify the individual results of thmjects
with different regimes”); see also, e.gkx. CE-12 1998 Stability Agreement, Clause 9.4 (“[[]t wik able
to keep its accounts in dollars of the United Staike America in accordance with what is provided in
article 16 of the Regulations.”); CA-2, 1993 Mining Regulations, Supreme Decree No. 02&8B-Art. 22
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271. SMCV requested reconsideration for each of thesmsaments, each of which
SUNAT denied® SMCV then challenged each of the GST Assessmesftrebthe Tax Tribunal,
which sat on the challenges for years—neaight yearsin some cases—before it ultimately
confirmed the 2005-2007 GST AssessméfitsAfter receiving no decision on its other challesg-
some of which were again pending for over eighiiore years—SMCV ultimately withdrew the
stability-related claims from its remaining chabjes in February 2020 to avoid any suggestion of

noncompliance with the waiver requirement underchet10.18 of the U.S.-Peru TPX!

2. Income Tax

272. In May 2011, SUNAT also began issuing income tssessments against SMEY.
Under the stabilized income tax regime, SMCV waistled, among others, to depreciate buildings
and fixed assets at a rate of up to 20% and toedege fixed assets for a fiscal year even if SMCV
had not previously recorded them in its accounbingks, and to deduct payments for the employee
profit-sharing obligation (“PTU”) from its incomex base, even if they were not made prior to filing
the tax returr?’® By contrast, the non-stabilized income tax regpravided a depreciation rate for
buildings of only 3% until 2009 and 5% from 2010a@mds, required the depreciation of fixed assets
to be previously recorded in the company’s accognitn order to be deductible, and required PTU to

be paid prior to filing the tax return in orderite deductible in the same fiscal year it was actt(fe

(“To determine the results of its operations, aingnactivity titteholder that has other concessians
Economic-Administrative Units shall keep indepertdaccounts and reflect them in separate earnings
statements.”); Hernandez § IV.

8 SeeAnnex A: Administrative Proceedings.

9 SeeAnnex A: Administrative Proceedings.

670 SeeEx. CE-193 Tax Tribunal, Resolution No. 06365-2-2018 (GSTT 2605) (22 August 2018) (pending
since 15 December 2010); Ex. CE-788Tax Tribunal, Resolution No. 04802-5-2020 (GST fdon-
Residents for 2005) (15 September 2020) (pendimgesl5 Novembe2010); Ex. CE-190 Tax Tribunal
Resolution No. 06366-2018 (GST for 2006) (22 August 2018) (pending since 15 Sept. 2011);
Ex. CE-202 Tax Tribunal Resolution No. 08470-2-2018 (GSTZ607) (30 October 2018) (pending since
5 November 2012).

SeeAnnex A: Administrative Proceedings.

672 SeeEx. CE-51, SUNAT Assessment No. 052-003-0007147 (Incomef@ag006) (27 May 2011).
673

671

SeeCA-1, Mining Law, Art. 84 (“The agreements . . . shgliarantee the mining activity titleholder the
benefits [in Article 80]. . . as well as the rigiat increase the annual depreciation rate of machi
industrial equipment, and other fixed assets upr@aximum limit of twenty percent per year.”’); CA-2,
Regulations, Art. 17 (“[T]he titleholder will havihe right to increase the annual depreciation céte
machinery, industrial equipment and other fixedetssup to the maximum limit of twenty percent per
year...”); see alscChoque 1 17-28.

674 SeeCA-59, Income Tax Law, Legislative Decree No. 774 (3k&mber 1993), Art. 39 (“Buildings and
constructions will be depreciated at the rate of three percent (3%) per year.”); CA-157, Establishing a
Special Depreciation System for Depreciation oflings and Structures, Law No. 29342 (6 April 2009)
Art. 39 (“Buildings and constructions will be depiaed at a rate of five percent (5%) per ydacCA-62,
Regulations of the Income Tax Law, Supreme Decreelld2-94-EF (21 September 1994), Art. 22(a) (“In
accordance with Article 39 of the Act, buildingsdastructures shall be depreciated exclusively altogr
to the straightine method, at 3% per year.”); id. at Art. 22(b) (“The depreciation accepted for taxgoses
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273. On 27 May 2011, SUNAT issued an assessment chaBM@V with underpayment
of income tax for 2006 and corresponding penaltied interest, including a 50% penalty on the
unpaid taxes, adopting Mr. Isasi’s interpretatibat tthe scope of the Stability Agreement was lichite
to the investments included in the 1996 Feasib8iydy’’> SUNAT issued additional assessments on
28 March 2012 (Income Tax for 2007), 21 August 2Qih@ome Tax for 2008), 30 October 2014
(Income Tax for 2009), 13 February 2015 (Income fmx2010), 31 October 2017 (Income Tax for
2011), 26 November 2019 (Income Tax for 2012), aBdDecember 2020 (Income Tax for 2013)

(collectively, the “Income Tax Assessment%’9).

274. In certain of its Income Tax Assessments, SUNATdsgal additional fines against
SMCV for (i) failing to keep sepate accounts for the leaching facility and the Concentrator; and (ii)
failing to provide SUNAT a transfer pricing study for keeping accounting in U.S. dollars, both of
which are clearly permitted under the stabilizedime?’’ In the 2012 Income Tax Assessment,
SUNAT also rejected the deduction of the GEM ovegnpants for Q4 2011 to Q3 2012, despite the

fact that () under the relevant law, GEM payments are “debietas an expense for income tax

shall be the depreciation recorded in the accogriooks and records in the fiscal year, provided th
does not exceed the maximum percentage rate irdidatthe table above for each unit of the fixeskas
irrespective of the depreciation method appliedthy taxpayr.”); CA-80, Amendment to the Single
Unified Text of the Income Tax Law Ratified by Sepre Decree No. 054-99-EF, Law No. 27356 (18
October 2000), Art. 37(v) (“Expenses or costs ttmatstitute second-, fourth- or fifth-category inafor
their collector are deductible in the tax year tuch they are attributable providing that they weaéd by
the deadline established by the Regulations fofiling of the affidavit corresponding to said y&ar

67 gSeeEx. CE-51, SUNAT Assessment No. 052-003-00871(Income Tax for 2006) (27 May 2011);
Ex. CE-69 SUNAT Resolution No. 055-014-0001556 (Income Taxx2006) (30 March 2012), p. 102
(limiting stability benefits to the activities related to the Cerro Verde Leaching Project); see also supra
§81ILL.2; III.L.

SeeAnnex A: Administrative Proceedings.

77 See, e.g.Ex. CE-50 SUNAT Fine Assessment No. 052-002-0004616 (Incdee for 2006) (26 May
2011); Ex. CE-69 SUNAT Resolution No. 055-014-0001556 (Income fa2006) (30 March 2012), pp.
122-126 (clarifying that Fine Assessment No. 052-0004616 was imposed for “not keeping accounting
records (separate for each project)” and accounting in U.S. dollars); Ex. CE-68 SUNAT Fine Assessment
No. 052-0020005167 (Income Tax for 2007) (28 March 2012); Ex. CE-77, SUNAT Resolution No. 055-
014-0001701 (Income Tax for 2007) (25 January 20pB) 138-142 (Fine Assessment No. 052-002-
0005167 was imposed for “failure to keep accounting . . . separate” and accounting in U.S. dollars);

Ex. CE-93 SUNAT Fine Assessment No. 052-00@5883 (Income Tax for 2008) (19 August 2013);

Ex. CE-109 SUNAT Resolution No. 055-014-0001907 (Income T@x2008) (30 May 2014), pp. 172-
177 (Fine Assessment No. 052-002-0005883 was indpfuse‘not keeping the accounting . . . separate”
and accounting in U.S. dollars); Ex. CE-119 SUNAT Fine Assessment No. 052-002-0006260 (Incdaxe
for 2009) (26 November 2014); Ex. CE-131, SUNAT Resolution No. 055-014-0002145 (Income Tax
2009) (23 June 2015), pp. 367-369, 374-377 (Finsesament No. 052-002-0006260 was imposed “for
failure to keep the accounting . . . separate” and accounting in U.S. dollars); Ex. CE-126 SUNAT Fine
Assessment No. 052-0@®06355 (Income Tax for 2010) (18 February 2015); Ex. CE-134 SUNAT
Resolution No. 055-014-0002255 (Income Tax for 20{@ November 2015), pp. 323-328 (Fine
Assessment No. 052-002-0006355 was imposed becaasseparate accounting was provided” and
accounting in U.S. dollars); Ex. CE-234 SUNAT Fine Assessment No. 012-002-0033156 (Incdanefor
2012) (26 November 2019); Ex. CE-279 SUNAT Fine Assessment No. 012-002-0034411 (Inc®anxefor
2013) (28 December 2020); see alsdCA-2, Mining Regulations, Art. 22 (“To determine the ritswof its
operations, a mining activity titleholder that ttker concessions or Economic-Administrative Usftall
keep independent accounts and reflect them in @&peaarnings statements.”).
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purposes”; °’® and {i) SUNAT had already rejected SMCV’'s request to mirse the GEM
overpayments for Q4 2011 to Q3 2¢12.

275. Moreover, while SUNAT repeated Mr. Isasi’s intetateon that stability was limited
to the investments included in the Feasibility $tior each of the Income Tax Assessméfftin
practice the actual methodology that SUNAT useddlzulate the income tax base varied between
different Income Tax Assessments, without any fiaslie basi$®* For example, for the 2006 to 2011
Income Tax Assessments, SUNAT applied the nonisedi depreciation regime to the assets it
identified as being related to the Concentrator; but for the 2012 to 2013 Income Tax Assessments,
SUNAT treatedall the assets that SMCV started using as of 2007 asstabilized, even those
relating to the leaching facilif> This meant that some fixed assets related teettwhing facility, as
well as “mixed” assets used in both processes amdpnocessing operations, like agglomerator
feeders and haul trucks, were subject to differdgpreciation regimes on different dates—even
though those assets were already partially defieetiander the stabilized regime, under which assets

took five years to be fully depreciat&d.

276. From 2017 to 2020, under protest, SMCV filed amendeome tax returns applying
non-stabilized depreciation rates to its so-caflmmhcentrator-related assets for the 2012 and 2013
fiscal years and plans to fully depreciate thosetsunder the non-stabilized rat¥sThis will allow
SMCYV to recapture some of the depreciation deduostibat Peru denied SMCV, but over a longer
period of time than if Peru had permitted SMCV tpplg the accelerated depreciation rates
guaranteed by the Stability Agreement.

678 SeeEx. CE-232 SUNAT Assessment No. 012-00398051 (Income Tax for 2012) (26 November 2019);
CA-182, Regulations for the Law Establishing GEM Legarework, Supreme Decree No. 173-2011-EF
(29 September 2011), Art. 9 (classifying the GEMuasexpense” for income-tax purposes).

679 See Ex. CE-218 SUNAT Resolution No. 012-180-0018640/SUNAT, GEM4 @011-Q3 2012
(4 March 2019).

0 See, e.g.Ex. CE-614 SUNAT Result of Requirement of Information No.2@%510000184 (Income Tax
for 2006) (6 May 2011), p. 13; Ex. CE-626 SUNAT Result of Requirement of Information No.
0522110000645. (Income Tax for 2007) (26 Septen#iErl), p. 5 Ex. CE-657,SUNAT Result of
Requirement of Information No. 0522120000978 (Ineomax 2008), pp. 134; Ex. CE-675 29 Oct.
2014 SUNAT Result of Requirement of Information Ni822140001454 (Income Tax for 2009) (9 July
2013), p. 20; Ex. CE-677, SUNAT Result of Requirement of Information No.22440001090 (Income
Tax for 2010) (7 November 2014), p. 4; Ex. CE-691, SUNAT Result of Requirement of Information No.
0522160000581 (Income Tax for 2011) (27 July 20p6§, Ex. CE-228 SUNAT Result of Requirement
of Information No. 0122190001430 (Income Tax for 2012) (4 November 2019), p. 24; Ex. CE-792
SUNAT Result of Requirement of Information No. 0282001120 (Income Tax for 2013) (4 December
2020), p. 15.

Choque 11 22-24 and Appendix F Income Tax.
82 SeeChoque 11 22-24 and Appendix F Income Tax.
3 Choque T 24.

6 Ex. CE-886 21 Dec. 2017 Amended Income Tax Return for 2012; Ex. CE-887, 27 Dec. 2018 Amended
Income Tax Return for 2013; Ex. CE-888 12 Nov. 2019 Amended Income Tax Return for 2012;
Ex. CE-889, 15 Dec. 2020 Amended Income Tax Refrra013.
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277. For the 2007, 2008, 2012 and 2013 Income Tax Assmds, SUNAT also applied
the non-stabilized regime #&l the PTU deductions, without attempting to distisguar distribute the
PTU deductions between the leaching facility arel@oncentratof®> For the 2009 and 2010 Income
Tax Assessments, SUNAT applied the non-stabilizginme to some PTU deductions, but failed to

explain how it chose the workers whose PTU it trdats non-stabilize®

278. In total, the Income Tax Assessments amounted t§2W5E050,089 in tax and
US$228,476,617 in penalties and interest as of easdessment dafd’ sSmMCVv requested
reconsideration for the 2006-2012 assessmentspfaivhich were denied except the request to
reconsider the 2012 Income Tax Assessment, whicNAUailed to rule on and which SMCV
ultimately withdrew in February 2020, to avoid auggestion of honcompliance with Article 10.18's
waiver requirement®® SMCV challenged the 2006-2011 Income Tax Assestsrisefore the Tax
Tribunal. After the 2006 and 2007 Income Tax Aseemnt challenges had been pending for over six
and five years, respectively, the Tax Tribunal coméd both of them on 22 August 2018, relying
again on Mr. Isasi’'s interpretation of the scopetid Stability Agreemerf®® After receiving no
resolutions for over five years in the 2008 Incohae Assessments case, for over four years in the
2009-2010 Income Tax Assessments case and forayear in the 2011 Income Tax Assessments
case, SMCV ultimately withdrew its stability-reldtelaims in February 2020 to avoid any suggestion

of noncompliance with Article 10.18’s waiver reqgment’®

279. The Income Tax Assessments also caused SMCYV to audditional liabilities under
Peru’'s employee profit sharing (PTU) 184 The PTU law requires mining companies to contgbut

8% of their taxable income for the benefit of enygles>>> The increase in SMCV's taxable income

85 SeeChoque 11 25-28 and Appendix F Income Tax.

66 SeeChoque 11 25-28 and Appendix F Income Tax.

87 SeeAnnex A: Administrative Proceedings.

SeeAnnex A: Administrative Proceedings. SMCYV did not withdreertain income tax claims unrelated
to the Government’s interpretation of the Stabiigreement, which remained pending.

89 gSeeEx. CE-191 Tax Tribunal Resolution No. 06367-2-2018 (Incofax for 2006) (22 August 2018),
pp. 25-26 (“[T]he benefits conferred through thabgty agreements lie with the holder of the mmin
activity so as to promote the investment being hpesl through a concession or Economic
Administrative Unit, such benefits apply exclusiveab activities associated with the aforementioned
investment, whose object is outlined in the Feasibility Study.”); EX. CE-192 Tax Tribunal Resolution
No. 06369-2-2018 (Income Tax for 2007) (22 Augudi®, pp. 23-24 (“the benefits of the judicial
stability are . . . clearly defined in the FeasipilStudy . . . the investment subject to the sitsbi
agreement is related to the “Cerro Verde LeachigeBt.”).

688

80 SeeAnnex A: Administrative Proceedings. SMCV did not withdreertain income tax claims unrelated to

the Government’s interpretation of the Stabilityrdgment, which remained pending.

81 SeeCA-65, Regulations on the Rights of Workers Participgiim the Company Profit Sharing Program

(PTU), Legislative Decree No. 892 (11 November J9@A-70, Regulations on the Application of the
Rights of Workers in Private Enterprise Participgtin a Company Profit Sharing Program, Regulatains
the Legislative Decree No. 892 (6 August 1998).

SeeCA-65, Regulations on the Rights of Workers Particigaiim the Company Profit Sharing Program
(PTU), Legislative Decree No. 892 (11 November )986&. 2.
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resulting from the Income Tax Assessments resuiteal corresponding increase in SMCV's PTU

liabilities of approximately US$40.1 milliofi?

3. Additional Income Tax

280. SUNAT also issued assessments against SMCV forAtthditional Income Tax

("AIT,” and collectively, the “AIT Assessments”),hich is levied on any form of expense deemed an
indirect profit distribution at a 4.1% rate and didt apply to SMCV by virtue of the Stability
Agreement because the AIT entered into force i B002. The AIT Assessments for 2007 and 2008
were issued at the same time as the GST Assessfoer2607-2008* The AIT Assessments for
2009-2013 were issued at the same time as the lmdam Assessments, and also relied on Mr. Isasi’'s
interpretation that stability benefits are limitem the investments set forth in the 1996 Feasybilit
Study®® However, in practice SUNAT disregarded the SigbiAgreement entirely, assessing AIT
based orall of SMCV'’s expenses on the dubious grounds thadindisishing expenses related to the

stabilized investment was impossible given that SMi@d not kept separate accountifigfs.

281. In total, the AIT Assessments amounted to US$46 8L in tax and US$3,815,334 in
penalties and interest as of each assessment’daéith the exception of 2013 AIT Assessments,
SMCV requested reconsideration for each of thesgesasnents. SUNAT denied SMCV’s
reconsideration requests for the 2008-2011 AIT sssents, which SMCV challenged before the Tax
Tribunal®®® After receiving no decisions in any of its chaties before the Tax Tribunal—one of
which had been pending for almost seven years—eon 8UNAT on its reconsideration request for
the 2012 AIT Assessment, SMCYV ultimately withdrdwern in February 2020 to avoid any suggestion

of noncompliance with Article 10.18’s waiver reggrnent®®

93 SeeExpert Report of Pablo Spiller and Carla ChavicB8

84 SeeAnnex A: Administrative Proceedings.

€% SeeAnnex A: Administrative Proceedings.

% CompareEx. CE-131, SUNAT Resolution No. 055-014-0002145 (Income Z&09)(23 June 2015), pp.
269275; id. at pp. 353-358 (confirming the application of thE Anoting that SMCV did not distinguish
between stabilized and netwbilized expenses); Ex. CE-134, SUNAT Resolution No. 0550140002255
(Income Tax for 2010) (4 November 2015), pp. 31I-&onfirming the application of the AIT and noting
that distinguishing between stabilized and nonittald amounts was not possible because SMCV did no
provide separate accounting); Ex. CE-187, SUNAT Resolution No. 0550140014311 (Income Tax2fal 1)

(10 August 2018), pp. 87-91 (confirming the applma of the AIT and noting that noting that SMC\ddi
not provide separate accounting); Ex. CE-281, SUNAT Assessment No. 0120030114004 (28 December
2020), Annex 1 (applying an AIT on certain non-detthle expenses treated as presumed dividenils)
Appendix F Income Tax.

87 SeeAnnex A: Administrative Proceedings.

88 SeeAnnex A: Administrative Proceedings.

SeeAnnex A: Administrative ProceedingSMCV did not withdraw certain income tax claims elated to
the Government’s interpretation of the Stabilityrdgment, which remained pending.
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4. Temporary Tax on Net Assets

282. Beginning in December 2013, SUNAT also issued assests against SMCV for the
Temporary Tax on Net Assets (“TTNA,” and collectiyghe “TTNA Assessments™® The TTNA is
calculated by applying a 0.4% rate on any net as@einus depreciations) exceeding one million
soles recorded in the adjusted balance sheet foerbger 31 of the previous year, and did not apply
to SMCV given that it entered into force in Janua@p5’°* On 27 December 2013, 14 August 2015,
27 July 2016, and 20 November 2019, SUNAT issuedAAssessments for fiscal years 2009, 2010,
2011, and 2013, respectively, reiterating the pretation that stability guarantees applied onlyhi
investment in the original leaching faciliti€8. SUNAT also imposed penalties for SMCV’s failuee t
fle TTNA declarations’®® Although it acknowledged that at least the leaghfacilities were
stabilized, SUNAT again effectively disregarded 8tability Agreement entirely, assessing the TTNA
based on thentirety of SMCV’s net assets on the grounds that segragatie Concentrator assets

was impossiblé®*

283. In total, the TTNA Assessments amounted to US$HIBH in taxes and
US$19,192,547 in penalties and interest as of aasbssment dat® SMCV submitted requests for
reconsideration for the 2009-2011 and 2013 TTNAe&sments, and it voluntarily self-declared and
paid the 2012 TTNA amounts under protest in Decen#f¥l7 to avoid further penalties and
interest’®® SUNAT rejected the requests for reconsideratiohe 2009-2010 TTNA Assessments,

"0 SeeEx. CE-103 SUNAT Assessment No. 052-003-0011208 (TTNA fad@0(27 December 2013).

1 SeeCA-112, Temporary Tax on Net Assets Law, Law No. 28424 D2cember 2004), Art. 1 (“The tax
applies to net assets as of December 31st of thequs year. The obligation originates as of Janudat
of each fiscal year.”); id. at Art. 11 (“The Tax shall take effect as of Jaryuar 2005. . .”); CA-134,
Legislative Decree No. 976, Establishing a GradRetluction of the Temporary Tax on Net Assets (14
March 2007) (setting tax rates).

SeeAnnex A: Administrative Proceedings.

3 SeeEx. CE-104 SUNAT Fine Resolution No. 052-0@R06004 (TTNA 2009) (27 December 2013);
Ex. CE-113 SUNAT Resolution No. 055-014-0001946 (TTNA 20(®J August 2014), p. 90 (confirming
Fine Resolution No. 052-00B06004 for failure to file required TTNA declarations); Ex. CE-133
SUNAT Fine Resolution No. 002-0G®06448 (TTNA 2010) (14 August 2015); Ex. CE-140 SUNAT
Resolution No. 055-014-0002356 (TTNA 2010) (29 kely 2016), p. 94 (confirming SUNAT Fine
Resolution No. 002-002606448, same); Ex. CE-148 SUNAT Fine Resolution No. 052-002-0006693
(TTNA 2011) (27 July 2016); Ex. CE-156 SUNAT Fine Resolution No. 011-002-0022011 (TTN@12)
(26 September 2017); Ex. CE-724 SUNAT Resolution No. 0150150014218 (TTNA 20133 (2ine 2018),
pp. 5-6 (confirming SUNAT Fine Resolution No. 010200022011, same).

704 geeEx. CE-113 SUNAT Resolution No. 055-014-0001946, (TTNA fdd(B®) (27 August 2014), p, 81
(finding that distinguishing between stabilized antstabilized assets is not possible because SMHEZV h
not kept separate accountings); Ex. CE-14Q0 SUNAT Resolution No. 055-014-0002356 (TTNA 2010)
(29 February 2016), p. 84 (requiring separate auimgs in order to distinguish between TTNA
application).
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% SeeAnnex A: Administrative Proceedings.

"% SeeEx. CE-162 SMCV, Tax Return for Temporary Taxes on Net Assahd Payment Receipt (21
December 2017).
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which SMCV challenged before the Tax Tribuf¥l. After SUNAT failed to issue a decision on
SMCV’s reconsideration request for the 2011 TTNAséssments for nine months, SMCV also
challenged the 2011 TTNA Assessments before theTfiaxnal’°® The Tax Tribunal confirmed the

fine that SUNAT imposed in the 2013 TTNA Assessraghitit it failed to rule on any other challenge,

some of which remained pending for ovise years'®®

To avoid any suggestion of honcompliance
with Article 10.18’s waiver requirement, SMCV uftately withdrew its stability-related claims in
February 2020 for the 2009-2011 TTNA Assessmentsrédhe Tax Tribunal issued a decision, as

well as its request for reconsideration before STNok the 2013 TTNA Assessmerits.

5. Special Mining Tax and Complementary Mining PensiorFund

284. In December 2017, SUNAT also began assessing thdaes that had been created
in tandem with the 2011 Royalty Law, and thus stiawdt have applied to SMCV until the end of
2013 under the Stability Agreement. In particutar, 29 December 2017 and 28 September 2018,
SUNAT issued assessments against SMCV for, resgégtithe fourth quarter of 2011 through the
fourth quarter of 2012, and each quarter of 201&, the SMT (collectively, the “SMT
Assessments™' Like royalties under the 2011 Royalty Regime, $UNalculated the SMT based
on the operating profit it attributed to the Cortcator at the respective marginal rate, which WIS
ranges from 2% to 8.40%? SUNAT also imposed penalties for SMCV’s failure fite SMT

declarations®®

7 SeeAnnex A: Administrative Proceedings.

%8 Ex. CE-695 SMCYV, Challenge to Tax Tribunal (TTNA for 201®7(June 2017).

"9 SeeEx. CE-78Q SMCV, Withdrawal of Challenge to Tax Tribunal (YA for 2009) (25 February 2020)
(noting that challenge was pending si6o®ct. 2014); Ex. CE-743 Tax Tribunal, Resolution No. 10372-
9-2018 (TTNA Fines for 2013) (14 December 2018).

SeeAnnex A: Administrative Proceedings. SMCV did not withdreertain income tax claims unrelated to
the Government’s interpretation of the Stabilityrdgment, which remained pending.

1 SeeEx. CE-700, SUNAT Assessments No. 012-003-0092658 and 0120002961 to 012-003-0092964
(SMT for 4Q 20112012) (29 December 2017); Ex. CE-195 SUNAT Assessment No. 012-003-0099078 to
012-003-0099081 (SMT for 2013) (28 September 2018).

"2 5eeCA-180, Creating the Special Mining Tax, Law No. 29788 Geptember 2011Art. 4.2; id., Annex
(listing a progressive scale for SMT rates, randiog 2 to 8.4%).

"3 SeeEx. CE-168 SUNAT Fine Resolution No. 012-002-0031072 (SMT 2@1) (29 December 2017),
Annexl; Ex.CE-169 SUNAT Fine Resolution No. 012-002-0031093 (SMT 1Q012)
(29 Decembe2017), Annex 1; Ex. CE-17Q SUNAT Fine Resolution No. 012-002-0031094 (SMT 2Q
2012) (29December 2017), Annex 1; Ex. CE-171, SUNAT Fine Resolution No. 012-002-0031095 (SMT
3Q 2012) (29 December 2017), Annex 1; Ex. CE-172 SUNAT Fine Resolution No. 012-002-0031096
(SMT 4Q 2012) (29 December 2017), Annex 1;Ex. CE-198 SUNAT Resolution No. 0150140014441
(SMT 4Q 2011-4Q 2012) (12 October 2018), pp. 3%ethfirming SUNAT Fine Resolution Nos. 012-
002-0031702, 012-002-0031093 to 012-@021096 for failures to file SMT declarations); CE-197,
SUNAT Fine Resolutions No. 012-002-0031706 to N$2-002-0031709 (SMT 2013) (28 September
2018), Annex 1; Ex. CE-221, SUNAT Resolution No. 015014001485 (SMT 2013) 28y 2019), pp. 38-
39 (confirming SUNAT Fine Resolution Nos. 012-00230706 to 012-002-0031709 for failures to file
SMT declarations).
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285. On 20 December 2019, SUNAT also issued an assesstharging SMCV with
contributions for fiscal year 2013 to the Completaeyn Mining Pension Fund (the “CMPF
Assessment”), a social security fund composed &%00f employees’ monthly gross compensation
and 0.5% of mining companies’ annual pre-tax incAtheSUNAT calculated the CMPF Assessment
on SMCV'’s entire gross income, again arbitrarilking the position that trying to distinguish which
part of the gross income was related to stabilinedstments was impossible given that SMCV had
not kept separate accountings—even though SUNATT ited already calculated the Concentrator’s
profit when issuing the Q4 2011-2013 Royalty Assesgs and the SMT Assessmefifs.

286. In total, the SMT Assessments amounted to US$616082 in taxes and
US$46,344,574 in penalties and interest as of easkssment date, and the CMPF Assessment to
US$3,792,301 in taxes and US$3,146,092 in penadtieh interest as of the assessment tate.
SMCV submitted requests for reconsideration for @ 2011-2012 and 2013 SMT Assessments,
both of which SUNAT rejected” SMCV also challenged the Q4 2011-2012 SMT Assessn
before the Tax Tribunal, which upheld SUNAT’s Asseents’*®* SMCV also submitted a request for
reconsideration for the 2013 CMPF Assessment, WlldICV eventually withdrew in February 2020

when Freeport filed its notice of arbitratiof.

287. On 25 June 2019 and 13 August 2019, SMCV requasidédr protest to enter into
deferral and installment plans to pay the 2013 @4d2011-2012 SMT Assessments, respectily.
On 1 July 2019 and 16 August 2019, SUNAT approW€C8’s deferral and installment plafs- On
18 August 2020, SMCV agreed with SUNAT to defer aodhbine the two deferral and installment

plans into a single plan under a more lenient regknown as the RAF regimee@imen de

"4 SeeEx. CE-237, SUNAT Assessment No. 0120030109172 (CMPF for 2(A3 December 2019).

"5 CompareEx. CE-771, 18 Dec. 2019 SUNAT Result of Requirement No. ABZ®02553 (CMPF for
2013) (19 December 2019), p. 3dth Ex. CE-195 SUNAT Assessment No. 012-003-0099082, 2013
Royalty Assessments (28 September 2018), Annex 8,(phowing a calculation for the Concentrator’s
profit).

SeeAnnex A: Administrative Proceedings.

7 SeeEx. CE-198 SUNAT Resolution No. 0150140014441 (SMT for 4QLRQ012) (12 October 2018);

Ex. CE-221, SUNAT, Resolution No. 015014001485 (SMT for 20{33 May 2019) (notified to SMCV
29 May 2019).

"8 Ex. CE-198 Tax Tribunal, Resolution No. 05634-4-2019 (SMT @ 2011-2012) (20 June 2019)
(notified to SMCV 30 July 2019).

"9 gSeeEx. CE-254 SMCV Withdrawal of Request for ReconsideratioM@F 2013) (27 February 2018).

20 Ex. CE-759 SMCV Request Under Protest to Enter Into Defearal Installment Plans (SMT for 2013)
(25 June 2019); Ex. CE-764 SMCV Request Under Protest to Enter Into Defearal Installment Plans
(SMT for Q4 2011-12) (13 August 2019).

2L Ex. CE-76Q SUNAT Approval of SMCV’s Deferral and Installment Plans (SMT for 2013) (1 July 2019);
Ex. CE-765 SUNAT Approval of SMCV’s Deferral and Installmeflans (SMT for Q4 2011-12)
(16 August 2019).
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aplazamiento y fraccionamient6® On 13 August 2021, under protest, SMCV made aneay equal
to US$65,156,246 to pay off the outstanding balamuer the RAF Plaff?

R. FREEPORT FILED FOR ARBITRATION

288. On 26 November 2019, Freeport submitted a Naticktent advising Peru that a
dispute had arisen concerning Freeport's investiffénEreeport and SMCV also made significant
efforts to resolve the dispute amicably, includihgpugh consultations with the Government and with
Peru’s Special Commission that Represents Pemténrational Investment Disput&S. When these
efforts were unable to resolve the dispute amicabtgeport filed its Notice of Arbitration on 28
February 2020%

72 Ex.CE-786 SUNAT Approval of RAF Regime (SMT for Q4 2011-3)1(18 August 2020) (applying
interest at 40% of the statutory rate establisheélrticle 33 of the Tax Code).

2 SeeEx. CE-838 SMT RAF Payments, February 2021 to August 2021.

24 geeEx. CE-271, Claimants’ Notice of Intent to Commence Arbitoatiunder the United States-Peru Trade
Agreement (27 November 2019).

SeeEx. CE-273 Letter from Freeport and SMCV to the PeruviancgpdeCommission that Represents
Peru in International Investment Disputes re: NottIntent (12 February 2020).

% Request for Arbitration, 30 April 2020.
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V. LIABILITY
A. PERU BREACHED THE STABILITY AGREEMENT

289. Peru breached the Stability Agreement each timeRibwalty and Tax Assessments
premised on Peru’s novel and restrictive intergi@teof the Agreement became final and enforceable
against SMCV.  Article 10.16.1(b)(i)(C) of the TR#ermits Freeport to bring claims before the
Tribunal for these breaches on SMCV’s behalf, sitlee Stability Agreement is an “investment

agreement” as defined by the TPA.

1. The Stability Agreement is an Investment Agreementor which Freeport May Bring
Claims under Article 10.16 of the TPA

290. Article 10.16.1(b) of the TPA provides that a claim “on behalf of an enterprise of
the respondent that is a juridical person thatcthenant owns or controls directly or indirectlyiay
submit to the arbitration “a claim that the respemtchas breached . . . Ewvestment agreemehaind
that “the enterprise has incurred loss or damageson of, or arising out of, that breach,” aglas
“the subject matter of the claim and the claimechages directly relate to the covered investmert tha
was established or acquired, or sought to be ésialol or acquired, in reliance on the relevant

investment agreement?

291. Article 10.28 defines “investment agreement” aspagnothers:

“a written agreemenbetween aational authority of a Partand a
covered investment or an investor of another Ramywhich the
covered investment or the investeliesin establishing or acquiring
a covered investment other than the written agreeitself, that
grants rightsto the covered investment or investor . . . wispect to
natural resources that a national authority cong;auch as for their
exploration, extraction, refining, transportatidistribution, or
sale.”®®

292. Footnote 16 to Article 10.28 further clarifies that

‘[wlritten agreement’ refers to an agreement intiwg, executed by
both parties, whether in a single instrument amiritiple
instruments, that creates an exchange of rightobhgations,
binding on both parties under the law applicabldanrArticle
10.22.2"%°

27 CA-10, TPA, Article 10.16.1(b) (emphasis added).

28 CA-10, TPA, Article 10.28 (emphasis added).

29 CA-10, TPA, Article10.28, n. 16; see also id(“For greater certainty, (a) a unilateral actof

administrative or judicial authority, such as arpierlicense, or authorization issued by a Partglgan its
regulatory capacity, or a decree, order, or judgment, standing alone; and (b) an administrative or judicial
consent decree or order, shall not be considevaitien agreement.”).
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293.

Annex 10-H carves out twepecific types of legal stability agreements from the

definition of “investment agreement,” confirmingathmining stability agreemengenerallyqualify

as “investment agreements” under Article 10.28pdrticular, Annex 10-H states in relevant part:tha

294.

Pursuant tda_egislative Decrees 662 and 73¥eru may enter into
agreements known as “stability agreements” witheced
investments or investors of another Party. . . pekmlices 10-H.A
and 10-H.B set forth, respectively, an illustratafra stability
agreement with a covered investment and an illistraf a stability
agreement with an investor . . . . Where a stgtalijreement is
materially identicalto the illustration set forth in Appendix 10-H.A
or 10-H.B, andloes not constitute one of multiple instruments tha
make up an ‘investment agreemeas defined in Article 10.28, a
breach of such a stability agreement by Peru sloaltonstitute a
breach of an investment agreem&fit.

The Stability Agreement satisfies the plain terrhthese definitions, and Freeport is

thus entitled to bring claims on SMCV’s behalf bhse Peru’s breaches of the Stability Agreement.

295.

First, the Stability Agreement was a “written agreentsgiiveen a national authority

of a Party and a covered investment or an invedgtanother Party”:

(@)

(b)

(c)

296.

The Stability Agreement was an “agreement in wgitiexecuted between then-
Minister of Energy and Mines Daniel Hokama Tokaglakting “in the name and on

behalf of the Peruvian State” and SMCV, a covensestment of Freepoﬁ.l

The Stability Agreement created an “exchange dftsg@nd obligations.” It provided

SMCV, among others, with rights to tax and admraiste stability in exchange for

SMCV’s qualifying minimum investment commitment@erro Verde’*?

The Stability Agreement was binding on both partieder Peruvian law’®

Secondthe Stability Agreement granted rights “with respto natural resources that

a national authority controls.” The term “with pest to” is broad, and the TPAs non-exclusive dit

examples of relevant rights meeting this definitiooludes rights to the “exploration, extraction,

refining, transportation, distribution, or sale” rmdtural resource$? The Stability Agreement, which

was executed pursuant to Article 82 of the Miningn. granted SMCV stability guarantees “with

respect to"all of its activities within the Mining and Beneficiati Concessions relating to “natural

80 CA-10, TPA, Chapter 10, Annex 10-H (emphasis added).
81 SeeEx. CE-12 1998 Stability Agreement, p. 3.
2 See e.gEx. CE-12, 1998 Stability Agreement, Clauses 1, 9.4, 9.6, 20.1.

783 gSeeEx. CE-12 1998 Stability Agreement, Clause 17 (“This codtraill become effective on the date
when it is executed by the parties, without prejadb its execution in the form of a public deed an
registration in the Public Mining Registiy id. at pp. 32-33 (signatures executing the agreement).

84 CA-10, TPA, Article 10.28.
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resources” in accordance with the Mining Law, apecsfically references benefits directly related to
among others, exploitation, sale, and refinifiy. The Mining Law confirms that the Stability
Agreement grants rights with respect to all “miniagfivities,” including “exploration, exploitation,

[and] beneficiation.®® Peru also “controls” the mineral resources aidsss the preamble to the

Mining Law makes cledr’

297. Third, Freeport, through its predecessors in interestliet” on the Stability
Agreement when “establishing or acquiring” its a®ek investment in SMCV and its covered
investments in the Cerro Verde Mining Unit, incluglithe investment to construct the Concentrator.
SMCV similarly “relied” on the Stability Agreemerwhen “establishing or acquiring” covered
investments in the Cerro Verde Mining Unit, incluglithe investment to construct the Concentrator.

In particular:

(@) Cyprus initially acquired SMCYV in reliance on Parguarantees of stability, which
pursuant to the terms of the Share Purchase Agreesnd the Guaranty Agreement

would be set out in, among others, future minimdplity agreement&®®

(b) Mr. Moran testifies that when Phelps Dodge asseSd¢@V in connection with its
acquisition of Cyprus, Phelps Dodge “believed t8BMCV’s stability regime was
critically important.”® In particular, Mr. Moran explains that “[b]ecausePeru’s
economic and political turmoil, the possibility efjoying stability was essential for
our operations,” and that given low copper pridetha time, “any additional taxes or

charges could have jeopardized any additional invests that Phelps Dodge sought

%5 CompareCA-10, TPA, Article 10.28vith Ex. CE-12 1998 Stability Agreement, Clauses 9.1 (providing
guarantees for “free availability in the export anigrnal sales by the owner of its mineral prodict
Clause 9.3 (providing stabilized depreciation fatefixed assets); Clause 9.5 (providing stabilized fiscal
treatment, including customs duties), 9.6, 10.1; Clause 1.3 (referencing feasibility study for the processing
of “the copper mineral in the facilities of Cerro Verde”); Clause 3 (describing the “mining rights” that are
the subject of the agreement).

% SeeCA-1, General Mining Law, Chapter III (titled “Other Mining Activities”); Article 7 (“[E]xploration,
exploitation, beneficiation, general work and m@imansport activities are carried out by natiamal
foreign natural and legal persons through the cgsioa system.”).

87 SeeCA-1, General Mining Law, Preamble, Il (“All mineralseurces belong to the State, whose property

is inalienable and imprescriptible. The State eatds and preserves natural resources, having/ébogea
basic irformation system for the promotion of investment; regulate the mining activity nationally; and
oversee that activity according to the basic pplecof administrative simplification. The explditan of
mineral resources is carried out through Statepaivdte enterprises, by the use of the system of
concessions.”).

See suprglll.D.1; Ex. CE-4, Share Purchase Agreement Between Cyprus Climaxi$/&tampany and
Empresa Minera del Peru S.A. (17 March 1994) (“8trurchase Agreement”), Article 3.1(g) (containing
Peru’s commitment to grant a mining stability agmeat pursuant to Articles 78 and 79 of the Mining
Law); Ex. CE-341,Guarantee of the Republic of Peru in Favor of Cgptlimax Metals (17 March

1994), Art.1.6 (Peru guaranteeing the executidfan§” mining stability agreement related to SMCV'’s
“business and operations” that SMCV qualified for).

% Moran Y 14.
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to undertake.”® Mr. Moran also explains that, “[flor this reasdhe technical team
reviewed the stability agreements that SMCV hadegig—in particular, the [Stability
Agreement]—and assigned great importance to thaeeéxgent in determining the

company’s future plans’

(c) Mr. Moran also testifies that Phelps Dodge’s Badtonately “based its approval” to
invest in the Concentrator “on the Finance Commist@gecommendation, as well as
the 2004 Feasibility Study and its update which reflected our understanding that
the Stability Agreement’s guarantees would apply ttee Concentrator (an
understanding that the Peruvian authorities had fircoed to SMCV

representatives)’*

(d) Mr. Davenport testifies that “[gluarantees of taxdadministrative stability were a
prerequisite for Phelps Dodge to invest in larggdescmining investment in
developing economies such as Peff” He thus explains that the Stability
Agreement was “of paramount importance to Phelpsiggd in considering the
Concentrator investmeft! He further testifies that “[ijn approving the &stment,
Phelps Dodge’s and SMCV's Boards of Directors teba financial projections that
assumed the Stability Agreement’'s guarantees waploly to the concentrator,

consistent with Ms. Chappuis’s advice to SME¥/.

(e) Ms. Torreblanca testifies that SMCV’'s Board coratially approved the
Concentrator on the understanding that it woulckiitled to the stabilized regime,
subject to, among others, “approval of SMCV’s resjue expand the Beneficiation
Concession.™® She testifies that once MINEM granted approvay ameeks later,
“[SMCV] understood that this MINEM resolution comfied that the Stability
Agreement would cover the Concentrator, just likeoter investments that SMCV
had made in the Cerro Verde Mining Unit after coetipl the investment program
contained in the 1996 Feasibility Study”

)] The 2004 Feasibility Study, and its September 20pdate, similarly demonstrate
that Phelps Dodge and SMCYV relied on the Stab#ityeement in relation to the
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Moran § 14.
Moran { 14.

Moran  29.
Davenport { 30.

Davenport { 30.

Davenport { 40.
Torreblanca § 27.
Torreblanca § 27.
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Concentrator investment, as both the Study andufitate explicitly assumed that
SMCV would be entitled to rely on the stabilizedjiree through December 31,
20137

298. Fourth, the Stability Agreement does not fall within ABnE0-H’s narrow carve-out
of two specifictypes of stability agreements from the definitmn‘investment agreement.” By its
plain terms, Annex 10-H excludes so-called “legéhbBity agreements” entered into under
Legislative Decrees 662 and 757 that gre “materially identical” to the examples sett ool
Appendices 10-H.A and 10-H.B of the TPA, afid {lo not constitute one of multiple agreements
making up an “investment agreement.” The Stabi#igreement is not a legal stability agreement
under Legislative Decrees 662 and 757 and is neatténally identical” to the sample legal stability
agreements included in Appendices 10-H.A and 10-H.Bstead, the Stability Agreement was
executed pursuant to Article 82 of the Mining LamdaVINEM’s model agreement incorporating all
guarantees set forth in Title Nine of the Miningnt4® Those guarantees included “tax, currency
exchange, anddministrative stability for a 15-year period, whereas legal stability esgnents
granted only income tax and in some cases currexchange stability for ten yeaf¥. Other
material differences between legal stability agreet® and mining stability agreements concerned the
requirements to enter into these agreemefds instance, to enter into the Stability Agreement
SMCV had to prepare a feasibility study and subtidgr MINEM’s approval, a requirement that did
not apply to legal stability agreements as the Guwent offered them “to all investors regardless of

the sector in which they investe@®

299. Finally, the “subject matter of the claim[s] and the clathdamages” “directly relate”
to Freeport’s covered investments in SMCV and the@Verde Mining Unit made in reliance on the
Stability Agreemenf®® The subject matter of Freeport’s claims is Pehrsaches of the Stability
Agreement arising from its novel interpretationtrieing stability guarantees to the Feasibility
Study’s investment program instead of granting ther8MCYV for all investments in the Cerro Verde
Mining Unit. Relying on this novel interpretatioferu repeatedly refused to apply stability
guarantees and the stabilized regime under theli§talbgreement to the Concentrator, a covered

investment that SMCV and Freeport’s predecessodernmreliance on the Stability Agreement. The

™8 gee supr&lll.F.1 (citing Ex. CE-20, Fluor Canada Ltd., Feasibility Study: Cerro VeRtamary Sulfide
Project (May 2004), \Vol. IV, pp. 146); 8lII.F.4 (citing Ex. CE-459 Fluor, SMCV Primary Sulfide Project
Feasibility Study Project Update (September 200443).

"9 See e.g.Ex. CE-778 Model Stability Agreement, Supreme Decree No984&EM (3 February 1994)
(Model Agreement for fifteen-year stability agreemgranting the Regime of Guarantees and Investmen
Promotion Measures, provided for in the Ninth Tjdéthe General Mining Law]").

750 CompareCA-1, Mining Law, Articles 72, 82vith Ex. CE-304 L.D. 662, Article 15; see alsd/ega  55.

1 CompareCA-1, Mining Law, Article 85with CA-304, L.D. 662, Articles 10, 1and CA-306, L.D. 757,
Article 41; see alsd/ega 1 56.

2 CA-10, TPA, Art. 10.16.1(b).
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claimed damages result from those breaches. Htegpbus entitled to bring claims based on Peru’s
breaches of the Stability Agreement pursuant teckertl0.16.1(b) of the TPA.

2. Peru Breached the Stability Agreement Each Time iDenied Stability Guarantees on
the Basis of its Novel Interpretation
300. Peru repeatedly breached its obligations under Stability Agreement to grant

stability guarantees to the entire Cerro Verde Nirliunit because:

(1) Under the Mining Law and Regulations, stability gqurdees applied to the entire
mining unit or concessions in which the investordmats qualifying minimum

investment;

(i) The Stability Agreement required Peru to apply skebilized regime to the entire
Cerro Verde Mining Unit, including the Concentratand

(iii) Peru's novel interpretation limiting stability gaatees only to the investment
program included in the Feasibility Study is enyirensupported by the plain terms
of the Mining Law and Regulations and the Stabilgreement itself, flies in the
face of the Government’'s own practice, and undeemipasic purposes of stability

guarantees in the first place.

i. Under the Mining Law and Regulations, Stability Guaantees Applied to the
Entire Mining Unit or Concession(s) in Which the Investor Made its
Qualifying Minimum Investment
301. Under the plain text of the Mining Law and Reguwas in force until 2014, stability

guarantees applied to the entire mining unit orcesnion(s) in which the investor made its qualiyin
minimum investment. This is also the only reasémabterpretation in light of the Mining Law’s
purpose, because stability guarantees must apphetentire mining unit or concession to encourage
significant and continuing mining investments—ae tining Law’'s drafters clearly understood.
Accordingly, until it adopted its novel and restive interpretation of the Mining Law in relatioo t

Cerro Verde, the Government applied stability gotges on the basis of a mining unit or concession.

a. The Mining Law and Regulations Granted Stability Guarantees to
the Entire Mining Unit or Concession(s)

302. Under the version of the Mining Law and Regulatiansforce until 2014, the
Government granted stability to investors for #rmire mining unit or concession(8) which the
qualifying minimum investment was made, withouttidiguishing whether the investments were
included in the investment program in the feasipiitudy, different processing methods were used
within the mining unit, or otherwise. The plairxtt@f both the Mining Law and Regulations made

this clear.
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308.

1. The Mining Law

Under the plain terms of the Mining Law, the subfite guarantees of tax and

administrative stability applied to an entire migianit or concession(s). In particular:

(@)

(b)

Article 82 of the Mining Law—which established amvéstor’s entitlement to tax

stability for a period of 15 years—provided that:

In order to promote investment and facilitate timaricing of

mining projects with an initial capacity of not $eghan

5,000 MT/day or expansions intended to reach aagpaf

not less than 5,000 MT/dayeferring to one or more

Economic-Administrative Unitsamining activity titleholders

shall enjoy tax stability that shall be guarantée@ugh an

agreement entered into with the State for a terrfiftefen

years, starting from the fiscal year in which thixeaition of

the investment or expansion, as the case may be, is

accredited>®
This provision thus explicitly confirmed that thew granted stability guarantees to
“mining activity titleholders” for the purpose ofrgmoting investment within an
“Economic-Administrative Unit[],” and that inves®r might obtain stability
guarantees by making significant investmenithin that “Economic-Administrative
Unit[].” The second sentence of Article 82 therfiicled “Economic-Administrative

Unit” as follows:

For the purposes of the [stability] agreement , the term
Economic-Administrative Unit means the set of mgnin
concessionfcated within the limits set forth in Article 44
this Law, theprocessing plantsand the other assets that

constitute asingle production unitdue to sharing supply,

administration, and services. ">*.

Thus for the purpose of stability guarantees, tBeohomic-Administrative Unit”
explicitly included not only the mining concessiphsit also the processing facilities

and other assets that constitute a “single proonainit.”

Article 83 provided that only investors who submiittan investment program
meeting the qualifying minimum amount (US$50 mitlidor existing mining

companies and US$20 million for the start of minamgivities) had the right to enter
into a stability agreement. It further providedhtththe “effect of the contractual

benefit shall apply exclusively to tlaetivities of the mining compaiiry whose favor

753

754

CA-1, Mining Law, Art. 82 (emphasis added).

CA-1, Mining Law, Art. 82 (emphasis added); see also id.Art. 44 (stating that an Economic
Administrative Unit is a “grouping of concessiorigf the same class and nature” that are proximate t
one another).
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the investment is madé>® By its plain text, Article 83 did not distinguidfetween
different types of mining “activities.” In partitar, it did not distinguish between
initial investments and later investments, or betwkeaching and flotation activities.
On the contrary, according to Article 7 of the NtigiLaw, mining activities broadly
included “exploration, exploitation, beneficiatiorgeneral work, and mining
transport” that are “carried out . . . through ttemcession systeni® The stability
guarantees thus applied @ mining activities within the mining unit or concess

that were the subject of the new investment.

(c) Article 80 granted “tax stability” and other bengfito the Mmining activity
titleholder’ that entered into a 10- or 15-year stability agnent under Articles 78 or
82."%" It thus made clear that those benefits derivednfthe investor’s relevant
mining titles—in other words, the concession oraassions that made up the mining

unit.

(d) Article 84 similarly granted additional guarantéeshe ‘mining activity titleholdet
that entered into a 15-year stability agreememiuding increased depreciation rates

and the right to “keep accounting in U.S. dollar8.”

(e Article 72, which set out the “basic benefits” caned within the stability framework

for both 10- and 15-year stability agreements, laiyi characterized those benefits

as granted to thditleholders of “mining activity”’*°

2. The Mining Regulations

304. The Regulations in force during SMCV’s stabilityrjpe similarly confirmed that

stability guarantees applied to an entire mininig anconcession. In particular:

(@) Echoing Article 83 of the Mining Law, Article 1 primled that stability guarantees are

granted to “mining activity titleholders” “for thgerformance of their activities®

(b) Article 2 provided that stability guarantees “shapply as of right to all mining
activity titleholders™—a term defined as personsentities “that perform mining
activitiesin a concession or in concessions grouped in amBeoc Administrative

Unit, as titleholders or assignees™—so long as theyetged] into a stability
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CA-1, Mining Law, Art. 83 (emphasis added); see alsaChappuis 1 21.
CA-1, Mining Law, Art. 7.

CA-1, Mining Law, Art. 80 (emphasis added); see also idArt. 84 (incorporating by reference benefits
contained in Article 80 for fifteen-year stabiligreements).

CA-1, Mining Law, Art. 84 (emphasis added).
CA-1, Mining Law, Art. 72 (emphasis added).
CA-2, Regulations, Art. 1.
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agreement under Articles 78 and 82" Article 2 then expressly confirmed that

stability guarantees applied on the basis of a¢ession or unit,” providing that

[w]hen the natural or legal person is the titleleoldf several
concessions or Economic-Administrative  Units, the
qualification [for stability] will only take effecfor those
concessions or unithat are supported by . . . the [stability]
agreement referred to in this Articfg.

(c) Article 18 of the Regulations, which included timéormation that titleholders must
submit to “avail themselves of the provisions” bétMining Law, confirmed that the
subject of an application to execute a mining $itgtagreement was specifiaining
rights—i.e., concession&? In particular, Article 18 required titleholders submit
the “[nlJame of themining rightsset out in the application, indicating their gexghic
location, number of hectares, and their registratio the corresponding Book of the

Public Registry of Mining.”*

(d) Article 22 of the Regulations provided that stabilguarantees “shall benefit the
mining activity titleholder exclusively for the iegtments that it makeim the
concessions or Economic-Administrative Ufiitsonfirming that their scope was
bounded by the mining unit or concession in whitle qualifying minimum
investment was mad& Article 22 also provided specific instructions fmining
companies that have multiple concessions or EAWS$ ey have been subject to
different stabilized (or non-stabilized) fiscal regs, noting that, “[tjo determine the
results of its operations, a mining activity titddher that hasother concessions or
Economic-Administrative Unitshall keep independent accounts and reflect tmem i
separate earnings statement®” By contrast, nothing in the Mining Law or
Regulations contemplated that a mining company tragply multiple fiscal regimes

within a single mining unit or concession.

(e) Article 25 of the Regulations also made clear stability extended to the entire
mining unit or concession, rather than to a specifivestment, because it

acknowledged that a mining company could undertekpansion of facilities or new

n 767

investmentsthat contractually enjoy the guarantee of legalbdlity. In such
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CA-2, Regulations, Art. 2 (emphasis added).
CA-2, Regulations, Art. 2 (emphasis added).
CA-2, Regulations, Art. 18; see alsd/ega T 45.
CA-2, Regulations, Art. 18(b) (emphasis added).
CA-2, Regulations, Art. 22 (emphasis added).
CA-2, Regulations, Art. 22 (emphasis added).
CA-2, Regulations, Art. 25 (emphasis added).
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305.

cases, Article 25 required that the mining comp&make available to the Tax
Administration the annexes that demonstrate théicgion of the tax regime granted
to the aforementioned expansions or new investniéfitsArticle 25 thus reinforced
Article 22’s confirmation that stability guarantee®re granted to investors for all

investments made “in the concessions or EconomimiAidtrative Units.*®°

b. The Mining Law’s Drafters Confirm that the Mining L aw Granted
Stability Guarantees to the Entire Mining Unit or Concession

The Mining Law’s drafters confirm that its provie® were intended to convey

stability guarantees to the entire mining unit on@ession in which an investor made its qualifying

minimum investment.

306.

Ms. Chappuis—who, at the direction of Minister S Albavera, co-drafted the

above provisions in L.D. 708 of 1991, which becafitte Nine of the Mining Law—testifies that

“under the Mining Law, stability agreements covall investments” that a mining activity titleholder

makes in its concession or “mining unit® In particular:

(@)

(b)

Ms. Chappuis testifies that she always understde definition of “economic
administrative unit” in Article 82 to be “broad aimtlude[] the mining concessions
dealt with by [Article 44], any beneficiation faities or concessions, and any other

assets that constitute a single production Ufit.”

Ms. Chappuis further testifies that she and herleague “carefully drafted”
Article 83 taking into account “[Article 82's] brda definition of ‘economic
administrative unit” and that they deliberately eddhe language that the “effect of
the contractual benefit shall apply exclusivelytieactivities of the mining company
in whose favor the investment is made” without pigany “limitation on the mining
company’'s ‘activities’'—in both mining and benefittan concessions—that could
receive the ‘contractual benefit’ based on procegssnethod, ore type, or any other

n772

factor. They also wanted to clarify that “stability wouloenefit only the
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CA-2, Regulations, Art. 25.

CA-2, Regulations, Art. 22; see alsd/ega 1 46 (explaining that Art. 22 “[t]ellingly. . did not provide that
mining companies must keep independent accountstateiments to distinguish between stabilized and
non-stabilized investmentwithin a concession or EAU,” ultimately concluding that “similarly
confirmed that stability benefits applied to corsiess or EAUS”).

Chappuis T 45-46.
Chappuis 1 28.
Chappuis 1 21.
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concession or mining unit that was the target efdhalifying minimum investment,

to the exclusion of other mining unit§’®

307. Ms. Vega—who at the request of MINEM and the MiniBgciety personally
consolidated L.D. 708 into the Mining Law, in closensultation with senior Ministry officials—
likewise explains that the Mining Law provisiondam@nced above, “alone and taken together, made
clear that stability benefits extended broadly ltdrevestments that a mining company made within
the concessions or unit covered by its stabiliyeament during the 10 or 15 years it is in forcd.”

In particular:

(@) Ms. Vega notes that Article 82 “defined EAUs forrposes of stability as covering
both mining and beneficiatiomoncessionshat constituted aingle production unit
(or single mining unit).*”® She goes on to explain that “the broad concepa of
mining unit, by ensuring that stability guarantegply to both mining concessions
and to beneficiation concessions that share fundehmputs, avoids the difficulties
associated with artificially segregating an intégdaoperation or applying different
tax regimes to an integrated operatioff.”

(b) Ms. Vega explains that Article 83 “clarififed] .. the scope of stability guarantees”
and “confirmed that they were broad” As she further explains, in line with Ms.
Chappuis, Article 83’s purpose “was to ensure #tability guarantees would extend
only to the mining unit benefitting from the comg&nminimum investment.”®

She also explains that, if a mining company pertatrall activities within asingle

mining unit, “the limitation in Article 83 would noarise” because ‘the stability

guarantees would cover [the mining unit] entirely.”

(c) Ms. Vega likewise notes that thactivitiesregarding the mining industry” referenced
in Article 83 are broadly defined in both the préderand Article 7, which make clear
that the relevant “activities” are those carried ‘through theconcessiorsystem.*®°
These affirm the conclusion that stability undetiéke 83 extends broadly to the

concession or mining unit.

3 Chappuis 1 21.

" \fega 1 34.

5 \ega T 36 (quotinGA-1, Mining Law, Art. 82) (emphasis original).
% \fega 1 38.

T SeeVega 1 39.

8 SeeVega 1 39.

M SeeVega 1 39.

0 SeeVega 140 (citingCA-1, Mining Law, Art. 7 (“The exploration, exploitatio beneficiation, general
work and mining transport activities are carried by national or foreign natural and legal persons
through the concession system.”).
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308.

C. To Achieve Their Intended Purpose, Stability Guaramnees Must
Extend to an Entire Mining Unit

The Mining Law and Regulations also must be inttgud as having applied stability

guarantees tall investments that a mining company makes withinriising unit because it is the

only interpretation that is consistent with the @&mment’s stated purpose of promoting private

investment in the mining sector.

309.

First, promoting private investment in mining was thev&momment's primary

objective in adopting the landmark stability in¢eas that D.L. 708 introduced into the Mining

Law.”®" For example:

(@)

(b)

(c)

(d)

(€)

Article 72 of the Mining Law explicitly acknowleddehis objective, confirming that
stability guarantees were granted “[ijn order tomote private investment in mining

activity.”’®?

Article 82 similarly provided that the purpose aitablishing the 15-year stability
guarantees was “to promote investment and fa@litdite financing of mining

projects.”®

Minister Sanchez Albavera, who spearheaded theimgabf L.D. 708 as President
Fujimori’'s Minister of Energy and Mines from 199® t1992, noted in his

contemporaneous account of the process that “[gjrstability] guarantees created
an important incentive for mining companies by altering the criteria that guided

investment decisions, especially given their loegri recovery.®*

Ms. Chappuis, who was involved in drafting many tbé Mining Law’s key
provisions related to stability, confirms that 8evernment “had a very clear vision
of how important it was to offer robust stabilityuagantees to attract foreign
investment, and . . . was emphatic in stating these guarantees should play a key

role in the reform” of the Mining Law/%*

Mr. Flury, advising on the Mining Law’s drafting his role as Director of the Mining
Society, confirms that Minister Sdnchez Albaveraenelear “that the stability policy

had to be clear, broad, and easy to implement,eowauld not be able to attract the
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Seesuprag IIl.C.1.

CA-1, Mining Law, Art. 72.

CA-1, Mining Law, Art. 82.

See supr&IIL.C.1.i; see als&Ex. CE-31], Fernando Sanchez AlbaveraEICARDS ON THETABLE (1992),

p. 81.

Chappuis 115; see supra lIl.C.1.i.
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investors that Peru so badly need&f.™He also notes that in implementing stability
guarantees, “Peru hoped that mining companies waukke all necessary

investments to develop their mining units in thetkmossible way™®’

310. Secondto accomplish the purpose of promoting foreigrestment, it is critical for
stability guarantees to apply to the entire miningt or concession, given the basic commercial
realities of mining operations. Prof. Otto expfathat stability guarantees are particularly imaaft
in the mining industry given that “[d]istinctive afacteristics of mining—such as high capital costs,
long payback periods, and fixed assets—make dtaluifi the fiscal and administrative framework
particularly important to a mining company’s degisito invest.”®® He further explains that these
guarantees serve their purpose only if they applgrt investor’s entire concession or mining unit,
because mining investments are “dynamic, with @it evolving equipment, processes, and
approaches,” including the need to “update tectgiety add new circuits or mills to recover
additional minerals, implement new processing aagnes to accommodate changing ores and
technological advances, or replace trucks with egoxs.”® Prof. Otto opines that, if these types of
subsequent investments do not enjoy stability, timbility guarantees become “significantly less
attractive” in the initial investment decision, amining companies would have a “disincentive” to
make those subsequent improvements—precisely tpesdp of the intent behind laws like the

Mining Law.”®°

311. The individuals involved in preparing the Miningwapecifically understood that to
promote investment in mining resources, stabilivargntees had to protect an investor's entire

mining unit or concession:

(@) Ms. Vega testifies that in preparing the Mining Lashe “discussed with Vice-
Minister Patsias whether we should incorporatebtioad definition of EAUJ[s],” and
“the concept of a ‘single production unit’ encormgiag both mining and
beneficiation concessions® She also notes that they “both agreed that it was
essential” to do so because “[tlhe broad applicatib stability benefits to a single
production unit was consistent with President Fajira push to promote foreign

investment in mining.*®?

786 Flury Y17, see supra 1II.C.1.i; see alsdEx. CE-311, Fernando Sanchez AlbaveraETCARDS ON THE
TABLE (1992), p. 81.

87 Flury 1 38.

8 CER-4, Expert Report of James M. Otto on Comparativectitia of Fiscal Stability in Mining
(27 August 2021) (“Otto™) 1 17.

89 Otto 11 23, 32-34.
0 Otto 11 34, 48-50.
1 \ega { 38.
2 \fega 1 38.
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(b) Ms. Chappuis explains that “mining companies needanstantly make investments
to optimize their production processes, make theoremnefficient in line with
technological advances, and adapt them to thetatgei changes that the company
needs to implement as it exploits the orebody."Ms. Chappuis testifies that, in
drafting Title Nine, “it never occurred to us tanit the scope of stability to the initial
investment included in the feasibility study's isttment program, or to the initial
‘activities’ that the mining company had to carmyt do be entitled to enter into a
stability agreement” because doing so “would haeenbdirectly at odds with
Minister Sanchez Albavera’s instructions to graxiessive stability guarantees to
make Peru more competitive internationally . . d &m attract much-needed private
investment.*** She explains that “[s]uch a limitation would igadnow the mining
industry works”: “because the orebody's chemicaimposition is different at the
surface than at lower depths, a processing cithait may be appropriate at the time
of the initial investment could be less efficiemteven useless once the surface ore

has been extracted from the depoSit.”

312. Finally, international practice confirms that stabilityagantees typically apply to

entire mining units—unsurprisingly, since governmsemworldwide implement stability guarantees for

the same purpose, namely, to “attract investm@htlh particular:

(€)] Prof. Otto testifies that “[a]ll of the stabilizati schemes” that he is aware of from his
extensive experience “are granted to either thengioompany or a mining unit of
that company,” and that he is “not aware of anysgliction, law, or agreement that

grants stability to just a part of the activitiesrformed within a mining unit’®’

(b) Prof. Otto also cites specific examples from seueisdictions that offered stability
guarantees to mining investors with which Peru wobhve been competing for
investment in the early 2006%. He notes that all of these jurisdictions “refpthe
global norm that, when a country offers stabiliyits mining investors, it typically
does so to the mining unit as a whole, not onlggecific investments that a mining

company makes within that unit®
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Chappuis 1 24.

Chappuis 113; see supra8IILC.1.i; see alsoChappuis 125 (“[W]e sought to encourage investors
promote . . . comprehensive development . . . Bariofy stability benefits to the relevant concessior
mining units.”).

Chappuis 1 24.
Otto 11 15, 17-28.
Otto 1 32.

Otto 1 36(a)-(g).
Otto 1 36.
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(c) Mr. Moran testifies that while he was leading thefcing of the Minera Candelaria
expansion, the Chilean authorities “never questotie application of the foreign
investment [stability] contract's benefits to owpansion investments or sought to
restrict those benefits to investments contemplateal feasibility study®° He also
testifies that because “Peru was competing witHeClni attract mining investments
and had even tried offering greater guaranteesntcee foreign investors,” he
“assumed that Peru would respect stability commitshéowards SMCV and any
investments that Phelps Dodge would make into €% concessions listed in the

Stability Agreement” during the life of the agreem®"*

d. Until It Adopted the Novel and Restrictive Interpretation in Cerro
Verde’s Case, the Government Applied Stability Guaantees Based
on Mining Units or Concessions
313. Until its volte-face when it began adopting Mr. Isasi’'s novel and resue
interpretation of the scope of stability guarantedhe Government had also consistently interpreted
the Mining Law and Regulations as applying stapilin the basis of an entire mining unit or

concession, both in theory and in practice.

314. First, Mr. Isasi, who in June 2006 authored the novedrpretation that formed the
basis for SUNAT's Assessments, had only a year rbetmequivocally confirmed that stability
guarantees apply on the basis of teacessionsn which the qualifying minimum investment was
made, not the investment itself. In his April 20B&port to the Minister of Energy and Mines

explaining the application of the Royalty Law tonimig investors with stability agreements, he stated

[T]he royalty is not applicable to the mineral resmesextracted
from the concessions that form part of the contractuatigbilized
investment project. . .

Consequently, it is not the owner of the miningjgeco. . . who will
be exempt or not from the payment of royalties, mghensively as
a company, but it will behe mining concessions of which it is the
owner, depending on whether or not they are part ofogept subject
to a stability agreement signed prior to the ety force of Law
No. 28258

315. These categorical statements leave no doubt teaBtdvernment understood that the
concessionsnot the qualifying minimuninvestmentsdefined the scope of the stability guarantees.

In a communication that Peru’s Court of Transpayesrtd Access to Public Information disclosed in

800 Moran 1 15.
81 Moran § 15.

802 Ex. CE-494 MINEM, Report No. 153-2005-MEM/OGAJ (14 April 28D1 1617 (emphasis added); see
supra§ lI.G.3.
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connection with a public information request, Perabunsel recognized that “[tthe [April 2005]
Report,at first glance, appears to support” the argumiegit ‘tall activities within a concession or an
economic administrative unit are protected by ttebiBzation Agreement and therefore do not need
to pay royalties for any of those activities,” atmhn be interpreted to support” Cerro Verde’s
position®®

316. Second MINEM's Directorate General of Mining (“DGM”) anthe Mining Council,
an administrative body within MINEM in charge oftdsdardiz[ing] administrative jurisprudence
regarding mining issues,” understood stability gnéees as applying to EAUs or concessions in their
treatment of stabilized compani®. For example, a November 2001 Mining Council reoh
relating to the “Parcoy” mining unit—a mining unit northern Peru owned by Consorcio Minero
Horizonte S.A.—and the DGM opinion it reviewed, bamequivocally confirmed that “tax stability
[is applicable to] the Parcoy EAU, which is whehe investments of the Parcoy Project were made. .
. "% The resolution also specifically confirmed thtb#lity guarantees covered the mining rights
listed in Annex | of the relevant agreement, megmmthis case that “[tlhe concessions createdién t
Parcoy EAU and the Parcoy Plant beneficiation cesioa ... are subject to the [s]tability

[a]greement.*°

317. Third, former MINEM officials confirm that this was theGovernment's
understanding before the Government adopted thel moterpretation under political pressure. For

example:

(@) Ms. Chappuis testifies that during her tenure aNEM from 2001 to 2004—
including as Director General of Mining for her dintwo years—she always
understood that Article 82 granted the stabilitamguntees of Title Nine to an entire
mining unit, rather than limiting the guaranteesthe initial qualifying minimum

investmenf®’

(b) Mr. Flury similarly testifies that, during his temuas Minister of Energy and Mines,
he signed a stability agreement with BHP Billitointaya S.A. regarding its
beneficiation concession on behalf of MINEM, andtthe “clearly understood that
the scope of its stability would apply’ to its estibbeneficiation concession and that

he “naturally expected that Tintaya would make #tddal investments in this

803 Ex. CE-884 Transparency and Access to Public Informatiotdmal, Decision, Case No. 00547-2021-
JUS/TTAIP (16 April 2021).

804 SeeCA-1, Mining Law, Article 94(5).

85 Ex. CE-377, MINEM, Resolution No. 380-2001-EM-CM (16 Novem{&801), p. 2.
806 Ex. CE-377, MINEM, Resolution No. 380-2001-EM-CM (16 Novem{2801), p. 2.
87 Chappuis 1 28.
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concession during the 15-year term of its [a]gregmas most mining companies

would, in order to keep operations current and petide.”*®

318. Fourth, SUNAT also clearly assumed that stability guagastapplied to concessions

and mining units. For example:

(@) In early 2005, Haraldo Cruz, SUNAT's Regional Ident for Arequipa, sent a form
letter to SMCV referring to it as a “holder[] of][anining concession[]” with
instructions on how to submit certain informatidroat its ‘Production Unit(s)’ thus
confirming that the mining unit and concessionsemtre relevant item for purposes
of stability?®® Ms. Torreblanca explained that SMCV did not owsalties because
the Stability Agreement covered its entire minimgt,uand SUNAT did not raise the

issue again until several years |&t@r.

(b) In late 2007, less than two years before SUNATadsthe first royalty assessment
against SMCV, SUNAT and MINEM further confirmed ghunderstanding while
exchanging reports regarding a “list of subjecttigeldl to pay the mining royalty
from June 2004 to date,” noting that the final Vistuld be based on information that

MINEM would provide on twnership of concessions and EA%S

(c) In a September 2012 Report, SUNAT explicitly comiad that “mining-activity
owners that have signed [stability agreements] eiljoy a stabilized tax system
applicable solely to theoncession or economic-administrative uloit which said

agreement has been signétf.”

319. Fifth, the Government’s initial implementation of the yRly Law confirms that

stability guarantees applied to whole mining unitgoncessions. In particular:

(@) Articles 2 and 8 of the Royalty Law assigned thgatty obligation to holders of
mining concessiorisbased on the éxtractiorl of minerals, making clear that the

Government assessed royalties on the basi®mtessions™® Articles 4 and 7.1 of
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Flury 1 33-38.
Ex. CE-482 SUNAT, Letter to SMCV (17 February 2005), p. 1; see also suprg IIl.G.1.
See supra Il.G.1 (citing Torreblanca Y 31-32).

SeeEx. CE-568 SUNAT, Report No. 261-2007-SUNAT/2FO000 (20 Nowem 2007), p. 2 (emphasis
added); Ex. CE-570, MINEM, Report No. 1169-2007-MENDGM (14 December 2007); see also supra
§ IILK.

Ex. CE-883 SUNAT, Report No. 084-2012-SUNAT/4B0000 (13 Septer 2012), p. 3.

SeeCA-6, Royalty Law No. 28258 (24 June 2004), Art. 2 ydong that “holders of mining concessions”
shall pay royalties as consideration for tleggloitationof metallic and non-metallic mineral resources”)
(emphasis added); CA-1, Single Unified Text of the General Mining Law, lfame Decree No. 014-92-
EM (as amended) (3 June 1992) (“Mining Law”), A8t.(providing that &xploitationis the activity of
extractingminerals”) (emphasis added).
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(b)

(c)

(d)

the Regulations similarly confirmed that the refere base for royalty calculations
was initially the ‘mining concessidn in January 2005 the Government amended
Article 6 of the Regulations to include thBroduction Unit—i.e., a specific group

of concessions—as the relevant reference baseyalty calculation§™

Prof. Hernandez confirms that “[t]jhextractionof ore generates the mining royalty
payment obligation®® Prof. Hernandez explains that by establishingetkteaction
as the triggering event, “the State ensured thatingi titleholders pay royalties,
regardless of what is done to the ore after it hesn extracted®™® If instead “the
event triggering the payment obligation was—forregée, the processing of ore—
the State would run the risk that the mining titlieler evades paying royalties if it

sells the ore without processing it fir§t?”

Around the time Congress passed the Royalty Lawjosegsovernment officials
publicly acknowledged that companies with stabibiyreements would bexempt
from royalty payments—confirming that, like the Rdty Law’s obligations, stability
guarantees applied to entire concessfdhg=or example, in May 2004, then-Minister
of Economy and Finance Kuczynski noted that theltgywould apply only to “a
minority of companies, since the majority of thg bbmining projects are stabilized in

both taxes and charge¥?

Mr. Isasi’'s April 2005 Report likewise confirmedaththe Royalty Law could not
apply to a mining company—like SMCV—uwith a stalyildgreement applicable to its

mining concession at the time the Government adoipie Royalty Lavi*°
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SeeCA-7, Royalty Law Regulations, Supreme Decree No. 15408 (15 November 2004), Art. 4
(defining the “reference base for the payment efrthining royalty for the orextracted from the mining
concessiondn operation”) (emphasis added); see id Art. 7.1 (“The obligated entities must submit a
monthly sworn statement in the media, conditiooenfand places determined by SUNAT. In the sworn
return, the reference base feach mining concessiom operation must be entered independently.”)
(emphasis added); CA-116, Amendments to Royalty Law Regulations, Supremer®=No. 018-2005-EF
(28 January 2005), Art. 6 (“The obligated entitregst submit a monthly sworn statement in the means,
conditions, form and places determined by SUNAThe Bworn statement must state separately the
reference base farach Production Unjtindicating for each one of them the tonnage eftoeated from
each concession.”) (emphasis added).

Hernandez  81.
Hernandez  81.
Hernandez  81.
Seesupra§ III.F.2.

Seesupra § ll.F.2 (citing Ex. CE-439 Minister of Economy of Peru Against Mining Royaltidgence
France Presse (30 May 2004)).

Seesupra§ Ill.G.3 (citing Ex. CE-494 MINEM, Report No. 153-2005-MEM/OGAJ (14 April 28p p. 7
(“[T]he royalty is not applicable to the minerakoeircesxtractedfrom theconcessions that form part of
the contractually stabilized investment proj8otemphasis added)).
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(e) SUNAT instructed mining companies to provide infation related to their
“Production Unit” for purposes of determining rayalobligations, and similarly
stored information on “Virtual SUNAT” in terms ofaeh “Production Unit,”

confirming that this was the relevant designationcilculating royaltie&*

il. The Stability Agreement Required Peru to Apply theStabilized Regime to
the Entire Cerro Verde Mining Unit
320. By entering into the Stability Agreement with SMCReru guaranteed stability for
the entire Cerro Verde Mining Unit, made up of Mming and Beneficiation Concessions. This is
clear from the Stability Agreement itself, which shumplement all guarantees of the Mining Law
and Regulations, and as such extends those guesatiethe entire concession or mining unit
identified by the Agreement—here, the Mining anch&eciation Concessions. There is further no
guestion that Cerro Verde, including the Conceatraiperates as an integrated mining unit, and the

Government’'s own conduct confirmed that the er@Gieero Verde Mining Unit was stabilized.

a. The Stability Agreement Confirmed That Stability Guarantees
Applied to the Mining and Beneficiation Concessions.e, the Cerro
Verde Mining Unit
321. Inimplementing the Mining Law and Regulations, 8tability Agreement confirmed
that stability guarantees applied to all miningiaites carried out within SMCV’'s Mining Unit,

which comprises the Mining and Beneficiation Coso@ss.

322. First, as a matter of Peruvian law, a stability agregmarst reflect the guarantees of
the Mining Law, and therefore must be interpretethe consistent with that framework, according to

which stability was granted to the entire miningt am concession:

(€)] Article 86 of the Mining Law provided that stabyliagreements “shall incorporate all
the guarantees established” in the Mining 1¥&wTo that end, the Government also
created model contracts for all stability agreemeanitered into pursuant to Articles
78 or 82 of the Mining La¥?®

(b) Ms. Chappuis testifies that the purpose of Art@ewas to ensure that all stability

agreements would “ensur[e] equality for all investaith stabilized investments,”

81 gSeesupra § I1Il.G.1 (citing Ex. CE-482 SUNAT Letter to SMCV of 17 February 2005 (insting

companies that “you must download every month fidimual SUNAT through the SUNAT Online
Transactions module (SOL), by selecting the optRroduction Unit Download the file that contains the
information about youProduction Unit(s)) (emphasis added)).

CA-1, Mining Law, Article 86; see alsoEx. CE-12 1998 Stability Agreement, Clause 1.1 (entitling
SMCYV to “guarantees of the benefits contained” in Articles 72, 80, and 84 of the General Mining Law);
see alsaChappuis,  26; Vega § 31.

See e.g.Ex. CE-778 Model Stability Agreement, Supreme Decree No984£EM (3 February 1994) (3
February 1994) (Model Agreement for fifteen-yeabsity agreement).
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meaning that “each stability agreement would sea@lr¢he guarantees under the
Mining Law without the parties being able to negtgithe agreement’s specific scope
of protection—that they would not depend on thécif in charge at the time, but on
the Law.”®* She understood the text of Article 86 to “prefessicrutiny from
political actors, ensuring that they could not iifeee with their terms or question

whether the agreements fell within the applicabtgl framework ¥°

(c) Ms. Vega similarly confirms that the “Stability Aagment implemented the stability
guarantees available to SMCV under Title Nine ef fining Law,” and that “neither
the Government nor a mining company could negoaattability agreement that was
broader or narrower than MINEM’'s model incorporgtiall the guarantees of Title
Nine.”® In the words of Ms. Vega, stability agreementsiist incorporate all the

guarantees set forth’in Title Nine—no more, nsl&8’

(d) Alfredo Bullard, Professor of Civil Law at Pontiic Universidad Catélica del Peru
and a leading jurist on Peruvian contract law, & that the Mining Law “define[d]
the scope and content of the stability agreemeutsd’ that the guarantees granted
“are not subject to negotiation by the partié€” For this reason, Mr. Bullard
concludes that “the State, which was in chargereparing the form of the mining
stability agreement, could not have included gumesthat are more restricted or

limited than those included in the regulatory feamork.”*

323. Second Clause 3 of the Stability Agreement, entitled “Migi Rights,” set the
operative scope of the Agreement. It confirmed, timaconformity with the Mining Law, the stability
regime’s guarantees applied to all of SMCV’s atié@ in the Cerro Verde Mining Urft® In

particular:

(@) The first paragraph of Clause 3 provided that tteathing Project of Cerro Verde is

circumscribed to the concessions, related in EXHIBI with the corresponding

84 Chappuis 1 26.
85 Chappuis 1 26.
86 \fega 11 31, 59.

87 \ega 153; see alsaCA-1, Mining Law, Art. 86 (“The agreements that guaesnthe benefits set forth in
this Title are adhesion contracts, and their modglsbe prepared by the Ministry of Energy and ksn
These agreements shall incorporate all the guaramgtablishedithis Title.”); cf. CA-39, Peruvian Civil
Code, Legislative Decree No. 295 (24 July 1984}, 2857 (“Based upon reasons pertaining to theakoci
national, or public interest, guarantees and wégsrgranted by the State by means of contract lpeay
established.”).

88 Bullard ¥ 21.
89 Bullard ¥ 21.

850 geeBullard 1 28 (“In order to determine the scopehef Stability Agreement and the guarantees graoted t
SMCYV, we must begin interpreting Clause 3 of thee®ment literally.”).
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areas.®! Exhibit I, in turn, listed both SMCV’s Mining Ceassion (“Cerro Verde
No.1, No. 2 and No. 3", and its Beneficiation Cession (“Cerro Verde

Beneficiation Plant”), which includes the Conceturd*

(b) Clause 3 and Exhibit | thus implemented Articled32he Mining Law by identifying
the “Economic Administrative Unit"—here, the Cerk@rde Mining Unit, which
comprises the Mining and Beneficiation Concessioms-which the qualifying
minimum investment or expansion was being madetlaai as a result, was entitled

to enjoy the stability guarante®s.

(c) The second sentence of Clause 3 provided thatdgdification of the Mining and
Beneficiation Concessions as the relevant minigpgts for purposes of the Stability
Agreement “does not prevent the owner from incarfing other mining rights to the
Cerro Verde Leaching Project, after approval by fp&M].” #* Hence, SMCV
would have been entitled to incorporate an addificzoncession (“mining right”)
into the scope of its stabilized regime, subjecthe approval of the DGM. By
contrast, Clause 3 did not reference any mecharbgmwhich SMCV could
incorporate additionainvestmentswithin those concessions under the scope of
stability—confirming that no such need existed,sae@ any investment made within

those concessions was covered while the Agreereemined in forc&®

324. Third, Clauses 9 and 10 of the Stability Agreement, tvhieflected the stability

guarantees set out in the Mining Law, confirmed #tability extended to all of SMCV’s activities in

the Cerro Verde Mining Unit. For example:

(@) Clause 9.1 provided for the free commercializawdri{SMCV’s] products” without

any limitation by processing method or particulavestment®

(b) Clause 9.2 provided for the free disposal of “fgreicurrency generated by its
exports, subject of the contract.g., of the SMCV Concessions, and not only of the

exports generated through a specific project cestment®’
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Ex. CE-12 1998 Stability Agreement, Clause 3.

Ex. CE-12 1998 Stability Agreement, Exhibit I.

SeeCA-1, Mining Law, Article 82.

SeeEx. CE-12 1998 Stability Agreement, Clause 3.

SeeBullard 1Y 31-32.

Ex. CE-12 1998 Stability Agreement, Clause 9.1; see alsdullard T 37.
Ex. CE-12 1998 Stability Agreement, Clause 9.2; see alsdullard T 37.
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(c) Clause 9.3 entitled SMCV to use a 20% depreciataa on ‘“its fixed assets,” not
merely the fixed assets forming part of a particihaestment or used in a specific

: 838
processing method;

(d) Clause 9.4 entitled SMCV to keep ‘“its account[ing}” U.S. dollars and did not

oblige SMCYV to keep separate accounts for eacts afiestments;**°

(e) Clause 9.6.1 preserved the validity fee “of the inmgnconcession,”i.e, the
administration fee paid by SMCV to maintain its cession in force, at the rate of
US$2 per hectare per year, as well as that of @entession of Beneficiation,”

without distinguishing among various forms of use of those concessions;**® and

)] Clause 10.2 assessed the impact of certain measaré&MCV'’s “availability of
cash” without distinguishing between the availapilof cash for SMCV’s various

investment$*!

325. Finally, the Peruvian law experts confirm that the StgbMgreement implemented

the Mining Law and Regulations to confer stabifjiyarantees to SMCV’s Mining and Beneficiation

Concessions. In particular:

(@) Prof. Bullard confirms Clause 3 “defined the scabgrotection under the Stability
Agreement,” and that it did so “by ‘limiting’ [stdlty guarantees] to certain

‘concessions’ or ‘mining rights”—namely, the Mimgn and Beneficiation

Concessioné?*?

(b) Prof. Bullard further opines that “principles of ntmact interpretation from the
Peruvian Civil Code all confirm that SMCV’s Stabjli Agreement covered all

investments that SMCV made within its mining ufiit”

(c) Ms. Vega likewise opines that “Clause 3 and Exhibappear to me as entirely
consistent with the broad scope of stability guses under the Mining Law and
Regulations,” ultimately concluding that the “StaiiAgreement confirmed that its

benefits applied to SMCV'’s entire mining unft*
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Ex. CE-12 1998 Stability Agreement, Clause 9.3; see alsdullard T 37.
Ex. CE-12 1998 Stability Agreement, Clause 9.4; see alsdullard T 37.
Ex. CE-12 1998 Stability Agreement, Clause 9.6.1; see als®Bullard 1 37.
Ex. CE-12 1998 Stability Agreement, Clause 10.2; see alsdullard  37.
Bullard 1 28.

Bullard 1 16.

Vega 1 61see alsaChappuis 1 39.
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326.

b. Cerro Verde Is an Integrated Mining Unit, Which Includes the
Concentrator

In SMCV's case, the Stability Agreement guarantessefits for the entirety of Cerro

Verde’s operations, including the Concentrator,aonse Cerro Verde operates as a single integrated

mining unit made up of the Mining and the Beneficia Concessions, both of which are explicitly

covered by the Stability Agreement. Further, thev€&nment officially endorsed the Concentrator’s

inclusion in the Cerro Verde Mining Unit when itpapved the Beneficiation Concession expansion,

reflecting its decades-long position that Cerradéeis a single mining unit.

327.

First, Cerro Verde operates as a single mining unit, pc@img the Mining and

Beneficiation Concessions, both of which are expjicovered by the Stability Agreement:

(@)

(b)

(©)

(d)

SMCV’s integrated mining, leaching, and flotatigmecations meet the characteristics
of an "EAU” set forth in Article 82 of the Mining d&w because they constitute a
mining concession, processing plants, and othetadsat share “supply” (orebody),
“administration” (personnel, offices), and “senstegwater, electricity, insurance,

transport, etc.§*

Ramiro Aquifio, who serves as SMCV’'s Chief EngineérLong-Term Planning,
explains that the leaching and flotation (concdntjafacilities share all key
infrastructure for power, water, and transportafih The oxides and secondary
sulfides processed in the leaching facilities dregrimary sulfides processed in the

Concentrator all derive from the same intermingieglbody**’

Mr. Aquifio further explains that the leaching alatdtion processes are inextricably
linked in SMCV'’s long-term financial projectionsin preparing its annual life-of-

mine plan to determine how it will process Cerradéés remaining ore, SMCV

carefully assesses which processing method withbst profitable for each block of
mixed ore in an integrated mine planning proé&sBecause flotation yields higher
copper and molybdenum recovery from a block of lmue entails up to double the
operating cost of leaching, this analysis changieh wmarket conditions, and the

optimal processing balance for the remaining offésstiom year to yeat**

The coexistence djoth processes is also critical for maximleachingrecovery: as

Mr. Aquifio explains, flotation “enable[s] [SMCV] fwocess more secondary sulfides
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SeeAquifio § II; cf. CA-1, Mining Law, Art. 82.
Aquifio § I1.D.

SeeAquifio 11 15-17, 222; see alssupra§ Ill.A.1.
Aquifio 1 53-58.

Aquifio 1 55-58.
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through leaching®° Prior to construction of the Concentrator, SMOWy left

those secondary sulfides in the ground, as it watseconomical to extract and
process them through leaching without also beinte @b process the primary
sulfides: because the ore types are so intermingledould have been extremely
inefficient for SMCV to dig around the primary ddés or mine them out only to put

them in a waste dun3*

328. Secondbecause SMCV operated as a single mining unit intgrated operations,

MINEM specifically endorsed the Concentrator’s ugibn in the Cerro Verde Mining Unit, and

hence the Stability Agreement, when the DGM preiamily approved the expansion of the

Beneficiation Concession to include the ConcentratoOctober 2004°2 The DGM's decision to

grant SMCV’s application to expand Cerro Verde'sgassing rights under tlexistingBeneficiation

Concession, instead of a new and separate berigirciaoncession, leaves no doubt that the

Concentrator, as part of the Cerro Verde MiningtUis covered by the Stability Agreement. In

particular:

(@) Ms. Chappuis testifies that she confirmed to SM@G#t it could petition MINEM to
expand the area and processing capacity of itsimxi8eneficiation Concession to
include the Concentrator, and that this would comfthat the Stability Agreement
applied to it?>® Ms. Chappuis testifies that she agreed that B&hould expand
the Beneficiation Concession to include the Corregoit once it was built, including
because the expansion was needed to process tharprsulfides and that Minero
Perd had previously operated a small concentratdghirw the beneficiation
concessioff>* She also found it convincing that “SMCV and theve&rnment had
long sought to construct a concentrator,” and ihath the leaching facilities and the

concentrator fell under the Mining Law’s definitioh‘[b]eneficiation.”®*®

(b) In submitting SMCV'’s request for the expansion, Nierreblanca explained that the
“coexistence” of flotation and leaching in the Biciation Concession was “nothing

new” at Cerro Verde given the previous use of thealk concentrator under the
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Aquifio 1 59.
Aquifio 1 59.

See supra& lII.LF.5 (citing Ex. CE-476 MINEM, Report No. 784-2004-MEM-DGM/PDM and Direcial
Order No. 027-2004-MEM-DGM/PDM (26 October 2004)).

See suprg 11I.LF.3 (citing Chappuis 11 53).
Chappuis 1 54 (discussifix. CE-458 SMCYV, Petition No. 1487157 (August 27, 2004)2p.

Chappuis 154 (citingcA-1, Mining Law, Article 17 (“Beneficiation is the seff physical, chemical,
and/or physicochemical processes performed to@xtraconcentrate the valuable parts of an aggeegfat
minerals and/or to purify, smelt or refine metgls.”
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existing processing righf8® The Concentrator was further “needed . . . ‘tospe
the scheduled exploitation of [SMCV'’s] operationsti light of the exhaustion of

leaching-only reserves, as Ms. Torreblanca alstaed®®’

(c) While Ms. Chappuis’s colleague at the Ministry, &edPolo, had previously
expressed a dissenting view, the October 2004 wpprior the Beneficiation
Concession confirmed to SMCV that Ms. Chappuis&wivas the correct one and
SMCYV understood that issue to be resolt&d.

(d) Ms. Vega notes that the MINEM resolution approvimgnstruction of the
Concentrator within the Beneficiation Concessiord“dot distinguish between the
Concentrator and the existing leaching facilitiesétting the new capacity levéf®
Rather, MINEM set the capacity of the Beneficiati@oncession at a combined
147,000 MT/d for both the leaching and flotatioregiions—a decision Ms. Vega
opines “was reasonable . . . since it would havenkeetificial and inconsistent with
the Mining Law to segregate those operatioffs.Ms. Vega notes that “[h]ad
MINEM disagreed with SMCV’s characterization of thygerations of the mining unit
or expected to treat the fiscal regime governing tiwo processes differently, it
should have said so in its reply to SMCV and ituidtichave required that SMCV

apply for a different beneficiation concessiontfoe Concentrator®®*

(e) Prof. Otto similarly observes that “[ijf MINEM hadntended to regulate the
operations differently, it would have made moresgefor it to have rejected SMCV’s
request and instructed the company to seek a depmraeficiation concession for the

concentrator aloné®

329. Third, MINEM's inclusion of the Concentrator within the isting Beneficiation

Concession was entirely in line with the Governrigenbnsistent recognition of Cerro Verde as a

single mining unit since the 1970s, and with iesaclrecognition of the need to develop a concemtrat

as part of Cerro Verde's integrated production.ufior example:
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Ex. CE-457, SMCV, Petition No. 1487019 tdINEM (27 August 2004); Torreblanca q 26; see also supra
§ IILF.3.

Ex. CE-457, SMCV, Petition No. 1487019 to MINEM (27 August @) (requesting permission to
construct the Concentrator and to expand the Beatfin Concession to accommodate it).

Ex. CE-476 MINEM, Report No. 784-2004-MEM-DGM/PDM and Directal Order No. 1027-2004-
MEM-DGM/PDM (26 October 2004 )lorreblanca 9 25-27.

Vega 1 67.
Vega 1 68.
Vega 1 66.
Otto 1 44.
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(@) The 1972 feasibility study Minero Peri commissiof@mdCerro Verde explored both
leaching and flotation within the “Cerro Verde Eoamic and Administrative Unit,”
leading to the construction of the pilot concemratlongside the original SX/EW
plant in 19795

(b) In 1976, MINEM expanded Minero Perl’s special miniights within what it called
the “Cerro Verde Mining Unit2*

(c) Between 1975 and 1992, recognizing that the eventuestruction of a concentrator
was an existential imperative for the mine, Min€eri conducted at leaseven
additional feasibility studies to build a concetdrao operate alongside the leaching
facilities.®® Minero Per( also constructed the leaching fadlitwith this future
concentrator in mind, even sketching out a “Fuuéide Plant” in blueprints for the

site plarf®

(d) Minero Perl’'s 1993 plan to privatize Cerro Verde—ialihthen included both the
leaching facilities and the pilot concentrator—refd to the mine as a “Production
Unit.”%" Ms. Silva describes selling SMCV’s mining and @fériation concessions
together as a “single mining unit” as a “key” paftits privatization plan, which was
focused on obtaining “an investor with the requitedhnical and financial capacity

[that] could build a concentrator to efficientlygeess the primary sulfide&®®

(e) The Public Deed establishing SMCV in 1993 confirrtteat Minero Per( contributed

to SMCYV “the mining and beneficiation concessiond the assets that constitute the
1869

‘Cerro Verde Mining Unit.

() The 1994 Share Purchase Agreement defined “UnidadoG/erde” as “the mining

and beneficiation concessions previously knownectiNely as the Cerro Verde

Production Unit.®"°
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Seesupra § IllLA.2 (citing Ex. CE-29Q0 Wright Engineers Ltd., Feasibility Study for ti@erro Verde
Project for Empresa Minera del Pera (1 Februar2),9vol. |, p. 3).

Seesupra8§ Ill.A.2 (citing Ex. CE-2, Supreme Decree No. 027-76-EM/DGM (19 July 1976)).
Seesuprag§§ 1I.A.2; TIL.A.3.

See supra I1l.A.3 (citing Ex. CE-296, Wright Engineers Ltd., Copper: From Oxides to Cd#so(April
1978), p. 29).

Seesupra§ IIl.C.3 (citing Ex. CE-351, CEPRI, Minutes for SMCV (3 July 1996), p. 5 (“Shieed was
clearly identified as the main objective for proimgtprivate investment in the Cerro Verde Produrtio
Unit and in this vein it was that the Special Comted, in coordination with the COPRI, that decided
prioritize it vis-a-vis the other promotions to ¢@ried out with the Production Units.”).

Silva 1115, 19; see supr& III.C.3.

Seesupra§ IIl.C.3 (citing Ex. CE-330 SMCV Public Deed (20 August 1998)lause 1.1; Ex. CE-329
Minero Perud, Minutes of Board Meeting No. 634 (B2€) 1993), pp. %: Silva 9 18-19).
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(9) In a 1997 report relating to the relationship betwehe 1994 and 1998 Stability

Agreements, MINEM referred to Cerro Verde both as‘Eeconomic Administrative

Unit” and a “Production Unit®*

(h)  The Stability Agreement itself referenced Cerrodéeas a “Unit of Productiorf

330. Finally, following the October 2004 provisional approval tife Beneficiation

Concession expansion, the Government continuedribrm that SMCV’s Concentrator was part of

the Cerro Verde Mining Unit. For example:

(@) MINEM recognized that the Concentrator would bet ga'SMCV’s Mining Unit in
December 2004 when it approved SMCV’s use of tlafitpreinvestment benefit to
finance the construction of the Concentrator, caomfig its earlier statements to that
effect in September 200%° The Regulations required that mining companies
reinvest their profits in the same “mining unit,’eaming that MINEM could not have
approved the benefit unless the Concentrator féhim SMCV’s Mining Unit®"

Ms. Chappuis testifies that, in approving this esiushe readily concluded that the

new investment would be part of “SMCV'’s ‘mining tfi®"

(b) In its 2009 investment report, MINEM referred torf@eVerde as a single production
unit, and also depicted Cerro Verde as a “mininigj’ un its official map of ongoing
mining project$’® Because the Concentrator had commenced operatiohs time,
MINEM’s reference to Cerro Verde as a single “mgiimit” confirmed yet again that

the Concentrator was part of SMCV’s stabilized MmiJnit.
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Ex. CE-4, Share Purchase Agreement Between Cyprus Climadal$1€o. and Empresa Minera del Peru
S.A. (17 March 1994), Definitions; see supré Il.D.1.

Ex. CE-356 MINEM, Report No. 708-97-EM/DGM/OTN (30 Decemberard.

Ex. CE-12 1998 Stability Agreement, Clause 1.4 (“By Supraesplution No. 14-293-PCM of April 22,
1993, the resolution adopted by the Private InvestnPromotion Committee (COPRI) was ratified, by
means of which they defined the modality to camy the procedure of promotion of private investment
referred to in legislative decree No. 674, in thatf Production of Cerro Verde, Arequipa, of Emega
Minera del Peru S. A. - Minero Peru.”).

See supr&§ IILE.3; IILF.5 (citingEx. CE-22 MEF, Report No. 209-2008F/66.01 (3 December 2004);
Ex. CE-21, MEF, Communication No. 942-2004-EF/10 (3 Deceni4)).

CA-2, Regulations to Title Nine of the General Miningaw, Supreme Decree No. 024-93-EM
("Regulations"), Article 10 (“Non-distributed incenshall be applied to the execution of new investme
programs that guarantee the increase of produleti@ts ofthe relevant mining unify (emphasis added);

see alsaCA-68, Application of Tax Benefits to Retained Earnifigmt Are Used for Investment Programs
to Ensure an Increase in the Production of Minimgtd) Supreme Decree No. 027-98-EF (25 March 1998)
(25 March 1998) (“Issues rules for the applicatafrtax benefits to retained earnings that are deed
investment programs &nsure an increase in the production of miningsifitemphasis added).

Chappuis 1 45.

SeeEx. CE-584 MINEM, 2009 Mining Investment Repoip. 44; see alsdEx. CE-593, MINEM, Report
on Mining Projects (2 October 2009).
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(c) Throughout 2009, MINEM'’s Supervisory Agency for &stment in Energy and

Mining (“OSINERGMIN") similarly consistently refeed to the “Cerro Verde

Mining Unit” in its reports>’’

(d) In 2009, SUNAT’'s webpage similarly described SMCViperations as one

“production unit.®"®

C. The Government's Own Conduct Confirms That Stabiliyy Applied to
the Entire Cerro Verde Mining Unit

331. In addition to consistently recognizing that Ceverde is a single mining unit, and

explicitly confirming that the Concentrator is paitit, the Government also repeatedly confirmed

that stability guarantees would apply to Cerro \#sentire unit.

332. First, Peru's conduct prior to the Concentrator investmeonfirms that Peru

understood that the Agreement would apply toetfiretyof SMCV’s Mining Unit®”® For example:

(@) When promoting the sale of Cerro Verde in Janua®®3l the Government
specifically touted both the potential to procdss primary sulfides and the promise
of tax and administrative stability in public adtieements and in the draft Heads of
Agreement that it sent to pre-qualified companiasluding Cyprus—a document
that also included “refusal of the Peruvian Statexecute a stability contract” as a
condition under itsforce majeure clause that would suspend the investment

obligations of the purchas&’

(b) A 1997 internal MINEM memo relating to whether SMEV1994 Stability
Agreement would continue to apply after SCMV sigitteel 1998 Stability Agreement
affirmed that the 1998 Stability Agreement wouldplgpto SMCV’'s “Economic
Administrative Unit” and that two different tax fieges could not “co-exist” within

that unit®®!
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See Ex. CE-587, OSINERGMIN, Report No. 597-2009-OS-GFM (14 Aprd009) Ex. CE-591
OSINERGMIN, Report No. 902-2009-0OS-GFM (3 June 20&X. CE-589 OSINERGMIN, Report No.
876-2009-OS-GFM (1 June 2009 x. CE-590 OSINERGMIN, Report No. GFM 266-2009 (1 June
2009) Ex. CE-592 OSINERGMIN, Report No. 1551-2009-0OS-GFM (29 Sepier 2009).

SeeEx. CE-826 SUNAT's profile for SMCV.
SeeBullard 1Y 49-62.

See suprd 111.C.3 (citing Ex. Ex. CE-332 CEPRI, International Public Competitive Biddiray the Sale
of SMCV S.A.: Heads of Agreement (26 October 1998e alsdSilva 1 23 (noting that “on 26 October
1993, CEPRI sent draft ‘Heads of Agreement’ toghequalified companies for a future purchase ahel s
agreement”); Ex. CE-32Q Peru 320 MINING JOURNAL 1 (22 January 1993), pp. 11, 14-15 (“[E]xploitatio
of the primary sulphides will play an increasinterduring any expansion at Cerro Verde.”).

SeeEx. CE-356 MINEM, Report No. 708-97-EM/DGM/OTN (30 Decemied97)).
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(c)

(d)

333.

When SMCV sought confirmation prior to investing ithe Concentrator,
Ms. Chappuis—the head of the office responsible designating beneficiation
concessions—specifically confirmed that the Conegot investment would be

entitled to stability, because tkatire Cerro Verde Mining Unit was stabiliz&tf

In October 2004, President Toledo applauded Plixtuige’s decision to invest in the
Concentrator and “wish[ed] [Phelps Dodge] the heskuck,” while asserting that

“we will fulfill our responsibility to maintain eawomic and legal stability?*

Second the 2006 Roundtable Discussions attended by SM@¥equipa

commissioners, and Government officials—including Masi and Minister Sdnchez Mejia—clearly

assumed that SMCV would not pagyroyalties, including for the Concentrator, becatheeStability

Agreement applied to the entire Cerro Verde Mirigt. For example:

(@)

(b)

(€)

In the lead-up to the Roundtable Discussions, MINEdfficials publicly
acknowledged the Stability Agreement and statetttiey would honor it, and that
MINEM would “inform the commissioners about the geoof the laws that protect
the contract they signed with Cerro Verd®” MINEM further suggested that
SMCV should pay “amdvanceof canon [the share of income tax distributed to
regional governments] and royalties on accountttier yearsin which its stability
agreement expirgsagain implicitly acknowledging that SMCV did nbave to pay

royalties prior to the expiration of the agreenf&nt.

Ms. Torreblanca testifies that during the Roundtabiscussions, the Government
officials “quickly dismissed” the demands from Atgga politicians that the
Government order “payment of the mining royaltiésCerro Verde | and II"—+e,,

the leaching and flotation operatidii5.

Ms. Torreblanca further testifies that “[tlhe Gawerent representatives and Director
Isasi, in particular . . . never mentioned that SM@ould have to pay royalties

because the Stability Agreement would not applpeoConcentrator®®’
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SeeChappuis 1 52.

See supra8 llI.LF.4 (citing Ex. CE-471, Peru: President Toledo Announces an Investment $$830
Million in Cerro Verde EUROPAPRESS(12 October 2004)).

SeeEx. CE-533 La RepublicaAdvance Payment of Royalties PropqodeslREPUBLICA (15 June 2006)
see also supr§ ll.1.1.

SeeEx. CE-533 Advance Payment of Royalties PropqodedReEPUBLICA (15 June 2006)%ee also supr
l.1.1.

SeeTorreblanca $3; see also supr& IIl.1.3.
SeeTorreblanca $3; see alssuprag IIl.1.3.
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334. Third, the Government treated SMCV as fully stabilizeithwespect to the entire
Cerro Verde Mining Unit during the preparation bétVoluntary Contribution and GEM programs.

In particular:

(@) Mr. Castagnola testifies that when negotiating t¥eluntary Contributions for
President Garcia's PMSP program in mid-2006, APOW0Onsultoria used a
“financial model . . . . to estimate and simulatdemtial contributions under the
Program [that] always assumed [] SMCV was a staddlimining company that did
not have to pay royalties during the term of isbdity agreement®® He also notes

that “no Government representative ever questidiisclassification.**

(b) Mr. Santa Maria testifies that during the preparatof the GEM program, the
financial projections APOYO Consultoria used anéretd with the Government
“included SMCYV in the group of stabilized mining nepaniesnot obliged to pay

%% He also testifies that “no one in the Governmguoestioned this

royalties.
classification, nor did anyone say that SMCV woléde to pay royalties or the SMT
for some part of its operations and that therefeeeshould modify the value of its

contribution.®%!

(c) The Government’s inducement of SMCV's significardyments under both the
Voluntary Contribution Agreement and the GEM Agresatr—without so much as a
word to suggest that the payments made were noliregigbecause SMCV would
owe Royalty payments—further confirmed SMCV’s urdanding that its entire
mining unit was stabilize®? The purpose of both agreements was to raiseiuilit
revenue from mining companies that did not pay Itegmbecausetheir operations
were protected by a stability agreem&ht. SMCV’s contributions under both
agreements were clearly based on, respectivelyahmet income or operating profit
from SMCV’s entire Mining Unit, not only the leaching facility, ande Government

never once suggested that these payments weresaxfds

88  Castagnola %4; see also supr8 Ill.1.4.

89  Castagnola §4; see also supr8 Ill.1.4.
Santa Maria 93; see also suprg l11.M. 1.
Santa Maria %5; see also suprg l11.M. 1.

82 See suprd 1I.LM.2 (citing Ex. CE-64, Agreement for the Assessment of Gravamen Espad&aMineria
Approved by Law No. 29790 (28 February 2012)).

83 See supr&§ Ill.1.4; TIL.M.2.
894 See supr&§ Ill.1.4; 111.M.2 (citing Torreblanca 1 84).
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iii. Peru’s Novel and Restrictive Interpretation Is Entrely Unsupported

335. Peru’'sex postustification for its breaches of the Stability Agment—that stability
guarantees were limited to the investment progractuded in the feasibility study submitted with the
investor's application for a stability agreement-s-ha@ basis in the text of the Mining Law and
Regulations, which made clear that the purposeubfmiting the feasibility study was instead to
demonstrate the investomrdigibility to enter into a stability agreement. In fact, thev&nment later
had to amend both the Mining Law and Regulations to support revel and restrictive
interpretation—confirming that the prior version svaot similarly restricted. The Government’s
novel and restrictive interpretation is also elyig odds with the investment-promoting purpose of

stability guarantees, because it creates legalrtancey and significant administrative burdens.

a. The Feasibility Study’s Investment Program Demonstated an
Investor’s Eligibility to Enter into a Stability Agreement, Not the
Scope of That Agreement
336. Peru’'s novel and restrictive interpretation of $@pe of the stability guarantees

improperly distorts the purpose of the feasibilgyudy’'s investment program, which was to
demonstrate that the mining company weégible for stability guarantees and to identify the main
unit in which the company would execute the qualdyminimum investment—as the plain text of
the Mining Law and Regulations, the testimony of. Mega and Ms. Chappuis, and the Stability

Agreement itself each confirm.

337. First, under the Mining Law and Regulations, the fedisjbstudy served the purpose
of demonstrating an investor’s eligibility by vigwf its qualifying minimum investment program. In

particular:

(@) Article 85 of the Mining Law provided thattfo enjoy the guaranteed benefits
mining activity titleholders that fall within theespe of Articles 82 and 83 of this Law
shall submita technical-economic feasibility study?> The only other provision that
referenced feasibility studies was Article 101, evhprovided that the DGM had the
authority to approve feasibility studi&¥.

(b) Article 18 of the Regulations, which indicated thormation that titleholders had to
submit to “avail themselves of the provisions” diet Mining Law, required
titleholders to submit the “corresponding feasipitudy for purposes of Article 82"
of the Mining Law, which together with Article 8&tsout the qualifying minimum

investment and increase in production capd&cityThe feasibility study thus was

85 CA-1, Mining Law, Art. 85 (emphasis added).
8% SeeCA-1, Mining Law, Art. 101(c); see alsd/ega { 50(a).
87 CA-2, Regulations, Art. 18.
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(c)

(d)

338.

meant to provide proof that the mining titleholdeould meet the qualifying
minimum investment requirement of US$50 million $$20 million, and as such

qualifiedthe titleholder to enter into a stability agreenf&h

Article 19 required that mining companies include their feasibility study the
“[tlerm, execution schedule and amount of disaggted) investment” of their
qualifying minimum investmerft® Article 24 provided that the DGM would submit
to the Vice-Minister of Energy and Mines its “ditedal resolution approving the []
Feasibility Study . . . which will serve as the isa® determine the investments set

out in the agreemernit) order to proceed” with signing a 15-year stap#igreement.

Conversely, the Mining Law and Regulations nowhamevided that the feasibility
study, or the qualifying investment program incldidie the feasibility study, defined

the scope of stability guarante&s.

SecondMs. Vega and Ms. Chappuis confirm based on adiensive experience and

expertise that the feasibility study played the omtpnt function of demonstrating an investor’s

eligibility for stability guarantees and the feakih of the investment, but did not limit the

guarantees’ protective scope. In particular:

(@)

(b)

Ms. Chappuis testifies that the “purpose” of remgjra feasibility study under
Article 85, which she helped draft, was to showt tihe investor could achieve the
qualifying minimum investment threshold to accehg stability regime with a
feasible investment prograift She explains that the initial investment includied
the feasibility study was a “floor,” not a ceilinghat “the more investments the
company made after meeting the initial investmtr,more the mining industry and
the overall economy of the country would benefés; an engineer, she knew that “a
company would not be able to include in its inifiavestment program . . . all the
investments that it could possibly make over 10%ears of operations”; and that,

even if it could, MINEM could not review such a plm 90 days®?

Ms. Vega similarly explains that feasibility stusliédemonstrated that the mining

company’'s investment program met the initial minfminvestment requirement to
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SeeCA-2, Regulations, Art. 18; see alsdvega 1 33 (explaining that “feasibility studiesy®d a specific
role in the stability regime: they demonstratect tte mining company’s investment program met the
initial minimum investment requirement to receiabdlity guarantees, and that it was technicallg an
economically feasible”).

CA-2, Regulations, Art. 19.

SeeVega § III.C.

Chappuis 1 22.

Chappuis 1Y 224; see alsdOtto 11 48-50.
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receive stability guarantees, and that it was tieaiy and economically feasiblé*
She explains that “once the DGM determined thafehsibility study included in the
investment program complied with the necessaryirements, only then could the
investment serve as the basis on which to signyeab stability agreement® She
further explains that feasibility studies “alsontiéed the concessions or mining unit
in which the mining company would implement the Idyng investment program,
and thus the concessions or mining unit that wbeldefit from stability if the DGM
approved the study® By contrast, Ms. Vega confirms that “the Miningv. and
Regulations . . . [did not] provide[] any basiditoit the scope of stability guarantees
to the investment program foreseen in the feasjtstudy.®® Ms. Vega testifies that
she has “no recollection during [her] time assgstihe Government and while
preparing the Mining Law of ever hearing any officat MINEM or elsewhere say
that the Mining Law would limit the scope of statgilguarantees to the qualifying

investment program foreseen in the feasibility g’

(c) Ms. Vega also explains that because Article 85 igem/a mechanism for default
acceptance of a feasibility study if the DGM faitssapprove it within 90 days, the
feasibility studycannotlimit the scope of stability guarante®8. In particular, she
explains that “Government inaction, and a feadipbibtudy that has not been
subjected to any Government scrutiny, cannot define scope of stability
guarantees” because ‘“[i]f it did, the mining compatself would potentially have
had the ability to define the scope of its stapifigreement, which is plainly not the

rule. 1909

339. Third, the terms of the Stability Agreement confirmedttthe qualifying investment

program included in the feasibility study served thitical role of demonstrating that an investasw

eligible for stability guarantees to begin with. In paités:

(@) Clause 1, which set forth the “background” for tbenclusion of the Stability
Agreement, explained that SMCV presented its appdio for stability by virtue of

903

904

905

906

907

908

909

Vega 1 50.
Vega 1 50(c).
Vega 1 50.
Vega § 51.
Vega § 51.

SeeVega 158; CA-1, Mining Law, Art. 85 (“If the Directorate Generaf Mining does not issue any
statement, [the feasibility study] shall automdtyjcke approved on this last day, which will be tire that
applies for purposes of fixing the date of thertegime stability and the guarantees that were caplk as
of the indicated date.”).

Vega 1 53.
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its “investmentin its concessionCerro Verde No. 1, No. 2, and No. 3, hereinafter
‘the leaching project of Cerro Verd&® Clause 1 further provided that SMCV “filed
with the Ministry of Energy and Mines the pertinagplication[]” to obtain such
guarantees and benefits, for which purpose it ¢httd to its application the
technical-economic feasibility study** As Prof. Bullard notes, “there is nothing in
SMCV'’s underlying request [for stability guaranteésat shows that the company
intended to extend those benefits solely to itgHa®y operations or in connection

with its initial investment progrant.*2

(b) Clause 3 and Exhibit | then confirmed that the vale concessions for the stability
guarantees were “Cerro Verde No. 1, No. 2 and N¢th& Mining Concession) and
“Cerro Verde Beneficiation Plant” (the Beneficiati€oncession), the concessions in

which the qualifying investment was being méatfe.

(c) Clauses 2 and 4 mentioned the details regardinB@id’s approval of the feasibility
study, and described the qualifying investment maogand the term of execution,

during which time the feasibility study could bdpact to amendments?

340. Finally, the fact that the Third Transitory Chamber of &duational and Social Law
of the Supreme Court stated in the 2008 RoyaltyeGhat the investment program contained in the
feasibility study limited the scope of the Stapilltgreement does not affect this analystsTo begin
with, the Court’s position in that case was wrong the reasons set out above, and failed to give
effect to the plain text of the Mining Law and Risgions?*® Moreover, the Court’s decision was not
precedential on any subsequent cases and did net the purpose of establishing a definitive
interpretation of the Stability Agreement, as tinidid vote in the 2006-2007 Royalty Case made
clear’’ In any event, it is ultimately for the Tribunal decide whether there has been a breach of the

State’s international law obligations under the tetia clausé™®

910 Ex. CE-12 1998 Stability Agreement, Clause 1.1 (emphasiedj
91 Ex. CE-12 1998 Stability Agreement, Clauses 1.1 and 1.2.

%2 Bullard Y 40.

93 Ex. CE-12 1998 Stability Agreement, Clause 3, Exhibit .

94 Ex. CE-12 1998 Stability Agreement, Clauses 2 and 4.

95 Cf. Ex. CE-138 23 Feb. 2016 SMCV Supreme Court Appeal of theeppe Court Decision No. 7650-
2013, 2008 Royalty Assessment.

96 See suprd IVA.2.i.
97 SeeBullard 11 76-79.

98 See, e.g.CA-122, Eureko B.V. v. PolandPartial Award (19 August 2005) (Fortier, Schwebajski
(dissenting in part on other grounds)) (“EurekotidhAward”) 11 92, 112-114 (dismissing respondent’
admissibility objection based on forum-selectioausle because the tribunal concluded it was “refgilire
to “consider whether the acts of which Eureko caimd, whether or not also breaches of the SPAlaad t
First Addendum, constitute breaches of the Treaty.”); CA-251, ESPF Beteiligungs GmbH, ESPF Nr. 2
Austria Beteiligungs GmbH, and InfraClass EnergieGihbH & Co. KG v. Italy ICSID Case No.
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b. The Government Had to Amend the Mining Law and Reglations to
Conform Them to its Restrictive “Interpretation”

341. In contrast to the Mining Law and Regulations’ cl&nguage that applied stability
guarantees to the entire mining unit or concesdieas section IV.A.2.i.a above), there was simgly n
language in the Mining Law and Regulations thatitkoh stability guarantees to the qualifying
minimum investment program. To the contrary, tvaate its novel and restrictive interpretation,
Peru had t@mendboth the Mining Law and Regulations, confirmingtttize version in effect at the

relevant time dichot limit stability guarantees to the investment ineddn the feasibility study.

342. First, the 2014 amendment to the Mining Law, which exgyesstroduced a
provision limiting certain stability agreements the feasibility study’s investment program,
demonstrates that the 1998 version of the law dpalied to SMCV did notmplicitly contain this
limitation, since the amendment would have othezvisen unnecessé’hg/. In particular, the 2014
amendment, which became Article 83-B of the Miniragv in force today, states that mining stability
agreements granted under that article for investsnarer US$500 million “shall apply exclusively to
the activities of the mining company in whose fate investment is madgrovided that said
investments are expressly mentioned in the InvestRtegram contained in the Feasibility Study that
is part of the Stability Agreemet® As Ms. Vega notes, the “amendment in Article 88uld have
been unnecessary if the original text of Articlel&81 already limited the scope of 15-year stability

agreements to the investments contained in thébfégsstudy.”*

343. Second MINEM’s December 2019 amendments to Article 22 tud Regulations—
enacted approximately one month after Freeport gtahits Notice of Intent—similarly confirm that
the previousversion of the Regulations did not limit stability the feasibility study's investment
program. In particular, the December 2019 amendeeArticle 22 provides that “[tlhe contractual
guarantees benefit the mining activity titleholdetclusively for the investments set out in the
agreementhat it makes in the concessions or Economic-Adstistive Units,” and required that
mining titleholders keep “independent accousiseach of said activitie®?* It would simply have

been unnecessary for MINEM to limit the scope dfidhe 22 in 2019 if the original text had already

ARB/16/5, Award (14 September 2020) (Alvarez, PsylBoisson de Chazournes (dissenting in part))
(“ESPF Award”) 1 823 (“. . .the national law asseest of whether the measures breached obligat®ns i
not of primary importance, as it cannot overrideiinational law obligations.”).

99 CA-1, Mining Law, Art. 83-B (citingEx. CE-68Q Promoting Economic Reactivation, Law No. 30298 (3
December 2014)); see alsoEx. CE-122 Contentious Administrative Court, Decision, N&.660-2013-
CA, 2008 Royalty Assessment, pp. 24-25, 1 32 @itknticle 83-B of Law No. 30230, published on July
12, 2014, and noting that the amendments reinfoitseidterpretation that the earlier stability megi did
not contain the restriction) ; id. p. 25, § 33.

90 CA-1, Mining Law, Article 83-B (citingEx. CE-680, Promoting Economic Reactivation, Law No. 30296
(31 December 2014) (emphasis added).

%L \fega 1 52.
92 CA-246, Supreme Decree No. 021-2019-EM (28 December 28t83le 22 (emphasis added).
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limited the stability guarantees to the investmprigram. Prof. Hernandez confirms that “[t]he
Government would only have found it necessary teraimArticle 22 of the Regulations to expressly
limit the scope of the mining stability agreememttie investmentset out in theigreement’ if before
that date stability agreements covemdtithe investments made in concessions or EASS.Ms.
Vega similarly notes that “the amendment to Arti@2, which limited the scope of stability
guarantees to investments ‘set out in the agreémventd have been unnecessary if the original text

had limited stability guarantees to the investmemestioned in the stability agreemeft?”

C. The Government's Interpretation Undermines the Mining Law’s
Purpose of Promoting Investment by Creating Adminisrative
Burdens and Legal Uncertainty.

344. The Government’s interpretation also upends thelmspose that the Mining Law’s
drafters sought to achieve in creating stabilitprgmtees—to offer investors a predictable tax and
administrative framework. Instead, it creates llegacertainty and administrative burdens that
discourage continued investment in the mining sectdBecause mining companies need to
continuously make new investments, applying stahbin the basis of a feasibility study’s investment
program is difficult to implement coherently, adminatively burdensome, and would require
extensive regulatory guidance to implement in a-aditrary manner—guidance that was entirely
lacking under the existing law. Peru’s haphazarthtic attempts to apply and implement its novel
interpretation clearly demonstrate these pitfatld are a powerful confirmation that the Mining Law

and Regulations were never intended to be integrigtat way.

345. First, by their very nature, mining units require couing investments over time, as
discussed above (see Section IV.A.2.i.c above). sAsh, limiting stability guarantees to the
investments in the feasibility study underminesghamotion of investment in mining resources. As
Prof. Otto explains, “[m]any mining investors makabstantial further investments not contemplated
in the initial feasibility study within the 10 to5lyears following its completion,” and if these
investments are not stabilized, the stability gotees are “significantly less attractive” to invest

and also act as a “disincentive” to further devedept of the mining unit?®

346. Secondthere are many costs and assets within an integrait@ng unit that cannot
be allocated in any obvious and reasonable mamnargpecific investment. As a result, applying
separate stability regimes to different investmavitiin the same integrated mining unit—as Peru’s
novel interpretation would require—would be adnmaisvely burdensome, and would require

extensive regulatory guidance to implement in aadntrary manner. For example:

93 Hernandez 119 (emphasis in original).

94 \fega 1 47.
95 Otto 1 23, 34, 50.
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(@) Prof. Otto explains that it is

difficult to overstate the challenges associatedthwi
attributing shared mining assets and costs to éribeotwo
processing circuits in an integrated mining operafior the
purposes of calculating a net-asset or net-prafit. t In
SMCV’s case, shared assets and costs associatdd wit
mining, such as exploration, blasting, extractibaulage,
crushing, electricity, water, communications, dakyr
insurance, or marketing cannot be easily disaggedgmto
cathode versus concentrate production. When SM@¥sis

in new haulers to carry ore out of the pits, foamaple, it
cannot easily break down their capital or operatougt
between leaching and flotation. The same princggplies
when SMCV deducts the depreciation of those haulers
which becomes a haphazard exercise when different

depreciation rates apply to the leaching and filatat

plants??®

(b) Mr. Choque similarly testifies that from an accongt perspective, separating
SMCV’s accounting between leaching and flotationswaot viable” because
“SMCV maintained a single set of accounting recaadplying the stabilized regime
to its entire Mining Unit, including the Concenigt and “the applicable laws and
regulations did not provide any criteria for SMC¥ dpply in dividing the costs . . .
between the two processing faciliti€d” Mr. Choque likewise explains that keeping
part of SMCV’s accounting in U.S. dollars and part Peruviansoles—as the
Government suggested it should have done—would fiaygosed significant costs

and administrative burdens on SMC%

347. Third, Peruvian law provided no guidance whatsoeveram to actually implement
a stability regime based on individual investmenithie Mining Law and Regulations wes#ent on
how to allocate assets and costs between stab#éimddnon-stabilized investments within the same
integrated mining unit—in contrast to allocatingstoobetween different stabilized and non-stabilized
concessions or mining unit§, This is further confirmation that the Governmerititerpretation is
simply wrong, and does not reflect the actual inteh the drafters of the Mining Law and

Regulations. In particular:

96 Oftto 152; see alsaChoque 113; Aquiiio 57 (“[W]e do not divide mining costs between theqessing

facilities because it would be virtually impossilbdefigure out what share of our mining costs gateeore
for the leaching facilities versus the concentrafiiat is simply not how mining works.”).

927 Choque 11 34, 15.
98 Choque Y 33.

99 Cf. CA-2, Regulations, Art. 22 (noting that “a mining aitgvtitleholder that has other concessions or
Economic Administrative Units shall keep indeperidaccounts and reflect them in separate earnings
statements,” and that if expenses cannot be idemtifo a particular concession or Economic
Administrative Unit, they “shall be distributed angpthem in proportion to the net sales of the ngnin
substances extracted from them”).

151



(€)] Prof. Otto opines that if the stabilization regiraetually required companies to
allocate shared assets and costs between speciistments, he would expect, at a
minimum, that the Government would “provide reashndetailed rules on how to
apply the different regimes to the applicable paftthe mining unit for determining

net-asset or net-profit taxes charged on the miaetisities.*°

(b) Mr. Choque notes that “neither the applicable Iégahework, nor SUNAT provided
SMCYV with criteria to apply to separate its singlecount into separate leaching

facility and concentrator account§™

(c) Prof. Hernandez opines that “SUNAT clearly acknalgled that no official criteria
existed for dividing accounting of non-processingemtions and mixed assets
between the Leaching Plant and the ConcentralorProf. Hernandez further notes,
“[n]ot only did SUNAT never identify any officialriteria or order SMCV to apply
it,” but it also inconsistently applied its Tax A&ssments, reflecting the fact that no

division criteria were availabf&?

348. Finally, the Government’s own haphazard and erratic atsetopmplement its novel
interpretation against SMCV make it abundantly ctéat the stability regime was never intended to
operate with multiple regimes within the same uaitd that doing so is extremely difficult. For
example, both the Temporary Tax on Net Assets (“ATNind Income Tax require the identification
of fixed assets in their respective calculations-NATbecause it is determined based on net assets,
including fixed assets, and Income Tax becausakies into account the depreciation of fixed

assets** However, Peru’s approach varied significantljtsnireatment of these taxes:

(@) For fiscal years 2009, 2010, and 2011, SUNAT tiatkof SMCV's fixed assets as
non-stabilized for TTNA, while treating only fixeassets related to the Concentrator
as non-stabilized for Income T&X. This had the illogical result that fixed assets
relating to the leaching facility were considereabdized for the purpose of Income
Tax but not for purposes of TTN&® For 2009, 2010, and 2011 Income Tax,

%0 Otto 7 51.

%1 Choque  33.

%2 Hernandez  79.
%3 Hernandez 1 79.

94 gSeeCA-112, Temporary Tax on Net Assets Law, Law No. 284242cember 2004), Arts. %-CA-104,
Amendment to the Income Tax Law, Legislative DedYee 945 (23 December 2003), Art. 384.

% Seesupra8§ 11.Q.2, 11l.Q.4.

%6 Seesupra 8§ 111.Q.2, 111.Q.4 (citing Choque 1 22; Appendix F Income Tax); see alsoChoque $2;
Ex. CE-64Q SUNAT, Result of Requirement of Information N&22110000141 (Income Tax for 2007)
(23 March 2012), Annex No. 2; Ex. CE-626 SUNAT, Result of Requirement of Information No.
0522110000645 (Income Tax for 2007) (26 Septemb&t P(notified to SMCV 27 September 2011), p. 5.
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(b)

(c)

349.

SUNAT also applied the non-stabilized depreciatiegime to certain assets without

providing any reason for doing &8.

In 2012 and 2013, SUNAT changed course and treatethe fixed assets SMCV
started using as of 2007 as non-stabilized forrimedax as well. This meant that
certain leaching facility assets, such as the agetation feeder, were subject to both
legal regimes: the stabilized regime before 20li2then the non-stabilized regime in
2012 and 2013%

In the 2007-2013 Income Tax Assessments, SUNAT désoed on a blanket basis
SMCV'’s income tax deductions for employee profitushg (“PTU”) amounts that
SMCV paid after filing its income tax returns fdnet corresponding years and
recreational expenses, as well as deductions fgmeats that SMCV recorded in
accordance with the rules applicable under the iltabAgreement, without

attempting to identify which deductions relatedtte Concentratot>’

When it was unable to figure out how to distinguigiween stabilized and allegedly

non-stabilized income or assets, the Government ialsisted that SMCV bear the burden of the

Government's incoherent approach and assessed Tamptax on Net Assets (TTNA) and the

Complementary Mining Pension Fund (CMPF) againstC8Nd entire net assets or income and

Additional Income Tax (AIT) orall of SMCV’s expenses—including those relating to imebme,

assets, and expenses that under the Government'snovel interpretation were clearly stabilized.

For example:

(@)

(b)

For fiscal years 2009 to 2011 and 2013, SUNAT idsdesessments for TTNA based
on SMCV’s entire net assets, including those related to the legcFaility that
SUNAT had conceded were covered by the Stabilityedment*

For fiscal year 2013, SUNAT charged CMPF on ¢nérety of SMCV’s net income,
including income generated from the sales of cathodhich SUNAT had never
disputed was within the scope of the Stability Agnent’*!

937 SeeChoque 11 2%: Expert Report of Pablo Spiller and Carla Chavich, Table 49.

938

939

See suprg 111.Q.2 (citing Choque %4; Appendix F Income Tax).
SeeChoque 1 25-28 arhnex A: Administrative Proceedings; Expert Report of Pablo Spiller and Carla

Chavich, Table 49.

%0 See supra 111.Q.4 (citing Ex. CE-103 SUNAT Assessment No. 052-003-0011208 (27 Decerfb#B)
(TTNA for 2009); Ex. CE-132 SUNAT Assessment No. 052-003-0012908 (14 Aug0452 (TTNA for
2010); Ex. CE-147, SUNAT Assessment No. 052-00814319 (27 July 2016) (TTNA for 2011);
Ex. CE-23Q0 SUNAT Assessment Resolution No. 012-003-010798Y November 2019) (TTNA for
2013)); Choque § 32.

%1 gee suprad 111.Q.5 (citing Ex. CE-771, SUNAT, Result of Requirement No. 012219000255BIRE for
2013) (19 December 201Jhoque 9 32.
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(c) For fiscal years 2007 to 2013, SUNAT applied th&%4.AIT rate on all expenses,
regardless of whether those expenses had beemddaurrelation to leaching-related
activities?*

350. Peru also treated investmenist included in the Feasibility Study's investment

program as stabilized on multiple occasions. Kanw®le:

(@) The investment program included in the 1996 Felasil$tudy built on theexisting
leaching facilities at Cerro Verde; namely, primahrough secondary crushing
plants, conveyor and stacking system, leaching,pats an SX/EW plarit? If the
Government had consistently applied its novel astrictive interpretation, the assets
that existed at the time of the 1996 Feasibilitydytwould not have been covered by
the Stability Agreement, as they did not fall withihe Feasibility Study. The

Government, however, treated the existing assettahgized?**

(b) In 1999 and 2002, before it invested in the Conme¢ot, SMCV made a number of
significant investments that were not contemplatedhe 1996 Feasibility Study.
These includedi a US$4.5 million investment in used mining equimtnto increase
daily ore extraction in 1999ji} a US$10 million investment in implementing a
revised mine plan to optimize leaching and SX/EwWuits and expand production of
copper cathodes in 2001, aridl)(a US$15 million investment to expand the leaching
facility's Pad—2, which expanded leaching circuibgessing capacity in 2001 and
2002%4° Again, under the Government’'s novel and resteciinterpretation, these
investments would not have been covered by theilByaBgreement because, like
the Concentrator, they were not investments incudethe 1996 Feasibility Study's
investment program. Yet nobody from the Governnmerdr suggested that these
investments were not entitled to stability, nor GINAT assess any non-stabilized

taxes or royalties against théffi.

3. The Government’s Breaches and Freeport’s Claims

351. Because the Stability Agreement applies to thee@erro Verde Mining Unit, and
the Concentrator is part of that Mining Unit, Periolated the Stability Agreement each time
SUNAT’s Royalty and Tax Assessments became bindirtjenforceable against SMCV. Specifically,

Peru repeatedly breached the following obligationstained in the Stability Agreement with respect

%2 gee suprd I11.Q.3; Choque 9 32.

93 See supré 111.D.3.

%4 See, e.gEx. CE-31, SUNAT, 2006/07 Royalty Assessments (17 Augus©200
95 gee supré III.E.1 (citing Davenport 1 23).

946 segTorreblanca § 11.
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to each of its Assessments) Clauses 9.4, 9.5, and 9.6, and the obligatiorprtvide tax and
administrative stability to SMCV;>’ (i) Clause 10.1, and the obligation to exempt SMQrifithe
application of any new laws or regulations thatédtly or indirectly, denaturalize[d] the guararsiee
provided” by the Stability Agreement;**®and (i) Clause 10.2, and the obligation to protect SMCV
from “any encumbrance or obligation that could esent reduction of its availability of castf®
Further, Peru breached Clauses 9.4, 9.5, 9.6, 40d110.2 of the Stability Agreement when certdin o
its Tax Assessments became final and enforceabl¢héoindependent reason that Peru arbitrarily
applied the non-stabilized regime to assets anditées that enjoyed stabilitgven undePeru’s own

flawed interpretation of the stability agreememe(paragraphs 348 and 349 above).

352. Each of Peru's breaches of the Stability Agreensote as of the date that the
relevant Assessment became final and enforceakaiiasigSMC\)?SO In other words, Peru breached
its obligations under the Stability Agreement witeactually applieda tax and administrative regime
other than SMCV’s stabilized regime to SMCV’s sliaed concessions® Under Peruvian law, such
breaches could only occur through administratives gactos administrativgs that were “final,
definitive, and enforceable,” since prior to becogifinal, definitive, and enforceable, there was no
effect on SMCV’s legal interests, no damage to SM&M the administrative authority could have

reversed course at any tifié. As Professor Bullard—a leading jurist on Peruvimmtract and

%7 SeeEx. CE-12 1998 Stability Agreement, Clause 9.5 (tax stability); id., Clause 9.6 (administrative

stability).
98 Ex. CE-12 1998 Stability Agreement, Clause 10.1.

%9 Ex. CE-12 1998 Stability Agreement, Clause 10.2; see alsdd., Clause 9.4 (allowing SMCV to keep its
accounting in dollars); id., Clause 13 (providing that the provisions refeeehin the Stability Agreement
are the ones in force at the time of the approftii® Feasibility Study).

%0 CA-14, Peruvian Tax Code, Supreme Decree No. 133-201@EBune 2013), Article 115 (“An
enforceable debt will give rise to coercive actiwrsits collection. To this end, the following are
considered to be enforceable debts: a) A debtanldat means of an Assessment or Penalty Resolution
and not complained against by the legal deagdlinec) An enforceable debt created by a Resolut@in
appealed by the legal deadline, or appealed #féelegal deadline, . . . or the one required in the
Resolution of the Tax Tribund); id., Article 157 (“The resolution of the Tax Triburethausts the
administrative channel.”); CA-18, Supreme Decree No. 004-2019-JUS, Single Unifed ®f Law No.
27444, Law of General Administrative Procedurejddt222 (“Once the deadlines for filing
administrative appeals have expired, the right to file them will be lost and the act will become final.”); id.,
Article 201.2 (“An administrative appeal may beldtawn before natification of the final decisiontire
instance, determining that the challenged decis@romes final, unless other parties have joined the
appeal, in which case it will only have effect fbe party that filed it); see alsdBullard Y 80-89.

%1 Jd.; see alsdCA-282, Cassation No. 1665-2016 Ica (17 April 2017),(8& regards contractual liability,
the doctrine finds its basis in the debtor’s acaepe of the obligation, in the fulfillment of rulead
conditions established by common agreement (orapsrhegulated by law) to be observed to satisfy the
interest of the obligee; in the necessary adoption of all possible measures to guarantee and carry out
performance of the obligation in the terms desbedhe obligee (mere diligence is not enough, tlaeee
inherent duties of protection and foresight inab#&ons of the obligor). Thus, the violation otlwduties,
the non-performance of the performance and, thergfbe dissatisfaction of the interest of thegdwi is
the basis for seeking compensation from the obligor.”); see alsdBullard 1 86.

%2 SeeCA-14, Peruvian Tax Code, Supreme Decree No. 133-201@EBune 2013), Article 115 (“An
enforceable debt will give rise to coercive actiwrsits collection. To this end, the following are
considered to be enforceable debts: a) A debtenldat means of an Assessment or Penalty Resolution
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administrative law—explains, “[ulnder Peruvian ldhere is a breach of a contractual obligation
when the debtor’s conduct fails to deliver whathéd promised,” and “in the case of stability
agreements and SUNAT assessments against SMCdatebtor’s conduct to have failed to deliver
what it had promised, the State must act or perf@snconduct through final, definitive, and
enforceable administrative act®®® Once SUNAT's assessments become final, definitived
enforceable administrative acts, “the will of th&at8 affects private parties’ legal and financial
interests, the public administration is no longbteato control its own agencies’ acts, and the
administrative process is powerless to change ttie’ d4egal effects on private partie$™
Accordingly, Professor Bullard explains that “[ojnivhen SUNAT’s assessments became final,
definitive, and enforceable administrative acts 8/dCV suffer an economic loss and acquire the
right to file claims for contractual breach in cotif® Professor Bullard also explains that “under
Peruvian law, each final, definitive, and enfordedBUNAT assessment against SMCV constituted a
separate breach of the Stability Agreement,” berdiiglach assessment constituted a separate
administrative act that determined and quantifistC¥’s liability for an administrative charge or tax

for a specific period of time, and on the basismicrete facts*®

353. Here, SUNAT's Assessments became final and enfblteesn eitheri the business
day after SMCV was served with the Tax Tribunabhetion, for the Assessments it challenged before
the Tax Tribunal; (i) the business day after SMCV’s deadline for sutimgta challenge before
SUNAT or the Tax Tribunal expired, for the caseerehSMCYV did not file a challenge before the Tax
Tribunal or a request for reconsideration before SUNAT; or (iii) the business day after SMCV was
served with the SUNAT or Tax Tribunal resolutioncgyating SMCV’s withdrawal, for the cases
SMCV withdrew,®*” Peru has not yet accepted SMCV’s withdrawal ®fchallenges for certain tax

assessments although the withdrawals were submmttady twenty months ago. In light of Peru’s

and not complained against by the legal deadline) An enforceable debt created by a Resolutmn
appealed by the legal deadline, or appealed #&féelepal deadline . . . or the one required in the
Resolution of the Tax Tribund); id., Article 157 (“The resolution of the Tax Triburethausts the
administrative channel.”); CA-18, Supreme Decree No. 004-2019-JUS, Single Unifexd ®f Law No.
27444, Law of General Administrative Procedurejddt222 (“Once the deadlines for filing
administrative appeals have expired, the right to file them will be lost and the act will become final.”); id.,
Article 201.2 (“An administrative appeal may behdtawn before notification of the final decisiontire
instance, determining that the challenged decis@romes final, unless other parties have joined the
appeal, in which case it will only have effect fbe party that filed it.”) see alsdBullard Y 80-82.

%3 seeBullard 9 81-82.

4> Bullard { 85 (citingCA-287, Jorge Danés Ordofidza Impugnacion de los Actos de Tramite en el
Procedimiento Administrativo y la QuejaeERECHO YSOCIEDAD No. 28 (2007), p. 268 (“Procedural
administrative acts are instrumental acts for $saance of another final administrative act and unlike
definitive acts, they do not terminate the admiaiste procedure because they lack decisive coatemt
the will to resolve the substantive issue.”)).

%5 Bullard ¥ 89.
%6 Bullard Y 88.

%7 Hernandez 41 (citinQA-14, Tax Code, Supreme Decree No. 133-2013-EF (Jun2d3), Article 115,
subdivisions a and c).
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failure to act, Freeport considers the date of SNGMthdrawal petitions as the relevant date of
breach for those assessmentable A below lists each of the breaches of the Stabildyeement for

which Freeport has submitted claims in this arbidrg along with the relevant date of breach:

Table A: Peru’s Breaches of the Investment Agreemén

Peru’s Breaches of the Investment Agreement Date of Breach
2009 Royalty Assessments 2 October 2018
2010-2011 Royalty Assessments 20 September 2018
Q4 2011 Royalty Assessments 6 December 2019
2012 Royalty Assessments 14 February 2019
2013 Royalty Assessments 20 June 2019
2006 Income Tax Assessments 20 November 2018
2007 Income Tax Assessments 20 November 2018
2008 Income Tax Assessments 18 March 2021
2009 Income Tax Assessments 27 February 2020
2010 Income Tax Assessments 27 February 2020
2011 Income Tax Assessments 27 February 2020
2012 Income Tax Assessments 16 November 2020
2013 Income Tax Assessments 28 January 2021
2007 Additional Income Tax Assessments 22 NoveribéB
2008 Additional Income Tax Assessments 27 FebrRapy
2009 Additional Income Tax Assessments 27 FebrRapy
2010 Additional Income Tax Assessments 27 FebrRapy
2011 Additional Income Tax Assessments 27 FebrRapy
2012 Additional Income Tax Assessments 15 May 2020
2013 Additional Income Tax Assessments 28 Januazy 2
2005 General Sales Tax Assessments 20 Novemb8r 201
2005 General Sales Tax on Non-Residents 30 Septe2ii20
2006 General Sales Tax Assessments 20 November 2018
2006 General Sales Tax on Non-Residents Assessment27 February 2020
2007 General Sales Tax Assessments 22 November 2018
2008 General Sales Tax Assessments 27 February 2020
2009 General Sales Tax Assessments 27 February 2020
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Peru’s Breaches of the Investment Agreement Date of Breach

2010 General Sales Tax Assessments 27 February 2020
2011 General Sales Tax Assessments 27 February 2020
2009 Temporary Tax on Net Assets Assessments 42420
2010 Temporary Tax on Net Assets Assessments 16hv2020
2011 Temporary Tax on Net Assets Assessments 42420

15 May 2020

2013 Temporary Tax on Net Assets Assessments
8 January 2019 (Penalty)

Q4 2011-2012 Special Mining Tax Assessments 31200

2013 Special Mining Tax Assessments 20 June 2019

2013 Complementary Mining Pension Fund Assessmepiib May 2020

354. As Freeport explained in its Notice of Arbitraticand Notice of Additional Claims,
each of these claims has been properly submittegtditration and falls within Peru’s consent to

arbitrate®>®

355. First, each of Freeport’s claims satisfies Article 10118requirement that at the time
Freeport submitted the claim, no “more than threary ha[d] elapsed from the date on which the
claimant first acquired, or should have first acgdj knowledge of the breach . . . and knowledge th
the claimant . . . or the enterprise . . . hasnimlloss or damagé>® As the table above makes clear,
the date of breach for each of Freeport's claim@ioned within three years of Freeport’s filing tf i
Notice of Arbitration on 28 February 2020. Freepalso “first acquired . . . knowledge” of each
breach within this three year period, since it doubt have knowledge of a breadwsbforethat breach
occurred. Similarly, Freeport “first acquired.. knowledge” that it and SMCV had “incurred loss or
damage” as a result of Peru’s breaches withintthiee year period. As the plain language of Aeticl
10.18 makes cleatr, it is impossible for a claim@nhave knowledge that it “has incurred” loss or
damage until ihas actually incurredhat loss’®® Here, as explained above, SMCV did not “incur”
loss or damage until the Assessments became fidagiaforceable, which occurred within three years
of Freeport’s filing of its Notice of Arbitratiorof each of Freeport’s claims. Freeport does nom#tub
claims for Peru’s breaches of the Stability Agreetregising from the 2006-2007 and 2008 Royalty

Assessments, because those claims fall outsid@ntbe-year prescription period.

%8  SeeNotice of Arbitration 1 14347; Notice of Additional Claims 1 5-8.
%9 CA-10, TPA, Article 10.18.1.
%0 CA-10, TPA, Article 10.18.1.

158



356. Second Freeport and SMCV have submitted valid waivergshwiespect to all
“measure[s] alleged to constitute a breach” fohezfadhese claims pursuant to Article 10.18.2(bgd a
SMCV has voluntarily withdrawn from each and evergceeding in Peru related to the Stability

Agreement in an abundance of caution, as set detdaport’s Notice of Arbitratioff

357. Third, neither Freeport nor SMCV has submitted cont@ctlaims for the same
breaches of the Stability Agreement “to an admiatste tribunal or court of the respondent, ory a
other binding dispute settlement procedure,” asiireq pursuant to Article 10.18.4 for claims based
on breaches of an investment agreemM&SMCV’s challenges to the Royalty and Tax Assesssne
were not contractual claims; rather, they were administrative challenges to the validity of SUNAT’s
Assessments under the Mining Laws and Regulatiénsther, none of these administrative
challenges were submitted to the Contentious Adsmiative Courts, which are the competent
“administrative tribunal” under Peruvian law, or @aoy other binding dispute settlement procedure.
While SMCV did submit administrative challengesthe 2006-2007 and 2008 Royalty Assessments
to the Contentious Administrative Courts, Freep®mot bringing claims for breach of the Stability

Agreement based on these Assessments, as notegel. abov

B. PERU BREACHED ARTICLE 10.50F THE TPA

358. In addition, by engaging in arbitrary and unreatdémaconduct in contravention of
basic notions of due process and fundamental piexiof fairness, Peru repeatedly breached its

obligation to accord fair and equitable treatmerder Article 10.5 of the TPA. Specifically:

(&) Peru violated Article 10.5 when each of the 20081022011, Q4 2011, 2012, and
2013 Royalty Assessments became final and enfdecdmrause the Government
breached its guarantees of stability in contraeentof Freeport's and SMCV’s
legitimate expectations, arbitrarily and unreasdnablopted its novel and restrictive
interpretation of the scope of stability guarantgesesponse to domestic political
pressure, acted inconsistently and non-transpgremtexecuting a completeolte-
face from its prior position regarding the scope of gigh and then upheld the
Assessments in Tax Tribunal proceedings marredelipus due process violations.
Peru likewise violated Article 10.5 because thalfiand enforceable 2006-2007 and
2008 Royalty Assessments resulted directly fronmossrdue process violations by

the Tax Tribunal.

%1 CA-10, TPA, Article 1018.2(b); Notice of Arbitration Y 146; see alsEx. CE-267, 21 Feb. 2020, Waiver
Declaration, Freepoft4cMoRan Inc.; Ex. CE-240 25 Feb. 20[20], Waiver Declaration, Sociedad Vane
Cerro VerdeEx. CE-283 14 June 2021, Waiver Declaration, FreepdeMoRan Inc.; Ex. CE-284 14
June 2021, Waiver Declaration, Sociedad MineracCerde.

%2 CA-10, TPA, Article 10.18.4.
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(b)

(c)

In addition, Peru violated Article 10.5 each tintearbitrarily failed to waive the

penalties and interest assessed on the royaltetsaxies even though Peruvian law
and fundamental principles of fairness and equetyuired the Government to do so,
given that SMCV’s position was clearly based oreaspnable interpretation of the

Mining Law and Regulations.

Further, Peru violated Article 10.5 when it arhilsaand unreasonably refused to
reimburse SMCV for part of the GEM payments SMCVd hmade on the

understanding that it would not pay Royalties ahed Special Mining Tax, even
though Peru had previously acknowledged that GEngats are only owed when a

company doegot pay Royalties by virtue of its stability agreement

1. Article 10.5 Requires Peru to Accord the Minimum Sandard of Treatment to

359.

360.

Freeport’s Covered Investments

Article 10.5 provides in relevant part:

1. Each Party shall accord to covered investmeasgrhent in
accordance with customary international law, incigdair and
equitable treatmerdnd full protection and security.

2. For greater certainty, paragraph 1 prescribesustomary
international law minimum standard of treatmenabénsas the
minimum standard of treatment to be afforded tceced
investments. The concepts of “fair and equitaldatnent” and “full
protection and security” do not require treatmeraddition to or
beyond that which is required by that standard,dmdot create
additional substantive rights. The obligation imggaaph 1 to
provide: (a)‘fair and equitable treatment” includes the obliga
not to deny justice in criminal, civil, or admimative adjudicatory
proceedings in accordance with the principle of guecess
embodied in the legal systems of the waaittd (b) “full protection
and security” requires each Party to provide thellef police
protection required under customary internatioaal**

Annex 10-A clarifies the State Parties’ understagdof “customary international

law” and their intention to incorporate “all” relant customary international law principles in the

protections afforded by Article 10.5:

The Parties confirm their shared understanding“thegtomary
international law” generally and as specificallferenced in Article
10.5 results from a general and consistent praofi&tates that they
follow from a sense of legal obligation. With reg&o Article 10.5,
the customary international law minimum standarttedtment of

963

CA-10, TPA, Art. 10.5 (emphasis added).
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aliens refers tall customary international law principles that protec
the economic rights and interests of aligiis.

361. Tribunals have repeatedly acknowledged that thenmoim standard of treatment is
an evolving concept, and that its obligation of fand equitable treatment is today “not materially
different” from the treaty-based “fair and equitaltfeatment” standard as it has been interpreted by
international investment tribunal®. Further, tribunals have repeatedly concluded thatminimum
standard of treatment’s fair and equitable treatmmpligation encompasses several interrelated
obligations, including obligationsi)(to honor the investor’'s legitimate expectatiofis) of non-
arbitrariness and reasonableness) {0 act with reasonable consistency and transpgremd {v) to

act with procedural propriety and due proc&8s.

362. First, tribunals have repeatedly confirmed that legitenaxpectations are a core
component of fair and equitable treatment, and radegly, that a State’s repudiation of the general
legal framework or specific representations on Whilse investor reasonably relied is relevant to
assessing whether there has been a breach of ithanth equitable treatment obligatié¥. For

example:

%4 CA-10, TPA, Annex 10-A (emphasis added).

%5 SeeCA-237, Rumeli Telekom A.S. et al. v. Kazakhst&$ID Case No. ARB/05/16, Award, 29 July 2008
(Hanotiau, Lalonde, Boyd) RumeliAward”), § 611 (adopting “the view of several IC8tribunals that
the treaty standard of fair and equitable treatrienot materially different from the minimum stamd of
treatment in customary international lapsge, e.g.CA-279, Murphy Exploration & Production Co. Int'l
v. Ecuadoy PCA Case No. 2012-16 (formerly AA 434), Partial&ifward, 6 May 201§Hanotiau, Hobér,
Derains) (MurphyPartial Final Award”), 1 208 (noting that “[tjheternational minimum standard and the
treaty standard continue to influence each othed'tkat “these standards are increasingly aligned”); CA-
276, Railroad Development Corp. v. GuatemdlaSID Case No. ARB/07/23, Award, 29 June 2012
(Sureda, Eizenstat, CrawfordRDC Award”), 1 218 (interpreting DR-CAFTA and adoptifige
conclusion that the minimum standard of treatmgntonstantly in a process of development™) (qogti
ADF Group Inc. v. United StatefCSID Case No. ARB(AF)/00/1 (NAFTA), Award, 9 isry, 2003
(Feliciano, de Mestral, Lamrf)179);

%6 SeeCA-269, Waste Management, Inc. v. Mexit8SID Case No. ARB(AF)/00/3 (NAFTA), Award, 30
April 2004 (Crawford, Civiletti, Gomez) (Vaste ManagemetitAward”), T 98 (“[T]he minimum standard
of treatment of fair and equitable treatment isimgfed by conduct attributable to the State andnhdrto
the claimant if the conduct is arbitrary, grosshyair, unjust or idiosyncratic, is discriminatorych
exposes the claimant to sectional or racial pregidir involves a lack of due process leading to an
outcome which offends judicial propriety—as mightthe case with a manifest failure of natural fiestn
judicial proceedings or a complete lack of tranepay and candour in an administrative process. In
applying this standard it is relevant that thettresnt is in breach of representations made by tise State
which were reasonably relied on by the claimant.”); see alsdCA-276, RDCAward, 1 219 (applying the
DR-CAFTA and finding “that Waste Management |l pesively integrates the accumulated analysis of
prior NAFTA Tribunals and reflects a balanced digsian of the minimum standard of treatment”).

%7 See, e.gCA-279, Murphy Partial Final Award, 1 206-07 (holding that “fpifecting the stability and
predictability of the host State’s legal and businframework,” including “the fulfilment of an instor’s
legitimate expectations . . . underpins the modestomary international law standdy, CA-278,

Clayton et al v. CanaddCA Case No. 2009-04, Award on Jurisdiction aratility, 17 March 2015
(Schwartz, Simma, McRae (dissenting)ZIdyton/Bilcon v. Canadaward”), § 589 (“ThéWaste
Managemenstandard calls for a consideration of represeamatmade by the host state which an investor
relied on to its detriment.”); CA-277, Abengoa, S.A. et al. v. Mexjd€SID Case No. ARB(AF)/09/2,
Award, 18 April 2013 (Mourre, Fernandez-Armestajusgiiros) (Abengoadward”), 1 642 (“[A] grossly
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(@)

(b)

(c)

In Murphy v. Ecuadarthetribunal concluded that Ecuador’'s adoption of nesgdi
measures to increase revenue from oil producti@adired its obligation to accord
fair and equitable treatment because, among otltleesnew measures undermined
legitimate expectations “grounded in” an oil papation contract with fiscal
stabilization provision§®® The tribunal noted that Ecuador had entered thto
relevant contract “at a time when Ecuador was isigivo retain and attract foreign
investment” by holding “itself out as being able gmvide a modern, stable, and
predictable legal and business framework that woplerate for the mutual benefit of
foreign investors and Ecuadof:® The tribunal underscored that Ecuador's new
measures “fundamentally, and prejudicially, chafigdie “business and legal

framework that existed at the time [the investmeas made].*"°

In Clayton/Bilcon v. Canadathe tribunal found that Canada failed to affohe t
minimum standard of treatment when its environmertaiew board adopted a
“highly problematic” and “unprecedented approach”imterpreting and applying
domestic law after claimant had already investe@ryvsubstantive corporate
resources” in a rock quarry! The tribunal found that the claimants could
“reasonably expect” the relevant administrativeieevboard to be “methodicall]”
and conduct a ‘thorough” administrative review sy’ but contrary to this
expectation, the Government enmeshed the claimantamn “unwinnable”
administrative process despite “specific encouraggfii from government officials

that “they could succeed on the basis of the inldiai merits of their casé’®

In Abengoa v. Mexigdhe tribunal concluded that Mexico had breachedninimum
standard of treatment when it revoked the invest@uthorization for a waste
management project, contrary to the Government& pasurances, representations,

and issuance of construction permits and otherlasgy approvals, which the

968

969

970

971

972

973

inconsistent, contradictory action devoid of reasthrat comes to arbitrarily reverse previous or
preexisting decisions or approvals issued by tageSin which the investor relied and based the
assumption of its commitments, is contrary to theimum level of treatment in keeping with customary
international law’); CA-269, Waste ManagementMward 98

CA-279, Murphy Partial Final Award 1 249, 281, 292-93.
CA-279, Murphy Partial Final Award 1 258, 280-81.
CA-279, Murphy Partial Final Award  281.

SeeCA-278, Clayton/Bilcon v. Canadaward, Y1 446-49.
SeeCA-278, Clayton/Bilcon v. Canadaward, 1480-81.
SeeCA-278, Clayton/Bilcon v. Canadaward, Y1 446-54.
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tribunal found had established a “legitimate exagoh that the Plant’s situation met

all the necessary administrative and legal requéres®’*

(d) In Eco Oro v. Colombia a majority of the tribunal concluded that Coloath
granting of a mining concession near an un-deliangensitive environmental zone,
and repeated assurances of support for the develdpaof the mining project based
on its positive economic impact to the local comityrincluding specific support
from Colombia’s President, created legitimate eigigms that the mining company
“would be entitled to undertake mining exploitatiactivities in the entirety of” the
concessionl’”> The majority concluded that governmental delaydaimiting the
protected zone and “grossly inconsistent” statemamid positions adopted by the
relevant mining and environmental ministries cdngtid a “regulatory roller-coaster”
that undermined the mining company’s legitimate eexgtions, thus breaching the

treaty”’®

363. Secondtribunals have confirmed that government acteoarbitrary if, among other
factors, it is taken “not based on legal standdmason excess of discretion, prejudice or personal

preference,” or based on political calculatidfisFor example:

(@) In Abengoa v. Mexigothe tribunal concluded that Mexico breached the minimum
standard of treatment when it reversed course andetled the investor's operational
license for its waste management project followpuditical campaign promises to

78

shut down the project in the face of local oppositi”® The tribunal found that

cancellation of the permit was, among others, ftemby” and “completely

974 CA-277, Abengoadward, 11 173-91, 646-51.

975 CA-285, Eco Oro Minerals Corp., v. Colomhi#CSID Case No. ARB/16/341, Decision on Jurisaicfi
Liability and Directions on Quantum, 9 Septembe2 R(Blanch, Grigera Nadn (dissenting in part oreoth
grounds), Sands (dissenting)E€o OroDecision on Jurisdiction, Liability and Directiona Quantum”),
17 766-89, 804.

CA-285, Eco OroDecision on Jurisdiction, Liability and Directiona Quantum, Y 791, 806-21 (noting
that “Eco Oro was left in limbo for a very considele period of time, with no certainty” and thatait
times [there were] two competing approaches withnColombian ministries, on the one hand the need
for the economic benefits derived from a vibrantimg industry and on the other a belief in the nteed
protect the [environmental wetland area], but tlvesie also a complete lack of agreement or even co-
ordination in any part of the Government as to vefetuld be done”).

97 SeeCA-222, Crystallex International Corp. v. Venezuel@SID Case No. ARB(AF)/11/2, Award (4 April
2016) (Lévy, Gotanda, Boisson de ChazourneSyystallexAward”), 1 578 (defining arbitrary decisions
as those “not based on legal standards but oneréeliscretion, prejudice or personal prefereaoe,
taken for reasondat are different from those put forward by the decision maker”); CA-163, Joseph C.
Lemire v. UkraingICSID Case No. ARB/06/18, Decision on Jurisdictamd Liability (14 January 2010)
(Fernandez-Armesto, Paulsson, VosgethireDecision on Jurisdiction and Liability”), 11 263-6[T]he
underlying notion of arbitrariness is that prejudipreference or bias is substituted for the rfilava”).

98 CA-277, Abengoadward, 1 646-51.

976
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(b)

(c)

(d)

(€)

contradictory to the positions previously takenthy competent municipal, state and

federal authorities®*®

In Crystallex v. Venezuel#he tribunal concluded that Venezuela’s shifpasition to
deny the claimant a mining permit was arbitraryause it was a “completelte-
face to the previous course [of support]” and was tegult of “political pressure
regarding the project from the highest Venezuelfiicers” that “began to pervade

the [permitting] process’®

In Gold Reserve v. Venezugthe tribunal concluded that Venezuela’s failwesign

a necessary approval to allow the claimant to begirstructing a mining project was
arbitrary because “the real reason” for its condums$ not the one “officially stated,”
but rather was the “change of political priorities the Administration . . . as
evidenced by a stream of statements and public mmaonents” made during this

period?®*

In Eureko v. Poland-a case involving a failed privatization bid—th#tmal found
that Poland breached its obligation of fair anditedple treatment where, among

others, it abruptly implemented a “change of pizatton strategy” “not for cause but
for purely arbitrary reasons linked to the inteyptd Polish politics and nationalistic
reasons of a discriminatory character,” includitg government’s “concern that

most of the financial sector in Poland [was] alseadforeign hands

In RDC v. Guatemalgahe tribunal applied the minimum standard oftiment in the
DR-CAFTA and concluded that Guatemala’s decreeadiext) the investor’s railroad
concession to be illegal was “arbitrary, grosslyaim [and] unjust” becausenter
alia, it was “used under a cloak of formal correctraf=sgedly in defense of the rule

of law, in fact for exacting concessions unrelated the finding of lesivo

[illegality].

» 983

979

980

981

982

983

CA-277, AbengoaAward, 1 651.
SeeCA-222, CrystallexAward, 11 589-99.

CA-213,Gold Reserve Inc. v. Venezud@SID Case No. ARB(AF)/09/1, Award (22 Septembet£0
(Bernardini, Williams, Dupuy) (“GoldReservedward”), 1 580, 590, 591 (“Respondent violated BiiEs
fair and equitable treatment provision throughrtfeasures and conduct . . . examined above.”).

CA-122, EurekoPartial Award, Y 213, 221-33
SeeCA-276, RDCAward, 11 234-35.
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364. Third, tribunals have also repeatedly confirmed that deStwlates the minimum

standard of treatment’'s fair and equitable treatnahiigation if it fails to act with reasonable

consistency and transparency in the treatmentreiga investment&* For example:

(@) In Windstream v. Canadahe tribunal held that Canada failed to complyhwis
affirmative obligation under the minimum standarfdireatment to act consistently
and clarify regulatory uncertainty for the investadnen it failed to clarify a situation
of “legal and contractual limbo” imposed on theeastor through the government’s
adoption of a moratorium on offshore wind investimenresponse to local political

pressuré®®

(b) In Metalclad v. Mexicpthe tribunal concluded that Mexico breached litigation of
fair and equitable treatment when it arbitrarilynigel the investor a permit for a
landfill project when construction of the projectasv “virtually complete,” after
previously “assur[ing]” the investor that it met akcessary requirement and that the
permit would be granted “as a matter of cour$e."The tribunal found that in so
doing, the State “failed to ensure a transparedt @edictable framework” for the

investor’s “business planning and investmeft.”

(c) The Crystallex tribunal noted that it constitutes non-transparant inconsistent

conduct” for the government to “invite the investt make a substantial investment

984

985

986

987

See e.g.CA-234, Deutsche Telekom v. IndiBCA Case No. 2014-10, Interim Award (13 Decembér720
(Kaufmann-Kohler, Price, Stern)[feutschelelekominterim Award”), 1 387 (finding breach of fair and
equitable treatment in light of, among other reasari'manifest” “lack of transparency and
forthrightness™); CA-213, Gold Reservéward 591 (finding breach of fair and equitalsatment as a
result of, among other reasons, “a lack of trarapay, consistency and good faith in dealing with an
investor”); CA-133, PSEG Global Inc. et al. v. TurkdZSID Case No. ARB/02/5, Award (19 January
2007) (Orrego Vicufia, Fortier, Kaufmann-KohlerPSEGAward”), 1 246 (finding breach of fair and
equitable treatment in light of “serious adminititm negligence and inconsistengyitl. 1 248 (noting
that“[s]tability cannot exist in a situation whete law kept changing continuously and endlesslgia
its interpretation and implementation,” and pattcly that “it was not only the law that kept chamgbut
notably the attitudes and policies of the admiaigtn”); CA-108, OccidentalExploration and Production
Co. v. Ecuadoi CIA Case No. UN3467, Award (1 July 2004) (Orregowfia, Brower, Sweeney)
(“OccidentalAward”), 1 183-185 (holding that “[t]he stabilibf the legal and business framework is thus
an essential element of fair and equitable treatyhbased on treaty preamble language that sthses t
such treatment is “desirable” and finding that Etraviolated this “need for this stability” by chging its
tax law “without providing any clarity about its amng and extent and the practice and regulatiand”
by adopting an interpretation of the claimant’'sastynent contract that “ended up being manifestly
wrong”).

CA-280, Windstream Energy LLC v. Cangd@CA Case No. 2013-22, Award, 27 September 20ish¢p,
Cremades, Heiskanen), 11 376-80 (“[T]he failurthefGovernment of Ontario to take the necessary
measures, including when necessary by way of digthe OPA, within a reasonable period of tinteraf
the imposition of the moratorium to bring claritythe regulatory uncertainty surrounding the stat
the development of the Project created by the rotah, constitutes a breach of Article 1105(1) of
NAFTA.").

CA-78, Metalclad Corp. v. MexicdCSID Case No. ARB(AF)/97/11, Award, 30 AugusDRQCiviletti,
Siqueiros, Lauterpacht) MetalcladAward”), 11 80, 85-90.

SeeCA-78, Metalclad Award, T 99.
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when Venezuelan officials “had already come to ¢haclusion” that they would
commit a Yolteface” by denying the claimant’s application for a minppgrmit after
the claimant had completed the investment that gbeernment had previously

supported®

(d) The Gold Reserveribunal similarly concluded that the inconsistemnduct that
resulted from Venezuela’s shifting political prittes contributed to its breach of the
fair and equitable treatment obligation. The tnillureasoned that Venezuela’s
conduct in failing to grant a mining approval “dgspClaimant’s repeated requests
without explaining the reasons for such inactioather reinforcing Claimant's
expectation that such signature would be forthcgnince the proposed alternative
access road had been accepted, amount[ed] to doeddencing (through acts and
omissions) a lack of transparency, consistency goold faith in dealing with an

investor.”®8°

(e) In Deutsche Telecom v. Indighe claimant challenged India’'s annulment of an
investment contract related to use of a satelpecsum based on alleged “military
and societal need$® The tribunal concluded that India had breachedlitggation
of fair and equitable treatment where, among othiensot only failed to “raise the
issues it had identified” with the investor and gage with a view to attempting to
reach an acceptable solution,” but that Indiarcizfs had also “affirmatively misled”
the investor when they held meetings with the itmesand made no reference to
internal decisions already made against the companihe tribunal stressed the
unfairness of government officials continuing ta s if the project [was] on track

and it was business as usual, when in fact theatrtad been annulled®

365. Finally, tribunals have further confirmed that an absencdaof procedure or a

finding of serious procedural shortcoming in admiirgtive or judicial proceedings violates the

988

989

990

991

992

SeeCA-222, CrystallexAward, 11 589-99.
SeeCA-213, Gold Reservé&ward, T 591.

CA-234, Deutsche Telekonmterim Award, 1 361-62.
CA-234, Deutsche Telekonmterim Award, Y 375-87.

CA-234, Deutsche Telekormterim Award, 1 387see alsdCA-223, CC/Devas (Mauritius) Ltd., Devas
Employees Mauritius Private Limited, and Telcom @&eMauritius Limited v. IndigPCA Case No. 2013-
09, Award on Jurisdiction and Merits (25 July 20@i&§londe, Haigh (dissenting in part on other gas)n
Singh) (‘CC/Devasfward”), 11 468, 470 (noting based on the sameifhcircumstances that “at none of
[the meetings with the claimant] did the Respondiedicate that the [government agency] had decided
annul the . . . Agreement or that there were coimgetilitary or other societal needs for the S-band
spectrum which had been allocated to Devas” andladimg that “Respondent’s conduct constitutes a
clear breach of . . . the FET clause”).
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minimum standard of treatmefit. Due process forms an essential part of the atitig of fair and

equitable treatment, which is intended “to enshet the legal process governing the protectedsight

as a whole, including its judicial manifestations,fair and reasonable, devoid of arbitrariness,

discrimination or manipulation to the detrimentldse rights.** For example:

(@) In TECO v. Guatemalahe tribunal, applying the minimum standard eitment in
DR-CAFTA, found that an administrative agency'sregard of its own rules and
procedures—there, the failure to consider an expeudrt without providing adequate
reasoning—was both “arbitrary and breache[d] el¢argrstandards of due process

in administrative matters’®

(b) In OAO Tatneft v. Ukrainethe tribunal concluded that a politically-appeitt
prosecutor’s persistent interference and ‘“incregginquestionable role” in
administrative and judicial proceedings, couplethwsystematic decisions” by the
Ukrainian courts against the investor despite thestor having “equally tenable”
arguments, indicated that “the process might haweastray of due process and the
necessary impartiality in delivering justice” anghtributed to a violation of fair and

equitable treatmenit®

(c) In Dan Cake v. Hungarythe tribunal concluded that the Hungarian Bantayp
Court’'s imposition of multiple “unjustified” procedal obstacles—such as requiring
detailed supplemental filing requirements with vehprt deadlines and then denying
the investor a substantive hearing on the bas@lefied noncompliance with those

requirements—was a due process violation thatasstituted a denial of justi¢é’

(d) In Lemire v. Ukraine the tribunal concluded that Ukraine's Nationalu@cil, an
administrative body tasked with issuing broadcéstnkes, failed to provide due

process in breach of fair and equitable treatmdrgnwit rendered decisions “behind

993

994

995

996

997

See, e.9g.CA-278, Clayton/Bilcon v. CanadaAward, 11 446-55 (finding that “unwinnable” adngittative
review process violated the minimum standard @ftinent where claimants were given “no reasonable
notice” of the agency’s new interpretatiohenvironmental regulations); CA-202, TECO Guatemala
Holdings, LLC v. Guatemal&SID Case No. ARB/10/17, Award (19 December 2QB2xk, Mourre, von
Wobeser(“ TECOAward”), 1 493 (“[l]t is up to an internationalkatral tribunal to sanction decisions. . .
taken inmanifest disregard of the applicable legal rulesiarbreach of due process in regulatory
matters.”) CA-277, Abengoa®ward, { 649 (concluding that Mexico breached tH&Mvhen it cancelled
a license “with complete disregard for due admiaisie process (since the decision was adoptedutith
having notified SDS of the process, preventingatrf exercising its right to a defense)”).

CA-211, OAO Tatneft v. Ukraind?CA Case No. 2008-08, Award (29 July 2014) (Orr¢gafia, Brower,
Lalonde) (OAOTatneftAward™), 1 395 (FET requires that the “legal praces. including its judicial
manifestations, is fair and reasonable, devoidtufrariness, discrimination or manipulation to the
detriment of those rights”).

CA-202, TECOAward, 11 682-83, 711.
CA-211, OAOTatneftAward, 1 265-68, 402.
CA-217, Dan CakeDecision on Jurisdiction and Liability, 17 142-46.
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366.

closed doors,” “absen[t] reasoning of the deciSioand under a procedural
framework that was prone to political interfereniceluding that all members of the

body were political appointees selected by the atkee or legislative branché®

Finally, while each of these concepts presents a diffeiemrgsion of the obligation

of fair and equitable treatment that forms parthaf minimum standard of treatment, it is not define

by a single definitive test: rather, the Tribuna#sk is to assess whether viewed comprehensibey,

Government’s conduct violated the Treaty standaraé#ch claimed breacfy.

367.

Peru Violated Article 10.5 Each Time the Royalty Asessments Became Enforceable
Against SMCV

Peru violated Article 10.5 each time the 2009, 20001, Q4 2011, 2012, and 2013

Royalty Assessments against SMCV became final afataable, because:

(i)

(ii)

(iif)

Peru’'s decisions to effectively unilaterally ameahe Stability Agreement and the
Mining Law under the guise of adopting a novel rptetation that drastically
narrowed the scope of stability guarantees werdéragnto Freeport and SMCV's

legitimate expectations;

Peru arbitrarily upheld and enforced each of theeBsments adopting its novel and
restrictive interpretation of the scope of stapibifuarantees as a result of domestic

political pressure and not for legitimate reasons;

Peru upheld and enforced each of the Assessmeogdiragl its novel interpretation
after acting inconsistently and non-transparentlighwespect to its intentions
regarding SMCV’s Stability Agreement, including itially affirming SMCV’s
understanding that the Concentrator would enjoybildtg guarantees, then
withholding key documents setting forth the legakis for its novel and restrictive
interpretation until well after the US$850 millioBoncentrator investment was
complete, and negotiating with SMCV to induce digant voluntary contributions
on the understanding that the entire mining untluding the Concentrator, would be

stabilized; and

998

999

CA-163, LemireDecision on Jurisdiction and Liability, 11 293-@&$cribing the National Council license
administrative process), 299, 309, 316 (finding thembers of the National Council, by virtue okth
designation [appointment] system, tend to havetipaliaffiliations and interests . . . . the progegl. . . is
fraught with shortcomings that facilitate arbitratgcision making”), 343 (concluding that interfererand
impartial evaluation of the license tender procgésktes FET).

See, e.gCA-222,CrystallexAward, 1 545 (While each “element of which FET éenposed may be a
useful tool to assess the facts in concrete casdading this one, it is the overall evaluatiortioé state’s
conduct as ‘fair and equitable’ that is the ultienabject of the Tribunal’'s examination . . . théiinal

will endeavor to establish whether an overall patt#f conduct has emerged from these instances and
whether that . . . does indeed breach the standard”

168



(iv) Peru upheld and enforced each of the Assessmetais cafmmitting serious due
process violations when the Tax Tribunal Presidetérfered in the challenges
SMCV filed to the Royalty Assessments, presumatlgrsure that the Tax Tribunal
would uphold those Assessments on the basis ofGbeernment’s novel and
restrictive interpretation. Peru’s serious duecpss violations also resulted in
violations of Article 10.5 when each of the 20082@&nd 2008 Royalty Assessments

became final and enforceable.

i. Peru Frustrated Freeport and SMCV’s Legitimate Expetations by
Repudiating its Obligations under the Stability Agreement

368. Tribunals have repeatedly confirmed that a Stdiglsire to honor an investor’s

legitimate expectations by abrogating the legainfevork on which the investor party reasonably

relied when making an investment may give rise tbreach of its fair and equitable treatment

obligation!®® These legitimate expectations may derive frontiiperepresentations made to the

investor, or may be "based on an objective assesswiethe legal framework absent specific

representations or promises made by the Stateetdntrestor.’®* Here, SMCV, and Freeport’s

predecessor, Phelps Dodge, invested in the Comtenin reliance on the stability guarantees set

forth in the Stability Agreement, which they undersd would apply to the Concentrator based on the

existing legal framework and specific assurancesrgiby Peruvian officials, only to have that

1000

1001

CA-279, Murphy Partial Final Award, 11 249, 258, 280-81 (conahgdihat Ecuador breached legitimate
expectations “grounded in” an oil participation trant with fiscal stabilization provisions that Eclor
entered into “at a time when Ecuador was strivingetain and attract foreign investment” by holding
“itself out as being able to provide a modern, Istatnd predictable legal and business framewak th
would operate for the mutual benefit of foreign investors and Ecuador”); CA-278, Clayton/Bilcon v.
CanadaAward, 11 480-81 (holding that under the NAFTAiclant could “reasonably expect” the
relevant administrative review board to be “metlatf]” and conduct a “thorough” administrative rewi
process); CA-130, LG&E Energy Corp v. ArgentindCSID Case No. ARB/02/1, Decision on Liability, 3
October 2006, 1 133 (holding that “abrogation efsthspecific [fiscal] guarantees violates the talaind
predictability underlying the standard of fair and equitable treatment”); CA-99, TecmedAward, 1 154
(“The foreign investor expects the host State tarea consistent manner, free from ambiguity anellty
transparently in its relations with the foreignestor, so that it may know beforehand any anduidksrand
regulations that will govern its investments, adl a® the goals of the relevant policies and adstiative
practices or directives, to be able to plan itestment and comply with such regulations.”).

SeeCA-279, Murphy Partial Final Awardq 248; see also, e.gid. (“the investor is entitled to rely” on “the
host State’s international law obligations, its @stic legislation and regulations, as well as tiractual
arrangements concluded between the investor and the State”); CA-125, Saluka Investments BV v. Czechia
PCA Case No. 2001-04, Partial Award, 17 March 2(Bhrens, Yves Fortier, Watts), 1 329 (claimant
bank had a reasonable expectation to be entitl&zbtwistent and even-handed” treatment despiteredes
of an “explicit assurance” from the government); CA-108, OccidentalAward, 1 191 (finding that the
“relevant question” is whether the “legal and besmframework meets the requirements of stabitity a
predictability under international law”); CA-271, BG Group Plc. v. Republic of ArgentindNCITRAL,

Final Award, 24 December 2007 (Garro, van den B&ingarez), 1 307 (finding that Argentina “violated
the principles of stability and predictability imeat to the standard of fair and equitable treatinehen it
“entirely altered the legal and business envirortrbgriaking a series of radical measures . . . in
contradiction with the established Regulatory Fraor, as well as the specific commitments represbnt
by Argentina, on which BG relied when it decidedriake the investment”).
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legitimate expectation of stability thwarted by Perdecisions to effectively re-write the scopetof

Stability Agreement and the Mining Law.

369. First, as discussed above, Peru’s existing legal framewadte clear that the Mining
Law's stability guarantees were granted to therenlilining Unit or concession(s), such treadt
investments within a stabilized concession or ngninit would be entitled to stability guaranté¥®3.
Accordingly, SMCV and Phelps Dodge reasonably ustded that the specific guarantees of stability
that Peru granted to the Cerro Verde Mining Unitthiibe Mining and Beneficiation Concessions—
by virtue of the Stability Agreement applied to mestments made within the Cerro Verde Mining

Unit, including the Concentrator.

370. Second Peruvian officials knew from the outset that SM@¥derstood that the
Concentrator would be stabilized—and officials freqtly confirmed SMCV’s understanding, and its
legitimate expectation that Peru would honor iehsity guarantees, when inducing that investment.

For example:

(@) Ms. Chappuis, then MINEM’'s Director General of Migi responsible for
supervising mining and beneficiation concessiomstiftes that, in discussions in
2004, she explicitly confirmed to representativestf SMCV and Phelps Dodge that
the Stability Agreement would apply to the plannemhcentrator:®®® SMCV'’s
understanding of its rights under the Mining Lawsveansistent with Ms. Chappuis’s
view. ' SMCV understood that its application to expand tBeneficiation
Concession would, if granted, confirm that it waitked to stability guarantees for
the Concentratot’*®

(b) The DGM approved the expansion of the Beneficiattoncession to include the
Concentrator, instead of requiring SMCV to inclutien a separate Beneficiation
Concession and without any suggestion that the €drator would be subject to a
separate legal regim&® Phelps Dodge and SMCV viewed the DGM'’s approgal a
officially confirming their understanding that ti@oncentrator would fall under the

scope of the Stability Agreemefit’

(c) In October 2004, around the same time the DGM eaXpadnthe Beneficiation

Concession, Peru’'s President lauded the investinetiie Concentrator, calling it a

1002 gee supré IV.A.2.

1003 See suprd I11.F.3 (citing Torreblanca $5; Chappuis 1 5253; Davenport {9 36, 39).
1004 seeChappuis 11 51, 53.

1005 See suprd I11.F.3 (citing Torreblanca ¥5; Chappuis §{ 52-53).

1006 see supra III.F.5 (citing Ex. CE-476 MINEM, Report No. 784-2004-MEM-DGM/PDM and Direcial
Order No. 027-2004-MEM-DGM/PDM (26 October 2004).

1007 see suprd III.F (citing Torreblanca 1 25-28).
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“new conquest of an investment for Peru” and caonifig that Peru would “fulfill our

responsibility to maintain economic and legal dighi *°%®

371. Third, SMCV and Freeport’s predecessor, Phelps Dodgesiagien the Concentrator

in reliance on the reasonable expectation that Remuld honor those guarantees, as discussed

above™®® For example:

(@) Mr. Moran testifies that Phelps Dodge's Finance @ittee relied on the Stability
Agreement in recommending approval of the Conctmtraavestment to Phelps

1010

Dodge.

(b) Mr. Davenport testifies that the Stability Agreermesas “of paramount importance to

Phelps Dodge” in considering the Concentrator itnaest !

(c) Ms. Torreblanca testifies that SMCV’s approval loé iConcentrator investment was
conditioned on, among others, “approval of SMCVsquest to expand the
Beneficiation Concessiort®*? She further testifies that SMCV understood MINEM’
subsequent approval as “confirm[ing] that the SitgbAgreement would cover the

Concentrator 3

(d) The 2004 Feasibility Study and its September 208date explicitly assumed that
SMCV would be entitled to rely on the stabilizedjiree through December 31,
2013™°

372. Peru’s repeated failures to observe its obligatiom$er the Stability Agreement thus

thwarted SMCV’s and Phelps Dodge’s legitimate eigiean of stability in the relevant legal

framework.

ii. Peru Acted Against SMCV Due to Political Pressure

373. Tribunals have repeatedly found breaches of a 'St and equitable treatment

obligation when a state acts “not for cause buptwmely arbitrary reasons,” including where it tale

1008

1009

1010

1011

1012

1013

1014

Ex. CE-471, Peru: President Toledo Announces an InvestmenS&830 Million in Cerro VerdeEUROPA
PRESS(12 October 2004); see also suprg Ill.F.4.

See supr@ IV.A.1.
Moran § 29.
Davenport { 30.
Torreblanca § 27.
Torreblanca § 27.

See suprglll.F.1 (citing Ex. CE-2Q Fluor Canada Ltd., Feasibility Study: Cerro VeRtémary Sulfide
Project (May 2004), \Vol. IV, pp. 146); 8lII.F.4 (citing Ex. CE-459 Fluor, SMCV Primary Sulfide Project
Feasibility Study Project Update (September 200443).
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“volteface” from its prior conduct as a result of “patél pressure®*® Here, the evidence makes
clear that instead of correctly applying the laeyu?s decisions against SMCV were results-oriented,
and the result of significant political pressureetdract royalties and additional tax payments from
SMCV.!*® This politically motivated campaign against SM@¥bse despite SMCV’s significant
contributions to Peru and Arequipa, including flifig the Government’s decades-long economic
priority for Cerro Verde by constructing the Contrator, creating significant jobs and tax revenimes
Arequipa, and contributing to social projects thgout the region®’ Peru’svolteface in the face of
this sustained, targeted political pressure ultahyatesulted in it upholding each of the relevant
Royalty Assessments, rendering those decisionsgrampiand in breach of Peru’s obligations under
Article 10.5.

374. First, the Royalty Law discussions were politically aded from the outset, with
stability agreements as a key point of contentisae(section Ill.F.2 above). After increased
commodity prices—and mining profits—led to a basklaagainst mining companies, members of
Congress fought hard for the royalty, includingd®eking to disregard existing stability agreements

entirely. For example:

(@) In April-May 2004, Congressmen Diez Canseco argueat existing stability
agreements should be “reviewed and renegotiatedation to the proposed royalty,
and another member of Congress proposed a dradttydyill that explicitly applied

to “mining titleholders . . . who have . . . stihihgreements*

(b) After the Royalty Law was passed in June 2004, thred Government proposed
additional amendments that would have softenedmjsact on the mining sector,
members of Congress accused the Government oftioriefly delaying the law’s

entry into force, calling it “unreasonable and weptable.***°

1015 See, e.gCA-222, CrystallexAward, 11 588500, 614; CA-122, EurekoPartial Award, 11 213-14. 22B;
CA-78, Metalclad Award, 1 92-97 (“The Town Council denied the périor reasons which included. . .
the opposition of the local population . . . . ff]actions of the Municipality following its denief the
municipal construction permit, coupled with the qggdural and substantive deficiencies of the denial,
[which] support the Tribunal’s finding, for the szms stated above, that the Municipality’s insiséenpon
and denial of the construction permit in this insgwas improper.”).

1016 SeeCA-251, ESPFAward, 1702; CA-222, CrystallexAward, 1 614.

1017 See suprag§ 111.C.3; 111.1.3; 1IL.1.4; TILJ.

1018 Ex. CE-429 Javier Diez Canseco, Mining Royalties and thed\ieeReform Mining Taxation: Who Is

Opposed? (April 2004); see also suprg Ill.F.2 (citingEx. CE-438 Congress, Draft Law 10636/2003-CR)
(21 May 2004)).

1019 Ex.CE-464 The Executive Asks for Mining Royalties Based oriceBr LA REPUBLICA
(4 September 20043ee also suprg IlI.F.2 (citing Ex. CE-461 Royalty Regulations Ready but on Hold
BUSINESSNEWS AMERICAS (2 September 2004) (reporting on complaints by bemof Congress such as
Diez Canseco about alleged delay in the legislative process); Ex. CE-456 The Difference Between Mining
Royalty and Mining Canorl,A REPUBLICA (18 August 2004) (op-ed by Congressman Oré argthiag
there were no reasons “for mining companies nopay a mining royalty” and criticizing “political
leaders” that “persist in defending the economierigsts of mining entrepreneurs”)).
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(c) In early 2005, members of Congress continued toeathat stability agreements did
not protect mining companies from paying royaltieRaracterizing them as “fair

compensation for the extraction of a non-renewahteral resource:**°

(d) In August 2006, members of Congress proposed amgridle Royalty Law so that

companies with stability agreements would be olligepay royalties?*

375. Second when the Government appropriately granted SMCVfipreinvestment
request in December 2004, SMCV became a spedfiettaf ire among certain members of Congress
and local politiciang®?? The ire only intensified after the Constitution@burt confirmed that
companies with administrative stability protectiedike SMCV—were exempt from the royaft$?®

For example:

(@) Beginning in August 2005, Congressman Diez Candmgan publishing articles
attacking SMCYV for its alleged lack of fiscal cabtitions and sharply criticizing

MINEM for conferring “excessive and undue benefibsi’ SMCV %%

(b) In October 2005, spurred by Congressman Diez Caissemfounded request to
investigate “possible irregularities” relating tbet reinvestment credit, Congress
created a Working Group to “investigate the alletgedbenefits received by [SMCV]

and “adopt the appropriate measur&s>

(c) In 2006, local politicians from Arequipa publiclyamed SMCV for a shortfall in the
regional budget and threatened protests if the (hovent did not force SMCV to pay
mining royalties-’*® Members of Congress further argued that eveegilly exempt
from royalty payments, SMCV had a “moral obligatiom share its profits with

Arequipa’s society*?’

1020 Ex. CE-489 Mining companies urged to comply with the payménbyalties to regionsLA REPUBLICA

(9 March 2005)see also suprg IIl.G.2.

1021 See suprag IIl.1.4 (citing Ex. CE-546 The Government Agrees Not to Change the Mining IRokaw,
GESTION(10 August 2006)).

1022 SeeEx. CE-23 MEF, Ministerial Resolution No. 510-2004-MEM/DM December 2004).
1023 seeEx. CE-49Q Constitutional Tribunal, Decision, Case No. 0484-Pl/TC (1 April 2005).

1024 SeeEx. CE-506 Javier Diez Cansec@uestions about Cerro Verdea REPUBLICA (25 August 2005);
Ex. CE-517, Javier Diez Cansec@erro Verde: Enough Abusing PerOLTAIRE; see also suprg IIl.H.

1025 Ex. CE-516 Congress, Energy & Mines Commission of the Siegular Session (5 October 2005),
pp. 23; see also supr& lll.H (citing Ex. CE-525 Working Group Studies Destination of Cerro Verde
Taxes to Districts of Arequipa and Solution to Depment WorksEL HERALDO (29 March 2006)).

See suprag lIl.1.1 (citing Ex. CE-535 Cerro Verde evades payment of taxes based on aelpealed in
2000LA RePUBLICA (19 June 2006)).

Ex. CE-541 Congressional Commission glimpses a solytnHERALDO (10 July 2006); see also supra
g I1.1.3.

1026

1027
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(d) On 21 June 2006, Congressman Diez Canseco propdsiddn Congress that would
have retroactively revoked SMCV'’s profit reinvestithéenefit, even though by that
point, SMCV’s US$850 million investment was nearbmplete'’*®

376. Third, this backlash was frequently directed not onlySMCV, but at MINEM,

SUNAT, and the MEF, and against specific Governnadfitials. For example:

(@) In 2004, after then-Minister of Economy and Finarfeedro Pablo Kuczynski
publicly opposed the royalty, the royalty’'s propotse accused him of being an
“advocate for multinational companies” and of lollgy on behalf of “private

companies*?°

(b) In early 2005, Congressman Diez Canseco publishedndiary articles in the
national press strongly criticizing the MEF and NBM for what he viewed as failing
to “defend[] the State’s income,” accusing thenmbefng complicit with the mining

lobby, and calling for “sit-ins” before the courf§?

(c) In September 2005, Congressman Diez Canseco dethdhde Minister Sanchez
Mejia revoke SMCV’s reinvestment benefit and or@&WCV to pay royalties,
threatening to file a constitutional complaint agi Minister Sanchez Mejia if he
failed to comply:®** Other members of Congress wrote to Minister Séndiejia

requesting further information about SMCV’s Stabilgreement?*

(d) In November 2007, local Arequipa activist Dante tt@z Palacios filed complaints
against SMCV with SUNAT, alleging that SUNAT hadlladed with SMCV to
commit tax fraud in relation to the reinvestmeméfé and non-payment of royalties,

and demanding that SUNAT assess royalties agaiM€\sS'%** Mr. Martinez

1028

1029

1030

1031

1032

1033

See suprd Il1.1.2 (citing Ex. CE-536 Congress, Draft Bill No. 14792/2005-CR (21 Ju@e®), pp. 2, 5).

Ex. CE-439 Minister of Economy of Peru Against Mining RoyaltiAGENCE FRANCE PRESSE (30 May
2004); see also suprg III.F.2.

SeeEx. CE-485 Mining Royalties: Sleeping with the Engrhy REPUBLICA (2 March 2005); Ex. CE-487,
Mining companies appeal to the Courts to avoid pgybyalties LA REPUBLICA (5 March 2005); see also
supra § Ill.G.2 (citing Ex. CE-483 The offensive against mining royaltidsn REPUBLICA (23 February
2005); Ex. CE-489 Mining companies urged to comply with the paymdntogalties to regions La
REPUBLICA (9 March 2005)).

Ex. CE-508 Minera Cerro Verde under the scrutiny of [JaviereRiCansecq] LA REPUBLICA (16
September 2005)Ex. CE-509 Congressman Diez Canseco considers denouncing tihestéf for
providing benefits to mining companies that do pey royalties EL HERALDO (16 September 2005see
also suprag Ill.H.

See supra lIl.H (citing Ex. CE-507, Communication No. 3769-2005-AOM-CR from Congresan®ré
to Minister Sanchez Mejia (15 September 2005).

See suprd II.K (citing Ex. CE-603 Dante A. MartinezThe Largest Tax Fraud in the History of Peru
CoN NUESTROPERU (15 January 2011)).

174



subsequently laid out these charges in detail @sparticles in January 2088 In

April 2009, Mr. Martinez also filed claims agaifSUNAT before the Contentious
Administrative Courts, accusing SUNAT of impropedyempting SMCV from tax
and royalty payments and decrying SUNAT's “systemadluctance to comply with

its duties to assess and collect taxes and royatiaded by SMCV:#*°

377. Fourth, although the Government initially defended stapilijuarantees?® it
ultimately reversed course and adopted its novdl rastrictive interpretation of SMCV’s Stability
Agreement. The evidence demonstrates that hise-faceresulted from the intense domestic

political pressure. For example:

(@) Only days after Congressman Diez Canseco threatened to filmrstitutional
complaint against Minister SGnchez Mejia if he nldl revoke SMCV'’s reinvestment
benefit, Minister Sanchez Mejia made statementthé press asserting that the
Concentrator would not be protected by SMCV’s émipiStability Agreement®®’
Several weeks later, Minister SAnchez Mejia sdetter to Congressman Oré taking
the position that SMCV would have to pay royaltfes the Concentrator, without

providing any legal suppotf®

(b) Mr. Isasi’'s June 2006 non-binding legal report (thene 2006 Report”), which for
the first time set out the novel and restrictiveeipretation that “stabilization is not
... for a specific mining concession, but in tiela to a specific project directly
contradicted his earlier legal report from April0Z0(the “April 2005 Report”), which

confirmed that it is thecbncessioristhat are “part of a project subject to a stailit

1034 See supré I11.K (citing Ex. CE-572 Dante Martinez, M IMPUNITY AND HIDDEN TRUTH OF SOCIEDAD
MINERA CERROVERDE—SMCYV (7 January 2008), p. 1).

SeeEx. CE-603 Dante A. MartinezThe Largest Tax Fraud in the History of PefoN NUESTROPERU
(15 January 2011).

1036 See supra §§ IILF.2, 1I.G.2, II.G.3, IV.A.2(i)(d) (citing, for example, Ex. CE-49Q Constitutional
Tribunal, Decision, Case No. 0048-2004-PI/TC, (ZilA005), 1 109 (holding that the mining royaltigd
not apply to investors with mining stability agresmts, which are governed by “contract-laws” thatafd
the concessionaire immutabiliof the legal regime”); Ex. CE-494 MINEM, Report No. 153-2005-
MEM/OGAJ (14 April 2005), 1 16 (“[T]he royalty isob applicable to the mineral resources extracteh fr
the concession that form part of the contractually stabilized investment project.”); Ex. CE-500 Mining
Royalties to Be Defined over the Next Few Da&REQUIPA AL Dia (6 May 2005) (quoting Minister
Kuczynski as stating that “the only way for a compdo remain exempt from the payment of mining
royalties would be if it holds an adminidise stability agreement”); Ex. CE-19 MEF, Evaluation of
Royalty Application (11 March 2004), p. 10 (notitigpt SMCV had a tax stability agreement for its
“Mining Unit,” “Cerro Verde 1, 2, and 3" through 28, and including SMCV on list of companies to
which the Royalty Law would not apply)).

See suprag lll.H (citing Ex. CE-511, Minister: Cerro Verde Expansion Subject to RoyaBySINESS
NEWSAMERICAS (20 September 2005).

1038 See suprd I1I.H (citing Ex. CE-515 MINEM, Report No. 1725-2005-MEM/DM) (3 October()).

1035

1037
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agreement” that would be exempt from the Royaltywt%® Mr. Isasi offered no
explanation for this total reversal, which cametba heels of several months of
intense public campaigning against SMCV and thegBessional Working Grouf*°
Mr. Isasi’'s June 2006 Report also aligned his apinwith that taken by Minister
Sanchez Mejia in his October and November 2008rtettesponding to the intense

political pressure from members of Congréss.

(c) A month after Mr. Martinez filed his claims in 1ag®07 alleging that SMCV had
colluded with SUNAT to avoid royalty payments andndhnding that SUNAT
impose royalties on SMCV, SUNAT asked MINEM to po® a “list of parties

1042

obligated to pay mining royalties from June 2004 &te.

(d) In late January 2008, only weeks after Mr. Martipablished a highly critical article
highlighting his claims before SUNAT, MINEM provideSUNAT with, among
others, Minister Sanchez Mejia’'s November 200%ietnd Mr. Isasi’'s June 2006
Report setting out his novel and restrictive intetgtion of the Stability
Agreement®®?® As soon as SUNAT had received these documentiASUnitiated
an audit of SMCV and issued its first Assessmemtly ononths later, explicitly
acknowledging that it had relied on MINEM'’s desitjoa that SMCV owed royalties

for the Concentrataf**

iii. Peru Acted Inconsistently and Non-Transparently onNVhether It Would
Impose Royalties Against the Concentrator

378. Tribunals have confirmed that a State breacheshtigation of fair and equitable
treatment when it fails to act in a “transparerd aonsistent matter” with respect to the treatnaént

covered investments, which goes hand in hand witBtade’s obligation to provide a stable and

1039 Compare Ex. CE-534 MINEM, Report No. 156-2006-MEM/OGJ (16 June 20Q@jh Ex. CE-494
MINEM, Report No. 153-2005-MEM/OGAJ (14 April 200517 (emphasis added)); see also supra
§1I.1.2.

1090 see suprd I1I.H.

1041 See supra§ Ill.H (citing Ex. CE-515 MINEM, Report No. 1725-200M4EM/DM (3 October 2005);
Ex. CE-519 MINEM, Report No. 2004-2005-MEM/DM (8 November(X).

1042 Ex. CE-568 SUNAT Report No. 261-200SUNAT/2E0000 (20 November 2007), p. 1; see also supra
§ II.K (citing Ex. CE-570 MINEM Report No. 1169-2007-MEM-DGM (14 Decemb&0Z) (responding
to SUNAT's request)).

1043 See supra I1I.K (citing Ex. CE-573 MINEM Report No. 077-2008-MEM-DGM) (29 January(H)).

1044 See supra§ III.K, IIl.L (citing Ex. CE-577, SUNAT, Inductive Letter No. 108052004279 (30 M2008)
(requesting that SMCYV file documents related topghgment of royalties for sales of copper ore fithm
Concentratofrom 2006 and 2007); Ex. CE-31, SUNAT, Fine Assessments Nos. 052-002-00036052e 0
0020003631, 2006/07 Royalty Assessment (17 August 2009); Ex. CE-38 SUNAT, Resolution No. 055-
014-0001290/SUNAT, 2006/07 Royalty Assessment (Zkch 2010), p. 25 (“[T]he Ministry of Energy
and Mines has provided the Tax Administration wiita list of entities obliged to pay the mining ritya
which includes the taxpayer.”)).

176



predictable legal framework for the investd? These obligations of transparency, consistenuoy, a
stability are particularly critical in relation &iability guarantees and where the size of thesiment

is very significant—as it was het®®°

379. A State further must not “affirmatively mis[leaddn investor through inconsistent,
nontransparent conduct, including by failing to iadvthe investor of internal decisions already made
against them while acting “as if [a] project werettack and it was business as usddl”” The TPAs
preamble confirms the importance of these obligatias it emphasizes the object and purpose of,
among others, “ensurfing] redictable legal and commercialframework for business and

investmeritand “promot[ing]transparency . . in international trade and investmetft'®

380. Here, Peru breached its obligations under Arti€léb Wwith respect to the 2009, 2010-
2011, Q4 2011, 2012, and 2013 Royalty Assessmenthd additional reason that it acted with a total
lack of consistency and transparency, including reyersing course and advancing the novel
interpretation internally after SMCV invested inethConcentrator, and by withholding key
information from SMCV even as it demanded and aeck@dditional contributions based on the

premise that stability applied to the entire Cé&feode Mining Unit.

381. First, as discussed above, Peruvian officials knew fitbim outset that SMCV
understood that the Concentrator would be stabliizand officials frequently confirmed SMCV's
understanding. However, when certain MINEM offigidoegan advancing the novel interpretation
that the Stability Agreement excluded the Conceatrdhe Government withheld information from
SMCV regarding thevolte-facein its position, even though it had ample oppotyno share this
information. Moreover, at the same time, the Gorent continued to confirm through its conduct

SMCV’s understanding that the Concentrator was @ie For example:

1045 See, e.g.CA-222, CrystallexAward, 11 589, 598 (concluding that Venezuel@ke-facebreached the fair
and equitable treatment standard because it cotestit‘non-transgrent and inconsistent conduct”);
CA-133, PSEGAward, 1 250-52 (concluding that Respondent brethd¢he fair and equitable treatment
standard “through numerous changes in the legisiand inconsistencies in the administration’s tirat
regarding the investment’s corporate structurelggal status of the investment concession, anticapfe
domestic tax law); CA-189, EDF Award, 1 1008-09 (concluding that respondent’'smsistent conduct in
failing “to raise tariffs in a timely manner, so tsrestore balance when rates were set in Ulfargifto
the contractually agreed upon and stabilized tarifbunt], constituted unfair and inequitable treattrin
and of itself”); CA-78, Metalclad Award, 11 88-97, 99 (holding that Mexico “faileddnsure a transparent
and predictable framework for Metalclad’s busingtnning and investment” because of the “lack of
orderly process and timely disposition” for clairtisdandfill license application, contrary to pléiffis
legitimate expectation that if would be treatedlyi

1046 SeeCA-108, Occidental Award, 17 103, 183-84, 196 (concluding that Ecudoteached the fair and
equitable treatment standard by altering “in an drtgnt manner” through changing State “policy
and legal interpretation” the “legal and businas@renment that was certain and predictable” byuarof
an “[e]conomic [s]tability” clause in claimant’sl garticipation contract).

1047 SeeCA-234, Deutsche Telekonmterim Award, 19 3820; CA-223, CC/DevasAward on Jurisdiction and
Merits, 1Y 468-70.

1048 CA-10, TPA, Preamble (emphasis added).
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(@) After Minister S&nchez Mejia responded to Congressliaz Canseco’s threats by
issuing his 3 October and 8 November 2005 lettaefsng the position that the
Concentrator was not stabilized—a position whictd haver previously been
established in any Government document—MINEM did stware these documents
with SMCV or otherwise inform SMCYV that it intendéd alter its position, even
though Ms. Torreblanca was concurrently particighin extensive meetings with the
Congressional Working Group relating to the stabii reinvestment benefit’®
While Mr. Sdnchez Mejia made a general statemetitetgress that the Concentrator
would not be stabilized around the same time, SM@térpreted this as a clear
response to the pressure directed at him from @asgand did not understand it to
affect SMCV'’s legal rights°>°

(b) On 16 June 2006, Mr. Isasi issued the June 2006rRagiculating for the first time
the novel interpretation that under the Mining Lastabilization guarantees were
limited to the investment program set out in thesfkility study*®>* The Government
again did not provide SMCV with a copy of the J@@96 Report or share the legal
basis for Mr. Isasi’'s conclusions—even though onlyday earlier, the Director
General of Mining, César Rodriguez, announced piyiihat the planned Roundtable
Discussions with SMCV relating to Arequipa’s alldgeudget shortfall would not
have major results because SMCV had a stabilitgeagent, which the Government
must honor “because we are in a State governedhbéyrile of law and the

Government is determined to attract investmentsscare them away 2

(c) One weelafter Mr. Isasi issued the June 2006 Repuoth Minister Sanchez Mejia
and Mr. Isasi participated in the Roundtable Distss with SMCV to discuss a
“harmonious solution” to the budget shortfall ine§uipa that allegedly resulted from
SMCV’s application of stability guarante€s® At no point in these meetings did
Minister Sanchez Mejia, Mr. Isasi, or any otheruv&amn official mention Mr. Isasi's

June 2006 Report or suggest that SMCV would bengakundreds of millions of

1049

1050

1051

1052

1053

See supra8 lIl.K (citing Torreblanca, $3; Ex. CE-515 MINEM, Report No. 1725-2005-MEM/DM (3
October 2005); Ex. CE-519 MINEM, Report No. 2004-2005-MEM/DM) (8 Novembed(@5).

See supra8 lll.LH (citing Torreblanca 140 (noting that SMCWusted that the Government would
“ultimately act in accordance with the law and respect the stability commitments”); Ex. CE-511,Minister;
Expansion of Cerro Verde subject to royalty, BXSINESSNEWSAMERICAS (20 Sept. 2005)).

See suprd 1l1.1.2 (citing Ex. CE-534 MINEM, Report No. 156-2006-MEM/OGJ (16 June 2006)

Ex. CE-533 Advance payment of royalties proposkd REPUBLICA (15 JUNE 2006} see supre lIL.K;
see alsalorreblancd] 70(noting SMCYV first received a copy of Mr. Isasi'snké 2006 Report in June
2008).

Ex. CE-538 Congressional Pro-Investment Commission seeksigoltd demand payment of taxes from
Cerro Verde EL HERALDO (23 June 2006); see also supr§ I11.1.3 (citing Torreblanca 11 53-54).
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(d)

382.

dollars in Royalties over the next seven yédts. Instead, the negotiations were
clearly based on the understanding that SMCV waootdpayany royalties, including
on concentrate sales, and that it should therefmake significant contributions to

Arequipal®®

Government officials continued to express the vidat SMCV was entitled to
stability with respect to the Concentrator evereraBUNAT had issued the initial
Assessments, including when Ms. Torreblanca meh wifficials from the MEF

regarding the 2006-2007 Royalty Assessments whasedivher that SMCV had a

“strong argument” and encouraged SMCV'’s effortshallenge the assessméhf.

Second not only did the Government withhold informatiorgarding its novel

interpretation of the Mining Law, it also solicitediditional contributions clearly premised on the

understanding that SMCV enjoyed stability for itstiee mining unit, again demonstrating the

Government’s inconsistent conduct toward SMCV. &ample:

(@)

(b)

(c)

SMCV voluntarily contributed US$125 million to Areipa following the 2006
Roundtable Discussions, which as noted above wenmiped on the understanding
that SMCV would not payany royalties during the term of the Stability

Agreement%®’

Despite these significant contributions, the Gowent wanted more, and requested
that SMCV sign the Voluntary Contribution Agreement January 2007. The
Government then induced SMCV’s significant contritis under that Agreement—
ultimately amounting to US$140 million—which werequestionably premised on
the understanding that SMCV would not be subjectrig royalty payments®>®
Again, the Government did not mention to SMCV tltaivould charge SMCV

hundreds of millions in royalties under a novekipretation of the Mining Law’>®

In 2011, before committing to make full GEM paynsgnis. Torreblanca asked
MINEM'’s Director General of Mining for “urgent coinmation” that once it did so,
SMCV would pay only GEM and not Royalties or SM Ms. Torreblanca also
conveyed SMCV’s understanding that the Stabilitye®sgnent applied to the entirety

1054

1055

1056

1057

1058

1059

1060

See supr&§ IIl.1.3, 11l.1.4 (citing Torreblanca 1 53-54).

See supr&$§ IIl.1.3, 11l.1.4 (citing Torreblanca 1 53-54).

See suprdg Ill.L.1 (citing Torreblanca ¥ 81).

See suprd 111.1.3 (citing Torreblanca {1 53-55).

See suprg lll.1.4 (citing Ex. CE-27, SMCV, Voluntary Contribution Agreement (10 Aug@§07)).
See suprd lll.1.4 (citing Torreblanca 11 60-62).

Ex. CE-628 SMCYV, Letter No. SMCV.VL&RG-189&011 (7 October 2011); Torreblanca Y 85.
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of the Mining and Beneficiation Concessions thro@jhDecember 2018°" Ms.
Torreblanca similarly wrote to the MEF asking itctanfirm the Government’s verbal
assurances to SMCV that it would “only have to gfay GEM and will pay neither
the Special Mining Tax nor the Mining Royalty fdret concessions included in the
current [Stability] Agreement'®®? Instead of informing Ms. Torreblanca that the
Government intended to assess royalties and taasedlon the novel interpretation,

these officials stated that they were not competeanswer her question®?>

383. Peru’s inconsistency in its conduct and represiem@tto SMCV, its lack of

transparency and candor, and its deliberate oboscef its true intentions during the period when

SMCV executed its significant investment in the Gamtrator, fall far short of the level &dir and

equitabletreatment Peru was obligated to grant Freepanestment under Article 108>

iv. The Tax Tribunal Committed Serious Due Process Vialtions

384. Peru’s politically motivated measures against SMé&¢ame even more egregious in

light of the serious due process violations thauoed when SMCV attempted to challenge SUNAT's

Royalty Assessments before the Tax Tribunal, th&yemwithin the MEF that acts as the final

administrative authority on tax and royalty matt@f8 There, the Tax Tribunal President improperly

1061

1062

1063

1064

1065

Ex. CE-628 SMCV Letter No. SMCV.VL&RG-189@011 (7 October 2011); see also supr& I1l.0.2
(citing Ex. CE-629 SMCYV, Letter No. SMCV-VL&RG-196&011 (26 October 2011); Torreblanca, Y 85-
89).

Ex. CE-631 SMCYV, Letter No. SMCV-VL&RG-2212011 (5 December 2011); see also suprg 111.M.2
(citing Torreblanca 1 85-89).

See supra8 Il.LM.2 (citing Ex. CE-632 MINEM, Official Letter No. 1333-2011-MEM/DGM (28
December 2011); Ex. CE-629 MEF Report No. 206-2011-EF/61.01 (14 October 20@12, II. Analysis,
1 2-3).

See, e.g.CA-223, CC/DevasAward on Jurisdiction and Merits, 1 467-70 (firglm “clear” breach of the
“simple good faith required under international lamd the FET clause” when Claimants were “competel
left in the dark” about government decisions thaffect[ed] the basic expectations” of the investthen
CA-64, Saar Papier Vertriebs GmbH v. Republic of PolantdINCITRAL, Final Award, 16 October 1995
(Ahrens, Szurski (dissenting), Karrer), 1 92 (atiing a common “obligation of good faith in publaw
which applies to all branches of government” thetuses private parties for their reliance on arprio
understanding where “the state has given misleadifymation about the law or where the law or
administrative or court practice have changed”); CA-278, Clayton/Bilcon v. Canad#@ward, T 592 (“[I]t
was unjust for officials to encourage coastal mgnprojects in general and specifically encourage th
pursuit of the project at the Whites Point sited &men, after a massive expenditure of effort &sdurces
by Bilcon on that basis, have other officials efifealy determine that the area was a "no go" zametfis
kind of development rather than carrying out thefldly prescribed evaluation of its individual
environmental merits.”); CA-277, AbengoaAward, {1 646-51 (concluding that Mexico's politiga
motivated campaign to shut down a waste managemlant post-investment violated the minimum
standard of treatment in light of the fact thate“@@laimants made their investment trusting thahjbyed

all the necessary administrative and environmeat#torizations at both the municipal and the saaid
federal levels” and “invested based on the legitémaxpectation that the Plant’s situation met lad t
necessary administrative and legal requirements”).

See CA-186, Manual of Organization and Functions of the Taibunal, Ministerial Resolution No. 626-
2012-EF-43 (10 October 2012), p. 1 (“The Tax Tridurs the administrative last resort for tax and
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interfered in the resolution of SMCV’'s Royalty casey instructing her own assistant to draft the
resolution in the 2008 Royalty Case in lieu of #ssigned/ocales presumably to ensure that the Tax
Tribunal would uphold SUNAT’s unlawful Assessmentsthe basis of the Government’s novel and
restrictive interpretation. The President thenasgd this flawed resolution in the 2006-2007 Rgyalt

Case. Further, the Tax Tribunal allowed a blataatgflicted former SUNAT employee to sit as the
vocal ponenten SMCV’s 2010-2011 Royalty Case, assigned the Q#12Royalty Case to the Tax

Tribunal President’s former assistant, now actingag&ocal, and copy-pasted significant portions of

the original flawed decision to resolve the 2008 2610-2011 Royalty Cases.

385. Tribunals have repeatedly recognized that the duweess violations like these,
involving the presence of a biased decision-m&k&interference with a party’s right to be heard,
total disregard for the individual circumstancesagfarticular cas€?’ use of “unjustified” procedural
obstacles to avoid hearing the metf€and excessive delays in proceeditf§may give rise to
breaches of the fair and equitable treatment ofatigan the context of administrative action, ahdit

these violations may further be exacerbated byotkeia the “general legal framework’™

a. The Tax Tribunal Committed Serious Procedural Irregularities in
the 2006-2007 and 2008 Royalty Cases

386. Here, the Tax Tribunal President Olano Silva unidhyfinterfered to take control of
SMCV’s challenges to the 2006-2007 and 2008 RoyAkgessments from the outset. The Tax
Tribunal’s irregularities in these proceedings ldid foundation for Peru’s due process violatians i

SMCV’s challenges to the remaining Royalty Assesime

387. President Olano Silva is a long-time employee ef MEF, the Government Ministry
responsible for assessing and collecting taXésThe MEF carries out that function through SUNAT,

which issues and enforces tax and royalty assedsyreamd the Tax Tribunal, which hears individual

customs matters within the framework of the measuwlesigned to improve the resolution of tax
procedures.”).

1066 5ee, e.g.CA-195, Deutsche Bank AG v. Sri Lank&SID Case No. ARB/09/2, Award (31 October 2012)
(Hanotiau, Williams, Ali Khan) (Deutsche Bankward”), 11 479480; CA-78, Metalclad Corporation v.
Mexicq ICSID Case No. ARB(AF)/97/1, Award (30 August RPQLauterpacht, Civiletti, Siqueiros),
19 92, 9M9; see alsdCA-211, OAO Tatnefdward, 1 402-404.

1067 5eeCA-195, Deutsche Bankward, 4 487-491.

1068 ©A-217, Dan CakeDecision on Jurisdiction and Liability, 11 142, 145

1069 CA-167, Chevron Corporation and Texaco Petroleum CompanyEauador PCA Case No. 2007-

02/AA277, Partial Award on the Merits (30 March BPXvan den Berg, Brower, Bdckstiegel), 1 262
(finding that “the existence of long delays, evdteraofficial acknowledgements by the courts tHayt
were ready to decide the cases, to be a decigiter fdemonstrating that the delays experiencedetp&t
are sufficient to breach the BIT").

1070 See e.g.CA-163, LemireDecision on Jurisdiction and Liability, 1 315

071 SeeCA-250, Regulations of Organization and Functions of thaisiy of Economy and Finance, 2020,

Arts. 2, 3.
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administrative challenges to SUNAT assessments arsgl as the final administrative decision-
maker!®’> The Tax Tribunal President is appointed and rixcoad every three years by the

President of the Republic and the MEBE. The individualvocalesare subject to renewal every three
years, at the discretion of a four-person commis$iat includes a MEF representative—who chairs

the commission and has the tie-breaking vote—aadPtiesident of the Tax Triburidl?

388. According to the Tax Tribunal's binding Rules ofoBedure, the Tax Tribunal
president is responsible for organizing and sugergithe administrative and technical functions of
the Tribunal, and to presiding over the Plenary Gther’®> The Tax Tribunal president is also
responsible for the Tax Tribunal budget, which desifrom a percentage of SUNAT’s collectiot?é®
However, the Tax Tribunal President has no roldeliberating or resolving individual challeng8§.
Instead, challenges must be decided, and the pamding resolutions must be prepared, exclusively
by thevocalesand their support staff within the ChamB¥F. This limitation is critical to protecting
the due process rights of participants, becausg i@ vocalesare under a specific legal duty to

“deliberate” and state the grounds for their decis?”

389. Despite this limitation, evidence that SMCV firgceived in 2021 through freedom
of information requests demonstrates that the et Office directly interfered to resolve SMCV’s
challenges in the 2006-2007 and 2008 Royalty Casésvor of the Government. Specifically, the

evidence shows that President Olano Silva imprggagked her assistant with drafting the resolution

1072 5eeCA-250, Regulations of Organization and Functions of thaisiy of Economy and Finance, 2020,
Arts. 16, 17(b).

1073 SeeCA-14, Tax Code, Supreme Decree No. 133-2013-EF, Art. 99

1074 SeeCA-14, Tax Code, Supreme Decree No. 133-28F3Art. 99; CA-232, Criteria for the Appointment
and Ratification of the Vocales of the SpecialiZedambers of the Tax Tribunal as Well as for the
Appointment of Resolver-Secretaries for Handlingrptaints and Reporting Secretaries of Said Tribunal
Supreme Decree No. 180-20EF-(20 June 2017), Art. 4; see alsdEx. CE-667, Testimony of a Former
Member of the Tax Tribunal: Interview with Dr. Amdaria Cogorno PrestinoniNo. 311, Analisis
Tributario, 2013, p. 14, 11 32-33 (interview witma Maria Cogorno Prestinoni,vacal for 21 years,
explaining that the renewal process “seem[ed] wirdrggause it “[was] a form of indirect pressured’ “
means of pressure,” particularly since it “has to be done every three years.”); id., § 60 (explaining that
since she had retired “it [was] great to be abstjutree and not to be wondering: will they ratifie or
not ratify me, do they like me or do they not like.”).

1075 SeeCA-186, Manual of Operation and Functioning of the Tax Tiriél, Ministerial Resolution 626-2012-
EF/43, pp. 12-13.

SeeCA-186, Manual of Organization and Functions of the Taunal, Ministerial Resolution No. 626-
2012-EF-43 (10 October 2012), p. 12 (functionsudel “[a]pprov[ing] the Tax Tribunal’s draft budget,
annual financial statements, and development plan”); CA-5, Emergency Decree No. 112-2000 (7
December 2000).

077 Hernandez  171.

1078 5eeCA-250, 2020 Regulations of the Functions of the MEF, istirial Resolution 213-2020/EF/41 (24
July 2020), Art. 23; see alsdHernandez 1 186-187.

SeeCA-196, Tax Tribunal Procedural Manual, approved by Resmh of the General Secretariat of the
Ministry of Economy and Finance No. 017-2012-EF/3B,0ctober 2012, Annexdcalesdeliberate and
draft resolutions); Ex. CE-553 Minutes of Plenary Meeting No. 2006-33, Octobefd06, p. 1\ocales
attend oral hearings); see alsdHernandez 9 190-192.

1076

1079
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in the 2008 Royalty Case and ensured that thidutso would be rendered before the resolution in
the earlier-filed 2006-2007 Royalty case. The enitk also demonstrates that President Olano Silva
then pressured theocaleswho were in charge of the 2006-2007 Royalty Cassopy-paste the 2008
Royalty Case resolution in the 2006-2007 RoyaltgeCa

390. First, contemporaneous internal communications conftrat President Olano Silva

charged her assistant Ms. Villanueva with draftimgresolution of the 2008 Royalty Case.

(@) A 22 March 2013 email confirms that President Ol&ilva and Ms. Villanueva
discussed preliminary conclusions on the meritthefcase welbeforethe hearing,
with Ms. Villanueva reporting that “[tjhere are gbarguments for both sides, | am
more or less leaning to one side. Please reaarthenents when you can and we can

talk about it.*°%°

(b) On 24 April 2013, Ms. Villanueva sent ax parte communication to Gabriela
Bedoya—a SUNAT official who had both prepared SUNRA@ecisions rejecting
SMCV’s requests for reconsideration in the 20067208nd 2008 Royalty
Assessmentsand would represent SUNAT in oral hearings before tlag Tribunal
in SMCV’s challenges to those Assessméfts-requesting a copy of the Stability
Agreement that SMCV concluded with the Governmart994, suggesting that Ms.

Villanueva was in possession of and actively wagkim the case fil&®

(c) The signature block of Chamber No. 1's resolutishjch lists Ms. Villanueva’'s
initials—"UV"—in the spot for the “drafting law ch&,” also confirms that

Ms. Villanueva drafted it*®®

(d) On the same day Chamber No. 1 issued its resojutbamber No. 10’'s presiding

vocal Mr. Moreano Valdivia, sent an email to Presid®hno Silva saying that his

1080 Ex. CE-648 Email from Ursula Villanueva Arias to Zoraida éita Olano Silva (22 March 2013, 4:02 PM
PET; see also suprg IIl.N.1 (citing Estrada 11 26, 29-30, 59)).

1081 SeeEx. CE-38 SUNAT, Resolution No. 055-014-0001290 (2006-2@05¥alty Assessment) (31 March
2010) (notified to SMCV 22 ApriR010); Ex. CE-46 SUNAT, Resolution No. 055-014-0001394 (2008
Royalty Assessment) (31 January 2011) (notified to SMCV 17 February 2011); Ex. CE-79 Oral Hearing
Report Record No. 0286-20EF/TF, April 5, 2013 (2006/07Royalty Case); Ex. CE-82 Oral Hearing
Report Record No. 0411-2013-EF/TF, May 2, 2013 &R0yalty Case).

1082 SeeEx. CE-81, Email from Ursula Villanueva Arias to Gabrielad®ga of SUNAT (24 April 2013, 2:37
PM PET) (“I am writing in relation to ... Cerro \d® ... so that you can send us [illegible] this weey/first
stability agreement signed by the company in 1994.”); Ex. CE-81, Email from Gabriela Bedoya of SUNAT
to Ursula Villanueva Arias (24 April 2013, 2:55 PRET) (attaching the “Agreement for Promotion and
Guarantee of Investment, Ministerial Resolution Bl-94EM/VMM”); see alsdEstrada 1 44.

1083 Ex. CE-83 Tax Tribunal Decision, No. 08252-1-2013 (21 Ma&313), p. 24; see also supr&IILN.L;
Estrada #8; Hernandez 99 199-202.
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Chamber *“[was] informed that Ursula Villanueva maderaft that was returned to

Chamber 1,” confirming that Ms. Villanueva draf@tdamber No. 1’s resolutiofi®*

(e) Mr. Estrada, who at that time served as law cleértha Tax Tribunal, testifies that
President Olano Silva “improperly intervened tduefice the resolution of cases of
high interest to her, with the help of her assistal{® He testifies that “SMCV'’s
2008 Royalty Case was a perfect example of a d¢atenould have been of great
interest . . . given the amount at isstf8% Mr. Estrada further testifies that individual
vocaleswere unlikely to contest President Olano Silva'seliventions, due to a
general impression that “the President was infliaémtithin the Tax Tribunal and the
MEF, so voicing any objections to her interveningthe resolution of cases could

have negative repercussion&*

() Mr. Estrada also explains that in order to meetMB#-'s ambitious production goals,
the vocales maintained an extremely heavy workload that “@#dcthe proper

functioning of the Tax Tribunal and the qualityitsfresolutions.**®®

391. Second following President Olano Silva's interventiorhet 2008 Royalty Case

proceeded on a fast track, ensuring that Ms. \lksa’s resolution would be the first issued, even
though the 2006-2007 Royalty Case was the firetdftind had been pending before the Tax Tribunal

nine monthgonger than the 2008 Royalty Case. In particular:

(@) Mr. Estrada testifies that the Tax Tribunal’'s gethepractice is that the first-filed
challenge is usually decided first, and the Tabdmial maintains a duty to resolve

each casindividually on the basis of the facts beforé’f’

(b) Even though SMCYV filed the 2006-2007 Royalty Case mmonths before the 2008
Royalty Case, the hearing in the 2008 Royalty Ges® scheduled only one month
after the hearing in the 2006-2007 Royalty C48%.

1084

1085

1086

1087

1088

1089

1090

Ex. CE-651, Email from Zoraida Alicia Olano Silva to Carlosuggb Moreano Valdivia (May 21, 2013,
10:47 AM PET); see alsosupra § IILN.1; Ex. CE-679 Email from Ursula Villanueva Arias to Licette
Isabel Zufiiga Dulanto (December 29, 2014, 5:00 EM)Rindicating that Ms. Villanueva prepared a traf
report summarizing Cerro Verde’s case for the IngpeGeneral).

Estrada § 33.
Estrada § 35.
Estrada § 34.
Estrada § 25.

Estrada Y 23 (“The Law on General Administraivecedure, provides that ‘a strict first-come tfssrve’
basis must be followed . . . . thecalesgenerally tried to comply with this rule.”) (citifgA-18, General
Administrative Procedure Law (25 Jainp2019), Art. 66.1); id. at Y 3B 1; Hernandez 1 188-189.

SeeEx. CE-79, Record of Oral Hearing No. 0286-2013-EF/TF (rdcof hearing date for 2006/07
Royalty Case) (5 April 2013); Ex. CE-8Q Notification of Oral Hearing No. 0411-2013-EF/T5& April
2013) (scheduling an oral hearing for the 2008 Royalty Case for 2 May 2013); see alsd&Ex. CE-40 SMCV,
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(c)

(d)

392.

Chamber No. 1 issued Ms. Villanueva's resolutiothiea 2008 Royalty Case—which
rejected SMCV'’s challenge based on the novel ingtgtion that stability guarantees
are granted “in relation to a specific investmemjgct that is clearly delimited in the
Feasibility Study"—onlythree weeksfter that hearing, and before Chamber No. 10
could issue its own resolution in the 2006-2007 &kyyCase'®®" This was a
departure from the typical first-in, first-out réswon practice, which Mr. Estrada

confirms was the “general rulé®?

An email from Chamber No. 10’s presidingpcal Mr. Moreano Valdivia, to

President Olano Silva the day after Chamber Nes@iedd Ms. Villanueva’'s decision
shows that he objected to the President’s usumpatfioChamber No. 10’s role.
Mr. Moreano complained that “the ideal thing wolildve been for Chamber 1 to
hold a session on the Cerro Verde file after cowtiing with us . . . it was the right
thing to do.” He also complained about the lackirahsparency surrounding the
adoption of Chamber No. 1’s resolution, stating tha always happens, if we do not

call we will not find out anything™®?

Third, President Olano Silva then seemingly imposedflénged resolution in the

2008 Royalty Case on thevcalesof Chamber No. 10, who issued a copy-pasted resnlum the
2006-2007 Royalty Case only nine days I&t&r.According to Articles 103 and 129 of the Tax Code

and Article 6.1 of the Law on General AdministratifProcedure, the Tax Tribunal Chambers are

required to independently deliberate and decidé easeindividually on the basis of the facts and

arguments before thetfi> Although some informal consultation between Charsbs permissible,

Challenge to Tax Tribunal, 2006/07 Royalty Assessments (12 May 2010); Ex. CE-49, SMCV, Challenge to
Tax Tribunal, 2008 Royalty Assessments (10 Marctl20

1091

See Ex. CE-83 Tax Tribunal Decision, No. 082522DH3 (2008 Royalty Case) (21 May 2013);

Ex. CE-80, Notification of Oral Hearing No. 0411-2013-EF/T% April 2013) (scheduling an oral hearing
for the 2008 Royalty Case for 2 May 2013).

1092

Estrada ©3; see alsoCA-18, Law on General Administrative Procedure, Jani&sy 2019. Art. 66.1

(according to the text approved by Supreme DecreedB4-2019FUS); Art. 159.1

1093

Ex. CE-652 Email from Carlos Hugo Moreano Valdivia to Zoraidlicia Olano Silva (22 May 2013 8:58

AM PET); see also supr8 Ill.N.I; Hernandez 1 201-202.

1094 CompareEx. CE-88 Tax Tribunal Resolution No. 08997-10-2013 (30 M®13),with Ex. CE-83 Tax
Tribunal Resolution, No. 08252-1-2013 (21 May 2013)

1095

SeeCA-14, Tax Code, Art. 103 (“The grounds for the actionsty Tax Administration will be stated and

will be recorded in the respective instruments aruthents”); id., Article 129 (“Decisions shall set out the
points of fact and points of law on which they besed and shall rule on all the questions raisethédy
interested party . . . .”); CA-18, Consolidated Uniform Text of the Law on Generalnfinistrative
Procedure, Art. 6.1 (according to the text approlegdSupreme Decree No. 004-2019-JUS)e also
Estrada 11 364; Hernandez 9 190.
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this does not absolveocalesof their “indispensable duty to deliberate amongnteelves” and to

decide each individual case “impartially and indegently,” as Prof. Hernandez explaifi¥

393. Here, contemporaneous internal emails demonstizé Rresident Olano Silva

pressured Chamber No. 10 to adopt Ms. Villanuenesslution:

(@) Three days after Chamber No. 1 issued the 2008 |&0gase Resolution, and only
six days before Chamber No. 10 issued the 2006-ZR@yalty Case resolution,
President Olano Silva met with Mr. Cayo and Ms. igafithevocales ponenteas the
2006-2007 and 2008 Royalty Cases, respectivelyensure “coordination” with

Ms. Villanueva’s just-issued resolution in the 20®@8yalty Casé®’

(b) The resolution in the 2006-2007 case reveals tat“toordinat[ion]” sought by
President Olano Silva meant copy-pasting Ms. Villara's resolution essentially
verbatim. A comparison of the text of the two tafions shows that virtually 85% of
the text is identical, except for the sectionsha tesolutions identifying information
specific to each case, a small handful of additianguments responding to SMCV'’s

claims and evidence, and other minor differencesdrding®®®

(c) The resolution in the 2006-2007 case also doesnebide initials for any drafting
law clerk in the work route, thus confirming thaetresolution was not drafted by a
law clerk, as would usually have been the caseidensg the complexity of the

challenge and the amounts involV&.

1096

1097

1098

1099

Hernandez 1 206 (“The email from Mr. Moreano |sjg that normally the Chambers consulted among
themselves before resolving similar matters ofstme taxpayer. If this were the case, | considerghid
practice would not violate the right to due procestgaxpayers, as long as the members of each Giramb
comply with their indispensable duty to deliberatmong themselves and each Chamber decides
impartially and independently.”); see alsoCA-196, Tax Tribunal Procedural Manual, approved by
Resolution of the General Secretariat of the Migistf Economy and Finance No. 017-2012-EF/13, 31
October 2012, p. 13 (“On the day of the sessiom\jttale$ participate in the presentation, discussion and
approval of the draft Resolutions and Procedural Orders to the session.”); CA-231, Single Unified Text of

the Law on General Administrative Procedure, AetiBl1 (according to the text approved by Supreme
Decree No. 004-2019-JUS) (providing that for adstnaitive acts, such as the Chambers’ resolutiobeto
valid they “must meet thindispensableequirements pertaining to the session, quorumdatitberation

for its issue[d]” decision) (emphasis added).

SeeEx. CE-650 Email from Carlos Hugo Moreano Valdivia to Zoraidlicia Olano Silva (21 May 2013,
10:05 AM PET) (noting that Chamber Noadd Chamber No. 10 “will coordinate”); EX. CE-653 Email
from Licette Isabel Zafiga Dulanto to Zoraida AdidDlano Silva (22 May 2013, 9:55 AM PET) (“As |
spoke with Luis Cayo before the first session, tiveye in agreement to confirm and it seemed tchas t
the terms of the resolution were quite clear so we agreed that after the session | would segwh th
copy of the draft to coordinate.”); EX. CE-655 Email from Zoraida Alicia Olano Silva to Luis Gé#
Cayo Quispe and Licette Isabel Zufiiga Dulanto (2dyM2013, 10:23 AM PET) (“Do you have a file
number 1889-201 2vhich is also on the same subject?”); see also suprg I1I.N.1.

SeeHernandez, Appendix D (redline of the resolutiof®mparingex. CE-83andEx. CE-88).

SeeEx. CE-83 Tax Tribunal Decision, No. 08252-1-2013 (21 M&@42), p. 24 (signature page missing
the initials of a drafting law clerk in the workute).
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394. Prof. Hernandez concludes that “[t]he irregulasit@ommitted by the Tax Tribunal
. . . are extremely serious” and that they “selpuglate SMCV’s right to due process and its tigh

to obtain a duly motivated, impartial and indepemndiecision.***°

b. The Tax Tribunal Refused to Recuse a Blatantly Cotitted Decision-
Maker in the 2010-2011 Royalty Case, Assigned the4(@011 Royalty
Case to the Same Former Assistant that Drafted th2008 Royalty
Case, and again Copy-Pasted from its Resolution the 2008 Royalty
Case
395. The Tax Tribunal’s due process violations, inclgdifresident Olano Silva’s unlawful
interventions, continued unabated in the 2009, 2, and Q4 2011 Royalty Cases. Peru's
conduct in these cases additionally led to breadiethe fair and equitable treatment obligation
because the Tax Tribunal appointed and then reftsedcuse a clearly conflicted decision-maker,
and then again copy-pasted significant portionshef 2008 Royalty Case resolution to decide the

2009 and 2010-2011 Royalty Cases.

396. First, the Tax Tribunal reassigned the 2010-2011 Royakge to avocal ponente

with a clear conflict of interest, denying SMCVight to an impartial decision-maker. In particular

(@) In March 2017, SMCV challenged the 2010-2011 Rgy@lase, which was initially
assigned to Chamber No. 10. However, in May 2@&,2010-2011 Royalty Case
was reassigned to Chamber No. 1 and specificaliyptal ponentéMr. Ninacondor,

who had joined Chamber No. 1 asazalonly four days earliet*™

(b) Not only was Chamber No. 1 the very same chambet tiad adopted
Ms. Villanueva’s resolution in the 2008 Royalty €asncluding two of the same
vocales but the newvocal Mr. Ninacondor, was blatantly conflictéd® In
particular, Mr. Ninacondor had previously workedtle very SUNAT department
that had confirmedhe 2010-2011 Royalty Assessments in the firstgpland even
represented SUNARgainstSMCV before the Court of Appeals in the 2006-2007
Royalty Casé!®

(c) Less than a month after SMCV requested Mr. Ninaoond recuse himself on the

basis of these conflicts, Peru amended the Tax @meaplicitly requirevocalesto

100 Hernandez v 215.

101 See supra§ 111.0.2 (citing Ex. CE-177, MEF, Supreme Resolution No. 013-2018-EF (3 May&0
Article 1 (appointing Victor Mejia Ninacondor ascal); Ex. CE-194 Tax Tribunal, Decision No. 06575-
1-2018, 2010/11 Royalty Case (28 August 2018), Ip.(denoting Victor Mejia Ninacondor ascal
ponentg).

102 See supré 111.0.2.

103 gee suprag I11.0.2 (citing, e.g, Ex. CE-227, LinkedIn Profile of M. Victor Mejia Ninacondor,ls®
available at https://pe.linkedin.com/in/m-victorjmeninacondor-853b43109).
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abstain from participating in proceedings if thedhworked for SUNAT within the
last 12 months andlirectly and actively” participated in the SUNATqreedings at
issue before the Tax Tribundf* By this amendment, the Government effectively
confirmed that Mr. Ninacondor should not have pitted in SMCV’'s case,

although that acknowledgment came too late for SMQ010-2011 Royalty Case.

(d) Prof. Herndndez confirms that Mr. Ninacondor’s jggrttion “violated SMCV’s
right to due process, since there were justifiedbti® about his impartiality and

independence!*®®

397. Second when SMCV requested that Mr. Ninacondor recuseshif as thevocal
ponentefor the 2010-2011 Royalty Case due to his blatanflict of interest, President Olano Silva
and her staff again disregarded the Tax TriburRlites of Procedure to push through a decision that

baselessly denied SMCV’s requé¥f In particular:

(@) According to the Tax Tribunal's Rules of ProceduPegsident Olano Silva should
have convened the Plenary Chamber to deliberatedacide upon the request once
received:’”” Instead, the very same day SMCV filed its requBsesident Olano
Silva directed her staff to prepare “draft minute$’a deliberation that had not yet
taken placé!®® The draft minutes, sent to President Olano Sifea same evening,
set out the predetermined conclusion that SMCV'stitmn for recusal was
deliberated and it was unanimouslgreed that the petition for recusal that was filed
was unwarranted:**® President Olano Silva then distributed her d@athevocales

the next morning informing them to “please let mew if you agree**°

1104 SeeCA-238, 13 Sep. 2018, Legislative Decree No. 1421 (amending article 100 of the Tax Code); see also

Hernandez | 242.
105 Hernandez 9§ 248.

1106 seeEx. CE-18Q 20 Jun. 2018 SMCV Submission Requesting Recusalidde Victor Mejia Ninacondor,
pp. 34; Ex. CE-18], 22 Jun. 2018 Tax Tribunal Rejection of SMCV's Reqjuler Recusal, Minutes of
Plenary Council Meeting No. 2018-19.

107 5eeCA-120, Tax Tribunal, Plenary Chamber Order No. 2005308April 2005), Section 3.1, p. 13 (“After
studying the briefs and documents submitted inpglemary session, the plenary chamber will decide
whether or not the abstention is to be admitteghndiess of whether it was raised by the Vocaldsydahe
taxpayer [administrado].”).

108 SeeEx. CE-713 Email from Gina Castro Arana to Zoraida Aliciaa®b Silva (June 20, 2018, 8:32 PM
PET) (sending President Olano Silva a draft of tfisutes for the plenary session, two days befoee th
deliberation took place).

1109 Ex CE-714 Acta de Sala Plena — Abstencién vs MN Cerro Veattached to Email from Gina Castro
Arana to Zoraida Alicia Olano Silva (June 20, 20882 PM PET) (SMCV's “petition for self-recusal sva
deliberated and it wasinanimously agreed that the petition for self-recusal that viidsd was
inadmissible™).

110 Ex. CE-717, Email from Zoraida Alicia Olano Silva to thecales(June 21, 2018, 11:21 AM PET) (“Dear
Vocales: | am attaching draft minutes for today&etmg at 5 p.m. Please let me know if you agréenk
you.”).
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(b) When severalvocalesannounced their disagreement with President Olaha's
conclusion, President Olano Silva instructed thesealesto “let me know which
way the vote is going so | can start working on dnaft resolution,” even though
there had still been no deliberation by the Ple@irgmber:'**

(c) A little over two hours after receiving the finaladt of the dissenting vote, and only
two days after SMCV'’s request, the Plenary Chanplassed the resolution rejecting
SMCV'’s recusal request, which was identical to theft distributed by President
Olano Silva except for several paragraphs to couhgarguments of the dissenting

vocalest*?

(d) Prof. Hernandez confirms that President Olano Siltr@atment of SMCV'’s recusal
request meant that “the Plenary Chamber did natycamt a serious deliberative

exercise.?!13

398. Third, with Mr. Ninacondor in place, Chamber No. 1 agaioved swiftly, holding its

hearing in the 2010-2011 Royalty Case #aene dayChamber No. 2 held its hearing in the 2009

Royalty Case—despite being filed five years latend-alltimately issuing its resolution only one

week after Chamber No. 26 In each of these cases, as it had done in th&-2007 Royalty Case,

the Tax Tribunal disregarded its duty to indepetigieconsider and decide individual cases on the

basis of the facts before it, instead repeatediyyquasting significant parts of the flawed 2008

Royalty Case resolution and propagating its sermposedural defects. Specifically, both Chamber
No. 2's resolution in the 2009 Royalty Case andr@ter No. 1's resolution in the 2010-2011 Royalty
Case copied the sections of the resolution dradtetls. Villanueva in the 2008 Royalty Case that

related to the novel interpretation of the Miningw.nearlyerbatim

1115

1111

1112

1113

1114

1115

SeeEx. CE-719 Email from Gabriela Marquez Pacheco to Zoraid&i&lOlano Silva (June 21, 2018,
11:38 AM PET) (“Regarding the above-mentioned stibjee, the Chamber No. 5 vocales, do not agree
with the conclusion and legal grounds regardingufgstion 5 of Article 88 of the Law on General
Administrative Procedure [the provision listingabnships requiring recusal]. We will leave it topyou

to determine whether we should send you our votevieether it would be necessary to meet [and
discuss].”); Ex. CE-720, Email from Zoraida Alicia Olano Silva to GabrieRatricia Marquez Pacheco
(June 21, 2018, 11:57 AM PET) (“We're meeting gi.B. in a plenary session. However, let me know
which way the vote is going so | can start workomgthe draft resolution.”).

SeeEx. CE-181, Tax Tribunal Rejection of SMCV’s Request for Reduddinutes of Plenary Council
Meeting No. 2018-19 (22 June 2018) (the Plenaryn@ies convened and passed the resolution that
rejected SMCV'’s request on 22 June 2018 at 2:30 pm)

Hernandez 9 232-235.

SeeEx. CE-185 Tax Tribunal Notice of Oral Hearing, No. 1170-868F/TF (18 July 2018) (2010/11
Royalty Assessments) (hearing on the 2010/11 Rpya#isessments scheduled for 9 Aug. 2018 in
Chamber 1); Ex. CE-183 Tax Tribunal Notice of Oral Hearing, No. 1065-836&F/TF (6 July 2018) (2009
Royalty Assessments) (hearing on the 2009 Roya#tsedsments scheduled for 9 Aug. 2018 in Chamber
2).

CompareEx. CE-188 Tax Tribunal Decision No. 06141-2-2018 (15 Aug2818 ) (2009 Royalty Case),
pp. 8-33,with Ex. CE-83 Tax Tribunal Decision No. 08252-1-2013 (21 MayL.23pD (2008 Royalty Case),
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399. Finally, after SMCV challenged the Q4 2011 Royalty Cdse,dase was assigned to
none other than Ms. Villanueva, who in the meantivad been promoted tmcal for Chamber No. 9,
asvocal ponenté™® Unsurprisingly, the result was the same: Ms.avilleva again adopted the novel
interpretation limiting stability guarantees “tospecific investment project, clearly delimited et
Feasibility Study,” and ruled against SMCV, and SWi@as once again denied the opportunity to

have its case properly heard and decided by anrifapdecision-maket™’

3. Peru Violated Article 10.5 Each Time It Arbitrarily and Unreasonably Failed to
Waive the Assessments of Penalties and Interest Agat SMCV
400. In addition to the above breaches of Article 1®Bru’'s conduct also fell below the
minimum standard of treatment each time it failedvaive the exorbitant and punitive penalties and

interest assessments against SMCYV for the RoyattyTax Assessments listed in Annex A.

401. These penalty and interest charges were unfairirsglitable, as SMCV'’s position
that it was not required to pay royalties and tawes eminently reasonable in light of the clear
provisions of the Mining Law and Regulations, thevE&nment's previous position regarding the
scope of stability guarantees, and the need ofngicdmpanies to make continuous investments. The
penalties and interest were also wholly dispropodte: the penalties and interest that SMCV
ultimately paid significantlyexceededhe amount of principal assessed, amounting to 16P%e

overall assessments for royalties and new t&X&s.

402. Peru’s refusal to waive the penalty and interesit was required to do, thus resulted
in a windfall to Peru at SMCV’s expense, in viatatiof Peruvian law and fundamental notions of
fairness and equity. Prior tribunals have condudeat this type of arbitrary misapplication of
domestic law gives rise to a breach of a Statérmational obligations. For example, Taa Yap
Shum v. Pers-a case involving SUNAT’s unjustified use of intarienforcement measures to freeze
the investor’s accounts in relation to pending &ssessments—the tribunal found that “even
recognizing the importance of the functions thatN® exercises in tax administration and
collection, SUNAT’s behaviour in imposing the pmihary precautionary measures on [claimant],

particularly thefailure to observe its own proceduresust be considered arbitrafy*® Tribunals

pp. 520; compareEx. CE-194 Tax Tribunal Decision No. 06575-1-2018 (28 Aug@és) (2010/11
Royalty Case), pp. 180; with Ex. CE-83 Tax Tribunal Decision No. 08252-1-2013 (21 May.2p(2008
Royalty Case), pp. 1-21.

1118 geeEx. CE-269 Tax Tribunal, Resolution No. 10574-9-2019 (Q4 PMoyalty Case) (18 November
2019), p. 14.

M7 SeeEx. CE-269 Tax Tribunal Resolution No. 10574-9-2019, Q4 2Mdyalty Case) (18 November
2019), p. 6.Compareid. with Ex. CE-83 Tax Tribunal, Resolution No. 08252-1-2013 (2008y&tty
Case) (21 May 2013).

118 gpjller and Chavich § 87, Figure 7.

119 5eeCA-176, Tza Yap Shum v. Peril€SID Case No. ARB/07/6, Award (7 July 2011) (ferdez-Armesto,
Otero, Kessler), 11181, 218, 231-40 (concludirg this “arbitrary” conduct resulted in an indirect
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have further concluded that a State may violatdaitsand equitable treatment obligation where it
takes punitive action that is “out of proportiontbe wrongdoing alleged” or that is not “appropel gt
tailored to the pursuit of that rational policy tidue regard for the consequences imposed on

investors. 120

i. Peruvian Law Recognizes That It Is Unfair and Ineqitable to Charge
Penalties and Interest When Non-payment Results fro Lack of Clarity in
the Relevant Rule
403. It is fundamentally unfair and inequitable to impopenalties and interest where
nonpayment or delayed payment results from a ldadanity in the underlying law. Peruvian law
recognizes this, and provides that the Governmeumst waive penalties and interest if there was

“reasonable doubt” with respect to interpretatibthe relevant law'?* In particular:

(@) Under Article 170 of the Tax Code—which applies @buin the case of royalties
pursuant to Article 12 of Law No. 2898&—a party is entitled to a waiver of penalty

and interest if the party’'s failure to pay restitsn “reasonable doubt,” in the correct

expropriation in violation of Peru’s international obligations); see alsdCA-278, Clayton/Bilcon v. Canada
Award, 19 446-54 (holding Canada liable for its yimoial agency’s “highly problematic” and
“unprecedented approach” to interpreting and apglgomestic law).

120 5eeCA-194, Occidental Petroleum Corporation and Occidental Bxation and Production Company V.
Republic of Ecuador (I)JCSID Case No. ARB/06/11, Award (5 October 2012)illjgns, Stern
(dissenting in part on other grounds), Fortier)] 450-452(concluding that the penalty imposed by
Ecuador on foreign investors for the investor’duf@ to comply with regulatory approval requirensefdr
oilfield contractors was disproportionate and irduh of FET because the “hundreds of millions of
dollars” price paid by the claimants “was out obportion to the wrongdoing alleged [], and simiaolt
of proportion to the importance and effectivendsthe ‘deterrence message’ which the Respondertitmig
have wished to send to the wider oil and gas community”); CA-201, loan Micula, et al. v. RomanjdCSID
Case No. ARB/05/20, Award (11 December 2013) (Ahelkav, Abi-Saab (dissenting in part on other
grounds), Lévy), 1525 (stating in relation to faimd equitable treatment obligation that “for atesta
conduct to be reasonable, it is not sufficient that it be related to a rational policy; it is also necessary that, in
the implementation of that policy, the state’s dwase been appropriately tailored to the pursuithat
rational policy with due regard for the consequsriogposed on investors”).

121 SeeCA-14, Peruvian Tax Code, Supreme Decree No. 133-201822FJune 2013), Art. 170 (“The
assessment of interest . . . or . . . penaltiarappropriate if. As a result of the misinterpritatof a
provision, no amount of the tax debt related to said interpretation should be paid until clarified.”); id. at
Art. 92(g) (summarizig the criteria in Article 170 as involving “cases of reasonable doubt”); CA-8, 25
Jan. 2007 Law 28969, Law that Authorizes SUNAT toplement Provisions that Facilitate the
Administration of Royalties, Article 12 (“[ljnteresr penalties does not apply in the case of otiiga
related to the mining royalty, in the same cases and terms provided in Art. 170 of the Tax Code.”); see also
supra§ IIL.N.2.

1122 5eeCA-14, Peruvian Tax Code, Supreme Decree No. 133-BFL&2 June 2013), Art. 170; CA-8,
25 Jan. 2007 Law 28969, Law that Authorizes SUNAT Implement Provisions that Facilitate the
Administration of Royalties, Article 12 (“The apgidition of interest or penalties does not applyhéncase
of obligations related to the mining royalty, ireteame cases and terms provided in Art. 170 offéxe
Code.”); see alsdHernandez 1 98.
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(b)

(c)

404.

interpretation of the relevant rule, which existsenw the text of the rule is imprecise,

ambiguous, or obscufé?®

The purpose of the waiver provision is readily appa a party like SMCV, which

believes it does not owe royalty and tax paymendésetl on a reasonable
interpretation of the relevant laws and regulatijoskould not be punished for
nonpayment:*** Further, a party that reasonably believes it dm¢®we royalty and

tax payments should not be discouraged by thettbfezascading interest payments
from challenging SUNAT’'s assessment in adminisieator court proceedings—
where it indeed may ultimately prevaif® This is particularly true where, as in
SMCV’s case, the company's reasonable belief wasatedly reinforced by the

conduct and statements of various Government af§iti*®

Where there is “reasonable doubt,” the Governmeust (i) clarify the scope of the
rule and i{) waive penalties and interest. The Government hnisoirrespectiveof
whether a party requests'it/ Article 170 expressly confirms that SUNAT, thexTa
Tribunal, and the MEF, along with Congress andgkecutive, are all empowered to
clarify the scope of the rule by various means laks& to them, including a SUNAT
Directive or SUNAT Superintendence Resolution, aigien of the Tax Tribunal’s
Plenary Chamber, or Supreme Decree signed by thE.f#E Once any of these
bodies issues such a clarification, SUNAT mustasauresolution recalculating the

taxpayer’s debt, excluding penalties and inter&st.

SMCV’s Non-payment Arose from “Reasonable Doubt,” Rndering
Penalties and Interest Charges Inapplicable

Here, Peru’s refusal to waive penalties and interkarges for each of the Royalty

and Tax Assessments set out in Annex A was unfalrisequitable, because there was clearly, at the

minimum, “reasonable doubt” as to the proper imegtion of the Mining Law and Regulations.

1123

CA-14, Peruvian Tax Code, Supreme Decree No. 133-BFL322 June 2013), Art. 170; see also

Hernandez, Y 101-102.
124 geeHernandez 11 99.
1125 geeHernandez § 99-108.
1126 See generally sup@8 IILF, 111.G, IV.A.2(i)(d).

127 Hernandez §VIII.A (citingCA-14, Tax Code, Supreme Decree No. 133-2013-EF (22 20(8), Arts.
127, 129, 170; CA-18, Single Unified Text of the Law on General Admirasive Procedure, Supreme
Decree No. 004-2019-JUS, Art. 5.4).

128 5eeCA-14, Peruvian Tax Code, Supreme Decree No. 133-201@EBune 2013), Art. 170.
129 5eeCA-14, Peruvian Tax Code, Supreme Decree No. 133-201@EBune 2013), Art. 156.
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405.

First, the court decision and opinions in SMCV'’s favenwnstrate that there was, at

the very minimum, ‘reasonable doubt” as to the promterpretation of the Mining Law and

Regulations. In particular:

(@)

(b)

(c)

406.

The Contentious Administrative Court’s decisiortie 2008 Royalty Case endorsed
SMCV's interpretation (see section I11.N.3.i abavef

The dissenting Appellate Court judge in the 200672Royalty Case similarly voted
to remand the Contentious Administrative Court'igsien that rejected SMCV’s
interpretation, noting that the lower court had potvided grounds for adopting its
“restrictive[]” interpretation of the Mining Law ahopining that “this case basically
boils down to a dispute surrounding two clashirtgripretations on the same piece of

legislation” (see section I1I.N.4 abovE}"

The two Supreme Court justices who voted in SMC¥sgor in the 2006-2007
Royalty Case similarly voted to annul the Appell@®gurt’s ruling for, among others,
failing to examine SMCV’s arguments or to providewnds for its conclusion

regarding the scope of stability under the Miniray(see section 11l.N.4 abovE)?

Secondand as explained in Section IV.A.2, SMCV'’s intetpt®n was grounded in

the plain text of the Mining Law and Regulationsdavas consistent with commercial logic and

comparative industry practic¢é&®

407.

Third, in enacting the 2014 and 2019 amendments to thein! Law and

Regulations**respectively, the Government itself took the posithat the prior versions of those

provisions were ambiguous and imprecise. In padic

(@)

In its draft bill establishing Article 83-B, whicfor the first time limited stability
guarantees only to the investment contained irfébsibility study, Congress stated
that its motivation was to “establish a regulatérgmework that is clearer and in
accordance with the principle of legal certainty favor of the investor,” thus

conceding that the prior framework was, at minimimprecise or ambiguod$®

1130 gee Ex. CE-122 Contentious Administrative Court, Decision, No7660-2013-CA, 2008 Royalty
Assessment (17 December 2014).

131 SeeEx. CE-274 Appellate Court, Decision No. 48, 7649-2013, 20@6Rbyalty Case (12 July 2017), p.
37, 34 11B.1, 8.5; see also idpp. 33-37, 1 8-10.

1132 SeeEx. CE-739 Supreme Court Decision, No. 18174-2017, 2006/07aRpyAssessment (20 November
2018), p. 46, § 2.12.

1133

See also suprg lll.C.1.

134 See suprd IV.A.2.iii.b.
135 Ex. CE-823 Draft Bill of Law 30230, p. 12; see also supr8§ II.N.3, IV.A.2.iii.b.
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(b) Similarly, in the Statement of Legislative Intemicampanying the 2019 amendment
to Article 22 of the Regulations, MINEM assertedttthe plain text of the previous
Article 22 “could misleadingly lead one to consid#itat the contractual guarantees
benefit the owner of the mining activity for anyvastment it makes in the
concessions or EAUs, in which case, for exampbe,stability would favor all the
concessions or EAUs as a whole,” thesplicitly conceding the existence of
reasonable doubt®*® MINEM stated that the purpose of the amendmens wa
“reduce the risk” of such an interpretation beirdp@ated, and concluded that the
amendment would “contribute to clarifying” the relleontained in the Mining Law
and Regulations, “as well as what is expresseldeafidiministrative and judicial level

on the effect of the contractual beneft™”

408. Fourth, SMCV’s interpretation was consistent with Goveemtnofficials’ conduct,

both generally and toward SMCV. For example:

(@) Minero Perl’s privatization outreach to foreignastors linked the development of
primary sulfidesi(e., a large concentrator) at Cerro Verde with theelfienf stability
guarantees, making clear that the purpose of #talhs to encourageontinued
investment (see sections I11.C.3 and IV.A.2.1¢f.

(b) In the Share Purchase Agreement and Guarantee rAgnee the Government
promised Cyprus it would guarantee stability to SM@ exchange for, among

others, its investment in a concentrator (see@edti.D.1 above)-'*

(c) Ms. Chappuis and Mr. Flury both testify that, dgritheir tenure at MINEM, their
understanding was always that stability guararapesied to an entire mining unit or

concession(s) (see section IV.A.2.i.d abové).

(d) The Mining Council and the DGM applied stabilityagantees on the basis of a
mining unit or concession, as the 2001 Mining Cdurasolution makes clear (see
section IV.A.2.i.d above)**

1136

1137

1138

1139

1140

CA-246, Supreme Decree No. 021-2019-EM (28 December 20%8tement of Legislative Intent
(emphasis added); see alsdHernandez 11 119-124upra8g IV.A.2.iii.b.

CA-246, Supreme Decree No. 021-2019-EM (28 December 20%8tement of Legislative Intent
(emphasis added); see alsdHernandez 1 12Gupra§ IV.A.2.iii.b.

SeeEx. CE-321, Morgan Grenfell & Co. Ltd., Cerro Verde Coppemidi Information Memo (April 1993),
pp. 1.1, 1.3, 5.3 (“Further exploitation of theaece base at Cerro Verde requires the construdfi@n
sulphide flotation plant.”); see alsdEx. CE-32Q Pery, 320 MNING JOURNAL 1 (22 January 1993), pp. 11,
14-15 (“[E]xploitation of the primary sulphides Wglay an increasing role during any expansion etr@
Verde.”).

SeeEx. CE-4, Share Purchase Agreement between Minero PerCgordis Climax Metals Company (17
March 1994); Ex. CE-17, Out of Court Settlement Agreement, 30 Mar. 2@ayses 3.1, 4.1, 4.5.

SeeChappuis, 118, 53; Flury, §9 17, 34-38.
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(e) MINEM recognized in September 2003 and again in dbgwer 2004 that the
Concentrator would be part of SMCV’s Mining Unit it confirmed that SMCV
was entitled to the profit reinvestment benefite(sgections 1Il.LE.3 and Ill.F.5

above)!*#?

M Ms. Chappuis confirmed to SMCV that the Concentratould be stabilized and
simply recommended that SMCV expand its BenefiocratConcession to include the

Concentrator (see section |I1.F.3 aboVéy.

(9) The DGM confirmed that the Concentrator would ba&b#ized when it approved
SMCV’s request to expand the Beneficiation Conaegsiwhich was explicitly
covered by the Stability Agreement, to include @mncentrator (see sections IIl.F.5
and IV.A.2.ii.b above}'**

(h) During Congressional debates about the Royalty Ldvgft bills and senior
Government official statements referenced SMCV &stabilized” company exempt
from paying mining royalties, without any suggesttbat it was “partially” stabilized

(see section III.F.2 abovéY®

0] In 2005, after Ms. Torreblanca informed SUNAT tBMCV was not required to pay
royalties during the term of the stability agreetme®MCV received no response

contradicting this interpretation (see sectior@IlL above)*®

) In his April 2005 Report, Mr. Isasi confirmed ttsabilization guarantees applied on
the basis of an entire concession and that if “Adstiative Stability has been agreed
. .. the royalty is not applicable to mineral n@s@s extracteffom the concessions
that form part of the contractually stabilized istreent project” (see sections 111.G.3
and IV.A.2.i.d)"*

(k) The negotiations with Members of Congress and oBmrernment representatives

that participated in the Roundtable Discussionsewleased on the premise that

1141

1142

1143

1144

1145

1146

1147

SeeEx. CE-377, MINEM, Resolution No. 380-2001-EM-CM.

SeeEx. CE-399 MINEM, Report No. 510-2003-MEM-DGMANO (8 September 2003); Ex. CE-23
MEF, Ministerial Resolution No. 510-2004-MEM/DM @ecember 2004).

SeeTorreblanca ®5; Chappuis 9 52-53.

SeeEx. CE-28 MINEM, Directorial Resolution No. 056-200MEM/DGM (26 February 2007); see also
Ex. CE-562 MINEM, Report No. 165-2007-MINEM-DGM/PDM (19 Felary 2007), p.21
(recommending thatMINEM approve SMCV’s request to expand the Beneficiation Concession);
Ex. CE-564 MINEM, Directorial Resolution No. 081-2007-MEM/DMG (11 April 2007) (correcting an
error in Directorial Resolution No. 056-2007-MEM/D}.

SeeFlury 127, Ex. CE-403 Congress, Draft Law No. 8561-200% (14 October 2003); Ex. CE-406
Congress, Draft Law No. 08906-2003-CR (including@®Mn list of stabilized companies).

SeeTorreblanca 1 31-32.
SeeEx. CE-494 MINEM, Report No. 153-2005-MEM/OGAJ (14 April 28)) 1 16 (emphasis added).
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SMCV was not required to pay royalties by virtueitsf Stability Agreement (see

sections I1l.I and IV.A.2.ii.c above}*®

)] Even after SUNAT's initial Assessments, MEF offlsiaconfirmed to Ms.
Torreblanca that SMCV would have a strong argunf@mprevailing before the Tax

Tribunal (see section Ill.L.1 abovE}?®

(m) Thethreeseparate agreements by which SMCV agreed to paytasly contributions
—namely, the Roundtable Discussions Agreement ungbich SMCV made
voluntary contributions to Arequipa, the Volunt&gntribution Agreement under the
PMSP, and the GEM Agreement—supported SMCV's ingtgbion, because they
were each based on the premise that SMCV was rgjedbto pay royalties (see
sections IlILI, 11l.M, and IV.A.2.ii.c). Likewisethe fact that the Government happily
acknowledged hundreds of millions of dollars in m@ynts under these agreements
without any suggestion that SMCV would have to payalties and new taxes
demonstrated, at the very minimum, that SMCV’s iotetation of the Mining Law

was reasonablg>

iii. In the 2006-2007 and 2008 Royalty Cases, the Taxilunal and Contentious
Administrative Courts Arbitrarily Refused to Consid er the Merits of
SMCV’s Waiver Request
409. In the 2006-2007 and 2008 Royalty Cases, SMCV m&qdethat the Tax Tribunal
waive penalties and interest immediately afteraswotified of the Tax Tribunal’s decisions in thos
cases™® But instead of granting those requests, as theng wequired to do, the Tax Tribunal, and
then the Contentious Administrative Courts, arloiyaand unreasonably refused to even consider
them, baselessly asserting that SMCV had abandiweeidsue by not first raisingduring the initial

challenge proceedings.

1148 gee alsdorreblanca § 53 (noting that SMCV agreed—with@mmitting to a specific amount—to “grant

an allocation to the municipal authorities of Arggguto compensate them for the royalties they woald
receive’™ and that “Government representatives, Birdctor Isasi in particular, agreed with our meal
and never mentioned that SMCV would have to pawlt@®s because the Stability Agreement did not
apply to the Concentrator”).

1149 See alsoTorreblanca 81 (noting that after the 2006/07 8UNssessments she met with two MEF
officials—Marisol Guiulfo, the Vice-Minister of Ecmmy, and Liliana Chipoco, the General Director of
Public Revenue Policy—who confirmed that SMCV “wdilave a very strong argument for prevailing
before the Tax Tribunal”).

130 see suprgs IIL.I; 11I.M; see alsdHernandez  122.

151 gSee suprag 11I.N.2 (citing Ex. CE-656, SMCV, Letter to the President of Chamber No. R@y@alties
2006/07) (26 June 2013); Ex. CE-90, SMCYV, Letter to the Tax Tribunal Chamber No. 1, éteon No.
8252-12013 (Royalties 2008) (26 June 2013); see alsdEx. CE-658 SMCV, Supplemental Brief to Tax
Tribunal (Royalties 2006/07) (9 July 2013); Ex. CE-659, SMCV, Supplemental Brief to Tax Tribunal
(Royalties 2008) (9 July 2013)).
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410. The Tax Tribunal’s rejections of SMCV’'s requests fbe 2006-2007 and 2008
Royalty Assessments were arbitrary and unfoundeth®further reason that under Peruvian law, the

right to waiver or penalties and interest cannoiva&ved. In particular:

(@) As Prof. Hernandez explains, under Peruvian lat@xpayercannotwaive its right to
a penalties and interest waiver by procedural detdd Rather, because Article 170
of the Tax Code is a “peremptory norm,” each of evernment authorities—
including SUNAT, the Tax Tribunal, and the courtsashan obligation to consider
the issuesua sponteand to grant or order a waiver whenever a taxpayeets the
conditions of Article 173*°® This obligation exists regardless of whether bewthe

taxpayerequestssuch a waivet'**

(b) The Tax Tribunal provided only limited justificatie for why SMCV had allegedly
waived the argument, and failed to address altege8IMCV’s argument that the Tax

Tribunal was required to consider the waiver ofgiées and interestua sponté>®

411. The Contentious Administrative Courts arbitrarilgcapted the Tax Tribunal’s
erroneous conclusion without any independent arsalybatsoever. As Prof. Hernandez explains, in
the context of contentious administrative challentethe Tax Tribunal’s actions, “the Courts have
plenary jurisdiction to review and decide on theiteeof a case—that is, their jurisdictional furocti
is not limited to reviewing the legality of the aighistrative actions, they can also rule on the tagri
even reversing what was resolved by the Tax Tribuha® Moreover, like the Tax Tribunal, the
Courts are authorized to determine that an Arti@@ waiver is appropriate and araligatedto do so
when there is reasonable dotl. Yet despite this obligation, the Courts equadifused to consider

the merits of SMCV'’s requests to waive penalties iaterest™**® In particular:

1152 Hernandez §VIILA.2.
1153 Hernandez 7Y 103-104.
1154 Hernandez 7Y 103-104.

1155 See supré 111.N.2 (citing Ex. CE-91, Tax Tribunal, Decision No. 11667-10-2013 (15 M 3) (notified
to SMCV 23 July 2013), at 5; Ex. CE-92 Tax Tribunal, Decision No. 11669-1-2013 (15 Jap13)
(notified to SMCV 23 July 2013), at 5; EX. CE-656 SMCV, Letter to the President of Chamber No. 10
(Royalties 2006/07) (26 June 2013), at 7 (notiry the Tax Tribunal is able to declare the cantieHaof
interest and penalties “exficio”); Ex. CE-90 SMCV, Letter to the Tax Tribunal Chamber No. 1,
Resolution No. 8252-1-2013 (Royalties 2008) (26eJ2013), at 7 (same)).

1156 Hernandez  36.
1157 SeeHernandez §VIIILA.

158 See supra§§ III.N.3.ii; 1II.N.4 (citing Ex. CE-137, Appellate Court, Decision, No. 7650-2013, 2008
Royalty Assessment (29 January 2016), p. 13; ¥Ex. CE-274, Appellate Court, Decision No. 48, File
No. 7649-2013 (2006/07 Royalty Case) (12 July 20727, 120); see alsdHernédez §VIIL.C; CA-158,
Constitutional Tribunal, Decision No. 00246-2009FR8 (30 April 2009), ground 5 (exercising its
jurisdiction to provide relief to taxpayer for diged tax payments “[u]ntil July 1, 2007, on whithte
[...] the constitutionality of the tax [TemporaryeiNAssets Tax - ITAN] was confirmed, and it shob&l
understood then that those taxpayers who filed their claim after this date must pay their tax and interest”);
CA-14, Tax Code, Supreme Decree No. 133-28F3¢22 June 2013), Art. 153; CA-53, Poalitical
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(@) After the first instance Court ruled in SMCV’s favim the 2008 Royalty Case, the
Appellate Court reversed and upheld the Tax Tribsrgecision:**® In doing so, it
simply parroted the Tax Tribunal’'s conclusion ti&ICV had “waived” its rights
under Article 170, without considering whether e Tribunal had been obligated
to decide the question irrespective of whether SM@M raised it'*® Further, the
Appellate Court’'s reasoning was orye sentence longven though at that time
over US$19.6 million in penalties and interest whstake:'®* The Supreme Court
then upheld the Appellate Court’s decision withaddressing this clear omission,
taking the position that although the one-sentenlieg was “succinct[],” it “state[d]
the minimum grounds supporting its ruling:®* Neither the Appellate Court nor the
Supreme Court addressed the judiciary's own powel abligation to grant an
Article 170 waiver in cases of reasonable doubtis tbompletely abdicating the
judiciary’'s responsibility to consider the issueegpective of whether it had been
raised before the Tax Tribumaf®

(b) In the 2006-2007 Royalty Case, the first instanmertcsimilarly refused to consider
the merits of whether SMCV was entitled to a waiuader Article 170 despite its
authority and obligation to do so, instead echdhegTax Tribunal’s finding that the
issue had not been raised before it and concluthag SMCV failed to exhaust
administrative remedie§® The Appellate Court then did the same, this time
providing reasoning that was ontliree sentences longlespite there being over
US$16.4 million in penalties and interest at stakthe time-'*> As in the 2008 case,
the Appellate Court also did not address whether Tax Tribunal should have
considered SMCV'’s entitlement to a waivara sponte On appeal to the Supreme
Court, the two justices who voted to overturn theeision highlighted this defect,

noting that the Appellate Court had “not addresskdmant’s request” to waive

1159

1160

1161

1162

1163

1164

1165

Constitution of Peru (1993), Article 139(8) (Pemrvi courts are bound by Article 139(8) of the
Constitution to never “fail to administrate justicespite loopholes or deficiencies in the law.”).

See supra8 IIl.P.3.ii (citing Ex. CE-137, Appellate Court, Decision No. 7650-2013, 2008 &ty
Assessment (29 January 2016), p. 231;%d. pp. 21-24, 11 26-31).

SeeEx. CE-137, Appellate Court, Decision No. 7650-2013, 2008 &igyAssessment (29 January 2016),
p. 15, T 12.

SeeEx. CE-137, Appellate Court, Decision No. 7650-2013, 2008 &igyAssessment (29 January 2016),
p. 15, T 12.

SeeEx. CE-153 Supreme Court, Decision No. 5212-2016, 2008 Royafisessment (18 August 2017),
pp. 38, 37, 11 49, 46.

See supr&8 II1.N.3.ii, I1.N.3.iii.

SeeEx. CE-689 Contentious Administrative Court, Decision No. 0962013, 2006/07 Royalty Case
(14 April 2016), pp. 29-30, 11 1212-3; see generally supra lll.N.4.

SeeEx. CE-274, Appellate Court, Decision No. 7649-2013, 2006/0Fdky Case (12 July 2017), p. 27,
1 20.
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penalties and interest under Article 17%. Based on this and other omissions, the
justices concluded that the Appellate Court's wlirifails to satisfy the
[constitutional] requirement of judicial motivatiofproper reasoning of judicial

decisions], which violates due process,” and asalt should be annulléd’

412. As theLion Mexicotribunal recently concluded in finding that actidmg Mexico’s
judiciary constituted a denial of justice in vietat of NAFTAs fair and equitable treatment
obligation, attempts to cure substantive injustit@®ugh local court proceedings should not be
summarily dismissed based on “dubious formalistiarces of local procedural laW:*® There,
Mexican courts repeatedly refused to consider Bagmt evidence that the claimant had been
defrauded in a local real estate transaction baséteasons which were unclear, contradictory withi
the same process, or purely formalistic,” includihgt the evidence had not been submitted with
claimant’s initial applicatiort’®® Likewise here, the Contentious Administrative Gsurepeated
refusal to entertain the merits of SMCV’s waivequest on dubious procedural grounds “amount to
an improper and egregious procedural conduct, wthdes not meet the basic internationally accepted

standard of administration of justice and due psecE

iv. The Tax Tribunal and SUNAT Rejected SMCV’s Waiver Requests for the
2009, 2010-2011, 4Q 2011, 2012, and 2013 Royaltgegssments and Tax
Assessments on Arbitrary and Pretextual Grounds

413. Following the Tax Tribunal’s unfounded “procedudsfault” rulings, SMCYV raised
its requests for waiver of penalties and interegether with its challenges to the remaining Rgyalt
Assessments before SUNAT and the Tax Tribunal. BINAT and the Tax Tribunal still refused to
comply with their obligation to waive penalties anterest relying on flimsy and pretextual grounds

that were likewise arbitrary and unreasonable.

414. First, for the 2009, 2010-2011, and 4Q 2011 Royalty sssents, as well as in its

rulings on certain Tax Assessmeht&,the Tax Tribunal sought to again avoid addrestiegmerits of

1166 SeeEx. CE-739, Supreme Court, Decision No. 18174-2017, 2006/07aRpyAssessment (20 November
2018), pp. 46-47 9.15; see supra& IIl.N.4.

167 SeeEx. CE-739, Supreme Court, Decision No. 18174-2017, 2006/07aRpyAssessment (20 November
2018), pp. 46-47, 11 2.1517; see suprd Ill.N.4.

1168 5eeCA-286, Lion Mexico Consolidated L.P. v. United Mexicant&dCSID Case No. ARB(AF)/15/2,
Award, 20 September 2021 (Fernandez-Armesto, Gadwisson de Chauzournes), 11 490-499.

1169 5eeCA-286, Lion Mexico Consolidated L.P. v. United Mexicant&dCSID Case No. ARB(AF)/15/2,
Award, 20 September 2021 (Fernandez-Armesto, Gawisson de Chauzournes).{dn Mexico
Award”), 1 499.

170 5eeCA-286, Lion MexicoAward, 1 490, 496-502, 508.

171 SeeEx. CE-150 SUNAT, Intendancy Resolution No. 0150140013036c@nber 29, 2016) (2010-2011
Royalties), pp. 12331; Ex. CE-188 Tax Tribunal Resolution No. 06141-2-2018 (200Y&ties)
(August 15, 2018), pp. 38#, Ex. CE-194 Tax Tribunal Resolution No. 06575-1-2018 (2010/11
Royalties) (August 28, 2018), pp. 36: Ex. CE-269, Tax Tribunal Resolution No. 10574-9-2019 (4Q
2011 Royalties) (November 18, 2019), p. 9; Ex. CE-190, Tax Tribunal Resolution No. 06366-2-2018
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SMCV’s waiver requests by taking the position thiadére was no “reasonable doubt” because the

dispute related to the scope of t&&bility Agreementand not to any ambiguity, imprecision or

obscurity in theéVlining Law But:

(@) SUNAT, the Tax Tribunal, and SMCV all based theiguanents on opposing
interpretations of thélining Law—including in the very resolutions where the Tax
Tribunal took the position that the case relatelklgdo the interpretation of the
Stability Agreement (see Sections lII.LN.1 and llLPabove)™’? SUNAT'’s
Assessments clearly list the Mining Law and Reguifet as their “support and legal
basis” (see Section III.N.1 abovef?

(b) The Tax Tribunal’s reasoning also simply made n@egin light of the fact that the
Stability Agreement as an adhesion contract mugcatethe Mining Law, without
granting broader or narrower guarant€és. Accordingly, any argument relating to

the scope of those guarantees necessarily was taoMtining Law.

415. Second in each of SMCV’'s remaining challenges, the Tadbuhal and SUNAT

refused to engage with the clear evidence of “nealsle doubt,” brushing aside on spurious grounds

the many examples of Government statements, condct court decisions adopting SMCV’s

interpretationt!”> For example:

1172

1173

1174

1175

(2006 GST) (August 22, 2018), pp. 9: BEx. CE-202 Tax Tribunal Resolution No. 08470-2-2018 (2007
GST) (October 30, 2018), pp. 40:£x. CE-191, Tax Tribunal Resolution No. 06367-2-2018 (2006
Income Tax) (August 22, 2018), pp. 26-Ex. CE-192 Tax Tribunal Resolution No. 06369-2-2018 (2007
Income Tax) (August 22, 2018), p. 51; Ex. CE-223 Tax Tribunal Resolution No. 05634-4-2019 (2011-
2013 SMT) (June 30, 2019), pp. 18-20.

See e.g.Ex. CE-188 Tax Tribunal, Chamber 2 Decision No. 06141-2-2(@09 Royalty Assessments
(15 August 2018) (notified to SMCV 1 October 2018), 20 (citing the General Mining Law and
Regulations to find that the Feasibility Study detees the subject of the StabjlitAgreement),
Ex. CE-83 Tax Tribunal, Resolution No. 08252-1-2013, 2008y&tty Assessments (21 May 2013)
(notified to SMCV 20 June 2013), pp. 12-(same); Ex. CE-46 SUNAT, Resolution No. 055-014-
0001394, 2008 Royalty Assessment (31 January 2@btified to SMCV 17 February 2011) (notified to
SMCV on 17 February 2011), p. 32 (same).

SeeEx. CE-54 SUNAT, 2009 Royalty Assessment Nos. 052-003-00@7® 052-003-0007285 (27 June
2011) (notified to SMCV 8 July 2011), Annex No. 1.

Seesupra8 IV.A.2.ii.a (citing CA-1, Mining Law, Article 86 (“[Stability] agreementsaill incorporate all
the guarantees established in this Title.”)).

SeeEx. CE-91, Tax Tribunal Resolution No. 11667-10-2013 (20062 Royalties) (July 15, 2013), .
Ex. CE-92 Tax Tribunal Resolution No. 11669-1-2013 (2008/&es) (July 15, 2013), p; Ex. CE-

150, SUNAT denies SMCV’s request on the 2010-2011 RiggmAssessment (June 29, 2016), served on
SMCV on March 1, 2017, pp. 1281, 4 3.4.4; Ex. CE-188 Tax Tribunal Resolution No. 06141-2-2018
(2009 Royalties) (August 15, 2018),39; Ex. CE-194 Tax Tribunal Resolution No. 06575-1-2018 (2010-
2011 Royalties) (August 28, 2018),30,; Ex. CE-200 SUNAT, Intendancy Resolution

No. 0150140014440 (4Q 2011 Royalties) (October2D28), pp. 4548; Ex. CE-269 Tax Tribunal
Resolution No. 10574-9-2019 (4Q 2011 Royalties)y@ober 18, 2019), 9; Ex. CE-215 Intendancy
Resolution No. 0150140014560 (2012 Royalties) @anlil, 2019), pp. 339; Ex. CE-22Q Intendancy
Resolution No. 0150140014816 (2013 Royalties) (22y2019), pp. 368; Ex. CE-190, Tax Tribunal
Resolution No. 06366-2-2018 (GST 2006) (AugustZ®,8), pp. 9t1; Ex. CE-202 Tax Tribunal
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(@)

(b)

(c)

Both SUNAT and the Tax Tribunal took the posititvat; among others, the many
statements from Government officials in suppatSMCV'’s interpretation did not
“establish an express interpretation” of the Miningw or Regulations that could
support a finding of reasonable doubt, especialiges SMCV had not proven that
these statements “established institutional posstifor the entities that said persons
represented™’® Not only was this argument wrong given the highking positions
of the Government officials, it was also complet@lselevant: SMCV was not
required to show “institutional positions”; rathehe relevant question is whether,

objectively, there was reasonable dotibt.

Both SUNAT and the Tax Tribunal took the positiohatt the Contentious
Administrative Court’s decision agreeing with SMGVinterpretation in the 2008
Royalty Case was not relevant to the “reasonabléticanalysis, because a court
decision could not “clarify” the ambiguous rulett@yger application of the waiver
provision!*’® That argument, too, was completely baselesd, disregarded the fact
that the Court’s decision demonstrated ¢hestenceof reasonable doubt in the first
place—even more so as the Tax Tribunal and SUNAR bonversely relied on the

court decisionsgainstSMCV to “ratif[y]” their novel interpretation:’®

The Tax Tribunal also summarily dismissed SMCV’seasive voluntary and GEM
contributions as irrelevant with the conclusorytettgent that these were not
“circumstance[s] that evidence[] ambiguity, impsscn or obscurity” in the relevant

law, even though those agreements and contributicere evidence of both the

1176

1177

1178

1179

Resolution No. 08470-2-2018 (GST 2007) (October281.38), pp. 40+1; Ex. CE-191, Tax Tribunal
Resolution No. 06367-2-2018 (2006 Income Tax) (A2, 2018), pp. 267; Ex. CE-192 Tax Tribunal
Resolution No. 06369-2-2018 (2007 Income Tax) (A&td2, 2018), @v1; Ex. CE-223 Tax Tribunal
Resolution No. 05634-4-2019 (4Q 2011-2012 SMT) €20, 2019), pp. 18-20.

Ex. CE-194 Tax Tribunal, Decision No. 06575-1-2018, 2010Ridyalty Assessments, (28 August 2018)
(notified to SMCV on 18 Sept. 2018), aP; see also supre8 I1.O.1 (citing Ex. CE-150, SUNAT,
Resolution No. 0150140013036, 2010/11 Royalty Aswest (29 December 2016) (notified to SMCV on
1 March. 2017), p. 125-131, 3}4.4); Hernandez § VIII.C.

SeeHernandez 19 135-138.

See e.g.,Ex. CE-150 SUNAT, Resolution No. 0150140013036, 2010/11 RgyAssessment (29
December 2016) (notified to SMCV on 1 March. 20%73,4.4.

See e.g.Ex. CE-194 Tax Tribunal, Decision No. 06575-1-2018, 2010Rayalty Assessments, (28
August 2018) (notified to SMCV on 18 Sept. 2018)3&38 (noting that the Supreme Court decision in
the 2008 Royalty Case “ratified” the Tax Tribunal’s interpretation); Ex. CE-743 Tax Tribunal, Resolution
No. 10372-9-2018 (TTNA Fines for 2013) (14 DecemBéd8), p. 6 (noting that the Supreme Court
decision in the 2008 Royalty Case “ratified” anddkas it clear that it was the signed contract defined

the scopes of the stability guarantee”).
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Government and SMCYV interpreting the Mining Lawctver entirainitsand of their

shared understanding that SMCV did not owe royattf&@

416. Third, SUNAT’s claim that even any “‘ambiguity in theleuif it existed, would not

be an enabling assumption for the application ef‘teasonable doubt™ because Article 170 requires
the misinterpretation of the rule to be “clarifiecthe manner provided for in the second subsedctfon
[Article 170] paragraph 1” simply made no seri§®. SUNAT itself was not only authorized but also
obligated to issue such a clarification confirming the apgicn of Article 170 in light of the
existence of reasonable doubt, and indeed, thatexastly what SMCV sought® Article 170
explicitly provides that SUNAT may do so througtDaective or a Superintendence Resolutih.
SUNAT cannot rely on its own failure to clarify thele to deny SMCV the waiver of penalties and
interest to which it is entitled. SUNAT's claimahthe lack of a clarification prohibited the

application of Article 170 thus was entirely bassland pretextual.

V. Peru’s Own Conduct Compounded the Arbitrary, Unrea®nable, and
Inequitable Nature of Its Failures to Waive Penaltes and Interest Charges
417. The Government also compounded its own arbitradyiaaquitable failure to waive
the penalties and interest charges against SMC\ausec its excessive delays in rendering
Assessments and in addressing SMCV'’s administratiedlenges significantly increased the punitive
interest charges, and because the Governmentaailpitrefused to adjust the applicable interese rat

following extensive Tax Tribunal delays, even thoiigwas required to do so under Peruvian law.

418. First, Peru's extensive and undue delays—both SUNATRydén issuing the
Assessmentand the Tax Tribunal's delays in rendering its resant—Iled to a significant increase

in the amounts of interest on both principal andghtées. For example:

(@) SUNAT issued the 2010-2011 Royalty Assessment rif@e five years after what
would have been SMCV's filing date of the tax angailty returns for that year. By
that time, penalties and interest charges alreadgumted fomearly halfof the total

Assessments—ovétS$76.6 millionin that case along®

180 gSee, e.g.Ex. CE-194 Tax Tribunal, Decision No. 06575-1-2018, 2010Rayalty Assessments, (28
August 2018) (notified to SMCV on 18 Sept. 2018)3%

181 SeeCE-150, SUNAT, Resolution No. 0150140013036 (22 March)q2010/11 Royalty Assessments), p.
129.

1182 geeHernandez 1 124-125.
1183 5eeCA-14, Tax Code, Supreme Decree No. 133-2013-EF (22 20b8), Art. 170.
1184 See suprd 111.0.1 (citingEx. CE-142 SUNAT, 2010/11 Royalty Assessments).
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(b) The 2009 Royalty Case was pending before the Tdouial for oversix yearsbefore
it was resolved, during which time Peru’s windfadm the interest imposed on the

principal and penalties continued to grow signifitya **%°

(c) Certain of SMCV'’s tax challenges remained pendiefpie the Tax Tribunal for

nearly adecadewithout resolution, all while punitive interest d¢omed to accrué'®®

419. As noted, these delays resulted in ballooning @stecharges, such that to date, over

half of the overall Royalty and Tax AssessmentsrajaSMCV are attributable to penalties and

interest'®’

420. Secondthe Government also arbitrarily applied the statuinterest rate of 14.6%

instead of the much lower CPI rate for interest—uarb2%—which Peruvian law required it to do

when a challenge was pending before the Tax Tridonanore than 12 montHs®® In particular:

(@) Article 33 of the Tax Code requires SUNAT to appig CPI rate when the Tax
Tribunal fails to resolve a challenge within 12 riien and the delay is attributable to
the Tax Tribunaf!®® Prof. Hernandez explains that the purpose of phisision is
(i) to ensure that taxpayers are not punished for dekyributable to the Tax
Tribunal, and i{) to eliminate the perverse incentive for the Gowant to be

rewarded for the Tax Tribunal’s inefficiencit?

(b) After the Tax Tribunal took 18 months to resolve GWis challenge against the
2010-2011 Royalty Assessments aid yearsto resolve the challenge against the
2009 Royalty Assessments, SUNAT nonetheless cadinio apply the 14.6%
statutory interest rate to those Assessments forfuh length of the Tax Tribunal

proceedings’®* The Tax Tribunal then arbitrarily upheld SUNATdgcision on the

1185

1186

1187

1188

1189

1190

11901

See Ex. CE-62 16 Jan. 2012 SMCV Appeal of SUNAT’s 2009 Royalty Assessments; Ex. CE-188 Tax
Tribunal Decision No. 06141-2-2018, 2009 Royaltgéssments (15 August 2018).

See suprag I11.Q.1; see e.g.Ex. CE-788 Tax Tribunal, Resolution No. 04802-5-2020 (GST on-
Residents for 2005) (15 September 2020) (pendisguton for just two months short of one decade).

Spiller and Chavich 87, Figure 7.

See suprd I11.0.3 (citing CA-14, Tax Code, Supreme Decree No. 133-2BE322 June 2013), Art. 33);
see alsoCE-145 Constitutional Tribunal, Decision No. 04082-20B2/TC (10 May 2016); CE-189,
Constitutional Tribunal, Decision No. 04532-2013fR8 (16 August 2018)).

Hernandez § IX.A
Hernandez  150.

See supra8l11.0.3 (citing Ex. CE-727, SUNAT, Coercive Enforcement Resolution, No. 0060
0056517, 2010/11 Royalty Assessments (10 October 2018); Ex. CE-729 SUNAT, Coercive Enforcement
Resolution, No. 011-006056535, 2009 Royalty Assessments (18 October 2018); Ex. CE-728 SMCV,
Request for Suspension of Collection Enforcemerdcéadings, 2010/11 Royalty Assessments (15
October 2018) (requesting that SUNAispend execution and recalculate CPI); Ex. CE-73Q SMCV,
Request for Suspension of Collection Enforcement Proceedings, 2009 Royalty Assessments (same);

Ex. CE-731, SUNAT, Coercive Collection Resolution No. 0110030018, 2010/11 Royalty Assessments
(19 October 2018), pp. 1-2 (rejecting SMCV'’s rea@tion request, finding that “Law no. 28969, which
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ground that, by applying (under protest) for aridhment payment plan for the 2009
and 2010-2011 Royalty Assessments, SMCV waivedigts to a reasonable CPI
rate!'®? As Prof. Hernandez explains, by refusing to aj@Bi, SUNAT and the Tax
Tribunal not only disregarded that SMCV had paidder protest but also
(i) “punished SMCV and rewarded the Government ferTtax Tribunal’s unjustified
delays”; (i) “violated SMCV'’s right to obtain a decision witha reasonable length
of time”; and {ii) effectively held that SMCV had to bear the adeeeffects of
SUNAT’s coercive collection procedure in order tekeise its right to have CPI

applied™*?

4, Peru Violated Article 10.5 When It Arbitrarily and Unreasonably Refused to

Reimburse SMCV’s GEM Overpayments

421. Independently of its other breaches, Peru alsocheshArticle 10.5 when it refused

to reimburse SMCV’'s GEM overpayments for Q4 20l1toulgh Q3 2012 with respect to its

operations in the Concentrator.

422. SMCV's GEM payments were clearly premised on thet taat, under the GEM

program implemented by the Government, SMCV was oldigated to make royalty or SMT

payments®* Government officials repeatedly confirmed thagytlrould not charge both GEM and

royalty and SMT payments at the same time, and tearforced this position by reimbursing
SMCV’s GEM overpayments for Q4 2012 to Q4 26%3. Yet Peru then arbitrarily withheld part of
SMCV’s GEM overpayments evaiter it issued final and enforceable Royalty and Tagsessments

1192

1193

1194

1195

gives the rules of the Tax Code that are applictdldacilitating management of mining royaltiesakes
no express reference to Article 33.”); Ex. CE-732 SUNAT, Rejection of SMCV’s Request to Suspension
of Collection Enforcement Proceedings, 2009 Royaftyessments (22 October 2018), p. 1-2 (same)).

See supra§ l1.O.3 (citing Ex. CE-213 Tax Tribunal, Decision No. 00019-Q-2019, 2009 &by
Assessment4(January 2019); Ex. CE-214, Tax Tribunal, Decision No. 00036-Q-2019, 2010Rdyalty
Assessment) (7 January 2019)).

Hernandez | 164.

See supra lll.M.2 (citing Torreblanca 1 90 (noting SMCV'sifiderstanding that the commitment to pay
the GEM would be exclusive of any royalty or SMTigations”)).

See supra8811.M.2, lIl.P; see alsoEx. CE-631, SMCV, Letter No. SMCV-VL&RG-2217-2011 (5
December 2011) (stating that “as has been verbtdhed to us by various authorities, please contfirah
upon signing the aforementioned Agreement, as efthird quarter of 2011, my client will only have t
pay the GEM and will pay neither the Special Minifex nor the Mining Royalty for the concessions
included in the current [Stability] Agreement.”); EX. CE-629 MEF, Report No. 206-2011-EF/61.01 (14
October 2011) (noting that the GEM because it wasplicable by virtue of an Agreement to those
engaged in mining activity for that which is cowérby a [mining stability agreement],” whereas the
“general regime . . . considers the [SMT] and M@iRoyalty on that which is not included in the
aforementioned Agreements”); EX. CE-746 SUNAT, Resolution No. 012-180-0018113/SUNAT (GEM
2012) (18 December 2018); Ex. CE-747, SUNAT, Resolution No. 012-180-0018114/SUNAT (GEBIL3)
(18 December 2018).
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for the same periot® This resulted in a windfall to Peru by allowinigtd immediately collect
GEM, and then to collect royalty and SMT paymeatswell as penalties and interest based on the
original nonpayment of royalties and SMT—even tHo&MCV had paid GEM during that time—
effectively amounting to a triple charge that fallgll short of basic notions of fairness and eqtity
Peru thus also breached its obligation to accomdaad equitable treatment when its authorities
unfairly and arbitrarily refused to reimburse US$6@iillion in GEM overpayments that SMCV
made between 4Q 2011 and 3Q 2012.

423. SMCV agreed to pay the highest amount of GEM orutigerstanding that it was not
obliged to pay royalties—an understanding that@wwernment repeatedly encouraged in inducing

SMCV’s significant GEM payments. In particular:

(@) The Mining Society was involved in extensive disiass with the Government to
design the GEM process in the second half of 26°1During this process, SMCV
was always characterized as a “stabilized” compamg at no point did the
Government ever indicate otherwiS€® Mr. Santa Maria, who worked with the
Government to design the GEM program, testifies taing the GEM negotiations,
APOYO shared detailed projections for SMCV that teamplated zero royalty
payments for the entirety of the Cerro Verde Minlgit, without objection from the

Government?®°

(b) The Government also did not inform SMCV that itrplad to assess additional
royalties against SMCYV in the lead-up to SMCV'sréigy of the GEM Agreement,
even when Ms. Torreblanca sought clarificationtos specific point from the DGM,
the MEF, and MINEM?** Instead, MINEM and MEF officials formally evaddue
guestion, stating that interpreting the stabilitgreement was outside their

competence—an assertion that is plainly contradidig the fact that MINEM’s

1% See supra III.P (citing Ex. CE-218 SUNAT, Resolution No. 012-180-0018640/SUNAT (GEM 2011-
Q3 2012) (4 March 2019)).

SeeCA-222, CrystallexAward, 1 589-599 (finding breach of fair and egpii¢ treatment where, among
others, the government “invite[d] the investor &y@ substantial bond and the environmental tagesi
though it had already decided to take action against the investor); see alsoCA-233, Karkey Karadeniz
Elektrik Uretim A.S. v. Islamic Republic of Pakistt{CSID Case No. ARB/13/1, Award (22 August 2017)
(Naon, Edward, Derains){ 554 (concluding that Pakistan Supreme Cowrtdecision was “arbitrary’

in violation of international law and unfair due jiart to its “serious consequendeson the investor
without defining “with some particularity the evidential and legasisa for its decision).

1197

1% gee generally sup@1Il.M.1 (citing Santa Maria § I1l.A).

199 see suprd I11.M.1 (citing Santa Maria 1 21-23, 38, 41, 45)
1200 gee suprd 111.M.1 (citing Santa Maria Appendix C, 1 39).

1201 see supré I11.M.2; seeTorreblanca 1 889; Ex. CE-628 SMCV Letter No. SMCV.VL&RG-1896-2011
(7 October 2911) (requesting clarification on the scope of the Stability Agreement in relation to the GEM);
Ex. CE-630 SMCV, Letter No. SMCV-VL&RG-1968011 (26 October 2011); Ex. CE-631, SMCV,
Letter No. SMCV-VL&RG-2217-2011 (5 December 20143r(e).
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Mr. Isasi had provided the interpretation at tharhef the dispute, which MINEM
then provided to SUNAT?%? In addition, Ms. Torreblanca testifies that MERda
MINEM officials verbally confirmed to her that theagreed with SMCV'’s position,

and with the proposition that mining companies fdauot be subject to botH2°3

(c) At no point did SUNAT, or any other part of the @owment, inform SMCYV that it
should take into account royalty payments for tlen€@ntrator in determining its
GEM payments, as SMCV would have been entitledaaiader Article 2.2 of the

GEM Agreement®*

(d) SUNAT did not issue any additional Royalty Assessimef) while SMCV was
negotiating the GEM Agreement anig) while SMCV was making GEM payments
over a two year period—thus confirming SMCV’s exj#ion that the issue would
eventually be resolved in its favtf> It was onlyafter SMCV had paid over US$100
million in GEM payments without deducting royaltgyments that in 2016, SUNAT
started issuing Royalty Assessments again, stamtity the 2010-2011 Royalty

Assessmentsive full yearsafter the relevant assessment peffSd.

424. Peru's refusal to fully reimburse SMCV for its GEBverpayments—again on

dubious grounds—atfter it reaped a windfall fromainty triple-charging GEM payments, royalties

and SMT, and penalties and interest charges, watrasy and unsupported by Peruvian law. In

particular:

(@) SMCV first submitted a reimbursement request far @4 2012 to Q4 2013 period
shortly after the Supreme Court dismissed SMCVallehge on the 2008 Royalty

Assessments, seeking to minimize further harm éactimpany?®’ SUNAT granted

1202

1203

1204

1205

1206

1207

See supra8 IIl.M.2; see alsoTorreblanca $6; Ex. CE-632 MINEM, Official Letter No. 1333-2011-
MEM/DGM (28 December 2011) (taking the position tBMCV'’s request for clarification “exceed[ed] the
competence of the Energy and Mines Sector”); Ex. CE-629 MEF, Report No. 206-2011-EF/61.01 (14
October 2011) (taking the position that the MEFs'ha jurisdiction to determine the content of [the
Stability Agreement]”).

SeeTorreblanca %6; see also supr§ 111.M.2.

See supr@ 111.M.2.

See suprd IIl.M.2 (citing Torreblanca 1 91 (“[T]he Governmtefully accepted each of the payments that
SMCV made to GEM, without any deductions, basedhenoperating profits of SMCV’s entire mining
unit.”).

See supra8 I11.0.1 (citing Ex. CE-142 SUNAT, 2010/11 Royalty Assessments); see alsoTorreblanca
192

See supra III.P (citingEx. CE-705 SMCYV, Reimbursement Request (GEM Q4 2012) (12 January 2018);

Ex. CE-709 SMCV, Reimbursement Request (GEM Q4 201B). CE-707, SMCV, Reimbursement
Request (GEM Q2 2013) (12 January 2018); Ex. CE-706 SMCV, Reimbursement Request (GEM Q3
2013) (12 January 2018); Ex. CE-708 SMCV, Reimbursement Request (GEM Q4 2013 (12 algnu
2018)).
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the request and repaid US$76 million, includingeiiest, thereby confirming that
SMCYV was entitled to reimbursement of its GEM owgnpents:?*®

(b) But SUNAT then arbitrarily refused to repay the adning overpayments, from
Q4 2011 through Q3 2012, which amounted to US$@Bomiincluding interest?®
As the Tax Tribunal had done in the case of pessmatind interest, SUNAT attempted
to justify its actions by arguing that a proceduafect prevented it from considering
the merits of SMCV’'s request—here, that SMCV’s egjuwas allegedly time-

barred*?*°

(c) SUNAT’s claim was entirely baseless: under bothTh® Code and the Civil Code,
the statute of limitations on a claim does not begirun until the claimant learns that
the challenged payment was impropf. But SUNAT argued that the statute of
limitations had commenced on the date that SM@¥deits GEM payments—
meaning that a taxpayer would have to know that Gialyments were impropand
that it would be double-charged royalties and SMTtle time it made the
payments?** This is completely illogical: a taxpayer that egfed to pay royalties

would not have made GEM payments in the first place

5. The Government’s Breaches and Freeport’s Claims

425. As a result of the unlawful conduct described abd¥eru thus repeatedly violated
Article 10.5 of the TPA by failing to accord thenimhum standard of treatment to SMCV. Freeport’s

specific claims are as follows:

426. First, in addition to breaching the Stability AgreemeReru violated Article 10.5
when the 2009, 2010-2011, Q4 2011, 2012, and 204galy Assessments became final and
enforceable. The dates of the Article 10.5 breadbe each of these assessments are set forth in

Table A above. Peru also violated Article 10.5 due tosklent Zoraida and Ms. Villanueva's

1208 gee suprag IIl.P (citing Spiller and Chavich { 88(a) n.1lting currency conversion); Ex. CE-746

SUNAT, Resolution No. 012-180018113/SUNAT (GEM Q4 2012) (18 December 2018); Ex. CE-747,
SUNAT, Resolution No. 012-180-0018114/SUNAT, (GEDL2) (18 December 2018).

See supra8 Ill.P (citing Spiller and Chavich 1 88(a) n.1l#ting currency conversion); Ex. CE-218
SUNAT Resolution No. 012-180-0018640/SUNAT, GEM £p11-Q3 2012) (4 March 2019).

1210 gee supra II1.P (citing Ex. CE-218 SUNAT, Resolution No. 012-180-0018640/SUNAT (GEM 2011-
Q3 2012) (4 March 2019), p. 4 (arguing that theetipar for overpayment requests expired almost two
years before SMCV submitted its requests)).

1209

1211 CA-39, Civil Code, Article 1993 (stating the general lRéan Law principle that the prescription period

“starts counting fronmthe day on which the action can be brought.”); CA-14, Tax Code, Article 44(5)
(providing that prescription period must be caltedsfrom “the January 1 following the date on whilh
undue or excess payment was maman which it became suh(emphasis added).

1212 geeEx. CE-218 SUNAT, Resolution No. 012-180-0018640/SUNAT (GEM 2011-Q3 2012) (4 March
2019) (notified to SMCV 22 March 2019), pp. 2-4.
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unlawful interference in the challenges to the 20067 and 2008 Royalty Assessments. These
breaches likewise occurred when each Assessmeatrigetiral and enforceable on 21 June 2013;

however, SMCV did not acquire knowledge of themlunuch later.

427. Second and in addition to the first set of breaches,uRaolated Article 10.5 with
respect to each of the Royalty and Tax Assessnvenés it arbitrarily and unreasonably failed to
waive penalties and interest. For all claims, pkdbe 2006-07 and 2008 Royalty Assessments,
Freeport has submitted claims based on the breéichesccurred when the Assessments of penalties
and interest became final and enforceable and dhenéstrative process concluded. For the 2006-
2007 and 2008 Royalty Assessments, which SMCV diibdnito the contentious-administrative
courts, Freeport has submitted claims based omriéeches that occurred when the Supreme Court
arbitrarily and unreasonably failed to waive peraltand interest with respect to the 2008 Royalty
Assessments; and the Appellate Court arbitrarily and unreasonably failed to waive penalties and
interest with respect to the 2006-2007 Royalty Assent. Because the Contentious Administrative
Courts were required to consider SMCV'’s entitlemena waiverde novo and arbitrarily refused to
do so, these constitute self-standing breachesat@irred once those decisions were notified to
SMCV. Table B below lists each of the Article 10.5 breachestimdpto failure to waive penalties and
interest for which Freeport has submitted claimghis arbitration, along with the relevant date of
breach. For the Tax Assessments in which Perudilasl to act on SMCV’s withdrawal petition
despite being submitted nearly twenty months agegport considers the date of SMCV's withdrawal

petitions as the relevant date of breach for tlassessments.

Table B: Peru’s Article 10.5 Breaches for Failure ® Waive Penalties and Interest

Peru’s Breaches for Failure to Waive Penalties anthterest Date of Breach
2006-2007 Royalty Assessments (Court Proceedings) 21 July 2017

2008 Royalty Assessments (Court Proceedings) 16b@c017

2009 Royalty Assessments 2 October 2018
2010-2011 Royalty Assessments 20 September 2018
Q4 2011 Royalty Assessments 6 December 2019
2012 Royalty Assessments 14 February 2019
2013 Royalty Assessments 20 June 2019

2006 Income Tax Assessments 20 November 2018
2007 Income Tax Assessments 20 November 2018
2008 Income Tax Assessments 18 March 2021
2009 Income Tax Assessments 27 February 2020
2010 Income Tax Assessments 27 February 2020
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Peru’s Breaches for Failure to Waive Penalties anthterest

Date of Breach

2011 Income Tax Assessments

27 February 2020

2012 Income Tax Assessments

16 November 2020

2013 Income Tax Assessments

28 January 2021

2007 Additional Income Tax Assessments

22 Novergbas

2008 Additional Income Tax Assessments 27 Febrkapp

2009 Additional Income Tax Assessments 27 FebrRapp

2010 Additional Income Tax Assessments 27 Febrlapp

2011 Additional Income Tax Assessments 27 FebrRapp

2012 Additional Income Tax Assessments 15 May 2020

2013 Additional Income Tax Assessments 28 Januazy 2

2005 General Sales Tax Assessments 20 Novemb8r 201
2005 General Sales Tax on Non-Residents 30 Septe2i20

2006 General Sales Tax Assessments

20 November 2018

2006 General Sales Tax on Non-Residents Assessments

27 February 2020

2007 General Sales Tax Assessments

22 November 2018

2008 General Sales Tax Assessments

27 February 2020

2009 General Sales Tax Assessments

27 February 2020

2010 General Sales Tax Assessments

27 February 2020

2011 General Sales Tax Assessments

27 February 2020

2009 Temporary Tax on Net Assets Assessments 4N\P&r20
2010 Temporary Tax on Net Assets Assessments 16h\2020
2011 Temporary Tax on Net Assets Assessments 4N\P&r20
2013 Temporary Tax on Net Assets Assessments 15 May 2020 )
8 January 2019 (Penalties)
Q4 2011-2012 Special Mining Tax Assessments 3120
2013 Special Mining Tax Assessments 20 June 2019
2013 Complementary Mining Pension Fund Assessments | 15 May 2020

428. Third, Peru breached Article 10.5 when it arbitrarilyd amnreasonably refused to
reimburse SMCV’'s GEM overpayments for Q4 2011 tgto@3 2012. This breach occurred on
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23 August 2019, the date that SUNAT'’s decision depySMCV’s request for reconsideration

regarding the reimbursement request became aafitmainistrative act***

429.

As Freeport explained in its Notice of Arbitratiand Notice of Additional Claims,

each of these claims has been properly submittegtitration and falls within Peru’s consent to

arbitrat

(@)

(b)

eJ:214

For each of these claims, Freeport first acquiredwkedge of the breach and
knowledge of the loss or damage incurred withire¢hyears of filing its Notice of
Arbitration on 28 February 2020. As explained abothis is necessarily the case
where the breach itself—and the loss or damagétirggtherefrom—occurred within
the three year period, as is the case for eacheothaims listed above except the
claims under Article 10.5 based on the due progesations in the challenges to the
2006-2007 and 2008 Royalty Assessments, which Brespbmits to arbitration with
its Memorial*®*® For those claims, while the breaches occurrecertfan three years
ago, when those Assessments became final and ealde; Freeport and SMCYV did
not acquire knowledge of the due process violatiomtd 2019 at the earliest, when
they began investigating who had drafted the rémoiufor the 2008 Royalty
Assessment challenge, and did not know about thesXtent of the Tax Tribunal
President’s interference until early 2021, whenepoet and SMCV aobtained
documents that the Government made available uPelers freedom of information
act'® Accordingly, Freeport and SMCV first acquired iedge of the breach

within three years of submitting these claims.

Freeport and SMCV have submitted valid waivers wibpect to all “measure[s]

alleged to constitute a breach” for each of thésiens pursuant to Article 10.18.2(b),
and, in an abundance of caution, SMCV has volugtavithdrawn from each and

every proceeding in Peru related to the Stabiliye®ment, as set out in Freeport’s
Notice of Arbitrationt?!” These waivers also cover the two additional Agtit0.5

claims based on the due process violations in balenges to the 2006-2007 and

1213 Ex. CE-874 SUNAT, Resolution No. 0150140014950/SUNAT (GEM ZB41-Q3 2012) (31 July 2019)
(notified to SMCV 1 August 2019); seeCA-14, Peruvian Tax Code, Supreme Decree No. 133-2013-EF
Art. 137(2) (establishing that if a request foramsideration is not submitted within a term of 26rking
days, the assessment will become final).

1214 SeeNotice of Arbitration 1 143-14Notice of Additional Claims 1 5-8..
1215 See suprd IV.2.iii.c.3.
1216 Torreblanca  92.

1217 Notice of Arbitration 9 146; see alscEx. CE-267, 21 Feb. 2020, Waiver Declaration, Freeport-McMoRa
Inc.; Ex. CE-24Q 25 Feb. 20[2Q]Waiver Declaration, Sociedad Minera Cerro Verde; Ex. CE-283 14
June 2021, Waiver Declaration, FreepditMoRan Inc.; Ex. CE-284 14 June 2021, Waiver Declaration,
Sociedad Minera Cerro Verde.
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2008 Royalty Assessments that Freeport is submittim arbitration with its
Memorial, since they include waivers of all rights initiate or continue before any
administrative tribunal or court under the law of@arty, or other dispute settlement
procedures, any proceeding with respect to any unessalleged to constitute a
breach referred to in Article 10.16” of the TPAg¢limding “the measures described in
Section VI (Merits) of the Notice of Arbitration noerning . . . denial of SMCV’s
due process rights before the Tax Triburt&® For the avoidance of doubt, Freeport

and SMCYV reaffirm those waivers with respect totikhe additional claims.

1218 See Ex. CE-267, 21 Feb. 2020, Waiver Declaration, FreepdriMoRan Inc.; Ex. CE-24Q 25 Feb.
20[20], Waiver Declaration, Sociedad Minera Cerendé.
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V. DAMAGES

430. As aresult of Peru's breaches of the Stabilityefsgnent and Article 10.5 of the TPA,
Freeport and SMCV have suffered substantial damagesler international law, Freeport and SMCV

are entitled to full reparation for the harm caulgdPeru’s violations of its obligations.

A. CUSTOMARY INTERNATIONAL LAW REQUIRES FULL REPARATION FOR DAMAGES
RESULTING FROM BREACH OF AN INTERNATIONAL OBLIGATION

431. The TPA entitles Freeport to recover “monetary dg@saand any applicable interest”
but does not specify any standards for assessimggies:?'® Therefore, the customary international
law standard of full reparation applies to deterrtine compensation di&° Under this standard, the
purpose of damages is to restore the injured garthie position it would have been in if the illega

act had not occurred.

432. The Permanent Court of International Justice dedted the full reparation standard

in the seminaChorzéw Factorycase:

The essential principle contained in the actualomobf an
illegal act—a principle which seems to be establisly
international practice and in particular by the isiens of
arbitral tribunals—is that reparation must, asdarpossible,
wipe-out all the consequences of the illegal acd an
reestablish the situation which would, in all prioltisy, have
existed if that act had not been committed. Regiit in
kind, or, if this is not possible, payment of a sum
corresponding to the value which a restitutionimdkwould
bear; the award, if need be, of damages for lostasied
which would not be covered by restitution in kind o
payment in place of it—such are the principles Wwtsbould

1219 CA-10, TPA, Art. 10.26.1(a).

1220 5eeCA-237, Rumeli Award, 11 789-792 (noting that “[ijn assessing pemsation for internationally
wrongful acts other than expropriation [whose reynisdspecified in the BIT], the Tribunal considénst
it should apply the principle of thiéactory at Chorzowase.”); CA-218, Quiborax S.A. & Non Metallic
Minerals S.A. v. Plurinational State of BoliyilCSID Case No. ARB/06/2, Award, 16 September 2015
(Stern, Lalonde, Kaufmann-Kohler) (Stern, disseptin part on other grounds), { 326 (applying full
reparation principle whereehty’s compensation standard did not expressly apply to the claim); CA-165,
loannis Kardassopoulos and Ron Fuchs v. RepubliGedrgia ICSID Cases Nos. ARB/05/18 and
ARB/07/15, Award, 3 March 2010 (Orrego Vicufia, Lowertier), 11 532534 (finding the BIT silent on
remedies for the alleged breaches and applying ensapion “sufficient to compensate the affectedypar
fully and to eliminate the consequences of the state’s action”); CA-140, Compafia de Aguas del
Aconquija, S.A. & Vivendi Universal v. ArgentinepRlglic (“Vivendi Award 1I"), ICSID Case No.
ARB/97/3, Award, 20 August 2007 ( Rowley, Bernal&é Kaufmann-Kohler), 11 8.2.3-8.2.7 (“There can
be no doubt about the vitality of [tHéhorzéw Factory statement of the damages standard . .. absent
limiting terms in the relevant treaty . . . the dbwf damages awarded in the international investme
arbitration is supposed to be sufficient to compensate the affected party fully.”); CA-129, ADC Affiliate
Limited and ADC & ADMC Management Limited v. Refubf Hungary ICSID Case No. ARB/03/16,
Award, 2 October 2006 (C. Brower, A. Jan van dergBHN. Kaplan), 11 483-484.
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serve to determine the amount of compensation dueri
act contrary to international laf#?*

433. The Chorzéw Factorystandard is widely recognized as the prevailimndard for
compensation for breaches of international investmebligations’?? It is codified in the
International Law Commission’s Articles on Respoiliy of States for Internationally Wrongful
Acts (the “ILC Draft Articles”), which provides tha“[tlhe state responsible for an internationally
wrongful act is under an obligation to compensaie the damage caused thereby . . . . The
compensation shall cover any financially assessdaiesage including loss of profits insofar as it is
established*?® As tribunals have recognized, ‘it is generallgented today that, regardless of the
type of investment, and regardless of the naturthefillegitimate measure, the level of damages
awarded in international investment arbitratiosupposed to be sufficient to compensate the atfecte

party fully and to eliminate the consequences efsttate’s action**?*

434. It is also well-established that a claimant is tedi to recovery even if the specific
amount of damages cannot be quantified with cagtaf® For instance, the ICJ recognized this
principle inCertain Activities (Costa Rica v. Nicaraguajting the U.S. Supreme Court’s ruling in

Story Parchment Company v. Paterson Parchment P@perpany

1221 CA-26, Factory at Chorzéw (Germany v. PolandP28 P.C.1.J., Ser. A, No. 17, Claim for Indemnit
The Merits, Judgement No. 13, September 13, 192&c(ory at Chorzéwiudgement”)§ 125.

SeeCA-216, Bernhard von Pezold and others v. Republic of Zimlea ICSID Case No. ARB/10/15,
Award, 28 July 2015 (Hwang, Williams, Yves Forti¢tyon PezoldAward”), § 761 (“The approach of
customary international law to reparation is fouhdeFactory at Chorzéwwhich is reflected in the ILC
Articles on State Responsibility.”); CA-213, Gold ReserveAward, 1 678 (“[l]t is well accepted in
international investment law that the principlepased in th€horzow Factoncase, even if initially
established in a State-to-State context, are tlevamt principles of international law to apply whe
considering compensation for breach of a BIT.”); CA-206, SAUR International v. Argentine Republic
ICSID Case No. ARB/04/4, Award, 22 May 2014 (Tonhat¢ Hanotiau, Fernandez-ArmestoSAUR
Award”), 1 160 (recognizing full reparation as divestablished principle of international law). .

1222

1223 CA-82, U.N. International Law Commissiodyrticles on the Responsibility of States for Ingttonally

Wrongful Actg2001), Y.B.INT'L L. ComM’N (2001), Vol. II, UN Doc. A/CN.4/SER.A/2001/Add. P4rt
2), at p. 40, annex to General Assembly resolbi@83 of 12 December 2001, as corrected by document
A/56/49(\0l. T)/Corr.4, Art. 36; cf. id. Art. 31 (setting forth the requirement of “fullp@ration”).

1224 CA-140, VivendiAward II, 1 8.2.7. See alsaCA-174, Joseph Charles Lemire v. Ukrain€SID Case No.
ARB/06/18, Award, 28 March 2011 (Fernandez-Arme$taulsson, Voss (dissenting in part on other
grounds)) (Lemire Award”), 11 147-149 (applyin@horzéwprinciple to breach of the fair and equitable
treatment standard even where such bré&dcoes not amount to a total loss of the investment”); CA-251,
ESPF Award, 11 832, 854-855 (applying full reparatiomrstard to remedy breach of ECT umbrella
clause, and citing thehorzéwprinciple).

See CA-160, Eritrea-Ethiopia Claims CommissipriPCA Case No. 2001-02, Final Award - Ethiopia's
Damages Claims, 17 August 2009 (H. van Houtte, [@ri¢h, J. Paul, L. Reed, J. Crook Y 37 (“[T]he
Commission has made the best estimates possibkbeoiasis of the available evidence. Like some
national courts and international legislators,a$ necognized that when obligated to determineogpiate
compensation, it must do so even if the processlves estimation, or even guesswork, within theyean

of possibilities indicated by the evidence.”) (titas omitted); CA-26, Factory at Chorzéwludgement,
143 (recognizing that damages including lost psofiere in principle recoverable despite “difficadti . .
connected with the time that elapsed between thgodsession and the demand for compensation, and
with the transformations of the factory and thegpess made in the industry with which the factary
concerned”).

1225
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Where the tort itself is of such a nature as tcclpe the
ascertainment of the amount of damages with céytain
would be a perversion of fundamental principlegusfice to
deny all relief to the injured person, and thereblieve the
wrongdoer from making any amend for his acts. kthszase,
while the damages may not be determined by mere
speculation or guess, it will be enough if the ewick show
the extent of the damages as a matter of just emsbnable
inference, although the result be only approximéte.
The tribunal inLemire v. Ukrainesimilarly observed that, the principle that a clamnis only
required to establish the quantum of damages widisonable certainty is “commonly accepted” in

investment treaty jurisprudent@’

435. All damages that Freeport claims under Article 6QL{a) of the TPA are subsumed
within the damages that Freeport claims on behaBMCV under Article 10.16.1(b) of the TPA.
Thus, in this case, the requirement of full reparatan be satisfied by calculating the cash fltived
SMCYV has lost as a result of Peru’s unlawful concarm adjusting them to net present vafi@.
Consistent with Article 10.26.2(b) of the TPA, thebunal’'s award of damages and applicable interest
should provide that the sum be paid to SME¥.

B. SMCV HAS SUFFERED DAMAGES IN THE AMOUNT OF US$909MILLION AS OF THE DATE

OF THIS MEMORIAL AS A RESULT OF PERU’S BREACHES OF THE STABILITY AGREEMENT

AND THE TPA

436. Freeport presents a report by valuation expert$oPgbiller and Carla Chavich (the
“Spiller-Chavich Report”) quantifying the damagédsmtt SMCV has suffered as a result of Peru’s

1226 CA-219, Certain Activities Carried Out by Nicaragua in tfBorder Area (Costa Rica v. Nicaragya)
Compensation, Judgment, .C.J. Reports 2018, fcBEg Story Parchment Company v. Paterson
Parchment Paper Compang82 U.S. 555 (1931)).

1227 CA-174, Lemire Award, 1 246 (“Once causation has been establisirediit has been proven that the
bonisparty has indeed suffered a lpkss certainty is required in proof of the actual amount of damages;
for this latter determination Claimant only needsptovide a basis upon which the Tribunal can, with
reasonable confidence, estimate the extent ofod®”). See alsaCA-222, CrystallexAward, 1 875-877
(“[Olnce the fact of future profitability is estashed and is not essentially of speculative natthe,
amount of such profits need not be proven with the same degree of certainty.”); CA-99, TecmedAward,
1190 (“[Alny difficulty in determining the compeason does not prevent the assessment of such
compensation where the existence of damage is certain.”); CA-47, Southern Pacific Properties (Middle
East) Limited v. Arab Republic of Egyp€SID Case No. ARB/84/3, Award, 20 May 1992 (Jwe2 de
Aréchaga, El Madhi, Pietrowski) (EI Madhi dissegtion other grounds), § 215 (“[l]t is well-settldtht
the fact that damages cannot be assessed witlinggitano reason not to award damages when ahlads
been incurred.”).

1228 Freeport and SMCV expect SUNAT and the Tax Tr#bur accept SMCV's requests to withdraw
challenges to the assessments that are still pgiadith confirm the underlying assessmei@seAnnex A:
Administrative Proceedings.

1229 CA-10, TPA, Art. 10.26.2(b) (‘[W]here a claim is subneidt to arbitration under Article 10.16.1(b) . . . an
award of monetary damages and any applicable sitehall provide that the sum be paid to the
enterprise.”).
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breaches of the Stability Agreement and Article51dF.the TPA'?*° Dr. Spiller and Ms. Chavich use
the date of the Award as the valuation date andptdigposes of their current report, 19 October 2021
as a proxy for the date of the Awdrd'

437. To provide the Tribunal with a calculation of thenthges incurred at the date of the
Award, they will further update their calculatioms their rebuttal report to be submitted with
Freeport's Reply submission and/or at a later diatge to the issuance of the Award or as the Tabun
may direct?*? Dr. Spiller and Ms. Chavich use 15 October 2021he cut-off date for incorporating

into their valuation new information, such as SMEWhgoing payments$>

438. Dr. Spiller and Ms. Chavich conclude that, as of @8étober 2021, SMCV has
suffered US$909 million in damages due (): Peru’s breaches of the Stability Agreement with
respect to the final and enforceable 2009, 201@-200Q 2011, 2012, and 2013 Royalty Assessments,
the Tax Assessments listed in Annex A, and related penalties and interest; (i) Peru's breaches of
Article 10.5 with respect to upholding and enfogcihe 2009, 2010-2011, 4Q 2011, 2012, and 2013
Royalty Assessments and relhitpenalties and interest; and (iii) Peru's breaches of Article 10.5
resulting from its failure to afford due process@ation to the final and enforceable 2006-200d an
2008 Royalty Assessments and related penaltiesiraerest?®* Alternatively, Dr. Spiller and Ms.
Chavich conclude that, even if the Stability Agrestndid not apply to the entire Cerro Verde Mining
Unit, SMCV suffered US$682.1 million in damages ais19 October 2021 due to Peru’s other
breaches of the Stability Agreement and the TPé&uaing Peru’s arbitrary failure to waive penalties

and interest (the “Alternative Claim*f®

439. Dr. Spiller and Ms. Chavich conclude that, in ttése, the lost cash flows to SMCV
resulting from Peru's unlawful conduct are equimaléo the lost cash flows to SMCV's equity
holderst?*® Accordingly, they assess damages by calculatiegdtvidend distributions that SMCV

would have made but for Peru’s unlawful condidtt.

1230 Expert Report of Pablo Spiller and Carla Chavith,

1231 Expert Report of Pablo Spiller and Carla Chavigh, n. 3.

1232 Expert Report of Pablo Spiller and Carla Chavigh, n. 3.

1233 Expert Report of Pablo Spiller and Carla Chavigh, n. 3.

1234 Expert Report of Pablo Spiller and Carla Chavithg, 99, Table 1, Table 4.
1235 Expert Report of Pablo Spiller and Carla Chavith5, 6, 115, Table 1, Table 8.
123 Expert Report of Pablo Spiller and Carla ChavitB3.

1237 Expert Report of Pablo Spiller and Carla ChavitB3.
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1. As of the Date of This Memorial, SMCV Has SufferedJS$909 Million in Damages
Due to Peru’'s Unlawful Conduct

440. The liabilities that Peru unlawfully imposed on SM®@ave reduced SMCV’s cash
flows causing substantial damages to SMCV. Drl&pnd Ms. Chavich calculate US$909 million
in damages to SMCYV in five steps?

(@)  they total SMCV’s liabilities resulting from Perumlawful conduct?

(b) they subtract the losses that SMCV mitigated byaiointg reimbursements of the
GEM payments for the Q4 2012 to Q4 2013 period adtapting a non-stabilized tax

depreciation schedufé#°

(c) they subtract the reductions in Income Tax and RigUilities that SMCV has
realized or will realize as a result of the finableenforceable Assessments (the “Tax

Savings”)**

(d) they apply the interest rate for short-term bangodés in Peru to update SMCV'’s
lost cash flows to the dates that SM®uld have distributed those amounts as
dividends to its shareholdel&? and

(e) they adjust SMCV'’s lost cash flows to present valae of 19 October 2021, by
updating or discounting them at SMCV’s cost of ggdiom the but-for dividend
distribution dates to 19 October 20213

i Peru’s Unlawful Conduct Resulted in US$1,207.6 Milbn in Total Liabilities

441. Dr. Spiller and Ms. Chavich calculate US$1,207.diami in total liabilities resulting
from Peru's unlawful conduct* Dr. Spiller and Ms. Chavich are able to calcul&dCV'’s total
liabilities with reasonable certainty because Retilawful conduct resulted in liabilities in preei

amounts with interest accruing at rates dictatedPeguvian law?*®> During the relevant times, the

1238 Expert Report of Pablo Spiller and Carla Chavith6, 99, Table 1, Table 4.

1239 Expert Report of Pablo Spiller and Carla Chavithg85(a), 86-87, Table 3, Figure 7.
1240 Expert Report of Pablo Spiller and Carla Chavithg5(b), 88, Table 3.

1241 Expert Report of Pablo Spiller and Carla Chavithg85(c), 89, Table 3.

1242 Expert Report of Pablo Spiller and Carla Chavith93-95(a), n. 129.

1243 Expert Report of Pablo Spiller and Carla Chavifh93-95(a).

1244 Expert Report of Pablo Spiller and Carla Chavith85(a), 86-87, Table 3.

1245 CA-04, Peruvian Tax Code, Supreme Decree 13ER9August 19, 1999, Article 33; CA-096 SUNAT,
Resolution No. 032-2003/SUNAT (6 February 2003}icd 1 (establishing an 1.5% default interest rate
applicable to tax debts in Peruvian soles) andchet? (establishing an 0.84% default interest rate
applicable to tax debts in foreign currency), effective on February 7, 2003; CA-106, SUNAT, Resolution
No. 028-2004/SUNAT (31 January 2004), Article ltébtishing an 0.75% default interest rate applieab
to tax debts in foreign currency) effective on February 1, 2004; CA-164, SUNAT, Resolution No. 053-
2010/SUNAT (17 February 2010), Article 1 (estallishan 1.2% default interest rate applicable to tax
debts in Peruvian soles) and Article 2 (establiglin 0.60% default interest rate applicable tadiglts in
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effective annual interest rates applicable to fisddigations under Article 33 of the Peruvian Tax
Code ranged between 6.08% and 10.22% for assessinddt dollars and 10.95% and 18.25% for

assessments in Peruvian soles (the “Statutoryesitr2*®

442. The total liabilities include US$1,170.6 million paid amounts and US$36.9 million
in still outstanding amounts, which Dr. Spiller akts. Chavich assume are paid as of 19 October
202114

(@) The US$1,170.6 million in paid amounts includg:assessment amounts that SMCV
paid without entering into a payment pf&ff (i) assessment amounts that SMCV
paid pursuant to the deferral and installment pkmd theRégimen de aplazamiento
ylo fraccionamiento de las deudas tributarias adstiadas por [aSUNAT (the
“RAF Plan”) that it entered into under protest foertain Royalty and SMT
Assessments, as well as the related penalties @tdt@y Interest (the “Payment
Plans”)?* (iii ) the interest that accrued at 80% of the Statuboigrest rate under
the deferral and installment plans and the intgregtaccrued at 40% of the Statutory
Interest rate under the RAF Plan (the “Payment Riterest”)**°and {v) bank fees

for letters of guarantee required to enter into mwaghtain the Payment Platfs?

foreign currency), effective on March 1, 2010); CA-247, SUNAT, Resolution No. 066-2020/SUNAT (31
March 2020), Article 1 (a) (establishing an 1% défanterest rate applicable to tax debts in Pemvi
soles) and Article 2(b) (establishing an 0.50%adkf interest rate applicable to tax debts in fgmei
currency), effective on April 1, 2020; CA-254, SUNAT, Resolution No. 044-2021/SUNAT (31 March
2021), Single Article (establishing an 0.9% defaniérest rate applicable to tax debts in Perusiales),
effective on April 1, 2021).

1246 Expert Report of Pablo Spiller and Carla Chavigppendix J (citingEx. CE-860, SUNAT, Moratory
Interest Rate (TIM) and Interest Rate Applicabl®&funds).

1247 Expert Report of Pablo Spiller and Carla Chavii86, Figure 7.See also idp. 19 (“Due to rounding,
some totals may not correspond with the sum oséparate figures.”)

1248 Expert Report of Pablo Spiller and Carla ChavitB5(a), Figure 7.

1249 Expert Report of Pablo Spiller and Carla Chavif$h,85(a), 86, Figure Bee e.g.Ex. CE-99 SUNAT,
Resolution No. 0510170003363 (2006/07, 2008 RoyAlsgessments, SUNAT Approval of SMCV’s
Deferral and Installment Plans) (10 October 2013); Ex. CE-735 SUNAT, Approval of SMCV'’s Deferral
and Installment Plans (2009 Royalty Assessments) (30 October 2018); Ex. CE-736 SUNAT, Approval of
SMCV'’s Deferral and Installment Plans (2010/11 RiyyAssessments) (3ctober 2018); Ex. CE-753
SUNAT, Approval of SMCV’s Deferral and InstallmeRtans (2012 Royalty Assessments) (25 February
2019); Ex. CE-760, SUNAT, Approval of SMCV’'s Deferral and Installntefflans (2013 Royalty
Assessments) (1 July 2019); Ex. CE-765 SUNAT, Approval of SMCV’s Deferral and InstallnteRlans
(SMT for Q4 201112) (16 August 2019); Ex. CE-786 SUNAT, Approval of RAF Regime (SMT for Q4
2011-2013) (18 August 2020).

1250 Expert Report of Pablo Spiller and Carla Chavifh34, 45, 85(a), Figure Bee e.g.CE-735, SUNAT,
Approval of SMCV’s Deferral and Installment Plar2dQ9 Royalty Assessments) (30 October 2018), Art.
4 (“The interest rate applicable to the tax delgraped by the Deferment with Installment PaymemnPI
shall be 80% of the TIM (Moratorium Interest Rafa) the deferment period and of 80% of the TIM for
the Installment Payment Plan.”); CE-786, SUNAT, Approval of RAF Regime (SMT for Q4 20111&)
(18 August 2020), Art. 4 (“The interest rate apglite to the tax debt covered by the Deferment with
Installment Plan will be 40% of the default inténete for a deferment and/or installment planqmkt).

1251 Expert Report of Pablo Spiller and Carla Chavith34, 44, 84(a), n. 44, Figure 7.
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(b)  The US$36.9 million in outstanding amounts includbilities for:*?°%(i) 2006
general sales tax for services provided by nordesds and the related interest
accrued as of 19 October 20212 and {i) the additional PTU liabilitie$**

443. Dr. Spiller and Ms. Chavich converti) (SMCV’'s payments in Peruvian soles to
US dollars using the exchange rate prevailing @ dhte of payment according to the Peruvian
Superintendence of Banking, Insurance and Private Pensions Funds (the “SBS™);'***and (i) the
outstanding amounts due in Peruvian soles to Ufrdolsing the projected SBS exchange rate
prevailing on 19 October 2021>° Figure 6 below shows the US$1,207.6 million itatgaid and
outstanding amounts.

Figure 6: SMCV's Total Liabilities **’

450 Paid: 1170.6 426.3 Outstanding Liabilities: 36.9
Penalties and Statutory Interest: 616.4 Penalties and Statutory Interest: (.2
Royalties and New Taxes: 554.3 New Taxes: 36.7
Total:1207.6
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. Dr. Spiller and Ms. Chavich Offset SMCV’s Total Liabilities with US$242.4
Million in Mitigated Losses

444. Dr. Spiller and Ms. Chavich offset the total liatids resulting from Peru’s unlawful
conduct with the US$242.4 million in losses that @¥mitigated by: i) obtaining reimbursements

1252 Expert Report of Pablo Spiller and Carla ChavitB8, Figure 7, Appendix K.

Expert Report of Pablo Spiller and Carla Chavithl17 (“For GST NR 2006 amounts, the CPI applies
instead of the Statutory Interest since July 1452§iven that the assessments have been pendioig bef
the Tax Tribunal for more than 12 months.”).

Expert Report of Pablo Spiller and Carla Chavithl17, Figure 7, Appendix K.
Expert Report of Pablo Spiller and Carla Chavithl16.
Expert Report of Pablo Spiller and Carla Chavichl17.

Expert Report of Pablo Spiller and Carla Chavitl87, n. 117, Figure 7, (“We allocate amountsteel&o
Installment Interest, RAF Interest, and bank feaseld on whether they are attributable to Royalty an
SMT Assessments or the related penalties and Gitptimterest.”).

1253

1254
1255
1256

1257
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of the GEM payments for the Q4 2012 to Z)M3 period; and (ii) adopting a non-stabilized tax

depreciation schedufé®

(@) Dr. Spiller and Ms. Chavich account for the US$76illion in losses that SMCV
mitigated by obtaining GEM reimbursements for the 2D12 to Q4 2013 perid&®
They do so because, but for Peru’s unlawful condBMCV would not have been

entitled to reimbursement of GEM paymetfS.

(b) Dr. Spiller and Ms. Chavich calculate US$166.1 imillin losses that SMCV has
mitigated or will mitigate by adopting a tax depegion schedule applying non-
stabilized depreciation rates to the so-called ‘t@orator-related assets” beginning
in fiscal year 201¥°" Over time, this allows SMCV to recapture deprécia
deductions that it lost due to Peru’s refusal tovalSMCYV to depreciate assets at the
accelerated rate guaranteed by the Stability AgeeeH

iii. Dr. Spiller and Ms. Chavich Offset SMCV'’s Total Liabilities with US$158.5
Million in Tax Savings

445. Dr. Spiller and Ms. Chavich also offset SMCV’s (diabilities resulting from Peru’s

unlawful conduct with the US$158.5 million in Taxangs that SMCV has realized or will realize

because the final and enforceable Assessments iresabiuctions in SMCV'’s taxable income, which

is used to calculate Income Tax and PTU obligatféiisIf SMCV had not had to pay the final and

enforceable Assessments, its taxable income woalg bbeen higher resulting in increased Income
Tax and PTU obligation§*

446. As Dr. Spiller and Ms. Chavich have incorporatex liabilities in Peru into their

analysis, their valuation presents damages on @n-tak basis?®> Accordingly, Freeport requests

that to ensure full reparation the Tribunal awdnel compensation due to SMCV net of Peruvian taxes

1258

1259

1260

1261

1262

1263

1264

1265

Expert Report of Pablo Spiller and Carla Chavithg5(b), 87, Table 3, Appendix E.1.

Expert Report of Pablo Spiller and Carla Chavich, 9 88(a), Table 2, Table 3; Ex. CE-746 SUNAT,
Resolution No. 012 180 0018113/SUNAT (GEM for Q412D (18 December 2018) (approving and
ordering SMCV’s GEM reimbursement request); EX. CE-747, SUNAT, Resolution No. 012 180
0018114/SUNAT (GEM for 2013) (18 December 2018jnga

Expert Report of Pablo Spiller and Carla ChavigBg8(a), Table 3.

Expert Report of Pablo Spiller and Carla ChavitB8(b), Table 3, Appendix E.1.
SeeExpert Report of Pablo Spiller and Carla ChavicB8(b), Appendix E. 1.
Expert Report of Pablo Spiller and Carla ChavigtB9, Table 3.

Expert Report of Pablo Spiller and Carla ChavigB9.

Expert Report of Pablo Spiller and Carla ChauigB9.
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and order Peru to indemnify Freeport and SMCV wibpect to any Peruvian taxes imposed on the

Award 1%%®

iv. Dr. Spiller and Ms. Chavich Update SMCV'’s Lost CashFlows to the But-For
Dividend Distribution Dates

447. Dr. Spiller and Ms. Chavich assume that SMCV wdwdde invested the additional
cash it would have had, but for Peru’s unlawful dioet, in short-term securities until the dates that
would have distributed those amounts to its shades as dividend¥®’ As Dr. Spiller and Ms.
Chavich explain, damages to SMCV can be calculbiedssessing the lost cash flows to SMCV's
equity holders because there is no evidence thatsPenlawful conduct affected the value of a
SMCV’s debt'?®® They assess the lost value to SMCV'’s equity hsldesulting from Peru’s unlawful
conduct by modeling the additional amounts that M@uld have distributed as dividends but-for

Peru’s unlawful conducg®®

448. Dr. Spiller and Ms. Chavich are able to model SMEWut-for dividend distributions
by relying on SMCV’'s “well-established practice” dfistributing available cash holdings as
dividends, except “during years in which the compavas accumulating cash for major capital
investments.**’° They base the timing of SMCV's but-for dividenistdbutions on SMCV’s actual
dividend distribution histor{?’* As they explain, SMCV suspended dividend paymefrtsnt 2011
to 2017 due to the expansion of the Concentratdrtlae construction of a second concentrator” and
“resumed dividend distribution in April 2018*? Moreover, Dr. Spiller and Ms. Chavich observe
that SMCV suspended dividend payments in 2020 o@QVID-related uncertainty.®

449. Thus, Dr. Spiller and Ms. Chavich assume that:3JMCV would have distributed the
payments it made between 2012 and 2017 as dividenfigril 2018, when SMCV actually resumed
dividend distributions following the completion of the expansion; (ii) SMCV would have distributed
the payments it made in 2018 as dividends in April 2019; (iii) SMCV would have distributed the
payments it made in 2019 as dividends in April 20#dcause SMCV did not distribute dividends in
2020 due to COVIDrelated uncertainty; and (iv) SMCV would have distributed the payments it made

1266 See, e.gCA- 288 Rusoro Mining Ltd. v. Bolivarian Republic of VenelauICSID Case No.
ARB(AF)/12/5, Award, 22 August 2016 (Fernandez-Astoe Vicufia, Simma), 11 849, 853, 855 (declaring
“that compensation, damages and interest granttfdsidward are net of any taxes imposed by the
Bolivarian Republic and orders the Bolivarian Rdmuto indemnify Rusoro with respect to any
Venezuelan taxes imposed on such amounts” becaxise were computed on an after tax-basis).

1267 Expert Report of Pablo Spiller and Carla Chavith93-95(a).
1268 Expert Report of Pablo Spiller and Carla ChavigB3.

1269 Expert Report of Pablo Spiller and Carla ChavitB3.

1270 Expert Report of Pablo Spiller and Carla ChavigB3.

1211 Expert Report of Pablo Spiller and Carla Chavith93, 97.
1272 Expert Report of Pablo Spiller and Carla ChavigB3.

1213 Expert Report of Pablo Spiller and Carla ChavigB3, n. 128.
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in 2021, and the amounts outstanding as of 19 @cb21, as dividends in April 2022* Applying

the interest rate for short-term bank deposits Spiller and Ms. Chavich conclude that SMCV’s lost

cash flows would have earned US$5.8 million betwienpayment dates and the but-for dividend

distribution dates?”

450.

International investment authorities support Drill&ps and Ms. Chavich’s approach

to quantifying lost cash flows to equity.

(@)

(b)

(c)

The tribunal inDuke Energy v. Perassessed lost cash flows to equity based on
historical dividend practice¥® Unlike here, the tribunal's assessmentDinke
Energy featured more uncertainty than the Spiller-ChavRRbéport because the
tribunal awarded lost dividends basedfoture assessments that SUNAT had not yet
rendered for fiscal years running three years aher date of the award!’ By
contrast, here, not only are all of the Assessmentsvhich Dr. Spiller and Ms.
Chavich base their valuation final and enforceatiiey impose liabilities in precise

amounts, 97% of which SMCV has already paid.

The tribunal iNnTECO v. Guatemala, lassessed lost cash flows to equity by
calculating the lost revenues that a Guatemalactridiey utility suffered “from the
moment the high revenues would have been firsivedeuntil the moment when the
Claimant sold its share in” the utility’® Unlike the Spiller-Chavich Report, there is
no indication that th&'ECO I tribunal considered the utility'’s historical divinie

distribution practices.

In LG&E v. Argentina the tribunal assessed lost cash flows to equbeth on “the
amount of dividends that claimants would have nemgbibut for Argentina’s
breaches* Like Dr. Spiller and Ms. Chavich, the tribunabkointo account the
local gas distribution companies’ dividend disttibn history and practices and
assumed that “[e]ach company continued to applys#mee dividend policy” as it did
prior to Argentina’s first breach of the Bf®°

1274

1275

1276

1277

1278

1279

1280

Expert Report of Pablo Spiller and Carla ChavigBpb.

Expert Report of Pablo Spiller and Carla Chavith94, 95(a), Table 4.
SeeCA-149, Duke EnergyAward, 11 458, 473, 483.

SeeCA-149, Duke EnergyAward, 11 462, 483.

SeeCA-202, TECO Award, 742 (awarding US$21,100,552); id. at § 336 (“Mr. Kaczmarek used EEGSA’s
current and projected financial statements to tateuhe loss of free cash flow of the firm, antireated
EEGSA's cash flows loss between August 1, 2008 @otbber 21, 2010 at US$87 million. As a
consequence, Teco’s loss, given its 24.3 percakesh the company, was US$21,100,552.") (citations
omitted).

CA-139, LG&E Award, 1 58.
CA-139, LG&E Award, 1 61.
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V. Dr. Spiller and Ms. Chavich Update SMCV'’s Lost CashFlows to Present
Value as of 19 October 2021

451. Under the full reparation standard, Freeport igledtto recover damages adjusted to
present value as of the date of the Award. Hbeentost reasonable rate to apply to calculate ptese
value is SMCV’s cost of equity. Cost of equity is an equity investor’s opportunity cost of capital; it
represents the opportunity cost that an investarsoehen it makes a particular equity investm#tit.
SMCV'’s cost of equity is the rate of return tha #hareholders would require to justify making an
equity investment in SMCV¥® Peru's unlawful conduct has effectively causedC3Mto delay
dividend distributions to its shareholdéf$® SMCV’s cost of equity most accurately compensates
SMCV for the delay in dividend distributions resudf from the Government's unlawful conduct
because it is the rate of return that SMCV is nemlito pay to its shareholders to compensate them
for the delay in dividend distributiort$* A rate that is any lower than SMCV's cost of éguiill

not sufficiently compensate SMCV.

452. International investment authorities have constbterecognized that the appropriate
rate at which to update historical lost cash flasvthe claimant’s opportunity cost of capital ahdit
the cost of equity is the most appropriate ratecases exclusively involving lost cash flows to
equity*?® As the tribunal irPhillips v. Petroleos de Venezueaaplained, where the claimant “is a
supplier of capital for a project from which it @gied to receive certain cash flows . . . the adter

rate to be applied should measure the opporturst of capital,” otherwise “the principle of full

1281 SeeExpert Repr of Pablo Spiller and Carla Chavich, 9 96; CA-242, ConocoPhillips Petrozuata B.V.,
ConocoPhillips Hamaca B.V., and ConocoPhillips GafifParia B.V. v. Bolivarian Republic of Venezuela
(“ConocoPhillipsAward”), ICSID Case No. ARB/07/30, Award, 8 MarcB1® (Zuleta Jaramillo, Fortier,
Bucher), 1 813 (“The cost of equity of the Projestdhe minimum rate at which such investors would
have voluntarily reinvested additional monies ie Brojects.”) (citation omitted).

1282 Expert Report of Pablo Spiller and Carla ChavitBg.
1283 Expert Report of Pablo Spiller and Carla ChavitBs.
1284 Expert Report of Pablo Spiller and Carla ChavigBs.

1285 gee, e.gCA-242, ConocoPhillipsAward, 17 815-818 (awarding pre-award interest mtte reflecting cost
of equiy); CA-193, Phillips Petroleum Company Venezuela Limited andaZoPhillips Petrozuata B.V. v.
Petroleos de Venezuela, S.APhillips Petroleum Award”), ICC Case No. 16848/JRF/CA (C-
16848/JRF/CA), Final Award, 17 September 2012 (&erdGrigera Nadn, El-Kosheri), 11 294-300
(deciding to “apply the cost of equity as suggested by Claimants’ experts” as the applicable interest rate);
CA-140, VivendiAward II, 11 9.2.3, 9.2.7-9.2.8 (holding that “g]lobject of an award of interest is to
compensate the damage resulting from the fact thiaing the period of non-payment by the debtcg, th
creditor is deprived of the use and dispositionhat sum he was supposed to receive” and awardig p
award interest using “a reasonable proxy for therrethe Claimants could otherwise have earnechen t
amounts invested and lost”); CA-152, T. J. Senechal & J. Y. Gotandaterest as Damaged7 GOLUMBIA
J.TRANSNAT'L L. 491, 521 (2009) (“We advocate using the oppdtyucost approach, which provides for
interest to accrue at a rate in line with specifiarket realities with the interest award to be coumaled
on a yearly basis.”); id. at p. 524 (“However, for an investment disputelxing a private party, a claimant
may rightly select interest at its opportunity coktapital. This is particularly true for any pigb}-traded
or privately held businesses operating under agaimg concern.”).
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compensation would not be satisfiéd®® The tribunal further observed that “cost of eguit . is a
widely recognized method of determining the oppatiucost of the lost cash flows or incomes” and
awarded pre and post-award interest at the costjaty applicable to the projects that the claimant
invested int?®” Similarly, in ConocoPhillips v. Venezugléhe tribunal granted pre-award interest on
dividends the claimant lost as a result of Venezsetxpropriation of the claimants’ equity stakes i

three oil projects at the projects’ cost of eqlfty. As the tribunal explained,

the appropriate rate must be set at a level at hwhine
investor expects to retain a profit, by keeping #mount
corresponding to the dividends within the Proje&isch rate
should represent the sum of risks inherent in ttogeBt and
expressed in the form of a proportion of profit,imierest. It
represents the level at which the investor, alltoisc

considered, accepts to assume the investment sid=ying

the assessment of risks related to the Projecteradipn>®

453. Dr. Spiller and Ms. Chavich calculate SMCV'’s danmgs the present value of the
but-for dividends, updated or discounted from thefbr dividend distribution dates to 19 October
2021 at a rate equivalent to SMCV'’s cost of equitynpounded annuall§?® They update cash flows
that SMCV would have distributed as dividends asApfil 2018 at a rate of 8.6% during 2018,
SMCV’s cost of equity in that yeaf:® They update cash flows that SMCV would have itlisted as
dividends after April 2018 at a rate of 7.9%, SME\ost of equity in 2018? They also discount
dividend distributions that would have occurreceaft9 October 2021 at a rate of 7.895. Thus, as
shown in Table C below, they add to the nominal tash flows US$96.6 to reach a total damages
figure of US$909 million as of 19 October 2021"

1286 CA-193, Phillips PetroleumAward,  295. C.f. CA-140, Vivendi Award I, 1{ 9.2.3, 9.2.7-9.2.8
(reasoning that “[t]he object of an award of ingtris to compensate the damage resulting fromabe f
that, during the period of nonpayment by the deliter creditor is deprived of the use and dispasitf
that sum he was supposed to receive” and awardimgward interest using “a reasonable proxy for the
return the Claimants could otherwise have earnath®@mmounts invested and lost”).

1287 5eeCA-193, Phillips Petroleumiward, 1 294—-295.

1288 5eeCA-242, ConocoPhillipsAward, 19 71, 815-818.

1289 CA-242, ConocoPhillipsAward,  818.

1290 Expert Report of Pablo Spiller and Carla Chavith97-98.
1291 Expert Report of Pablo Spiller and Carla ChavigBg.

1292 Expert Report of Pablo Spiller and Carla ChavitBg.

1293 Expert Report of Pablo Spiller and Carla Chavith97-98.
1294 Expert Report of Pablo Spiller and Carla Chavitdhle 4.
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Table C: SMCV’s Damage$**®

Nominal Nominal Nominal Tax Nominal Net ieresgon Nominal Lost Dividend kR CERERES 1D

USD Million Short-Term Discountto ~ SMCV as of Oct

Payments Mitigation Savings Losses Cash Flows Payment Date

Deposits Oct 19, 2021 19, 2021

[h] =[] x

&l 1) [c] [d) = [a] + [b] + [e] el = [d]+ [e] o) Cost of Equity =7+
2012 2.2 - - 2.2 01 2.2 Apr-18 0.7 2.9
2013 13.8 - - 13.8 03 14.1 Apr-18 4.4 185
2014 110.1 - (9.3) 100.7 14 102.2 Apr-18 317 133.9
2015 35.3 - (5.7) 29.7 04 30.0 Apr-18 9.3 39.3
2016 31.7 - (5.8) 26.0 02 26.2 Apr-18 8.1 34.3
2017 109.9 (27.5) (7.0) 755 03 75.8 Apr-18 235 99.3
2018 53.6 (87.3) 26.0 (7.7) 01 (7.6) Apr-19 (1.6) (9.1)
2019 233.9 (5.2) (46.9) 181.8 18 1835 Apr-21 6.7 190.2
2020 153.7 (4.1) (18.3) 131.3 04 131.7 Apr-21 4.8 136.5
Jan 2021 - Oct 2021 426.3 - (83.3) 343.0 09 3439 Apr-22 (13.6) 3303
Outstanding Liabilities 37.0 - (8.2) 288 0.0 288 Apr-22 (1.1) 27.7
Nov 2021 - 2026 - (118.2) (0.0) (118.2) (0.1) (1183)  Apr-22 - Apr-27 23.6 (94.8)
Total 1,207.6 (242.4) (158.5) 806.7 5.8 8124 96.6 909.0

454. Post-award interest should also be calculated uSKEV's cost of equity, as the
same principles apply. Any delay by Peru in payting Award similarly has the effect of delaying
SMCV’s payment of dividends to its shareholdersccékdingly, post-award interest at SMCV'’s cost

of equity is necessary to ensure full reparation.

455. Dr. Spiller and Ms. Chavich demonstrate the reasiensss of their damages
assessment by calculating damages to SMCV undee@ ¢ash flows to the firm” methodology using
three alternative rates to update nominal losS@sSMCV’s WACC; (ii) Peru’s cost of debt; and
(iii) the rates that would apply to the reimbursemdnSMCV’s nominal lost cash flows under

Peruvian law (the “Reimbursement Approact®sf.

(@) SMCV’'s WACC. A firm's WACC is “the cost of raising funds froshareholders
and lenders for a typical company operating in\emjiindustry.***” International
investment authorities have recognized that the \WWAE the appropriate rate for
computing present value if, under the circumstamédbe case, it best represents the
claimant’s opportunity cost of capits®® Dr. Spiller and Ms. Chavich calculate a
WACC adjustment of US$206 million by updating egayment that SMCV made
as a result of Peru's unlawful conduct at SMCV’'s @@ from the date of each
payment to 19 October 202%¥° Accordingly, they assess damages to SMCV, as of
19 October 2021, in the amount of US$1,012.7 utteeiWACC approactt®

1295 Expert Report of Pablo Spiller and Carla Chavidhle 4.
129 Expert Report of Pablo Spiller and Carla Chavith100-105.

1297 CA-289, RREEF Infrastructure (G.P.) Limited and RREEF Pamepean Infrastructure Two Lux S.ar.l. v.
Kingdom of SpainlCSID Case No. ARB/13/30, Decision on Responisybénd on the Principles of
Quantum (Pellet, Volterra (dissenting in part dmeotgrounds), Nikken), 30 November 2018, ;58
alsoExpert Report of Pablo Spiller and Carla Chavich(g.

1298 CA-206, SAURAward, 1 296-300, 427-430.
1299 Expert Report of Pablo Spiller and Carla Chavith100, 104, 116, Table 1, Table 6, Table 9.
1300 Expert Report of Pablo Spiller and Carla Chavith100, 104, 116, Table 1, Table 6, Table 9.
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(b) Peru's Cost of Debt. Peru's unlawful conduct has effectively made SM@v
creditor of Peru, entitled to interest on its “cme” loan at a rate equivalent to Peru’s
cost of debt®®* Peru’s cost of debt “is directly observed in thbt capital markets,
which show the interest rate (yield to maturity) toaded, USD-denominated, Peru
Government bonds™® While it would not “fully compensate SMCV for its
opportunity cost of capital, using Peru’s borrowiage compensates SMCV for the
risk of Peru defaulting, similar to other lendehsatt extended voluntary loans to
Peru.% Using a rate lower than Peru’s cost of debt woekllt in a windfall to
Peru because it would have effectively obtainedaam ffrom SMCV at an interest rate
lower than the rate it would pay to borrow an eglémt amount on the markef?
For the same reason, a rate lower than Peru'sofalgbt would produce an incentive
for Peru to delay payment of the Award. Dr. Spidlad Ms. Chavich calculate a cost
of debt adjustment of US$84.8 million by updatiragle payment that SMCV made
as a result of Peru's unlawful conduct at Peru'st @i debt from the date of each
payment to 19 October 202¥> Accordingly, they assess damages to SMCV, as of
19 October 2021, in the amount of US$891.4 undectst of debt approach®

(c) Reimbursement Approach Under Peruvian law, SMCV would be entitled to
interest at statutorily determined rates on althaf lost cash flows it suffered as a
result of Peru’s unlawful conduct. Article 38 dktTax Code establishes the interest
that is due on excess payments of taxes, royajtiesalties, and Statutory Interest
(the “Reimbursement Rate’°’ The Reimbursement Rate is the same as the
Statutory Interest rate, except for amounts thalN&U has not assessed, in which
case it is approximately half of the Statutory tagt rat¢**®® The Tax Code does not
regulate the interest rate that would be applicabléhe additional employee profit
sharing liabilities that SMCV suffered as a resiilthe Income Tax AssessmehtS.

For those amounts, SMCV would be entitled to irgeia the “legal interest rate”

1301

1302

1303

1304

1305

1306

1307

1308

1309

Expert Report of Pablo Spiller and Carla Chavthip4, n. 135.

Expert Report of Pablo Spiller and Carla Chavithl 35.

Expert Report of Pablo Spiller and Carla Chavghp4.

Expert Report of Pablo Spiller and Carla Chavhp4.

Expert Report of Pablo Spiller and Carla Chavifh,L00, 104, 116, Table 1, Table 6, Table 9.
Expert Report of Pablo Spiller and Carla Chavifh,L00, 104, 116, Table 1, Table 6, Table 9.

CA-14, Peruvian Tax Code, Peruvian Tax Code, SupremeeBé¢o. 133-2013-EF (22 June 2013), Article
38, Hernandez 11 47-50.

CA-14, Peruvian Tax Code, Peruvian Tax Code, SupremeeBé¢o. 133-2013-EF (22 June 2013), Article
38, CE-860, Superintendency of Banking, Insurance and AFRk&td iability Interest Rates as of 18
October 2021https://www.sunat.gob. pe/indicestasas/tim.html; Hernandez, Y 47-50.

Hernandez, 1Y 47-50.
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established by the Peruvian Civil Cod®&. Dr. Spiller and Ms. Chavich calculate an
adjustment of US$121.3 million by updating SMC\Wst cash flows at the rates that
would be applicable to those amounts under Peruldea>'' Accordingly, they

assess damages to SMCV, as of 19 October 202ie mnmhount of US$928 under the

Reimbursement Approacf?

456. Thus, Dr. Spiller's and Ms. Chavich’'s calculatiohdamages by assessing nominal
lost cash flows to equity and adjusting those dsiss to present value using SMCV'’s cost of equity
is eminently reasonable. It produces values wighimthe range of the values derived from applying
the three alternative rates under the “free cashsfito the firm” methodology. In fact, as refletia
Table D below, the present value adjustments base8MCV'’s cost of equity are lower than those

calculated using SMCV's WACC or the reimbursemertés applicable under Peruvian law.

Table D: Main Claim — Summary of Damages

Main Claim
USD Million Nominal As of October
19, 2021
Approach
FCFE (Updated/Discounted @ Cost of Equity)* 806.7 909.0

FCFF (Discounted @ WACC)**

- Updated @ WACC 806.7 1,012.7

- Updated @ Peru's Cost of Debt 806.7 891.4

- Updated @ Reimbursement Rates 806.7 928.0

2. In the Alternative, Even if the Stability AgreementDid Not Cover the Entire Mining

Unit, SMCV Has Suffered US$682.1 in Damages, astbie Date of This Memaorial

457. In the alternative, even on Peru’'s flawed theogt tBMCV had to pay royalties and
new taxes because it was entitled to stability dolythe investments set forth in the investment
program in the 1996 Feasibility Study, SMCV hadl stiffered damages. In particulai) Peru
should have waived the extraordinarily punitive gléas and interest because, at a minimum, the
correct interpretation of the laws that Peru bakedassessments of royalties and taxes on wascsubje

1313

to reasonable doubt; > (ii) Peru should have fully reimbursed SMCV for GEMemayments that

SMCV made based on the understanding that theliBtakgreement protected the entire Cerro Verde

1310 CA-39, Peruvian Civil Code, Legislative Decree No. 295 (24 July 1984), Articles 1245, 1264; Ex. CE-

860, Superintendency of Banking, Insurance and AFP, Btdrlability Interest Rates as of 18 October
2021, https://www.sbs.gob.pe/app/pp/Estadisticad32dEtal/Paginas/TIPasivaMercado.aspx?tip=B.

Expert Report of Pablo Spiller and Carla Chaviti05, Table 1, Table 6, Table 9.
Expert Report of Pablo Spiller and Carla Chaviti05, Table 1, Table 6, Table 9.
1313 See suprg§ I11.3; IV.B.3.

1311

1312
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Mining Unit from royalties and new taxes;">**

and (i) Peru arbitrarily imposed various liabilities on
SMCYV that are inconsistent with Peru’s flawed iptetation of the Stability Agreement, as well as
Peruvian and international 1a#> Dr. Spiller and Ms. Chavich conclude that, evethée Stability
Agreement did not apply to SMCV'’s entire Cerro \é&eiining Unit, SMCV has suffered US$682.1
million in damages, as of 19 October 2021, duedaiu® breaches of the Stability Agreement and the

TPA®

458. First, Dr. Spiller and Ms. Chavich conclude that Perengfully imposed US$699.3

million in total liabilities on SMCV under the Alteative Claim scenarit’*’

(@) Dr. Spiller and Ms. Chavich calculate $616.6 millim nominal losses to SMCV
resulting from Peru’s arbitrary refusal to waivenplties and interest’® As the
Spiller-Chavich Report shows, this figure accoufais over 50% of the liabilities
resulting from the Peru’s unlawful conduét® The liabilities corresponding to
penalties and interest include US$616.4 milliop&id amounts and US$0.2 million

in outstanding amountg?°

(b) Dr. Spiller and Ms. Chavich calculate US$63.8 miiliin nominal losses to SMCV
resulting from Peru’s arbitrary refusal to reimbuthe GEM payments that SMCV
made for the Q4 2011 to Q3 2012 period based onriberstanding that the Stability
Agreement protected the Cerro Verde Mining Unitfrooyalties and new taxé&!
They convert the unreimbursed GEM overpayments frBeruvian soles to
US dollars at the exchange rate prevailing on 2guAu 2019, the date on which
SUNAT's denial of SMCV's GEM reimbursement requds¢came final and
enforceable!®?? They assume that interest would have accrued en GEM
overpayments from the date of the respective paignentil 23 August 2019 at
SUNAT’s reimbursement rate of 0.5% per month ajglie at the timé&*

1314 See suprg§ I11.P; IV.B.4.

1315 see supré I11.Q.

1316 Expert Report of Pablo Spiller and Carla Chaviths, 114-116, Table 1, Table 7, Table 8.
1317 Expert Report of Pablo Spiller and Carla Chavith107(a)-(c), 109, 111, Table 7, Table 8.
1818 Expert Report of Pablo Spiller and Carla Chavithp8, Figure 8, Table 7.

1319 Expert Report of Pablo Spiller and Carla Chavit87. Compareid. { 108, Figure 8, Table 5@ijth id. at
Figure 7, Table 3.

Expert Report of Pablo Spiller and Carla Chaviglyure 8.

1321 Expert Report of Pablo Spiller and Carla Chavigt,12, Table 7CE-218 SUNAT Resolution No. 012-
180-0018640/SUNAT (GEM 4Q 2011-Q3 2012) (4 Marcti ®0

1322 Expert Report of Pablo Spiller and Carla Chaviph12.
1323 Expert Report of Pablo Spiller and Carla Chavith12.

1320
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(c) Dr. Spiller and Ms. Chavich calculate US$18.8 miiliin nominal losses to SMCV
due to Peru's arbitrary failure to apply the StapilAgreement to the Leaching
Facility.”®** As explained in Section 1Il.Q above, in the 208043 Income Tax,
TTNA, AIT, and Complementary Mining Pension Funds@éssments, Peru failed to
consistently apply the arbitrary distinction betweSMCV's stabilized and non-
stabilized operations that it applied in other asseents and instead arbitrarily
calculated those assessments assuming that thiitiagreement did not apply to
SMCV at all***®

459. As with the Main Claim, Dr. Spiller and Ms. Chavidonvert: {) amounts that
SMCYV paid in Peruvian soles to US dollars using 8BS exchange rate prevailing on the date of

payment; and (i) outstanding amounts at the SBS exchange rataifirgvon 19 October 202132

460. SecondDr. Spiller and Ms. Chavich calculate US$630.8iom in lost cash flows to
SMCYV under the Alternative Claim scenalfé’ Consistent with the approach that they adoptHer
Main Claim, they do so byi)(deducting from the total liabilities the US$5.8llion in losses that
SMCYV has mitigated or will mitigate by adoptingax tdepreciation schedule applying non-stabilized
depreciation rates to the so-called “Concentrahred assets;” (i) deducting from the total liabilities
the US$66.9 million in Tax Savings that SMCV haslized or will realize by discharging the
liabilities that Peru wrongfully imposed;***® and {ii) adding to the total liabilities the US$3.9 mitio
they conclude SMCV would have earned on the losh dbows by investing them in short-term

securities until the but-for dividend distributidates:*?°

461. Finally, Dr. Spiller and Ms. Chavich adjust the US$630i8ion to a present value
by updating or discounting the lost cash flows fridme but for dividend distribution dates to 19
October 2021 at SMCV's cost of equif§’ As shown in Table E below, they calculate a afst
equity adjustment in the amount of US$51.6, resglth damages to SMCV of US$682.1 million for
the Alternative Claim as of 19 October 2021.

1324 Expert Report of Pablo Spiller and Carla Chavith10, Table 7.

1325 See alsdExpert Report of Pablo Spiller and Carla Chavidh1€/9-110.

1326 Expert Report of Pablo Spiller and Carla Chavithl44.

1327 Expert Report of Pablo Spiller and Carla Chavidhle 8.

1328 Expert Report of Pablo Spiller and Carla Chavith07(d)-(e), Table 7.

1329 Expert Report of Pablo Spiller and Carla Chavith94, 95(a), 115, Table 7.
1330 Expert Report of Pablo Spiller and Carla Chavidhle 8.
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Table E: SMCV’s Damages for the Alternative Claint***

Nominal Update/

Nominal Nominal Nominal Nominal Net Interest on Damages to SMCV

USROS Payments Mitigation ~ Tax Savings Losses Short-Term Deposits Lo's::o(ivassh glcsrcf;nzro?l as of Oct 19, 2021
[a] [b] [c] [d] = [a] + [b] + [c] [e] [fl = [d] + [e] [a] [hl = f] +[g]

2012 13 - - 13 0.0 13 0.4 17

2013 10.5 - - 10.5 0.2 10.7 33 14.0

2014 51.2 - 6.2 45.0 0.6 45.6 142 59.8

2015 20.9 - 3.4 175 0.2 17.8 55 233

2016 18.8 - 3.4 153 0.1 155 4.8 20.3

2017 60.6 (0.5 (3.0 57.1 0.2 57.3 17.8 75.1

2018 32.0 (1.0) (15) 295 0.2 29.8 6.2 35.9

2019 181.1 (0.5 (34.6) 146.0 14 147.4 5.4 152.8

2020 84.3 (0.5 (10.8) 73.0 0.2 73.2 27 75.9

Jan 2021 - Oct 2021 236.8 - (3.6) 233.2 0.6 233.7 9.2) 2245
Outstanding Liabilities 18 - (0.4) 1.4 0.0 1.4 (0.1) 13

Nov 2021 - 2026* - 3.2 - 3.2 (0.0) 3.2 0.6 (2.6)

Total 699.3 (5.8 (66.9) 626.6 3.9 630.5 51.6 682.1

462. As they have done for Main Claim, Dr. Spiller and.MChavich demonstrate the
reasonableness of their damages assessment faltéheative Claim. As reflected in Table F below,
their valuation for the Alternative Claim is welithin the range of values derived from applying the

three alternative rates under the “free cash flmbe firm” methodology.

Table F: Alternative Claim — Summary of Damages**?

Alternative Claim

USD Million Nominal As of October
19, 2021
Approach
FCFE (Updated/Discounted @ Cost of Equity)* 626.6 682.1

FCFF (Discounted @ WACC)**

- Updated @ WACC 626.6 747.2

- Updated @ Peru's Cost of Debt 626.6 668.5

- Updated @ Reimbursement Rates 626.6 690.6
C. FREEPORT IS ENTITLED TO ARBITRATION COSTS AND EXPENSES

463. The principle of full reparation also requires taeeport be compensated for the
costs of the arbitration proceedings and its legglenses. Article 10.26.1 of the TPA authorizes the
Tribunal to “award costs and attorney's fees inoetance with [Chapter 10, Section B] and the
applicable arbitration rules®? Article 61(2) of the ICSID Convention grants thébunal discretion

to assess costd®* International tribunals have increasingly exexdighat discretion to award the

1381 Expert Report of Pablo Spiller and Carla Chavitdble 8.
1332 Expert Report of Pablo Spiller and Carla Chavidhle 9.
1333 CA-10, TPA, Art. 10.26.1.

1334 CA-22, April 2006, ICSID Convention, Regulations and &yl Art. 61(2) (“In the case of arbitration
proceedings the Tribunal shall, except as the gmdtherwise agree, assess the expenses incurtbd by
parties in connection with the proceedings, andl stexide how and by whom those expenses, the fees
and expenses of the members of the Tribunal andhmges for the use of the facilities of the Cestrall
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prevailing party its portion of the costs of theiaation and the reasonable costs it incurs tdicate

its rights, including legal and expert féd%. Freeport will submit a statement of its fees aosts at

an appropriate time, as the Tribunal may order.

1335

be paid.”); Rule 28(1) (“[T]he Tribunal may . . . decide . . . the portion which each party shall pay . . . of
the fees and expenses of the Tribunal and chagyakd use of the facilities of the Centre . . attthe

related costs (as determined by the Secretary-@¢radrall be borne entirely or in a particular ghhy
one of the parties.”).

See, e.g.CA-225, Tenaris S.A. & Talta —Trading y Marketing Socieglddnipessoal LDA v. Bolivarian
Republic of VenezueldCSID Case No. ARB/12/23, Award, 12 December 2QEérnandez-Armesto,
Gbmez Pinzbn, Stern), 1845 (“The Arbitral Tribumall apply the rule that costs follow the eventthe

two major cost categories: on the one hand, thesCalthe Proceeding and, on the other Defense
Expenses.”).
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464.

VI. REQUESTED RELIEF

Freeport and SMCV are entitled to be restored ¢osituation they would have been

in but for Peru’'s breaches of the Stability Agreatreend the TPA. To this end, Freeport respectfully

requests the Tribunal to issue an award:

A.

B.

C.

465.

Declaring that Peru breachthe Stability Agreement;
Declaring that Peru breached Article 10.5 of the TPA;

Ordering Peru to pay monetary damages to SMCV iamaount that would wipe out
all the consequences of Peru’s illegal acts, vaatddS$909 million as of 19 October

2021, and subject to updating closer to the datheoPward (the “Main Claim”).

In the alternative to C, ordering Peru to pay manetdamages to SMCV in an
amount that would wipe out all the consequenceBenfl’'s arbitrary failure to waive
penalties and intest in breach of Article 10.5 of the TPA; arbitrary refusal to
reimburse SMCV for the Q4 2011 to Q3 2012 GEM pawts in breach Article 10.5
of the TPA; and arbitrary failure to apply the non-stabilized regime to assets and
activities that enjoyed stability even under Pemwen flawed interpretation of the
Stability Agreement, valued at US$682.1 millioncdsl9 October 2021, and subject
to updating closer to the date of the Award (théémative Claim”).

Ordering Peru to pay annually compounding post-dwaterest on Freeport's and
SMCV'’s damages and losses at a rate equal to SME&$tsof equity running from

the date of the Award to the date full payment of those amounts is made;

Ordering Peru to pay all the costs of the arbibrgtas well as Freeport’s and SMCV's
attorneys’ fees and expenses in an amount to le¥ndieted by such means as the

Tribunal may direct;

Declaring that all amounts paid by Peru are netrgf Peruvian taxes or other fiscal
obligations and ordering Peru to indemnify Freepod SMCV with respect to any

Peruvian tax imposed on such amounts; and

Ordering any other such relief as the Tribunal rdagm just and appropriate in the

circumstances.

Freeport reserves its rights to amend or supplerttéat Memorial, including the

requested relief and the amounts claimed, and ¢k fiether relief for additional breaches arising

from Peru’s past, present, or future conduct.
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Annex A

ADMINISTRATIVE PROCEEDINGS

Tax Tribunal

Tax Tribunal

SUNAT . Denial of Denial of
) Principal Penalty and Total Asssggirgn ¢ Confirmation T;isr{;ﬁll:il::lal Reque§t for Request for
Claim Interest . of Assessment . Expansion or Interest
(USS) (US9) Notified to . Notified to . . .
(USS) SMCV Notified to SMCV Clarification Recalculation
SMCV Notified to Notified to
SMCV SMCV
Royalties
2006-2007 Royalty Case 32,343,086 16,353,899 48,696,985 18/08/09" 22/04/10° 20/06/13° 23/07/13* --
2008 Royalty Case 37,403,742 19,614,043 57,017,785 17/06/10° 17/02/11° 20/06/13" 23/07/13" --
2009 Royalty Case 38,734,584 19,405,827 58,140,411 08/07/11° 26/12/11"° 01/10/18" -- 11/01/19"
2010-2011 Royalty Case 80,150,693 76,558,770 156,709,463 13/04/16" 01/03/17" 19/09/18" -- 11/01/19'°
Q4 2011 Royalty Case 7,525,005 7,807,319 15,332,324 18/01/18" 30/10/18" 05/12/19" -- --
2012 Royalty Case 35,439,580 34,831,659 70,271,239 18/04/18°° 23/01/19°" -- -- --
2013 Royalty Case 26,101,164 23,335,189 49,436,354 10/10/18% 29/05/19% -- -- --
Taxes
Income Taxes
2006 Income Tax 4,762,424 7,485,101 12,247,525 03/06/11% 11/04/12% 19/11/18% -- --
2006 Income Tax 27 1
Additional Penalties - 31,705 31,705 03/06/11 - - - -
2007 Income Tax 1,753,323 1,733,861 3,487,183 11/04/12% 18/02/13% 19/11/18%° - -
2007 Income Tax 31
Additional Penalties - 48,677 48,677 11/04/12 - - - -
Withdrawal
2008 Income Tax 5,605,501 5,635,351 11,240,852 02/09/13** 10/06/14% confirmed - -
17/03/21*
2008 Income Tax 35
Additional Penalties - 69,250 69,250 02/09/13 - - - -
36 Confirmation of
2009 Income Tax and 30/10/14 38 27/02/20
Additional Income Tax 36,955,876 36,849,876 73,805,752 27/11/14 (AIT)”’ 07/08/15 withdrawal - -
pending®

2009 Income Tax ~ 48,422 48422 | 27/11/14° ~ -- - -

Additional Penalties

1

Unless otherwise noted, SMCV challenged the “Additional Penalties” related to certain tax assessments in the same proceedings as the underlying assessments.




Tax Tribunal

Tax Tribunal

SUNAT . Denial of Denial of
Princinal Penalty and Total Asssgi\slﬁgn ¢ Confirmation T;:srf;ll‘:ll:il::lal Request for Request for
Claim P Interest . of Assessment . Expansion or Interest
(USS) (USS) Notified to . Notified to . . .
(USS) SMCV Notified to SMCV Clarification Recalculation
SMCV Notified to Notified to
SMCV SMCV
Confirmation of
2010 Income Tax and 41 4 27/02/20
Additional Tncome Tax 37,269,551 34,232,615 71,502,166 13/02/15 06/11/15 withdrawal -- --
: 43
pending
2010 Income Tax 44
Additional Penalties - 46,750 46,750 23/02/15 - N - -
Confirmation of
2011 Income Tax and 45 46 27/02/20
Additional Tncome Tax 26,234,643 43,886,909 70,121.552 15/11/17 22/08/18 withdrawal - -
47
pending
2011 Income Tax 48
Additional Penalties - 34,583 34,583 1511117 N - - -
Withdrawal
2012 Income Tax 29,587,162 42,541,966 72,129,128 29/11/19% confirmed - - -
13/11/2020%
2012 Income Tax 51
Additional Penalties - 41,994 41,994 29/11/19 N - - -
.. Withdrawal
%012 Additional Income 910,815 912,637 1,823,452 29/11/19% confirmed ~ - -
ax 14/05/2020°
2013 Income Tax 5,819,715 11,356,593 17,176,308 30/12/20° -- -- -- --
2013 Income Tax 55
Additional Penalties B 24,173 24,173 30/12/20 B - - -
%2;3 Additional Income 401,908 400,088 801,996 |  30/12/20% - - - -
General Sales Taxes
2005 General Sales Tax 30,432 55,004 85,435 30/12/09°" 25/11/10% 19/11/18” -- --
Withdrawal
2005 General Sales Tax on 791,363 665,160 1,456,524 30/12/09% 22/10/10°" confirmed — —
Non-Residents 29/09/202
2006 General Sales Tax 25,181 41,745 66,926 30/12/10% 24/08/11% 19/11/18% -- --
Confirmation of
2006 General Sales Tax on 200,170 143,106 343277 | 30/12/10% 28/10/117 2712120 - -
Non-Residents withdrawal
pending®®




Tax Tribunal

Tax Tribunal

SUNAT SUNAT. Tax Tribunal Denial of Denial of
Ao Penalty and Confirmation ] Request for Request for
Claim Principal Interest Total Assessment of Assessment Resolution Expansion or Interest
(USS) (USS) Notified to . Notified to . . .
(USS) SMCV Notified to SMCV Clarification Recalculation
SMCV Notified to Notified to
SMCV SMCV
2007 General Sales and 580,009 412,413 992,424 | 29/12/11% 12/10/12" 21/11/18" - -
Additional Income Tax
Confirmation of
2008 General Sales and 7 73 27/2/20
Additional Income Tax 758,740 517,591 1,276,331 27/12/12 04/11/13 withdrawal -- --
pending”*
Confirmation of
2009 General Sales Tax 46,530 66,231 112,760 30/12/137 14/11/147¢ 2712120 - -
withdrawal
pending”’
2009 General Sales Tax 78
Additional Penalties - 31,257 31,257 30/12/13 N - - -
Confirmation of
2010 General Sales Tax 13,171 17,775 30,945 | 24/06/14" 09/06/15% 272120 . .
withdrawal
pending®’
2010 General Sales Tax 82
Additional Penalties - 31,257 31,257 24/06/14 N - - -
Confirmation of
2011 General Sales Tax 83 84 27/2/20
Additional Penalties - 17,016 17,016 10710717 18/07/18 withdrawal - -
pending®
Temporary Tax on Net
Assets
2009 Temporary Tax on 86 87 Withdrawal
Net Assets 6,398,519 2,287,095 8,685,614 30/12/13 15/09/14 confirmed -- --
03/03/20%
2010 Temporary Tax on 89 90 Withdrawal
Net Asset 5,763,856 2,248,729 8,012,585 14/08/15 16/03/16 confirmed -- --
CL ASSELS 09/03/20°"
2011 Temporary Tax on 9 Withdrawal
Net Assets 6,332,458 2,448,761 8,781,219 27/07/16 -- conﬁrmeg -- --
03/03/20
2012 Temporary Tax on 7529051 | 3,121,545 | 10,650,596 o - - - -
Net Assets




Tax Tribunal Tax Tribunal
SUNAT SUNAT. Tax Tribunal Denial of Denial of
Ao Penalty and Confirmation ] Request for Request for
q Principal Total Assessment Resolution .
Claim Interest . of Assessment 5 Expansion or Interest
(USS) (USS) Notified to . Notified to . . .
(USS) SMCV Notified to SMCV Clarification Recalculation
SMCV Notified to Notified to
SMCV SMCV
Withdrawal
21/11/19% confirmed
2013 Temporary Tax on 19/07/2018"” 14/05/20%
Net Assets 10,565,722 10,178,705 20,744,428 03/10/17% (Penalties) - -
(Penalties) 07/01/2019%°
(Penalties)
Special Mining Tax
&‘i‘nzigé 1{2}?12 Special 37,395,955 | 29,223,859 | 66,619,813 |  18/01/18'® 30/10/18" 30/07/19' - -
2013 Special Mining Tax 23,587,207 17,036,875 40,624,082 10/10/18' 29/05/19™ -- -- --
Complementary Mining
Pension Fund
Withdrawal
iﬁl ?ncolfelﬁﬁgf;;a;dy 3,786,600 3,141,363 6,927,962 |  24/12/19'% confirmed - - -
£ 14/05/20'%°
Note: Nominal amounts as of the date of the initial assessment with amounts in Peruvian soles converted to U.S. dollars at the exchange rate prevailing on that date.
Claim Principal Interest Total SMCYV Reimbursement Reimbu?‘:fjni:t Denial SUNAT Request for
(USS) (USS) USS Request . Reconsideration Denial Notified
1 Notified
Q42011-3Q 2012 GEM 45,557,595 18,234,785 63,792,380 28/12/18™7 22/03/19' 01/08/19'”

Note: Nominal amount as of 28 December 2018 converted from Peruvian soles to U.S. dollars at the exchange rate prevailing on that date.

" Ex. CE-31, SUNAT, Assessment Nos. 052-003-0005174, 052-003-0005187, 052-003-0005188, 052-003-0005175 to 052-003-0005186 (2006-2007 Royalty Assessment) (17
August 2009) (notified to SMCV 18 August 2009); Ex. CE-31, SUNAT, Fine Assessments Nos. 052-002-0003607 to 052-002-0003631 (2006-2007 Royalty Assessment) (17
August 2009) (notified to SMCV 18 August 2009).

? Ex. CE-38, SUNAT, Resolution No. 055-014-0001290 (2006-2007 Royalty Assessment) (31 March 2010) (notified to SMCV 22 April 2010).

? Ex. CE-88, Tax Tribunal, Resolution No. 08997-10-2013 (2006-2007 Royalty Assessment) (30 May 2013) (notified to SMCV 20 June 2013).

* Ex. CE-91, Tax Tribunal, Resolution No. 11667-10-2013 (2006-2007 Royalty Assessment) (15 July 2013) (notified to SMCV 23 July 2013).




’ Ex. CE-39, SUNAT, Royalty Assessment Nos. 052-003-0006092 to 052-003-0006103 (2008 Royalty Assessment) (1 June 2010) (notified to SMCV 17 June 2010); Ex. CE-39,
SUNAT, Fine Assessment Nos. 052-002-0004037 to 052-002-0004057 (2008 Royalty Assessment) (1 June 2010) (notified to SMCV 17 June 2010).

% Ex. CE-46, SUNAT, Resolution No. 055-014-0001394 (2008 Royalty Assessment) (31 January 2011) (notified to SMCV 17 February 2011).
" Ex. CE-83, Tax Tribunal, Decision, No. 08252-1-2013 (2008 Royalty Assessment) (21 May 2013) (notified to SMCV 20 June 2013).
¥ Ex. CE-92, Tax Tribunal, Resolution No. 11669-1-2013 (2008 Royalty Assessment) (15 July 2013) (notified to SMCV 23 July 2013).

? Ex. CE-54, SUNAT, Royalty Assessment Nos. 052-003-0007274 to 052-003-0007285 (2009 Royalty Assessment) (27 June 2011) (notified to SMCV § July 2011); Ex. CE-54,
SUNAT Fine Assessment Nos. 052-002-0004716 to 052-002-0004739 (2009 Royalty Assessment) (27 June 2011) (notified to SMCV § July 2011).

' Ex. CE-58, SUNAT, Resolution No. 055-014-0001495 (2009 Royalty Assessment) (21 December 2011) (notified to SMCV 26 December 2011).

"' Ex. CE-188, Tax Tribunal, Resolution No. 06141-2-2018 (2009 Royalty Assessments) (15 August 2018) (notified to SMCV 1 October 2018).

12 Ex. CE-213, Tax Tribunal, Resolution No. 00019-Q-2019 (2009 Royalty Assessments) (4 January 2019) (notified to SMCV 11 January 2019).

" Ex. CE-142A, SUNAT, Assessment Resolution Nos. 052-003-0014011 to 052-003-0014015, 052-003-0014020 to 052-003-0014022, 052-003-0014024, 052-003-0014026 to
052-003-0014028 (2010-2011 Royalty Assessments) (13 April 2016) (notified to SMCV 13 April 2016); Ex. CE-142B, SUNAT, Assessment Resolution Nos. 052-003-0014016 to
052-003-0014019, 052-003-0014023, 052-003-0014025, 052-003-0014029 to 052-003-0014031 (2010-2011 Royalty Assessments) (13 April 2016) (notified to SMCV 13 April
2016); Ex. CE-688, SUNAT, Fine Resolution No. 052-002-0006603 to 052-002-0006645 (2010-2011 Royalty Assessments) (13 April 2016) (notified to SMCV 13 April 2016).
4 Ex. CE-150, SUNAT, Resolution No. 0150140013036 (2010-2011 Royalty Assessment) (29 December 2016) (notified to SMCV on 1 March 2017)

"> Ex. CE-194, Tax Tribunal, Resolution No. 06575-1-2018 (2010-2011 Royalty Assessments) (28 August 2018) (notified to SMCV 19 September 2018).

' Ex. CE-214, Tax Tribunal, Resolution No. 00036-Q-2019 (2010-2011 Royalty Assessments) (7 January 2019) (notified to SMCV 11 January 2019).

' Ex. CE-700, SUNAT, Assessment No. 012-003-009285 (Q4 2011 Royalty Assessment) (29 December 2017) (notified to SMCV 18 January 2018); Ex. CE-701, SUNAT, Fine
Resolution No. 012-002-0031073 (Q4 2011 Royalty Assessments) (29 December 2017) (notified to SMCV 18 January 2018); Ex. CE-702, SUNAT Fine Resolution No. 012-002-
0031074 (Q4 2011 Royalty Assessment) (29 December 2017) (notified to SMCV 18 January 2018).

'8 Ex. CE-200, SUNAT, Resolution No. 0150140014440 (Q4 2011 Royalty Assessment) (12 October 2018) (notified to SMCV on 30 October 2018).

' Ex. CE-269, Tax Tribunal Resolution No. 10574-9-2019 (Q4 2011 Royalty Assessment) (18 November 2019) (notified to SMCV 5 December 2019).

2 Ex. CE-176, SUNAT, Assessment No. 012-003-0094883 to No. 012-003-0094886 (2012 Royalty Assessment) (28 March 2018) (notified to SMCV 18 April 2018); Ex. CE-176
D-K, SUNAT, Fine Resolutions No. 012-002-0031322 to No. 012-002-0031329 (2012 Royalty Assessment) (28 March 2018) (notified to SMCV 18 April 2018).

2l Ex. CE-215, SUNAT, Resolution No. 0150140014560 (2012 Royalty Assessment) (11 January 2019) (notified to SMCV 23 January 2019).

5



2 Ex. CE-195, SUNAT, Assessment No. 012-003-0099082 to 012-003-0099085 (2013 Royalty Assessment) (28 September 2018) (notified to SMCV 10 October 2018); Ex. CE-
873, SUNAT, Fine Resolutions No. 012-002-0031710 to No. 012-002-0031717 (2013 Royalty Assessment) (28 September 2018) (notified to SMCV 10 October 2018).

» Ex. CE-220, SUNAT, Resolution No. 0150140014816 (2013 Royalty Assessment) (28 May 2019) (notified to SMCV 29 May 2019).

* Ex. CE-51, SUNAT, Assessment No. 052-003-0007147 (Income Tax for 2006) (27 May 2011) (notified to SMCV 3 June 2011); Ex. CE-52, SUNAT, Fine Assessment No.
052-002-0004617 (Income Tax for 2006) (26 May 2011) (notified to SMCV 3 June 2011).

3 Ex. CE-69, SUNAT, Resolution No. 055-014-0001556 (Income Tax for 2006) (30 March 2012) (notified to SMCV 11 April 2012).
%% Ex. CE-191, Tax Tribunal, Resolution No. 06367-2-2018 (Income Tax for 2006) (22 August 2018) (notified to SMCV 19 November 2018).
7 Ex. CE-50 SUNAT, Fine Assessment No. 052-002-0004614 to 052-002-0004616 (Income Tax for 2006) (26 May 2011) (notified to SMCV 3 June 2011).

% Ex. CE-66, SUNAT, Assessment No. 052-003-0008345 (Income Tax for 2007) (28 March 2012) (notified to SMCV 11 April 2012); Ex. CE-67, SUNAT, Fine Assessment No.
052-002-0005166 (Income Tax for 2007) (28 March 2012) (notified to SMCV 11 April 2012).

¥ Ex. CE-77, SUNAT, Resolution No. 055-014-0001701 (Income Tax for 2007) (25 January 2013) (notified to SMCV 18 February 2013).
% Ex. CE-192, Tax Tribunal, Resolution No. 06369-2-2018 (Income Tax for 2007) (22 August 2018) (notified to SMCV 19 November 2018).
1 Ex. CE-68, SUNAT, Fine Assessment No. 052-002-0005167 to 052-002-0005168 (Income Tax for 2007) (28 March 2012) (notified to SMCV 11 April 2012).

2 Ex. CE-95, SUNAT, Assessment No. 052-003-0010790 (Income Tax for 2008) (21 August 2013) (notified to SMCV 2 September 2013); Ex. CE-94, SUNAT, Fine Assessment
No. 052-002-0005884 (Income Tax for 2008) (19 August 2013).

* Ex. CE-109, SUNAT, SUNAT Resolution No. 0550140001907 (Income Tax for 2008) (30 May 2014) (notified to SMCV 10 June 2014).

** Ex. CE-253, SMCV, Withdrawal of Challenge (Income Tax for 2008) (27 February 2020); Ex. CE-804, Tax Tribunal, Resolution No. 01733-5-2021 accepting partial
withdrawal (Income Tax for 2008) (23 February 2021) (notified to SMCV 17 March 2021).

» Ex. CE-93, SUNAT, Fine Assessment No. 052-002-0005882 to 052-002-0005883 (Income Tax for 2008) (19 August 2013) (notified to SMCV 2 September 2013); Ex. CE-661,
SUNAT, Fine Assessment No. 052-002-0005881 (Income Tax for 2008) (19 August 2013) (notified to SMCV 2 September 2013).

% Ex. CE-115, SUNAT, Assessment No. 052-003-00011921 (Income Tax for 2009) (30 October 2014) (notified to SMCV 30 October 2014); Ex. CE-116, SUNAT, Fine
Assessment No. 052-002-0006238 (Income Tax for 2009) (30 October 2014) (notified to SMCV 30 October 2014)

7 Ex. CE-121, SUNAT, Assessments No. 052-003-0012000 to 052-003-0012002, 052-003-0012007 to 052-003-0012010, 052-003-0012013 to 052-003-0012016 and 052-003-
0012018 (Additional Income Tax for 2009) (26 November 2014) (notified to SMCV 27 November 2014).

* Ex. CE-131, SUNAT, Resolution No. 055-014-0002145 (Income Tax for 2009) (23 June 2015) (notified to SMCV 7 August 2015).
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% Ex. CE-243, SMCV, Withdrawal of Challenge (Income Tax for 2009) (27 February 2020).

“ Ex. CE-119, SUNAT, Fine Assessment No. 052-002-0006260 (Income Tax for 2009) (26 November 2014) (notified to SMCV 27 November 2014); Ex. CE-120, SUNAT, Fine
Assessment No. 052-002-0006267 (Income Tax for 2009) (26 November 2014) (notified to SMCV 27 November 2014); Ex. CE-118, SUNAT, Fine Assessment No. 052-002-
0006272 (Income Tax for 2009) (26 November 2014) (notified to SMCV 27 November 2014).

I Ex. CE-123, SUNAT, Assessment No. 052-003-0012411 (Income Tax for 2010) (13 February 2015) (notified to SMCV 13 February 2015); Ex. CE-125, SUNAT, Fine
Assessment No. 052-002-0006347 (Income Tax for 2010) (13 February 2015) (notified to SMCV 13 February 2015); Ex. CE-124, SUNAT, Assessments No. 052-003-0012396,
052-003-0012400 to 052-003-0012403, 052-003-0012408 to 052-003-0012410, and 052-003-0012415 to 052-003-0012418 (Additional Income Tax 2010) (13 February 2015)
(notified to SMCV 13 February 2015).

“2 Ex. CE-134, SUNAT, Resolution No. 055-014-0002255 (Income Tax for 2010) (4 November 2015) (notified to SMCV 6 November 2015).

* Ex. CE-244, SMCV, Withdrawal of Challenge (Income Tax for 2010) (27 February 2020).

* Ex. CE-126, SUNAT, Fine Assessment No. 052-002-0006355 to 052-002-0006356 (Income Tax for 2010) (18 February 2015) (notified to SMCV 23 February 2015); Ex. CE-
127, SUNAT, Fine Assessment No. 052-002-0006357 (Income Tax for 2010) (18 February 2015) (notified to SMCV 23 February 2015).

* Ex. CE-157, SUNAT, Assessment No. 012-003-0090355 (Income Tax for 2011) (31 October 2017) (notified to SMCV 15 November 2017); Ex. CE-160, SUNAT, Fine
Assessment No. 012-002-0030879 (Income Tax for 2011) (31 October 2017) (notified to SMCV 15 November 2017); Ex. CE-159, SUNAT, Assessments No. 052-003-00900368
to 052-003-0090378 (Additional Income Tax 2011) (31 October 2017) (notified to SMCV 15 November 2017).

“ Ex. CE-187, SUNAT, Resolution No. 0550140014311 (Income Tax for 2011) (10 August 2018) (notified to SMCV 22 August 2018).

47 Ex. CE-245, SMCV, Withdrawal of Challenge (Income Tax for 2011) (27 February 2020).

8 Ex. CE-161, SUNAT, Fine Assessment No. 012-002-0030892 to 012-002-0030893 (Income Tax for 2011) (31 October 2017) (notified to SMCV 15 November 2017).

* Ex. CE-232, SUNAT, Assessment No. 012-003-0108051 (Income Tax for 2012) (26 November 2019) (notified to SMCV 29 November 2019); Ex. CE-235, SUNAT, Fine
Assessment No. 012-002-0033157 (Income Tax for 2012) (26 November 2019) (notified to SMCV 29 November 2019).

Y Ex. CE-252, SMCV, Withdrawal of Request for Reconsideration (Income Tax for 2012) (27 February 2020); CE-791, SUNAT, Resolution No. 0150140015674 Approving
Partial Withdrawal (Income Tax for 2012) (12 November 2020) (notified to SMCV 13 November 2020).

1 Ex. CE-233, SUNAT, Fine Assessment No. 012-002-0033155 (Income Tax for 2012) (26 November. 2019) (notified to SMCV 29 November 2019); Ex. CE-234, SUNAT, Fine
Assessment No. 012-002-0033156 (Income Tax for 2012) (26 November. 2019) (notified to SMCV 29 November 2019).

2 Ex. CE-231, SUNAT, Assessment No. 012-003-0108050 (AIT for 2012) (26 November 2019) (notified to SMCV 29 November 2019).

3 Ex. CE-259, SMCV, Withdrawal of Request for Reconsideration (Additional Income Tax for 2012) (27 February 2020); CE-880, SUNAT, Resolution No. 0150140015383
Approving Partial Withdrawal (Additional Income Tax for 2012) (13 May 2020) (notified to SMCV 14 May 2020).
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¥ Ex. CE-277, SUNAT, Assessment No. 0120030113991 (Income Tax for 2013) (28 December 2020) (notified to SMCV 30 December 2020); Ex. CE-279, SUNAT, Fine
Assessment No. 012-002-0034411 (Income Tax for 2013) (28 December 2020) (notified to SMCV 30 December 2020).

> Ex. CE-280, SUNAT, Fine Assessment No. 012-002-0034412 (Income Tax for 2013) (28 December 2020) (notified to SMCV 30 December 2020).
3 Ex. CE-281, SUNAT, Assessment No. 012-003-0114004 (AIT for 2013) (28 December 2020) (notified to SMCV 30 December 2020).

7 Ex. CE-35, SUNAT, Assessment Nos. 052-003-0005626 to 052-003-0005637 (GST for 2005) (28 December 2009) (notified to SMCV 30 December 2009); Ex. CE-37,
SUNAT, Fine Assessment No. 052-002-003816 to 052-002-0002827 (GST for 2005) (29 December 2009) (notified to SMCV 30 December 2009).

% Ex. CE-42, SUNAT, Resolution No. 055-014-0001369 (GST for 2005) (25 October 2010) (notified to SMCV 25 November 2010).

%% Ex. CE-193, Tax Tribunal, Resolution No. 06365-2-2018 (GST for 2005) (22 August 2018) (notified to SMCV 19 November 2018).

% Ex. CE-36, SUNAT, Assessments No. 052-003-0005642 to 052-003-0005653 (GST for Non-Residents for 2005) (28 December 2009) (notified to SMCV 30 December 2009).
! Ex. CE-41, SUNAT, Resolution No. 055-014-0001358 (GST for Non-Residents for 2005) (30 September 2010) (notified to SMCV 22 October 2010).

62 Ex. CE-788, Tax Tribunal Resolution No. 04802-5-2020 (GST for Non-Residents for 2005) (15 September 2020) (notified to SMCV 29 September 2020).

 Ex. CE-43, SUNAT, Assessments No. 052-003-006737 to 052-003-006744, No. 052-003-006777 to 052-003-006780 (GST for 2006) (29 December 2010) (notified to SMCV
30 December 2010); Ex. CE-44, SUNAT, Fine Assessments No. 052-002-0004402 to 052-002-0004413 (GST for 2006) (29 December 2010) (notified to SMCV 30 December
2010).

% Ex. CE-604, SUNAT, Resolution No. 055-014-0001431 (GST for 2006) (27 July 2011) (notified to SMCV 24 August 2011).

% Ex. CE-190, Tax Tribunal, Resolution No. 06366-2-2018 (GST for 2006) (22 August 2018) (notified to SMCV 19 November 2018).

% Ex. CE-206, SUNAT, Assessments No. 052-003-0006753 to No. 052-003-0006764 (GST for Non-Residents for 2006) (29 December 2010) (notified to SMCV 30 December
2010).

7 Ex. CE-56, SUNAT, Resolution No. 055-014-0001444 (GST for Non-Residents for 2006) (30 September 2011) (notified to SMCV 28 October 2011).

% Ex. CE-247, SMCV, Withdrawal of Challenge (GST for Non-Residents for 2006) (27 February 2020).

% Ex. CE-60, SUNAT, Assessments No. 052-003-0008024 to No. 052-003-0008035 (GST and AIT for 2007) (27 December 2011) (notified to SMCV 29 December 2011); Ex.
CE-59 Fine Assessments No. 052-002-0005053 to 052-002-0005064 (GST for 2007) (27 December 2011) (notified to SMCV 29 December 2011); Ex. CE-61, SUNAT,
Assessments No. 052-003-0008036 to 052-003-0008046 (Additional Income Tax for 2007) (27 December 2011) (notified to SMCV 29 December 2011).

" Ex. CE-72, SUNAT, Resolution No. 055-014-0001662 (GST for 2007) (27 September 2012) (notified to SMCV 12 October 2012).



" Ex. CE-202, Tax Tribunal, Resolution No. 08470-2-2018 (GST for 2007) (30 October 2018) (notified to SMCV 21 November 2018).

? Ex. CE-75, SUNAT, Assessments No. 052-003-0009549, 052-003-0009591 to 052-003-0009593 and 052-003-0009595 to 052-003-0009602 (GST and AIT for 2008) (20
December 2012) (notified to SMCV 27 December 2012); Ex. CE-74, Fine Assessments No. 052-002-0005664, 052-002-0005679, 052-002-0005680, 052-002-0005682 to 052-
002-0005687, 052-002-0005691 to 052-002-0005693 (GST for 2008) (20 December 2012) (notified to SMCV 27 December 2012); Ex. CE-76, SUNAT, Assessments No. 052-
003-0009550 to 052-003-0009554, 052-003-0009562 to 052-003-0009564, 052-003-0009580, 052-003-0009581, 052-003-0009589, 052-003-0009594 (Additional Income Tax
for 2008) (20 December 2012) (notified to SMCV 27 December 2012).

3 Ex. CE-100, SUNAT, Resolution No. 055-014-0001810 (GST for 2008) (24 October 2013) (notified to SMCV 4 November 2013).

™ Ex. CE-253, SMCV, Withdrawal of Challenge (GST for 2008) (27 February 2020).

" Ex. CE-102, SUNAT, Assessments No. 052-003-0011235 to No. 052-003-0011245 and 052-003-0011484 (GST for 2009) (27 December 2013) (notified to SMCV 30
December 2013); Ex. CE-105, Fine Assessments No. 052-002-0006017 to 052-002-0006027 (GST for 2009) (27 December 2013) (notified to SMCV 30 December 2013).

% Ex. CE-114, SUNAT, Resolution No. 055-014-0001988 (GST for 2009) (27 October 2014) (notified to SMCV 14 November 2014).

"7 Ex. CE-243, SMCV, Withdrawal of Challenge (GST for 2009) (27 February 2020).

® Ex. CE-112, SUNAT, Fine Assessment No. 052-002-0006102, 052-002-0006091 (GST for 2009) (24 June 2014) (notified to SMCV 24 June 2014).

" Ex. CE-110, SUNAT, Assessments No. 052-003-0011478 to No. 052-003-0011483, No. 052-003-0011485 to No. 052-003-0011490 (GST for 2010) (24 June 2014) (notified to
SMCV 24 June 2014); Ex. CE-111 Fine Assessments No. 052-002-0006087 to 052-002-0006089, 052-002-0006092 to 052-002-0006100 (GST for 2010) (24 June 2014) (notified
to SMCV 24 June 2014).

% Ex. CE-130, SUNAT, Resolution No. 055-014-0002103 (GST for 2010) (27 April 2015) (notified to SMCV 9 June 2015).

! Ex. CE-244, SMCV, Withdrawal of Challenge (GST for 2010) (27 February 2020).

52 Ex. CE-112, SUNAT, Fine Assessment No. 052-002-0006090, 052-002-0006101 (GST for 2010) (24 June 2014) (notified to SMCV 24 June 2014).

3 Ex. CE-154, SUNAT, Fine Assessment No. 012-002-0030759 (GST for 2011) (29 September 2017) (notified to SMCV 10 October 2017).

% Ex. CE-182, SUNAT, Resolution No. 0150140014204 (GST for 2011) (27 June 2018) (notified to SMCV 18 July 2018).

% Ex. CE-245, SMCV, Withdrawal of Challenge (GST for 2011) (27 February 2020).

% Ex. CE-103, SUNAT, Assessment No. 052-003-0011208 (TTNA for 2009) (27 December 2013) (notified to SMCV 30 December 2013).

7 Ex. CE-113, SUNAT Resolution No. 055-014-0001946 (TTNA for 2009) (27 August 2014) (notified to SMCV 15 September 2014).



% Ex. CE-875, Tax Tribunal, Resolution No. 02213-2-2020 (TTNA for 2009) (27 February 2020) (notified to SMCV 3 March 2020).

¥ Ex. CE-132, SUNAT, Assessment No. 052-003-0012908 (TTNA for 2010) (14 August 2015) (notified to SMCV 14 August 2015).

% Ex. CE-140, SUNAT, Resolution No. 055-014-0002356 (TTNA for 2010) (29 February 2016) (notified to SMCV 16 March 2016).

! Ex. CE-877, Tax Tribunal Resolution No. 02247-5-2020 (TTNA for 2010) (3 March 2020) (notified to SMCV 9 March 2020).

2 Ex. CE-147, SUNAT, Assessment No. 052-003-0014319 (TTNA for 2011) (27 July 2016) (notified to SMCV 27 July 2016).

% Ex. CE-876, Tax Tribunal, Resolution No. 02202-9-2020 (TTNA for 2011) (27 February 2020) (notified to SMCV 3 March 2020).

* Ex. CE-699, SMCV, Payment Receipt (TTNA for 2012) (21 December 2017).

% Ex. CE-230, SUNAT, Assessment No. 0120030107987 (TTNA for 2013) (20 November 2019) (notified to SMCV 21 November 2019).

% Ex. CE-156, SMCV, Fine Assessment No. 011-002-0022011 (TTNA for 2013) (Fine) (26 September 2017) (notified to SMCV 3 October 2017).

7 Ex. CE-724, SUNAT, Resolution No. 0150150014218 (TTNA for 2013) (Fine) (28 June 2018) (notified to SMCV 19 July 2018).

% Ex. CE-879, SUNAT Resolution No. 0150140015385 (TTNA for 2013) (13 May 2020) (notified to SMCV 14 May 2020).

% Ex. CE-205, Tax Tribunal, Resolution No. 10372-9-2018 (TTNA for 2013) (Fine) (14 December 2018) (notified to SMCV 7 January 2019).

1 gx. CE-163, SUNAT, Assessment No. 012-003-0092658 (SMT for Q4 2011-2012) (29 December 2017) (notified to SMCV 18 January 2018); Ex. CE-164, SUNAT,
Assessment No. 012-003-0092961 (SMT for Q4 2011-2012) (29 December 2017) (notified to SMCV 18 January 2018); Ex. CE-165, SUNAT, Assessment No. 012-003-0092962
(SMT for Q4 2011-2012) (29 December 2017) (notified to SMCV 18 January 2018); Ex. CE-166, SUNAT, Assessment No. 012-003-0092963 (SMT for Q4 2011-2012) (29
December 2017) (notified to SMCV 18 January 2018); Ex. CE-167, SUNAT, Assessment No. 012-003-0092964 (SMT for Q4 2011-2012) (29 December 2017) (notified to
SMCV 18 January 2018).

""" Ex. CE-198, SUNAT, Resolution No. 0150140014441 (SMT for Q4 2011-2012) (12 October 2018) (notified to SMCV 30 October 2018).

12 gx. CE-198, Tax Tribunal, Resolution No. 05634-4-2019 (SMT for Q4 2011-2012) (20 June 2019) (notified to SMCV 30 July 2019).

1% Ex. CE-195, SUNAT, Assessment No. 012-003-0099078 to 012-003-0099081 (SMT for 2013) (28 September 2018) (notified to SMCV 10 October 2018).

1% Ex. CE-221, SUNAT, Resolution No. 015014001485 (SMT for 2013) (28 May 2019) (notified to SMCV 29 May 2019).

19 Ex. CE-237, SUNAT, Assessment No. 0120030109172 (CMPF for 2013) (20 December 2019) (notified to SMCV 24 December 2019).

1 gx. CE-878, SUNAT Resolution No. 0150140015384 (CMPF for 2013) (13 May 2020) (notified to SMCV 14 May 2020).
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"7 Ex. CE-208, SMCV, Reimbursement Request (GEM Q4 2011) (28 December 2018); Ex. CE-209, SMCV, Reimbursement Request (GEM Q1 2012) (28 December 2018); Ex.
CE-210, SMCV, Reimbursement Request (GEM Q2 2012) (28 December 2018); CE-211, SMCV, Reimbursement Request (GEM Q3 2012) (28 December 2018).

1% Ex. CE-218, SUNAT, Resolution No. 012-180-0018640/SUNAT (GEM Q4 2011-Q3 2012) (4 March 2019) (notified to SMCV 22 March 2019).

1% Ex. CE-874, SUNAT, Resolution No. 0150140014950/SUNAT (GEM Q4 2011-Q3 2012) (31 July 2019) (notified to SMCV 1 August 2019).
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