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I. PROCEDURAL HISTORY 

1. On 21 February 2019, the International Centre for the Settlement of Investment 

Disputes (“ICSID” or “Centre”) received a request for arbitration (“Request for Arbitration”) 

from Enel Fortuna, S.A. (“Enel Fortuna” or “Claimant”), a company incorporated in Panama. 

Claimant asserts that it is controlled by Italian companies Enel S.p.A. and Enel Green Power S.p.A. 

The Request for Arbitration asserts claims against the Republic of Panama (“Panama” or 

“Respondent”) on the basis of Article IX of the Agreement Between the Government of the 

Republic of Panama and the Government of the Italian Republic on the Promotion and Protection 

of Investments, in force on 4 October 2010 (“Panama-Italy BIT”), and the Convention on the 

Settlement of Investment Disputes between States and Nationals of Other States, which entered 

into force on 14 October 1966 (the “ICSID Convention”). The Request for Arbitration was 

accompanied by exhibits C-0001 through C-0020. 

2. The Claimant and the Respondent are collectively referred to in this Award as the 

“Parties,” and the term “Party” is used to refer to either the Claimant or the Respondent.  

3. On 7 March 2019, ICSID registered the Request for Arbitration. The Parties 

subsequently agreed to suspend the proceedings on 29 March 2019 and 30 April 2019, until 15 

May 2019.  

4. In accordance with Article 37(2)(a) of the ICSID Convention, the Parties agreed to 

constitute the Tribunal as follows: three arbitrators, one to be appointed by each Party, and the 

third, presiding arbitrator to be appointed by agreement of the two co-arbitrators.  
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5. The Tribunal is composed of Mr. Juan Fernández-Armesto, a Spanish national, 

President, appointed by the co-arbitrators; Dr. Francisco González de Cossío, a Mexican national, 

appointed by the Claimant; and Dr. Gavan Griffith QC, an Australian national, appointed by the 

Respondent. On 1 April 2020, in accordance with Rule 6(1) of the ICSID Rules of Procedure for 

Arbitration Proceedings (the “Arbitration Rules”), the Secretary-General notified the Parties that 

all three arbitrators had accepted their appointments and that the Tribunal was therefore deemed 

to have been constituted on that date. Ms. Luisa Fernanda Torres, ICSID Legal Counsel, was 

designated to serve as Secretary of the Tribunal.  

6. In accordance with ICSID Arbitration Rule 13(1), on 20 May 2020, the Tribunal 

held a first session with the Parties by videoconference. On 23 June 2020, the Tribunal issued 

Procedural Order No. 1 embodying the agreement of the Parties on procedural matters.  

7. Procedural Order No. 1 provided, inter alia, that after consulting with the Parties, 

the Tribunal would issue a procedural order with specific instructions for document production. 

On 29 June 2020, the Tribunal circulated a draft procedural order on document production, seeking 

the Parties comments. The Parties submitted their comments on 9 July 2020, and the Tribunal 

issued Procedural Order No. 2 on 22 July 2020.  

8. On 17 September 2020, Claimant filed its Memorial, accompanied by: a witness 

statement from Mr. Maximilian Winter Bassett, an expert report by Mr. Abdul Escobar Guevara, 

Exhibits C-21 to C-88, and Legal Authorities CL-1 to CL-24.  

9. On 19 October 2020, Respondent filed a Notice of Intended Objections and Request 

for Bifurcation, accompanied by: Exhibits R-0001 to R-0003 and Legal Authorities RL-0001 to 

RL-0025.  
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10. On 30 October 2020, the Parties notified the Tribunal of their intent to suspend the 

arbitral proceedings. The Parties subsequently notified the Tribunal of their intent to extend this 

suspension on 29 November 2020, 20 December 2020, 14 January 2021, 10 March 2021, 9 April 

2021, 10 May 2021 and 14 June 2021, until 28 June 2021.  

II. SETTLEMENT OF THE DISPUTE 

11. On 25 June 2021, the Parties provided the Secretary General of ICSID and the 

Tribunal with a full and signed copy of the terms of the settlement agreement reached between the 

Parties (the “Settlement Agreement”). ICSID Arbitration Rule 43(2) provides: “If the parties file 

with the Secretary-General the full and signed text of their settlement and in writing request the 

Tribunal to embody such settlement in an award, the Tribunal may record the settlement in the 

form of its award.” The Parties requested that the Tribunal embody the settlement in an Award, 

which will result in the formal and permanent discontinuance of the ICSID proceedings. 

12. On 30 June 2021, the Parties jointly wrote to the Tribunal observing that they had 

identified that the sixth recital (“Whereas”) of their Settlement Agreement contained a ministerial 

error.  The Parties observed that the error was “not substantive in nature” but requested that the 

Tribunal’s Award recorded that the correct recital should read as follows:   

[English] “On 19 May 2020, the plenary Supreme Court dismissed the 
constitutionality claim, but left pending the administrative challenge to 
Cabinet Resolution No. 41 and the Compensation Agreement.” 

[Spanish] “Que el Pleno de la Corte Suprema de Justicia desestimó la 
Acción de inconstitucionalidad mediante fallo de 19 de mayo de 2020, 
quedando pendiente de resolución judicial la Acción Contenciosa 
Administrativa de Nulidad presentada por la Contraloría General de la 
República, contra la Resolución de Gabinete No. 41 y el Acuerdo 
Compensatorio.” 
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13. In light of the above, the Tribunal, in accordance with ICSID Arbitration Rule 

43(2), and as requested by the Parties, shall record the Settlement Agreement in the form of an 

Award.  

III. AWARD 

14. Accordingly, the Tribunal unanimously decides that the Settlement Agreement 

constitutes an integral part of this Award, and it is hereby incorporated as Annex A (taking into 

account the Parties’ clerical correction recorded supra paragraph 12). 
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