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Gramercy Funds Management LLC and Gramercy Pern Holdings LLC v. The Republic of Peru

Second Submission of the Republic of Peru
on Procedural Safeguards

1 The Republic of Peru (“Peru”) hereby submits its Second Submission on Procedural
Safeguards, further to Tribunal communication A-11 dated 10 May 2018 and in response to
the Opposition to Peru’s Interim Measures Application by Gramercy Funds Management
LLC and Gramercy Peru Holdings LLC (together, “Gramercy”) dated 1 June 2018
(“Gramercy’s First Submission™).

2. The Tribunal instructed the Parties, in Tribunal communication A-11 of 10 May
2018, to “abstain from any action or conduct that may result in an aggravation of the dispute,
and that pro tem all communications between the Party be channelled in the manner required
by each Party.” In accordance with Peru’s Submission on Procedural Safeguards dated 1
June 2018 (“Peru’s First Submission”), Peru respectfully requests that the Tribunal maintain
such procedural safeguards to protect the integrity of this proceeding under the Peru-United
States Trade Promotion Agreement (the “Treaty”).

3. By way of introduction, the World Cup of soccer (futbol) has just commenced, and
teams from around the world (including Peru) have consented to enter a rule-based forum,
and see who wins. It is fundamental that participation in the competition requires submission
to applicable rules and principles of fair play. Accordingly, there are referees — literally,
arbitros — who are authorized and required to ensure order and fair play.

4, Treaty proceedings similarly depend on basic safeguards, as Parties consent to
arbitration pursuant to a rules-based system and arbitrators are authorized and charged with
ensuring fair play and the integrity of the proceeding. Indeed, the procedural safeguards
before this Tribunal are not particularly complex, controversial or uncommon. They are,
however, necessary to put order to this proceeding and protect the integrity of the proceeding
under the Treaty in light of Gramercy’s aggravating conduct.

5, As set forth in its Request for Relief, Peru respectfully requests that such safeguards
remain in place and that recourse to the Tribunal be available as may be required to maintain
order and protect the integrity and validity of this proceeding. The Tribunal need to be lead
astray by Gramercy’s disingenuous “Opposition to Peru’s Interim Measures Application,” an
approach that is inapposite considering that Peru has not made such an application nor has
the Tribunal identified the issues before it as an application for interim measures. In any
event, the safeguards satisfy the standard for interim measures, as well.

6. To assist the Tribunal, and in response to Gramercy’s First Submission,
Peru addresses below (I) the Treaty and the agrarian reform bonds, (Il) the procedural
safeguards, (I11) relevant facts, (IV) the legal basis for the safeguards (including, in the
alternative, as to interim measures), and (V) its request for relief.

! Letter from Tribunal to Parties, 10 May 2018 (A-11) (quoting communication A-11).



I THE TREATY & THE AGRARIAN REFORM BONDS

7. The Republic of Peru is a respectful participant in investment arbitration
proceedings, a reliable partner of the United States and a fiscally responsible sovereign that
established a process for the historic and lawful resolution of Peruvian agrarian reform bonds,
for the benefit of all legitimate bondholders. Instead of participating in the bondholder
process which would allow it a significant recovery, Gramercy has engaged in a persistent
campaign of aggravation aimed at undermining Peru and the bondholder process in an effort
to obtain increased returns to which Gramercy has no right. It is Gramercy, not Peru, that has
violated the object, purpose and requirements of the Treaty. Gramercy has now gone further
in its First Submission, setting out an inaccurate depiction of facts aimed at the merits and
setting up straw arguments as to legal standards. To avoid further prejudice from Gramercy’s
First Submission, Peru thus summarizes below the context of the pending request for
procedural safeguards, and responds in detail to Gramercy’s arguments further below.

=  The Integrity of the Treaty Proceeding

This Treaty proceeding arises under the Peru-U.S. Trade Promotion Agreement.
Gramercy chose to commence the present Treaty proceeding to resolve a dispute with
Peru related to the agrarian reform bonds. Its choice has consequences. The Treaty
provides a mechanism for the resolution of investment disputes in a neutral forum and
subject to due process, with a Treaty-established role for the non-disputing Party, as
well. Tronically, however, Gramercy has scarcely advanced its Treaty proceeding over a
period of more than two years. Instead, it sought to force Peru to capitulate to Gramercy
by changing Peruvian law. This proceeding is only advancing now because Peru, not
Gramercy, requested the appointment of the President of the Tribunal, in the face of
Gramercy’s disinterest in respectful consultations and ongoing aggravation.

= The Historical Status of the Agrarian Reform Bonds

Gramercy claims incorrectly that the status of the bonds was clear when it allegedly
chose to acquire them. In fact, the agrarian reform bonds have unique historical origins
that pre-date the Treaty by decades. They are old physical instruments provided decades
ago as compensation for land in Peru, in local currency and subject to Peruvian law and
jurisdiction. They were not offered publicly, listed on an exchange or issued into the
U.S. market, and are not comparable to contemporary sovereign bonds. Years of
currency changes and hyperinflation resulted in uncertainty as to the value of bonds and
procedure for recovery.

= Gramercy’s Speculative Acquisition of Agrarian Reform Bonds

Gramercy continues to depict itself as an innocent victim. In fact, Gramercy is a
Connecticut-based fund with the stated mission “to exploit distressed investment
opportunities in emerging markets.”> The profoundly speculative nature of Gramercy’s
alleged acquisitions is evident in its contemporaneous internal memorandum
emphasizing “the complexity surrounding the investment opportunity”” and highlighting a
“discrepancy” as to the possible valuation method, noting various valuation scenarios.
Given this uncertainty, Gramercy’s own memorandum reveals that it contemplated from
the outset a lobbying campaign to effect a change in law favorable to Gramercy.?

2 Overview, Gramercy Funds Management, 3 July 2016 available at http://www.gramercy.com/Overview.aspx.
82006 Memorandum, at 3 (CE-114).



= Gramercy’s Failure to Explain Its Solicitation of Funds From Pension Funds

Gramercy continues to divert attention from its own unexplained dealings with pension
funds and “beneficial owners.” In fact, having acquired bonds despite the lack of clarity
regarding their status, Gramercy solicited funds from pension funds and others, including
the agrarian reform bonds in its portfolio of distressed debt. Gramercy has yet to reveal
in this proceeding, despite queries over more than two years, basic information such how
it paid for the bonds, who it paid for the bonds or how much it paid for the bonds, or
provided originals of these paper instruments which by law are subject to authentication
procedures. Nor has Gramercy revealed information such as how it solicited funds from
pension funds and others, who those beneficial owners may be and what disclosures were
made to them. It is telling that a Gramercy presentation to one U.S. pension fund
referenced Peru as a small part of a portfolio, made no reference to the agrarian reform
bonds and emphasized: “[t]he investments’ performance may be volatile and investors
may lose all or a substantial portion of their investment.”

= Peru’s Establishment of a Bondholder Process

Gramercy has abused a submission on procedural safeguards as a further effort to
undermine the bondholder procedure in an effort to advance its own self-interest.
Gramercy continues to repeat incessantly the bare allegation that Peru is in “default” in
an ongoing effort to undermine a duly establish bondholder process. In fact, after years
of uncertainty, the legal status of the bonds was settled by a resolution of the
Constitutional Tribunal. Peru duly established and has continued to advance a local
bondholder procedure for valuation and payment of the agrarian reform bonds, including
through the issuance of an August 2017 Supreme Decree relevant to all bondholders and
the continued advancement of the bondholder process. Gramercy also alleges that the
bondholder procedure has no resulted in any payment to bondholders; that is incorrect.

= The Aggravation of the Treaty Proceeding

Gramercy denounces the bondholder process, and now claims that it merely has joined in
a public discussion about the agrarian reform bonds. In fact, Gramercy originated a
persistent attack campaign to harm Peru, aligning paid lobbyists, secondary ratings
agencies, one-sided experts and public relations firms. Having failed to consult
respectfully with Peru, Gramercy has engaged in a smear campaign which has always
revealed its uncertainty in its claims. The scope of its pattern of aggravation has been
reported in detail over time and in Peru’s current and recent submissions. For its part,
Peru has continued to carry out the bondholder process, interacted with Gramercy in a
diligent and respectful manner, and limited its discussion of the ongoing dispute.

8. Whatever happened in the past, the arbitral process is fully engaged, and the
circumstances requires that the Tribunal put and maintain order in this proceeding. Peru has
thus respectfully requested that the Tribunal put in place reasonable procedural safeguards
that protect the integrity of the proceeding and the right to be heard, so that the Parties may
present their respective cases and this dispute can be resolved in accordance with the Treaty.
Gramercy should stop its trash-talking, enter the arena, follow the rules and put on its case. It
can rest assured that Peru will respond.

4 San Bernardino County Employee’s Retirement Association, Minutes, Board of Retirement, 2 August 2012, 1.
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CONFIRMING THE PROCEDURAL SAFEGUARDS

Gramercy’s First Submission strongly confirms, rather than undermines, the need for

the Tribunal to maintain procedural safeguards related to (A) respect for channels of
communications and (B) the non-aggravation of the proceeding. The procedural safeguards
are reasonable, appropriate, and consistent with what has been ordered by tribunals in other
proceedings, as well as in Tribunal communication A-11.

10.

11.

A. Respect for Channels of Communication
As to point of contact, Peru confirms its request for an order as follows:

All communications among any of the Parties, including communications
involving any of their representatives, shall be channeled solely in the
manner indicated by each Party in the Terms of Appointment.

Gramercy’s First Submission confirms the necessity of an order regarding respect for

channels of communication:

Gramercy has no answer to the fact that Peruvian law establishes that the Special
Commission established pursuant to Law No. 28933 is the competent entity that
represents the Peruvian State in investment disputes under the Treaty, that the Special
Commission has empowered Peru’s counsel to represent Peru in all matters related to
the dispute, and that Gramercy has been told the same, time and time again.®

Gramercy freely admits that it considers itself entitled to disregard the designated
channels of communication and that it intends to continue doing so. When asked to
confirm respect for the channel of communication, Gramercy’s representative stated:
“Absolutely not. Absolutely 100% not.” Gramercy’s party representative and
counsel each made similar statements during the procedural consultation, thumbing
their noses at Peru, the Tribunal and the Treaty proceeding on the very first and most
basic procedural item in the Terms of Appointment.®

Gramercy admits that “Peru’s representatives are, of course, free to decline to speak
with Gramercy.”” But Gramercy does acknowledge that when Peruvian officials
repeatedly have done so, it has ignored their requests to direct communications
through designated channels.

Gramercy states that its “attempts to communicate directly with Peru have frequently
been in response to its frustrating failure to receive clear (if any) responses from the
so-called ‘designated channel,”” citing one email to Peru’s counsel dated 7 March
2017. But Gramercy does not reveal that on 6 March 2017 it had a call with Peru and
its counsel, or that on 8 March 2017 Peru responded by reiterating the channel of
communication.® Indeed, the existing record demonstrates that Peru’s representatives
have been consistently diligently and respectful in communicating with Gramercy

5 See, e.g., Letter from Peru to the Tribunal, 11 May 2018 (R-15).

6 See Terms of Appointment § 2 (Respondent).

" Gramercy’s First Submission 43 (C-22).

8 Gramercy’s First Submission 9 42 (C-22); Letter from Peru to Gramercy, 8 March 2017 (Doc R-160).





