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I Overview

is Reply responds to !&8 gﬁng >3.o.n 128. While Mexico

xmission is inconsistent with the text 8&85&.9&25 ﬁosaoa jssue
1 antithetical to NAFTA' o&n&g%. .

.wiglr—anoo 's submiasion that the first step in B&gig

ﬁ;é:owgasgﬁa&giggﬁwﬁs .

te circumstances.” Mexico's submission cotfirms that Canada’s submission is wrong

wllege that the Tribunal’s g&ﬂg%&égg?g
i

wever, Mexioco’s Eﬂ%ﬂoﬁﬁ&og E&n 102 repeat the ssme
Ei%%ﬂ&nsoﬂl_’?igug&sg
jore it, in rejecting the applicstion o Boonﬁ.&omg& ve opportunities test to
\FTA Article 1102, Mexico forgets that {t endored the application of the equality of
npetitive opportunities .na the Cross-Border Trucking case. Just like Canada before
Mexico’s gga&.ﬁmg gﬁﬁﬁ.&o&
gﬁoﬁoﬂ&-&ag to Article 1102 C

382&5&39859!‘ g%&ng&ﬁ ofthe
ernational law on state reponsibility to Chapter.11 is equally misplaced. Mexico

aply repeats the same groundiéss arguments made by Canada. Just like Cenada, Mexico
Is to reconcile its interpretstion with the NAFTA text or the GATT Psnel decision that
iresscs the issue. Just like Canads, Mexico fails to explain why the NAFTA’s drafters
nild seek to restrict customary international faw rales that apply to thoss state
iaﬂagmalﬁn.%laaség
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5.  Mexico's .eﬂan_szﬁ. Article 1105 is ._Ba».nﬁmaag&ﬁ&_&
" " Conada. However, while Mexico avoids some of Canade’s errobs, it misstates the
wence relating to this obigation. The latter confinms that condoct by a state is
y and a violation of Article 1105 where the state acts based on irrelevant reasons.

al Treatment Requires uﬁ-s&ngsvsﬂ!nl
Mexico's Submission Corrects Canada’s Misresding of the Text
1102(2) reads as fo =2.a

Each Party shall accord 10 g&i&%ii!iiﬂ

thun thet it accords, in s ciccumstances, to investments of §is cwm investors with respect to the
esmsblisiupent, noquisition, expension, menagemant, coadoet, operstion, and wale or other
disposition of investments. .
» confirms that an assessment of whether the relovant investments are in “like
stances” is the first step in an analysis of an alleged breach 0 NAFTA Article

).} Mexico’s submission corrects Canada’s mistaken submission that the
station of “like circumstances” is ggeg in question.

ssegasgﬁroﬂ& B_uz&aa!naanu&waa:ow&
First, the text of NAFTA Articls 1102 requires that “Tlike circumstances” be
tined a8 & first stop. It is only after a2 least s n&l.\wntgﬁ of like
istances that the nature of the trestment becomes relevant. If “Tike circomstances”
nnu.nsg&u ggm&g%
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9. Second, & violation of national treatment will only occur where the less favorable
ggﬁgﬁggﬁgggﬁ& A Pasty
lowed to Enﬁoeggugﬁ_ﬂ#irg

|
§5Jﬁ§ﬂs

sely what Canada has done in this case. Canada Post and UPS Canada arc
ments”. They are both enterprises that earn 2 retumn on equity for their sole
1, respectively, the Governmant of Canads and UPS. Both enterprises cam
, 8t least in part, by competing against each other in the market for courier
nada has grented Canada Post certain special governthental powers end

at sre not available to UPS Canada. Theisé fiowers and privileges are used
'ost in & ntarmer that results in loss favorble treatment of UPS Canada.

' aigues that the fact that UPS Canada does not have the ;amé governmental -
Canada Post renders it “mlike™. This argurhent is completely circular. It is
an of governmental powers by Canada that is the source of the less favorsble
\ny violation of national treatment could be excused by Cansde’s reasoning as
g&:aégéwséfosms_sgo

itecprétation proposed by Canads inevitably leads & an inquiry into the

yotivations behtiod the “trestment” thit is inconsistent with the text of NAFTA

t. NAFTA Article 1102 contemplates an objective inquiry into the nature of
tnts and of the trestment accorded to them. The reasons behind the
in treatment are not objective “circumstances” that can fit within the text of
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3_1. . .
‘B m“wﬂuniig n!anl..inr Text of NAFTA
cting Canada’s ga?.ﬂag A Aticle 1102 by confirming
ticle requires & gagélgﬁégﬁ
1 proceeds to repeat scme of Canada’s mistaline in interpreting other aspects
Sle. Primarily, Mexico mistekenly argucs that the Tribunal can only interpret
ricle 1102 as guaranteeing equality of competitive oppornuiities by “departing
lain text " This is incorrect. The Investor’s intarpretation is the logical result
\g the principles in the Pienna Comvention on the Law of Treaties.

1) of the Vienna Convention provides that “ ggg%
in accordance with the ordinary meaning to von?n. 1o the terms of the treaty
atext and in 9«_65&. oansa_nuﬁ?.! @nﬂgg&.&o

din the light of the NAFTA' &3.8__3%3

_m&mﬁwg&og?oﬁﬂgggﬁoag .
S‘gn!-n- F‘g?%guﬁu e the
gﬁ&ug&%g& ﬂtﬁnomzau.w A Article
ever, has 2 threghold of “likeness™ 8&«5_@90&3-0&% t Canadian .

Ouaswgnwssngggwa?ggn
¢ Context of NAFTA Article 1102 Demonstrates it gg of
l\%gg

w.zs hﬁﬁo ougn.ugg of “like .
wes” and that the Article gnerantees equality of competitive opportunitics. The

128 submission atpare. 9. |
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ﬁagggéfzs area Ha&-eoa&nasnﬁ
" of NAFTA Aticle 1102. mlﬂnan.

Egg?g reproduced in NAFTA
14 which addresses financial services. Due to to thé special sensitivity of the
ial services sector, NAFTA" &g%%g

atérpretive guidanes expressly confirms ; u._ﬂn_g?
wents means a requirermeat to %gens;
tanities;

servations made to NAFTA Article Sggi '

‘in ke circumstances” language as NAPTA Article 1102. The NAFTA
g%nﬂ»iﬂ.ﬁ%vﬂ.’gg
-u.l.r-ﬁb.—.mg-rog% %Eg

‘A Article 1505 uses the phrage “in like circtamstances™ to refer to

AFTA national treatment obligation for trade in goods incorporates by
we the ébligations of GATT Article IIl and-the jurisprodence inferpreting it

ggag&g% >3. E&oﬁw
&8034%5;.8._ <

\tional treatment o gnﬁg the Canada-U m.coﬂn&a
ment used an explici gﬂq&l&%ﬁ!a% 833&
FTA. . .
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. 1&?&. ©

Y zﬁ.\.&% 1405 Confirms That B¢ by of b

TA Chapter 11 nor NAFTA Chapter 12 (dealing with Cross-Border Trade in
iy to g-ioqgg&cw.-g to the extent that they ere
hapter Fourteen (Financial Setvices)”* In ordet to exchude finaneial
1 the pational trestment obligations in NAFTA Chapters 11 and 12, the
duced these obligations in NAFTA 5&....8..&?3"

darty chall socord to investors of snother Party tresamant no less Sxvoisble tham that it
s 1 its owns investors, in il clrcumatences, with fegpect ©© 0 the epmbtishment, scquisition,

tigiﬂgsgg&gg
vestnents fu finamcial instinstions in ts tweritory.
Sarty shall aceord o financial institetions of snother Parey and to invesessents of isrvesiors of
i Party i fineucial institetions treatment no lags fhvorable then thet it accords to its owns
iaf instictions and to investments of ity owp investors fn finshcial institutions, in like
atances, with respect % the sstablishowat, scqnishion, expansion, rmanagement, condnct,
“&‘R%glgglirg

ity verrfoey.

2 40 Article 1404, where & Party panmis the cross-border proviskom of a ficanciel érvicelt -
eoord to the croas-border fiaancial service providers of snother Party treatment 0o loss
ible than chat it accords %o its ows finencial servics providers, in like clrcunstances, with

...... of NAFTA Asticls _§e&§§§§
br both investment and servioes in NAFTA Articles 1102(1), 1102(2) snd
nilarly, NAFTA Article 1405(4) reproduces the “best treatment in :
' requirement for state and provincial measures in NAFTA Articles 1102(3)

19. At this point, however, e drafters of NAFTA Znn §&a&§%n§o

‘national treatment obligstions to %ggag f these .
. provisions in this critical sector. Egal%

 NAFTA Article 1101 Qw. Ses alsc NAFTA Article 1201(2)(s) for the services exclusion. '



finenwial services m ilﬁogaﬁumlk o’gga
.E%Iﬂlﬁ provide such services, i
Differencas in mearkst shave, prefinbily or !.!"Qgg g
Qi-ﬁiitlilﬁf[l;g
whether ¢ g iiiii
'TA Article 1405 ggusggﬁogomgﬁong

g%sgﬂiﬁlsgﬁg ,

Wda’s NAFTA Statement o gggﬁog not
ined to Chapter 1 ggﬁggﬂggg
hasizes that Chapter | gga‘:g?gﬁag

gg&&nﬁ&ggoﬂnﬂg Ea&gan
wvestments in financial services were added for greeter certainty in light tofthe
itivity of this sector.

.10 .
pppppppp

rell REE&»E&%&B@QR&B&%%%B .

strments as well ngmnuoonu.gs'éongu.vn_&%g
slished GATT doctrine that different trestment does ot necessarily mesn less
rable treatment and, conversely, gﬁn&ﬂ_gﬂuaﬂaa“!gs&o
ment.* d v

et of Implementation says at qu..drloulo&o&in&nrl' was to move beyond
1S] FTA Qigiﬂi&iiggiwﬂz

right of consumen 1 purchase Snancid! seyvices on 1 crom-border basis and the right to markat acoess
tabliskment of u commercial presence, (lavestor®s Book of Awhoritiss Tab 9). The emphasis on
iples, rather thens the 2 Ix carts approach taken in the FTA, i poth-breaking of the best kind, building

gn\gg -l-. iu‘gm&.u uen._uaig
*ongtﬁdv stpar. S, .




o ————— o

\e

. \e

. 14, 2%y 1840 pax T T 400 appLETn 4 uloenm" o

[X Y

|

; . o , ' a : ; .
(613)952-8713 . . NO, 655~ P, 11— —

MWAMIMQummuhmmlm

v mmm«nmammm

mm:mnmmuem mumu

B numdwmm«m it emad etand s s il
 trestment obligation.

n

- e v ———

I Aunex I to the NAFTA, the Parties ét out theis resécvations' B cbigetions, incloding
their national mummmmﬁrm
mumm&mmmmmhm
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. mwmammhrum(qsmm

~ Marine Towing Indestry); .
a mwmbmum::wn(umm
e A descripion of the economic sctivities covered by the reservation (e.g. “Canads
mﬁeﬂh“wnﬂﬁammﬂwnﬁhbmnw
provision of maritime cobotage services™); s -

f mmmmwum

® Naxico’s Arlicls 1128 ssbenlssion st parss. 7 and 10.
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The use of specific economic sub-sectors to identify reservations to national treatment
demonstrates that the identification of the precise econamic sector in which the
investment operates is the critical first step in the analysis under NAFTA Asticle 1102,
Once firms compete in the same economic sector, then the obligation to provide

-gguﬂugsé:l Thus, gz’ﬂimﬂzlggsgsﬁ

~ “trestment n gm.s_ﬂzo.. g&n. n&u?sm econamic sectors and business
. sctivities in their Annex II reservations.

i)  NAFTA Article ,;S and the GATS Confirm That “Like Clreumstances”
Involves Conditions of Competition

» national treatment obligation for cross-border trade in services containg the same
» circumstances™ fomulation as NAFTA Article 1102. NAFTA Article 1202 reads:

he NAFTA Chapter 20 state-to-state arbitration in Cross-border Trucking Sarvices, ell

se NAFTA Parties agreed that the meaning of “like circumstances” in NAFTA Article
~§§§§8Jﬁ«§i§8§§s The Chapter 20 Panel stated:

Tha Panel, in interpreting the phrase “in like clrcametances™ § Zao—l 1202 and 1203, hae sovpht
‘ gridance in other sgreoments that use similar lsagnege. ?gf.—!i‘lt*.—l&.
the phrase “in ke circumstances™ was intsnded to kave a mesning that was similar to tha
. Pirase “Uike services end service providers” as proposed by Cansda and Muxico during NAFTA
negotiations. Esggiﬁggafgaﬁig
" 7 Bke-ciroumstandts™ fs !!EE«& different from the phwsse “In His sinations™ as used in
bilateral investment teatics.”

The NAFTA Chaptar 20 Panel found simultansous violdtions of the national treatment

 obligations contained in both NAFTA Articles 1202 and 1102 arising from the same US

meagure. It did so based on an analysis of what it referred to as “similar national

? In the Matter of Cross-Border Trucking Servioes (Secretasist Fife No. USA-Mex-08-2008-01) Final Reportof he
Pancl, Februsty 6, 2001, Book of Authorities (Tab 106) atpara. 249.
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treatment obligations” in GATT Article III and, in parficular, the Section 337 case which
first articalated the well-known “equality of competitive opporuumities” test* The

"~ NAFTA Chapter 20 E%oﬂbo&@&ni&ogﬂs of NAFTA Article

1102 by reference to “long-established doctrine onder the GATT and WTO" that -
national treatment in goqds “to protect expeciations regarding competitive
n.aso‘ ’ : < ;

age of “Hike services and service providers™ proposed by Caniada and Mexico in
"A negotiations, which all three NAFTA Parties agreed was equivalent to “like
noes™, eventually made its way into the GATS. In that a uansna.?mia
ressly confirmed that national treatment requires equality of competitiv

ties - just as the NAFTA Parties had in NAFTA Article 1405, Article XVII of
}, entitied National Treatment, reads: .

... cach Member shall acoord to services snd service suppliers of aay other Member, in
..383 of all mesaures affacting the supply of services, treatment no less favoureble than
gwgz.lgﬁn%il&s% :

A Member mey mest the raquirement of psragraph 1 by according to services and service _

suppliars of any other Momber; sither formally identical treatmant or formally diffevent
trestment to that it acoords to its own fike sorvices and service supplicrs.

Formally identical or formally diffevent treatmant sieall be considered to be less
Javoursbie westment {f it modifiss the conditions of competition in fuvony of services

or service supplisrs of the Mamber compared 1o like services or savvice suppliers of any
other Maember.

30. A#oza §§§§§9€93§E&§§>m58
_ ﬁon_.ouﬁuﬂsg agreement.” .?anBEmosz.» s “like circumstances”

¥ Inoh gﬁgﬂgfﬁlgﬂn;gggg ) Fins] Report of the
Panel, February 6, 3001, Book of Aunthorities (Tab 106) ut para. 251.

. , ?%b\%&.@iﬂtggg?;—ﬂ%ugg n-o .
Panal, g?i%%ﬁ‘ 106) at para. 289.

' World Trade Organization (WTO) Status of Loga! Instruments WTO/Lag/] Supplement 3, October 2002,
. lavestor's Book of Authoritles, Tab 183.
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. §FZ§>>&&R _sﬁan_ﬂﬁageosﬁga&&
g«%gﬂgﬂﬁogdw ‘ m

?????? gggpg:ﬁ&«@kﬂw
e fact that the GATS also applies to investments, The GATS defines “he
ervice” to incjude services supplied “by a service supplier of one Member,
mmercial presence in the territory of any other Member™.!!

nade commitments covering the courier sector in the GATS.” UPS supplies
ces in Canada through its commercial presence, d__.mg Thus,
'Canada that “modifies conditions of competition™ in favour of Canadian
liers violates Canada’s GATS commitments in the courier sector.

l'A, the Parties chose to have service suppliers who supply through a
presence in the territory protected by NAFTA Chapter 11 rather than NAFTA
3 They did so because, unlike the Members of the WTO, the NAFTA Parties
ﬁgsgggﬁn—a& itional protections (such
\ from expropriation).

gaggi&?ggngg

10 supply a service through a commercial presence in the territory of another

ower under the NAFTA than under the GATS. Instead, they must have

nvestor's Boaok of Authoritics, Tab 77.

Canadian Schadule of Specific Cornituents to loo.ﬁ.u.dsi Texts, The Results of

vinitilateral Trade Negotiations, World Trads Organization, 15 Apal 1994, Respondent’s

__.inenu.monu_-cslu.%u of Canada’s ggcﬁgimgi
services

u@%g?gﬁggt%é%%
l@qsﬁgg Asticls 1139 (Investment - Definitions) in
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Page -12- ‘
~ . assumed that by protecting such investments under NAFTA Chapter 11 rather than
. NAFTA Chapter 12, they were providing a level of protection from violations of national
ggéaugzﬂgn-u&osu?son»ﬂm Zowlqlgao&@
»f competition in favor of domestic gﬂu&mﬂggr-svoﬂ
violats Article 1102, ,

NAFTA drafters were under an obligation to ensure that nationel treatment
or investors who supply a service through a commercial presence in the
another Party was not lower under the NAFTA than under the GATS. Article
\TS, entitled “Economic Integration,” says:

Agreement shall not provent any of its Mambers from being & party to or antering ineo an

mnent liberallzing trade in services [such as the NAFTA) ... provided that suck an agreemen:
vvides for the absence or elimination of substantially all discrimination, in the senss of

de XVIT [the GATS national treatment Article).

II of the GATS protects equality of competitive opportunities for sexrvice

./.\ 1at supply services throngh a commercial preseénce. By interpreting NAFTA
= 2 of the NAFTA to provide less than that level of protection, Mexico and
uld be in breach of their obligation in Article V of the GATS.

NAFTA Article 1505 Uses “In Like Circumstances™ to Refer ro
Competitors

tticle 1505 states that:

g%%%

a parent, & gﬂa%g&giaszg sn
unaffilisted enterprise; or
ooe class of entarprises more fivorably than spother,
ke circionstances, [emphasis sdded]

As with Article 1102, the avoidance of “discriminatory provision™ requires treatment no
less favorable of an enterprise in like circumstances.
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37 MAmxmxauuwmu&hmm«

: , m-mmauwmuwmm-.
'»Mofanmmcfmm mmumuunw
‘mmmwmmmuummw
ﬁmmmmwﬂlm Qm%mw

¥  NAFTA Artiols 1102 Tracks The Languige of GATT Articla ()

39.  InNAFTA’s Preamble, tho NAFTA Parties recoguized thit they had negotisted NAFTA.
to “bulld on their respective rights and obligations unddr the General Agresment on
Tariffs and Trade .." HummhﬁaGAﬂMMWM
hmmmmu‘ahmn&ammww _
mammwuwu@ﬁuuwmmww
‘they crossed the border.

40, mmwmmmnmmmmmww .
protectionism. mhmmawmm Second, in Article
. T4, it addressed discriminatory regulation.” Atthe same time, the GATT aliowed for

WGATT Asticle Te):

The produces of the mdwmmmhhm«qmm
pasty shall be scoorded trentnent 80 less Srvoursble then thet scoondad © Hke products of nationd] orighn la
sepact of afl lewe, seguintions sud wm&hﬂdﬂ“uﬁm
mm«-;mmuummumum
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ﬁ%s&ﬁ&%ﬁg?gg%ai&nms?ﬁ%
Bnﬂ..u | . * H .a ‘ .

41 FTA’s draftecs nogotiated its provisions on trade in goods, they simply
ad the national treatment obligation in GATT Axticle Il by reference.'é In
hey ensured that they had also incorporated by reference the GATT Article Il
ace on “equality of competitive opportunities”™.

42 gggggaijn& gaﬁasﬁg
‘wemnent to incorporate by reference. ms.nuaaaaﬂn& e in services, Canada
0 proposed replicating the GATT Article IIl Eu_!&&.u _BESQ
ces and service providers”. However, 9025>§3E§ settled on
mstances” language in both NAFTA Artisles 1102 and 1202 on the
ling that this was not materially different from that proposed by Canade and

gggggggﬂﬁngﬂg ns
mowns or wansport and not on the aationafity of the product. .w,. .

GATT Article III:8:

8. (2) The provisions of this Article shall not spply 1 laws, reguiations or requirements governing the
§€3§ agancies of products purchased for governments| purposes and not with a
Bigﬂg.isgsﬁn%&ﬂoﬁgg sale.

(b) The provisions of this Article shall not prevent the peysaent of subsidies exclusively to domestic
produfees, including payinents to domestio producers derived fram the proceeds of intarnel taxes or charges
applied consistently with the provisions of this Article and subsidies effected through governmental
purchages of domestic products.

¢ NAFTA Article 301(1) reads:

Bach party shall accord nationa] treatment 10 the goods of shother Pasty in accordance with Article ITT of the
Ganeral Agreement of Tariffs and Trade (GATT), Elgsaaﬁn!&ga

Parties are party, sre incorporated into snd mads part of this Agreement.

?Ekgqgﬁi;ggg;ggvﬂgi of the
Panel, Fabruary 6, 2001, Book of Authorities (Tab 106) st pars. 249. :
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] Mmmwm‘amﬂmmw&mrmmum

It reads:

4.

The produots of the territory of any contracting party isyported fnko the tesritory of any qther
coutracting party shell be accorded meapment 5o Jess fivourabla than that accorded to like produces
of matioval origin in vespect of all laws, vegalations, mnd requirements affocting their internal sele,
omﬁrnlqm.mmumw

GATT Asticle IIl:4 and NAFTA Article 1102 both have the following similarities:

‘a

(-8

They identify foreiga and domestic coonomic interests (mpecﬁvﬂy. products and
investments);

! )
They require a party to accord these economic inteyests “treatment no less
favorable™;

This “no less favorabie™ treatment need only be afforded to economic interests
that satisfy a “likeness™ requirement;

The “no less favorsble™ treatment must be acopnied thraughout the time ths
ecanomic interest continues in the territory (in the case of a product, from its
offering for sale through its transportation and distribution to its final usc; in the
case of an investment, mmmbﬂdmwmmduﬂmdopmwm
its final disposition); and

- The obligatio is subject to exceptions for government procurement and subsidies.

The words “treatment no less favorable™ were used in NAFTA Article 1102 as their
mmnghalbeeueonnderd WﬂymGATrj\yipmdmuM set out in the
Investor’s Memorial, uwmwmtm less fuvonble"-as
requiring equality of competitive opportunities.”

B investor's Memorial at pare. 536.

e mw— mwmw wwws l!".‘ﬂ“‘“.‘ « APBULIAIED T ) Uﬂll/ﬂll
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v))  NAFTA Article 1102 Follows The GA a&igi&ng
-US Free Trade Agreement

46. TheNAFTA's i&ggﬁaggﬁ!gggg ")
contsined e niational treatment obligation for investments thet had an express exception
for certain public policy objectives that was modeled on the exception to national
treatment for trade in goods in GATT Article XX."* FTA Article 1602 reads:

1. Excapt as otherwise provided in this Chapeer, cach Party shall sccord o inrvestors of the other

Party treatmont no less favorable than that accorded in ke circumstances to its investors with

&E%%ﬂ.g%g its varvitory;

b) the scquisition of business enterprises located in itx tecritary;

¢) the conduct and operation o _slwxlnlu!tl_oﬂﬂ_ _usu.-sa.. and
©) the sale of business enterprises located in lts teeritory. ..,

8. Notwithetanding paragraph 1, the trestment & Party accords to investoes of the ather Party may be

gmﬂ.nﬂg.gg?;%g

a) the difference in trestment is ne greater than necessary for prudential, fiduciary, bealth
and safety, or cansumer protection reasons;

S-aoruggr% effect to cs.n.-i-g&rq e Party to
its luvestors for such ressens; and

¥
vﬁsnggonﬁng&gr!g% -8!&!85&29 1803.

9. ??3%!%?? trestment under paragraph 8 shail have the

vﬁaﬁ%lﬂgf t such treutment is %aﬁggs

47. Fn&ﬁﬂgg%ég*aﬁg&gg
gxggnmﬁ J%%éﬁ&ogﬁug of the

GATT Asticle XX reads:

Subject to the requirement that such massures ace not spplied in 2 rusnner which would consrinato a means of
arbitrary or unjustifisble discrimination between countries whers the same conditions pravall, or & disguised
gsggglsgi be construed to !iﬁp!fig
enforcement by apy contracting party of measures:

{a) necessary to protect public moruls; .

(b) necessary to protect human, animal or plant life or heafth; ...
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XX of the GATT is further avidence thst NAPTA's draflers intended to adapt
cepts for the new sreas of trade in services snd investment. NAFTA’s drafters
iminate the elsborating lenguage in FTA Articles 1602(%) and (9) as they

| that these exceptions were implicit in the language of “like circuinstances™.

order Trucking Servicis, Mexico expressly scknowledged that the swict

wﬁﬂgowfug—ogigsﬁnmﬂ A was continued in

?ggaggsgga?gg now
ts Article 1 nﬁag

R ————

%gggnﬂn?% zﬁgoﬁrv
1, Investor’s Book of Aathorities (Tub 106) & }gig?ggg

gvlnlll.i‘lﬁ?%ﬁﬂ.iﬁ!w%s%i‘g )

%Zﬂgzg?&% ) Fial Roport of the
1, Invastor’s Book of Authorities (Tab 106) at !a..»&l»&zin 1202 snd 1203 of
Egﬂs%giﬂq; services -
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{2, 14and 1 &Eozs 53%&»%&5&0 8!5«90
ga«ga‘ags Eiﬂ they establish
. Article 1102 has a specisl mesning, The NAFTA drafters confirmed their

wpply this spocial meaning by entitling Article 1102 “National Treatment”
ding national trestment as a principle and yule of the NAFTA in Atticle

mfters chose to ps?gusz&azagﬁ;?zﬁ Asticle
:gﬁs_&!:zo?ggﬁ By doing 50, they
ir intention to create & framework fo a&ﬁ:ﬂi&???
xr then a codification of 19* cantury forms o %wsamow

leo’s n§§§.§§§a§§

gggagugﬁﬁgggg
rents in the Methanex decision.® ?gggggoﬁ
&Eﬂ?&nk&gggaﬂg many O n.o?.osnoﬁ
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[ Canada's Reply ot parsgraphs 62 of seg. .
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rent this fondamental flaw, the giﬁggﬂo 1 and ethanol
¢ F

Egégoﬁg%lﬁg £ results.
1t the meyo fact that there was a difference in the treatment of ethanol and

rested a gggggsgﬁnmgomgiﬁo .

ggggﬁgmﬂﬂ&fga&%
se flawe in Mcthanex” ggég.ﬁgoﬁe case.

8, the Adathanex tribunal engaged in ggg mn_-
» between NAFTA Article 11 Siggggsg
und in the GATT and other NAFTA a.%nuguo n—nk%nn

rrectly nﬂg&g a claim under NAFTA Articls 1102 must be brought .

jon of national treatment of ixvesaents and not for & claim about treatment of
by an investment. Thus, Eoggns%!ogszgena
ggggﬁﬁi&ﬂ%%&
sufucturers coald ot be a violation of NAFTA Artické 1102
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~~ substitutable goods™, 19.58.-525 Ql.lu Bn reflared only to “like
ods”. It concluded that “like goods™ were nota g@eﬁ@g .
npetitive or substitutsble goods™ > In doing so, n.ow.@ggegg&
ggﬂ.ggé%g a competition based
mework even when this phrase does not sppear in ;&33 g
mpetitive or substitutable” products.’

gﬂﬁ.ﬁ&&.ﬂq&&lﬁo%fﬁﬂg was used for
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gg? ggﬂ&a%%ﬁgg only
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leed, much o Eokusaln% glﬂ&ngang%

opportunities approsch advanoed by UPS. EE%IE&%Q&

2. NAFTA's drafters “were fluent a?ﬂr&& X

b.

A violation of NAFTA Article 1 Sgggﬂag E-En
.83...8_ ’

3 Methanex Final Award mt gz.n_...!u.?ﬂ
3 Investor's Reply st pars. 549. .
4 Methanex, Firal Award st Part IV-Chaptar B-Pags 17.

.. .
- 3 Mathanex Fiosi Awerd at Part [V-Chapter B-Pogs 14.

¥ Mathonex Fisal Award ot Part IV-Clapnr B-Page 1.
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. ggﬁ?ﬂ&&nﬁ 30%. s.nﬁpmpggma%g
" is a fringe player such as Canpar as it is privately-owned. This is no answer, however, to
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2 Adethanex Floal Award st Part IV-Chapwr B-Page 10,
3 Mathanex Pioal Award st Part IV-Chaptor B-Page 9,
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isvestment is fundamentlly intertwinad withintarnafional trade in goods
A firm can supply goods and services to 4 foreign market either by .
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Invostor’s Book of Authorities (Tab 177) at 337-338.

* UNCTAD, Nesiona! Trestment (New Yor: Usisnd Netins, 1999, Igviator's Book of Auborides (Tab 10)at 3.
3 UNCTAD, Narional Traatment, luvestor's Book of Authorities (Tab 10jas8. |
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hat the differences in regulatory cutcomes for methanol and ethanol-based
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found that the State mgigagggg
fic opinion in gg!&u&f%ﬁv&g&

m regulatory review. There was no evidetios that énvironmentsl poliution
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%a facie violatioh o g%@%m&o& Talbot's Canadian
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soetiopal response thet was nécdesary to respon to the threat of U.S
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taxes and thet Mexico did not mestits burden af justifying this less favorsble
treatment.® While the Feldwan tibunal did exclude Mexican cigarette
- ggggagéggﬂﬁrgg

that it adopted a framework of examining competition ity fhe masket. Reldman's
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. relating to the scquisition.® This wis a ggﬁ
ssv&uispggﬁgﬁ __&;Ewﬂaﬁsé

e ADFv. ggg«%%?ﬁi??g .
with U.S. competitors that supplied stéel producty’to 8&:58%?
Investor challenged & ..w&g jsgioa% to such

) projects. It failed, howevet, fo gg?sﬂﬁng& in its
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ingtaavgg ggggg
ike circumstances™.

whete the gﬁagggggﬁ it cannot

nerely by pointing to ggégi e. Asthe Cross- :
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tory measure can only be justified ﬁo%gg
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79.  Chapter 11 does not say that the meaning of "Party” or the customary international law of
state responsibility is affected by Chapter 15, Yet, despite this, Mexico supports Canada
' in arguing that NAFTA Chapter 15 tmplicitly remaves the spplication of the customary
_Mondhvofmbnqonﬁbiﬁtymcaw»li.“ '

80. - mum.mmmwmmmwm Indeed,
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responsibility to Chapter 11: ,

a  NAFTA Atticle 1108 mwmammwn&u
- procurement; subsidies and granti from certain Chiapter 11 obligations.® If
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9 NAPTA Article 1101.
4 Mexico Article 1128 submission st pers. 5. .
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