
IN THE MA1TER OF A CLAIM UNDER. CHAPTER 11, SECTION B 
of the NORTH AMERICAN PREE TRADE AGRlEMENT, and the 

UNCITRAL ARBITRATION RULES 

BETWEEN: 

INTRODUCDON 

UNITED PARCEL SERVICE OF AMEIUCA, INC. 
Claimat/lnvestor 

and the 

GOVEMMENT OF CANADA 
P.espoadent.IPa.91)" 

Al'PUCATION FOR4!1ICUS Cl'JRI4ESTA]VS 

by the 

CANADIAN UNION OF POST AL WORKERS 
ad the COUNCIL OF CANADIANS 

The Applicants first petitioned this Tribunal for standing to participate ht these proceedings in 
May, 2001 and, pursuant to the Tribunars direction of April 2004, made further sUbmissiotls 
concerning the· modalities for su~h an intervention.. This applir.ation is made further to the 
previous onters of this Tribunal (October 2001, April 2004 and August 2005) and in accordance 
with the statement of the Free Trade Commission on non-disputing party participation in 
NA.FT A Chapter 11 arbitral l)roceedmgs {October 2003). 

THE APPLICANTS 

Canadian Union of Postal Workers 

1. The Canadian Union of Postal Workers ("CUPW - SITP") represents approximately 
46,000 operational employees of Canada Post who provide postal services to Canadians 
throughout the country. Over half arc letter carriers and spend a portion of their time 
handling, processing and deliveriJJg expedited and exj1ress courier products (Priority 
Courier and Xpreupost services). 

2. Rural mail service in Canada is also provided by appro~ately 6000 rural route and 
suburbm mail camm (RRSMC), who wcie preveatcd, pursuant t0 the provisions of the 
Ca,,ada Post Corporation Act, from forming a union and engaging in collective 
bargaining. These workers are also involved in the delivery of parcel and express ~urier 
services. Iu Mareh 1997, these workers formed The Olganization ·of Rural Route Mail 
Couriers (ORR.MC) which wotkcd closely with CUPW ..STTP. 
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3. During the most recent round of collectk-e bargmTiin& CUPW .. srn was successful in 
negotiating a collective agreerncnt with Canada Post that finally ac;corded RllSMC 5tatus 
as employees of Canada Post with the right to bargain collectively for the terms .and 
conditions of their employment. These workers, more "than two-thirds of wham a.re 
women, now fom:i a sep3'1lte bargaining unit, and ate rei>resmited by CUPW-STI'P. As of 
January 2, 2004 they were covered by a collective agreement between CUPW- SnP and 
Canada Post. j 

4. CUPW-STfP also represents approximately 40,000 union members who are entitled to 
pension benefits as Canada Post employees. For many years these employees participated 
in the Canadian Public Service pension plan. However, in tonsequence of recent statutory 
amendments (Public Sec.tor Pension .lnvutment Board Act - Bill c ... 78), :Canada Post 
Corporation uo longer participated in the public service pension plan as of October 1, 
2000. ; 

5. CUPW-STI'P has also boen actively involved in the public: policy debate about postal 
services and has made detailed representations to govc.mm.ent concerning the i:ole and 
mandate of Canada Post; the organization and delivery of p,o~ parcel, courier and 
electronic communication: services; and the public scfvice ·objectives of this Crown 
Cotp0ration. : 

6. Together with the Council of Canadians, on March 289 2001 CUPW-STIP issued an 
application in the Ontario Superior Court of Justice soek:ing, mter alia./ declaratory 
judgements concerning the validity of the enforcement procedures set out in Section B -of 
Chapter Eleven, in light of Ca:oadian constitutional requitements. 

Coudl of Caaadians 

7. The Council of Canadians ('~ CounciP') is a non-govc:mro.mtal orgamzation with more 
than 100,000 members, many of whom participate in the activities of more than 60 
chapters across the country. Strictly non-partisan, the Couneil lobbies Members of 
Parliament, con.ducts research, md runs national cmilpiigns .;~gned to raise public 
awareness md to foster dem.ocmtic: ~bate about some of Canada's mast important 
issues, including: the fUture of Canada!s social and cultwal programs; the need to renew 
its democratic instimtions; and protecting public health and the environment. · 

8. The Council is strongly committed to preservil'lg the intezrity of C&Dadian postal services 
as public sr:rvices providing high quality, reliable and affordable mail, parcel and. co'Wier 
services to all Canadians regardless of where they live. Moreover, it believes that if the 
v.italily of this public institution is to be assured for the years. ahead, Cawuia PC)St must 
respond to new challenges by expmd.ing the types and availability of the services it 
provides, not by reducing them. 

9. The Council also has a close working relationship with Rural Dignity of Canada (''llural 
Dignity), a grassroots citizeos' group committed to ~eaing roral communities and 
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maintaining and enhancing services, including postal service&i in rural areas Rural 
Digoity1s Coordinator, Cynt.bia Pattorson, is a member of the Board of Dilec~ of the 
Council. Both the Council and Rural Dignity made silbmissions to the Canida Post 
Mandate R.eview. ! 

10. The Council also has a long standing commitment to the preservation of Canadian culture 
and cultural programs, and Gary Neil, who is the Co-ontinator of the lntemational 
Network on Cultural Divemty, is a member of its Boircl of Directors. 

TRE INDEPENDENCE OF THE .f\Pl'LICANTS 

11. The Applicants have no affiliation with the disputing parties, and have received. no 
tinancial or other assistance from, any go'Vemment, person or organization to assist with 
the preparation of these submissions. ' 

TilE APPLICANTS' INTEREST IN THESE PR.OCEEDJNCS 

12. If this Tnl>UDal finds Canada to be iD breach of its obligations Under NAFTA concerning 
the activities of Canada Post, Canada would be under CQnsid.erable pmssurc to rcstnlcture 
the current framework of Canada. Post service delivery. There is a high probability that 
such a restructuring would have direa couscquences for CUPW -STTP members who 
now provide many of the services at issue in these proceedings. 

13. In the· 'Short term, these consequences ~uld inclUde revised job classificatio(lS for those 
·employees currently providing the services that Canada Post may be direGted by the 
CBDadian federal govemment to aba!ldon.. Such downsizing of service delivery may also 
include lay-offs and permanent job reductions. ~ postal service ~ bas 
had serious impacts on workers in the past. 1 Ovc:r the longer term, and to the· d.egree that 
the financial viability of Canada Post is compromised by constraints that :preclude it ftOm 
providin& the full range of current services, the job security of all of its employees rnay 

· be adversely affected. · 

14. Furthermore, the security of CUPW·STTP members, pensions hu also been put at risk 
by UPS allegations that Canada is in breach of its NA.FIA oblipt:ions by, inter alia) 
having acted as guarantor of the pcmaion pbm's UDfmldcd liability. This raises the 
possibility that the future financial security of tens of thousands of Canada Post 
employ~ both past and present, may be at stake in these ~ngi. 

lS. 'UPS has also raised issues relati.Dg to the collective bargaiuing rights of rural and 
subtt{ban mail cmim, including their right& under Canada1s Constitution as well as 
llllder international labour and human rights law. Both parties refer to judicial and 

I 

i 
l 

1 For example, ~en the govcm:rneut acr;q:ni=d 'the recommendation. af tbe Camda Pod Mandate .RevieVf that the 
c:ro-wn cmporation pt out af most of its admail 'b~ wfrhm a ·week of~eiVJ:Dg tl1at .directioa Catlada Post· fired 
10,000 ad.mail workers. This ~resented. the largest laf·off'm Omld.bm bistary. . . 

~oos 
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intemati.onal legal proceedings in which CUPW ·STTP was the applicant or intervener. 
These are alSo matters with respect to which the Ct,JPW-$TrP also hu a direct and 
demonstrable interest. , · · · ! 

16. This case also has foreseeable consequences for all Canadians who depend upon the mail~ 
parcel and courier services ddiYCred by Canada Post, and threatcn.s to undermine the 
viability of an institution the Council of Canadians, m partnership 'With such groups as 
Rum Dignity of Canada, has worked hard to defend. 

17. For instance, if Canada Post is required to divest tr.self of courier and paekage delivery 
service functions, or otherwise devolve them to an a:rm&-length enterprise,. they may no 
longer be subject to the Utliversal service obligations that are now part of Canada Posfs 
statutory mandate. The result may reduce the unive:rsal availability of these services. or 
increase their cost, or both. These impacts ate likely to be most acute for residents of 
rural or remote communities bocause of the increased costs associated with providing 
service to less populated areas. Moreover, if post office closures also result, an important 
pan of the institutional framework of Canadian societj would be damaged because of the 
importance of the post office to many rural communitiC:5~ · 

18. The UPS claim also puts at issue the Publicatiom Assistance Program, which is an 
important Canadian cultmal program that i& not only important to Canadian publishers 
and libraries but also 10 those who benefit from having greater access to libraty services 
and to a diversity of Canadian publications. 

, ... M ... ' 

ISSUES OF FACT AND LAW ADDRESSED BY THE APPLICANTS' SUBMISSIONS . 
: I 

19. The Applicants' submissions ad.dress, inter alio., the following matters: 

(a) The failure of UPS to introduce evidence OT makC legal srguments to SUppOrt its 
claim that Canadian measures relating to the collective. bargaining rights of na:al 
md subl.llban mail carriers represent a brem;h of Canada's obligation to provide . 
National Treatr.ucmt Lmder Article 1102 ofNAFTA. · 

(b) The failure of UPS to set out in its stater.neat of claim., any claim that Canadian 
measures relating to the collective bargaining rights of rural and suburban mail 
carriers represent a breach of Canada's ohliption to provide a Minimum Standard 
of Treatment, under Article 11 OS. ; 

( c) the reservation from NAFTA disciplines of measm. relating to labour law md 
policy, which was made when the Parties agreed t0 and adopted the North 
American A,grccment 011 Labour Cooperation. . · 

(d) The nature 'of the relationabip betwecm Canada's oblipUons under NAFTA and 
those it has under international labour and human rights ~eaties~ and in plltticular 
the breach of these latter obligations that wou¥l occur if fcreign investors are 
allowed to l'el;Over damages for violations of · interiiational law where the 
obligations owed wder those treaties are enrlfely to th4d parties, not to the 
investor. : 

Ill 006 
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(e) The importance ofiupecting the tri-partitc nature ofintemational law concerning 
the rights of workers to bargain collectively, and .. pf being guided by this 
fundamental principle when i.nter]'reting NAFT A. , 

(i) The extent and character of the cultural exemption allowed under NAFT A and 
FTArules. 

WHY THE TRIBUNAL SHOULD ACCEPT THESE S'U8MISSJONS 

20. . The Applicants sub.mjssiom' would assist the Tribunal in the detemlination of f&Qtual and 
legal is~ related to this amitration and bring a perspective,, partir;ular krl:ow\edge and 
insight that is diff'e.rent from that of the disputing parties. In this re~ the Applicants 
are pa:rti.cnlaily qualified to comment on issues conc.en:Un.g: the preservation of public 
policy and program flm.'bility with respect to the ~ery of public aervi.ces; labour­
management relations; the pension entitlement ofpostal'workers; Canada's intemational 
labour and human rights obligations; the exemption· Under;.'NAFTA for measures in 
respect of o~ and the importance according NAFf A in~cstmeo.t disciplines a strict 
:rather than libetal inrezpretation. 

21. The Applicants have a significant and direct int=reat in .this arbitration that arises from the 
foreseeable consequences of an awatd made in favour of the disputing investor including: 
potential adverse affects on the job secmity,. pension entitlement and working conditions 
of postal workas; and the potential decline in the avaij;W,ility and/or quality of universal 
postal, package and courier services to Canadians. ·-. i 

I 

22. There 'is also a ~nsiderahle public interest in the subject matter cf thG arbitration that 
arises from the potential of this claim to impugn the validity of an important Cmadian 
cultural program.. and to expand the scope of investor-stat~ litigation in a manner that Will 
encourage t\uute claims assailing Canadian policy and law as it relates to other public 
services, ~h as those relating to health care and libre.ri~- · · · ; 

23. Furth.ea:uore, the Applicants' views on several of the issues that arise in th.esc 
proceedings are likely t0 be quite distinct from those or Canada and Canada Post. This 
conclusion is, we submit, demonstrated by the Am.icus Cfl.Tiae ~missions attached. 

Respectfully submitted this 2oc11 day o!Oc;tober, 2005. [ 

£~ SA.C1.GOLDB~ LL 
Stevea Shrybman 

20 Dundas Street West, Suite 1130 
Toronto, OJitario MSG 2G8 
Te1: 613-235-5327 
Fax: 416-591-7333 

· Counsel for the Applicants 
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IN THE MA.Tr.ER. O'.F A CLAIM UNDER CHAPTER 11, SECfION B 
of the NORTH AMERICAN FREE TRA1JE AGREEMENT, and. the 

UNCITRAL ARBITRATION JlULES · · 

BETWEEN: 

UNITED PARCEL SERVICE OP AMERICJ\'lNC. 
ClaiDl8lltlJDVeltOr· 

and.the 

GOVERNMENT OF CANADA 
I " 

P..espcndentlPa..w-ty , ) · 

by the 
CANADIAN UNION OF POST.AL WORURS 

and the COUNCJL OF CANADIANS .. ·. ·, 

P.9 

. : 

1. These submissions are made in response to the plead;ngs filed by the disputing investor 
and Canada. Howe'Ver, the only version of these plea.dings made available to these 
intervenors has been extensively redacted. In addition, much of the evidence Upon which 
the parties an: relying has also been excised ftom the materials made available. We arc 
unable therefore to know the full nature of the argu1nents and· evidence that have either 
been presented by UPS to support its claim, or raised by Canada m response to it. 

2. This failUR to fully disclose the arguments and evid.,rlce in this cue not only frustra~ 
the intervenors' ability to be of assistmce to the 1)i~unal, but also causes serious 
prejudice w the intervenors by dcmying them an oppOrmnity to properly respond. to is~ 
that are of both direct interest to them, u well of broader public interest to many 
Canadians. The following submissions :must be read in light of tbis .important 
qualification. ·. 

Position of the lntuvenon 

3. With the exceptions, and for the ad.clitional reasons ~tcd below, we concur with the 
submissions of Canada and submit that the UPS cl'aiin is entirely without merit am! 
should be dismissed with costs to Canada. 

Tile UPS Cla.hlJ. Seekl to Dramatiealy Espod the Scope aJ Investor-State Lttilation in a 
Muuer Entirely Unsupported by tbe NAFT A Test or the Ililent of the Parties 

4. There have now been over 35 cl.aims brought under NAFTA mVest:meni rules 11 but the 
present claim is unprecedented in several respects. To begin.·'Witb, ttW;' is the first 
investor-State claim to challenge the manner m wbic;h . Canada has implemented. mi 

... 

' , I 

i 
I 

i 
i 
i 

141008 
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imponant cultural program. It is also the 1mt to so directly put at issue tbe interests of 
non-parties, in this case the jobs and pensions of tholisands. of entployees of a Crown 
CorpCJIBtion. It is also the 1itst to challenge measures. relating to the deltvery of pualic 
senrices, and the first as well to invoke NAPT A diccipfules to. challenge long-established 
policies and practice-a that significantly predate the negotiation ofNAFTA. Finally, it is 
the first to invoke international labour and human rights treaties in support of a NA.FT A 
investor claim. · · ·:'. 

In ea~h of these respects, UPS urges this Tnbu:nal to adopt a broad and expansive 
interpretation ofNAF!A disciplines for which there is no teXtual support, and e"en lees 
in the ancillary sources to which this Tribunal inay loqk to ascertain the intentions of the 
Parties whme the text admits of more than one interpretation. i, • . 

Jhe Use of NAFTA IJivestment Ru.ls to Challenge the Deliveiy :of PuJ:>Uc Scrvices 

6. As the :first investor.State c:laim to ehallengc the provision of pUblic services, this case 
has broad implications for. other social or public services which must similarly be 
pro~ded on tm.iversal terms to all members af Cana<lian society. The underlying conflict 
'between free tnde policies that constrain government actiC>DS m fiwour of market 
disciplines. and social policies that rejOQt such disciplines. to eD.SUr1' Universal. access ·to 
postal, health Care, horary and other services, is at the· hCIJ1t of this dispute. 

7. Given .~e ext:nlOrd:inaty rights of foreign service providers under NAFTA, including the 
right to make claims under Chapter 11,, this underlying con:ftict? rife with the potential 
to inspire claims by foreign companies seelrtiJlg to e.xJai:a4 their businesses in Canada by 
containing or reducing the operations of publicly· awDeci ~ providers. This i8 
particularly true where public service proViders opc:nte, as many do, within a mixed 
public-p.r:ivate system.. Thus Canada Post has the sole responsibility fo,:- =nsuring the 
delivery of certain universal services. in this case letter-mail, but in other areas of service 
delivery operates in a highly competitive marketplace. · 

8. If the expansive interpretation ofNAFTA disciplines urged by UPS is accept.eel, the result 
will certaittly be claims by others fo.reign investors operating in the caurier and package 
delivery industry, but is likely to also open the floodgates of litigation challenging the 
operations of public setVice providers that mo benefit from the use of established 
infrastructure, including such diverse insti.mtions as public hospitals and municipal 

9. 

libraries. I 

The most fundamental aD.d distinguishing feature of Caxlacia Po~ 'and othec puhlic service 
providers is their respective universal smri.c;e ohligatioDs~ In the case of Canada Post, 
these are mandated by both domestic and ~ntemational law and 1include the obligation to 
provide universal, permanent and quality service to all Canad.fans regardless of where 
they live and at affordable priccs.1 Iu the case or health care ··it is the requirement ~ 

I 

I 

i Universal Postal Ccmvent:ion, Article I. R.s:spondea.11' Authorities, Tab 4. 
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provide services re~s of the individual's ability to p.a:y. It is the obligation to 
provide Wlive:rsal se:Mces, however that obligation is ·ronnuliited, that is key. 

10. Canada's obligation. \Dlde.r Arti~lc 1102 only requites tbat it a~ foreign investors no 
less fa.voumble treatment than it accords, '~ like:circum.stances'7

, to its OVln. It is· the 
obligation to provide universal service that makes the· cm-umstauces of Can8da Post :and 
other public sector seM.ces providers entirely unlike those of commercial enterprises. As 
Canad.a argues; this TnOunal has no jurisdiction to conduct an inquiry into or substitute 
its own judgment about the activities and practices of a Crown COiporation which 
Canada is entitled to establish and maintain under NAFTA mles and which ooerates in 
circumstances entirely milllce those of ~mmercial" corporations with Vlhii:;h it may 
compete in certain service areas. , 

Using NAFTA,lnvestment Discipijp.es as a $wptd Rather IMn a Shiel~ 

11. Unlike other investor-State claims, this is not a case where UPS is asserting that some 
action by a Canadian government has entirely deprived it of the right to ·carry on its 
business (see the Ethyl, S..D. Myers~ Meta/clad and io.ewBn cut$) or has int¢eted with 
an existing contractual obligation or concession agretlnent (the Mondev, AlJF Group, 
and Robert Azinian cases). 2 

1.2. Rather, the UPS elaim relates to future and speculative groWth and profit. No other 
foreign investor claim bas sought to illVOke Chapter 11; p?oceclures for such opportuni sti.c 
reasons. In every otba' Chapter 11 case, disi>ute ptocech.xrcs havecbeen .invoked as a shield 
to defend against measures which are alleged to have rnaterially·diJnini~ed the ongoing 
operations of the foreign investor, or interfered with contractual relations. In contrast, the 
UPS claim invokes Chapter 11 dispute procedures u a rNorvl. not to preserve its b1Wness 
in the face Oil govemmmt initiatives that threaten to reduce it, but rarher to assail long 
established policies, law and practices for the pmposes af expSnding an already growing 
business empire by diminishing the actiV1tics and .flexibility of a publicly owned 
competitor. . . ,, l 

13. It is not the case that Canadian measures or the activities of caDada Post have prevented 
UPS and companie1 like it from establishing and growing profitable business operations 
in Canada. In fact, when the United States Intcmational T~ Commission (USITC) 
studied major U.S. trading pa:(tnets~ commitments mu\= the WTO General Agceement on 
Trade and Services, and. after ~anducting extensive Ui~cws "Wjth U.S. expms courier 
industry reprcsentatiV'es, the Commission reported that: : 

2 Mondev1 A:WQ1'd (UPS Autboritic::s at Tab 37): Erhyl Col'JIOralitm. 1111tl ~ (UPS ·Book of A.uibmides at Tab 
SO); Loewer& ""ti Unizeti .Strires (UPS autborUios at Tab Sl)i S.D. Myen tDUJ. CalUllltz. {UPS Autborl:tics at Tab 4); 
Metalt:lad Co1']Joration and Mait:r;, A.wan/ (UPS Autbozitic:s at Tab 86): Re.~ .Azitlttm and Maiao (2000) 39 ILM 
537 (UPS aUThori1ies TAB 40);ADFv. US. (lCSlD Cue No. All(AFY00/1~ ("A.DF') (UPS Autb.mities at Tab 95~-

ta1010 
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Among rhe subject trading partnm, Canada, r.ep1'eS'f!'l.'18 the most open 
marlast for U.S. dmrler services. Canada. 'infjJo$es few rotrictions and 
provides for, among other 1hillgs.. inter-provincial and inti-a-provindal 
'l11ll:1d.ng pri'VUeges. ' 

P.12 

The USITC went on to comment favourably that, unlike other major US trading partners, 
Canada also provides for the temporary entry and stay of intra<O?pOratc transferees, and 
allows business visitors to stay for 90 da)ii. 4 

. · . ; 

NevetT.heless. despite its commmia! success ~nn supportive Can"'d;an gove..'?lment 
regulations, UPS lw invoked NAPTA dispute procedures for the strate~ purpose of 
forcing Canada Post out of express delivery and other competitive services. To succeed,, 
it mUSt persuade this Tribunal to adopt a broad and expansive intetpTCtation ofNAFTA 
il1vestment disciplines that it was.never the intention aftlie P~es they should be giv~. 

',1 ~ •I I 

16. If this strategy succeeds, the ability of Canada Post .io, ~~liver ~ore letter-mail ser.rices is 
likely to be seriously compromised.. For, as documented py the TD Sectlritics smdy cited 
extensively by both parties, to be financially viable Canada Post must be active, m 
proViding services that complement its primal)' focus on lcttcMn.ail, which is expected to 
diminish over time -with the growth of electronic communication~ The TD stUdy 
omphasizes the potential synergies available if Canada; Post is ·obliged.to .k=P abreast· of 

:a teclmQlogical developments and to develop new procluctB and services in emerging areas 
such as electronic communi~ons and commerce. Advances m customer service will 
require constant updates and capital investment in sophisticated technologies. 

' 
17. Conversely, if Canada Post is denied the ability to grow into· new;_ areas, its long-term 

prospecte for fiDancial sustainability arc pooro and it will be forced tb rely on increases; in 
basic postage rates to mglllent dwindling revenues. A viable strategy that seeks to take 
advantage of Canadians' considerable investment in · ~e po~ infrastructure t0 lever 
economic efficiencies aud to p.toVi.de new, eriba%i~C'.d scrvic:es f.or Canadians '1t'ill 
inevitably bring Canada Post into competition with ptiVa.te companies in certain areu. 

18. ibis int~tion of monopoly and non-mcmopoly .·servicest and the ~omm:ingling .of 
commercial, publicly funded, and subsidized. service6, delcrib~ the dynamics at play for 
su~ diverse institutions as Canada Post, pUblic ho~itais and municipal hbraries, all of 
which have, in one form or another, an obligation to provide services on a universal basis. 
·It is the particular or amique ctrcumstan~ of such ·wtitu.tions that distinguish these 
public entities from, or in other words, makes them unlike punily commercial enterprises 
such as UPS. 

' I 
3 U.S. Inrermaonal Tra~ Commission. ( 1995). ~"General Agtecmmt On Ttide In Servi='!: &:anrinatign OfM.ajo~ 
Trad.ing Panners• Schedule Of C.Ommitnumts (c.amda, Emapean Umon, JapaD., A.11d ~mco. luwcstigati.ou. No. 332-
358. USlTC publitratian 2940. December 199S, seed>.. s. p.12. 

'~ l : 
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19. The distinction between public and private entitiesi~ ~~ental to the future viability 
of many Canadian public and social servic;cs, and· is ane that NAFTA investm.ent rules 
require this Tribunal to take into account as the un.like circumsra11aes of public service 
providers. For these and the reasons argued by Canada. UPS claims relating to Article 
1102 should be clearly and completely rejected tft discourage similar adventurism by 
other commercial service providers seeking to cxpand:~he use otNAPTA investor-State 
procedures for pU?pOses they were never intended. to serve. 

The Bargaining Rights of Rural ud Snb11rbaa Mall Carrien 

20. UPS makes two argurnenis relating to Canadian measures that have until recently denied 
rural and suburban mail· carrien (RSMC) the right to join a union and engage in 
collective bargaining with Canada Post.5 These ar~cnts have also been extensively 
n=dacted and the principle evidmce upon wbich they re~y, the Rosen report, has not been 

· provided at all. ' ~. ::~ ;:. "· · 

The Eailure gfljpS to Provide any Support for These Cl@jms "Uuder Article 1 lQi 

21. In its Rqyised .Amended Statement of Claim (Dec 20. 2002), UPS asserts that Canada was . 
in breach of its obligations under Article 1102 of the NA.PTA by, inter alia: 

Eronpting Rural Ro&ae Contractors engaged vnder contract with .Canada . 
Post from the application of the Canada. LahO'ID' Code, anti' dt!7JYing those 
indiWduals the right to unionize.; {para 25(/)j 

Provision to Canada POJt of benefits 'apet:tf.ng the pmsion plans made 
available ia its employees, including by p'l'Oviding Can.ado. PoJr free, of 
charge wtth administrative fl'll.d oth• servtcu~ ,b;)l providing Canada Past 
employees with indexed pensioa boefits wi.tht:nit ~eqf4irlng Canada Post to 
fand a11y actvarial de.ficiency. by prahibtring Canada Past employea ' 
union from negotiatinK improvnients ta rite pwion pl~'ll. and by making 
~stve paymtmt.r to Canada Post 'Upon Canada .,Post ralcing aver 
admin'istration of the pension pltm; [pQ.1'a 25{h)] '. · · 

11 ~ • 

However, in the redac;tcd materials made available, there is no legal argument or other 
assertion made· to support these claims. If, in fact, UPS has failed to adVll'lce these 
aspects of irs claim relaied to National Treatment, they should be considered to have been 
abandoned. · 

', r 1:•. 
'~ ,) . ; 

s P8fifion to theA.rhitral TrlbJ.DUJlbyb Council ofc.nadiam ad the Canadian Unioia of Postal Worbn, May 10, 
2001. h.tm;llwww dfait-maecigc.caJtga-~an?ci:AA.qp . . i 
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The Failure ofUPS to Submit These Claims to Atbitralion unJ.er Article 1105 

• j ,I, I 

23. Canadian measures relating ta the colleGtive bar~ rigb.tS.~fRSMC, including their 
rights to negotiate for improvements in their pension enti.tlem"1t5 are now argued by U:Ps 
to constitute a breach of Canada.1 s obligations under Article' t f 05, not Article 1102. ' 

I 
i 

24. No such claim rcLatiD.g to Article 1105 was set out in the UPS Notice of Intent to Submit 
a Claim to Arbitration, nor in the Statamgnt of CJpim .md Amended Statement of CI3im 
that ha'\'-e been filed subsequently. Therefin~ 'L"PS has failed to c.omply wi.th 'the 
requimnmts of Article 1119 of NAFT A, and Article 18 of the UNCITRAL Atbitra.Tion 
rules. Moreover, because compliance with Article 1119 is mandatozy and a condition 
pree«ient to asserting a claim under Chapter 11, -we Sllbmit that this particular c;laim has 
not been properly submitted to mbitration and therefo~ .should not be considered furtller. 

~ ·, '~ ' 

25. However, if the Tn"bunalJ contrary to this vic:w'. is~ to cansider the merits of these 
claims, the following argtimerlts are submitted in the attanative~ 

1 

' 1•' 

Alleged Violatiom of Article l lOS Concerning Libow md H)lmm Rights 
r· . 

. i 

26. UPS argues that Canadian laws prohibiting R.SMC from exercising the eolledive 
bargaining rights provided by Canadian law made· it possible for Canada~Post to pay 
lower vmges and accord fewer benefits to these workers) thereby reducing its opera~ng 
costs. We agree.. · 

27. UPS further argues that such mcasuteS also represented a brcai;h of Canada7
S obligatiOns 

under intemational law, most notably those set out in the Right to Orguniztr Convention 
1948 (Co1111elftio11. No. 87) under the Intcmational:::Labour Orlanizati~ which reqme 
Canada to uphold the right of workers to bargain coll~tively. · · 

28. We agree that Canada was in breach ofits obligations."under .. the ILO jn this regard, '.not 
just those under Convention No. 87 which it has ratifi~ but also those llllder Convention 
98: Righr to Organize ~ Collective Bargaining Co~ventie'n., .J 949, which it has '.not 
ratified but ia, by virtue of its adhctence to the ILO COnstimtfon, nevetthelCss obligated 
~~~6 ' l 

6 Eight of tbe ILO CO!:!..Ventia:J.s have been idemi6ed as bcm, ~l to the rights o!llmzm:!. beings at war~ 
Two ofthe5c: fi.m.damelltal conveaticm.s relate directly to the conc;ept Offtecdom of association: the Fro,m,m of · 
Aaoci&tian. lltld Protection of dJ.c lUgh1 m Organize Convmti.on, 1.948 {Con'Vfttion· No. 87), and the Mcm'ber Sti~1 
by v.inue of lbeir adberem:e.10 the n.o COJlldtul:icm, me obligated to rcspect:lbe principle of freedom of' iu;sociatlon 
an:icalated in the '.Freedom of AS!eeiaticm Ccmvcntiom. The ccmoept af fteadam of assek:iatian is so fimda:memli that 
1:n111pbims of non-complia;a.ce m :relation to these Coll"elltians cm be.~ agatpst even non-ratifying Member 
States. including Canada. Simply by being a ILO Manlxr State, Omada'has committed to uphold these minimlnn 
standards. See Poisson and Torobm, The .Riglst to Organize and C:olleeti~ Botpilttltg: Cmuul.o. imtl. Jntemationill 
labour OrgaP1ization Co1WC1Jtion 98 (1999), 2 Wolkplacc Guette 86. · ' 
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29. That being s~ NAFT A dispute procedures cannot! be ccmsiden:d a proper forum: for 
-redressing these violations of intcrnati.onal law, ner: r.loes UPS have, as Canada argues, 
standing to make sneh a claim. Chapter 11 pro~ wer~ not intended t0 become a 
vehicle for asserting opportunistic claims for dun~ t$iat .e: essentially beillg ca.used to 
third parties. Even less so because those most clirectly.'"ilfected: by such violations have no 
right to seek redress under these investment rules, nor. even to 'be accorded party standing 
in such proceedings. 1 

,, : 

' ! 

30. It is entirely disingenuous for UPS to be seeking redress for Canadian measures that have 
cli.scn£rancbised Canadian workers, while at the same time resisting the participation of 
those sam.e workers in the proceectings where this claim will be adjudicated.7 As for :the 
sincerity of its conce:m for the interests of Canada Post workers, we note the UPS' 
<=0mplaint that Canada Post's policy of stroeturi:ag its operations in such a manner as to 
avoid lay-offs and staff reductions is m.Uauided and inappropriate. 1 

' I 

Allowing Investor Claims to Recover Conseq•ential Dul;I- AUegedJy Cauaed by 
Canada's Failure to Comply witb Iaternational Laboar aaiBa.man Ripts Treaties Would 
R.epreteat a Further Breach of Those Obtigatiou .. , 

! 
• '1 

31. A.ccediDg to this ~cct of the UPS claim would not only compoll11d tM injustice caused 
to Canadian workers, but would in and of itself represellt a breach of Canada's 
obligations under n..o conventions for the following reasons. 

32. In effect, UPS argues that in negotiating NA.Fr~ Canada created a dispute procedve 
that allowed for the recovery of damages caused by its failure tp comply with obligatiom; 
under another treaty. However, the right to recover such damageS"would not be availallle 
to those most directly affected tmder those treaties, but only to those who might suffer 
ind±rect or consequential loss. . • '. · . 1 

• ~ • ..1 .· . i 

33. Creating such au asymmetiical ea!or~c:nt regime~iS ~Y incompati"'ble With both 
the spirit and the letter of these ccmventio.as, and would only' operate to compoucd the 
injustice done to workers hy Canada's failure to respect core labour rights. ·rms is so 
because the ILO is fandamentally a tripartite stru.ctm:ei which recognizes as its first 
pril:t.Qple the equal role that must be played by workers~ empio~ and govermnent .in 
achieving the objectives of the Organization and the COnveo.tions it administers. Thus 
representatives of governm.=ts, employers, and workers ser\'e together on Il.A) 

committees, on the Exeeutive Coimr.il. and in the General Assembly. 

: I l 
' ID.vesto.rs R.espo.Dse ta the Pedtio:a. fi.1ed by die QmadD.D Union of Poalal Wqmn and lhe Cou:DciI of Canadimu.,: 
May 28, 2001. lum:J/W'W\lll.4fait:maecl·E·call.na-13cldisp/pgree} arebivsl..ien.~p '. . ! 

I UPS mmmi~ para. 205-06. 

a!o14 
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34. The dispute procedures provided for under the · ILO conStitution are similarly and 
thoroughly tripartite. 0 The notion of allowing only employea or wolbrs the right 
enforce or seek redress for bteaches of an lLO con~en is timdamentally mtitheti.cl.l to 
this founding principle of tripartitism. To allow ~ to a~ur entirely outside ·the 
adjtt.dicative framewotk of this ILO eonvention would only further undermine ·the 
integrity of the regime that UPS purports tn uphold. 

35. 

36. 

I 
If this Tn"bnnal concludes that coI1: intemational labour standards are amenable to foreign 
investor claims, it would sanction the adjudication of issues that fall entirely within' the 
frameworlc of ILO conventions in a forum that is not onlv extemal to those mandated bv 
those conventions, but that operates according to . prliiciplcs 1bat are fandament8.Uy 
incom.patJ"ble with the modalities of the lLO. Suoh ~finding w~uld clearly place Canada's 
ohligations under NA.FIA and those under the ILO inio';eonm~t . 

. i t • I 

Moreover) even putting aside these contradictions, ~osing ~vcnmm.ts to suGh ~s 
might actually encourage the Parties to adopt policies. that rec:iui:e the protections afforded 
by la.hour law to a lower common denominator, th~by infringing the rights of an even 
greater number of workers, but averting potential clatm.s;. that it had discrimin3.ted 
between investors. If foreign investors are given recoune when Canada fails to colDply 
with its obligations under ILO conventions but wmbrs are not, Canada would be ~er 
much greater pressure to accommodate the interests of'omployers over employees. This is 
not a. consequence that Canada can be taken to have sanctioned whCn if negotiated 
NAFTA. ' I 

i 

37. We submit that this Tribunal must seek an inte!pretation of NAFTA investriient 
disciplines that most readily ;u;c;onis with Canadat $ obligatiOn.s under ILO and other 
treaties. Canada must not be taken to have mgotiatei:l•:~ intc?:national treaty that would 
conflict 'With its obligations under pre-existin1 i:nst:rummts. ; 

The North .American Amement cm Lmour Cooperttigp (NAALC) · 

·: ' 

38. In response to this aspect of the UPS claim Canada· further argues that in any C'N~ 
Hla.bour issues were specifically left out ofNAFTA.i and that by establishit\g the NAALC 
the Parties made ~lear the intention to address labour issues in a fotUm separate from 

I 

9 Once z. Member State ra:c:ifies an ILO Co11YC1.rion. o'lhe pldies cm teprearmt m:l 'amplain. to the Governing Bady 
alleging that the Mem.'ber State bat failed to implement or .:bide by that C~l'lttion.- Pu:isuant !O Article 24 of b 
ILO Coustittrtion, cmployu or "'amr QIPDiza.ti9DS emt complain that~any ~.State, ..... bas failed to secure tn 
any respect the effective obscnrance wi'dUn ib jurlldiction of aa.y ~!)11 of which it is a patty." Under A;rl:fcle 
26 of Cbe ILO Constitution. one Member State c:m file a:a. aJieaation of D.o~lWicc sgaimt sn.otru:r Member 
State. This provision has ftt>W beel1 ex.tei:Jded to all Confereuc:o delegates, llM:ludini worker IDd employer ' 
rcprese!J'lativcs. A tripartite Commissiou af'lnquiry appointed by the Gover.nl.la; Body invcstlptcs 1he complaim and 
malces :mr:ammendatiom to the Gavcmmg Body. The govc:m:ncnt con9-4 :may ~'thcr accept 1he 
recommendations or appeal the dispute to tbc Intematianal Comt af Justice, whose,decisian ia :fiml, 

~ .. , 

Ill 015 
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NAFTA. ulO We concur with t.his view for the reaso~ Canada ~' and also for these 
•\.. .... foll I I l ill'~ J , 
UJ.l.1,1, ow. •' :·. '' :l 

; I 

The NAALC Bs;seryes LabQUI' Matters From NAFTA Investment Disciplines . 
I 

39. The NAALC was negotiated. and implemented in parallel to NAPTA11 and was desirned. 
to facilitate greater coepc:ration be'l'\Veen Canada, the U.S. and Mexi~ in the area ·of 
industrial relations, as well as to promote the effective enforcement of caoh country's 
labo'll( laws and regulations. · 

40. It is quite clear ftom the text of the NAALC tl:w ~ ram es ju.tended to preserve their 
sovereignty with respect to the establishment, as opiioSed to 1 ~e enforcement, of labour 
laws and regulations. 

41. Thus Article 2; Levels of ~cction, provides: 
I 

Aftirm.i.ng 1b.U respect for each Party's consti~an, ~·. recogniUg the righ~ of 
each Party to estabU.h it1 own domatic labor stad.ards, and to adopt or 
modify accordi:RB)y its labor law• aad replldioaa, each Party shall ensure that 
its labor laws and regulations provide for high labor standards, consistent With 
high quality and productivity workplaces, aud shall continue to strive: to impiovc 

·=those standards in tba.t light. [emphasis added] ·'- , ··-

42. Similarly Allllex I: Labor Principles to the NAALC ptQvi.des: . 
' ' 1 : ·:· •' i 

The following are guiding principles that thd; Parties are cotmJliDd. to promote, 
subject to each Patty'• domestic law, bat do not establidl coliimon. miainlum 
standards for their domestic law. They indi~e broad areas of coiu;c:m where 
the Parties have developed, ear:h. in its own wl.y, laws,:'rcgalations, procedures' and 
practic"5 that protect the rights and ~ of tP.eir respective workfoiees. 
[ em.phasiB addedJ . . . ' ' 

. " I 
43. The intention ta preserve natiomd sovcnigntyiirith re~ to labour law and regulation 

was also made clear in a letter from Ambassador Kant9r, the.U.S. Trade R.eptesentative, 
dated September 29, 1993 to the Chairman of the Committee on Energy and Commcll-ce, 
in which the AmbassadoT, speaking on behalf of the Administratio~ stated: 

.... the fundamental premise of the supplem~tal. agreements is national 
enforc:ement of national laws, not ~opal e:D.forcement DOT one 

10 Canada., Ceumor Momorial. pane. 977-78. , 
. . " I 

11 
Nonh American A.r;r=ment an Labor Coopcn.tion Bcrween the Go~~ o!~ United Sta~ of .Amend.. tbe 

Gove!bmeut af Cmada m:id the Govc:zmne.a.t of the t.Tmted Mt:ldcan Smtu, September 13, 1993 · 

it] 018 
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counny's enforcement of its law within another ~try's borders. The 
dispute settlement provisions provide a mechanism for dealing with cases 
when national enforcement breaks down. We were always guided by our 
understanding that the United S~cs would have liv= with anything that 
we asked Canada and Mexico to accept. Consequciitty, we had no 
intention of fashioning supplemental agreements that intruded 
unacceptably on the U.S. sovereignty by; inappxopri.ate reliance on 
supranational authority. ""12 

I . I 
in other words~ the sovereignty oi the Parties with raped to matters of iabour and 
regulation is explicitly reserved to the parties under@s· Agreement. While the failure of 
Parties to enforce their domestic law may become~· ~bject ~fa complaint and inqQizy 
under the NAALC reg.Un~ no minimum standard of la~· or regulation i~ mandated by this 
Agreement. .. · -. . . 

This fact was underscored with respect to the collective bargaining rights of RSMC when 
the United States" NAO ded.ined to pur&Ue is&UOS mised in a communication by the 
Organization of Rural Route Mail Caniers and other labour 0rganizaiions in the United 
States~ Mexico and Canada, including the present intervenor trade union. That 
communication raised the issue of whether legislation denying nual route mail earners 
employed by the Canada Post Cmporation the right to Unionize and bargain collectively 
was contrary to the NAALC. · ; ' · 1 

I 

46. The communication also alleged tbat Canadian law failed to provide mra1 route thail 
carriers with access t0 compensation for industtial aeCidents and oc;~ational diseases. In 
adcliti~ it alleged that thi1 treatment of rmal rou~e~·n;Wl carriers violated the NAALC 
obligation to promote the elimination of employment diicrimi~ation. 

47. Deferring to Canadian labour laws, the U.S. NAO, .in a decision issued on FebruarY 1. 
1999, declined to cmy out the review requested by this public communication, on' the 
basis that the rural route mail couriers ar= mail contrac.torsJ. not employees en.titled to 
collective bargaining rights under Canadian law .13 

. - . · 

48. The timing and substance of the NAALC not only. Uldicat~. the Parties' int=itiJ to 
preserve their sovereignty with regpect to labour .law, bm ·also represents a muttially 
agreed upon reservati~ or codicil to NAFTA, the effect ofwbic;h to is entirely reserve 
quemons relating to labour law and regulation from NA.FT A disciplines. 

12. . ~ ~ } " 
Item 45, Anne~ to letter dated September 29, 19931 from. Amhusador:·K.imtm', Uni.tee! Smtes Tade 

R.epresentative TO Hon. John D. Diugdl. ~ Committee an Energy~ CorDttletcc:., House of 
Represc:n?Jltives) reproduced m House Report 103 .. ]61, Part3, House~rt on the North American Free Trade. 
Agrcc:ment lrnplemenrati.on Act. · 

u S~ letter from the NAO to the R:RMC, cln:d by Canada m foaG10Z 93S of its eolmtci Memorial 
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49. the requirement to regard these NAALC provisio~ as de.ting the parameters of 
those matters addressed by NAFTA is mandated. by' the .A:rticle 31 of the Vienna 
Corrvention, which stipulates that: 

so. 

51. 

1. A treatY shall be interpreted in good faith in accordance with 1he 
ordiJ;lary meaning to be given to the terms of th~ treaty in their context and 
in the light of its object and purpose. · 

2. The context for the purpose of the interpretation of a treaty shall 
comprise, in addition to the t~ illduding its preamble md annexes: 

(a) any agreemont relating to the treaty which Via$ mad~ between all the 
parties in connection with the conclusion of the treaty; f,:. , 

(b) any imtrument which was IIULde by one or *1~ p~es in corrnection 
with the conclusion of the 1reaty md accepted by the other parties as an 
instrument Telated to the treaty, 

We submit that it is clear that ill limiting the application .of NAALC to matt.erS of 
enforcement, the Parties intended other issues relating t.O labom law and regulation to be 
exempt :frum the disciplines of the NAALC aM. NAFT A.. ' 

We submit thai it would also be fundamentally unjust. and contrmy to public potici, to 
compensate- UPS for an injury that was first and foremost caused to R.SMC while lea"lng 
these wotkers without any c~ recourse or repled)' .. Moreover, and as noted, it 
is entirely disingenuous for UPS to plead the unfai:mess of measures that disenftanchlse 
workerst while doing its 'best to frustrate the participation by: these same workers in this 
proceeding. 14 , . . . 

, 1. • 

I 

' i 
S:anadian Measures R.elating to the Canada Post Pension Plan,do not Either pjrectly or lnsQreetly 
Offend NAFT A Disc:jplines. · 

S2. As set out in its Revised Amended Statcml!llt of cimm, uPs alleges that eana1m 
measures relating to the pension plan of Canada Post employees were in breach of Article 
1102. These measures inc\uded Canada: s failure to cJu:u.ge Ca.n.a.da. Pmt fo,. certain 
administrative and other servU:es tt fl"ovided. o~ Tef{Uire Canada Post to fund ·any 
actuarial deftdency associated with the tnde:zed pla14 rs,nd ma./c;i7lg excesstve payments to 
Canada Post 11.pon Canada Posr taking t:Nt!7' adndni.$trption .. of thts pt!'nSion plt:1J1.. It Bl.so 

, I 

' I 
1
" Inv:stcns Response to 1be Pcrltlou filed by the CaaadianUmou of POS'btl Workers atwi the Council ofOmadiahs, 

May 28, 2001. http://www.d.fait-nmr:i:i.gc.CA/t:Dl.-mc/Gisplparcel_nchivo-ca..asp ' 

llJ 018 
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claims that prohibtting CUPW-SrrJ' from negotiatirlg t11l[Jrovtiments to the pension plan 
also represented a breach of Article l I 02.15 

: 
- , I 

53. A:a noted., claims concerning such measures relating tO !Articl~ .. 1102 appear to have been 
abandoned. Instead, measures relating to the bargammg rights of Canada Post employees 
is now presented as offc:nding Article 11 OS. Other elemonts of the UPS claim. relating to 
the Canada Post pension plan appear to have been erititely abandoned. In other words,, the 
only aspect of the UPS claim relating to the Can~ Post pensi011 plan that rem.Rim 
concerns the removal of pension issues from those: ~th respect 'ta which CUPW -s±TP 
and other Canada Post employees might bargain Vii.Th Canada Post. '. 

54. 
i . 

Thus limited, the UPS claim relating to the Canada Post pension plan relies entirely upon 
the same arguments and international instrummts 'th.a:f mlDld . its claims relating to : the 
collective bargaining Iights of RSMC. It should accOidingly·be rejected for the reasOns 
we ha.vc set out above. : '': ; 

I 

Other Human :Rights Instruments 'J. 
I 

i 

SS. UPS buttresses its c~ relatmg 'to the rights of Cmada Post employees by invokmg 
other international human rights instruments, includml:. 

56. 

S7. 

• The Universal Declaration of Human Rights',' ~ "~ 
• The Intemational Covenant on Political and Ci\Pil Rights 
• The Intemational Covenant on Economic, Soeial and Cultural Rights 

i 
i 

: ·'' ,; ' i 
UPS cites provisions of these m.temational ~en.ts that concern freedom: of 
association, and the right& of everyone to fonn. and join ttade unions. Ita argwne.nt is 
virtually the same as the one made with respect to Canada's obligatiOD!.under the ILO 
and should fail for the sam.e reasons. 

. i 
. , \"' , 

To reinforce the points we have previously made, we note that Article 26 of the 
International CoYenant of Civil and Political Righ:a stipulates .. :tbat; ~ 

A.U persons are lllJIUll 6eftm ti« law olul, ~ e.Jtidetl witllout MJ' 
tlUcriMbltltilRI to tll~ lf/•tll prtltet:lio11 of ti&~ ,,,,.._ In this 7Upect. the law 
shall prohibit any di.scri.minarton and guara1,ttee all persons equal and 
ejJecrtve protection agaimt discrlminarion o" any vound. such f.18 race, 
colour, Se%, language. .,6/tgion, poltrical 01' ~orhe opinion, national or 
social ongi:n.JR'OJlel'fyJ bl'fth or othr status. [~hasis:added] 

·' . 
, .. ':i (· 

15 Revised Amended State!l.nent ofOaim. pa1"I. .25(.b). 
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UPS arsues that it is entitled to be compensated. for the indirect consequencd of 
Canada., s failure to comply with intematiom.l human rights law, and the right as well to 
use.rt such a claim in forum that it argues should be closed to the participation af the very 
persons most directly affected.. Its argument offendS ~t1 only the spirit, but also the letter 
of the very human rights instruments it seeks to rcly.ui>on. ' 

I 

PUBLICATIONS ASSISTANCE PROGRAM 

59. The pleadings of the parties with respect to this issue aie also heavily ~ted; however, 
to the extent that they have been reveal~ we concur with. Canada's response to this 
aspect of the UPS claim but subject to the followjng commentS. · · ; 

60. The cultural 'exemption• set out by Article 2106 and A1mex 2106 ofNA.FTA and ~cle 
2005 of the FT A does not, as Canada has claimed_, ensure ''that NAFT A leaves 

~ unimpaired Canada~s ability to ~ cultural objectives." 'm. truth, and as Canada 
acknowledges elsewhere, this so-<>alled exempti~ actually allows for unilateral 
retaHation where a Canadian ·cultural measure:. is ... regarded as offending NA.tr A 
disciplines. In other words, rather than safeguard.int Canadian cultural measures, tb.ese 
cultural provisions actually expose them to retaliatibn that may be meted out more 
swiftly and with less accountability than. would have been ,the case . had these treaties 
included no 5uch 'exemption'. ' 

, I 

61. Given the price that Canada is likely to pay for rel~g up~n these provisions, it is 
reasonable to give effect to the broad wording of these provisions. In the present ease, 
this meam that Canada has considerable latitude to both design and implement· the 
Publicatiom Assistance Program. A more consmvati.ve,read.iJJB might be warranted m the 
case of an exemption or reservation that truly removed a ~ from the threat of 
retaliatory sanctio~ but has no place where a significant diSincen.ti\'e .already existS to 
constrain the use ofthis 'exemption.' It is this huilt·ip gove~ device that support& the 
-view that the Parties otherwise intended the scope oft.bis safeguard to be broadly applied. 

. ·, . r' : ; , - ! 

62. UPS also argues that Canada is obliged to tender fo~~the delivery of services requinid to 
support the Publications Assistanee Program, whatever the administrative burden of 
doing so. It argues that it should "declare its arrangement with Canada Post tO be 

! procurement and be prepared to defend the deal in NAFTA Chapter 10 proceedings.~' Of 
course UPS would have no standing to 'bring such a pt!lCceding, but mere importantfy, if 

' r.I ~ 
, I . " i 

I 
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this is in fact th~ COil'ect cbatacterizatiOn Of the m~ in 9'1e8tiOD.. then it is exempt 
from this investor state claim under Article l 008 which provi"8 that: -

A:nicles J 102, 1103 and 107 do nor apply to: 

(a) procunnnent by 1.J Party'. or state tmterpri.Se, .. 1• 
! • i 

63. The UPS claim represents an unprecedented use of NAFTA investment discipline6 to 
further a strategic corporate offensive intcDded. to expand UPS Canadian operationS by 
dimjnjshing the scope: of Canada: Pait operatiom and comfraini:ng its abjlity to tliOst 
effectively meet its u:oivcrsal servjce obligations under both urtemational and Canadian 
law. To succeed it must persuade this Tribunal to adopt a broad and expanSive 
interpretation of NAFrA that would allow invest~Staie ~edures to be used to a!sail 
public policies and laws that are ;well beyond the ~h of such disciplines if properly 
'interpreted. If acceded to~ the UPS claim will no doubt spawn nth~ not only claims by 
courier companies, but by investO:rs wbo may regard other public service providers as 
being w.lnerablc to similar ehallen.gea. Por tho ~DS advaneed by c~ and those 
we have added, the UPS claim should be dismisse¢; with co~ to the Respondent Parfy. 

Respectfully submitted this 20"' da.y of ~bet, 2.005 

~Q-~ sAcKGOLDM;iTf MIT LL · 
Steven Shrybman , . 

20 Dund&S· Street West, Suite 1130 
Toronto, Ontario· .MSG 2G8 
Tel: 613~235--5321 
Pax; 416·591-7J3~ . 

Counsel !Or the Applicants 
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