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UNOFFICIAL TRANSLATION
" SUBSECRETARIA DE NEGOCIACIONES

Direccion Geners) de Consultoria
Juridica de Negocianiones
Mexico, D.F. a 24 de febrero de 1998
Anne McLellan
Procurador General del Canada
Departamento de Justicia
239 Wellington Street
Ottawsn, Ontaxio K1A OHB
Canadia '

Subject: Ethyl Corporation v. Government of Canada

T have had the opportunity 1o review the allegations of the referenced case
that were provided to the Government of Mexico in conformity with Artice 1127
of the 15orth Amesican Free Trade Agreement. In this regard permit me to inform
-the NAFTA Perties that Mexico desires W exercive its right, in accordancs with
Asticle 1128 of the Treaty, 1o present 10 the Arbiral Tribunal & communication
on guastions relatad w the fnterprotation of the NAFTA witich have been raised
in the srgumwents of the cese. . -

Wiz . ‘Wewoulkdbe grateful if the Government of Canade would inform the
’3‘,@" .w'mmmmmwﬁmwmmmemzsm
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Yours truly,

Juridicial Advisor
Hugo Perezeano Diaz,




" (Cowrtesy Translation)

Mexico City, March 11, 1998
_ Official Letter No. GDCIN511.01.34.98

Professor Kerl-Heinz Bockstiegel Mare Lalonde Mr. Charles N, Brower

Chaur for nveowmtional Business  Stikernan, Elliott White & Case -

Law 40% Floor, 1115 Rens-Lévesque 601 Thiveeen Strees, N.W.
University ¢f Koln Bivd. West Suite 600 South
Albers-Mangus-Flatz Meontréal (Quebec) H3B 3V2 Washingtoa, D.C. 20005-38078
D-50923 kola Canada . US.A.

Qermany Fax: (514) 397-3222

Fax(221) 470-4568
RE: Ethyl Corporation v. Government of Canada

PmsnantmmyletmofFebﬂmry%ofﬂ:ecmu:ImmhandtheArbiuuﬁon
Tribumal’s inswuctions that were transmitted to me by Ms. Valerie Hughes, General
Counsel of the Trade Law Division of Capada's Department of Forcign Affairs and
Internatiozal Trade, I eaclose the document in English containing the submissions of the
United Mexican States in the above referenced proceeding, under Article 1128 of the North

Attemtively’,
The General Counsecl

Hugo Perezcano Diaz

(copies)




- SUBSECRETARIA DE NEGOCIACIONES
" COMERCIALES INTERNACIONALES
Direcoién General de Consultorda

Juridica de Negocinciones

Meéxico, D.F. a 11 de marzo de 1998
Oficio No. DGCIN.511,01.34.98

Professar Karl-Meinz Bocksticgel Mare Lalonde - Mr. Charlcs N, Brower

Chait for Intemnatdonal Business Lew  Stikeman, Elffott " . “White & Case

University of Ein | 4™ Floor, Y155 Rend-LEvesque 601 Thinwen Streey, N.W.
Albertus-Manguti-Platz - Blvd. West Suite 600 Sonth

D-50923 Kdin : Montréal (Queben) H3B 3V2 Washington, D.C. 20005.3807
Alcmania Canadi Estados Unidos de América
Fan; (22114703758 Fax: (514) 397-3222 Fax: (202) 639-9355

Asunto: Ethyl Cor; «ration v. Gobierno del Canadé

Conforme a lo manifestado en mi carta del 24 de febrero del presente y las instrucciones del
Tribunal Arbitral que me fueron comunicadas mediante caia de fecha 27 de febrero de la Sm.
Valerie Hughes, Consultora General Juridica de la Divisién ¢2 Derecho Comercial del Ministerio de
Reluciones Exteriores y Comercio Intemacional del Canad4, anexo el documento ¢n inglés que
contiene los comeniarios de los Estados Unidos Mexicanos en el procedimiento de referencia, al
amparo del erticula 1128 del Tratado de Libre Comercio de Anérica del Norte,

Dr. Hertathio Blanco Mandoza - Secretario de Comerdio y Fomento Industrisl, Meéxico .

Dr. Jaime Zabludovsky Kuper - Subsecretario de Negociaciones Comerciales Internacionales. SECOF]. México

Valerie Hughes - Consultora General Jurtdica. Divisioa dc Perecho Comercial del Miristerio de Relaciones

Exterforzs y. Comarcio Intemacionsl. 135 Sussex Drive, Omaws, Omarlo, K1A 0G2. Cansdd

Fax: (613) 044-0027.

Kenneth Freiberg - Consulwr General Adjuato. Oficina del Repre: ::tante Comercial d¢ los Estados Unides. 600
with Stress, N.W., Washington, D.C., 20508, Estados Unlco: de América. Pax (202) 3953639,

Barry Appluton - Applatan & Associates. 130 Bloot Strect - ., Suite 1100, Toronte, Ontario, M8 NS,

Conndi. Fax: (416) 966-8801.

Clwistophear Wall - Winthrop, Stimson, Putuam & Robetts, 1133 Connesticut Avenue, N.W., Washington, D.C.,

20058, Estadas Unidos de Amésioa. Fax (202) 833-8451.

Philip Le B. Douglas - Winthrop, Stimeon, Putnam & Robere, One Battery Purk Plazn, Nueva York, NY,

10004-1.490, Estados Unidos dc Amérien. Fax (212) 858+1500.




In exercise of its right under Article 1128 of the NAFTA, the United Mexican
StatesﬂmreinﬂﬂerMegim)wishmmakesubmissionsmtheTrﬂnmalonmﬁin
questions relating to the interpretation of the Agreement. As one of the three Parties to
| , the Agreement, .Mexico has an interest in ensuring that it is interpreted by arbitral
tribunals in keeping with the Parties’ intentions, -

Nexico will limit its intervention to three major questions raised in the pleadings.
This should not be taken ns disinterest or acquicscence in any of the other issues or
argumen:s made by the disputing parties. Rather, Mexico will focus on what it regards as
issues that transcend the merits of this particular case and are of broader interest to the
interpretation and application of the Agreement.

The three issues are the following:

¢ The nced to ensure that the subject-matter of arbitrable investor-State disputes
I | is in keeping with the Parties” intentions.

r l o The fact that Chapter Eleven applies only to “measures adopted or
maintained” by a Pexty and does not apply to acts that have not produced legal
effects at the time that a Claimant initiates an arbitration proceeding.

« The need to ensurc that claimants comply with the requirements for the
initiation of arbitration proceedings under Chapter Eleven.

Each will be addressed in turn.

The rights and obligations of Chaprter Eleven of the NAFTA must be interpreted
in light of the overall structure and content of the Agreement. In particular, the Tribunai
should b¢ mindfil of the facet that the Agreement contains different dispute settiement
mechanisms for different purposes and involving different types of parties: :

NAFTA Chagrer Twenty esteblishes the gencral dispute seilemess mechemism,
whickh is available anly 10 the Parties to the Agreemsnt. As an international agrecment
between sovereign States, it is fight and proper that the Paxties should have the broadest

< dghwwqmﬁm-mdzmdo&mmdwdm&smwaﬁsemda
Agresment v @ whole. Thus, Article 2004 provides that thw chapten’s disprte setticment
provisions “skall apply with respect to the avoidance or settlement of all disputes between
the PgﬁeS,m%hwmorapﬂMmof&&sAgrmmf'MpuHﬁua
Party to commence genersl dispute scttiemant proceedings in respect of ay “actual or
proposed measvure of another Party [frat it corsiders] is or wonld be inconsistent wigh the
obligations” of the Agreement. . ,

Ir. addition to the general dispute sctticment mechanisms of Chapter Twenty, the
Parties egreed to two limited forms of dispute settlement that could be invoked by private




&

abmmmdwmmwmﬂqummwmmww
another Party was properly applied on the facts of a particular case. Chapter Eleven both
sets out f1¢ substamtive obligations applicable to the treatment of NAFTA investors and
their investments iu Section A, while Section B confers the right upon such investors 1o
commence investor-State arbitral proceedings against a Pany in respect of alleged
breaches of obligations contained in Section A. 1

1. The Subject Matter of Disputes Must Be Limited ia Accordance with
Chapter Lleven :

NAFTA Article 1101 provides that Chapter Eleven applics to measures related to
investors or investments of investors of another Pmtyl. A claim vnder Section B must,
\herefore, be with respect to a measure that direcdy relates 1o such investors or
investmerts. Measures that relate to other Chapters of the NAFTA, such as those
regarding trade in goods or to the temporary movement of business persons do not fall
within the scopé of rbitable subject-matters, although they may incidentally or
indirectly affect investments, NAFTA investors have not been given the right 10 enforce
provisions contained in other chapters of the Agreement throngh Chaptet Elsven.

On the facts, this case iovolves a measure relating to wade in goods. The
mfomemmtofrighmﬁ:atmymmemdchhamehmmnmwﬁmCmmmm
to the Urited States. If the. United States is of the view that Canada has imposed a-
measure vhich constitutas an fmport barrier under Article 309, which carmot be justified
und«omuproﬁﬁmsofmeNAFTA,itism&ﬂedwcommmdispmsmlemm,
proceedings under Chaptar Twenty. -

Az in other potentia! international trade cases, the present Claimant is fully
entitled 1> petition the United States awihorities 10 commmence such proceedings.
Howm,itismtopanmﬁeChimtmmﬂwinvesmSmmwtmmch
what is in Teality & challenge againy a trade measure in the guise of an investment
dispute.

2.  Chapter Eleven Applies only to Existing Measures

the text of the NAFTA, the Parties were careful to distinguish which
measures could be the subject of digpute ssttiement proceedings. Axticle 2004 permits a

Lo mlxoxmmmmm@m»mmmmmnhuuﬁm«aw
with respett to Articles 1106 wnd 1114, Trestment of investments of Investors of a non-Party, however, are
mummmumuamwmwmmmn




Party to consult and, if necessary, commence dispute setticnient proceedings in respect of -
maMﬂmapmmﬂmShﬁlaﬂy,AﬁcthXc)givwaMﬁwﬁgbtm
consult with another Party about proposed amendments to the latter’s ant-dumping or
counterveiling duty lew “prior to the enactment of the smending stetute”. Also in Chapter
Ninsteen, nlthough a procesding before a binational panel may not conunence unless a
final determination has been issued.by the competent authorities, Article 1904(4)
expresely provides that, where a provisional measure has been imposed, a Party may
provide notice of its intention to request a pancl.

No such simifar language is present in Chapter Efeven. To the contrary, the
opening language of Article 1101(1)a) stares that the chaprer “spplics to measures
adopted or maintained by a Party relating to ...[luvestors or invegtrnents]”. Thus, to
properly e the subject of an investor-State arbitration, the measure at, issue must have
been in cffect at the time that the arbitral process was initiated. Given the express
contemplation of propased. measures in other parts of the NAFTA, this language canuot
be interpreted to reach proposed measures. In Mexico’s submission, therefore, the use of
the verbs “adopt™ and “mazintain” means that the measure complained of must already be
in existence at the time that the proceeding is initiated, i.e. at the time the notice of claim
is filed pursuant to Article 1119.

This is particularly so in the case of Chapter Eleven, since a measure that has not
yet produced legal effects cannot cause damages for which compensation or restitution
may be due. Contrary to Chapter Twenty, which provides that the its dispute settlement
provisions shall apply with respect to the avoidance or settlement of disputes (Article
2004), Chapter Eleven provides that an alleged breach must have already occurred and
that a disputing investor must have incurred loss-or damage by reason of, or arising ot
of, the alleged breach (Articles 1116, 1117 and 119). The same principle is illustrated in
Chapter Nineteen. A binational penel established wnder Chapter Ningteen may not
commence a review with respect to a determination imposing provisional measures, since
) such dete-mination may be subject to change in the course of an investigation.

Mexdco shares Canada’s concern that the clear imiting language of Asticle 1101
(in comparison to the brosder language of Asticle 2004) be respested, Otherwise, the
NAFTA?atﬁesfwethepmwofdofmdinzmanychimsﬁtdmgmmgudmw
whether such damages have in fact originated, Given the number of legislative and
adminisuaﬁvepropomlsinautthAFTAParﬁasthatmmdebmmenacwdm
adopted, and the likelihood that, as n this case, claimants would seek to attribute adverse
effects 10 such “non-aneasures” by elleging that the mere prospect of their being enacted
tiad caused them damages, this would vastly expand the scope and covemage of Chapier
mewnwmemm&rwm'mmANAFTAmmmm

In Mexico’s submission, therefure, whicn refirence is made to the definition of a
“measure” in Article 201 for-the purposes of determining the scope of axbitrable acts
under Chapter Eleven, it must be interpreted 25 meaning a measure which is in force, not
one which is merely contemplated. ' .



3. Clafmants Must Comply with the Requirements for the Initiation of
an Arbitration under Section B _ _

Mexico is also of the view that arbitral tribunals established under Chapter Eleven
must adhere to the requirements of Section B for the initiation of arbitration proceedings.
By entering into the Agreement, the NAFTA. Parties have given a general consent to
submit to 31l arbitrations commenced against them. Having done so, this places a special
duty upon tribunals to ensure that claimants comply with the necessary requirements set
out in the Chapter. W':ﬂ:respecttothisparﬁauhrcase,thismnsthpxtheappropﬂm
waivers must have been filed at the proper time, that the claim should have been ripe at
the time that it was filed, and that the claimant not be permitted to change its claim from a
non-arbitrable “non-measure” to an arbitrable measure during the process. The language
of Articles 1119 and 1120 is clear. The Agreement has to have been allegedly breached.
at the time that the Notics of Intent is filed and six months must have elapsed “since the
events giving rise 1o a claim™. Section B of Chapter Eleven is a significant remedy from
the perspective of all three NAFTA Parties, and it is one which calls for observance of
such requivements by prospective clainants.

Mexico City,

Hugo P y Diaz
Counsel for the Unitel Mexican States






