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1 EXECUTIVE SUMMARY

0 N^_i ikXc_ii_ed i[ji ekj j^[ L[ifedZ[djxi Yecc[dji ed j^[ >bW_cWdjix

ikXc_ii_edi _d h[ifedi[ je j^[ Nh_XkdWbxi gk[ij_edi e\ 01 <fh_b 1/11 (j^[

vPHB4-Cl.w)-1 N^[ L[ifedZ[dj fhel_Z[i Wd @n[Ykj_l[ MkccWho e\ _ji

h[ifedi[i je j^[ Nh_XkdWbxi gk[ij_edi- N^[ h[cW_dZ[h e\ j^[ ikXc_ii_ed

\khj^[h [nfWdZi ed j^[ L[ifedZ[djxi fei_j_ed WdZ Wbie Yecc[dji ed j^[

>bW_cWdjix Wdim[hi je j^[ Nh_XkdWbxi gk[ij_edi-2

The Tribunal’s first question:

“How should the Tribunal consider post-2013 events in evaluating

Claimants’ principal claim (see C-PHB, Section VIII.A) and first

alternative claim (see C-PHB, Section VIII.B)?”

Q^[d [lWbkWj_d] j^[ fh_dY_fWb WdZ \_hij Wbj[hdWj_l[ YbW_ci+ j^[ Nh_XkdWb

cWo bWh][bo Z_ih[]WhZ feij,1/02 [l[dji-

First+ Xo j^[ >bW_cWdjix emd WZc_ii_ed+ j^[ feij,1/02 [l[dji Ze dej \ehc

j^[ XWi_i e\ j^[i[ YbW_ci- DdZ[[Z+ j^[ >bW_cWdji h[Ye]d_p[ j^Wj+ \eh j^[i[

YbW_ci+ vfeij,1/02 [l[dji t m[h[ dej j^[ [l[dji j^Wj ]Wl[ h_i[ je j^[

Xh[WY^ WdZ m[h[ dej j^[ YWki[ e\ BWXh_[bxi beii[i-w

Second+ [l[d _\ j^[i[ YbW_ci m[h[ XWi[Z ed feij,1/02 WdZ+ ceh[

if[Y_\_YWbbo+ feij,1/04 [l[dji+ j^[ Nh_XkdWb would not have jurisdiction

je ^[Wh j^[c (Section 2)-

Third+ on the merits+ bWj[.feij,1/02 [l[dji i^em j^Wj j^[ Jhe`[Yj L_]^ji

^Wl[ h[cW_d[Z _djWYj (Section 2.1)- >edjhWho je j^[ >bW_cWdjix Wh]kc[dji+

bWj[.feij,1/02 [l[dji Ze dej Z[cedijhWj[ eh Yed\_hc j^[ [n_ij[dY[ e\ Wd

Wdj[h_eh =DN Xh[WY^ u b[j Wbed[ W h[fkZ_Wj_ed e\ j^[ Jhe`[Yj eh W jWa_d] e\

j^[ Jhe`[Yj L_]^ji u _d Ekbo 1/00 eh M[fj[cX[h 1/02 (Section 2.2)-

1
N^_i _i+ _dZ[[Z+ j^[ >bW_cWdjix \ekhj^ ikXc_ii_ed i_dY[ j^[ M[fj[cX[h 1/1/ ^[Wh_d]- N^[

>bW_cWdji \_b[Z W j^_hZ feij,^[Wh_d] Xh_[\ (j^[_h vIXi[hlWj_edi ed H[m @l_Z[dY[w) ed 18

IYjeX[h 1/10 (j^[ vPHB3-Cl.w)+ je m^_Y^ LecWd_W h[ifedZ[Z ed 5 ?[Y[cX[h 1/10 (j^[

vPHB3-Resp.w)-
2

?k[ je j^[ fW][ b_c_j+ j^[ L[ifedZ[dj ^Wi \eYki[Z j^_i ikXc_ii_ed ed edbo a[o fe_dji-

LecWd_W h[if[Yj\kbbo h[gk[iji j^Wj j^[ Nh_XkdWb dej h[bo ed j^[ >bW_cWdjix i[b[Yj_l[ dWhhWj_l[

WdZ j^Wj _j _dZ[f[dZ[djbo WdWboi[ j^[ [l_Z[dY[-
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Fourth, on causation, bWj[.feij,1/02 [l[dji i^em j^Wj j^[h[ _i de YWkiWb

b_da X[jm[[d LecWd_Wxi Wbb[][Z Xh[WY^[i WdZ j^[ >bW_cWdjix Wbb[][Z beii[i

(Section 2.3)-

The Tribunal’s second question:

“What are the specific positions and/or claims of the Parties related to the

post-2013 events as presented in Claimants’ second alternative claim (see

C-PHB, Section VIII.C)? What is the Claimants’position on when a breach

of the BITs occurred in respect of their second alternative claim?”

N^[ L[ifedZ[djxi fei_j_ed Wi je j^[ i[YedZ Wbj[hdWj_l[ YbW_c YWd X[

ikccWh_p[Z Wi \ebbemi-

First+ Wi m_j^ j^[ fh_dY_fWb WdZ \_hij Wbj[hdWj_l[ YbW_ci+ j^[ Nh_XkdWb lacks

jurisdiction el[h j^[ i[YedZ Wbj[hdWj_l[ YbW_c _die\Wh Wi _j h[iji ed feij,

1/02 [l[dji j^Wj Wbie feij,ZWj[ j^[ Hej_Y[ e\ ?_ifkj[ (Section 3.1)- (Geh[

XheWZbo+ j^[ i[YedZ Wbj[hdWj_l[ YbW_c _i inadmissible (Section 3.2))-

Second+ j^[ i[YedZ Wbj[hdWj_l[ YbW_c Wbie \W_bi ed j^[ merits (Section 3.3)-

N^[h[ Wh[ de vfeij,1/02 [l[djiw j^Wj+ ed j^[ \WYji X[\eh[ j^[ Nh_XkdWb+ YWd

Wcekdj je W Xh[WY^ e\ j^[ =DNi-

N^[ >bW_cWdji ik]][ij j^Wj iec[ e\ j^[ fkhfehj[Z feij,1/02 WYji eh

ec_ii_edi vcWow ^Wl[ Wcekdj[Z je W Xh[WY^- M[l[d o[Whi W\j[h j^[ Hej_Y[

e\ ?_ifkj[+ j^[ >bW_cWdji ij_bb YWddej fe_dj je W =DN Xh[WY^ (X[\eh[+ Zkh_d]

eh W\j[h 1/02)- N^[o+ ^em[l[h+ ^Wl[ j^[ XkhZ[d e\ fhel_d] j^[_h YbW_ci+

_dYbkZ_d] e\ jWa_d] W fei_j_ed ed j^[ fkhfehj[Z Xh[WY^+ fhel_Z_d] [l_Z[dY[

_d ikffehj j^[h[e\+ WdZ [ijWXb_i^_d] W Ye][dj YWi[- N^[o ^Wl[ \W_b[Z je Ze

ie-

N^[h[ _i Wbie de [l_Z[dY[ e\ Wdo MjWj[ feb_Yo eh fhWYj_Y[ u X[\eh[ eh W\j[h

1/02 u je jWa[ eh \hkijhWj[ j^[ Jhe`[Yj L_]^ji- Akhj^[hceh[+ ded[ e\ j^[

feij,1/02 [l[dji eh YWj[]eh_[i e\ [l[dji _Z[dj_\_[Z Xo j^[ >bW_cWdji m[h[

mhed]\kb-
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Third+ j^[ i[YedZ Wbj[hdWj_l[ YbW_c Wbie \W_bi ed causation (Section 3.4)-

N^[ \kbb h[YehZ e\ feij,1/02 [l[dji Yed\_hci j^Wj j^[h[ _i de YWkiWb b_da

X[jm[[d LecWd_Wxi Wbb[][Z Xh[WY^[i WdZ j^[ >bW_cWdjix Wbb[][Z beii[i-

The Tribunal’s third question is:

vIn respect of damages, what specific positions and/or claims do the

Parties have in connection with the post-2013 events? What is the

Claimants’ position on the quantification of damages for their second

alternative claim?w

Aeh j^[_h fh_cWho YbW_c+ j^[ >bW_cWdji Wh]k[ j^Wj W Yecfei_j[ WYj+ m^_Y^

Wbb[][Zbo ijWhj[Z ed 0 <k]kij 1/00+ Ykbc_dWj[Z _d j^[ Wbb[][Z h[fkZ_Wj_ed

e\ j^[ Jhe`[Yj L_]^ji ed 8 M[fj[cX[h 1/02+ _d Xh[WY^ e\ j^[ =DNi- Aeh j^[_h

\_hij WdZ i[YedZ Wbj[hdWj_l[ YbW_ci+ j^[ >bW_cWdji Yedj[dZ j^Wj W i_d]b[

c[Wikh[ b[Z je j^[ Wbb[][Z h[fkZ_Wj_ed e\ j^[ Jhe`[Yj L_]^ji- N^[ >bW_cWdji

\khj^[h Yedj[dZ j^Wj+ fh_eh je j^[ Wbb[][Z h[fkZ_Wj_ed e\ j^[ Jhe`[Yj L_]^ji+

LecWd_W Xh[WY^[Z A@N j^hek]^ _ji jh[Wjc[dj e\ j^[ >bW_cWdjix _dl[ijc[dj-

Aeh j^[ gkWdj_\_YWj_ed e\ j^[ \_hij WdZ i[YedZ Wbj[hdWj_l[ YbW_ci+ j^[

>bW_cWdji h[Ye]d_p[ j^Wj j^[_h YbW_c ckij X[ gkWdj_\_[Z Wi e\ j^[ Wbb[][Z

ZWj[ e\ Xh[WY^ Xkj Wh]k[ j^Wj j^[ lWbkWj_ed i^ekbZ X[ XWi[Z ed Wd ex-ante

lWbk[ e\ j^[ Jhe`[Yj L_]^ji+ m^_Y^ mekbZ [nYbkZ[ j^[ _cfWYj e\ LecWd_Wxi

Wbb[][Z Xh[WY^ e\ A@N- Ne gkWdj_\o j^[_h YbW_ci (Wi e\ 8 M[fj[cX[h 1/02

\eh j^[ \_hij Wbj[hdWj_l[ YbW_c WdZ 16 Ekbo 1/10 \eh j^[ i[YedZ Wbj[hdWj_l[

YbW_c)+ j^[o YWbYkbWj[ j^[ _dZ[n[Z fkXb_Y cWha[j YWf_jWb_pWj_ed e\ BWXh_[b

>WdWZW h[bWj_l[ je _ji lWbk[ ed 18 Ekbo 1/00-

Cem[l[h+ j^[ >bW_cWdjixki[ e\ _dZ[nWj_ed \eh j^[_h Wbj[hdWj_l[ YbW_ci bWYai

W b[]Wb XWi_i+ i_dY[ j^[ >bW_cWdji ^Wl[ dej [ijWXb_i^[Z j^Wj LecWd_Wxi

jh[Wjc[dj e\ j^[ >bW_cWdjix _dl[ijc[dj Wcekdj[Z je W fh_eh Xh[WY^ e\ A@N+

i[fWhWj[ \hec j^[ Wbb[][Z h[fkZ_Wj_ed (Section 4.1.1)-

<do Yecf[diWj_ed WmWhZ[Z Xo j^[ Nh_XkdWb \eh j^[ \_hij eh i[YedZ

Wbj[hdWj_l[ YbW_ci ckij X[ XWi[Z ed j^[ AGP e\ j^[ Jhe`[Yj L_]^ji

_cc[Z_Wj[bo fh_eh je j^[ Xh[WY^- M^ekbZ j^[ Nh_XkdWb \_dZ j^Wj j^[ Jhe`[Yj

L_]^ji ^Wl[ X[[d h[fkZ_Wj[Z+ _j i^ekbZ ki[ ?h- =khhemix ?>A lWbkWj_ed e\

USD 156 million \eh j^[ Jhe`[Yj
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@l[d j^ek]^

j^[i[ lWbkWj_edi m[h[ Wi e\ 18 Ekbo 1/00+ j^_i lWbk[ mekbZ dej ^Wl[

_dYh[Wi[Z j^[h[W\j[h ]_l[d cWha[j jh[dZi (Wi [l_Z[dY[Z Xo Z[Yb_d[i _d j^[

]ebZ i^Wh[ _dZ[n[i) WdZ ]h[Wj[h ieY_Wb effei_j_ed-

D\ j^[ Nh_XkdWb WYY[fji j^[ >bW_cWdjix ki[ e\ _dZ[nWj_ed+ _j i^ekbZ

d[l[hj^[b[ii Z_ih[]WhZ j^[_h gkWdj_\_YWj_edi Wi j^[o YedjW_d [hhehi j^Wj

]heiibo el[hijWj[ j^[ lWbk[ e\ j^[ Wbb[][Z beii[i (Section 4.1.2)-

First+ BWXh_[b >WdWZWxi ijeYa cWha[j YWf_jWb_pWj_ed _i dej W lWb_Z fheno \eh

j^[ lWbk[ e\ j^[ Jhe`[Yj L_]^ji-

Second+ @n^_X_j >,1880 u m^_Y^ _dYbkZ[i Wd vDdZ[n >WbYkbWjehw j^Wj m_bb

Yecfkj[ Wd _dZ[n[Z lWbk[ e\ BWXh_[b >WdWZWxi cWha[j YWf_jWb_pWj_ed ed W

i[b[Yj[Z lWbkWj_ed ZWj[+ XWi[Z ed W i[b[Yj[Z vbWij Yb[Wdw ZWj[ u YedjW_di W

c[j^eZebe]_YWb [hheh- Dd _ji h[fehji+ >ecfWii F[n[Yed ki[i W jhW_b_d] 8/,

ZWo lebkc[,m[_]^j[Z Wl[hW][ je YWbYkbWj[ BWXh_[b >WdWZWxi cWha[j

YWf_jWb_pWj_ed (OM? 1+506 c_bb_ed ed 18 Ekbo 1/00)+ m^[h[Wi @n^_X_j >,

1880 f[h\ehci j^_i YWbYkbWj_ed ki_d] j^[ kdWZ`kij[Z i^Wh[ lWbk[ ed j^[

i[b[Yj[Z vbWij Yb[Wd ZWj[w (OM? 1+845 c_bb_ed ed 18 Ekbo 1/00)+ j^[h[Xo

\khj^[h el[hijWj_d] BWXh_[b >WdWZWxi lWbk[ Xo ceh[ j^Wd OM? 2// c_bb_ed-

N^_i [hheh+ Wi m[bb Wi j^[ ej^[h [hhehi Z[iYh_X[Z X[bem ^Wl[ X[[d Yehh[Yj[Z

_d j^[ ifh[WZi^[[j fh[fWh[Z Xo >L<+ m^_Y^ _i ikXc_jj[Z Wi @n^_X_j CRA-

307-

Third+ _\ j^[ Nh_XkdWb m[h[ je WYY[fj j^[ ki[ e\ _dZ[nWj_ed+ _j ckij Y^eei[

W vbWij Yb[Wd ZWj[w j^Wj \_bj[hi ekj j^[ Z[Yh[Wi[i _d cWha[j YWf_jWb_pWj_ed \eh

h[Wiedi j^Wj Wh[ kdh[bWj[Z je j^[ Wbb[][Z Xh[WY^+ ikY^ Wi HBI effei_j_ed

je j^[ Jhe`[Yj WdZ LGB>xi bWYa e\ W ieY_Wb b_Y[di[- N^[ >bW_cWdjix

lWbkWj_ed ZWj[ \eh _ji fh_dY_fWb YbW_c+ 18 Ekbo 1/00+ _i dej W vbWij Yb[Wd ZWj[w

Wi j^[ cWha[j YWf_jWb_pWj_ed ed j^_i ZWj[ el[hijWj[i j^[ lWbk[ e\ BWXh_[b

>WdWZW WdZ mekbZ cWa[ LecWd_W b_WXb[ \eh Z[Yh[Wi[i _d lWbk[ j^Wj Wh[ dej

Wjjh_XkjWXb[ je j^[ L[ifedZ[dj- BWXh_[b >WdWZWxi cWha[j YWf_jWb_pWj_ed ed

12 WdZ 18 Hel[cX[h 1/00 WdZ 20 EWdkWho 1/01 ik\\[hi \hec i_c_bWh _iik[i-

N^[ [Whb_[ij ijWhj_d] fe_dj \eh _dZ[nWj_ed _i j^[ jhW_b_d] 8/,ZWo lebkc[,

m[_]^j[Z Wl[hW][ e\ BWXh_[b >WdWZWxi cWha[j YWf_jWb_pWj_ed Wi e\ 3 July

2012+ m^_Y^ _i 8/,ZWoi W\j[h j^[ 3 <fh_b 1/01 Yekhj Z[Y_i_ed m^_Y^
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Yed\_hc[Z j^[ Wddkbc[dj e\ j^[ Le�_W GedjWd� FeYWb >ekdY_bxi Wjj[cfj je

h[jheWYj_l[bo h[,Wffhel[ j^[ 1//1 JOT WdZ JOB- Q_j^_d W cedj^ e\ j^_i

Z[Y_i_ed+ BWXh_[b >WdWZWxi YWf_jWb_pWj_ed YebbWfi[Z Zk[ je j^[ cWha[jxi

X[bWj[Z h[Wb_pWj_ed j^Wj j^[ Z_iYbei[Z Jhe`[Yj j_c[b_d[i m[h[ kdh[Wb_ij_Y-

N^[h[ YekbZ dej ^Wl[ X[[d Wdo mhed]\kb c[Wikh[i j^Wj W\\[Yj[Z BWXh_[b

>WdWZWxi lWbk[ fh_eh je j^_i ZWj[ Wi LGB> Z_Z dej c[[j j^[ h[gk_h[c[dji

\eh _iikWdY[ e\ j^[ [dl_hedc[djWb f[hc_j-

Fourth+ _\ _dZ[nWj_ed _i ki[Z+ j^[ GPDM _dZ[n (dej j^[ M&J.NMR _dZ[n) _i

j^[ ceij Wffhefh_Wj[+ i_dY[ WZ`kij_d] \eh _dYehh[Yj _d\ehcWj_ed mekbZ

h[ZkY[ BWXh_[b >WdWZWxi cWha[j YWf_jWb_pWj_ed m[bb X[bem j^[ GPDM

Wl[hW][ lWbk[ e\ OM? 7// c_bb_ed-

Fifth+ j^[ >bW_cWdji Yecc_j Wdej^[h [hheh Xo \W_b_d] je ikXjhWYj d[j Wii[ji

([nYbkZ_d] c_d[hWb fhef[hj_[i) \hec BWXh_[b >WdWZWxi cWha[j

YWf_jWb_pWj_ed ed j^[ vbWij Yb[Wd ZWj[w- Ddij[WZ+ j^[ >bW_cWdji Z[ZkYj actual

YWi^ ed ^WdZ ed j^[ ZWj[ e\ j^[ Wbb[][Z Xh[WY^ \hec j^[ hypothetical

_dZ[n[Z cWha[j YWf_jWb_pWj_ed+ j^[h[Xo c_n_d] vWYjkWbw WdZ vXkj,\ehw

iY[dWh_ei-

Sixth+ j^[h[ _i de XWi_i je Wffbo W 24% WYgk_i_j_ed fh[c_kc- <Ygk_i_j_ed

fh[c_kci ^Wl[ d[l[h X[[d WmWhZ[Z _d _dj[hdWj_edWb _dl[ijc[dj WhX_jhWj_ed+

Wi j^[o Wh[ dej W ijWdZWhZ \[Wjkh[ e\ lWbkWj_ed WdWboi_i WdZ Wh[ edbo

`kij_\_[Z m^[d j^[h[ _i WZZ_j_edWb lWbk[ je W Xko[h- N^[ >bW_cWdji \W_b je

fhel_Z[ Wdo `kij_\_YWj_ed \eh Wd WYgk_i_j_ed fh[c_kc _d j^_i YWi[-

N^[ >bW_cWdjix Wbb[][Z beii[i \eh j^[_h \_hij Wbj[hdWj_l[ Xh[WY^+ ki_d] W

jhW_b_d] 8/,ZWo lebkc[,m[_]^j[Z Wl[hW][ e\ BWXh_[b >WdWZWxi cWha[j

YWf_jWb_pWj_ed ed 2 Ekbo 1/01 Wi W ijWhj_d] fe_dj (c_dki OM? 027 c_bb_ed

_d YWi^ WdZ Wii[ji ^[bZ ed j^Wj ZWj[) WZ`kij[Z Xo j^[ GPDM _dZ[n Wi e\ 8

M[fj[cX[h 1/02+ mekbZ Wcekdj je USD 445 million (Section 4.2)-

Oi_d] j^[ iWc[ c[j^eZebe]o Xkj m_j^ W ZWj[ e\ Wd Wbb[][Z Xh[WY^ e\ 3

EWdkWho 1/06 (j^[ ZWj[ ed m^_Y^ LecWd_W ikXc_jj[Z j^[ dec_dWj_ed \_b[

je OH@M>I)+ j^[ >bW_cWdjix i[YedZ Wbj[hdWj_l[ YbW_c mekbZ Wcekdj je

USD 347 million (Section 4.3)-

* * *
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1 N^[ L[ifedZ[dj dej[i j^Wj Wbb e\ j^[ Nh_XkdWbxi gk[ij_edi m[h[ WZZh[ii[Z+

_d ikXijWdY[+ je j^[ >bW_cWdji (m^e+ j^[h[\eh[+ m[h[ Wbie _dl_j[Z je h[ifedZ

je j^[c \_hij)- N^_i _cfb_[i j^Wj j^[ >bW_cWdjix YWi[+ Wi i[j ekj _d j^[_h

fh[l_eki fb[WZ_d]i WdZ Wj j^[ ehWb ^[Wh_d]+ _dZ[[Z mWi vdej ijhW_]^j\ehmWhZ

WdZ Yb[Wh-w3 <YYehZ_d]bo+ j^_i WZZ_j_edWb hekdZ e\ fb[WZ_d]i [\\[Yj_l[bo

Wcekdji je o[j Wdej^[h effehjkd_jo \eh j^[ >bW_cWdji je h[fb[WZ j^[_h YWi[+

Wi m[bb Wi je fheZkY[ WZZ_j_edWb [l_Z[dY[-4

2 N^[ L[ifedZ[dj j^[h[\eh[ cW_djW_di j^[ fei_j_ed _j i[j ekj _d _ji M[YedZ

Jeij,C[Wh_d] =h_[\5 WdZ _ji b[jj[h e\ 1/ <fh_b 1/11+ _dYbkZ_d] j^[ fei_j_ed

j^Wj j^[ JC=3,>b-+ j^[ \_hij WdZ i[YedZ Wbj[hdWj_l[ YbW_ci+ WdZ j^[ d[m

[l_Z[dY[ (C-2991)+ Wh[ _dWZc_ii_Xb[-

2 QUESTION 1: “HOW SHOULD THE TRIBUNAL

CONSIDER POST-2013 EVENTS IN EVALUATING

CLAIMANTS’ PRINCIPAL CLAIM … AND FIRST

ALTERNATIVE CLAIM …?”

3 Ne j^[ [nj[dj j^Wj j^[ Nh_XkdWb cWo m_i^ je Yedi_Z[h vfeij,1/02 [l[djiw _d

j^[ Yedj[nj e\ j^[ >bW_cWdjix fh_dY_fWb WdZ.eh \_hij Wbj[hdWj_l[ YbW_ci+ _j

bWYai `kh_iZ_Yj_ed el[h j^ei[ [l[dji _die\Wh Wi j^[o eYYkhh[Z W\j[h EWdkWho

1/04 (Section 2.1): ed j^[ c[h_ji+ feij,1/02 [l[dji Ze dej ikffehj [_j^[h

j^[ >bW_cWdjix fh_dY_fWb YbW_c eh j^[_h \_hij Wbj[hdWj_l[ YbW_c (Section 2.2):

WdZ feij,1/02 [l[dji edbo Yed\_hc j^Wj+ [l[d _\ LGB> ^WZ i[Ykh[Z j^[

[dl_hedc[djWb f[hc_j Xo 1/02+ _j mekbZ dej ^Wl[ X[[d WXb[ je i[Ykh[ j^[

Xk_bZ_d] f[hc_j (Section 2.3)-

2.1 The Tribunal Lacks Jurisdiction Over the Principal and First

Alternative Claims Insofar as They Are Based on Post-2015

Events

4 <i Z[cedijhWj[Z _d j^[ L[ifedZ[djxi fh[l_eki ikXc_ii_edi+ j^[ Nh_XkdWb

bWYai `kh_iZ_Yj_ed el[h ceij e\ j^[ feij,1/02 [l[dji WdZ j^ki ckij

3
F[jj[h \hec Nh_XkdWb ZWj[Z 16 <fh_b 1/11-

4
Hej ikhfh_i_d]bo+ j^[ >bW_cWdji ^Wl[ jWa[d WZlWdjW][ e\ j^[ effehjkd_jo WdZ ikXc_jj[Z d[m

[l_Z[dY[ fh[fWh[Z Xo j^[_h [nf[hji Wj >ecfWii F[n[Yed (C-2991): JC=3,>b-+ 21 (fWhW- 8/)

(v>bW_cWdji fhel_Z[ ^[h[m_j^ Wd kfZWj[Z [nY[b \_b[+ fh[fWh[Z Xo >ecfWii,F[n[Yedw)-
5

JC=1,L[if-+ 4 (fWhW- 08) WdZ 74 (fWhW- 070)-
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Z_ih[]WhZ j^[c- Mf[Y_\_YWbbo+ j^[ Nh_XkdWb bWYai `kh_iZ_Yj_ed (kdZ[h Xej^

=DNi) el[h j^[ YbW_ci WdZ [l[dji j^Wj feij,ZWj[ j^[ Hej_Y[ e\ ?_ifkj[ ZWj[Z

20 January 2015-6

5 Aeh j^[ fh_dY_fWb WdZ \_hij Wbj[hdWj_l[ YbW_ci+ j^[ >bW_cWdji WZc_j j^Wj

vfeij,1/02 [l[dji t m[h[ dej j^[ [l[dji j^Wj ]Wl[ h_i[ je j^[ Xh[WY^ WdZ

m[h[ dej j^[ YWki[ e\ BWXh_[bxi beii[i-w7 MjWj[Z Z_\\[h[djbo+ j^[ fh_dY_fWb

WdZ \_hij Wbj[hdWj_l[ YbW_ci Wh[ dej XWi[Z ed feij,1/02 [l[dji (m^[j^[h j^[o

fh[,ZWj[ eh feij,ZWj[ j^[ Hej_Y[ e\ ?_ifkj[)-

6 Dd Wdo [l[dj+ j^[ >bW_cWdji Ze dej fe_dj je Wdo feij,1/02 WYji eh ec_ii_edi

Xo LecWd_W j^Wj mekbZ ikffehj j^[ fh_dY_fWb eh \_hij Wbj[hdWj_l[ YbW_ci+ i.e-+

j^Wj mekbZ ikffehj j^[ Wh]kc[dj j^Wj W Xh[WY^ eYYkhh[Z _d M[fj[cX[h 1/02

(i[[ Section 2.2)-

7 N^[ \_hij Wbj[hdWj_l[ YbW_c _i Wbie _dWZc_ii_Xb[ ed W i[fWhWj[ WdZ

_dZ[f[dZ[dj XWi_i-8 N^[ >bW_cWdji edbo _djheZkY[Z j^[_h \_hij Wbj[hdWj_l[

YbW_c (m^_Y^ mWi XWi[Z ed Wd [dj_h[bo d[m ZWj[ e\ Wbb[][Z Xh[WY^ e\ j^[

=DNi) _d j^[_h h[ifedi[i je j^[ Nh_XkdWbxi gk[ij_edi \ebbem_d] j^[

?[Y[cX[h 1/08 ^[Wh_d]-9 N^[ L[ifedZ[dj ijhed]bo eX`[Yj[Z+ dej_d] j^Wj _j

mWi vjee bWj[ je _djheZkY[ d[m YbW_ci+w10 WdZ \khj^[h YecfbW_d[Z _d

Yehh[ifedZ[dY[11 WdZ _ji feij,^[Wh_d] Xh_[\i+12 dej_d] j^Wj j^[ WZc_ii_ed e\

j^[ YbW_c mekbZ Yedij_jkj[ W i[h_eki Z[fWhjkh[ \hec W \kdZWc[djWb hkb[ e\

fheY[Zkh[ kdZ[h <hj_Yb[ 41(0)(Z) e\ j^[ D>MD? >edl[dj_ed- Ne j^_i ZWo+ j^[

>bW_cWdji ^Wl[ \W_b[Z je fhel_Z[ Wdo `kij_\_YWj_ed \eh j^[_h X[bWj[Z

ikXc_ii_ed-

6
>ekdj[h,G[ceh_Wb+ 065 (M[Yj_edi 7-0-2 WdZ 7-1): L[`e_dZ[h+ 01 (M[Yj_edi 1-0-1 WdZ 1-1-1):

JC=0,L[if-+ 1 (fWhW- 5)-
7

JC=3,>b-+ 1 (fWhW- 3)-
8

N^[ >bW_cWdjix i[YedZ Wbj[hdWj_l[ YbW_c _i i_c_bWhbo _dWZc_ii_Xb[- Infra+ M[Yj_ed 2-1-
9

>b- JI16 <dim[hi+ 0 (fWhWi- 2+ 45+ 73 WdZ 01/)-
10

Tr. 2020+ 03490/,03696-
11

L[ifedZ[dj'i F[jj[h ZWj[Z 0 IYjeX[h 1/1/: L[ifedZ[dj'i F[jj[h ZWj[Z 3 IYjeX[h 1/1/:

L[ifedZ[dj'i F[jj[h ZWj[Z 2/ IYjeX[h 1/1/-
12

JC=0,L[if-+ 1 (fWhW- 4): JC=1,L[if-+ 13 (fWhW- 44)-
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2.2 On the Merits, Neither the Principal Claim nor the First

Alternative Claim Are Supported by Late/Post-2013 Events

8 Aeh Xej^ j^[ fh_dY_fWb WdZ \_hij Wbj[hdWj_l[ YbW_ci+ j^[ >bW_cWdji

WYademb[Z][ j^Wj feij,1/02 [l[dji vm[h[ dej j^[ [l[dji j^Wj ]Wl[ h_i[ je

j^[ Ufkhfehj[ZV Xh[WY^w WdZ vm[h[ dej j^[ YWki[ e\ BWXh_[bxi beii[i-w13

N^[o d[l[hj^[b[ii mhed]bo Wh]k[ j^Wj bWj[.feij,1/02 [l[dji vYed\_hcw j^Wj

j^[h[ mWi W vZ[\_d_j_l[ WdZ f[hcWd[djw h[fkZ_Wj_ed e\ j^[ Jhe`[Yj L_]^ji

ed 8 M[fj[cX[h 1/02-14

0/ Cem[l[h+ bWj[.feij,1/02 [l[dji Ze dej ikffehj Wdo Wbb[][Z Xh[WY^ _d

M[fj[cX[h 1/02-15 Id j^[ YedjhWho+ bWj[.feij,1/02 [l[dji i^em j^Wj

LGB> ij_bb ^ebZi Wbb e\ _ji h_]^ji-

2.2.1 Late/Post-2013 Events Show that the Project Rights Are Intact

00 M^ekbZ j^[ Nh_XkdWb X[ _dYb_d[Z je Yedi_Z[h bWj[.feij,1/02 [l[dji je Wii[ii

j^[ YbW_ci j^Wj W Xh[WY^ eYYkhh[Z _d M[fj[cX[h 1/02+ _j i^ekbZ Yedi_Z[h Wbb

bWj[.feij,1/02 [l_Z[dY[ ed h[YehZ- N^[ >bW_cWdjix i[b[Yj_ed e\ bWj[.feij,

1/02 [l[dji _i _dYecfb[j[ WdZ c_ib[WZ_d]-

01 N^[ >bW_cWdji \W_b je h[YWbb+ inter alia+ j^Wj j^[ F_Y[di[ mWi h[d[m[Z _d

2019-16 N^[ h[d[mWb e\ j^[ F_Y[di[ Wbed[ Yed\_hci j^Wj j^[ Jhe`[Yj _i Wb_l[

WdZ Z_ifhel[i j^[ >bW_cWdjix YbW_ci-17 N^[ >bW_cWdji ^Wl[ beij dej^_d]

(i_dY[ 1/02 eh ej^[hm_i[) u d[_j^[h j^[ F_Y[di[+ deh j^[_h Wii[ji h[bWj_d] je

j^[ Jhe`[Yj+ _dYbkZ_d] h[Wb [ijWj[-18 N^[ >bW_cWdji Wbie \W_b je h[YWbb j^Wj

BWXh_[b >WdWZW Z_Z dej _cfW_h j^[ lWbk[ e\ _ji Wbb[][Zbo mehj^b[ii Wii[ji

kdj_b March 2016+ i.e-+ o[Whi W\j[h j^[ fkhfehj[Z Xh[WY^-19 N^_i i^emi j^Wj+

13
JC=3,>b-+ 1 (fWhW- 3)-

14
JC=3,>b-+ 2 (fWhW- 4)-

15
<bj^ek]^ j^[ Nh_XkdWbxi gk[ij_edi Wh[ Z_h[Yj[Z Wj vfeij,1/02w [l[dji+ j^[ >bW_cWdji Wbie

h[\[h je i[l[hWb (bWj[) 1/02 [l[dji- JC=3,>b-+ f 3 (fWhWi- 8+ 00+ 05,13+ 44,45+ 47,48)-
16

R-666: JC=1,L[if-+ 1/ (fWhW- 4/)-
17

Tr. 2019+ 247905,248,00: L[`e_dZ[h+ 30 (M[Yj_edi 3 WdZ 6)-
18

JC=0,L[if-+ 026 (fWhWi- 4//,4/0)-
19

L[`e_dZ[h+ 180 (fWhWi- 801,805)-
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fh_eh je 1/05+ j^[ >bW_cWdji j^[ci[bl[i Z_Z dej Yedi_Z[h j^Wj j^[ Jhe`[Yj

L_]^ji ^WZ X[[d h[fkZ_Wj[Z-

02 N^[ >bW_cWdji jho je hWj_edWb_p[ j^[_h feij,1/02 X[^Wl_eh Xo YbW_c_d] j^Wj

j^[o Z_Z dej ^Wl[ vj^[ X[d[\_j e\ ^_dZi_]^jw WdZ j^Wj j^[o m[h[ v^ef[\kb

j^Wj j^[ WddekdY[Z Z[Y_i_ed h[`[Yj_d] j^[ Jhe`[Yj c_]^j Y^Wd][w-20

Cem[l[h+ j^_i [nYki[ _i YedjhWZ_Yj[Z Xo j^[ \WYj j^Wj+ o[Whi bWj[h+ j^[

>bW_cWdji iek]^j (WdZ eXjW_d[Z) j^[ h[d[mWb e\ j^[ F_Y[di[+ WdZ Ze[i dej

[nfbW_d ^em j^[ Wbb[][Z Z[ijhkYj_ed e\ j^[ lWbk[ e\ j^[_h _dl[ijc[dj YekbZ

^Wl[ eYYkhh[Z m_j^ekj j^[_h ademb[Z][-

03 N^[ >bW_cWdji Wbie \W_b je WYademb[Z][ j^[ dkc[heki f[hc_ji LecWd_Wd

Wkj^eh_j_[i ^Wl[ _iik[Z eh h[d[m[Z i_dY[ 1/02- N^ei[ f[hc_ji _dYbkZ[

(_) ZWc iW\[jo f[hc_ji WdZ [dZehi[c[dji Xo j^[ G_d_ijho e\ @dl_hedc[dj

_iik[Z _d ?[Y[cX[h 1/03 WdZ IYjeX[h 1/06 (m^_Y^ h[cW_d[Z lWb_Z kdj_b

j^[_h [nf_hWj_ed _d IYjeX[h 1/08):21 WdZ (__) khXWd Y[hj_\_YWj[i (m_j^ O>

36.1/02 h[cW_d_d] lWb_Z kdj_b 1/05 WdZ+ _d jkhd+ O> 87.1/05 h[cW_d_d]

lWb_Z kdj_b 1/07)-22

04 N^[ >bW_cWdji Wbie \W_b je h[YWbb j^Wj MjWj[ Wkj^eh_j_[i (_dYbkZ_d] j^[

G_d_ijho e\ >kbjkh[+ j^[ <bXW >ekdjo >ekdY_b WdZ j^[ G_d_ijho e\

@dl_hedc[dj) ^Wl[ Z[\[dZ[Z _d Yekhj <?>i+ khXWd Y[hj_\_YWj[i+ WdZ khXWd

fbWdi _iik[Z (eh Wffhel[Z) \eh j^[ Jhe`[Yj u _d fheY[[Z_d]i _d_j_Wj[Z Xo

HBIi- <i e\ M[fj[cX[h 1/02+ MjWj[ Wkj^eh_j_[i ^WZ X[[d _dlebl[Z _d 67

ikY^ fheY[[Z_d]i (_dYbkZ_d] i_n j^Wj m[h[ ij_bb ed]e_d])-23 M_dY[

M[fj[cX[h 1/02+ MjWj[ Wkj^eh_j_[i ^Wl[ Yedj_dk[Z Z[\[dZ_d] j^[ Jhe`[Yj _d

b_j_]Wj_ed Xhek]^j Xo HBIi-24

05 Hkc[heki Jhe`[Yj [dZehi[c[dji.WffhelWbi h[cW_d lWb_Z WdZ ^Wl[ d[_j^[h

[nf_h[Z deh X[[d ej^[hm_i[ ceZ_\_[Z i_dY[ 1/02+ _dYbkZ_d] j^[ G_d_ijho e\

20
JC=3,>b-+ 01 (fWhW- 14)-

21
LGB> Z_Z dej i[[a je h[d[m j^[ f[hc_ji- JC=1,L[if-+ 1/ (fWhW- 4/): C-2213-

22
Aeh W ceh[ [n^Wkij_l[ b_ij+ i[[ JC=1,L[if-+ 10 (fWhW- 4/): i[[ Wbie L[`e_dZ[h+ 070 (fWhW-

466): R-290 (LGB> ^Wi dej Wffb_[Z \eh W fhebed]Wj_ed e\ j^[ lWb_Z_jo e\ j^_i O>)-
23

JC=1,L[if-+ 11 (fWhW- 40): >ekdj[h,G[ceh_Wb+ 252 (<dd[n DP hemi 0,67): L[`e_dZ[h+ 211

(fWhWi- 883,884)-
24

M[[ R-289: >ekdj[h,G[ceh_Wb+ 034 (fWhWi- 272,274)-
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>kbjkh[xi <fh_b 1/02 [dZehi[c[dj+25 j^[ A[XhkWho 1/02 Ihb[W L[i[WhY^

JbWd \eh fh[l[dj_l[ WhY^W[ebe]_YWb h[i[WhY^ (m^_Y^ LGB> ^Wi o[j je

_d_j_Wj[)+26 WdZ j[d <?>i-27

06 N^[ >bW_cWdji Wbie \W_b je c[dj_ed j^[_h ijWj[c[dji _d bWj[,1/02 WdZ 1/03

h[\b[Yj_d] j^[_h kdZ[hijWdZ_d] j^Wj j^[ Jhe`[Yj mWi Wb_l[ WdZ j^Wj j^[

[dl_hedc[djWb f[hc_jj_d] fheY[ii mWi ed]e_d] (dejm_j^ijWdZ_d] j^[

h[`[Yj_ed e\ j^[ Le�_W GedjWd� FWm)-28 N^_i _i \WjWb je j^[ >bW_cWdjix

Wjj[cfj je cWdk\WYjkh[ W jh[Wjo YbW_c W\j[h j^[ \WYj-

2.2.2 The Claimants’ Selection of Late/Post-2013 Events Do Not

Evidence a Taking On or As of 9 September 2013

07 Ne ikffehj j^[_h Wh]kc[dj j^Wj W =DN Xh[WY^ eYYkhh[Z ed eh Wi e\

8 M[fj[cX[h 1/02+29 j^[ >bW_cWdji fe_dj je lWh_eki vfeij,1/02 [l[djiw-

08 N^[ >bW_cWdji Ze dej fheZkY[ W i^h[Z e\ [l_Z[dY[ j^Wj j^[i[ [l[dji Wh[

h[bWj[Z je W fkhfehj[Z (fh_eh) h[fkZ_Wj_ed e\ j^[ Jhe`[Yj- Hed[ e\ j^[

fkhfehj[Z [l[dji m[h[ WYYecfWd_[Z Xo Wdo Z[Y_i_edi eh ijWj[c[dji j^Wj

j^[o m[h[ X[_d] jWa[d fkhikWdj je W (fh_eh) h[fkZ_Wj_ed e\ j^[ Jhe`[Yj- N^[o

YekbZ dej i_dY[ j^[h[ _i de ikY^ ]el[hdc[djWb Z[Y_i_ed eh feb_Yo-

1/ GWdo e\ j^[ v[l[djiw j^Wj j^[ >bW_cWdji fkhfehj je h[bo kfed Wh[ dej [l[dji

Wj Wbb+ Xkj feb_j_YWb statements u m_j^ekj Wdo _cfb[c[dj_d] YedZkYj u cWZ[

_d bWj[ 1/02 WdZ 1/03 _d j^[ Yedj[nj e\ j^[ lej[ ed j^[ Le�_W GedjWd�

FWm-30 M_c_bWhbo+ ded[ e\ j^[ ijWj[c[dji h[\[h je W fh_eh ]el[hdc[djWb

Z[Y_i_ed u ed eh WhekdZ 8 M[fj[cX[h (eh Wj Wdo j_c[) u je vh[fkZ_Wj[w eh _d

Wdo mWo h[`[Yj j^[ Jhe`[Yj-

25
JC=0,L[if-+ 11 (fWhWi- 4/,40): C-655-

26
JC=0,L[if-+ 12 (fWhW- 46): R-221-

27
M[[ C-669 je C-671 WdZ C-673 je C-679-

28
Infra+ fWhW- 13-

29
N^[ L[ifedZ[dj ^Wi Wbh[WZo Z[cedijhWj[Z Wj b[d]j^ j^Wj j^[ >bW_cWdji ^Wl[ \W_b[Z je fhel[

W =DN Xh[WY^ ed eh Wi e\ 8 M[fj[cX[h 1/02- L[`e_dZ[h+ 057 (M[Yj_ed 2-5): JC=0,L[if-+ 47

(M[Yj_edi 1-0-5 WdZ 1-3-5): L- JI16 L[fbo+ 2 (M[Yj_ed 1)-
30

JC=3,>b-+ 3 (fWhWi- 00(X),(Z) WdZ (\),(]))-
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10 Akhj^[hceh[+ j^[ >bW_cWdji jWa[ ijWj[c[dji ekj e\ Yedj[nj-31 Aeh [nWcfb[+

j^[o c_ib[WZ_d]bo ik]][ij j^Wj Jh_c[ G_d_ij[h JedjW _dZ_YWj[Z ed

00 M[fj[cX[h 1/02 j^Wj LecWd_W mWi dWj_edWb_p_d] j^[ Jhe`[Yj+32 m^[d ^[

mWi _d \WYj [nfbW_d_d] j^Wj W ^ofej^[j_YWb YWdY[bbWj_ed e\ j^[ F_Y[dY[ mekbZ

Wcekdj je dWj_edWb_pWj_ed-33

11 N^[ >bW_cWdji Wbie mhed]bo ik]][ij j^Wj G_d_ij[h e\ @dl_hedc[dj JbkcX

_dZ_YWj[Z j^Wj+ i^ekbZ JWhb_Wc[dj h[`[Yj j^[ Le�_W GedjWd� FWm+ j^[

G_d_ijho e\ @dl_hedc[dj mekbZ h[`[Yj j^[ Jhe`[Yj-34 G_d_ij[h JbkcX+

^em[l[h+ c[h[bo dej[Z j^Wj JWhb_Wc[djxi Z[Y_i_ed mekbZ X[ Yedi_Z[h[Z Xo

j^[ G_d_ijho e\ @dl_hedc[dj-35 N^[ >bW_cWdji Wbie \W_b je c[dj_ed j^Wj

G_d_ij[h JbkcX h[_j[hWj[Z X[\eh[ j^[ Ee_dj Mf[Y_Wb >ecc_jj[[ _d

M[fj[cX[h 1/02 j^Wj j^[ G_d_ijho e\ @dl_hedc[dj mWi vdej Wia_d] j^[

LecWd_Wd JWhb_Wc[dj je _iik[ j^[ [dl_hedc[djWb f[hc_jw+ i_dY[ _j mWi vj^[

ieb[ h[ifedi_X_b_jo e\ j^[ UN<>V _d l_[m e\ _d_j_Wj_d] WdZ fhefei_d] j^[

[dl_hedc[djWb f[hc_j-w36 M^[ mWi j^ki cWa_d] Yb[Wh j^Wj j^[ ekjYec[ e\

j^[ lej[ ed j^[ Le�_W GedjWd� FWm mWi i[fWhWj[ \hec j^Wj e\ LGB>xi

Wffb_YWj_ed \eh j^[ [dl_hedc[djWb f[hc_j-

12 >edl[hi[bo+ j^[ >bW_cWdji ec_j je c[dj_ed j^[ ijWj[c[dji e\ LecWd_Wd

e\\_Y_Wbi Wi m[bb Wi j^[ >bW_cWdjix emd ijWj[c[dji (_) ikffehj_d] j^[ Le�_W

GedjWd� FWm WdZ j^[ Jhe`[Yj _d 1/02 WdZ j^[h[W\j[h (i[[ Section 3.3

below) WdZ.eh (__) Z_iieY_Wj_d] j^[ ekjYec[ e\ j^[ Le�_WGedjWd� FWm lej[

\hec j^Wj e\ j^[ Jhe`[Yj-37

13 Aeh _dijWdY[+ _d bWj[ 1/02+ [l[d W\j[h j^[ Ee_dj Mf[Y_Wb >ecc_jj[[

h[Yecc[dZ[Z j^[ h[`[Yj_ed e\ j^[ Le�_W GedjWd� FWm+ BWXh_[b >WdWZW

Yedl[o[Z _ji kdZ[hijWdZ_d] je j^[ cWha[j j^Wj j^[ [dl_hedc[djWb h[l_[m e\

31
JC=1,L[if-+ 56 (fWhW- 040): \eh W Z[jW_b[Z h[ifedi[ je j^[ >bW_cWdjix c_iY^WhWYj[h_pWj_ed e\

j^[ feb_j_YWb ijWj[c[dji Wj _iik[+ i[[ JC=0,L[if-+ 0/6 (fWhWi- 274,283)-
32

JC=3,>b-+ 3 (fWhW- 00(X))-
33

JC=1,L[if-+ 54 (fWhW- 035)-
34

JC=3,>b-+ 4 (fWhW- 00(\))-
35

C-828: see also JC=0,L[if-+ 54 (fWhW- 105)-
36

C-506+ 20: i[[ Wbie id+ 28 (Gi- JbkcX Wbie cWZ[ Yb[Wh j^Wj+ _\ j^[ FWm m[h[ h[`[Yj[Z+ LGB>

ij_bb d[[Z[Z je inter alia i[Ykh[ W Z[YbWhWj_ed e\ ekjijWdZ_d] fkXb_Y _dj[h[ij+ \eh fkhfei[i e\ j^[

QWj[h AhWc[meha ?_h[Yj_l[+ WdZ je fhel_Z[ j^[ W]h[[Z [dl_hedc[djWb+ \_dWdY_Wb ]kWhWdj[[i)-
37

JC=1,L[if-+ 37 (fWhW- 005): JC=0,L[if-+ 0/6 (fWhW- 275)-
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j^[ Jhe`[Yj ij_bb d[[Z[Z je X[ Yecfb[j[Z _d Wdo [l[dj-38 <bie+ _d early 2015+

LGB> mWi ij_bb h[Ye]d_p_d] _d _ji WddkWb cWdW][c[dj h[fehj j^Wj j^[

[dl_hedc[djWb f[hc_jj_d] fheY[ii h[cW_d[Z kdZ[hmWo WdZ j^Wj _j mWi _d

vfrequent contact with the various ministries and levels of government

… and ha[d] not been given any information to suggest that the

[Project] w[ould] not go aheadw-39

14 Ne Wh]k[ j^Wj j^[h[ mWi W =DN Xh[WY^ ed eh Wi e\ 8 M[fj[cX[h 1/02+ j^[

>bW_cWdji h[\[h je Y[hjW_d ikXi[gk[dj [l[dji+40 ded[ e\ m^_Y^ Yed\_hc eh

[l[d ik]][ij W jWa_d] e\ j^[ Jhe`[Yj L_]^ji eh h[fkZ_Wj_ed e\ j^[ Jhe`[Yj

(ed eh Wi e\ 8 M[fj[cX[h 1/02 eh ej^[hm_i[)9

W) ?[if_j[ j^[_h ik]][ij_ed je j^[ YedjhWho+41 j^[ >bW_cWdji \W_b je

fe_dj je Wdo _dZ_YWj_ed j^Wj GJi m^e lej[Z W]W_dij j^[ bWm Z_Z ie

X[YWki[ e\ W Bel[hdc[dj Z[Y_i_ed ed eh WhekdZ 8 M[fj[cX[h 1/02

(eh Wj Wdo ej^[h j_c[)- Geh[el[h+ j^[ Le�_W GedjWd� FWm mWi Wd

[njhWehZ_dWho bWm Z[i_]d[Z je \WY_b_jWj[ j^[ Jhe`[Yj- Dji h[`[Yj_ed Xo

JWhb_Wc[dj _d Hel[cX[h 1/02.Ekd[ 1/03 Ze[i dej [l_Z[dY[ W

h[fkZ_Wj_ed e\ j^[ Jhe`[Yj (Xo j^[ JWhb_Wc[dj eh j^[ Bel[hdc[dj):

X) LecWd_Wxi ded,_iikWdY[ e\ j^[ [dl_hedc[djWb f[hc_j u i_dY[ 1/02

WdZ ej^[hm_i[ u Ze[i dej [l_Z[dY[ W h[fkZ_Wj_ed e\ j^[ Jhe`[Yj ed

eh Wi e\ M[fj[cX[h 1/02: Wi e\ bWj[ 1/02+ LGB> ^WZ dej (WdZ ij_bb

^Wi dej) c[j j^[ f[hc_jj_d] h[gk_h[c[dji+ Wi _j mWi h[c_dZ[Z ed

cWdo eYYWi_edi+ _dYbkZ_d] _d bWj[.feij,1/02:42

Y) N^[ N<> c[[j_d]i _d 1/03 WdZ 1/04 m[h[ dej vfh[j[njkWbw: j^[

N<> h[_j[hWj[Z _ji YedY[hdi h[]WhZ_d] Wif[Yji e\ j^[ Jhe`[Yj j^Wj

LGB> ij_bb d[[Z[Z je WZZh[ii+ _dYbkZ_d] j^[ mWj[h cWdW][c[dj

f[hc_j+ j^[ ceZ_\_[Z JOT+ ikh\WY[ h_]^ji+ j^[ NGA+ WdZ j^[ ijWjki

38
L[`e_dZ[h+ 056 (fWhWi- 412+ 42/): i[[ Wbie R-539+ 4: R-540+ 1 (dej_d]+ _d GWhY^ 1/03+ j^Wj

j^[ Bel[hdc[dj Z[\[hh[Z Z[Y_i_ed ed j^[ [dl_hedc[djWb f[hc_j kdj_b W\j[h JWhb_Wc[djxi h[l_[m)-
39

M[[ Respondent’s Opening 2019+ 82: C-1570.03+ 5 WdZ 05: C-1570.04+ 10 ([cf^Wi_i

WZZ[Z): ed BWXh_[b >WdWZWxi ijWj[c[dji: i[[ Wbie L[`e_dZ[h+ 4 (fWhW- 1/): JC=0,L[if-+ 0/7

(fWhWi- 28/,282)-
40

JC=3,>b-+ 4 (fWhW- 02)-
41

JC=3,>b-+ 3 (fWhWi- 00(W) WdZ 00(Z))-
42

JC=1,L[if-+ 58 (fWhW- 043)-
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e\ Ihb[W WdZ >qhd_Y:43 _d j^_i h[]WhZ+ j^[ >bW_cWdji \W_b je h[YWbb

j^Wj9

_) _d EWdkWho WdZ GWhY^ 1/03+ LGB> WdZ BWXh_[b >WdWZW

h[Ye]d_p[Z+ h[if[Yj_l[bo+ j^Wj LGB> ij_bb d[[Z[Z je Wffbo \eh

WdZ i[Ykh[ i[l[hWb [dZehi[c[dji \eh j^[ JOT:44

__) [l[d j^ek]^ (0) j^[ LecWd_Wd Wkj^eh_j_[i (WdZ j^[ fkXb_Y) ^WZ

Wd ed]e_d] YedY[hd h[]WhZ_d] YoWd_Z[ cWdW][c[dj+

(1) Gh- C[dho h[Ye]d_p[Z _d 1/02 j^Wj W YoWd_Z[ WkZ_j mWi

d[Y[iiWho+ WdZ (2) QWhZ[bb <hcijhed] fhefei[Z _d bWj[

M[fj[cX[h 1/02 je kdZ[hjWa[ j^Wj WkZ_j+ LGB> Z_Z dej \ebbem

j^hek]^:45

___) _d bWj[ 1/02 WdZ 1/03+ MjWj[ Wkj^eh_j_[i h[_j[hWj[Z YedY[hdi

WXekj j^[ Jhe`[Yjxi bWYa e\ Yecfb_WdY[ m_j^ j^[ QWj[h

AhWc[meha ?_h[Yj_l[ WdZ j^[ d[[Z \eh W mWj[h cWdW][c[dj

f[hc_j- S[j+ LGB> d[l[h ikXc_jj[Z j^[ d[Y[iiWho

ZeYkc[djWj_ed:46

Z) N^[ >bW_cWdjix YecfbW_dj j^Wj LecWd_W fkhfehj[Zbo \W_b[Z je

Yeef[hWj[ _d j^[ h[YWf_jWb_pWj_edi e\ G_dl[ij _i kd\ekdZ[Z:

G_dl[ij LG iW\[]kWhZ[Z G_dl[ijxi ijWjki Wi Ye,emd[h e\ j^[

Jhe`[Yj je Wle_Z _ji emd Z_iiebkj_ed:47

[) LecWd_W ^Wi dej \W_b[Z je WYj _d h[bWj_ed je j^[ =kY_kc

Wffb_YWj_edi+ i_dY[ 1/02 eh ej^[hm_i[:48 j^[ >bW_cWdji ^Wl[ dej

Z[d_[Z j^Wj LGB> h[cW_d[Z _dWYj_l[ WXekj j^[i[ Wffb_YWj_edi

X[jm[[d <fh_b 1//8 WdZ Ekbo 1/03:49

43
JC=1,L[if-+ 58 (fWhW- 043): Respondent’s Opening 2019+ 28 (h[\[hh_d] je C-473+ 05)-

44
Respondent’s Opening 2019+ 48,5/-

45
Respondent’s Opening 2020+ 28,33-

46
JC=1,L[if-+ 24 (fWhW- 7/): C-2909: R-545: Respondent’s Opening 2019+ 68,71-

47
L[`e_dZ[h+ 173 (fWhWi- 778,785): Respondent’s Opening 2019+ 116.

48
>ekdj[h,G[ceh_Wb+ 051 (M[Yj_ed 6): L[`e_dZ[h+ 117 (fWhWi- 61/,635): Respondent’s

Opening 2019+ 120: Infra+ M[Yj_ed 1-1-2-
49

L[`e_dZ[h+ 122 (fWhWi- 622,625)-
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\) LecWd_Wd Wkj^eh_j_[i Z_Z dej bWkdY^ vh[jWb_Wjehow _dl[ij_]Wj_edi

W]W_dij LGB> _d Hel[cX[h 1/02: j^ei[ _dl[ij_]Wj_edi Z_Z dej

jWh][j LGB> (Xkj _dlebl[Z 32 YecfWd_[i) WdZ Yecfb_[Z m_j^

LecWd_Wd bWm:50 WdZ

]) Dd 1/05+ j^[ Bel[hdc[dj Z_Z dej vfhefei[w W YoWd_Z[ cehWjeh_kc:

_j _iik[Z Wd ef_d_ed ed jme ZhW\j bWmi fhefei[Z Xo Y[hjW_d i[dWjehi

WdZ c[cX[hi e\ JWhb_Wc[dj- N^[ ZhW\j bWmi m[h[ dej WZefj[Z Xo

JWhb_Wc[dj WdZ ^Wl[ ^WZ de _cfWYj ed j^[ Jhe`[Yj-51

15 <YYehZ_d] je j^[ >bW_cWdji+ j^[ Bel[hdc[djxi feij,1/02 vZ[Y_i_ediw

h[bWj_d] je YkbjkhWb ^[h_jW][ m[h[ vXbeYa[Z feb_j_YWbbow i_dY[ <k]kij 1/00

(\khj^[h je j^[ Bel[hdc[djxi Wbb[][Z vd[m feb_Yow) WdZ j^[ h[ikbj e\ j^[

Wbb[][Z M[fj[cX[h 1/02 Z[Y_i_ed dej je Ze j^[ Jhe`[Yj-52

16 Cem[l[h+ j^[ G_d_ijho e\ >kbjkh[ Z_Z dej XbeYa eh Z[Y_Z[ je XbeYa j^[

Jhe`[Yj _d [_j^[h <k]kij 1/0053 eh M[fj[cX[h 1/02-54 Heh Z_Z j^[

Bel[hdc[dj-55 N^[ G_d_ijho e\ >kbjkh[xi <fh_b 1/02 [dZehi[c[dj e\ j^[

Jhe`[Yj h[cW_d[Z lWb_Z j^hek]^ekj 1/02 WdZ h[cW_di lWb_Z je j^_i ZWo- N^_i

[dZehi[c[dj _d WdZ e\ _ji[b\ Z_ifhel[i Wdo ik]][ij_ed j^Wj j^[ G_d_ijho

XbeYa[Z j^[ Jhe`[Yj-

17 <i je YkbjkhWb ^[h_jW][+ j^[ >bW_cWdji Wbb[][ j^Wj vUfeij,1/02V [l[dji ckij

X[ l_[m[Z _d b_]^j e\ j^[ ijWjki _d 1/02w e\ (_) vZ[l[befc[dji h[bWj_d] je

j^[ UFCGVw WdZ (__) vU<?>iV \eh >qhd_Y WdZ Ihb[Ww-56 N^[ >bW_cWdjix d[m

fei_j_ed57 i[[ci je X[ j^Wj j^[i[ vcWjj[hi mekbZ dej ^Wl[ XbeYa[Z j^[

50
L[`e_dZ[h+ 170 (fWhWi- 77/,774): i[[ Wbie L[Wied[Z ?[Y_i_ed ed >bW_cWdji' L[gk[ij \eh

@c[h][dYo N[cfehWho Jhel_i_edWb G[Wikh[i ZWj[Z 10 IYjeX[h 1/05-
51

L[`e_dZ[h+ 177 (fWhWi- 8/0,8/1): L[fbo+ 137 (fWhW- 475) (j^[ cehWjeh_kc _i vdej W a[oijed[

e\ >bW_cWdjix YWi[w)-
52

JC=3,>b-+ 6 (fWhWi- 04+ 05(Z) WdZ ([)+ 08(Y)+ WdZ 10,11)-
53

L[`e_dZ[h+ 83 (M[Yj_ed 2-2-1-6)-
54

L[`e_dZ[h+ 101 (M[Yj_ed 2-5-1)-
55

L[`e_dZ[h+ 024 (M[Yj_ed 2-4)-
56

JC=3,>b-+ 6 (fWhWi- 04,27)-
57

>edjhWij JC=3,>b-+ 00 (fWhWi- 1/,11) (dej_d] >bW_cWdjix Wbb[][Z [nf[YjWj_ed vWi e\ 1/02w

j^Wj j^[ HBI b_j_]Wj_ed W]W_dij j^[ >qhd_Y <?> mekbZ X[ h[`[Yj[Z+ j^Wj Wd <?> \eh Ihb[W mekbZ

X[ _iik[Z+ WdZ j^Wj j^[ 1/0/ FCG mekbZ X[ Yehh[Yj[Z) m_j^ G[ceh_Wb+ 51 (fWhW- 056) (dej_d]
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Jhe`[Yjw Xkj j^Wj \ebbem_d] j^[ Bel[hdc[djxi fkhfehj[Z h[fkZ_Wj_ed e\ j^[

Jhe`[Yj L_]^ji _d M[fj[cX[h 1/02+ j^[ G_d_ijho e\ >kbjkh[ vmWi dej

cej_lWj[Z je ]_l[ [\\[Yj je j^[ <?>i t WdZ Yehh[Yj t j^[ FCGw-58 N^[

>bW_cWdjix Wjj[cfj je Z_\\[h[dj_Wj[ X[jm[[d j^[ YkbjkhWb Wkj^eh_j_[ix WYj_edi

X[\eh[ WdZ W\j[h M[fj[cX[h 1/02 (je Z[cedijhWj[ j^[ fkhfehj[Z h[fkZ_Wj_ed

e\ j^[ Jhe`[Yj) _i dej ikffehj[Z Xo j^[ \WYji9 j^[ G_d_ijho e\ >kbjkh[ Z_Z dej

XbeYa j^[ Jhe`[Yj _d 1/00+ 1/02 eh Wj Wdo j_c[-59

18 Regarding the 2010 LHM+ Wbj^ek]^ h[Ye]d_p_d] j^[ d[Y[ii_jo e\

Wc[dZ_d] j^[ FCG b_ij X[\eh[ vj^[ [l[djkWb _iikWdY[ e\ YedijhkYj_ed

f[hc_jiw+60 j^[ >bW_cWdji mhed]bo Wbb[][ j^Wj LecWd_W eXijhkYj[Z j^[

Wc[dZc[dj fheY[ii- OdZ[h LecWd_Wd bWm+ j^[ FCG Wc[dZc[dj fheY[ii

_dlebl[i j^[ G_d_ijho e\ >kbjkh[+ j^[ HDC+ WdZ j^[ Z[Y[djhWb_p[Z <bXW

?_h[YjehWj[- <\j[h [nY^Wd][i X[jm[[d j^[i[ Wkj^eh_j_[i _d 1/01,1/03 (i.e-+

W o[Wh W\j[h j^[ Wbb[][Z h[fkZ_Wj_ed e\ j^[ Jhe`[Yj L_]^ji)+ j^[h[ mWi de

Yedi[diki h[]WhZ_d] j^[ dWjkh[ WdZ iYef[ e\ j^[ ceZ_\_YWj_edi je X[ cWZ[

je j^[ FCG- Q^_b[ j^[ <bXW ?_h[YjehWj[ i^Wh[Z LGB>xi l_[mi+ j^[ HDC

fhefei[Z je h[l[hj je j^[ Z[b_c_jWj_edi e\ j^[ 0880 FCG (X[YWki[ j^[

<bXkhdki GW_eh WhY^W[ebe]_YWb i_j[ _dYbkZ[Z _d j^[ 0880 FCG ^WZ

_dYehh[Yjbo X[[d Z_l_Z[Z _d j^[ 1//3 FCG) WdZ j^ki je _dYbkZ[ j^[ 1ac

hWZ_ki WhekdZ j^[ Le�_W GedjWd� WhY^W[ebe]_YWb i_j[-61 <bj^ek]^ j^[

ekjYec[ e\ j^_i fheY[ii (dWc[bo j^[ 1/04 FCG) cWo dej X[ je j^[

>bW_cWdjix b_a_d]+ _j Ze[i dej [l_Z[dY[ Wdo mhed]\kb YedZkYj ed j^[ fWhj

e\ LecWd_W- N^[ WZefj_ed e\ j^[ 1/04 FCG u Xo j^[ G_d_ijho e\ >kbjkh[

u mWi j^[ bWij ij[f _d W Z[b_X[hWj_l[ fheY[ii j^Wj X[]Wd X[\eh[ 1/02+

_dlebl_d] j^[ <bXW ?_h[YjehWj[+ j^[ HDC WdZ j^[ G_d_ijho e\ >kbjkh[-

j^[ G_d_ijho e\ Ykbjkh[xi WhX_jhWho h[\kiWb fh_eh je 1/02 je Wkj^eh_p[ j^[ Ihb[W fh[l[dj_l[

h[i[WhY^)+ 017 (fWhWi- 213,214) (Wbb[]_d] j^Wj j^[ G_d_ijho e\ >kbjkh[ _cfhef[hbo m_j^^[bZ j^[

>qhd_Y <?> _d 1/00 f[dZ_d] >bW_cWdjix W]h[[c[dj je _dYh[Wi[ _ji \_dWdY_Wb Yedjh_Xkj_ed \eh

^[h_jW][ fhej[Yj_ed)+ 021 (fWhWi- 221,222) (Wbb[]_d] j^Wj j^[ G_d_ijho e\ >kbjkh[ \W_b[Z je Yehh[Yj

j^[ 1/0/ FCG)+ WdZ 047 (fWhW- 273) (Wbb[]_d] j^Wj j^[ G_d_ijho e\ >kbjkh[ mWi m_j^^ebZ_d] _ji

[dZehi[c[dj _d 1/01 f[dZ_d] j^[ Yecc[hY_Wb h[d[]ej_Wj_edi)-
58

JC=3,>b-+ 6 (fWhWi- 04 WdZ 12)-
59 E.g-+ supra+ fWhW- 05 (i^em_d] j^Wj j^[ YkbjkhWb Wkj^eh_j_[i _iik[Z.Z_Z dej h[lea[ WffhelWbi _d

\Wleh e\ j^[ Jhe`[Yj [l[d W\j[h j^[ Wbb[][Z M[fj[cX[h 1/02 h[fkZ_Wj_ed)-
60

JC=3,>b-+ 8 (fWhW- 06)-
61

L[`e_dZ[h+ 106 (fWhWi- 58/,584)-
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2/ N^[ >bW_cWdjix Wh]kc[dji h[]WhZ_d] j^[ ceZ_\_YWj_ed e\ j^[ 1/0/ FCG62

bWYa c[h_j9

W) N^[ 1/0/ FCG h[\b[Yj[Z j^[ <?>i Z[b_l[h[Z Wj j^[ j_c[- N^[ ][d[h_Y

Z[b_c_jWj_ed e\ 1ac WhekdZ Ihb[W h[\b[Yj[Z j^[ WXi[dY[ e\ h[i[WhY^ _d

j^Wj Wh[W:63

X) F[Wl_d] Wi_Z[ j^Wj G_d_ij[h e\ >kbjkh[ Ckdehxi ijWj[c[dj e\ <k]kij

1/00 (j^Wj ^[ mekbZ dej Z[YbWii_\o >qhd_Y X[\eh[ j^[ Bel[hdc[dj

eXjW_d[Z W X[jj[h [Yedec_Y Z[Wb)64 mWi W c[h[ ijWj[c[dj je j^[ fh[ii+

j^[ >bW_cWdji \W_b je Yedi_Z[h j^Wj j^[ <bXW ?_h[YjehWj[ ^WZ dej o[j

_d_j_Wj[Z j^[ Z[YbWii_\_YWj_ed fheY[ii Wj j^[ j_c[ (_j Z_Z ie _d Hel[cX[h

1/01): _j mWi j^ki fh[cWjkh[ \eh j^[ G_d_ij[h je Z_iYkii j^[ \_dWb_pWj_ed

e\ j^Wj fheY[ii:65

Y) LecWd_Wd Yekhji m[h[ WbmWoi WlW_bWXb[ je LGB> je i[[a h[Zh[ii _\ _j

X[b_[l[Z j^[ Wkj^eh_j_[i ^WZ c_iWffb_[Z LecWd_Wd bWm- Dd ?[Y[cX[h

1/03+ LGB> _d_j_Wj[Z b[]Wb fheY[[Z_d]i W]W_dij j^[ HDC m_j^ h[]WhZ

je j^[ ceZ_\_YWj_ed e\ j^[ FCG+ Xkj ikXi[gk[djbo mW_l[Z j^[c:66

Z) N^[ =hW�el >ekhj e\ <ff[Wb kf^[bZ j^[ bWm\kbd[ii e\ j^[ 1/0/ FCG

_d W Z[Y_i_ed m^_Y^ j^[ >bW_cWdji ^Wl[ dej Y^Wbb[d][Z deh YbW_c[Z je

Yedij_jkj[ W =DN Xh[WY^-67 N^[ >bW_cWdjix \eYki ed j^[ MjWj[xi fei_j_ed

_d j^ei[ fheY[[Z_d]i _i c_i]k_Z[Z+68 [if[Y_Wbbo m^[h[ LGB>

fWhj_Y_fWj[Z _d j^[ fheY[[Z_d]i WdZ j^ki ^WZ j^[ effehjkd_jo je

Y^Wbb[d][ j^[i[ l_[mi:69

[) N^[ >bW_cWdji mhed]bo Wbb[][ j^Wj j^[ vkdYehh[Yj[Z [hhed[eki 1/0/

FCGw \WY_b_jWj[Z b_j_]Wj_ed W]W_dij j^[ Jhe`[Yj: HBIi ^Wl[ Y^Wbb[d][Z

62
JC=3,>b-+ 7 (fWhWi- 05,08)-

63
L[`e_dZ[h+ 102 (fWhWi- 568,572)-

64
JC=3,>b-+ 7 (fWhWi- 05(Z) WdZ 07(Y))- G_d_ij[h Ckdeh mWi dej ik]][ij_d] j^Wj ^[ mWi

_dlebl[Z _d Wdo feii_Xb[ h[d[]ej_Wj_edi- M[[ L[`e_dZ[h+ 004 (fWhW- 264)-
65

L[`e_dZ[h+ 105 (fWhW- 574,575 WdZ 577)-
66

>ekdj[h,G[ceh_Wb+ 71 (fWhW- 107): L[`e_dZ[h+ 11/ (fWhW- 584)-
67

L[`e_dZ[h+ 110 (fWhWi- 586,6/0)-
68

JC=3,>b-+ 01 (fWhW- 14)-
69

L[`e_dZ[h+ 110 (fWhW- 588): JC=1,L[if-+ 60 (fWhW- 045+ \_hij Xkbb[j)-
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f[hc_ji \eh j^[ Jhe`[Yj ed dkc[heki ]hekdZi+ j^[ 1/0/ FCG X[_d] `kij

ed[:70

\) Q^[d j^[ 1/04 FCG mWi fkXb_i^[Z+ j^[ G_d_ij[h e\ >kbjkh[ Z_Z dej

ijWj[ j^Wj vj^[h[ mekbZ X[ de c_d_d] _d Le�_W GedjWd�w (Wi j^[

>bW_cWdji mhed]bo ijWj[) -71 Id[ e\ ^_i advisors h[fehj[Zbo ijWj[Z j^Wj

vWj ikY^ W i_j[+ Wbb c_d_d] WYj_l_jo _i fhe^_X_j[Zw+ m^_Y^ mWi WYYkhWj[ _d

j^[ i[di[ j^Wj LGB> ^WZ dej i[Ykh[Z j^[ f[hc_ji \eh j^[ Jhe`[Yj:72 ^[

Z_Z dej iWo j^Wj vj^[h[ mekbZ X[ de c_d_d] _d Le�_W GedjWd�w:73 WdZ

]) N^[ >bW_cWdji mhed]bo Wbb[][ j^Wj j^[ G_d_ijho e\ >kbjkh[ mWi h[gk_h[Z

Xkj \W_b[Z je Z[YbWii_\o Wh[Wi Yel[h[Z Xo <?>i+74 i_dY[ d[_j^[h >qhd_Y

deh Ihb[W m[h[ vZ_iY^Wh][Z Wh[Wiw _d M[fj[cX[h 1/029 \eh Ihb[W+

_dik\\_Y_[dj h[i[WhY^ ^WZ X[[d kdZ[hjWa[d (Wi LGB> ^Wi o[j je _d_j_Wj[

j^[ d[Y[iiWho fh[l[dj_l[ h[i[WhY^): WdZ \eh >qhd_Y+ HBI b_j_]Wj_ed b[Z

je j^[ YWdY[bbWj_ed e\ j^[ \_hij >qhd_Y <?> _d ?[Y[cX[h 1//7 WdZ mWi

j^[d ed]e_d] _d h[bWj_ed m_j^ j^[ i[YedZ (i_dY[ M[fj[cX[h 1/00)-75

20 Regarding the Cârnic ADC+ j^[ >bW_cWdji ZemdfbWo Wdo h_ia j^Wj [n_ij[Z

_d 1/02 _d h[bWj_ed je j^_i <?>- N^[ >bW_cWdji Wbb[][ j^Wj j^[ HBI b[]Wb

Y^Wbb[d][+ m^_Y^ mWi f[dZ_d] _d 1/02+ mekbZ X[ h[`[Yj[Z+ j^Wj v_d Zk[

Yekhi[ j^[ Y^Wbb[d][ _dZ[[Z mWi Z_ic_ii[Zw+76 WdZ j^Wj j^[ G_d_ijho e\

>kbjkh[ i^ekbZ ^Wl[ ]_l[d [\\[Yj je j^[ <?> WdZ Z[YbWii_\_[Z >qhd_Y

70
JC=3,>b-+ 8 (fWhWi- 07(W) WdZ 13)- M[[ Wbie >ekdj[h,G[ceh_Wb+ 43 (M[Yj_ed 2-3): L[`e_dZ[h+

027 (fWhWi- 343+ 452+ 585+ WdZ 604)-
71

JC=3,>b-, 02 (fWhW- 15)-
72

C-1356-
73

L[`e_dZ[h+ 112 (fWhWi- 6/1,6/7)- N^[ G_d_ij[h e\ >kbjkh[xi jW]]_d] e\ HBIi _d W AWY[Xeea

feij Ze[i dej Z[cedijhWj[ effei_j_ed je j^[ Jhe`[Yj Xkj i[hl[Z j^[ fkhfei[ e\ _d\ehc_d] j^[

HBIi e\ ^_i Wdim[hi je Jhe\[iieh J_ie+ j^[ Jh[i_Z[dj e\ j^[ Le�_W GedjWd� >kbjkhWb

AekdZWj_ed+ m^e ^WZ fkXb_Ybo hW_i[Z YkbjkhWb ^[h_jW][ _iik[i m_j^ j^[ G_d_ijho-
74

JC=3,>b-, 01 (fWhW- 11)-
75

L[`e_dZ[h+ 103 (fWhWi- 570,572 WdZ 578)- M[[ Wbie Respondent’s Opening 2019+ 3/,30

(j_c[b_d[i) WdZ 31 (cWf i^em_d] Wh[Wi dej Yel[h[Z Xo W lWb_Z <?>)-
76

JC=3,>b-+ 8 (fWhW- 07(X))-
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v\ebbem_d] _iikWdY[ e\ Uj^[V <?>w _d Ekbo 1/00-77 N^[i[ fhefei_j_edi Wh[

c_i]k_Z[Z-78

21 N^[ HBI Y^Wbb[d][ je j^[ >qhd_Y <?> mWi kbj_cWj[bo kf^[bZ- DdZ[[Z+

Wbj^ek]^ _j mWi Z_ic_ii[Z ed 0/ ?[Y[cX[h 1/1/+79 j^[ >bW_cWdji \W_b je

Z_iYbei[ j^Wj j^[ Jbe_[�j_ >ekhj e\ <ff[Wb el[hjkhd[Z j^Wj Z[Y_i_ed WdZ

annulled the ADC on 16 February 2022-80 N^_i Z[Y_i_ed Xh_d]i je Wd [dZ

[b[l[d o[Whi e\ b_j_]Wj_ed: _j _i dem _dYkcX[dj ed LGB> je fhefei[ W d[m

<?> \eh >qhd_Y-

22 Dd 1/02+ j^[ >bW_cWdji YekbZ dej h[WiedWXbo Wiikc[ j^Wj j^[ HBI

Y^Wbb[d][i je j^[ (i[YedZ) >qhd_Y <?> mekbZ X[ Z_ic_ii[Z-81 DdZ[[Z+

iec[ e\ j^[ ]hekdZi hW_i[Z Xo Jhe`[Yj effed[dji (ikY^ Wi j^[ \WYj j^Wj Wh[Wi

^WZ X[[d Z_iY^Wh][Z m_j^ekj X[_d] \kbbo h[i[WhY^[Z)82 ^WZ ikYY[ii\kbbo b[Z

je j^[ Wddkbc[dj e\ j^[ \_hij >qhd_Y <?>-83 Dd j^[ [dZ+ j^[ Yekhj Wddkbb[Z

j^[ <?> ed jme ej^[h ]hekdZi+ kdh[bWj[Z je j^[ _iik[i hW_i[Z Xo j^[

>bW_cWdji _d j^[ WhX_jhWj_ed-84

23 N^[ >bW_cWdji ^Wl[ dej YecfbW_d[Z WXekj j^_i Z[Y_i_ed eh ceh[ ][d[hWbbo

WXekj j^[ Yekhj fheY[[Z_d]i+ _dYbkZ_d] Xo hW_i_d] Wdo iehj e\ Zk[ fheY[ii

Wh]kc[dj (_d j^[ fheY[[Z_d]i eh _d j^_i WhX_jhWj_ed)- <dZ+ Wi fh[l_ekibo

dej[Z+ j^[ >bW_cWdji ^Wl[ dej Wbb[][Z j^Wj Wdo e\ j^[ Yekhj Z[Y_i_edi

h[bWj_d] je j^[ Jhe`[Yj Wcekdj je W Xh[WY^ e\ A@N eh Z[d_Wb e\ `kij_Y[-85

24 Regarding the Orlea ADC+ j^[ >bW_cWdji h[Ye]d_p[ j^Wj vh[i[WhY^ t

h[cW_d[Z je X[ Yecfb[j[Zw Xkj _d[nfb_YWXbo XbWc[ _d j^[ WhX_jhWj_ed j^[

G_d_ijho e\ >kbjkh[ \eh dej _iik_d] j^[ f[hc_ji \eh j^[ fh[l[dj_l[

77
JC=3,>b-+ 01 (fWhW- 11)-

78 Supra+ fWhW- 2/(]) (_d h[bWj_ed m_j^ j^[ fhefei_j_ed j^Wj j^[ G_d_ijho e\ >kbjkh[ i^ekbZ ^Wl[

Z[YbWii_\_[Z >qhd_Y edY[ j^[ <?> mWi _iik[Z)-
79

JC=3,>b-+ 8 (fWhW- 07(X) WdZ \eejdej[ 36)-
80

R-694-
81

JC=3,>b-+ 8 (fWhW- 07(X))-
82

M[[ >ekdj[h,G[ceh_Wb+ 72 (fWhW- 108)-
83

M[[ >ekdj[h,G[ceh_Wb+ 52 (fWhW- 056)-
84

N^[ Wh]kc[dji ^Wl[ X[[d hW_i[Z i_dY[ 1/01+ m^[d LGB> mWi Wd _dj[hl[d_d] fWhjo- M[[ C-

2990+ 12 WdZ 16-
85

M[[ L[`e_dZ[h+ 1 (\eejdej[ 0) WdZ 111 (fWhW- 6/0 WdZ \eejdej[ 88/)-
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WhY^W[ebe]_YWb h[i[WhY^ [Whb_[h (fh_eh je A[XhkWho 1/02)-86 N^[ >bW_cWdji

edbo ^Wl[ j^[ci[bl[i je XbWc[ \eh j^[ bWYa e\ <?> \eh Ihb[W (i_dY[ 1/02

WdZ _d ][d[hWb)+ i_dY[9

W) N^[ G_d_ijho Z_Z dej Z[bWo fh_eh je _iik_d] j^ei[ f[hc_ji _d A[XhkWho

1/02:87

X) N^[ >bW_cWdji Ze dej Z[do j^Wj LGB> mWi h[gk_h[Z je _d_j_Wj[ j^[

h[i[WhY^ Wj Ihb[W (dej MjWj[ Wkj^eh_j_[i) WdZ j^Wj+ [l[d j^ek]^ _j i[Ykh[Z

Wd WffhelWb \eh j^[ h[i[WhY^ _d A[XhkWho 1/02+ _j Z_Z dej YWhho ekj j^_i

h[i[WhY^ j^[h[W\j[h eh Wffbo \eh Wd <?> \eh Ihb[W- N^[ >bW_cWdji WZc_j

j^Wj j^[ h[i[WhY^ fbWd mWi WYY[fj[Z _d A[XhkWho 1/02 WdZ _dYbkZ[Z W

j[djWj_l[ W][dZW \eh h[i[WhY^ je ijWhj _d Ekbo 1/03+ WdZ j^Wj LGB>

YekbZ ^Wl[ Xkj Z_Z dej kdZ[hjWa[ j^_i h[i[WhY^:88

Y) N^[ >bW_cWdji jho je `kij_\o j^_i \W_bkh[ Xo _cfbo_d] j^Wj _j mWi \kj_b[ je

_d_j_Wj[ h[i[WhY^ W\j[h j^[ fkhfehj[Z feb_j_YWb h[fkZ_Wj_ed e\ j^[ Jhe`[Yj

_d M[fj[cX[h 1/02-89 Cem[l[h+ j^_i fei_j_ed _i dej Yh[Z_Xb[ _\ Wdo

Yh[Z[dY[ _i ]_l[d je BWXh_[b >WdWZWxi Yedj[cfehWd[eki fkXb_Y

Z_iYbeikh[i+ m^_Y^ Wiikh[Z _dl[ijehi j^Wj vLGB> m_bb Yecc[dY[ j^[

Wffb_YWj_ed fheY[ii \eh Wd <?> \eh Ihb[W _d Zk[ Yekhi[w-90 N^_i

Wh]kc[dj _i Wbie YedjhWZ_Yj[Z Xo j^[ >bW_cWdjix WdZ LGB>xi feij,

1/02 h[fh[i[djWj_edi j^Wj j^[ Jhe`[Yj mWi Wb_l[:91

Z) LGB>xi Z[Y_i_ed dej je YedZkYj j^[ Ihb[W h[i[WhY^ mWi dej Zh_l[d Xo

Wdo Yedj[cfehWd[eki kdZ[hijWdZ_d] j^Wj j^[ Jhe`[Yj ^WZ X[[d h[`[Yj[Z+

Xkj hWj^[h Xo j^[ >bW_cWdjix d[m \eYki ed WhX_jhWj_ed _d b_]^j e\

LGB>xi Yedj_dk[Z _dWX_b_jo je c[[j f[hc_jj_d] h[gk_h[c[dji:92 WdZ

[) N^[ G_d_ijho e\ >kbjkh[xi fei_j_ed vis-à-vis Ihb[W ^Wi X[[d Yedi_ij[dj-

Dji [dZehi[c[dj e\ j^[ Jhe`[Yj ^Wi WbmWoi X[[d YedZ_j_edWb ed LGB>

86
JC=3,>b-+ 0/ (fWhW- 08(W))-

87
Respondent’s Opening 2019+ 32-

88
JC=3,>b-+ 0/ (fWhW- 08(W))-

89
Ibid-

90
C-1811+ 17-

91
Supra+ fWhWi- 06 WdZ 13-

92
L[`e_dZ[h+ 1/8 (fWhW- 556)-
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i[Ykh_d] Wd <?> \eh Ihb[W-93 H[_j^[h j^[ G_d_ijho e\ >kbjkh[xi

[dZehi[c[dj+ deh j^[ Ihb[W L[i[WhY^ JbWd ^Wl[ [l[h X[[d h[lea[Z-

25 Geh[el[h+ j^[ >bW_cWdji ^Wl[ de XWi_i je ijWj[ j^Wj vLGB> h[WiedWXbo

[nf[Yj[Z j^Wj Wd <?> \eh Ihb[W _d Zk[ Yekhi[ mekbZ ^Wl[ X[[d _iik[Zw94

[if[Y_Wbbo ]_l[d j^[ b_a[b_^eeZ e\ i_]d_\_YWdj Z_iYel[h_[i _d j^_i Wh[W-95

LGB>xi \W_bkh[ je ijWhj j^[ h[i[WhY^ WdZ eXjW_d Wd <?> Wbie W\\[Yj[Z j^[

Wh[Wxi Y^WhWYj[h_pWj_ed _d j^[ FCG WdZ j^[ fej[dj_Wb d[[Z je ceZ_\o j^[

\eejfh_dj e\ j^[ Jhe`[Yj-96

26 N^[ >bW_cWdji h[\[h je W Z[b_d[Wj_ed ijkZo e\ j^[ Le�_W GedjWd�

WhY^W[ebe]_YWb i_j[+ m^_Y^ j^[ G_d_ijho e\ >kbjkh[ Yecc_ii_ed[Z _d bWj[

1/05 je [ijWXb_i^ j^[ fh[Y_i[ b_c_ji e\ j^[ i_j[ _dij[WZ e\ j^[ ][d[h_Y 1ac

hWZ_ki j^Wj \_]kh[i _d j^[ FCG WhekdZ j^_i ^_ijeh_YWb cedkc[dj+ WdZ

YecfbW_d j^Wj _j Yel[h[Z Wh[Wi j^Wj ^WZ X[[d WhY^W[ebe]_YWbbo Z_iY^Wh][Z-97

N^[ ijkZo+ ^em[l[h+ [nfbW_di m^o j^[ Z[b_d[Wj[Z Wh[W Wbie _dYbkZ[i

Z_iY^Wh][Z Wh[Wi9 Wd Wh[W YWd X[ Yel[h[Z Xo Wd <?> (X[YWki[ e\ j^[

[nf[YjWj_ed j^Wj de \khj^[h Whj_\WYji m_bb X[ \ekdZ) Xkj d[l[hj^[b[ii h[cW_d

ed j^[ FCG eh X[ fhefei[Z Wi W OH@M>I i_j[ (X[YWki[ _j X[bed]i je W

m_Z[h _dj[]hWj[Z bWdZiYWf[)-98

27 Regarding the UNESCO listing+99 j^[ >bW_cWdji Wh]k[ j^Wj j^[ Z[Y_i_edi

b[WZ_d] je j^[ OH@M>I _diYh_fj_ed vm[h[ j^[ h[ikbj e\ j^[ Bel[hdc[djxi

Z[Y_i_ed ed M[fj[cX[h 8+ 1/02 dej je Ze j^[ Jhe`[Yjw-100 Cem[l[h+ j^[h[

mWi de Z[Y_i_ed _d M[fj[cX[h 1/02 vdej je Ze j^[ Jhe`[Yjw WdZ j^[h[ mWi

de Z[Y_i_ed Wj j^Wj fe_dj _d j_c[ je fhefei[ Le�_W GedjWd� Wi W OH@M>I

i_j[- Q^[d j^[ G_d_ijho e\ >kbjkh[ h[WYj_lWj[Z j^[ Wffb_YWj_ed _d bWj[

93
JC=0,L[if-+ 12 (fWhW- 46 j^_hZ Xkbb[j)-

94
JC=3,>b-+ 0/ (fWhW- 08(X))-

95
JC=0,L[if-+ 41 (fWhWi- 050,051): JC=1,L[if-+ 67 (fWhW- 06/)-

96
JC=0,L[if-+ 41 (fWhWi- 048 WdZ 052,053): L[`e_dZ[h+ 078 (fWhW- 5/5)-

97
JC=3,>b-+ 02 (fWhWi- 17,18): C-2370+ 4- N^[ >bW_cWdjix ik]][ij_ed j^Wj j^[ G_d_ijho e\

>kbjkh[ i^ekbZ ^Wl[ _dlWb_ZWj[Z j^[ <?>i _i _dWffei_j[ m^[h[ j^[ c_d_ijho YWddej _dlWb_ZWj[

Wd <?>+ j^_i YWd edbo X[ Zed[ Xo Yekhji je Z[Y_Z[ ed W Y^Wbb[d][ je Wddkb Wd <?>+ Wi ^Wff[d[Z

m_j^ j^[ \_hij WdZ i[YedZ >qhd_Y <?>-
98

Dragos LO II+ 001 (fWhWi- 371,386): i[[ Wbie CMA - Claughton Report I+ 4 (fWhWi- 07,15)-
99

JC=3,>b-+ 02 (fWhWi- 2/,27)-
100

JC=3,>b-+ 6 (fWhW- 04)-
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EWdkWho 1/1/+ j^Wj mWi d[Whbo i[l[d o[Whi W\j[h j^[ Wbb[][Z Xh[WY^ _d

M[fj[cX[h 1/02- N^[ G_d_ijho e\ >kbjkh[ Z_Z dej _d Wdo mWo b_da j^[

h[WYj_lWj_ed e\ j^[ OH@M>I Wffb_YWj_ed je W fh_eh Bel[hdc[dj Z[Y_i_ed

(_d M[fj[cX[h 1/02 eh ej^[hm_i[) vdej je Ze j^[ Jhe`[Yjw-

28 N^[ L[ifedZ[dj ^Wi Wbh[WZo [nfbW_d[Z j^[ h[Wiedi X[^_dZ _ji h[WYj_lWj_ed

e\ j^[ OH@M>I Wffb_YWj_ed-101 Aeh o[Whi+ j^[ l_bbW][ e\ Le�_W GedjWd�

(WdZ j^[ ikhhekdZ_d] Wh[W) ^Wi X[[d fWhWbop[Z WdZ _d ieY_e,[Yedec_Y

b_cXe Zk[ je LGB>xi \W_bkh[ je Z[l[bef j^[ Jhe`[Yj- N^[ OH@M>I b_ij_d]

bWoi j^[ ]hekdZmeha \eh \kdZ_d] WdZ Z[l[befc[dj effehjkd_j_[i _d YWi[

LGB> Z[\_d_j_l[bo WXWdZedi j^[ Jhe`[Yj WdZ.eh kdj_b ikY^ j_c[ Wi _j

i[Ykh[i j^[ f[hc_ji WdZ ieY_Wb b_Y[di[ \eh j^[ Jhe`[Yj- Dj _i W fei_j_l[

Z[l[befc[dj m^_Y^ Ze[i dej W\\[Yj LGB>xi c_d_d] h_]^ji-

3/ N^[ >bW_cWdji ik]][ij j^Wj j^[h[ mWi _dYedi_ij[dj YedZkYj ed j^[ fWhj e\

j^[ L[ifedZ[dj WdZ _ji Yekdi[b _d ijWj_d] Wj j^[ ^[Wh_d] _d ?[Y[cX[h 1/08

j^Wj j^[ dec_dWj_ed \_b[ mWi vde bed][h ikXc_jj[Z je OH@M>Iw-102

Cem[l[h+ j^[ L[ifedZ[dj Yehh[Yjbo h[fh[i[dj[Z j^[ ijWjki e\ j^[ OH@M>I

fheY[ii Wj j^[ j_c[-

30 N^[ >bW_cWdji cW_djW_d j^Wj j^[ OH@M>I fhej[Yj_ed h[]_c[ vmekbZ

fh[YbkZ[ Wdo YedijhkYj_ed f[hc_jw j^Wj ckij X[ vh[\b[Yj[Z _d j^[ khXWd_ic

fbWd \eh j^[ Wh[Ww-103 Cem[l[h+ Wi fh[l_ekibo [nfbW_d[Z+ LecWd_Wd bWm

Wbh[WZo h[gk_h[Z khXWd_ic fbWdi \eh j^[ fhej[Yj_ed e\ j^[ Wh[Wi YbWii_\_[Z

Wi ^_ijeh_YWb cedkc[dji m_j^_d j^[ Jhe`[Yj <h[W-104 N^[ Jhe`[Yj ^Wi WbmWoi

d[[Z[Z W Z[YbWii_\_YWj_ed e\ j^ei[ cedkc[dji WdZ j^[ OH@M>I b_ij_d] ^Wi

dej Y^Wd][Z j^Wj-105 Akhj^[h+ j^[ OH@M>I b_ij_d] Ze[i dej W\\[Yj LGB>xi

h_]^j je i[[a j^[ Z[YbWii_\_YWj_ed e\ j^[ Jhe`[Yj <h[W \hec j^[ b_ij e\

^_ijeh_YWb cedkc[dji-106 N^ki+ j^[ >bW_cWdjix Wii[iic[dj Wi je j^[ [\\[Yj

101
JC=2,L[if-+ 0 (fWhWi- 0,3)-

102
JC=3,>b-+ 05 (fWhW- 24)-

103
M[[ JC=3,>b-+ 03 (fWhWi- 21,22)-

104
JC=2,L[if-+ 0/ (fWhW- 16): R-99+ 26 (<hj- 36(2)(X)) (fhel_Z_d] j^Wj j^[ fh[fWhWj_ed e\ W

JOT i^Wbb X[ cWdZWjeho _d YWi[ e\ vfhej[Yj[Z Xk_bj,kf Wh[Wi WdZ fhej[Yj[Z Wh[Wi \eh

cedkc[djiw)-
105

JC=2,L[if-+ 0/ (fWhW- 16)-
106

JC=2,L[if-+ 02 (M[Yj_ed 1-1-4)-
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e\ j^[ OH@M>I b_ij_d] Wi W cWjj[h e\ LecWd_Wd bWm _i cWd_\[ijbo

[hhed[eki-

2.2.3 Post-2013 Events Do Not Evidence a Repudiation of

Romania’s Joint Venture with the Claimants or the Bucium

Project

31 N^[ >bW_cWdji Wh]k[ j^Wj feij,1/02 [l[dji i^em j^Wj j^[ Bel[hdc[djxi

fkhfehj[Z h[fkZ_Wj_ed e\ j^[ Jhe`[Yj _d M[fj[cX[h 1/02 [dYecfWii[Z j^[

`e_dj l[djkh[ m_j^ j^[ >bW_cWdji WdZ j^[ =kY_kc Jhe`[Yj-107

32 N^[ L[ifedZ[dj Z_Z dej WXWdZed j^[ `e_dj l[djkh[ m_j^ j^[ >bW_cWdji u

X[\eh[ eh W\j[h 1/02 u WdZ ^Wi i^em[Z _d cWdo mWoi _ji ikffehj e\ j^[ `e_dj

l[djkh[ WdZ j^[ Jhe`[Yj i_dY[ bWj[ 1/02-108

33 N^[ L[ifedZ[dj ^Wi Wbh[WZo WZZh[ii[Z Wj b[d]j^ j^[ >bW_cWdjix Wh]kc[dji

WXekj (_) Wbb[][Zbo h[jWb_Wjeho _dl[ij_]Wj_edi W]W_dij LGB> _d Hel[cX[h

1/02 WdZ (__) G_dl[ijxi Wbb[][Z \W_bkh[ Wi e\ Hel[cX[h 1/02 je fWhj_Y_fWj[

_d j^[ h[YWf_jWb_pWj_ed e\ LGB>-109

34 <i h[]WhZi Bucium+ _j h[cW_di kdYb[Wh m^[j^[h j^[ >bW_cWdji Wbb[][ j^Wj

H<GLxi fkhfehj[Z \W_bkh[ je jWa[ W Z[Y_i_ed mWi W Xh[WY^ _d _ji[b\ (i.e-+ Wi

_j \Wbbi m_j^_d j^[ iYef[ e\ j^[ Wbb[][Z h[fkZ_Wj_ed) eh Yedij_jkj[Z W

Yedi[gk[dY[ (v_i Wced] j^[ [\\[Yjiw) e\ j^[ Wbb[][Z h[fkZ_Wj_ed-110 Dd Wdo

[l[dj+ H<GLxi WYj_edi ^Wl[ WbmWoi Yecfb_[Z m_j^ LecWd_Wd bWm:111 j^[

>bW_cWdji m[h[ h[ifedi_Xb[ \eh ckY^ e\ j^[ Z[bWo WdZ ^Wl[ d[l[h beZ][Z

Wdo YecfbW_dj m_j^ j^[ LecWd_Wd Wkj^eh_j_[i eh _d Yekhj je [d`e_d W

Z[Y_i_ed \hec H<GL-112 Akhj^[h+ edY[ j^[o h[Wb_p[Z LGB> mekbZ d[_j^[h

eXjW_d j^[ ieY_Wb b_Y[di[ (\ebbem_d] j^[ cWii_l[ ijh[[j fhej[iji e\ 1/02) deh

iWj_i\o j^[ f[hc_jj_d] h[gk_h[c[dji \eh j^[ Jhe`[Yj+ j^[o h[_]d_j[Z j^[_h

107
JC=3,>b-+ 07 (fWhWi- 32,34)-

108
Supra+ M[Yj_ed 1-1-0: L- JI16 L[fbo+ 003 (M[Yj_ed 6): JC=1,L[if-+ 1/ (M[Yj_ed 1-4)-

109
JC=3,>b-+ 07 (fWhW- 34): L[`e_dZ[h+ 173 (fWhWi- 768,774) (_dl[ij_]Wj_edi) WdZ (fWhWi- 775,

785) (h[YWf_jWb_pWj_ed)- N^[ >bW_cWdji ^Wl[ dej Xhek]^j W YbW_c _d Yedd[Yj_ed m_j^ j^[ P<N

_dl[ij_]Wj_edi- M[[ L- JI16 L[fbo+ 007 (\eejdej[ 361)-
110

JC=3,>b-+ 07 (fWhWi- 32,33)-
111

L[`e_dZ[h+ 117 (fWhWi- 61/,625 WdZ 628,633)-
112

Supra+ fWhW- 14[)-
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_dj[h[ij _d =kY_kc edbo _d Wdj_Y_fWj_ed e\ j^[ WhX_jhWj_ed-113 <i j^[o

Yed\_hc dem+114 j^[ jme fhe`[Yji m[h[ _dj[hZ[f[dZ[dj WdZ `kij Wi j^[o

ijeff[Z fhe]h[ii_d] j^[ Jhe`[Yj+ j^[ >bW_cWdji Wbie ijeff[Z fhe]h[ii_d]

j^[ =kY_kc Wffb_YWj_edi+ _dij[WZ \eYki_d] ed j^[ WhX_jhWj_ed-

2.3 The Late/Post-2013 Events Confirm that There Is No Causal

Link Between the Alleged Breaches and the Claimed Losses

35 M^ekbZ j^[ Nh_XkdWb Yedi_Z[h bWj[.feij,1/02 [l[dji _d h[bWj_ed je j^[

>bW_cWdjix fh_cWho eh \_hij Wbj[hdWj_l[ YbW_ci+ _j ckij Wbie Yedi_Z[h j^[i[

[l[dji _d j[hci e\ YWkiWj_ed-

36 N^[ >bW_cWdji ckij fhel[ j^Wj+ ^WZ j^[ [dl_hedc[djWb f[hc_j X[[d _iik[Z

_d 1/00 eh 1/02+ WdZ _d j^[ WXi[dY[ e\ \khj^[h Wbb[][Z Xh[WY^[i e\ j^[ =DNi+

LGB> mekbZ v_d Wbb fheXWX_b_jow eh vm_j^ W ik\\_Y_[dj Z[]h[[ e\ Y[hjW_djow

^Wl[ eXjW_d[Z Wbb d[Y[iiWho WffhelWbi WdZ j^[ Jhe`[Yj mekbZ X[ ef[hWj_d]

fhe\_jWXbo-115

37 @l[d _\ LGB> ^WZ eXjW_d[Z Wd [dl_hedc[djWb f[hc_j _d 1/00+ 1/02+ eh

j^[h[W\j[h+ j^[ bWj[.feij,1/02 [l_Z[dY[ \khj^[h Yed\_hci j^Wj LGB> mekbZ

_d Wdo [l[dj ^Wl[ dej eXjW_d[Z \_dWdY_d] eh W Xk_bZ_d] f[hc_j Zk[ je _ji

\W_bkh[ je eXjW_d W ieY_Wb b_Y[di[+ _ji _dWX_b_jo je i[Ykh[ j^[ d[Y[iiWho ikh\WY[

h_]^ji+ WdZ _ji _dWX_b_jo je c[[j j^[ f[hc_jj_d] h[gk_h[c[dji- Geij

_cfehjWdjbo9

W) S[Whi e\ ieY_Wb effei_j_ed Ykbc_dWj[Z _d j^[ cWii_l[ ijh[[j fhej[iji

^[bZ X[jm[[d M[fj[cX[h 1/02 WdZ A[XhkWho 1/03+ Wbie ademd Wi j^[

vLecWd_Wd Wkjkcdw-116 N^[ ieY_Wb effei_j_ed je j^[ Jhe`[Yj ^Wi

Yedj_dk[Z kdWXWj[Z:117

X) M_dY[ 1/02+ Jhe`[Yj effed[dji ^Wl[ Yedj_dk[Z je Y^Wbb[d][ _d Yekhj

f[hc_ji \eh j^[ Jhe`[Yj (_dYbkZ_d] j^[ >qhd_Y <?>+ j^[ [dl_hedc[djWb

113
L[`e_dZ[h+ 124 (fWhWi- 626,627)-

114
JC=3,>b-+ 07 (fWhW- 33)-

115
L[`e_dZ[h+ 2/1 (M[Yj_ed 7)-

116
>ekdj[h,G[ceh_Wb+ 02/ (fWhWi- 231,245) WdZ 243 (<dd[n DDD): L[`e_dZ[h+ 220 (fWhW- 0/06):

JC=0,L[if-+ 024 (fWhWi- 382,385)-
117

E.g.+ Pop Opinion+ 02 (fWhWi- 31 WdZ 38): Stoica Opinion+ 40 (fWhWi- 0/0 WdZ 014)-
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[dZehi[c[dj \eh j^[ JOT+ WdZ j^[ khXWd Y[hj_\_YWj[)-118 BWXh_[b >WdWZW

dej[Z _d _ji 1/03 <ddkWb GWdW][c[dj L[fehj j^Wj j^[ eX`[Yj_l[ e\ j^[

HBIix b_j_]Wj_ed mWi je vijeUfV j^[ Le�_W GedjWd� Jhe`[Yjw:119

Y) Le�_W GedjWd� h[i_Z[dji ^Wl[ h[f[Wj[Zbo h[_j[hWj[Z i_dY[ 1/02 j^Wj

j^[o mekbZ dej i[bb j^[_h fhef[hjo Yed\_hc_d] j^[ d[[Z \eh Wd

[nfhefh_Wj_ed fheY[Zkh[:120

Z) Q^_b[ j^[ >bW_cWdji _dYbkZ[Z v@O ]hWdjiw Wi fWhj e\ j^[_h [nf[Yj[Z

\_dWdY_d]+ ikY^ \_dWdY_d] mekbZ dej ^Wl[ X[[d WlW_bWXb[ i_dY[ j^[

Jhe`[Yj Z_Z dej Yecfbo m_j^ j^[ QWj[h AhWc[meha ?_h[Yj_l[:121

[) Dd 1/07+ <bXkhdki GW_eh+ Bh[[df[WY[ LecWd_W+ WdZ j^[ D>?@L

ikXc_jj[Z amicus curiae Wffb_YWj_edi _d j^[ WhX_jhWj_ed+ Yed\_hc_d]

j^[_h effei_j_ed WdZ j^Wj e\ beYWb h[i_Z[dji je j^[ Jhe`[Yj:122

\) N^[ b_j_]Wj_ed e\ j^[ >qhd_Y <?> (1/00,1/11) i^emi j^[ j[dWY_jo e\ j^[

HBIi WdZ mekbZ ^Wl[ fh[l[dj[Z j^[ _iikWdY[ e\ W Xk_bZ_d] f[hc_j [l[d

_\ j^[ [dl_hedc[djWb f[hc_j ^WZ X[[d _iik[Z Wj iec[ fe_dj Zkh_d] j^Wj

f[h_eZ: WdZ

]) N^[ 1/11 Yekhj Z[Y_i_ed YWdY[bb_d] j^[ >qhd_Y <?> Wbed[ i^emi j^Wj

BWXh_[b >WdWZWxi fkXb_Y Z_iYbeikh[ _d GWo 1/00 j^Wj j^[ Jhe`[Yj mekbZ

fekh \_hij ]ebZ Xo 1/03 mWi kdh[Wb_ij_Y-123

38 N^[ Nh_XkdWb i^ekbZ WYYehZ_d]bo Z_ic_ii j^[ >bW_cWdjix fh_dY_fWb WdZ \_hij

Wbj[hdWj_l[ YbW_ci Zk[ je j^[_h \W_bkh[ je [ijWXb_i^ j^[ YWkiWb b_da X[jm[[d

W fkhfehj[Z Xh[WY^ _d <k]kij 1/00 eh M[fj[cX[h 1/02 WdZ j^[ Wbb[][Z

beii[i-

118
Respondent’s Opening 2019+ 30+ 50+ 55+ WdZ 6/ (b_j_]Wj_ed j_c[b_d[i)-

119
C-1570.03+ 8-

120
L- JI16 L[fbo+ 87 (fWhW- 133): L[`e_dZ[h+ 213 (fWhW- 0///) (h[\[hh_d] je j^[ m_jd[ii

ijWj[c[dji e\ G[iihi- >�c�h��Wd+ >ehd[W+ ?[l_Wd+ EkhY�+ Beb]e�+ WdZ J[jh_+ WdZ Gi- E[\b[W):

JC=0,L[if-+ 28 (fWhWi- 000,006 WdZ 345) (Wbie h[\[hh_d] je j^[ i[YedZ m_jd[ii ijWj[c[dji e\

Gi- E[\b[W WdZ G[iihi- >�c�h��Wd+ ?[l_Wd+ Beb]e�+ WdZ EkhY�)-
121

Respondent’s Opening 2020+ 026: Tr. 2020+ 13092,06-
122

C-2875-
123

L[`e_dZ[h+ 266 (fWhWi- 00/7 WdZ 0011,0014): JC=0,L[if-+ 1/5 (fWhWi- 7/0,7/3)-
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3 QUESTION 2: “WHAT ARE THE SPECIFIC POSITIONS

AND/OR CLAIMS OF THE PARTIES RELATED TO THE

POST-2013 EVENTS AS PRESENTED IN CLAIMANTS’

SECOND ALTERNATIVE CLAIM …? WHAT IS THE

CLAIMANTS’ POSITION ON WHEN A BREACH OF

THE BITS OCCURRED IN RESPECT OF THEIR

SECOND ALTERNATIVE CLAIM?”

4/ Jeij,1/02 [l[dji Wbie Ze dej ikffehj j^[ >bW_cWdjix i[YedZ Wbj[hdWj_l[

YbW_c-

40 <i m_j^ j^[ fh_dY_fWb WdZ \_hij Wbj[hdWj_l[ YbW_ci+ j^[ Nh_XkdWb bWYai

`kh_iZ_Yj_ed el[h j^[ i[YedZ Wbj[hdWj_l[ YbW_c _die\Wh Wi _j h[iji ed [l[dji

j^Wj feij,ZWj[ j^[ Hej_Y[ e\ ?_ifkj[ (Section 3.1) WdZ ceh[ XheWZbo+ j^[

i[YedZ Wbj[hdWj_l[ YbW_c _i _dWZc_ii_Xb[ (Section 3.2)-

41 Id j^[ c[h_ji+ j^[h[ _i dej W i_d]b[ feij,1/02 [l[dj j^Wj YekbZ YedY[_lWXbo

Wcekdj je W Xh[WY^ e\ j^[ =DNi (Section 3.3)- N^[ YbW_c j^[h[\eh[ ijWdZi

je X[ Z_ic_ii[Z-

42 Dd Wdo [l[dj+ Wi m_j^ j^[ fh_dY_fWb WdZ \_hij Wbj[hdWj_l[ YbW_ci+ feij,1/02

[l[dji Yed\_hc j^Wj j^[ Jhe`[Yj mWi dej l_WXb[ WdZ j^Wj j^[h[ _i de YWkiWb

b_da X[jm[[d j^[ Wbb[][Z Xh[WY^ WdZ j^[ Wbb[][Z beii[i (Section 3.4)-

3.1 The Tribunal Lacks Jurisdiction Over the Second Alternative

Claim Insofar as It Is Based on Post-2015 Events

43 Aeh j^[ i[YedZ Wbj[hdWj_l[ YbW_c+ j^[ >bW_cWdji Wh]k[ j^Wj vj^[ Nh_XkdWb

may Yedi_Z[h t i[l[hWb ZWj[i WiieY_Wj[Z m_j^ LecWd_Wxi feij,1/02 WYji

WdZ ec_ii_edit Wi j^[ cec[dj m^[d j^[ Jhe`[Yj L_]^ji m[h[ effectively

jWa[d tw124 N^[o j^[d h[\[h je lWh_eki v[l[djiw+ ceij e\ m^_Y^ eYYkhh[Z

_d eh W\j[h 1/04- N^[ Nh_XkdWb+ ^em[l[h+ Ze[i dej ^Wl[ `kh_iZ_Yj_ed el[h j^[

i[YedZ Wbj[hdWj_l[ YbW_c _die\Wh Wi _j _i XWi[Z ed [l[dji j^Wj feij,ZWj[

1/ EWdkWho 1/04 \eh j^[ h[Wiedi ijWj[Z _d M[Yj_ed 1-0 WXel[+ WdZ _d

fh[l_eki ikXc_ii_edi-125

124
JC=3,>b-+ 10 (fWhW- 43) ([cf^Wi_i WZZ[Z)-

125
JC=2,L[if-+ 04 (M[Yj_ed 2-0)-
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3.2 The Second Alternative Claim (Both in Its Original

Formulation and as Reformulated) Is Inadmissible

44 N^[ >bW_cWdji Whj_YkbWj[Z (WbX[_j ikf[h\_Y_Wbbo) W i[YedZ Wbj[hdWj_l[ YbW_c

\eh j^[ \_hij j_c[ _d j^[_h JC=i+ i.e.+ W\j[h j^[ ^[Wh_d]i-126

45 N^[ L[ifedZ[dj eX`[Yj[Z+ dej_d] j^Wj j^[ YbW_c mWi bWj[127 WdZ j^Wj _ji

WZc_ii_ed mekbZ Wcekdj je W Xh[WY^ e\ W \kdZWc[djWb hkb[ e\ fheY[Zkh[

kdZ[h <hj_Yb[ 41(0)(Z) e\ j^[ D>MD? >edl[dj_ed-128 N^[ >bW_cWdji ^Wl[

dej fh[i[dj[Z Wdo h[ifedi[ je j^Wj eX`[Yj_ed- HejWXbo+ j^[o Ze dej Z[do j^Wj

j^[ i[YedZ Wbj[hdWj_l[ YbW_c _i W d[m YbW_c-129

46 H[l[hj^[b[ii+ j^[ Nh_XkdWb _d _ji 01 <fh_b 1/11 b[jj[h fhel_Z[Z Wdej^[h

effehjkd_jo \eh j^[ >bW_cWdji je Z[l[bef j^_i d[m YbW_c-130

47 N^[ >bW_cWdji ^Wl[ i[_p[Z kfed j^_i effehjkd_jo je fhefei[ o[j another,

different formulation e\ j^[_h YWi[9 m^_bij j^[ >bW_cWdji ^WZ YbW_c[Z _d

j^[_h JC=0 ZWj[Z 07 A[XhkWho 1/10 j^Wj j^[ fkhfehj[Z \hkijhWj_ed e\ j^[

Jhe`[Yj L_]^ji ^WZ eYYkhh[Z m_j^ j^[ _iikWdY[ e\ j^[ 1/04 FCG eh j^[

OH@M>I dec_dWj_ed _d A[XhkWho 1/05 (eh ej^[h ZWj[i b_da[Z je Wbb[][Z

\W_bkh[i _d h[bWj_ed je j^[ =kY_kc b_Y[di[ Wffb_YWj_ed WdZ j^[ [dl_hedc[djWb

f[hc_j)+131 j^[o dem iWo j^Wj j^[ Wbb[][Z Xh[WY^ vceij Yb[Whbo eYYkhh[Zw

ed 16 Ekbo 1/10+ i.e.+ m^[d OH@M>I _diYh_X[Z Le�_W GedjWd� Wi W QehbZ

126
JC=0,>b-+ 0/5 (M[Yj_ed PDDD->)- <bj^ek]^ j^[ Nh_XkdWb dej[Z j^Wj j^_i YbW_c mWi fh[i[dj[Z

v\eh j^[ \_hij j_c[w _d j^[ >bW_cWdjix vL[ifedi[i je j^[ Nh_XkdWbxi Kk[ij_edi i[j ekj _d

JheY[ZkhWb IhZ[h He- 16 WdZ Jeij,C[Wh_d] =h_[\iw+ j^[ >bW_cWdjix \_hij Wjj[cfj Wj Whj_YkbWj_d]

j^_i YbW_c Wi W \khj^[h Wbj[hdWj_l[ YbW_c edbo eYYkhh[Z _d j^[_h JC=0 (i.e-+ W\j[h j^[ ^[Wh_d]i)- Dd

Wdo [l[dj+ _j _i kdZ_ifkj[Z j^Wj j^[ i[YedZ Wbj[hdWj_l[ YbW_c mWi ikXc_jj[Z W\j[h j^[ >bW_cWdjix

L[fbo+ WdZ _i j^[h[\eh[ _dWZc_ii_Xb[ kdZ[h Lkb[ 3/(1) e\ j^[ D>MD? <hX_jhWj_ed Lkb[i-
127

JC=1,L[if-+ 4 (fWhW- 08)-
128

JC=1,L[if-+ 74 (fWhW- 070)-
129

N^[ >bW_cWdji _d_j_Wbbo jh_[Z je Y^WhWYj[h_p[ j^[_h i[YedZ Wbj[hdWj_l[ claim Wi c[h[bo Wd

Wh]kc[dj \eh Wd Wbj[hdWj_l[ valuation date- M[[ JC=0,>b-+ 88 (fWhW- 120)- Cem[l[h+ j^[

Nh_XkdWb ^Wi h[`[Yj[Z j^_i Y^WhWYj[h_pWj_ed+ h[\[hh_d] je _j _d _ji b[jj[h Wi vj^[ i[YedZ Wbj[hdWj_l[

YbW_cw- M[[ F[jj[h \hec Nh_XkdWb m_j^ \khj^[h gk[ij_edi ZWj[Z 01 <fh_b 1/11+ 1-
130

F[jj[h \hec Nh_XkdWb m_j^ \khj^[h gk[ij_edi ZWj[Z 01 <fh_b 1/11+ 1: supra+ fWhW- 1-
131

JC=0,>b-+ 0/5 (fWhWi- 14/,141)-
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C[h_jW][ i_j[+ m^_bij cW_djW_d_d] j^Wj j^[ Xh[WY^ c_]^j Wbie ^Wl[ eYYkhh[Z

[Whb_[h-132

48 N^[ i[YedZ Wbj[hdWj_l[ YbW_c (Xej^ _d _ji eh_]_dWb WdZ d[m \ehckbWj_ed)

\Wbbi \ekb e\ Lkb[ 3/(1) e\ j^[ D>MD? <hX_jhWj_ed Lkb[i WdZ _i j^[h[\eh[

_dWZc_ii_Xb[-133

3.3 In Any Event, the Second Alternative Claim Lacks Merit

5/ Q^[d Wia[Z m^[d j^[ fkhfehj[Z Xh[WY^ e\ j^[ =DNi eYYkhh[Z _d h[if[Yj e\

j^[_h i[YedZ Wbj[hdWj_l[ YbW_c+ j^[ >bW_cWdji Wh[ ij_bb kdikh[-

50 A_hij+ j^[o ijWj[ j^Wj vW\j[h M[fj[cX[h 8+ 1/02+ j^[ ZWj[ m^[d LecWd_Wxi

jh[Wjc[dj most clearly Yecfb[j[Z j^[ [\\[Yj_l[ jWa_d] e\ j^[ Jhe`[Yj L_]^ji

_d Xh[WY^ e\ j^[ =DNi mWi Ekbo 16+ 1/10tw134 N^[o Wbie h[\[h je i[l[hWb

vZWj[iw j^Wj vj^[ Nh_XkdWb may Yedi_Z[h Wi j^[ cec[dj m^[d j^[ Jhe`[Yj

L_]^ji m[h[ effectively jWa[dtw135 N^[ >bW_cWdji Ze dej jWa[ W Z[\_d_j_l[

fei_j_ed Wi je j^[ Wbb[][Z ZWj[ e\ Xh[WY^ WdZ \W_b je c[[j j^[_h XkhZ[d e\

fhee\-

51 M[YedZ+ j^[ >bW_cWdjix kdY[hjW_djo Wi je m^[d j^[ fkhfehj[Z feij,1/02

Xh[WY^ eYYkhh[Z _i [l_Z[dY[Z Xo j^[_h further change of position- N^[

>bW_cWdjix d[m fei_j_ed j^Wj W Xh[WY^ vceij b_a[bo eYYkhh[Zw ed 16 Ekbo

1/10136 YedjhWZ_Yji j^[_h fei_j_ed _d j^[_h JC=0+ m^[h[ j^[o Wii[hj[Z j^Wj

j^[ Xh[WY^ eYYkhh[Z [_j^[h m_j^ j^[ _iikWdY[ e\ j^[ 1/04 FCG eh j^[

OH@M>I dec_dWj_ed _d 1/05 (eh [Whb_[h)-137 N^[ >bW_cWdji YekbZ ^Wl[

fb[WZ[Z W d[m ZWj[ e\ Xh[WY^ _d j^[_h JC=2 ZWj[Z 18 IYjeX[h 1/10 (m^_Y^

mWi \_b[Z W\j[h j^[ OH@M>I b_ij_d]) Xkj j^[o Z_Z dej-138 N^_i bWj[ij Y^Wd][

132
JC=3,>b-+ 10 (fWhW- 42)-

133
Lkb[ 3/(1) fhel_Z[i9 v<d _dY_Z[djWb eh additional claim shall be presented not later than

in the reply and a counter-claim no later than in the counter-memorial+ kdb[ii j^[ Nh_XkdWb+

kfed `kij_\_YWj_ed Xo j^[ fWhjo fh[i[dj_d] j^[ WdY_bbWho YbW_c WdZ kfed Yedi_Z[h_d] Wdo

eX`[Yj_ed e\ j^[ ej^[h fWhjo+ Wkj^eh_p[i j^[ fh[i[djWj_ed e\ j^[ YbW_c Wj W bWj[h ijW][ _d j^[

fheY[[Z_d]-w ([cf^Wi_i WZZ[Z)-
134

JC=3,>b-+ 08 (fWhW- 36) ([cf^Wi_i WZZ[Z)-
135

JC=3,>b-+ 10 (fWhW- 43) ([cf^Wi_i WZZ[Z)-
136

JC=3,>b-+ 08 (fWhWi- 36 WdZ 42)-
137

JC=2,>b-+ 07 (fWhWi- 27,28)-
138

M[[ JC=2,>b-+ 07 (fWhW- 28)-
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e\ fei_j_ed j^ki Wff[Whi je X[ Zh_l[d ieb[bo Xo jWYj_YWb Yedi_Z[hWj_edi

h[bWj[Z je j^[ f[h\ehcWdY[ e\ ]ebZ i^Wh[ _dZ[n[i-139 Dj _i+ _d Wdo [l[dj+

_dYedi_ij[dj m_j^ j^[ >bW_cWdjix emd YWi[140 WdZ bWYai Yh[Z_X_b_jo-

52 DdZ[[Z+ _j _i Wd kdh[XkjjWXb[ Z[cedijhWj_ed e\ j^[ _d^[h[dj m[Wad[ii e\ j^[

>bW_cWdjix YbW_ci j^Wj j^[o ^Wl[ je h[bo ed [l[dji j^Wj jeea fbWY[ i_n o[Whi

W\j[h j^[ ijWhj e\ j^_i WhX_jhWj_ed Wi j^[ Wbb[][Z \WYjkWb XWi_i e\ j^[_h YbW_ci-

53 N^[ >bW_cWdjix kdY[hjW_djo Wi je j^[ fkhfehj[Z Xh[WY^ _i \khj^[h [ijWXb_i^[Z

Xo j^[_h [dkc[hWj_ed e\ WZZ_j_edWb c[Wikh[i vj^Wj j^[ Nh_XkdWb cWo

Yedi_Z[h Wi j^[ cec[dj m^[d j^[ Jhe`[Yj L_]^ji m[h[ [\\[Yj_l[bo jWa[dw+141

if[Y_\_YWbbo (_) j^[ vlej_d] Zemd e\ j^[ Mf[Y_Wb FWmw: (__) Wbb[][Z v\W_bkh[i

je jWa[ WZc_d_ijhWj_l[ WYj_edi j^Wj m[h[ Zk[w: WdZ (___) j^[ 1/04 FCG-142

54 N^_hZ+ j^[ >bW_cWdjix Wbb[]Wj_edi h[ij kfed j^[ fkhfehj[Z [n_ij[dY[ e\ W

vBel[hdc[dj feb_Yo WdZ Yekhi[ e\ YedZkYj _d h[bWj_ed je j^[ Jhe`[Yj j^Wj

X[]Wd _d <k]kij 1/00 WdZ Yedj_dk[Z j^[h[W\j[hw+ m^_Y^ Wbb[][Zbo vb[Z je W

Z[Y_i_ed Xo j^[ Bel[hdc[dj ed j^[ feb_j_YWb b[l[b je h[`[Yj j^[ Jhe`[Yjw WdZ

ikXi[gk[djbo vYWki[Z j^[ Bel[hdc[dj dej je Yecfb[j[ Wdo Wif[Yj e\

f[hc_jj_d] _d h[bWj_ed je j^[ Jhe`[Yj L_]^ji-w143 Cem[l[h+ j^[ WXi[dY[ e\

Wdo ikY^ feb_Yo _i [l_Z[dj \hec j^[ h[YehZ e\ dej edbo fh[,1/02 Xkj Wbie

feij,1/02 [l[dji (Section 3.3.1)- Geh[el[h+ j^[ feij,1/02 [l[dji

[dkc[hWj[Z Xo j^[ >bW_cWdji Wh[ dej mhed]\kb (Section 3.3.2)-144

3.3.1 There Has Never Been a Government Policy to Take or

Frustrate the Project Rights (as Further Shown by Post-2013

Events)

55 N^[ >bW_cWdjix i[b[Yj_ed e\ feij,1/02 [l[dji _dlebl[ Wd WhhWo e\ Wbb[][Z

WYji eh ec_ii_edi+ Wj Z_\\[h[dj cec[dji _d j_c[+ Xo W XheWZ if[Yjhkc e\

WYjehi+ _dYbkZ_d] j^[ M[dWj[+ j^[ >^WcX[h e\ ?[fkj_[i+ j^[ Ee_dj Mf[Y_Wb

139
M[[+ j^[ [lebkj_ed _d j^[ ]ebZ i^Wh[ _dZ[n[i _d C-2991+ jWX v>,1/80-/1w-

140
Infra+ fWhW- 74-

141
JC=3,>b-+ 10 (fWhW- 43)-

142
JC=3,>b-+ 10 (fWhWi- 43,54) (Y_j_d] vWYji WdZ ec_ii_edi j^Wj j^[ Nh_XkdWb cWo Yedi_Z[h Wi

j^[ cec[dj m^[d j^[ Jhe`[Yj L_]^ji m[h[ [\\[Yj_l[bo jWa[d eh ej^[hm_i[ [dj_h[bo \hkijhWj[Zw)-
143

JC=3,>b-+ 17 (fWhW- 65)-
144

JC=3,>b-+ 11 (fWhWi- 46+ 5/+ WdZ 51)-
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>ecc_jj[[+ j^[ Mf[Y_Wb >ecc_ii_ed+ lWh_eki Bel[hdc[dj G_d_ij[hi+ j^[

G_d_ijh_[i e\ @dl_hedc[dj WdZ e\ >kbjkh[+ Y_l_b i[hlWdji _dlebl[Z _d j^[

N<> fheY[Zkh[+ j^[ H<GL+ Z[Y[djhWb_p[Z MjWj[ W][dY_[i (ikY^ Wi j^[ <bXW

?_h[YjehWj[)+ WdZ iY_[dj_\_Y XeZ_[i WjjWY^[Z je j^[ G_d_ijho e\ >kbjkh[ (ikY^

Wi j^[ HDC WdZ j^[ HWj_edWb >ecc_jj[[ \eh <hY^W[ebe]o)- N^[ >bW_cWdji

^Wl[ \W_b[Z je [ijWXb_i^ j^Wj j^[ bWj[.feij,1/02 WYji+ ec_ii_edi WdZ.eh

v[l[djiw e\ m^_Y^ j^[o YecfbW_d m[h[ Zh_l[d Xo Wdo iehj e\ feb_Yo eh

fhWYj_Y[-

56 N^hek]^ekj j^_i WhX_jhWj_ed+ j^[ L[ifedZ[dj ^Wi Yedi_ij[djbo i^emd j^Wj

j^[ MjWj[ WYj[Z _d WYYehZWdY[ m_j^ LecWd_Wd bWm+ ikffehj_d] j^[ Jhe`[Yj

je j^[ [nj[dj j^Wj _j YekbZ+ X[\eh[ WdZ W\j[h 1/02-145

57 N^[ >bW_cWdji Wbb[][ j^Wj j^[ OH@M>I b_ij_d] mWi vj^[ Ykbc_dWj_ed e\ W

Bel[hdc[dj feb_Yo WdZ Yekhi[ e\ YedZkYj _d h[bWj_ed je j^[ Jhe`[Yj j^Wj

X[]Wd _d <k]kij 1/00 WdZ Yedj_dk[Z j^[h[W\j[hw je vh[`[Yj j^[ Jhe`[Yj WdZ

j^[ MjWj[xi `e_dj l[djkh[ m_j^ BWXh_[bw-146 N^[o ^Wl[+ ^em[l[h+ fheZkY[Z

de [l_Z[dY[ j^Wj j^[ OH@M>I dec_dWj_ed _d A[XhkWho 1/05+ j^[

ikXc_ii_ed e\ j^[ dec_dWj_ed \_b[ _d EWdkWho 1/06+ _ji h[\[hhWb XWYa je

LecWd_W _d Ekbo 1/07+ WdZ _ji h[WYj_lWj_ed _d bWj[ EWdkWho 1/1/ Wh[ fWhj e\

W MjWj[ feb_Yo eh fhWYj_Y[- N^[o lW]k[bo iWo j^Wj j^[ Wbb[][Z h[`[Yj_ed e\

j^[ Jhe`[Yj j^Wj X[]Wd _d <k]kij 1/00 v_d jkhd YWki[Z j^[ Bel[hdc[dj t

je i[[a j^[ OH@M>I b_ij_d]w: ^em[l[h+ j^[ Wbb[][Z YWkiWb h[bWj_edi^_f

X[jm[[d j^[i[ jme i[ji e\ Y_hYkcijWdY[i _i XWi[Z ed dej^_d] Xkj _d\[h[dY[

WdZ if[YkbWj_ed- Akhj^[h+ j^[ YedZkYj _d gk[ij_ed ifWdi W f[h_eZ e\ j[d

o[Whi+ Zkh_d] m^_Y^ j^[h[ m[h[ ckbj_fb[ ikYY[ii_l[ Y^Wd][i e\

Bel[hdc[dj WdZ Jh_c[ G_d_ij[hi- N^[ j^[eho j^Wj j^[ WYj_edi e\ j^[i[

ikYY[ii_l[ Bel[hdc[dji m[h[ fWhj e\ W MjWj[ feb_Yo eh fhWYj_Y[ _i i_cfbo

dej Yh[Z_Xb[-

145
E.g.+ L[`e_dZ[h+ 4 (fWhWi- 08+ 254,256+ 315+ 5/8+ 612+ WdZ 0/45): L- JI16 L[fbo+ 16 (fWhWi-

58+ 00/+ 042+ WdZ 113)-
146

JC=3,>b-+ 17 (fWhW- 65)-
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3.3.2 None of the Late/Post-2013 Events Selected by the Claimants

Are Wrongful Under Romanian or International Law

58 <i Z[cedijhWj[Z X[bem+ j^[h[ _i dej^_d] mhed]\kb WXekj j^[ fkhfehj[Z WYji

WdZ ec_ii_edi b_ij[Z Xo j^[ >bW_cWdji-

The “voting down of the Special Law”

6/ N^[ >bW_cWdji Ze dej Wbb[][ j^Wj j^[ h[`[Yj_ed e\ j^[ Le�_W GedjWd� FWm

Xo j^[ Mf[Y_Wb >ecc_ii_ed+ j^[ M[dWj[ WdZ j^[ >^WcX[h e\ ?[fkj_[i

X[jm[[d Hel[cX[h 1/02 WdZ Ekd[ 1/03 mWi mhed]\kb kdZ[h LecWd_Wd eh

_dj[hdWj_edWb bWm-147 N^_i i^ekbZ X[ j^[ [dZ e\ j^[ Wh]kc[dj- D\ j^[i[ [l[dji

m[h[ dej mhed]\kb Wi W cWjj[h e\ _dj[hdWj_edWb bWm+ j^[o Wh[ _hh[b[lWdj je

j^[ Z[j[hc_dWj_ed e\ W Xh[WY^ e\ j^[ =DNi-

60 N^[ >bW_cWdji jho kdikYY[ii\kbbo je b_da j^ei[ lej[i je fkhfehj[Z feb_j_YWb

ijWj[c[dji v_di_ijU_d]V j^Wj j^[ Jhe`[Yj mekbZ fheY[[Z edbo _\ JWhb_Wc[dj

lej[Z je Wffhel[w j^[ Le�_W GedjWd� FWm-148 N^[h[ mWi+ ^em[l[h+ dej^_d]

vfh[,WhhWd][Zw eh kdjemWhZ WXekj j^[i[ lej[i-149 N^[ GJi ^W_b[Z \hec

Z_\\[h[dj feb_j_YWb ]hekfi WdZ lej[Z \h[[bo+ _d WYYehZWdY[ m_j^ LecWd_Wd

bWm-

61 N^[ L[ifedZ[dj ^Wi Wbie h[f[Wj[Zbo i^emd j^Wj (_) feb_j_YWb ijWj[c[dji Wh[

dej c[Wikh[i \eh j^[ fkhfei[ e\ Z[j[hc_d_d] W Xh[WY^ e\ _dj[hdWj_edWb bWm:

WdZ (__) j^[ h[`[Yj_ed e\ j^[ Le�_W GedjWd� FWm mWi dej W h[`[Yj_ed e\ j^[

Jhe`[Yj-150 Jeb_j_YWb ijWj[c[dji Ze dej h[fh[i[dj Wdo Z[Y_i_edi jWa[d Xo j^[

]el[hdc[dj: _d LecWd_W+ Wi [bi[m^[h[+ ]el[hdc[djWb Z[Y_i_edi Wh[ jWa[d

_d W \ehcWb i[ii_ed+ _d WYYehZWdY[ m_j^ W ijh_Yjbo Z[\_d[Z fheY[Zkh[- N^[

>bW_cWdji h[Ye]d_p[ Wi ckY^ m^[d j^[o ijWj[ j^Wj vj^[ \ehcWb h[`[Yj_ed e\

j^[ Mf[Y_Wb FWm+ m^_Y^ eYYkhh[Z fhe]h[ii_l[bo j^hek]^ j^[ lej[i jWa[d ed

j^[ ZWj[i h[\[h[dY[Z WXel[+ did not provide a basis in law to cancel the

Project or to repudiate the Project Rights-w151

147
JC=3,>b-+ 10 (fWhW- 44)-

148
JC=3,>b-+ 11 (fWhW- 45)-

149 Ibid-
150

Supra, M[Yj_ed 1-1-1-
151

JC=3,>b-+ 11 (fWhW- 46) ([cf^Wi_i WZZ[Z)-
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62 N^[ >bW_cWdji W]W_d Z_ih[]WhZ ijWj[c[dji Xo j^[ iWc[ feb_j_Y_Wdi m^_Y^

_dZ_YWj[Z j^Wj+ h[]WhZb[ii e\ j^[ ekjYec[ e\ j^[ lej[ ed j^[ Le�_W GedjWd�

FWm+ j^[ Jhe`[Yj d[[Z[Z je Yecfbo m_j^ LecWd_Wd [dl_hedc[djWb bWmi WdZ

h[]kbWj_edi-152

Alleged “[f]ailures to take administrative actions that were due”

63 N^[ >bW_cWdji h[\[h je j^[ ved]e_d] \W_bkh[ je _iik[ j^[ [dl_hedc[djWb

f[hc_j eh Wdo WZc_d_ijhWj_l[ Z[Y_i_ed ed j^[ f[hc_j Zkh_d] eh W\j[h 1/02+

fkdYjkWj[Z Xo m^Wj jkhd[Z ekj je X[ fh[j[njkWb N<> c[[j_d]i _d 1/03 WdZ

1/04w-153

64 Cem[l[h+ j^[ G_d_ijho e\ @dl_hedc[dj mWi kdZ[h de eXb_]Wj_ed je _iik[

j^[ [dl_hedc[djWb f[hc_j ]_l[d j^Wj LGB> ^WZ dej WdZ ij_bb ^Wi dej c[j

j^[ h[gk_h[c[dji \eh j^[ _iikWdY[ e\ j^[ f[hc_j-154 Dj mWi Wbie m_j^_d _ji

cWh]_d e\ Z_iYh[j_ed m^[d Z[Y_Z_d] je Yedj_dk[ j^[ N<> fheY[ii je ]_l[

LGB> Wd effehjkd_jo je c[[j j^ei[ h[gk_h[c[dji-155

65 <i ijWj[Z WXel[+ j^[ N<> c[[j_d]i ^[bZ _d 1/03 WdZ 1/04 m[h[ dej

vfh[j[njkWbw+156 WdZ j^[ >bW_cWdji ^Wl[ dej fh[i[dj[Z Wdo [l_Z[dY[ je

i^em j^Wj j^[o m[h[-

66 N^[ >bW_cWdji Wbie Wbb[][ j^Wj j^[ Wbb[][Z v\W_bkh[ je _iik[ j^[ [nfbe_jWj_ed

b_Y[di[i \eh =kY_kc eh je jWa[ Wdo Z[Y_i_ed ed LGB>xi b_Y[di[

Wffb_YWj_ediw YehheXehWj[i vj^[ Z[Y_i_ed h[WY^[Z [Whb_[h Xo j^[

Bel[hdc[dj Uj^[ Wbb[][Z 8 M[fj[cX[h 1/02 vehWb Z[Yh[[wV j^Wj j^[i[

Jhe`[Yji mekbZ dej X[ Zed[-w157

152
JC=1,L[if-+ 37 (fWhW- 005): L[`e_dZ[h+ 076 (fWhW- 488)+ 1// (fWhW- 530) WdZ 1/3 (fWhWi-

543 WdZ 545)-
153

JC=3,>b-+ 12 (fWhW- 5/) ([cf^Wi_i WZZ[Z)-
154

Supra+ fWhW- 14: JC=1,L[if-+ 58 (fWhW- 043)-
155

Tr. 2019+ 174594,10 WdZ 1518911,152297 (Ne\Wd)-
156

Supra+ fWhW- 14Y)-
157

JC=3,>b-+ 12 (fWhWi- 50,51)-
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67 =ej^ j^[ fh[c_i[ WdZ j^[ YedYbki_ed Wh[ _dYehh[Yj- A_hij+ j^[ >bW_cWdji

^Wl[ \W_b[Z je i^em j^Wj H<GL Z_Z Wdoj^_d] mhed]\kb _d h[bWj_ed je j^[

=kY_kc <ffb_YWj_edi-158

68 M[YedZ+ j^[ >bW_cWdji ^Wl[ fhel_Z[Z de [l_Z[dY[ j^Wj H<GLxi YedZkYj

^Wi X[[d _d\bk[dY[Z eh _dj[h\[h[Z m_j^ Xo j^[ Bel[hdc[dj-159 N^[

>bW_cWdji ^Wl[ \W_b[Z je fhel_Z[ W i^h[Z e\ [l_Z[dY[ je ikffehj j^[_h

Wbb[]Wj_edi-

The issuance of the 2015 LHM

7/ N^[ >bW_cWdji edbo hW_i[ j^[ 1/04 FCG je i[j j^[ ijW][ \eh j^[_h

YecfbW_dji h[]WhZ_d] j^[ OH@M>I b_ij_d]- DdZ[[Z+ j^[o WZc_j j^Wj j^[

1/04 FCG mWi dej vj^[ h[Wb XbeYaW][w WdZ _ji WZefj_ed i^ekbZ dej X[

vi[[d Wi j^[ ZWj[ m^[d j^[ Jhe`[Yj L_]^ji m[h[ h[fkZ_Wj[Z _d Xh[WY^ e\ j^[

=DNiw-160

70 N^[ >bW_cWdji ik]][ij j^Wj j^[ fheXb[c mWi hWj^[h j^[ G_d_ijho e\

>kbjkh[xi vYedj_dk[Z \W_bkh[ je Z[YbWii_\o j^[ b_ij[Z ^_ijeh_YWb cedkc[dji

Wi h[gk_h[Z Xo bWmw-161 N^[ L[ifedZ[dj Yecc[dj[Z ed j^[ Z[YbWii_\_YWj_ed

fheY[ii _d M[Yj_ed 1-1-1 WXel[- Dd Wdo [l[dj+ j^[ Z[YbWii_\_YWj_ed fheY[ii

YWd X[ _d_j_Wj[Z \eh Ihb[W X[\eh[ Wd <?> _i eXjW_d[Z-

The Claimants’ rights were unaffected by the UNESCO listing

71 N^[ >bW_cWdji mhed]bo Wbb[][ j^Wj+ Wi f[h LecWd_Wxi fkhfehj[Z WZc_ii_ed+

j^[ ikXc_ii_ed e\ j^[ OH@M>I dec_dWj_ed \_b[ Yh[Wj[Z W b[]Wb

_cf[Z_c[dj je j^[ _iikWdY[ e\ j^[ Xk_bZ_d] f[hc_j-162 N^[ L[ifedZ[dj ^Wi

dej cWZ[ Wdo ikY^ WZc_ii_ed WdZ mekbZ ^Wl[ ^WZ de XWi_i je Ze ie i_dY[

_j ^Wi Yedi_ij[djbo dej[Z j^Wj d[_j^[h j^[ 1/06 ikXc_ii_ed deh j^[ 1/10

158
Supra+ fWhW- 34-

159
L[`e_dZ[h+ 118 (fWhWi- 611,612)-

160
JC=3,>b-+ 13 (fWhWi- 52,54)-

161
JC=3,>b-+ 13 (fWhW- 53)-

162
JC=3,>b-+ 15 (fWhW- 57)-
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b_ij_d] _cfWYj[Z LGB>xi WX_b_jo je fkhik[ WdZ i[Ykh[ j^[ Xk_bZ_d]

f[hc_j-163

72 N^[ >bW_cWdjix Wii[hj_ed j^Wj j^[ OH@M>I b_ij_d] Yh[Wj[Z W vb[]Wb

_cf[Z_c[dj je eXjW_d_d] Wdo YedijhkYj_ed f[hc_jw h[b_[i ed feb_j_YWb

ijWj[c[dji+ dej ed ]el[hdc[djWb Z[Y_i_edi eh LecWd_Wd bWm-164 <i Wbh[WZo

[nfbW_d[Z+ j^[ Jhe`[Yj ^Wi WbmWoi d[[Z[Z W Z[YbWii_\_YWj_ed e\ j^[ Wh[Wi

b_ij[Z Wi ^_ijeh_YWb cedkc[dji: j^[ OH@M>I b_ij_d] Ze[i dej W\\[Yj

LGB>xi h_]^j je i[[a W Z[YbWii_\_YWj_ed e\ j^ei[ Wh[Wi-165

73 N^[ >bW_cWdji edbo ^Wl[ j^[ci[bl[i je XbWc[ \eh LGB> dej i[Ykh_d] j^[

f[hc_ji \eh j^[ Jhe`[Yj+ m^[j^[h _j X[ j^[ [dl_hedc[djWb f[hc_j eh j^[

Xk_bZ_d] f[hc_j- Aeh _dijWdY[+ Wi Wj j^[ j_c[ e\ j^[ OH@M>I ikXc_ii_ed

_d 1/06+ LGB> ij_bb d[[Z[Z je i[Ykh[ f[hc_ji WdZ [dZehi[c[dji _d

Yedd[Yj_ed m_j^ mWj[h cWdW][c[dj+ j^[ JOT+ <?>i+ WdZ j^[ ikh\WY[ h_]^ji

\eh j^[ Jhe`[Yj u Wi m[bb Wi+ ceij _cfehjWdjbo+ i[Ykh[ W ieY_Wb b_Y[di[-166

74 N^[ OH@M>I b_ij_d] (ed 16 Ekbo 1/10) YWddej Wcekdj je W Xh[WY^ X[YWki[

_j h[fh[i[dji W Z[Y_i_ed WdZ c[Wikh[ Xo OH@M>I+ dej LecWd_W- N^[

>bW_cWdji ki[ j^_i ZWj[ fkh[bo \eh jWYj_YWb h[Wiedi u _d Wd Wjj[cfj je _d\bWj[

j^[_h Wbb[][Z beii[i u Xkj _j ^Wi de `kij_\_YWj_ed _d _dj[hdWj_edWb bWm- Id j^[

>bW_cWdjix emd YWi[+ Wdo Xh[WY^ mekbZ ^Wl[ eYYkhh[Z ed 3 EWdkWho 1/06

(i.e-+ j^[ ZWj[ ed m^_Y^ LecWd_W ikXc_jj[Z j^[ dec_dWj_ed \_b[ je

OH@M>I)- DdZ[[Z+ WYYehZ_d] je j^[ >bW_cWdji+ vLecWd_W jh_]][h[Z j^[

Yedi[hlWj_ed h[gk_h[c[djiw \eh OH@M>I i_j[i Wi ieed Wi LecWd_W

ikXc_jj[Z j^Wj \_b[+167 dej bWj[h-

163
N^[ >bW_cWdji Y_j[ L[`e_dZ[h+ 115 (fWhW- 600): WdZ Tr. 2019+ 445901,03+ 4469 05,44796 (L,

ef[d_d])- N^[ L[ifedZ[dj [nfbW_d[Z j^Wj j^[ _iik[ e\ j^[ [\\[Yj e\ j^[ OH@M>I ikXc_ii_ed

mWi ceej _d Y_hYkcijWdY[i m^[h[ j^[ dec_dWj_ed \_b[ ^WZ X[[d h[\[hh[Z XWYa je LecWd_W Xkj

Z_Z dej Z_iYkii j^[ [\\[Yj e\ j^[ OH@M>I fhej[Yj_ed h[]_c[ Wi W cWjj[h e\ LecWd_Wd bWm-
164

JC=3,>b-+ 15 (fWhWi- 57+ 61+ WdZ 62)-
165 Supra+ fWhW- 30: JC=2,L[if-+ 00 (M[Yj_edi 1-1-3,1-1-4)-
166

Respondent’s Opening 2020+ 03-
167

JC=3,>b-+ 14 (fWhWi- 55,56)-
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3.4 The Late/Post-2013 Events Confirm that There Is No Causal

Link Between the Alleged Breaches and the Claimed Losses

75 Aeh j^[ h[Wiedi i[j ekj _d M[Yj_ed 1-2 WXel[+ j^[ feij,1/02 [l[dji Ze dej

Yedij_jkj[ j^[ XWi_i e\ W Xh[WY^ Xkj hWj^[h i^em j^[ WXi[dY[ e\ Wdo YWkiWb

b_da X[jm[[d j^[ >bW_cWdjix Wbb[][Z Xh[WY^[i WdZ beii[i-

76 N^[ >bW_cWdjix gkWdj_\_YWj_ed e\ j^[_h i[YedZ Wbj[hdWj_l[ YbW_c Wbie

_cfkj[i je LecWd_W j^[ Z[Yh[Wi[ _d lWbk[ e\ j^[ Jhe`[Yj L_]^ji ij[cc_d]

\hec c[Wikh[i j^Wj Wh[ dej _dj[hdWj_edWbbo mhed]\kb- N^[ i[YedZ

Wbj[hdWj_l[ YbW_c fh[ikffei[i j^Wj j^[ Nh_XkdWb Ze[i dej \_dZ Wdo Xh[WY^ e\

j^[ =DN ij[cc_d] \hec LecWd_Wxi c[Wikh[i _d 1/02 Xkj \_dZi j^Wj

LecWd_Wxi c[Wikh[i h[bWj[Z je j^[ OH@M>I b_ij_d] h[ikbj[Z _d W Xh[WY^ e\

j^[ =DN ed 16 Ekbo 1/10-168 S[j j^[ >bW_cWdji cWa[ de Wjj[cfj m^Wjie[l[h

je Z[j[hc_d[ j^[ Wbb[][Z beii[i if[Y_\_YWbbo YWki[Z Xo j^_i bWjj[h Xh[WY^ (_d

_iebWj_ed e\ j^[ Wbb[][Z Xh[WY^ _d 1/02)+ Wiikc_d] _dij[WZ j^Wj j^[ Nh_XkdWb

mekbZ ki[ BWXh_[b >WdWZWxi el[hijWj[Z cWha[j YWf_jWb_pWj_ed Wi e\ 18 Ekbo

1/00 Wi W ijWhj_d] fe_dj \eh Wd _dZ[nWj_ed YWbYkbWj_ed- H[l[hj^[b[ii+ ]_l[d

j^Wj j^[ i[YedZ Wbj[hdWj_l[ YbW_c _i XWi[Z ed j^[ Wiikcfj_ed j^Wj LecWd_Wxi

c[Wikh[i Wi e\ M[fj[cX[h 1/02 Z_Z dej Xh[WY^ j^[ =DN (WdZ j^[h[\eh[ m[h[

dej _dj[hdWj_edWbbo mhed]\kb)+ edbo j^[ c[Wikh[i h[bWj[Z je j^[ OH@M>I

b_ij_d] _ji[b\ YWd X[ Yedi_Z[h[Z \eh j^[ fkhfei[i e\ Wii[ii_d] j^[ Wbb[][Z

beii[i ij[cc_d] \hec j^_i YbW_c- DdZ[[Z+ j^[h[ _i de YWkiWb b_da X[jm[[d

c[Wikh[i j^Wj fh[ZWj[ j^[ OH@M>I b_ij_d] fheY[ii WdZ j^[ Wbb[][Z beii[i

YWki[Z Xo j^_i fkhfehj[Z Xh[WY^-

77 N^[ Nh_XkdWb i^ekbZ WYYehZ_d]bo Z_ic_ii j^[ >bW_cWdjix i[YedZ Wbj[hdWj_l[

YbW_c Zk[ je j^[_h \W_bkh[ je [ijWXb_i^ j^[ YWkiWb b_da X[jm[[d j^[ fkhfehj[Z

Xh[WY^[i WdZ j^[ Wbb[][Z beii[i-

168
JC=3,>b-+ 10 (fWhW- 42)-
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4 QUESTION 3: “IN RESPECT OF DAMAGES, WHAT

SPECIFIC POSITIONS AND/OR CLAIMS DO THE

PARTIES HAVE IN CONNECTION WITH THE POST-

2013 EVENTS? WHAT IS THE CLAIMANTS’ POSITION

ON THE QUANTIFICATION OF DAMAGES FOR

THEIR SECOND ALTERNATIVE CLAIM?”

4.1 The Claimants’ New Case on Quantum Is Inadmissible and

Flawed

78 N^[ >bW_cWdjix Yedj_dkekibo i^_\j_d] YWi[ ed gkWdjkc Z[cedijhWj[i j^Wj

j^[_h YbW_ci Wh[ c[h_jb[ii- N^[_h three Wbj[hdWj_l[ YbW_ci+ Wbb _djheZkY[Z

W\j[h j^[ L[ifedZ[djxi L[`e_dZ[h+ Wh[ _dWZc_ii_Xb[ \eh j^[ h[Wiedi

[nfbW_d[Z _d j^[ L[ifedZ[djxi feij,^[Wh_d] Xh_[\i-169

8/ Aeh Xej^ j^[_h \_hij WdZ i[YedZ Wbj[hdWj_l[ YbW_ci+ j^[ >bW_cWdji Wh]k[ j^Wj

j^[ Nh_XkdWb i^ekbZ ki[ Wd v_dZ[n_d]w WffheWY^+ ijWhj_d] m_j^ W vbWij Yb[Wd

ZWj[w e\ 18 Ekbo 1/00 (eh+ _d j^[ Wbj[hdWj_l[+ 12 eh 18 Hel[cX[h 1/00+ eh

20 EWdkWho 1/01)170 kdj_b j^[ ZWj[ e\ j^[ Wbb[][Z Xh[WY^+ j^[d WZZ W 24%

WYgk_i_j_ed fh[c_kc-171 N^[ \_hij WdZ i[YedZ Wbj[hdWj_l[ YbW_ci edbo Z_\\[h

_d j^[ Wbb[][Z ZWj[ e\ Xh[WY^+ h[if[Yj_l[bo 8 M[fj[cX[h 1/02 WdZ 16 Ekbo

1/10-172

80 Aeh j^[ h[Wiedi i[j ekj X[bem+ j^[ Nh_XkdWb YWddej h[bo ed j^[ >bW_cWdjix

gkWdj_\_YWj_ed e\ j^[_h \_hij WdZ i[YedZ Wbj[hdWj_l[ YbW_ci-

4.1.1 There Is No Justification for Using Indexation as the

Respondent Did Not Breach FET

81 Aeh j^[_h \_hij Wbj[hdWj_l[ YbW_c+ j^[ >bW_cWdji WYY[fj j^Wj vYecf[diWj_ed

mekbZ X[ Zk[ Wi e\ M[fj[cX[h 8+ 1/02 (m_j^ _dj[h[ij hkdd_d] \hec j^Wj

ZWj[)+ WdZ j^[ c[Wikh[ e\ Yecf[diWj_ed i^ekbZ X[ XWi[Z ed j^[ \W_h cWha[j

lWbk[ e\ j^[ Jhe`[Yj L_]^ji ed j^Wj ZWj[+ Wii[ii[Z m_j^ekj j^[ _cfWYji e\

169
JC=1,L[if-+ 74 (fWhW- 070)-

170
JC=3,>b-+ 18 (fWhW- 71): JC=3,>b-+ 1 (\eejdej[ 6)-

171
JC=3,>b-+ 23 (fWhW- 85)-

172
JC=3,>b-+ 10 (fWhW- 42)-



Gabriel Resources et al. v. Romania

L[fbo je >bW_cWdjix L[ifedi[ je Nh_XkdWbxi Kk[ij_edi 08 M[fj[cX[h 1/11

25

j^[ MjWj[xi mhed]\kb jh[Wjc[dj e\ BWXh_[bxi _dl[ijc[dj-w173 N^[ >bW_cWdji

`kij_\o _dZ[nWj_ed Xo Wh]k_d] j^Wj+ [l[d _\ c[Wikh[i fh_eh je M[fj[cX[h

1/02 Wh[ dej fWhj e\ W Yecfei_j[ WYj Ykbc_dWj_d] _d j^[ h[fkZ_Wj_ed e\ j^[

Jhe`[Yj L_]^ji+ j^[o d[l[hj^[b[ii Yedij_jkj[ W Xh[WY^ e\ A@N- <YYehZ_d] je

j^[ >bW_cWdji+ j^_i fh_eh Xh[WY^ h[gk_h[i j^[ Nh_XkdWb je Wii[ii+ Wi e\ 8

M[fj[cX[h 1/02+ j^[ _dZ[n[Z lWbk[ e\ BWXh_[b >WdWZW h[bWj_l[ je _ji lWbk[

ed j^[ ZWj[ e\ j^[ Xh[WY^ e\ A@N-174

82 N^[ >bW_cWdji hW_i[ i_c_bWh Wh]kc[dji m_j^ h[if[Yj je j^[_h i[YedZ

Wbj[hdWj_l[ YbW_c9 ijWhj_d] _d <k]kij 1/00 (eh Wbj[hdWj_l[bo Hel[cX[h 1/00

eh EWdkWho 1/01)+ LecWd_Wxi jh[Wjc[dj e\ j^[ >bW_cWdjix _dl[ijc[dj

Wbb[][Zbo Xh[WY^[Z _ji eXb_]Wj_ed je fhel_Z[ A@N-175

83 Dd ej^[h mehZi+ j^[ >bW_cWdjix YWi[ ed gkWdjkc \eh Xej^ j^[_h \_hij WdZ

i[YedZ Wbj[hdWj_l[ YbW_ci _i fh[Z_YWj[Z ed j^[ Nh_XkdWb \_dZ_d] j^Wj

LecWd_W Xh[WY^[Z A@N fh_eh je j^[ Wbb[][Z h[fkZ_Wj_ed e\ j^[ Jhe`[Yj

L_]^ji- N^_i _i W jhWdifWh[dj Wjj[cfj je h[l[hi[,[d]_d[[h W YbW_c je b[l[hW][

BWXh_[b >WdWZWxi el[hijWj[Z cWha[j YWf_jWb_pWj_ed _d 1/00-

84 N^[ >bW_cWdjix d[m YWi[ ed A@N \W_bi- N^[o Ze dej Wbb[][ W Yecfei_j[

Xh[WY^ e\ A@N WdZ j^[h[\eh[ ckij _Z[dj_\o j^[ if[Y_\_Y c[Wikh[ Wj _iik[+

WdZ j^[d fhel[ j^Wj _j YWki[Z W Xh[WY^ e\ A@N- N^[ >bW_cWdji \W_b je Ze ie+

lW]k[bo fe_dj_d] je j^[ vBel[hdc[djxi ikijW_d[Z XbeYa_d] e\ f[hc_jj_d]

Z[Y_i_edi WdZ ej^[h kd\W_h jh[Wjc[dj Z[jW_b[Z _d fh_eh fb[WZ_d]i+ m^_Y^ t

Xh[WY^[Z j^[ MjWj[xi eXb_]Wj_ed je WYYehZ \W_h WdZ [gk_jWXb[ jh[Wjc[dj

X[]_dd_d] _d <k]kij 1/00 (WdZ ed Hel[cX[h 12+ 1/00 \eh BWXh_[b

>WdWZW)-w176 Cem[l[h+ j^[ >bW_cWdji \W_b je [nfbW_d ^em j^[ feb_j_YWb

ijWj[c[dji cWZ[ _d <k]kij 1/00 (j^[ edbo vc[Wikh[iw j^Wj j^[o Wbb[][ Wj

j^[ j_c[ u Wbj^ek]^ feb_j_YWb ijWj[c[dji eXl_ekibo YWddej Xo Wdo ijh[jY^ e\

_cW]_dWj_ed Wcekdj je vc[Wikh[iw)+ Xo j^[ci[bl[i+ Wcekdj je W Xh[WY^ e\

A@N- N^[h[ _i j^[h[\eh[ de XWi_i \eh ki_d] _dZ[nWj_ed Wi e\ 18 Ekbo 1/00

(deh YekbZ j^[h[ X[ ]_l[d j^[ feb_j_YWb ijWj[c[dji Wj _iik[ m[h[ dej

173
JC=3,>b-+ 1 (fWhW- 2)-

174 Ibid.
175

Ibid.
176

Ibid.
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mhed]\kb+177 [l[d Wiikc_d] j^[o Yedij_jkj[Z vc[Wikh[iw YWfWXb[ e\

Xh[WY^_d] LecWd_Wxi _dj[hdWj_edWb eXb_]Wj_edi178)-

85 N^[ >bW_cWdji i_c_bWhbo \W_b je [ijWXb_i^ j^Wj W Xh[WY^ e\ A@N eYYkhh[Z ed

j^[_h Wbj[hdWj[ vbWij Yb[Wd ZWj[iw e\ 12 WdZ 18 Hel[cX[h 1/00+ WdZ

20 ?[Y[cX[h 1/019

W) N^[ >bW_cWdji c[h[bo _Z[dj_\o 12 Hel[cX[h 1/00 Wi vj^[ ZWj[ j^[

>WdWZW =DN [dj[h[Z _dje \ehY[w m_j^ekj [nfbW_d_d] m^o W Xh[WY^

eYYkhh[Z ed j^_i ZWj[:179

X) N^[ >bW_cWdji Wbb[][ j^Wj 18 Hel[cX[h 1/00 mWi vj^[ ZWj[ e\ m^Wj

mekbZ ^Wl[ X[[d j^[ \_dWb N<> c[[j_d] Xkj \eh j^[ Bel[hdc[djxi

kdbWm\kb feb_Yow180+ Xkj j^[ [l_Z[dY[ [ijWXb_i^[i j^Wj Xo j^Wj ZWj[

j^[ G_d_ijho e\ @dl_hedc[dj mWi dem^[h[ d[Wh Z[Y_Z_d] ed j^[

[dl_hedc[djWb f[hc_j:181 WdZ

Y) N^[ >bW_cWdji Wbb[][ j^Wj j^[ G_d_ij[h e\ @dl_hedc[dj mWi

h[gk_h[Z je _iik[ Wd [dl_hedc[djWb f[hc_j Xo 20 EWdkWho 1/01-182

S[j+ j^_i Wh]kc[dj ^Wi X[[d kjj[hbo Z_ifhel[d+183 Wi h[Ye]d_p[Z Xo

177
L[`e_dZ[h+ 0/8 (M[Yj_ed 2-3-0)-

178
JC=1,L[if-+ 45 (fWhW- 017)-

179
JC=3,>b-+ 1 (\eejdej[ 6)-

180
Ibid.

181
JC=0,L[if-+ 03 (M[Yj_ed 1-0-1)-

182
JC=3,>b-+ 2/ (fWhW- 73)- N^[ >bW_cWdji Wbie h[bo ed j^[ \Wbi[ YbW_c j^Wj G_d_ij[h =ehXrbo

Yed\_hc[Z _d Wd _dj[hl_[m ZWj[Z 18 Hel[cX[h 1/00 j^Wj j^[ Z[Y_i_ed ed j^[ [dl_hedc[djWb

f[hc_j i^ekbZ ^Wl[ X[[d cWZ[ Xo 20 EWdkWho 1/01- Dd \WYj+ G_d_ij[h =ehXrboxi ijWj[c[dj

h[]WhZ_d] j^[ N<> [dZehi[c[dj mWi [nfh[iibo YedZ_j_edWb9 vCem bed] Ze oek [ij_cWj[ _j m_bb

jWa[ X[\eh[ j^_i j[Y^d_YWb [dZehi[c[dj _i ]hWdj[Z; FWipbe =ehX[bo9 Dj cWo X[ kdj_b j^[ [dZ e\

EWdkWho+ j^_i Z[f[dZi ed j^[ Yebb[W]k[i m_j^_d j^[ Yecc_ii_ed- Q[ c_]^j YbWh_\o j^[i[ Wif[Yji

Xo j^[ [dZ e\ EWdkWho-w C-633+ 1- DdZ[[Z+ LGB> Z_Z dej u WdZ ij_bb ^Wi dej u c[j Wbb e\ j^[

h[gk_h[c[dji \eh j^[ _iikWdY[ e\ j^[ [dl_hedc[djWb f[hc_j+ _dYbkZ_d] j^[ bWYa e\ Wd khXWd

Y[hj_\_YWj[ WdZ W mWj[h cWdW][c[dj f[hc_j- Supra+ fWhW- 14-
183

JC=3,>b-+ 8 (M[Yj_ed 1-0)- Dj mWi dej b[]Wbbo feii_Xb[ \eh j^[ G_d_ijho e\ @dl_hedc[dj je

_iik[ j^[ [dl_hedc[djWb f[hc_j _d EWdkWho 1/01+ i_dY[ LGB> Z_Z dej (_) i[Ykh[ j^[ [dZehi[c[dj

e\ j^[ G_d_ijho e\ >kbjkh[ kdj_b 1/02+ (__) i[Ykh[ W mWij[ cWdW][c[dj fbWd kdj_b 1/02+ (___) ^Wl[

Wffhel[Z khXWd fbWdi+ (_l) ^Wl[ W lWb_Z khXWd Y[hj_\_YWj[+ (l) Yecfbo m_j^ j^[ QWj[h AhWc[meha

Z_h[Yj_l[+ (l_) i[Ykh[ Wbb h[gk_i_j[ ikh\WY[ h_]^ji+ (l__) fhel_Z[ _d\ehcWj_ed ed h[\eh[ijWj_ed+ WdZ

(l___) WZZh[ii Yh_j_YWb j[Y^d_YWb _iik[i- <do ed[ e\ j^[i[ _iik[i fh[l[dj[Z j^[ _iikWdY[ e\ j^[
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j^[ >bW_cWdjix Wh]kc[dj j^Wj j^[ G_d_ij[h e\ @dl_hedc[dj mWi

b[]Wbbo eXb_]Wj[Z je jWa[ W Z[Y_i_ed Xo 01 <k]kij 1/02-184 =ej^

Wh]kc[dji h[bo ed j^[ ef_d_ed e\ Jhe\- G_^W_+185 m^e ^Wi d[l[h

X[[d _dlebl[Z _d Wd @D< JheY[Zkh[ WdZ _i dej gkWb_\_[Z je [nfh[ii

Wdo ef_d_edi ed WZc_d_ijhWj_l[ bWm cWjj[hi-186 C_i ef_d_ed mWi

Wbie YedjhWZ_Yj[Z Xo j^[ [l_Z[dY[ e\ Jhe\i- Ne\Wd WdZ ?hW]e�+

m^ei[ [nf[hj_i[ _d j^[ Wh[W h[cW_di kdgk[ij_ed[Z-

86 N^[ >bW_cWdji Ze dej fhel_Z[ Wd kd_dZ[n[Z lWbkWj_ed e\ j^[ Jhe`[Yj L_]^ji

Wi e\ j^[_h Wbb[][Z ZWj[i e\ Xh[WY^+ j^[h[Xo \W_b_d] je c[[j j^[_h XkhZ[d e\

fhee\- Dd j^[ kdb_a[bo [l[dj j^Wj j^[ Nh_XkdWb m[h[ je \_dZ j^[ Jhe`[Yj L_]^ji

je ^Wl[ X[[d de facto [nfhefh_Wj[Z+ _j i^ekbZ ki[ ?h- =khhemix ?>A

lWbkWj_ed e\ OM? 045 c_bb_ed \eh j^[ Jhe`[Yj+187

188 <bj^ek]^ j^[i[ lWbkWj_edi Wh[ Wi e\ 18 Ekbo 1/00+ j^[o mekbZ dej

_dYh[Wi[ j^[h[W\j[h ]_l[d j^[ ][d[hWb cWha[j jh[dZi (Wi [l_Z[dY[Z Xo j^[

Z[Yb_d[i _d j^[ ]ebZ i^Wh[ lWbk[ _dZ[n[i) WdZ j^[ ]hem_d] ieY_Wb effei_j_ed

W]W_dij j^[ Jhe`[Yj- Geh[el[h+ Zk[ je j^[ >bW_cWdjix X[bWj[Z WdZ

_dWZc_ii_Xb[ YbW_ci+ j^[ L[ifedZ[dj ^Wi X[[d kdWXb[ je ikXc_j [nf[hj

[l_Z[dY[ [ijWXb_i^_d] j^[ AGP e\ j^[ Jhe`[Yj L_]^ji ed j^[ ZWj[i e\ Xh[WY^

Wbb[][Z _d j^[ >bW_cWdjix \_hij WdZ i[YedZ Wbj[hdWj_l[ YbW_ci- <YYehZ_d]bo+

Wdo kdY[hjW_djo h[]WhZ_d] j^[ gkWdjkc e\ j^[ \_hij WdZ i[YedZ Wbj[hdWj_l[

YbW_ci ckij X[ h[iebl[Z _d \Wlekh e\ j^[ L[ifedZ[dj-

@dl_hedc[dj J[hc_j WdZ j^[h[ _i de XWi_i je YbW_c j^Wj Wbb [_]^j mekbZ ^Wl[ X[[d h[iebl[Z Xo

EWdkWho 1/01-
184

JC=3,>b-+ 11 (fWhW- 47)-
185

?kh_d] j^[ ^[Wh_d]+ Jhe\- G_^W_ [n^_X_j[Z W ikf[h\_Y_Wb kdZ[hijWdZ_d] WdZ h[Yebb[Yj_ed e\

^_i ef_d_ed WdZ WZc_jj[Z j^Wj Wd kd_Z[dj_\_[Z j[Wc ^[bf[Z ^_c ZhW\j ^_i ef_d_edi- JC=0,L[if-+

36 (fWhW- 032)-
186

JC=0,L[if-+ 01 (fWhW- 12)-
187

CRA Presentation+ 2/-
188

CRA Presentation+ 70-
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4.1.2 The Claimants’ Indexation Methodology Is Flawed

87 @l[d Wiikc_d] j^[ Nh_XkdWb m[h[ _dYb_d[Z je h[bo ed _dZ[nWj_ed+ _j i^ekbZ

_d Wdo [l[dj Z_ih[]WhZ j^[ >bW_cWdjix YWbYkbWj_edi Wi j^[o YedjW_d [hhehi

j^Wj ]heiibo el[hijWj[ j^[ lWbk[ e\ j^[ Wbb[][Z beii[i-

88 A_hij+ indexation is not appropriate in this case+ Wi (_) BWXh_[b >WdWZWxi

cWha[j YWf_jWb_pWj_ed _i dej W lWb_Z fheno \eh j^[ >bW_cWdjix Wbb[][Z beii[i

i_dY[ j^[ Jhe`[Yj L_]^ji ^Wl[ dej beij Wbb lWbk[189 WdZ j^[ lWbk[ e\ j^[

>bW_cWdjix i^Wh[^ebZ_d] _d LGB> Ze[i dej Yehh[ifedZ je j^[ lWbk[ e\ j^[

Jhe`[Yj L_]^ji:190 WdZ (__) j^[ Z[Yh[Wi[ _d BWXh_[b >WdWZWxi lWbk[ X[jm[[d

Ekbo 1/00 WdZ j^[ ZWj[ e\ j^[ Wbb[][Z h[fkZ_Wj_ed e\ j^[ Jhe`[Yj L_]^ji mWi

dej YWki[Z Xo LecWd_Wxi Wbb[][Zbo mhed]\kb c[Wikh[i-191

0// M[YedZ+ the Claimants’ use of indexation is methodologically unsound-

N^[ vDdZ[n >WbYkbWjehw ikXc_jj[Z Wi Exhibit C-2991 YedjW_di W

c[j^eZebe]_YWb [hheh- <i j^[ Nh_XkdWb m_bb h[YWbb+ >ecfWii F[n[Yed ki[i

W jhW_b_d] 8/,ZWo lebkc[,m[_]^j[Z Wl[hW][ e\ BWXh_[b >WdWZWxi i^Wh[ fh_Y[

je Z[j[hc_d[ _ji fkXb_Y cWha[j YWf_jWb_pWj_ed9

vNe iceej^ ekj Wdo i^ehj,j[hc lebWj_b_jo j^Wj BWXh_[b >WdWZWxi

ijeYa c_]^j ^Wl[ [n^_X_j[Z _d j^[ f[h_eZ fh_eh je j^[ PWbkWj_ed ?Wj[+

m[ \eYki _d ekh ZWcW][i WdWboi_i ed BWXh_[b >WdWZWxi cWha[j

YWf_jWb_pWj_ed _d j^[ 8/ YWb[dZWh ZWoi b[WZ_d] je+ WdZ _dYbkZ_d]+ j^[

PWbkWj_ed ?Wj[+ m^_Y^ t Wl[hW][Z OM$ 1+506 c_bb_ed-w192

0/0 Dd YedjhWij+ Exhibit C-2991 ki[i j^[ kdWZ`kij[Z cWha[j YWf_jWb_pWj_ed

XWi[Z ed j^[ i^Wh[ lWbk[ ed j^[ i[b[Yj[Z vbWij Yb[Wd ZWj[w (OM? 1+845

c_bb_ed ed 18 Ekbo 1/00) Wi W ijWhj_d] fe_dj \eh _dZ[nWj_ed+ j^[h[Xo

_dYehfehWj_d] lebWj_b_jo WdZ el[hijWj_d] Xo ceh[ j^Wd OM? 2// c_bb_ed

BWXh_[b >WdWZWxi cWha[j YWf_jWb_pWj_ed ed j^[ ZWj[i i[b[Yj[Z Xo j^[

>bW_cWdji- N^_i c_ijWa[+ Wi m[bb Wi j^[ ej^[h [hhehi Z[iYh_X[Z X[bem+ ^Wl[

189
JC=0,L[if-+ 080 (M[Yj_ed 4-11)-

190
JC=0,L[if-+ 084 (M[Yj_ed 4-3-0-0)-

191
JC=1,L[if-+ 0/2 (M[Yj_ed 5-1-4)-

192
CL Report I+ 15 (fWhW- 34)-
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X[[d Yehh[Yj[Z _d j^[ ifh[WZi^[[j fh[fWh[Z Xo >L<+ m^_Y^ _i ikXc_jj[Z Wi

@n^_X_j CRA-307-

0/1 N^_hZ+ the Claimants’ starting points for indexation (in July and

November 2011, and January 2012) are not “last clean dates” and

massively overstate the value of Gabriel Canada- BWXh_[b >WdWZWxi

cWha[j YWf_jWb_pWj_ed _d Ekbo 1/00 mWi ]heiibo el[hijWj[Z+ fh_cWh_bo Zk[ je

W if[YkbWj_l[ ]ebZ XkXXb[

193

0/2 <iikc_d] j^[ Nh_XkdWb m[h[ je h[bo ed _dZ[nWj_ed+ j^[ [Whb_[ij ijWhj_d]

fe_dj \eh _dZ[nWj_ed _i j^[ jhW_b_d] 8/,ZWo lebkc[,m[_]^j[Z Wl[hW][ e\

BWXh_[b >WdWZWxi cWha[j YWf_jWb_pWj_ed Wi e\ 3 July 2012+ 8/,ZWoi W\j[h j^[

3 <fh_b 1/01 Yekhj Z[Y_i_ed m^_Y^ Yed\_hc[Z j^[ Wddkbc[dj e\ j^[ Le�_W

GedjWd� FeYWb >ekdY_bxi Wjj[cfj je h[jheWYj_l[bo h[,Wffhel[ j^[ 1//1

JOT WdZ JOB-194 N^[ 3 <fh_b 1/01 Z[Y_i_ed+ m^_Y^ ]hWdj[Z W YbW_c

Xhek]^j Xo i[l[hWb HBIi (_dYbkZ_d] <bXkhdki GW_eh) WdZ j^ki mWi W

Yedi[gk[dY[ e\ j^[ ieY_Wb effei_j_ed je j^[ Jhe`[Yj+ YWki[Z BWXh_[b

>WdWZWxi i^Wh[ fh_Y[ je Zhef Xo 61-3% _d W b_jjb[ ceh[ j^Wd W cedj^

195 Oi_d] >ecfWii F[n[Yedxi c[j^eZebe]o+ j^[ 8/,ZWo

lebkc[,m[_]^j[Z Wl[hW][ e\ BWXh_[b >WdWZWxi i^Wh[ fh_Y[ WYYekdji \eh j^[

cWha[j lebWj_b_jo j^Wj \ebbem[Z j^[ 3 <fh_b 1/01 Z[Y_i_ed-

196

193
JC=0,L[if-+ 084 (M[Yj_edi 4-3-0-1 WdZ 4-3-0-2)-

194
R-207-

195
JC=1,L[if-+ 0/2 (M[Yj_ed 5-1-4)-

196
JC=0,L[if-+ 081 (M[Yj_ed 4-3-0-1)-



Gabriel Resources et al. v. Romania

L[fbo je >bW_cWdjix L[ifedi[ je Nh_XkdWbxi Kk[ij_edi 08 M[fj[cX[h 1/11

30

<YYehZ_d]bo+ j^[ Nh_XkdWb i^ekbZ cWa[ W \khj^[h WZ`kijc[dj je h[\b[Yj j^[

_cfWYj e\ j^[i[ \WYjehi-197

0/3 Aekhj^+ the S&P/TSX index is not appropriate for valuing the Project

Rights- N^[ >bW_cWdji c_ih[fh[i[dj j^[ [l_Z[dY[+ Wbb[]_d] j^Wj

?h- =khhemi vcW_djW_di j^Wj _j mekbZ X[ Wffhefh_Wj[ je ki[ j^[ Wl[hW][ e\

j^[ M&J.NMR _dZ[n WdZ j^[ GPDM _dZ[nw je lWbk[ BWXh_[b >WdWZW-198

?h- =khhemi kd[gk_leYWbbo ijWj[Z j^Wj j^[ vGPDM DdZ[n _i j^[ Yehh[Yj

_dZ[n \eh [njhWfebWj_d] j^[ cWha[j YWf_jWb_pWj_ed e\ j^[ >ecfWdo \hec

1/00 je 1/02-w199 N^[ >bW_cWdji Z_ih[]WhZ ?h- =khhemix [nfbWdWj_ed j^Wj

ki_d] j^[ Wl[hW][ e\ j^[ M&J.NMR _dZ[n WdZ j^[ GPDM _dZ[n mekbZ edbo

X[ Wffhefh_Wj[ _\ ed[ WYY[fj[Z BWXh_[b >WdWZWxi _d\bWj[Z cWha[j

YWf_jWb_pWj_ed Wi e\ Ekbo 1/009

vDd j^[ NMR BbeXWb BebZ DdZ[n+ Wi e\ 1/00+ j^[ YecfWd_[i ^WZ Wd

Wl[hW][ lWbk[ e\ $3-383 X_bb_ed: j^[ GPDM DdZ[n,,j^[ GPDM DdZ[n

YecfWd_[i ^WZ Wd Wl[hW][ lWbk[ e\ $/-682 X_bb_ed: BWXh_[bxi 8/,ZWo

Wl[hW][ cWha[j YWf ed Ekbo 18+ 1/00+ m^_Y^ m[ e\ Yekhi[ Wh]k[ mWi

_d\bWj[Z+ mWi $1-506 X_bb_ed+ fh[jjo ckY^ [nWYjbo _d X[jm[[d j^[

GPDM WdZ NMR DdZ[n[i-

0/4 A_\j^+ the Claimants fail to subtract the value of Gabriel Canada’s net

assets from its market capitalization on the “last clean date”- Ne lWbk[

j^[ Jhe`[Yj L_]^ji+ >ecfWii F[n[Yed ikXjhWYj[Z BWXh_[b >WdWZWxi YWi^

WdZ YWi^ [gk_lWb[dji \hec _ji cWha[j YWf_jWb_pWj_ed ed j^[ PWbkWj_ed

?Wj[-201 N^[ >bW_cWdji dem WXWdZed j^_i c[j^eZebe]o+ Wh]k_d] j^Wj+

197
N^[ L[ifedZ[dj _i dej _d W fei_j_ed je gkWdj_\o j^[ [nj[dj e\ j^_i el[hijWj[c[dj i_dY[ _j ^Wi

dej X[[d W\\ehZ[Z j^[ effehjkd_jo je fheZkY[ [l_Z[dY[ ed j^_i fe_dj-
198

JC=3,>b-+ 20 (fWhW- 74(X))-
199

CRA Presentation+ 45-
200

201
CL Report I+ 5 (fWhW- 5)-
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X[YWki[ j^[o if[dj YWi^ je cW_djW_d j^[ Jhe`[Yj L_]^ji \hec 1/00 je 1/05+

YWi^ ed ^WdZ i^ekbZ dej X[ Z[ZkYj[Z \hec lWbkWj_ed ZWj[i W\j[h 1/05-202

N^[o Wbie Z[ZkYj edbo OM? 5/ c_bb_ed \hec BWXh_[b >WdWZWxi _dZ[n[Z

cWha[j YWf_jWb_pWj_ed Wi e\ M[fj[cX[h 1/02+ X[YWki[ vBWXh_[b ^WZ _dl[ij[Z

W \khj^[h OM$ 012 c_bb_ed _dje LGB> je cW_djW_d j^[ Jhe`[Yj L_]^ji-w203

0/5 N^[ >bW_cWdjix Wh]kc[dj _i \bWm[Z- N^[ >bW_cWdji fhel_Z[ de [l_Z[dY[

j^Wj j^[ fWoc[dji je LGB> m[h[ _d \WYj if[dj ed cW_djW_d_d] j^[ Jhe`[Yj

L_]^ji-204 @l[d _\ ikY^ [nf[dZ_jkh[i m[h[ [l_Z[dY[Z+ j^[o h[cW_d

_hh[b[lWdj je j^[ Wii[iic[dj e\ j^[ Jhe`[Yj L_]^jix AGP- >ecfWii F[n[Yed

Z[ZkYj[Z YWi^ WdZ YWi^ [gk_lWb[dji ^[bZ Xo BWXh_[b >WdWZW X[YWki[ j^[o

m[h[ i[fWhWj[ \hec j^[ Jhe`[Yj L_]^ji-205 A_dWbbo+ Xo Z[ZkYj_d] actual YWi^

WdZ YWi^ [gk_lWb[dji ^[bZ ed j^[ ZWj[ e\ lWbkWj_ed \hec Wd indexed cWha[j

YWf_jWb_pWj_ed e\ BWXh_[b >WdWZW ed j^Wj ZWj[+ j^[ >bW_cWdji _cfhef[hbo

c_n ^ofej^[j_YWb WdZ WYjkWb lWbk[i-

0/6 D\ Wd _dZ[n[Z lWbk[ e\ BWXh_[b >WdWZW _i W lWb_Z fheno \eh j^[ Jhe`[Yj

L_]^ji (quod non)+ j^[d Wj W c_d_ckc Wbb d[j Wii[ji ([nYbkZ_d] c_d[hWb

fhef[hj_[i) ckij X[ Z[ZkYj[Z \hec _ji cWha[j YWf_jWb_pWj_ed- <i Xej^ >L<

WdZ >ecfWii F[n[Yed Yed\_hc+ Wdo WmWhZ i^ekbZ Z[ZkYj j^[ lWbk[ e\ j^[

Wii[ji dej [nfhefh_Wj[Z+ Wi edbo j^[ c_d[hWb h_]^ji m[h[ Wbb[][Zbo

[nfhefh_Wj[Z-206 <bb ej^[h Wii[ji (dej `kij YWi^) ckij X[ Z[ZkYj[Z \hec j^[

cWha[j YWf_jWb_pWj_ed je o_[bZ W cWha[j [ij_cWj[ e\ j^[ lWbk[ e\ j^[ c_d[hWb

h_]^ji- Cem[l[h+ Z[ZkYj_d] jejWb d[j Wii[ji ([nYbkZ_d] c_d[hWb fhef[hj_[i)

ed BWXh_[bxi XWbWdY[ i^[[j mekbZ dej WYYekdj \eh j^[ h[i_ZkWb lWbk[ e\

LGB>xi bWdZ u m^_Y^ ed j^[ >bW_cWdjix emd YWi[ ^Wi dej X[[d

[nfhefh_Wj[Z WdZ m^_Y^ lWbk[ _i _dYbkZ[Z _d BWXh_[b >WdWZWxi c_d[hWb

202
JC=3,>b-+ 23 (fWhW- 84)-

203
JC=3,>b-+ 26 (fWhW- 0/1(W))-

204
JC=3,>b-+ 26 (\eejdej[ 070)- N^_i Wh]kc[dj _i [if[Y_Wbbo []h[]_eki ]_l[d >bW_cWdjix

effei_j_ed je LecWd_Wxi ZeYkc[dj fheZkYj_ed h[gk[ij h[bWj[Z je j^[i[ ikda Yeiji+ m^_Y^ mWi

Z[d_[Z Xo j^[ Nh_XkdWb \eh bWYa e\ h[b[lWdY[ WdZ cWj[h_Wb_jo- JC=1,L[if-+ 0/7 (fWhW- 108)-
205

CL Report I+ 16 (fWhW- 35)-
206

Tr. 2020+ 023296,04 (=khhemi): Tr. 2020+ 005490,04 (Mf_bb[h)-
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fhef[hj_[i207 u deh Wdo ej^[h lWbk[ j^Wj _dl[ijehi cWo ^Wl[ fbWY[Z ed

BWXh_[b >WdWZW _d WZZ_j_ed je j^[ Jhe`[Yj L_]^ji-208

0/7 <d _dZ[n[Z [ij_cWj[ e\ j^[ lWbk[ e\ j^[ Jhe`[Yj L_]^ji Wj W bWj[h ZWj[ (e.g-+

8 M[fj[cX[h 1/02) i^ekbZ ijWhj m_j^ j^[ lWbk[ e\ j^[ Jhe`[Yj L_]^ji Wj j^[

[Whb_[h ZWj[ (e.g-+ 2 Ekbo 1/01)- <i dej[Z WXel[+ j^[ JWhj_[ix [nf[hji W]h[[

j^Wj BWXh_[b >WdWZWxi cWha[j YWf_jWb_pWj_ed _i ]h[Wj[h j^Wd j^[ lWbk[ e\ j^[

Jhe`[Yj L_]^ji+ i_dY[ j^[ \ehc[h _dYbkZ[i j^[ lWbk[ e\ j^[ d[j Wii[ji j^Wj Wh[

dej Wbb[][Z je ^Wl[ X[[d [nfhefh_Wj[Z- Ne Wle_Z c_n_d] vWYjkWbw WdZ

v^ofej^[j_YWbw lWbk[i+ j^[ d[j Wii[ji ([nYbkZ_d] c_d[hWb fhef[hj_[i) ckij

X[ Z[ZkYj[Z ed j^[ vbWij Yb[Wd ZWj[w+ j^[h[Xo h[cel_d] j^[i[ Wii[ji \hec

j^[ [gkWj_ed Zkh_d] _dZ[nWj_ed- N^[ _dZ[nWj_ed mekbZ j^[d ][j Wffb_[Z edbo

je j^[ lWbk[ e\ j^[ Jhe`[Yj L_]^ji- N^[ Wffb_YWj_ed e\ _dZ[nWj_ed je cWha[j

YWf_jWb_pWj_ed h[ikbji _d _dZ[nWj_ed e\ Wbb Wii[ji (_dYbkZ_d] j^[ kd,

[nfhefh_Wj[Z d[j Wii[ji)+ m^_Y^ cWa[i de i[di[-

0/8 M_nj^+ there is no basis whatsoever for applying an acquisition

premium- <Ygk_i_j_ed fh[c_kci ^Wl[ d[l[h X[[d WmWhZ[Z _d _dj[hdWj_edWb

_dl[ijc[dj WhX_jhWj_ed Wi j^[o Wh[ dej W ijWdZWhZ \[Wjkh[ e\ lWbkWj_ed

WdWboi_i+ WdZ Wh[ edbo `kij_\_[Z m^[d j^[h[ _i WZZ_j_edWb lWbk[ je W Xko[h-209

N^[h[ _i de b[]Wb eh \WYjkWb `kij_\_YWj_ed je _dYehfehWj[ j^[c ^[h[-

00/ @WY^ e\ j^[i[ _iik[i ^Wl[ X[[d Yehh[Yj[Z _d j^[ @nY[b ifh[WZi^[[j fheZkY[Z

Xo >L<+ @n^_X_j CRA-307- N^[ vSummary_1stAltClaimw WdZ

vSummary_2ndAltClaimw jWXi+ fhel_Z[ Wd el[hl_[m WdZ W Z_h[Yj b_d[,

Xo,b_d[ YecfWh_ied e\ j^[ JWhj_[ix h[if[Yj_l[ iY[dWh_ei h[bWj[Z je j^[

>bW_cWdjix \_hij WdZ i[YedZ Wbj[hdWj_l[ YbW_ci-

000 N^[ \kbb \kdYj_edWb_jo e\ j^[ >ecfWii F[n[Yedxi ifh[WZi^[[j _i h[fheZkY[Z

_d j^[ vIndex Calculatorw jWX+ m_j^ WZZ_j_edWb efj_edi Wbbem_d] \eh j^[

Yehh[Yj_ed e\ j^[ >bW_cWdjix [hhed[eki c[j^eZebe]o- Ne ki[ j^[ DdZ[n

>WbYkbWjeh e\ @n^_X_j CRA-307+ j^[ Nh_XkdWb i^ekbZ Yb_Ya ed j^[ vIndex

Calculatorw jWX+ WdZ i[b[Yj9

207
CRA Report II+ 08 (fWhWi- 36,37)-

208
JC=1,L[if-+ 77 (fWhW- 077)-

209
JC=0,L[if-+ 103 (M[Yj_ed 4-3-2)-
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W) W FWij >b[Wd ?Wj[ (Y[bb C94):

X) W PWbkWj_ed ?Wj[ (Y[bb C95):

Y) j^[ vNhW_b_d] 8/,ZWo Peb- Q[_]^j[Z <l]- GWha[j >Wfw eh j^[ vMfej

GWha[j >Wfw Wi e\ j^[ FWij >b[Wd ?Wj[ (Y[bb C97):

Z) j^[ Z[ZkYj_ed e\ v>Wi^ WdZ @gk_lWb[djiw eh vH[j <ii[ji+ [nYb-

G_d[hWb Jhef[hj_[iw (Y[bb C90/):

[) m^[j^[h j^_i Z[ZkYj_ed eYYkhi Wj j^[ v=[]_dd_d]w eh v@dZw e\

_dZ[nWj_ed (Y[bb C901):

\) m^[j^[h je Wffbo Wd WYgk_i_j_ed fh[c_kc+ v/%w eh v24%w (Y[bb

C915): WdZ

]) m^_Y^ _dZ[n je Wffbo (eh YecX_dWj_ed j^[h[e\) (Y[bbi >921 j^hek]^

>924)-

001 N^[ h[ikbj _i WkjecWj_YWbbo YWbYkbWj[Z edY[ Wbb efj_edi Wh[ i[b[Yj[Z-

002 Dd j^[ vGBU Balance Sheet Itemsw jWX+ >L< fhel_Z[i gkWhj[hbo BWXh_[b

>WdWZW XWbWdY[ i^[[j ZWjW Xo b_d[ _j[c \eh j^[ f[h_eZ \hec 20 GWhY^ 1/00

j^hek]^ 20 ?[Y[cX[h 1/10- N^[i[ ZWjW Wh[ jWa[d \hec BWXh_[b >WdWZWxi

fkXb_Y Z_iYbeikh[i+ WdZ ikffb[c[dj ZWjW \hec 1/00 je 1/06 Wbh[WZo _d j^[

h[YehZ (gkWhj[hbo ZWjW \eh K0,K1 1/00 WdZ K0,K2 1/06+ WdZ WddkWb ZWjW

\eh 1/00,1/05)-210 N^[i[ ZWjW Wh[ ki[Z je Yecfkj[ ZWjW fh[i[dj[Z _d j^[

vB=O JkXb_Y GWha[j >Wfw jWX ed v>Wi^ WdZ @gk_lWb[djiw WdZ vH[j <ii[j+

[nYb- G_d[hWb Jhef[hj_[iw-

003 Dd j^[ vGBU Public Market Capw jWX+ >L< fh[i[dji gkWhj[hbo ZWjW \eh

j^[ f[h_eZ \hec 20 GWhY^ 1/00 j^hek]^ 20 ?[Y[cX[h 1/10 \eh BWXh_[b

>WdWZW >Wi^ WdZ @gk_lWb[dji+ H[j <ii[ji ([nYbkZ_d] c_d[hWb fhef[hj_[i)+

WdZ BWXh_[b >WdWZW cWha[j YWf_jWb_pWj_ed (ifej WdZ jhW_b_d] 8/,ZWo

lebkc[,m[_]^j[Z Wl[hW][)- N^_i jWX Wbie fh[i[dji ZWjW ed BWXh_[b

>WdWZWxi fkXb_Y cWha[j YWf_jWb_pWj_ed+ b[ii YWi^ WdZ [gk_lWb[dji (\eh Xej^

j^[ ifej cWha[j YWf_jWb_pWj_ed WdZ j^[ jhW_b_d] 8/,ZWo lebkc[,m[_]^j[Z

Wl[hW][ cWha[j YWf_jWb_pWj_ed)+ WdZ BWXh_[b >WdWZWxi fkXb_Y cWha[j

210
M[[ @n^_X_ji CRA-43 j^hek]^ CRA-53-
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YWf_jWb_pWj_ed+ b[ii d[j Wii[ji+ [nYbkZ_d] c_d[hWb fhef[hj_[i (\eh Xej^ j^[

ifej cWha[j YWf_jWb_pWj_ed WdZ j^[ jhW_b_d] 8/,ZWo lebkc[,m[_]^j[Z

Wl[hW][ cWha[j YWf_jWb_pWj_ed)-

004 Dd j^[ vCAD-USD FXw jWX+ >L< fh[i[dji ZWjW ed j^[ >WdWZ_Wd ZebbWh,

OM? [nY^Wd][ hWj[ \eh [WY^ Xki_d[ii ZWo \hec 0 EWdkWho 0885 j^hek]^ 20

<k]kij 1/11- N^[i[ ZWjW _dYbkZ[ ZWjW kf je 01 IYjeX[h 1/06 Wbh[WZo _d j^[

h[YehZ+211 ikffb[c[dj[Z Xo ZWjW \hec =beecX[h] \eh ZWj[i W\j[h 01

IYjeX[h 1/06-

005 Dd j^[ v90-day Vol. W. Avg. Mkt Capw jWX+ >L< h[fheZkY[i ZWjW Wbh[WZo

_d j^[ h[YehZ ed BWXh_[b >WdWZWxi fkXb_Y cWha[j YWf_jWb_pWj_ed WdZ jhWZ[Z

lebkc[ \eh [l[ho jhWZ_d] ZWo \hec 0 EWdkWho 1/// j^hek]^ 2/ <fh_b

1/11-212 N^[i[ ZWjW Wh[ ki[Z je YWbYkbWj[ j^[ vB=O jhW_b_d] 8/,ZWo lebkc[,

m[_]^j[Z Wl[hW][ cWha[j YWf-w

4.2 The Claimants Incorrectly Calculate Their Alleged Losses for

Their First Alternative Claim

006 <i [nfbW_d[Z WXel[+ j^[ >bW_cWdjix Wbb[][Z beii[i \eh j^[_h \_hij Wbj[hdWj_l[

YbW_c Wh[ OM? 045 c_bb_ed \eh j^[ Jhe`[Yj+ 213

214

007 <iikc_d] j^[ Nh_XkdWb m[h[ je WYY[fj j^[ ki[ e\ _dZ[nWj_ed e\ j^[ lWbk[ e\

j^[ Jhe`[Yj L_]^ji XWi[Z ed fkXb_Y cWha[j YWf_jWb_pWj_ed+ j^[ >bW_cWdjix

Wbb[][Z beii[i+ ki_d] W jhW_b_d] 8/,ZWo lebkc[,m[_]^j[Z Wl[hW][ e\ BWXh_[b

>WdWZWxi cWha[j YWf_jWb_pWj_ed ed 2 Ekbo 1/01 Wi W ijWhj_d] fe_dj (c_dki

j^[ OM? 027 c_bb_ed _d d[j Wii[ji ^[bZ ed j^Wj ZWj[) WZ`kij[Z Xo j^[ GPDM

_dZ[n Wi e\ 8 M[fj[cX[h 1/02+ mekbZ Wcekdj je OM? 334 c_bb_ed-

211
M[[ CRA-10-

212
M[[ C-2991+ jWX v>,175/-/3w-

213
CRA Presentation+ 2/-

214
CRA Presentation+ 70-
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>bW_cWdjix<bb[][Z Feii[i \eh A_hij <bj[hdWj_l[ >bW_c (_\ _dZ[nWj_ed WYY[fj[Z)

NhW_b_d] 8/,ZWo Peb- Q[_]^j[Z <l]- GWha[j >Wf Wi e\ /2,Ekb,01 OM? 744 c_bb_ed

, F[ii9 H[j <ii[ji+ [nYb- G_d[hWb Jhef[hj_[i+ f[h B=O
=WbWdY[ M^[[j Wi e\ /2,Ekb,01

(OM? 027 c_bb_ed)

PWbk[ e\ Jhe`[Yj L_]^ji Wi e\ /2,Ekb,01 OM? 606 c_bb_ed

PWbk[ e\ Jhe`[Yj L_]^ji <Z`kij[Z Xo GPDM BbeXWb Ekd_eh BebZ
G_d_d] DdZ[n Wi e\ /8,M[f,02 (_dZ[n[Z h[bWj_l[ je /2,Ekb,01)

OM? 334 c_bb_ed

4.3 The Claimants Incorrectly Calculate Their Alleged Losses for

Their Second Alternative Claim

008 N^[ >bW_cWdjix Wbb[][Z beii[i Wh[ j^[ iWc[ Wi \eh j^[_h \_hij Wbj[hdWj_l[

YbW_c+ OM? 045 c_bb_ed \eh j^[ Jhe`[Yj+

01/ Oi_d] j^[ iWc[ c[j^eZebe]o Wi WXel[+ Xkj m_j^ W ZWj[ e\ Xh[WY^ e\

3 EWdkWho 1/06 (j^[ ZWj[ ed m^_Y^ LecWd_W ikXc_jj[Z j^[ dec_dWj_ed \_b[

je OH@M>I)+215 j^[ Wbb[][Z beii[i \eh j^[ >bW_cWdjix i[YedZ Wbj[hdWj_l[

mekbZ X[ OM? 236 c_bb_ed _\ _dZ[nWj_ed e\ fkXb_Y cWha[j YWf_jWb_pWj_ed _i

WYY[fj[Z-

>bW_cWdjix<bb[][Z Feii[i \eh M[YedZ <bj[hdWj_l[ >bW_c (_\ _dZ[nWj_ed WYY[fj[Z)

NhW_b_d] 8/,ZWo Peb- Q[_]^j[Z <l]- GWha[j >Wf Wi e\ /2,Ekb,01 OM? 744 c_bb_ed

, F[ii9 H[j <ii[ji+ [nYb- G_d[hWb Jhef[hj_[i+ f[h B=O
=WbWdY[ M^[[j Wi e\ /2,Ekb,01

(OM? 027 c_bb_ed)

PWbk[ e\ Jhe`[Yj L_]^ji Wi e\ /2,Ekb,01 OM? 606 c_bb_ed

PWbk[ e\ Jhe`[Yj L_]^ji <Z`kij[Z Xo GPDM BbeXWb Ekd_eh BebZ
G_d_d] DdZ[n Wi e\ /3,EWd,06 (_dZ[n[Z h[bWj_l[ je /2,Ekb,01)

OM? 236 c_bb_ed

215
Supra+ fWhW- 74-
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L[if[Yj\kbbo ikXc_jj[Z+

08 M[fj[cX[h 1/11

Aeh WdZ ed X[^Wb\ e\ LecWd_W

F<FDP@ F??J

P[_`e C[_iaWd[d >h[d]k�W F[WkW
GWjj^_Wi MY^[h[h <dZh[[W M_ckb[iYk
FehhW_d[ Z[ B[hc_do F_b_WdW ?[WYed[iYk
>^h_ijef^[ Bk_X[hj Z[ =hk[j >eh_dW N�dWi[
=Wfj_ij[ L_]WkZ[Wk <dZhW MeWh[,A_bWjel
@c_b_[ GY>edWk]^[o
<Zh_[d >Wd_l[j


