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1 INTRODUCTION 

1 In accordance with the letter of the Secretary of the Tribunal dated 20 

July 2016, Romania (the “Respondent”) hereby submits its observations 

regarding the Request for Provisional Measures submitted on 16 June 

2016 (the “Claimants’ First Request”) by Gabriel Resources Ltd. and 

Gabriel Resources (Jersey) Ltd. (collectively “Gabriel” or the “Claim-

ants”) (with the Respondent, the “Parties”).  

2 On 28 July 2016, the Claimants filed a Second Request for Provisional 

Measures and Request for Emergency Temporary Provisional Measures.  

This submission does not address that request and the Respondent re-

serves its rights to respond thereto.   

3 The Claimants’ First Request seeks access to and use of confidential and 

classified documents for purposes of this arbitration. The Claimants re-

quest in relevant part that the Tribunal: 

“… recommend that Romania … consent to permit Claimants un-

restricted access to and use of the documents and information that 

are in the custody of the project company Roşia Montană Gold 

Corporation S.A. (‘RMGC’) but that are subject to obligations of 

confidentiality, including obligations arising from the Romanian 

laws governing classified information (the ‘Confidential and Clas-

sified Documents’).”1 

4 The Respondent does not dispute the Claimants’ right to due process in 

this arbitration, including its right to access and adduce the evidence rel-

evant to its claims, in accordance with, and subject to the terms of the 

applicable BITs, the ICSID Rules and the ICSID Convention.2   

                                                   
1
 Claimants' First Request, p. 1 (para. 2). In the interests of consistency, the Respondent also 

refers in this submission to the “Confidential and Classified Documents” as defined by the 

Claimants above. As explained below, it is not clear to what extent this category of documents 

is broader than or equal to the documents listed at Exhibit C-20.  See infra para. 49. 

2
 Claimants' First Request, p. 20 (para. 42). 
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5 The Respondent also acknowledges the well-established rule of interna-

tional law that a State cannot rely on its own domestic law to avoid com-

pliance with its international obligations.  The rule is reflected, inter alia, 

in Article 27 of the Vienna Convention on the Law of Treaties (the 

“VCLT”), which provides that a State “may not invoke the provisions of 

its internal law as justification for its failure to perform a treaty.”3  

6 However, it does not result from this rule that the Respondent is required 

to provide access to and use of classified information.  Indeed, Romania 

is entitled to invoke the exceptions to disclosure obligations, which are 

established expressly in the Canada-Romania BIT.  Specifically, that BIT 

provides that “[n]othing in this Agreement shall be construed to require a 

Contracting Party to furnish or allow access to information the disclosure 

of which would … be contrary to the Contracting Party’s law protecting 

Cabinet confidences…”.4  Similarly, Annex C(I) to the BIT provides that 

the “tribunal shall not require a Contracting Party to furnish or allow ac-

cess to information the disclosure of which would… be contrary to the 

Contracting Party’s law protecting Cabinet confidences...”.5 

7 Where the English version of these provisions of the BIT refers to 

“Cabinet confidences,” the Romanian version of the BIT uses the terms 

“informaţiilor clasificate,” which mean “classified information.”6  The 

BIT cannot therefore be construed to require Romania to furnish or allow 

access to information the disclosure of which would be contrary to the its 

                                                   
3
 United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, 

Treaty Series, vol. 1155, p. 332 et seq., Art. 27, Vienna Convention on the Law of Treaties, 23 

May 1969, at Exhibit RLA-1. 

4
 Canada-Romania BIT, at Exhibit C-1, p. 21, Art. XVII(7) (emphasis added). 

5
 Canada-Romania BIT, at Exhibit C-1, p. 26, Annex C(I), Art. 7.  Furthermore, Arti-

cle XVII(6)(a) and Article 7 of Annex C(I) provide that Romania cannot be required “to fur-

nish or allow access to information the disclosure of … which it determines to be contrary to 

its essential security.”   Documents whose disclosure would be contrary to Romania’s security 

correspond to classified documents.  See infra n. 6. 

6
 The law defines “infomaţii clasificate” as “any information… of interest for the national 

security.” See original version and English translation of Classified Information Law, at Ex-

hibit C-24, p. 3, Art. 15(b). 
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domestic laws regarding classified information. Stated differently, Roma-

nia cannot be required to produce or allow access to classified documents 

for purposes of this arbitration.  

8 Thus, it is clear under the terms of the BIT that, for classified documents 

to be used and accessed for purposes of this arbitration, they will first 

need to be declassified.7  

9 Furthermore, Romania is entitled to require that the declassification 

process be organized in a manner that is in accordance with mandatory 

Romanian law.  Indeed, contrary to the Claimants’ allegations, an order of 

provisional measures is not warranted in this case – or is, at a minimum, 

premature.  Not only are the conditions for such an order not met, but 

also this is not a matter of interim relief in the first place, but rather a 

preliminary issue of defining the scope of, and organizing the access and 

use of, documents that may be relevant and material to the outcome of 

the case but that have been classified in accordance with Romanian law.   

10 Like the Claimants (and their counsel), counsel to Romania does not have 

access to the Confidential and Classified Documents.  It is thus in the 

same position as the Claimants and also requires access to and use of 

these documents insofar as they are relevant and material to this arbitra-

tion and as is permissible under Romanian law.  Accordingly, it would be 

utterly unjust for the Tribunal to grant the Claimants’ request in a manner 

that would not ensure that the Respondent’s counsel is provided with 

equal right to access and use of the Confidential and Classified Docu-

ments.   

11 The Respondent thus is prepared to cooperate with the Claimants with 

respect to organizing access to and use of documents relevant to this arbi-

tration and has actively taken steps in order to do so.  The Claimants’ 

indications that the Respondent has not “engaged” with them on this sub-

ject are misplaced, since the Respondent has repeatedly indicated to them 

                                                   
7
 See infra Section 4.  
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that it was trying to find the best way to address this issue.8  It is therefore 

regrettable that the Claimants have raised this issue via an order of provi-

sional measures instead of seeking to resolve it via cooperation with the 

Respondent.   

12 It is for these reasons and as explained below that the Respondent objects 

to the Claimants’ request for provisional measures and requests that the 

Tribunal permit the Confidential and Classified Documents to be re-

viewed and declassified in accordance with Romanian law.  As the 

Claimants note, non-compliance with the applicable laws and regulations 

is subject to strict criminal sanctions.9   

13 Several parties will necessarily be involved in the Parties’ obtaining 

access to and use of the Confidential and Classified Documents for the 

purposes of this arbitration.   

14 First, RMGC, which is not a party to this arbitration, will nevertheless 

play an important role in the Parties’ access to and use of the documents 

relevant to the arbitration.  RMGC, which was incorporated in 1997, is 

for 80.69% owned by Gabriel and, for the remaining 19.31%, owned by 

Romania via Minvest Roșia Montană S.A.10    

15 Second, the National Agency for Mineral Resources (“NAMR”) is the 

Romanian governmental agency responsible for managing Romania’s 

                                                   
8
 Claimants' First Request, p. 2 (para. 3). 

9
 Claimants' First Request, p. 4 (para. 9); see also National Standards for the Protection of 

Classified Information, at Exhibit C-14, p. 78, Art. 338 et seq.; Classified Information Law, 

at Exhibit C-24, p. 9, Art. 31(4); Government Decision No. 781/2002 on the Protection of 

Work Secret Information, published in Official Gazette Part I, No. 575, dated Aug. 5, 2002 

dated 5 August 2002, at Exhibit C-10, p. 3, Art. 12. 

10
 See Claimants' Request for Arbitration, p. 2 (para. 3).  Until 2013, this 19.31% share of 

RMGC was held by “Compania Nationala a Cuprului, Aurului si Fierului Minvest Deva S.A.” 

(or “Minvest Deva National Copper, Gold and Iron Company S.A.”), a state-owned company 

established in 1998. Minvest Rosia Montana S.A. resulted from the reorganization of Minvest 

Deva and was established by government decision in 2013.  Together these companies are 

referred to as “Minvest.”  
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mineral resources and licenses.11  In May 2005, RMGC and NAMR con-

cluded a contract whereby RMGC agreed to keep in its custody and store 

certain classified documents, including documents relating to the Roșia 

Montană project (the “Storage Contract”).12  The documents held by 

RMGC pursuant to this contract (and any other confidential and classi-

fied documents that RMGC holds in its custody) have been kept in a list 

which RMGC is required to update annually (the “Registry”).13  NAMR 

issued 73 documents listed therein.14   

16 Third, Minvest, while also is not a party to the arbitration, is a relevant 

actor as noted above.  According to the Registry, Minvest issued 35 of the 

documents listed therein and may have thus also been the entity which 

classified those documents.15  Its consent would thus be necessary to de-

classify those documents.16   

17 Fourth, a number of entities other than RMGC, NAMR and Minvest 

appear to have issued documents listed in the Registry.17  Insofar as these 

other entities also classified those documents, they are the entities com-

petent to declassify them.   

                                                   
11

 See also Claimants' Request for Arbitration, p. 6 (para. 15). 

12
 As explained below, NAMR has requested and RMGC has agreed to the declassification of 

this contract. See also National Standards for the Protection of Classified Information, at 

Exhibit C-14, p. 6, Art. 7 (requiring entities that hold classified documents to keep inventory 

lists thereof); see also Government Decision No. 781/2002 on the Protection of Work Secret 

Information, published in Official Gazette Part I, No. 575, dated Aug. 5, 2002 dated 5 August 

2002, at Exhibit C-10, Art. 3 (requiring separate registry of work secret documents). 

13
 Gabriel has produced two versions of this list, dated 15 May 2015 and 22 July 2016.  See 

RMGC Registry dated 15 May 2015, at Exhibit C-20 and Updated RMGC Registry dated 22 

July 2016, at Exhibit C-20 (as resubmitted) 

14
 See e.g. documents numbered 2, 3 and 8 in Updated RMGC Registry dated 22 July 2016, at 

Exhibit C-20 (as resubmitted) 

15
 See e.g. documents numbered 1, 4, 6, and 46 in Updated RMGC Registry dated 22 July 

2016, at Exhibit C-20 (as resubmitted). 

16
 See infra para. 72. 

17
 See e.g. documents numbered 5, 9, 12 and 18 in Updated RMGC Registry dated 22 July 

2016, at Exhibit C-20 (as resubmitted). 
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18 Two other governmental entities are involved in questions relating to 

classified documents.  Both the Romanian National Registry Office for 

Classified Information (“ORNISS”) and the Romanian Intelligence Ser-

vice (“RIS”) are involved in the coordination and control of the protec-

tion of classified information and the declassification of state secret doc-

uments.18  ORNISS also coordinates and oversees, for instance, the issu-

ance of security clearances to specific individuals for access to classified 

documents.19  Furthermore, the RIS oversees the transportation of classi-

fied correspondence throughout Romania.20  

19 This submission is divided into five main sections.  The first section 

recounts the chronology of events relevant to the issue of access to and 

use of the Confidential and Classified Documents and leading up to this 

submission (Section 2).  Second, the Respondent explains why the scope 

of the Claimants’ request is unclear (Section 3). Third, it describes the 

legal regime applicable to the Confidential and Classified Documents and 

explains why it will be necessary for those documents to be declassified 

in order for them to be accessed and used in this arbitration (Section 4).  

Fourth, the Respondent demonstrates why the Claimants’ First Request 

does not meet the conditions for an order of provisional relief (Section 

5).  Finally, the Respondent proposes next steps for going forward (Sec-

tion 6).  

  

                                                   
18

 See National Standards for the Protection of Classified Information, at Exhibit C-14, p. 2 

et seq., Art. 3 (referring to the institutions charged with the coordination and control of the 

measures for the protection of classified information); see also Classified Information Law, at 

Exhibit C-24, Arts. 6(1) and 34 et seq. (regarding role of the RIS). 

19
 See e.g. National Standards for the Protection of Classified Information, at Exhibit C-14, 

p. 35, Art. 141 and 199. 

20
 Government Decision No. 1349/2002 on the Collection, Transportation, Distribution and 

Protection of Classified Correspondence on Romanian Territory, published in Official Gazette 

Part I, No. 909, dated Dec. 13, 2002, as last consolidated on Feb. 22, 2016 dated 22 February 

2016, at Exhibit C-25, Art. 1 et seq. 
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2 RELEVANT FACTUAL BACKGROUND  

20 The Claimants have commenced this arbitration and complained of not 

being able to access and use certain documents relevant thereto even 

though they are themselves responsible for this situation.  

21 On 14 September 2007, Mr Bogdan Gabudeanu, the then president of 

NAMR wrote to Mr Bogdan Olteanu, the then president of the Romanian 

Parliament, and described the “special interest” that the Roșia Montană 

project presented to the Romanian people, NGOs and the media.21  He 

referred to the contractual and statutory confidentiality provisions gov-

erning the concession licenses and related documentation and noted that 

RMGC’s consent was necessary to render public these documents.  

Mr Gabudeanu also described the classified nature of these documents 

and indicated that NAMR would “take all necessary diligences in order 

to declassify the concession deeds…” 

22 On 18 September 2007, Mr Gabudeanu wrote to Mr Alan Hill, the 

President & CEO of Gabriel and RMGC, to request to meet regarding the 

possible declassification of the Project documentation as well as 

RMGC’s consent to waive the confidentiality restrictions thereto.22  

23 On 27 November 2007, RMGC denied NAMR’s request, indicating that 

“several arguments of legal, contractual, and good practices nature… 

prevent[ed] the provision of the documents and information requested in 

relation to the Roșia Montană License to public and mass media.”23  It 

thus added that RMGC “may not agree with the declassification and/or 

release of confidentiality in relation to these documents/information…”   

24 Moreover, as explained below, RMGC has recently, on 26 July 2016, 

refused to comply with NAMR’s request that RMGC hand over the Con-

fidential and Classified Documents for purposes of declassification. 

                                                   
21

 Letter from NAMR to Romanian Parliament dated 14 September 2007, at Exhibit R-1. 

22
 Letter from NAMR to Gabriel and RMGC dated 18 September 2007, at Exhibit R-2. 

23
 Letter from Gabriel and RMGC to NAMR dated 27 November 2007, at Exhibit R-3.  
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25 Accordingly, as a result of RMGC’s refusal, the Confidential and 

Classified Documents were not declassified at the time.   

26 Nearly eight years later, on 21 July 2015, the Claimants filed their 

Request for Arbitration and raised the issue of access to documents.  

They indicated that “many of the core documents relating to the Project 

and Gabriel’s investments in Romania” were subject to a “confidentiali-

ty/secrecy regime…”24  Notably, they did not define the exact scope of 

these “core documents,” including the identity of their custodian(s) and 

the nature of those documents (confidential and/or classified and, if the 

latter, subject to which type of classification).   The Claimants further 

affirmed that they “trust[ed] that Romania w[ould] agree to address this 

matter promptly upon commencement of this arbitration…”25   

27 Since receipt of the Request for Arbitration, the Respondent has actively 

studied how to address this issue,26 which also affected it, since counsel 

for the Respondent did not (and still today does not) have access to clas-

sified or confidential documents relevant to this arbitration.  Romania 

thus explored ways in which such documents could be made accessible to 

and used by both Parties, as well as the Tribunal and other individuals 

involved in this arbitration.  In particular, Romania considered whether it 

would be possible to access and use these documents for the purposes of 

this arbitration, without declassifying them.   

28 Counsel for the Respondent and Romanian governmental agencies met 

on numerous occasions to discuss this issue, including as listed below: 

- 12 January 2016 – meeting with the representatives of NAMR; 

- 18 January 2016 – meeting with the representatives of Ministry of 

Culture and the National Institute for Heritage; 

                                                   
24

 Claimants' Request for Arbitration, p. 25 (para. 63). 

25
 Claimants' Request for Arbitration, p. 25 (para. 63). 

26
 The Respondent informed counsel for the Claimants on several occasions that it was seek-

ing to find a solution to this issue and thus contests their claims that it did “not engage” with 

them on this subject.  Claimants' First Request, p. 5 (para. 12) and p. 19 (para. 41). 
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- 19 February 2016 – meeting with the representatives of NAMR; 

- 4 March 2016 –  meeting with the representatives of NAMR; 

- 13 May 2016 – meeting with the representatives of NAMR; 

- 16 May 2016 – meeting with the representatives of NAMR and the 

Ministry of Public Finance; 

- 24 May 2016 – meeting with the representatives of NAMR and the 

Ministry of Public Finance; 

- 8 June 2016 – meeting with the representatives of the Ministry of 

Public Finance; 

- 30 June 2016 – meeting with the representatives of NAMR; 

- 4 July 2016 – meeting with the representatives of NAMR, the Chan-

cellery of the Prime Minister, the General Secretariat of the Govern-

ment and the Ministry of Public Finance; 

- 6 July 2016 – meeting with the representatives of NAMR; 

- 12 July 2016 – meeting with the representatives of NAMR; 

- 13 July 2016 – meeting with the representatives of NAMR; 

- 22 July 2016 – meeting with the representatives of RIS and the Minis-

try of Public Finance; 

- 27 July 2016 – meeting with the representatives of ORNISS and the 

Ministry of Public Finance; and, 

- 28 July 2016 – meeting with the representatives of NAMR. 

29 In October 2015, the Claimants and RMGC wrote to NAMR regarding 

the need for a declassification of documents.  On 2 October 2015, Gabriel 

wrote to NAMR and requested the “declassification of the documentation 

relating to the Project” for purposes of this arbitration.27  Shortly thereaf-

ter, on 30 October 2015, RMGC wrote to NAMR and, referring to Gabri-

                                                   
27

 Letter from Gabriel Resources Ltd. to NAMR dated 2 October 2015, at Exhibit C-22; see 

also Claimants' First Request, p. 27 (para. 60).   
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el’s letter dated 2 October 2015, indicated that it “consent[ed] to the de-

classification of the documents at issue.”28   

30 These letters confirm the Claimants’ (and RMGC’s) understanding that 

the only manner in which the Confidential and Classified Documents 

could be used in this arbitration is subsequent to their declassification in 

accordance with Romanian law.  Indeed, neither Gabriel nor RMGC sug-

gested that those documents might be made available and used in the 

arbitration despite their classified nature.  As explained below, it will 

indeed be necessary to declassify the Confidential and Classified Docu-

ments in accordance with Romanian law in order for the Parties to access 

and use them for the purposes of this arbitration.29     

31 On 16 June 2016, five days prior to the Tribunal’s formal constitution, 

the Claimants filed their First Request, in which they provided more de-

tail regarding the scope of the documents at issue.30 

32 Since receipt of the Claimants’ First Request, the Respondent has sought 

to determine the most effective manner to address this issue and has tak-

en numerous steps in that regard.  As indicated above, counsel for the 

Respondent and Romanian governmental agencies have met on numerous 

occasions since 16 June 2016 to discuss this issue.31 

33 On 23 June 2016, NAMR wrote to RMGC to request an updated version 

of the Registry, of which the Claimant provided a version dated 15 May 

2015 with its First Request.32  As indicated above, RMGC is required to 

provide an updated version of this Registry to NAMR annually.33 

                                                   
28

 Letter from RMGC to NAMR dated 30 October 2015, at Exhibit C-23. The two October 

2015 letters to NAMR did not describe the exact scope and/or custodian(s) of the documents 

to which Gabriel referred and for which it sought declassification.   

29
 See infra paras. 70 et seq. 

30
 See supra para. 3; see also Registry, Exhibit C-20. 

31
 See supra para. 28. 

32
 Letter from NAMR to RMGC dated 23 June 2016, at Exhibit R-4; Registry, Exhibit C-20. 

33
 See supra para. 15. 
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34 On 6 July 2016, NAMR representatives met with RMGC representatives 

to discuss the documents held by RMGC relating to the Project.  The 

NAMR representatives reiterated their request for an updated version of 

the Registry and asked for a more detailed description of each document 

listed therein, which RMGC agreed to provide. 

35 By letter dated 14 July 2016, NAMR confirmed to RMGC that it had 

considered its October 2015 request to declassify the documents relating 

to the Roșia Montană and Bucium Licenses.34  It reminded RMGC that it 

was, however, competent to declassify only the documents initially clas-

sified by NAMR and confirmed that it would undertake that review for 

purposes of declassification.35 

36 On 22 July 2016, RMGC responded to NAMR’s request of 23 June and 

provided an updated version of the Registry.36  It indicated that the updat-

ed version of the Registry included newly-classified documents and ex-

cluded documents that had been declassified.  RMGC also indicated that 

the updated table included further details regarding the documents. This 

updated Registry comprises 491 documents – a number much lower than 

the 785 documents listed in the prior version of the Registry dated 15 

March 2015.37 

37 That same day, NAMR sent two letters to RMGC.  In the first letter,  

NAMR advised RMGC that, in view of this arbitration, it was necessary 

to declassify documents relating to the Roșia Montană and Bucium Pro-

jects.  NAMR furthermore sought clarification regarding the reasons for 

                                                   
34

 In 1999, NAMR granted an exploration license to Minvest covering the Bucium area locat-

ed near Roșia Montană.  See Claimants' Request for Arbitration, p. 7 (para. 21). 

35
 Letter from NAMR to RMGC dated 14 July 2016, at Exhibit R-5. 

36
 Letter from RMGC to NAMR dated 22 July 2016, at Exhibit R-6 attaching Updated 

RMGC Registry dated 22 July 2016, at Exhibit C-20 (as resubmitted).  This letter also 

included a version of the updated Registry with documents relating solely to the Roșia Mon-

tană License.  See Exhibit R-7 and infra n. 56. 

37
 See Updated RMGC Registry dated 22 July 2016, at Exhibit C-20 (as resubmitted).  
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the classification of the Storage Contract, since this contract had been 

classified by RMGC.38 

38 In its second letter dated 22 July, NAMR requested that RMGC provide 

by 27 July 2016 “all of the original documents related to the Exploitation 

Concession License no. 47/199 regarding the Roșia Montană perimeter 

and the Exploration Concession License no. 218/1999 on Bucium perim-

eter in view of the declassification and … send them to the headquarters 

of the National Agency for Mineral Resources…”39  In making this re-

quest, NAMR invoked Article 13 of Norms to the Mining Law, which 

provides in relevant part that archive holders “are obligated to hand over 

to NAMR the items subject to the [storage contracts]…. without the pos-

sibility to invoke a right to retain them…”40  

39 By a response dated 26 July 2016, RMGC denied that NAMR had the 

right to request the documents subject to the Storage Contract and con-

cluded that “NAMR’s request to have the Documentation handed over to 

it, albeit on a temporary basis and for declassification purposes, as long 

as RMGC has the right to hold it, is not legally grounded.”41  RMGC 

contended that, by virtue of the Storage Contract, it could not provide the 

documents to NAMR until the termination of the relevant licenses.   

40 RMGC nevertheless affirmed that NAMR could “proceed in full compli-

ance, with the law, to take declassification decision…”42  However, as 

explained below, documents may only be declassified by the governmen-

tal agency that classified them and only after their physical review there-

of.43    

                                                   
38

 Letter from NAMR to RMGC dated 22 July 2016, at Exhibit R-8. 

39
 Letter from NAMR to RMGC dated 22 July 2016, at Exhibit R-9. 

40
 See Norms, at Exhibit C-12, p. 4, Art. 13. 

41
 Letter from RMGC to NAMR dated 26 July 2016, at Exhibit R-10, p. 1. 

42
 Letter from RMGC to NAMR dated 26 July 2016, at Exhibit R-10, p. 2. 

43
 See infra para. 72. 
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41 By a second letter dated 26 July, RMGC agreed to the declassification of 

the Storage Contract and requested that NAMR give its consent thereto,44 

which NAMR confirmed on 29 July 2016.45 

42 By letter dated 28 July 2016, NAMR wrote to a company called 

“CEPROMIN S.A.,” which also appears in the Registry, regarding the 

declassification of certain documents related to the Roșia Montană Li-

cense No. 47/1999 which Cepromin had classified.46  It requested that 

Cepromin declassify those documents “as a matter of urgency” and send 

them to NAMR.  Cepromin agreed to declassify the documents in ques-

tion on 2 August.47 

43 On 29 July 2016, the President of NAMR ordered the declassification of 

the Roșia Montană License, its annexes, and addenda. 48  On 1 August 

2016, NAMR sent this order to RMGC and requested that it physically 

remove the classification markings on the counterparts of the documents 

in question which are in RMGC’s possession.49 

                                                   
44

 Letter from RMGC to NAMR dated 26 July 2016, at Exhibit R-11. 

45
 Letter from NAMR to RMGC dated 29 July 2016, at Exhibit R-12. 

46
 Letter from NAMR to Cepromin dated 28 July 2016, at Exhibit R-13. 

47
 Letter from Cepromin to NAMR dated 2 August 2016, at Exhibit R-14. 

48
 NAMR Order regarding the declassification of work secret documents relating to the Rosia 

Montana License dated 29 July 2016, at Exhibit R-15. 

49
 Letter from NAMR to RMGC dated 1 August 2016, at Exhibit R-16. 



Gabriel Resources et al. v. Romania  and LEAUA & ASOCIATII 

Respondent’s Observations on Claimants’ Request for Provisional Measures  3 August 2016 

14 

 

3 THE SCOPE OF THE CLAIMANTS’ REQUEST IS UN-

CLEAR 

44 Since receiving further specifics in the Claimants’ First Request, Re-

spondent has taken steps towards obtaining access to and use of the Con-

fidential and Classified Documents.  Nevertheless, the scope of the doc-

uments referred to by the Claimants in their First Request is unclear.   

45 The Claimants request access to and use of the Confidential and Classi-

fied Documents...,”50  which they define as the “documents and infor-

mation that are in the custody of the project company [RMGC] but that 

are subject to obligations of confidentiality including obligations arising 

from the Romanian laws governing classified information…”51 

46 Separately, the Claimants affirm that RMGC keeps a registry of all 

classified documents in its custody: 

“As required by the laws and regulations described above, RMGC 

archives separately all the documents in its custody that contain 

data and information regarding mineral resources, and maintains a 

registry of those documents containing information classified as 

work secret.  The RMGC Classified Information Registry, which 

was last updated as of March 25, 2015, list 785 documents.”52 

47 The Claimants in turn provided this list of 785 documents as Exhibit C-

20 (the “Registry”).53 

48 These passages from the Claimants’ First Request beg the following 

questions.   

                                                   
50

 Claimants' First Request, p. 28 (para. 64, first bullet point). 

51
 Claimants' First Request, p. 1 (para. 2). 

52
 Claimants' First Request, p. 12 (para. 27). 

53
 The Claimants subsequently provided an updated version of this list. See supra para. 15 

and Updated RMGC Registry dated 22 July 2016, at Exhibit C-20 (as resubmitted). 
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49 First, it is unclear to what extent the “Confidential and Classified 

Documents” encompass documents additional to those listed in the Reg-

istry (whether it be the original or the updated version thereof).  Stated 

differently, it is unclear whether the Claimants request access to and use 

of documents other than those listed in the Registry.  The Claimants 

could have, but did not, expressly state that their request for provisional 

measures was limited to the documents listed in the Registry.   

50 To the extent that their request does extend to other documents, the 

Claimants have failed to identify those other documents and the Re-

spondent cannot therefore respond to this broader request.  

51 Second, the Claimants’ request is unclear and potentially overly broad 

since it may encompass documents not relevant to this case.  The “Confi-

dential and Classified Documents” are defined as classified documents in 

RMGC’s custody;54 however, RMGC has classified documents in its cus-

tody other than those regarding the Roșia Montană and Bucium Licenses.   

52 As the Claimants confirm, the Registry includes “all the documents in its 

[RMGC’s] custody that contain data and information regarding mineral 

resources,” i.e., documents pertaining to not only the Roșia Montană and 

Bucium Licenses, but also to other licenses and mining projects.   Indeed, 

numerous documents in the Registry dated 15 May 2015 clearly relate to 

licences other than the Roșia Montană and Bucium Licenses and are 

therefore not relevant to this arbitration.55  Furthermore, it is not clear 

whether the updated Registry dated 22 July 2016 also encompasses doc-

uments related to other licenses.56  

                                                   
54

 See supra paras. 3 and 45. 

55
 See e.g. documents numbered 129, 144, 690, 692-695, 709-712, 714 and 721 which relate 

to a different license, the Băişoara License.  Registry, Exhibit C-20.   

56
 On 22 July 2016, RMGC provided an updated version of the Registry.  RMGC Letter from 

RMGC to NAMR dated 22 July 2016, at Exhibit R-6; Exhibit C-20 (as resubmitted).  

Separately, RMGC also provided a list of the documents relating solely to the Roșia Montană 

License, which includes 407 documents.  See Exhibit R-7.  This list does not include docu-

ments relating to the Bucium License. 
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53 Third, the Registry does not identify the governmental agency or entity 

that classified the document.  Although the Registry identifies the “issu-

er” of each document, it is not clear whether the issuer of a document 

corresponds to the entity that prepared and/or classified the document.  

As explained below, only the entity that classified a document is compe-

tent to declassify it.57  Thus, in order to assess how to proceed vis-à-vis 

each document in the Registry, it is crucial to know which governmental 

agency or entity classified it.  This information should be marked on the 

first page of each classified document, next to the classification number.58  

54 Fourth, it is not clear whether the Registry includes both documents 

classified as work secret and documents classified as state secret.  As 

explained below, the procedure for declassification depends on the type 

of classification.59  Although the Claimants suggest that the Registry con-

tains only documents classified as work secret,60 the Registry contains 

items with classification numbers commencing with “0”61 and “00,”62 

which is a possible indicator of state secret.63 

  

                                                   
57

 See infra para. 72; National Standards for the Protection of Classified Information, at Ex-

hibit C-14, p. 8 et seq., Arts. 20(2) and 24; Classified Information Law, at Exhibit C-24, p. 8, 

Art. 24(10). 

58
 See e.g. National Standards for the Protection of Classified Information, at Exhibit C-14, 

p.7, Art. 15 (referring to marking of classified documents), Art. 41(a) (describing the required 

information that must be specified on classified documents), Art. 42(5) (requiring stamp) and 

Art. 46 (requiring mention of classification level on each page of classified document). 

59
 See infra para. 71 et seq. 

60
 See Claimants' First Request, p. 12, para. 27. 

61
 See e.g. documents numbered 18, 47-50, and 52 in the Updated RMGC Registry dated 22 

July 2016, at Exhibit C-20 (as resubmitted). 

62
 See documents numbered 13-15, 81 and 82 in the Updated RMGC Registry dated 22 July 

2016, at Exhibit C-20 (as resubmitted). 

63
 Documents classified as state secret have registration numbers preceded by “0,” “00,” or 

“000,” depending on the level of classification.  By contrast, work secret documents must 

have a registration number preceded by the letter “S.”  National Standards for the Protection 

of Classified Information, at Exhibit C-14, p. 12, Art. 41(b); see also Art. 59(3); Government 

Decision No. 781/2002 on the Protection of Work Secret Information, published in Official 

Gazette Part I, No. 575, dated Aug. 5, 2002 dated 5 August 2002, at Exhibit C-10, Art. 2(1). 
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4 LEGAL REGIME APPLICABLE TO THE CONFIDEN-

TIAL AND CLASSIFIED DOCUMENTS   

55 The Respondent largely agrees with the Claimants’ description of the 

legal restrictions to the access to and use of the Confidential and Classi-

fied Documents, as set out at paragraphs 17 to 24 of their First Request.  

As the Claimants explain, the documents in RMGC’s custody are subject 

to one or more levels of protection.   

56 First, the documents at issue are classified in accordance with the 

Classified Information Law and the Standards for Protection of Classified 

Information, which are based on NATO criteria and recommendations.64  

Classified information encompasses any data of national security interest, 

which must be protected given its degree of importance and the conse-

quences that might arise following its unauthorized disclosure or dissem-

ination.65  Documents are classified, more specifically, as either “state 

secret” or “work secret,” depending on their importance vis-à-vis national 

security and the possible consequences of their disclosure.66  

57 As the Claimants explain, documents are classified as work secret when 

their disclosure could be detrimental to a public or private legal entity.67  

As discussed above, in their First Request, the Claimants suggest that the 

Confidential and Classified Documents are classified as work secret, and 

not state secret.68  

                                                   
64

 Claimants' First Request, p. 9 et seq. (paras. 21-22); Classified Information Law, at Exhibit 

C-24 and National Standards for the Protection of Classified Information, at Exhibit C-14; 

see also Classified Information Law, at Exhibit C-24, p. 2, Arts. 6(2) and 7(3) and National 

Standards for the Protection of Classified Information, at Exhibit C-14, p. 2, Arts. 2 and 343 

regarding alignment with NATO criteria and recommendations. 

65
 Classified Information Law, at Exhibit C-24, p. 4, Art. 15(b). 

66
 National Standards for the Protection of Classified Information, at Exhibit C-14, Art. 4. 

67
 Classified Information Law, at Exhibit C-24, and National Standards for the Protection of 

Classified Information, at Exhibit C-14, p. 6, Art. 4(3); see also Claimants' First Request, p. 

10 (para. 22 and n. 31). 

68
 See supra para. 54. 
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58 Documents classified as state secret are subject to more stringent re-

strictions as compared to work secret documents.  State secret documents 

fall into one of three sub-categories: (i) “secret” documents, whose unau-

thorized disclosure may bring about damage to the national security; (ii) 

“strictly secret” documents, whose unauthorized disclosure may bring 

about serious damage to national security; and, (iii) “strictly secret doc-

uments of major importance,” whose unauthorized disclosure may bring 

about damage of an exceptional gravity to national security.69  These se-

crecy levels are equivalent to the NATO descriptions of documents as 

“confidential,” “strict secret,” and “cosmic top secret.”70 

59 Second, the documents at issue are subject to contractual and statutory 

confidentiality restrictions that result from, inter alia, the licenses them-

selves, the Storage Contract,71 the Mining Law72 and the Norms to the 

Mining Law.73 

60 Pursuant to Romanian Law, NAMR has the right to request that RMGC 

hand over the Confidential and Classified Documents.  Under Article 13 

of the Norms to the Mining Law, the custodians of the classified docu-

ments – in this case, RMGC – must hand over to NAMR the items sub-

ject to the storage contracts “without the possibility to invoke a right to 

                                                   
69 See National Standards for the Protection of Classified Information, at Exhibit C-14, p. 5, 

Art. 4(2) and Classified Information Law, at Exhibit C-24, p. 4, Arts. 15(d) and (f) and 18. 

State secret documents are classified for 30 to 100 years, depending on their level of secrecy.  

See National Standards for the Protection of Classified Information, at Exhibit C-14, p. 7, 

Art. 12(2).  By contrast, the time during which a work secret document remains classified is 

established by the entity which classifies it. 

70
 See National Standards for the Protection of Classified Information, at Exhibit C-14, p. 2 

et seq., Arts. 2(2) and 4(2); Classified Information Law, at Exhibit C-24, p. 4 et seq., 

Art. 15(f) and 18(2). 

71
 See Claimants' First Request, p. 9 (para. 21). NAMR regularly concludes contracts regard-

ing the storage of classified documents relating to mineral resources and/or mining activities, 

in accordance with applicable legislation.  In this case, the Storage Contract is classified, but 

Respondent has requested and RMGC has agreed to declassify this document. See supra 

paras. 37 and 41. 

72
 Claimants' First Request, p. 8 (paras. 17-19); Mining Law, at Exhibit C-11. 

73
 Claimants' First Request, p. 9 (para. 20); Norms, at Exhibit C-12. 



Gabriel Resources et al. v. Romania  and LEAUA & ASOCIATII 

Respondent’s Observations on Claimants’ Request for Provisional Measures  3 August 2016 

19 

 

retain them…”74  Further, NAMR has a “right of free and unhindered 

access to [such] data and information…”75  As explained above, on 22 

July, NAMR, in reliance on these provisions, requested that RMGC tem-

porarily provide the Confidential and Classified Documents to NAMR 

for purposes of reviewing them and in view of their declassification, but 

RMGC refused to do so.76 

61 As explained below, Romania has the right not to allow access to and use 

of its classified documents (Section 4.1).  Thus, the only manner in 

which the Confidential and Classified Documents may be accessed and 

used for purposes of this arbitration is through declassification.  Further-

more, Romania has the right to organize the access to and use of docu-

ments for purposes of this arbitration in accordance with mandatory Ro-

manian law regarding the declassification of documents (Section 4.2). 

4.1 Romania has the right not to allow access to and use of Classi-

fied documents 

62 As previously noted, the Claimants’ right to access and to adduce 

evidence relevant to their claims in the arbitration is not an unrestricted 

right.  The Canada-Romania BIT has set out the rules under which such 

right is to be exercised.  First, Article XVII(7) of the Canada-Romania 

BIT provides: 

“Nothing in this Agreement shall 

be construed to require a Contract-

ing Party to furnish or allow ac-

cess to information the disclosure 

of which would impede law en-

forcement or would be contrary 

to the Contracting Party's law 

protecting Cabinet confidences, 

“Nicio dispoziţie a acestui acord nu 

va fi interpretată în sensul de a im-

pune unei părţi contractante să fur-

nizeze sau să permită accesul la in-

formaţii a căror divulgare ar ob-

strucţiona aplicarea legii sau ar fi 

contrară legislaţiei părţii con-

tractante privind protejarea in-

                                                   
74

 Norms, at Exhibit C-12, p. 4, Art. 13. 

75
 Norms, at Exhibit C-12, p. 4, Art. 13. 

76
 See supra paras. 38-39. 
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personal privacy or the confidenti-

ality of the financial affairs and 

accounts of individual customers 

of financial institutions.”77 

formaţiilor clasificate, secretului 

personal sau confidenţialităţii tran-

zacţiilor financiare şi a conturilor 

clienţilor individuali ai instituţiilor 

financiare.”78  

 

63 Second, Annex C(I) of the Canada-Romania BIT develops this regime in 

its Article 7: 

“The tribunal shall not require a 

Contracting Party to furnish or al-

low access to information the dis-

closure of which would impede 

law enforcement or would be con-

trary to the Contracting Party's 

law protecting Cabinet confi-

dences, personal privacy or the fi-

nancial affairs and accounts of in-

dividual customers of financial in-

stitution, or which it determines 

to be contrary to its essential se-

curity.”79 

“Tribunalul nu va cere unei părti 

contractante să furnizeze sau să 

permită accesul la informatii a căror 

dezvăluire ar împiedica aplicarea 

legii ori ar fi contrară legislatiei 

părtii contractante privind protejar-

ea informatiilor clasificate, 

secretului personal sau confidential-

itătii tranzactiilor financiare si a 

conturilor clientilor individuali ai 

institutiilor financiare sau se sta-

bileste a fi contrară securitătii sale 

esentiale.” (Emphasis added).80 

 

                                                   
77

 Canada-Romania BIT, at Exhibit C-1, p. 21, Art. XVII(7). 

78
 Romanian version of the Canada-Romania BIT, Materials evidencing the Canadian BITs 

entry into force, at Exhibit C-2, p. 23, Art. XVII(7). 

79
 Canada-Romania BIT, at Exhibit C-1, p. 26, Art. 7 of Annex C(I). 

80
 Romanian version of the Canada-Romania BIT, Materials evidencing the Canadian BITs 

entry into force, at Exhibit C-2, p. 25, Art. 7 of Annex C(I). 
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64 The Romanian version of the BIT thus refers to the notion of “Cabinet 

confidences” as “informaţiilor clasificate” or “classified information”.81  

The additional carve-out of information “which [Romania] determines to 

be contrary to its essential security interests” in Articles XVII(6)(a)82 and 

Article 7 of Annex C(I), indicates that the latter is a separate and addi-

tional exclusion, such that one or both may apply simultaneously in a 

given case.  

65 Thus, Romania has no obligation to furnish or allow access to infor-

mation the disclosure of which would be contrary to (i) Romania’s law 

protecting “classified information” or (ii) Romania’s essential security 

interests.  These are two critical exclusions to which Canada and Roma-

nia specifically agreed and which go beyond the original scope of exclu-

sions in Article 2105 of the NAFTA, on which these two clauses are 

based.83 

66 The classification of documents relating to the Roșia Montană and 

Bucium projects was based on Romania’s intent to protect any infor-

mation from disclosure that could endanger national security and de-

fence, public order or the interests of private or public legal entities hold-

ing it.84   

67 Accordingly, first, the Claimants have no right to access and to adduce 

evidence relevant to the Claimants’ claims in the arbitration as long as 

such information is protected under Articles XVII(6) and (7) and Arti-

cle 7 of Annex C(I) of the Canada-Romania BIT and is not declassified. 

                                                   
81

 Since all versions of the Canada-Romania BIT are equally authentic, the Romanian version 

of the treaty provides the relevant legal concept under Romanian law. 

82
 Canada-Romania BIT, at Exhibit C-1, p. 20, Art. XVII(6)(a). 

83
 North American Free Trade Agreement, Chapter 21 (excerpts), at Exhibit RLA-2, p. 3, 

Art. 2105: “Nothing in this Agreement shall be construed to require a Party to furnish or allow 

access to information the disclosure of which would impede law enforcement or would be 

contrary to the Party's law protecting personal privacy or the financial affairs and accounts of 

individual customers of financial institutions.” 

84
 National Standards for the Protection of Classified Information, at Exhibit C-14, p. 8, 

Art. 20. 
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Second, as a matter of procedure, the law of Romania on declassification 

must be followed, as discussed below. 

4.2 Romania has the right to require that access to and use of the 

Confidential and Classified Documents be in accordance with 

Romanian law 

4.2.1 The only way to access and use the Confidential and Classi-

fied Documents for purposes of this arbitration is through 

declassification 

68 As the Claimants explain in their First Request, classified documents 

may only be accessed by specifically authorized individuals, in limited 

conditions and in the secure location where the documents are stored and, 

in the case of state secret documents, subject to the approval of the RIS.85  

Furthermore, the authorization to access classified documents grants only 

the right to see and study the information; it does not entail a right to 

discuss, use, copy or disseminate the classified information with unau-

thorized individuals.   

69 Romanian law therefore does not provide a mechanism whereby the 

Confidential and Classified Documents may be accessed and used by the 

Parties, the Tribunal, and other parties related to this arbitration.  Stated 

differently, it provides no exceptions whereby classified documents may 

be used for the purposes of an international arbitration or any other ex-

ceptions that could be invoked in the current circumstances.    

70 Accordingly, the only manner in which the Confidential and Classified 

Documents may be accessed and used for purposes of this arbitration is if 

                                                   
85

 Claimants' First Request, p. 11 (para. 24); National Standards for the Protection of Classi-

fied Information, at Exhibit C-14, p. 2 et seq., Art. 3 referring to “authorization for access to 

classified information” and section 5 of Chapter II (entitled “Access to classified infor-

mation”); see also Classified Information Law, at Exhibit C-24, p. 8 et seq., Art. 28; see also 

generally Government Decision No. 781/2002 on the Protection of Work Secret Information, 

published in Official Gazette Part I, No. 575, dated Aug. 5, 2002 dated 5 August 2002, at 

Exhibit C-10, p. 8, Arts. 6-8. 
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they are declassified.86  The Claimants are well aware of this fact, since 

declassification was the method they, along with RMGC, invoked to 

NAMR in October 2015.87 

4.2.2 The procedure for declassification under Romanian law 

71 As explained below, the procedure for declassification varies according 

to the type of classification.   

4.2.2.1 Declassification of documents classified as work secret  

72 A document may only be declassified  by persons authorized by law to do 

so,88 and the entity who classified a document alone has the power to 

declassify it.89  

73 In order to declassify a work secret document, an interested party must 

file an application with the entity that classified the document.  The ap-

plication must include (i) a detailed description of the information re-

quested for declassification such that the entity may specifically identify 

the document and (ii) the reasons motivating the request for declassifica-

tion.  

74 In order to declassify a document, a representative of that entity must 

physically review the document in question in order to determine whether 

it can be declassified.   Stated differently, a document may not be declas-

sified by merely looking at a description or summary thereof and it is not 

                                                   
86

 “Declassification” entails removal of the classification markings on the document in ques-

tion and discontinuance of the protections stipulated by law for classified documents. Natio-

nal Standards for the Protection of Classified Information, at Exhibit C-14, p. 2 et seq., 

Art. 3; see also p. 8 et seq., Arts. 19-24 regarding declassification. 

87
 Letter from Gabriel Resources Ltd. to NAMR dated 2 October 2015, at Exhibit C-22; 

Letter from RMGC to NAMR dated 30 October 2015, at Exhibit C-23. 

88
 National Standards for the Protection of Classified Information, at Exhibit C-14, p. 9, Art. 

24; see also p. 8, Art. 20(2) (regarding state secret information). 

89
 National Standards for the Protection of Classified Information, at Exhibit C-14, p. 48, 

Art. 203(d); see also Classified Information Law, at Exhibit C-24, p. 8, Art. 24(10) (regarding 

state secret information). 
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possible to issue a “blanket decision” declassifying a category or group 

of documents.  That representative will then assess whether the document 

in question may be declassified and will communicate its decision to the 

head of the entity.  

75 If the representative recommends declassification, the head of the entity 

shall decide the declassification through an order,90 subject to the approv-

al of that entity’s legal department.91  The physical markings indicating 

the classified nature of the document are then removed, demonstrating 

that the document is no longer classified.  Furthermore, the reference to 

the document is removed from the classified information registry. 

4.2.2.2 Declassification of documents classified as state secret 

76 As indicated above, the Claimants have indicated that the Confidential 

and Classified Documents are work secret, and not state secret, docu-

ments.92  Nevertheless, in case those documents should also comprise 

state secret documents, the Respondent sets out below the more stringent 

procedure for declassification of state secret documents. 

77 Documents classified as state secret may be declassified by government 

decision, based on a motivated request of the “originator,” i.e. the party 

that initially classified the document.93  

78 In order to do so, a representative of that entity, who is authorized by law, 

must review and assess the application for declassification and the docu-

ment in question.94  

                                                   
90

 National Standards for the Protection of Classified Information, at Exhibit C-14, p. 9, Art. 

24. 

91
 See Excerpt from Regulation regarding the drafting of regulatory acts dated 10 May 2009, 

at Exhibit R-17, Art. 54(4). 

92
 See supra para. 57; Claimants' First Request, p. 4 (para. 9). 

93
 National Standards for the Protection of Classified Information, at Exhibit C-14, p. 8, Art. 

19; see also Classified Information Law, at Exhibit C-24, p. 7, Art. 24(4). 

94
 National Standards for the Protection of Classified Information, at Exhibit C-14, p. 8, 

Art. 20(2). 
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79 Based on that review, the authorized representative decides whether to 

recommend declassification and issues a note regarding its decision.   

80 If the government agent proposes to declassify the document, he or she 

communicates that decision to the Designated Security Authority (or 

“DSA”).95  The DSA is the institution legally authorized to coordinate 

and control the protection of state secret information.96  It encompasses 

the Ministry of National Defence, the Ministry of the Interior, the Minis-

try of Justice, the RIS, the Foreign Intelligence Service, the Guard and 

Protection Service, and the Special Telecommunications Service.97 

81 The DSA then analyses the proposal to declassify the document.  If it 

rejects the proposal, it issues and sends a reasoned note to the originator. 

If the DSA, however, approves the proposal to declassify, it informs the 

originator and sends a declassification notification to ORNISS.  It must 

then issue a draft government decision, accompanied by a statement of 

reasons prepared by the originator, a substantiation note or approval re-

port and, if applicable, an impact assessment.98   In doing so, the origina-

tor must follow the general procedure stipulated by law for enacting a 

government decision.99   

                                                   
95

 National Standards for the Protection of Classified Information, at Exhibit C-14, p. 8, Art. 

20(2). 

96
 National Standards for the Protection of Classified Information, at Exhibit C-14, p. 2 et 

seq., Art. 3. 

97
 National Standards for the Protection of Classified Information, at Exhibit C-14, p. 2 et 

seq., Art. 3. 

98
 See Excerpt from Decision no. 1361 regarding the substantiation of legislative acts dated 

27 September 2006, at Exhibit R-18, Art. 1; Excerpt from Law No. 24 regarding the drafting 

of legislation dated 27 March 2000, at Exhibit R-19, Art. 6(3). 

99
 The originator should send the draft government decision and the supporting documents to 

the General Secretariat of the Government and to the authorities and institutions involved in 

the approval process.  All enactments must bear the endorsement of the Ministry of Justice on 

issues relating to the merits and the legality of the draft government decision.  Further, de-

pending on the level of secrecy of the information subject to declassification, the draft gov-

ernment decision may require an endorsement from the Supreme Council for National De-

fence and/or other entities.  The draft decision must also be endorsed by the Legislative 

Council.  Further, the General Secretariat of the Government verifies if the draft of the Gov-

 



Gabriel Resources et al. v. Romania  and LEAUA & ASOCIATII 

Respondent’s Observations on Claimants’ Request for Provisional Measures  3 August 2016 

26 

 

4.2.3 Effects of the Declassification 

82 To the extent the documents held by RMGC relevant to this arbitration 

were declassified, they would then only be subject to the statutory and 

contractual confidentiality restrictions described above.100  NAMR and 

RMGC could then agree to the use of those documents for purposes of 

this arbitration.  Specifically, they could agree to the access and use of the 

documents by both Parties, the Tribunal and other parties involved in the 

arbitration, subject to appropriate confidentiality undertakings and/or 

rulings by the Tribunal.  

  

                                                   

 

ernment Decision meets the formal requirements provided by the law and after obtaining all 

endorsements, the draft is included on the agenda of the Government.  If approved, the Gen-

eral Secretariat of the Government finalizes the draft, which is then published in the National 

Official Gazette and the government decision enters into force. 

100
 See supra para. 59. 



Gabriel Resources et al. v. Romania  and LEAUA & ASOCIATII 

Respondent’s Observations on Claimants’ Request for Provisional Measures  3 August 2016 

27 

 

5 THE REQUIREMENTS FOR RECOMMENDATION OF 

PROVISIONAL MEASURES ARE NOT MET 

83 As noted above, authorizing access to and use of the Confidential and 

Classified Documents is not a matter for interim relief; at best, the 

Claimants’ First Request is at a minimum premature at this stage of the 

proceedings. The Claimants’ unilateral application is therefore inappro-

priate and should be rejected since access to and use of the Confidential 

and Classified Documents is a matter that concerns both Parties and not 

only the Claimants, and must be addressed accordingly. 

84 Nonetheless, and subject to its position and reservations as set out above, 

the Respondent will address below the Claimants’ First Request in ac-

cordance with the requirements governing interim relief under the ICSID 

Convention and the ICSID Rules. 

85 In ICSID arbitration, there is no presumption of jurisdiction and the 

Claimants have the burden of proving all the facts upon which jurisdic-

tion depends.101  Although the Claimants appear to agree that, by seeking 

provisional measures, they have the burden of making a prima facie 

showing that the Tribunal has jurisdiction,102 they assert that they have 

met that burden through their Request for Arbitration and refer to the 

ICSID Secretary-General’s registration of this case under Article 36(3) of 

the ICSID Convention.103   

                                                   
101

 US Parcel Service v. Government of Canada, Award on Jurisdiction, UNCITRAL, 22 

November 2002, at Exhibit RLA-3, p. 12 (para. 30): “(…) parties, notably State parties, to 

arbitration processes are subject to jurisdiction only to the extent they have consented.” 

102
 City Oriente Limited v. The Republic of Ecuador and Empresa Estatal Petróleos del 

Ecuador (Petroecuador), Decision on Provisional Measures ICSID Case No. ARB/06/21, 18 

November 2007, at Exhibit CLA-5, p. 11 (para. 50); Burlington Resources Inc. v. Republic of 

Ecuador, Procedural Order No.1 on Burlington Oriente's Request for Provisional Measures 

ICSID Case No. ARB/08/5, 29 June 2009, at Exhibit RLA-4, p. 16 (para. 49); Perenco v. 

Ecuador, Decision on Provisional Measures, ICSID Case No. ARB/08/6, 8 May 2009, at 

Exhibit CLA-32, p. 16 (para. 39); Occidental Petroleum Corporation and Occidental Explo-

ration and Production Company v. The Republic of Ecuador, Decision on Provisional Mea-

sures, ICSID Case No. ARB/06/11, 17 August 2007, at Exhibit CLA-9, p. 25 (para. 55). 

103
 Claimants' First Request, p. 7 (paras. 15-16). 
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86 However, while the Secretary-General’s registration decision in this case 

has correctly prompted the ICSID Secretariat to transmit the Claimants’ 

First Request to the Tribunal once it was constituted (ICSID Rule 39(5)), 

registration does not reflect a prima facie decision on jurisdiction: 

“The Secretary-General’s decision to register is thus not a de-

termination on, or even a prima facie holding on, jurisdiction. 

The drafters of the Convention rejected the prima facie jurisdic-

tion approach precisely because they thought it would encroach on 

the functions of the arbitral tribunal.”104   

87 Accordingly, the Secretary-General’s registration of a case has no bearing 

on an ICSID tribunal’s review of its jurisdiction when deciding an appli-

cation for provisional measures. 105   Furthermore, at present, the Re-

spondent cannot comment on the allegations made in the Request for 

Arbitration with respect to jurisdiction and reserves its right to raise ju-

risdictional objections once the Claimants have further developed and 

substantiated their claims. 

88 As for the substantive requirements for provisional relief, the Claimants 

argue that the measures requested are warranted and necessary to pre-

                                                   
104

 M. Polasek, "The Threshold for Registration of a Request for Arbitration under the ICSID 

Convention" (2011) 5 (2) Dispute Resolution International 177, at Exhibit RLA-5, p. 179 

(emphasis added); see also, M. Polasek, "The Threshold for Registration of a Request for 

Arbitration under the ICSID Convention" (2011) 5 (2) Dispute Resolution International 177, 

at Exhibit RLA-5, p. 180: “It has been suggested that a tribunal need not satisfy itself 

regarding its jurisdiction because the Secretary-General’s registration must weigh in 

favour of the tribunal’s power to rule on the request for provisional measures at an early 

stage of the proceeding. As mentioned above, the Secretary-General was not vested with 

a screening power that would amount to a prima facie holding on jurisdiction. Moreover, 

the Secretary-General must only reach her decision ‘on the basis of the information contained 

in the request’. This means that ICSID is precluded from considering any objections to juris-

diction that may be filed by the respondent during the screening of the request for arbitration. 

As a result, a tribunal’s reliance on the decision to register a case would mean that it would 

not take into account the respondent’s possible arguments on jurisdiction, however strong 

they may be.” (Emphasis added). 

105
 Perenco v. Ecuador, Decision on Provisional Measures, ICSID Case No. ARB/08/6, 8 

May 2009, at Exhibit CLA-32, p. 16 (para. 39). 
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serve a protected right of a party. 106  They allege that the requested 

measures are necessary to ensure the Claimants’ right to present their 

case in the arbitration.107  However, as demonstrated below, the Claim-

ants’ First Request does not meet the requirements for the recommenda-

tion of provisional measures under the ICSID Convention and Rules.   

5.1 The requirements for the recommendation of provisional 

measures under the ICSID Convention and Rules 

89 As the Claimants seem to acknowledge, under the Canada-Romania BIT 

and the ICSID Convention and Rules, an applicant for provisional relief 

must demonstrate that the measures sought (i) seek to protect a right108 

and are (ii) necessary,109 (iii) urgent,110 and (iv) proportional.111 

90 Article 47 of the ICSID Convention limits a Tribunal’s power to order 

provisional measures to “when the circumstances so require.”  Interpret-

ing this provision, the Maffezini v. Spain tribunal observed that provi-

sional relief under the ICSID Convention is “an extraordinary measure 

which should not be granted lightly…”112  In the same vein, the Burimi v 

Albania tribunal explained in more detail what that entails: 

“Provisional measures are ‘extraordinary measures’ which should 

be recommended only in limited circumstances. Specifically, an 

order for provisional measures will be made only where such 

                                                   
106

 Claimants' First Request, p. 5 et seq. (paras. 13-16). 

107
 Claimants' First Request, p. 7 (paras 15-16). 

108
 Claimants' First Request, p. 20 (paras. 42). 

109
 Claimants' First Request, p. 7 (para. 16) and p. 22 (para. 48). 

110
 Claimants' First Request, p. 23 (para. 49). 

111
 Claimants' First Request, p. 24 (paras. 52-53). 

112
 Emilio Agustín Maffezini v. Kingdom of Spain, Procedural Order No.2, ICSID Case No. 

ARB/97/7, 28 October 1999, at Exhibit CLA-6, p. 3 (para. 10). 
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measures are (i) necessary to avoid imminent and irreparable harm 

and (ii) urgent.”113 

91 Article 47 of the ICSID Convention is clear in that provisional measures 

must be aimed at “preserv[ing] the respective rights of either party.”  The 

same principle is echoed by Article XIII(8) of the Canada-Romania BIT: 

“A tribunal may order an interim measure of protection to pre-

serve the rights of a disputing party, or to ensure that the tribu-

nal's jurisdiction is made fully effective, including an order to pre-

serve evidence in the possession or control of a disputing party or 

to protect the tribunal's jurisdiction. A tribunal may not order at-

tachment or enjoin the application of the measure alleged to con-

stitute a breach of this Agreement. For purposes of this paragraph, 

an order includes a recommendation.”114 

92 In City Oriente v Ecuador, the ICSID tribunal considered that a decision 

on provisional relief should balance the harm caused by ordering the 

measures against the harm spared by ordering the measures: only where 

the latter “exceed[s] greatly” the first would provisional measures be 

warranted.115  The same test of proportionality has been applied by other 

tribunals.116 

93 As shown below, the Claimants’ First Request does not meet these 

requirements.  The request is also unclear and potentially overly broad 

                                                   
113

 Burimi SRL v. Republic of Albania, Procedural Order No. 2, ICSID Case No. ARB/11/18, 

3 May 2012, at Exhibit RLA-6, p. 5 (para. 34). 

114
 Emphasis added. 

115
 City Oriente Limited v. The Republic of Ecuador and Empresa Estatal Petróleos del 

Ecuador (Petroecuador), Decision on Provisional Measures ICSID Case No. ARB/06/21, 18 

November 2007, at Exhibit CLA-5, p. 12 (para. 54). 

116
 Hydro Albania S.r.l v. Republic of Albania, Order on Provisional Measures, ICSID Case 

No. ARB/15/23, 3 March 2016, at Exhibit RLA-7, p. 24 (para. 3.37); Quiborax S.A., Non 

Metallic Minerals S.A. and Allan Fosk Kaplún v. Plurinational State of Bolivia, Decision on 

Provisional Measures, ICSID Case No. ARB/06/2, 26 February 2010, at Exhibit CLA-11, p. 

23 (para. 70 et seq.). 
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since it potentially encompasses documents not relevant to this case as 

demonstrated in Section 3 above. 

5.2 The Claimants’ First Request does not meet the requirements 

for the recommendation of provisional measures  

94 The Claimants’ First Request is premature in that the Claimants are not 

seeking to protect an existing right which is in jeopardy, nor are they 

seeking relief which is necessary, urgent and proportional.  This conclu-

sion becomes clear when considering the exact provisional measures that 

Claimants are seeking: 

“That Respondent grant Claimants, including Claimants’ repre-

sentatives, counsel, experts, witnesses, and consultants, unrestrict-

ed access to and use of the Confidential and Classified Documents 

for purposes of this arbitration. 

That the terms of such access and use shall be without regard to 

the restrictions regarding access and use that apply to the Confi-

dential and Classified Documents as a matter of Romanian law 

and the confidentiality agreements between RMGC and NAMR 

regarding those documents, so as to ensure as appropriate and 

necessary for the orderly and fair conduct of this arbitration, inter 

alia, that the Confidential and Classified Documents may be ac-

cessed, used, stored, copied, transmitted, transported, reviewed, 

and submitted as evidence in this arbitration, including without 

undue restrictions on access and use by the members of the Tribu-

nal and the ICSID Secretariat, any Tribunal assistants, and exter-

nal service providers retained by the ICSID Secretariat subject to 

reasonable undertakings to maintain confidentiality as may be 

warranted.”117 

95 First, while the Claimants argue that the right to access and to adduce 

evidence relevant to one’s claim is fundamental to the right to present 

                                                   
117

 Claimants' First Request, p. 28 (para. 64). 
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their case,118 this alleged right is not in peril.  The arbitration has only just 

begun, the Tribunal only having been appointed on 21 June 2016.  The 

Parties have not yet discussed the procedural schedule for the arbitration 

and the Claimants do not explain why the Parties could not agree to and 

envisage in that schedule a first phase during which the Confidential and 

Classified documents would be reviewed and declassified in accordance 

with Romanian law (and the Canada-Romania BIT).  The Claimants’ 

right to present their case is not in jeopardy, and the Respondent does not 

wish to deprive them of that right.  Accordingly, the Claimants’ First Re-

quest is premature since the case has not advanced to a stage where the 

Claimants have, for instance, been required to make submissions to the 

Tribunal but have been prevented from adducing relevant evidence.   

96 Second, provisional measures are not meant to protect against potential 

or hypothetical harm119 and the Claimants have the burden of proving 

that, absent the measures sought, they will suffer imminent and irrepara-

ble harm.120  However, they do not specifically identify what harm (let 

alone imminent and irreparable) will be caused to them absent the 

measures.   

97 The Claimants refer generally to “due process” and “the right to be 

heard”,121 as well as the right “to prepare and present their claims in this 

arbitration”.122  They allege that the measures are “necessary to vindicate 

Claimants’ most basic due process rights in this arbitration” and “to per-

mit the arbitration to proceed in a fair and orderly manner, and generally 

to preserve the integrity of these proceedings”.123  However, the measures 

                                                   
118

 Claimants' First Request, p. 20 (para. 42). 

119
 Occidental Petroleum Corporation and Occidental Exploration and Production Company 

v. The Republic of Ecuador, Decision on Provisional Measures, ICSID Case No. ARB/06/11, 

17 August 2007, at Exhibit CLA-9, p. 41 (para. 89). 

120
 Emilio Agustín Maffezini v. Kingdom of Spain, Procedural Order No.2, ICSID Case No. 

ARB/97/7, 28 October 1999, at Exhibit CLA-6, p. 3 (para. 10). 

121
 Claimants' First Request, p. 20 (para. 43). 

122
 Claimants' First Request, p. 22 et seq. (para. 48). 

123
 Claimants' First Request, p. 28 (para. 62). 
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sought do not correlate with the alleged harm as they would not assist 

the Claimants in protecting their alleged right to present their case insofar 

as only the Claimants (and their representatives, counsel, experts, wit-

nesses, and consultants) would be allowed to access and use the Confi-

dential and Classified Documents and not the Tribunal (or the Respond-

ent).   

98 Third, the issue is not, as portrayed by the Claimants, that Romania 

“cannot rely on its internal law” to frustrate its (alleged) consent to arbi-

trate the present dispute.124   The Claimants’ concerns about a frustration 

of the arbitration must be measured against their acknowledgement that 

both Parties are affected similarly by the same legal restrictions: 

“It is Claimants’ understanding that the legal restrictions relating 

to the Confidential and Classified Documents apply equally to Re-

spondent’s representatives, counsel, experts, witnesses, and con-

sultants.”125 

99 There is no such frustration of the alleged consent; rather, the issue is 

that:  

- Romania has, under the Canada-Romania BIT, the right not to furnish 

classified documents; and  

- Romania has the right to ensure that its classified documents are de-

classified in accordance with its mandatory domestic laws. 

- Once declassified, the applicable confidentiality regime must estab-

lished for each document, if necessary by way of a decision of the 

Tribunal.   

100 Thus, the Claimants seek interim relief to enforce a right to “unrestrict-

ed access to and use of the Confidential and Classified Documents.”126   

However, as explained above, the Claimants do not have the right to “un-

                                                   
124

 Claimants' First Request, p. 25 (para. 56). 

125
 Claimants' First Request, p. 19 (para. 41). 

126
 Claimants' First Request, p. 28 (para. 64). 
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restricted access to and use of the Confidential and Classified Docu-

ments” under Article XVII(7) and Article 7 of Annex C(I)of the Canada-

Romania BIT.127   

101 Furthermore, although the Claimants are well aware that the Confidential 

and Classified Documents could only be used in this arbitration following 

their declassification, the Claimants have not alleged that they will suffer 

any harm or prejudice by allowing the Romanian authorities to conduct a 

declassification procedure in accordance with Romanian law.  As ex-

plained above, it is necessary to declassify the documents in question so 

as to permit both Parties, their representatives, counsel, experts, witness-

es, and consultants, as well as the Tribunal to access and use such infor-

mation in this arbitration.   

102 Fourth, Romania disputes the suggestion that the Claimants have the 

right to decide when the relevant documents should be made available 

for their review irrespective of the applicable law.  The Claimants have 

long since been aware of the restrictions to access and use of Confidential 

and Classified Documents and did not seek to address this issue before 

filing for arbitration.  They cannot now require Romania to circumvent or 

waive its mandatory laws regarding classified documents and the proce-

dure to declassify documents, in particular, in order to remedy a situation 

that exists only because the Claimants rejected the declassification of the 

Roșia Montană project documents that NAMR requested in 2007.128 

103 In these circumstances, the requested measures fail to meet the require-

ments for provisional relief: they are at best premature and, at worse, an 

impermissible attempt to threaten the procedural equality of the Parties 

by allowing only one of the Parties to access documents and information 

that are unavailable to the other. The requested measures are also unclear 

and may refer to documents entirely unrelated to this arbitration. 

  

                                                   
127

 See supra Section 4.1. 

128
 See supra Section 2. 
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6 ROMANIA’S PROPOSED STEPS GOING FORWARD 

104 As explained above, the scope of the Claimants’ First Request is unclear. 

In order to be able to address the Claimants’ request for permission to 

access and use the Confidential and Classified Documents, the Respond-

ent requires further information.   

105 First, as explained above, the updated Registry potentially includes 

documents not relevant to this Project and therefore not relevant to this 

arbitration.129  The Claimants should therefore specify, with the assis-

tance of RMGC, which documents in the updated Registry (i.e., the re-

submitted version of Exhibit C-20) are relevant to this arbitration.130 

106 Second, for each of those documents, the Claimants should specify 

(1) the agency or entity that initially classified it as well as (2) the type of 

classification of the document, namely, whether it is classified as work 

secret or state secret and, if the latter, the level of classification.131   

107 The updated Registry contains 133 documents that allegedly were 

“issued” by RMGC.132  To the extent that RMGC classified those docu-

ments (and/or other documents) listed in the Registry, it may, in its dis-

cretion and in accordance with the Classified Information Law, declassify 

those documents.   

108 Once the Claimant provides the information requested above, representa-

tives from each of the governmental agencies that initially classified the 

documents will need to physically review the Registry documents that 

were classified by their agency in order to determine whether they may 

be declassified.  RMGC should thus provide the Registry documents to 

NAMR, which may then liaise with each governmental agency that clas-

sified documents listed therein with respect to their review of those doc-

                                                   
129

 See supra paras. 51-52. 

130
 See supra paras. 46-47. 

131
 See Classified Information Law, at Exhibit C-24, p. 3, Art. 15.  

132
 See e.g. documents numbered 2, 3, 30, 70, 294-322, Updated RMGC Registry dated 22 

July 2016, at Exhibit C-20 (as resubmitted). 
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uments in view of their possible declassification.  Once that process is 

completed, NAMR would then return the documents to RMGC.  As ex-

plained above, if and when each entity declassifies a document, they must 

physically remove the classification markings thereon and delete that 

document from the relevant registry. 

109 The document review process should be carried out in two stages, with 

NAMR first reviewing those documents that it classified and then other 

governmental agencies reviewing those documents that they initially 

classified.  The law provides that, where a particular document refers to a 

preceding classified document, that document must also be classified.133  

Conversely, the subsequent document may only be declassified if the 

preceding document is declassified.  Because NAMR is the main gov-

ernmental entity identified in the Registry,134 it would be most efficient if 

NAMR first reviewed those documents that it classified before other 

governmental agencies carried out their review. 

  

                                                   
133

 See e.g. National Standards for the Protection of Classified Information, at Exhibit C-14, 

Art. 14(3) (“summaries … of classified documents shall receive the class or the secrecy level 

corresponding to the contents.”) and Art. 56. 

134
 The Registry indicates that NAMR issued 73 documents listed therein. See Updated 

RMGC Registry dated 22 July 2016, at Exhibit C-20 (as resubmitted). 
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7 PRAYER FOR RELIEF 

110 The Respondent hereby respectfully requests that the Tribunal: 

a) reject the relief sought by the Claimants in their First Request for 

Provisional Measures;  

b) instruct the Claimant to (i) specify which documents in the Registry 

dated 22 July 2016 (Exhibit C-20 as resubmitted) are relevant and 

material to this arbitration; (ii) of those documents, specify the agency 

or entity that initially classified each document; (iii) identify whether 

these documents are classified as work secret or state secret; 

c) order RMGC to hand over the documents listed in the Registry dated 

22 July 2016 (Exhibit C-20 as resubmitted) to NAMR for purposes of 

the Respondent’s review and possible declassification of these docu-

ments and to coordinate this hand-over and transportation of docu-

mentation in accordance with Romanian law;135 

d) grant the Respondent six months from the time the Claimants provide 

the information requested above in (c) for the work secret documents 

to be reviewed and for the Respondent to determine whether they may 

be declassified for purposes of this arbitration.136  

                                                   
135

 Such transportation and hand-over should be in accordance with Government Decision 

No. 1349, dated 27 November 2002, regarding the collection, transportation, distribution and 

protection of classified correspondence on the Romanian territory. See Exhibit C-25. 

136
 To the extent the Registry includes state secret documents, additional time would be need-

ed for those documents to be reviewed and analyzed in view of their possible declassification. 
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