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3.

INTRODUCTION AND PARTIES

This case concerns a dispute submitted to the International Centre for Settlement of
Investment Disputes (“ICSID” or the “Centre”) on the basis of the Agreement between
the Government of Canada and the Government of the Republic of Costa Ricafor the
Promotion and Protection of Investments, signed 18 March 1998, entered into force on
29 September 1999 (the “BIT” or “Treaty”’) and the Convention on the Settlement of
Investment Disputes between States and Nationals of Other States, which entered into
force on 14 October 1966 (the “ICSID Convention”).

The Claimant is Infinito Gold Ltd. (“Infinito” or the “Claimant”), acompany incorporated
under the laws of the Province of British Columbia, Canada. The Claimant is
represented in this arbitration by:

Mr. John Terry

Ms. Myriam M. Seers
Mr. Ryan Lax

Mr. Nick Kennedy

Ms. Emily Sherkey

Ms. Suzan Mitchell-Scott
Ms. Shoshana Israel
Torys LLP

79 Wellington Street West, Suite 3000
Box 270, TD Centre
Toronto, ON

Canada, M5K IN2

The Respondent is the Republic of Costa Rica (“Costa Rica” or the “Respondent’).
The Respondent is represented in this arbitration by:

Mr. Paolo Di Rosa

Ms. Natalia Giraldo Carrillo

Ms. Cristina Arizmendi

Mr. Peter Schmidt

Arnold & Porter Kaye Scholer LLP
601 Massachusetts Avenue NW
Washington, DC 20001-3743
United States of America

Mr. Patricio Grané Labat

Mr. Dmitri Evseev

Mr. Timothy Smyth

Mr. Alexander Witt

Arnold & Porter Kaye Scholer LLP
Tower 42, 25 Old Broad Street
London, EC2N1Q

United Kingdom

Ms. Adriana Gonzalez

Ms. Arianna Arce

Ms. Marisol Montero

Ministerio de Comercio Exterior de CostaRica

Plaza Tempo, sobre la Autopista Préspero Fernandez, contiguo al Hospital Cima
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10.

Piso 3
San José
Republic of CostaRica

This dispute arises out of the development of a gold mining project in the area of Las
Crucitas, in CostaRica (the “Crucitas Project’).

PROCEDURAL HISTORY

This Section summarizes the procedural history of this arbitration since the issuance of
the Decision on Jurisdiction dated 4 December 2017. The procedural history of the first
phase of the arbitration is recounted at Section Il of the Decision on Jurisdiction. That
Decision constitutes an integral part of this Award, and it is incorporated as Annex A.

DECISION ON JURISDICTION

On 4 December 2017, the Tribunal issued its Decision on Jurisdiction.' Therein, the
Tribunal decided to join to the merits phase the Respondent’s jurisdictional objections
under Article XII(3)(c); under Annex |, Section IlI(1); and under Article IV of the BIT; as
well as the determination of whether the Claimant’s investment complied with Article
I(g) of the BIT; and denied all other preliminary objections raised by the Respondent.?
The Tribunal also reserved the decision on costs to a later stage and declared that,
upon consultation with the Parties, it would issue a procedural order regarding the
merits phase.

Also on 4 December 2017, the Tribunal informed the Parties that, pursuant to
paragraph 24.1 of Procedural Order No. 1 (“PO1”), ICSID would proceed with the
publication of the Decision on Jurisdiction. The Tribunal invited the Parties to confer
and submit their proposals for the Procedural Calendar for the next phase of the
arbitration.

On 22 December 2017, the Parties submitted a joint proposal of the Procedurad
Calendar for the remainder of the proceeding. The proposed calendar was approved
by the Tribunal on 27 December 2017.

PARTIES’ WRITTEN SUBMISSIONS AND PROCEDURAL APPLICATIONS

On 27 July 2018, the Parties communicated to the Tribunal that they had agreed to
certain adjustments to the Procedural Calendar.

On 30 July 2018, the Tribunal amended the Procedural Calendar as proposed subject
to an adjustment concerning the document production stage (“Revision No. 57). On
the same day, the Parties confirmed their agreement to the Tribunal’s adjustment.

The Spanish version was provided to the Parties thereafter, on 27 December 2017, in
accordance with paragraph 12.10 of Procedural Order No. 1.

Decision on Jurisdiction, 9 364.
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12.

13.

14.

15.

16.

17.

18.

19.

20.

Also on 30 July 2018, the Respondent submitted its Counter-Memorial on Jurisdiction
and the Merits (“Counter-Memorial”), accompanied by exhibits R-0147 to R-0269;
legal authorities RL-0183 to RL-0243; and three (3) expert reports, namely, by: (i) Ms.
Anabelle Ledn Feoli; (ii) Mr. Joe Hinzer and Mr. Ross MacFarlane of Watts, Griffis and
McOuat Ltd., and (iii) Mr. Timothy Hart of Credibility Consulting LLC, respectively.3

On 13 August 2018, the Parties exchanged their requests for production of documents.

On 20 August 2018, the Parties exchanged their responses on document production.
The Claimant’s response was accompanied with exhibits C-0446 and C-0447.

On 27 August 2018, each Party submitted its reply on document production, and its
complete Redfern Schedule for decision by the Tribunal.

On 17 September 2018, the Tribunal issued Procedural Order No. 6 on document
production (“PO6”).4

On 7 December 2018, the Respondent filed an application requesting the Tribunal to
order the Claimant to submit non-redacted versions of certain documents over which
the Claimant had asserted privilege. The Tribunal invited the Claimant to provide its
observations on the Respondent’s application by 14 December 2018.

On 14 December 2018, the Claimant provided its response opposing to the
Respondent’s application, togetherwith exhibits C-0448 to C-0451 and legal authorities
CL-0242 to CL-0248.

On 8 January 2019, the Tribunal issued its decision on the Respondent’s application of
7 December 2018. The Tribunal ruled that the redacted portions of the disputed
documents were protected by solicitor-client privilege, and denied the Respondent's
request.

On 30 January 2019, the Parties communicated to the Tribunal that they had agreed
to certain adjustments to the Procedural Calendar. On the same day, the Tribund
approved the Parties’ agreement and issued an amended version of the Procedura
Calendar (“Revision No. 6”).

On 5 February 2019, the Claimant submitted its Reply on the Merits (“Reply”),
accompanied by exhibits C-0032 (revised), C-0162 (revised), C-0213(revised), C-0233
(revised), C-0452 to C-0862;°% legal authorities CLA-0249 to CLA-0268; eleven (11)

A corrected version of the First Expert Report of Watts, Griffis and McOuat Ltd. was submitted
on 30 August 2018.

Pursuant to the Parties’ agreement, some procedural orders in this case have been issued in
English only. See, Parties’ communications of 3 June 2016 (regarding POZ2); Parties’
communications of 10 June 2016 (regarding PO3); Parties’ communications of 27 January 2017
(regarding PO4); Parties’ communications of 13 March 2018 (regarding PO5); and Parties’
communications of 21 September 2018 (regarding PO6).

Exhibits C-0497, C-0505, C-0522, C-0534, C-0559, C-0572 and C-0828 were intentionally left
blank.
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21.

22.

23.

24.

25.

26.

witness statements, namely, by: (i) Mr. Esteban Agluero Guier, (ii)) Mr. Rolando
Barrientos Saborio, (iii) Mr. Rodrigo Blanco Solis, (iv) Mr. Vern Hall, (v) Mr. Juan Carlos
Hernandez Jiménez, (vi) Mr. Scott LaPrairie, (vii) Mr. Manfred Peschke, (viii) Mr. Erich
Rauguth, (ix) Mr. Warner Rojas Quirds, (x) Mr. Franz Ulloa, (xi) Mr. Carlos Alberto Vega
Rojas; and eleven (11) experts reports, namely, by: (i) Ms. Irene Araya Ortiz, (ii) Ms.
Ana Virginia Calzada Miranda, (iii) Mr. Michael Colborne (three reports), (iv) Mr. Chris
Milburn, Mr. Howard Rosen and Mr. Edward Tobis of FTI Consulting Inc., (v) Mr. Rubén
Hernandez Valle, (vi) Mr. Erasmo Rojas Madrigal, (vii) Mr. Graham G. Clow and Ms.
Brenna J.Y. Scholey of Roscoe Postle Associates, and (viii) Mr. Diego Salto of
Consortium Legal (two reports).

On 7 February 2019, following consultation with the Parties, the Tribunal issued an
amended version of the Procedural Calendar establishing dates for the notifications of
witness and experts to be examined at the Hearing and for the Pre-Hearing
Organizational Call (“Revision No. 7).

On 25 February 2019, the Tribunal wrote to the Parties observing that the Claimant had
added a new claim in its Reply.® Pursuant to Article 46 of the ICSID Convention and
ICSID Arbitration Rule 40(3), the Tribunal invited the Respondent to provide any
observations to the new claim together with the Rejoinder on the Merits.

On 31 May 2019, the Respondent filed its Rejoinder on Jurisdiction and the Merits
(“Rejoinder”), together with exhibits R-0270 to R-0411; legal authorities RL-0130
(revised) and RL-0244 to RL-0279; and four (4) expert reports, namely, by: (i) Mr.
Timothy Hart of Credibility ConsultingLLC, (ii) Mr. Joe Hinzer and Mr. Ross MacF arlane
of Watts, Griffis and McOuat Ltd., (iii) Ms. Anabelle Ledn Feoli and (iv) Mr. Adrian
Torrealba, respectively.

On 14 June 2019, the Respondent communicated to the Tribunal that it had identified
certain clerical errors in its submission of 31 May 2019, and sought approval to submit
one missing exhibit (R-0412), revised versions of two expert reports (Mr. Torrealba’s
report and Ms. Leodn’s report), and two revised exhibits (R-0347 and R-0348). On 17
June 2019, the Tribunal wrote to the Parties stating that, subject to any compelling
objections by the Claimant, the Tribunal accepted the Respondent’s corrections. On
the same day, the Claimant confirmed that it had no objections. Accordingly, on 18
June 2019, the Respondent submitted the aforementioned revised materials to the
record through the electronic file sharing platform.

On 5 July 2019, the Claimant dispatched the Core Electronic Hearing Bundle for use
at the Hearing, jointly prepared by the Parties.

On 19 July 2019, the Claimant sought leave from the Tribunal to submit revised
versions of certain exhibits (C-0116, C-0524, C-0531, C-0538, C-0555, C-0585 and R-
0016), observing that it had previously conferred with the Respondent in that regard.
On 20 July 2019, the Tribunal granted the requested leave. On the same day, the

C-Reply Merits, [ 823(b). See also, id. 1] 18; 374-375; 611-614.
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27.

28.

29.

30.

31.

Claimant submitted the aforementioned revised exhibits to the record through the
electronic file sharing platform.

On 20 July 2019, the Claimant sought leave to submit an additional legal authority (CL-
0269). That same day, the Respondent confirmed that it did not oppose the request.
On 21 July 2019, the Tribunal granted the requested leave. On the same day, the
Claimant submitted the aforementioned legal authority to the record through the
electronic file sharing platform.

On 21 July 2019, the Respondent sought leave to submit an additional exhibit (R-0413),
indicating that it had previously conferred with the Claimant, who had not opposed the
request on condition that some additional related correspondence (designated as R-
0414 to R-0418) also be added to the record. That same day, the Claimant confirmed
its agreement. Subsequently, on the same day, the Tribunal granted the requested
leave. On 22 July 2019, the Respondent submitted the aforementioned exhibits to the
record through the electronic file sharing platform.

NON-DISPUTING PARTY APPLICATIONS AND SUBMISSIONS

APREFLOFAS’s Non-Disputing Party Applications and Submissions

On 15 September 2014, APREFLOFAS, aCosta Rican non-governmental organization
for the promotion of the environment, submitted a petition for amicus curiae (i.e., non-
disputing party) status pursuant to ICSID Arbitration Rule 37(2) (“APREFLOFAS’s
First Petition”). Following observations by the Parties, on 1 June 2016, the Tribuna
authorized APREFLOFAS to file a written submission. Thereafter, on 19 July 2016,
APREFLOFAS filed its Non-Disputing Party Submission, together with exhibits NDP-
0001 to NDP-0013 (“APREFLOFAS’s First Submission”); and on 18 August 2016 it
submitted exhibit translations designated as NDP-0014 to NDP-0020.7 In the Decision
on Jurisdiction,® the Tribunal deferred to the merits phase the issue raised by
APREFLOFAS of whether the Claimant’s investment complied with the legality
requirement provided in Article I(g) of the BIT.

On 27 December 2017, on instructions of the Tribunal, the ICSID Secretariat informed
APREFLOFAS that in accordance with the Procedural Calendar agreed upon by the
Parties, should APREFLOFAS intend to file an application to intervene as a
Non-Disputing Party during the merits phase of this arbitration, it should do so no later
than 19 January 2018.

On 19 January 2018, APREFLOFASfiled a second petition for amicus curiae (i.e., non-
disputing party) status (“APREFLOFAS’s Second Petition”).

Decision on Jurisdiction, [ 41-50.
Decision on Jurisdiction, [ 135-140, 364.
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40.

On 9 February 2018, the Parties submitted their comments to APREFLOFAS’s Second
Petition. The Parties’ comments were accompanied by legal authorities CL-0239 to
CL-0240° and RL-0182, respectively.

On 22 February 2018, the Tribunal issued Procedural Order No. 5 on APREFLOFAS's
Second Petition (“PO5”). The Tribunal (i) authorized APREFLOFAS to file a
Non-Disputing Party Submission; (ii) granted it access to the Parties’ pleadings on
jurisdiction and the Claimant’s Memorial on the Merits and an index of exhibits and
legal authorities on the record, subject to confidentiality restrictions; and (iii) afforded
the Parties an opportunity to present their observations on APREFLOFAS’s Non-
Disputing Party Submission in their submissions on the merits.

On 27 February 2018, pursuant to paragraph 54(a)(v) of PO5, each Party submitted its
consolidated index of exhibits and legal authorities for transmission to APREFLOFAS.

On 28 February 2018, APREFLOFAS received the pleadings and index authorized by
the Tribunal at paragraph 54(a) of POS5.

On 30 April 2018, APREFLOFAS filed its Second Non-Disputing Party Submission,
together with exhibits NDP-0021 to NDP-0035 (“APREFLOFAS’s Second
Submission”). Pursuant to paragraph 54(d) of PO5, the Parties presented their
observations on APREFLOFAS’s Second Submission in their submissions on the
merits.

Canada’s Non-Disputing Party Application and Submission

On 24 August 2018, Canada made an application to file a written submission as a
Non-Disputing Party pursuant to ICSID Arbitration Rule 37(2) (“Canada’s
Application”), concerning the interpretation of the BIT. On the same day, the Tribunad
invited the Parties to provide their observations on Canada’s Application by 31 August
2018.

On 31 August 2018, the Parties submitted their observations to Canada’s Application.

On 18 September 2018, the Tribunal issued its decision on Canada’s Application. In its
ruling, the Tribunal authorized Canada to file a Non-Disputing Party Submission by 30
November 2018, limited to providing comments on the BIT provisions in dispute. The
Tribunal ruled that should Canada wish to file documents together with its written
submission, it could only submit documents not already on the record.

Following the Tribunal’s request, each Party submitted its consolidated list of exhibits
and authorities to date, respectively on 18 and 21 September 2018, which were
subsequently circulated to Canadaon 21 September 2018.

On 20 February 2018, the Tribunal observed that the Claimant had already submitted a legal
authority numbered CL-0239, and for clarity of the record, it informed the Parties that the legal
authority formerly filed as CL-0239 would be renumbered as CL-0241.

19



41.

42.

43.

44.

45.

46.

47.

48.

49.

On 30 November 2018, Canada filed its Non-Disputing Party Submission, together with
legal authorities CAN-0001 to CAN-0022 (“Canada’s Submission”).

On 10 December 2018, the ICSID Secretariat informed the Parties that a third party
had sought access to Canada’s Application, the Parties’ observations to it, and
Canada’s Submission. The Parties were invited to provide their comments. On the
same day, the Respondent provided its consent for disclosure of the requested
documents. On 13 December 2018, the Claimant objected to said disclosure.
Accordingly, on 17 December 2018, the ICSID Secretariat confirmed that, in light of the
Parties’ responses and pursuant to ICSID Administrative and Financial Regulation
22(2), the aforementioned materials would not be published or shared by the Centre.

On 31 December 2018, the Respondent informed that, unless the Tribunal instructed
otherwise, itintended to disclose to the public Canada’s Submission on 7 January 2019.
On the following day, the Tribunal invited the Claimant to comment on this matter by 3
January 2019.

On 3 January 2019, the Claimant confirmed that it had no objections to the disclosure
of Canada’s Submission by Costa Rica, butit reserved all rights to make submissions
to the Tribunal with respect to disclosure of any additional parts of the record.

PRE-HEARING PROCEDURE

On 14 June 2019, the Parties jointly requested an extension of time to identify the
witnesses and experts to be cross-examined at the Hearing on the Merits. On 17 June
2019, the Tribunal granted the extension.

On 19 June 2019, the Parties communicated to the Tribunal their agreement on the list
of witnesses and experts to be cross-examined at the Hearing on the Merits. The
Parties further observed that they continued holding discussions to narrow down the
list.

On 21 June 2019, the Tribunal circulated a Draft of Procedural Order No. 7
(“Draft PO7”), to serve as agenda for the Pre-Hearing Organizational Call, and invited
the Parties to provide their observations thereto.

On 26 June 2019, the Parties submitted their joint comments to Draft PO7 and indicated
their points of discord.

On 27 June 2019, the President of the Tribunal (by delegation of her co-arbitrators) and
the Parties held a Pre-Hearing Organizational Call in preparation of the Hearing on the
Merits. The following persons participated in the conference call:

For the Tribunal
Professor Gabrielle Kaufmann-Kohler, President of the Tribunal

ICSID Secretariat and Tribunal Assistant
Ms. Luisa Fernanda Torres, Secretary to the Tribunal
Ms. Sabina Sacco, Assistant to the Tribunal
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50.

51.

52.

53.

54.

99.

For the Claimant

Mr. Eric Rauguth, Infinito Gold Ltd.

Mr. Juan Carlos Hernandez Jiménez, Industrias Infinito S.A.
Mr. John Terry, TorysLLP

Ms. Myriam Seers, Torys LLP

Ms. Emily Sherkey, Torys LLP

For the Respondent

Ms. Adriana Gonzalez, Ministry of Foreign Trade
Ms. Arianna Arce, Ministry of Foreign Trade

Ms. Marisol Montero, Ministry of Foreign Trade
Mr. Paolo Di Rosa, Arnold & Porter LLP

Mr. Patricio Grané, Arnold & Porter LLP

Mr. Timothy Smyth, Arnold & Porter LLP

On 28 June 2019, the Parties informed the Tribunal of their agreement to exclude their
technical experts, Roscoe Postle Associates and Watts, Griffis and McOuat Ltd., from
the list of experts to be examined at the Hearing on the Merits.

On 1 July 2019, the Tribunalissued Procedural Order No. 7 (“PO7”) on the organization
of the Hearing on the Merits.

On 11 July 2019, the Claimant informed the Tribunal that the Parties had agreed that
Mr. Erich Rauguth would testify at the Hearing on the Merits through videoconference
due to medical constraints. The Claimant undertook to make the necessary logistical
arrangements and to cover any reasonable costs associated with the conduct of the
examination by videoconference.

On12July 2019, Tribunal endorsed the Parties’ agreement concerning the examination
of Mr. Rauguth by videoconference.

On 15 July 2019, the Tribunal issued furtherlogistical and procedural directions for the
examination of Mr. Rauguth by videoconference. On 16 July 2019, the Claimant
informed the Tribunal that the Parties had agreed to certain modifications to the
Tribunal’s directions in this regard, which were submitted for the Tribunal’s
consideration. The Parties’ agreement was approved by the Tribunal that same day.

HEARING ON THE MERITS

The Hearing on the Merits was held from 22 to 25 July 2019 at ICSID facilities in
Washington D.C. "% The following persons were present:

The Tribunal

Professor Gabrielle Kaufmann-Kohler, President of the Tribunal
Professor Bernard Hanotiau, Arbitrator

Professor Brigitte Stern, Arbitrator

The venue for the Hearing on the Merits was established pursuant to paragraph 11(1) of PO1.
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The ICSID Secretariat and Tribunal Assistant
Ms. Luisa Fernanda Torres, Secretary to the Tribunal
Ms. Sabina Sacco, Assistant to the Tribunal

For the Claimant

Counsel

Mr. John Terry, TorysLLP

Ms. Myriam Seers, Torys LLP

Mr. T. Ryan Lax, Torys LLP

Mr. Nick Kennedy, Torys LLP

Ms. Emily Sherkey, Torys LLP

Ms. Claudia Garcia Mera, Torys LLP
Ms. Suzan Mitchell Scott, Torys LLP, Law Clerk
Ms. Tiana Vida, Torys LLP, Assistant
Party Representatives

Mr. Juan Carlos Hernandez Jiménez, Ambien-T Legal Counsel
Witnesses (*)

Mr. Erich Rauguth, by videoconference
Mr. Manfred Peschke

Experts

Ms. Irene Araya Ortiz

Ms. Ana Virginia Calzada Miranda

Mr. Howard N. Rosen, FTI Consulting
Mr. Chris Millburn, FTI Consulting

Mr. Edward Tobis, FTI Consulting

For the Respondent

Counsel

Mr. Paolo Di Rosa, Arnold & Porter LLP

Mr. Patricio Grané Labat, Arnold & Porter LLP
Mr. Dmitri Evseev, Arnold & Porter LLP

Mr. Timothy Smyth, Arnold & Porter LLP

Mr. Peter Schmidt, Arnold & Porter LLP

Ms. Natalia Giraldo Carrillo, Arnold & Porter LLP
Ms. Cristina Arizmendi, Arnold & Porter LLP
Ms. Christina Poehlitz, Arnold & Porter LLP
Ms. Kaila Millett, Arnold & Porter LLP

Ms. Fabiola Madrigal, Arnold & Porter LLP
Party Representatives

Ms. Adriana Gonzalez, Ministry of Foreign Trade
Ms. Arianna Arce, Ministry of Foreign Trade
Ms. Marisol Montero, Ministry of Foreign Trade
Experts

Ms. Anabelle Leon Feoli

Mr. Timothy H. Hart, Credibility International
Mr. Mark A. Funk, Credibility International

Ms. Rebecca Vélez, Credibility International

Court Reporters
Mr. David Kasdan, B&B Reporters
Ms. Maria Eliana Da Silva, D-R Esteno

Interpreters
Mr. Luis Eduardo Arango

Ms. Silvia Colla
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56.

S7.

58.

59.

60.

Mr. Daniel Giglio

(*) not present prior to their examination

During the Hearing on the Merits, the Tribunal heard opening and closing submissions
by counsel, asked questions to the Parties and heard evidence from the following

witnesses and experts:

For the Claimant

Mr. Erich Rauguth, witness, appearing by videoconference
Mr. Manfred Peschke, witness

Ms. Irene Araya Ortiz, expert

Ms. Ana Virginia Calzada Miranda, expert

Mr. Howard N. Rosen, FTI Consulting, expert

Mr. Chris Millburn, FTI Consulting, expert

Mr. Edward Tobis, FTI Consulting, expert

For the Respondent:
Ms. Anabelle Ledn Feoli, expert
Mr. Timothy H. Hart, Credibility International, expert

During the first day of the Hearing on the Merits, 22 July 2019, the Parties jointly
updated the Core Electronic Hearing Bundle to add the materials incorporated into the

record after submission of the 5 July 2019 version. "

During the Hearing on the Merits, the Parties introduced the following materials into the
record:

e Claimant: Demonstrative Exhibits CX-001 to CX-007
o Respondent: Demonstrative Exhibits RX-004 to RX-007

PosT-HEARING PROCEDURE

On 29 July 2019, the Tribunal communicated to the Parties a summary of certain
directions on Post-Hearing matters discussed at the conclusion of the Hearing on the
Merits. Pursuant to those directions: (i) in accordance with paragraph 36 of PO7 and
the discussion at the Hearing,'? there would be no post-hearing briefs, unless the
Tribunal informed the Parties in due course that it required assistance on a specific
question; (ii) in accordance with paragraph 33 of PO7, transcript corrections were
welcomed by 28 August 2019; and (iii) in accordance with paragraph 38 of PO7 and
the discussion at the Hearing, '3 Statement of Costs limited to itemization of costs were
due by 16 September 2019.

On 28 August 2019, the Parties requested an extension of time to submit the revised
Hearing Transcript. On the same day, the Tribunal granted the requested extension.

Supra, 1] 25-28.
Tr. Merits Day 4 (ENG), 1178:3-17 (President of the Tribunal).
Tr. Merits Day 4 (ENG), 1178:18-1180:16 (President of the Tribunal).
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63.

64.

65.

66.

67.

68.

On 4 September 2019, the Parties submitted their agreed corrections to the transcript
of the Hearing on the Merits.

On 13 September 2019, the Parties requested an extension of time to submit their
Statements of Costs. On 16 September 2019, the Tribunal granted the requested
extension.

On 20 September 2019, the Parties filed their respective Statements of Costs.

On 14 September 2020, the Tribunal informed the Parties that it estimated that it would
be in a position to render the award in late March or early April 2021, and would revert
with a more precise indication closer to the date of issuance.

On 19 January 2021, the Tribunal invited the Parties to indicate whether, for purposes
of the Spanish version of the Award, they would consent to including quotations in
English to exhibits or legal authorities for which there was no Spanish translation on
record. The Parties provided their consent on 20 January 2021.

Also on 19 January 2021, the Tribunal informed the Parties that the Assistant to the
Tribunal, Ms. Sabina Sacco, had left the firm of Lévy Kaufmann-Kohler, but would
continue to act as Assistant under the terms described in Section 8 of PO1. Neither
Party objected to Ms. Sacco’s continued participation as Assistant to the Tribunal in
this arbitration.

On 29 March 2021, the Tribunal updated the Parties that it estimated that it would issue
the Award in the month of May 2021. The proceeding was closed on 19 May 2021.

FACTUAL BACKGROUND

In May 2000, the Claimant (then known as Vannessa Ventures Ltd.) acquired Industrias
Infinito S.A. (“Industrias Infinito”). ' Industrias Infinito held an exploration permit for
the Crucitas area which had been granted in 1993, the term of which had been
extended to 18 September 1999. ' One of Industrias Infinito’s predecessor companies
had submitted an Environmental Impact Assessment (“EIA”), which had been approved
on 1 October 1993 by the Interdisciplinary Evaluation and Control Commission for
Environmental Impact Studies (“CONEIA”) — competent body before National
Technical Environmental Secretariat (“SETENA”) was created. 7

CWS-Rauguth 1, 9 12, 63.

As discussed in the Decision on Jurisdiction, this exploration permit had been obtained by the
company Vientosde Abangares, S.A., and then transferred to Placer Dome de CostaRica, S.A,,
whichwas Industrias Infinito’s previous name under otherowners. See Decision on Jurisdiction,
911 64-66.

C-Mem. Merits, §]58; CWS-Hernandez 1, [ 72; Resolution No. 193 of the Directorate of Geology
and Mines (2 April 1998), Exh. C-0046; R-Mem. Jur., [ 43.

CWS-Hernandez 1, ) 70.
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69.

70.

71.

72.

73.

74.

In 1997, President Figueres and the Minister of the Environment issued a decree that
declared mining to be an industry of national convenience. '8

Between 1993 and 2000, Industrias Infinito performed drilling and studies to prove the
existence and extent of the gold deposit. This included a pre-feasibility study in 1996,
which was accompanied by several reports and reviews on the viability of the Project;2°
other studies and reports addressing the environmental and socio-economic impact of
the Project;2! and a feasibility study in 1999 that proved the existence of a substantial
gold depositin the Las Crucitas area.??

In December 1999, Industrias Infinito submitted the feasibility study to the Directorate
of Geology and Mines (“DGM”) and requested an exploitation concessionto develop a
surface gold mine at Las Crucitas.23

Between 2000 and 2001, Industrias Infinito continued the exploration work and
obtained an updated resource estimate.2*

On 7 June 2001, the DGM approved the feasibility study, including the socio-economic
and environmental impacts of the Project.?5

On 17 December 2001, Industrias Infinito obtained its exploitation concession, with a
ten-year termsubject to extensions and one renewal, allowing it to extract, process and
sell the minerals fromthe Las Crucitas gold deposit.2¢ The concession became effective

20

21

22

23

24

25

26

C-Mem. Merits, [ 56; Forestry Law Regulation, La Gaceta No. 16 (23 January 1997), Exh. C-
0042.

CWS-Rauguth 1, q[1] 31-32; Placer Dome Explorations, Cerro Crucitas Project, Pre-Feasibility
Study (December 1996), Exh. C-0040.

CWS-Rauguth 1, § 34; Placer Dome de Costa Rica, Report on Black Sewage (Septic Tank)
Treatment System Operation and Maintenance (September 1995), Exh. C-0026; Placer Dome
Inc., Preliminary Metallurgical Evaluation (September 1995), Exh. C-0027; Placer Dome Inc.,
Gravity Concentration/Cyanide Leaching and Gravity Centration/Flotation Tests on Three Rock
Type Composites (July 1996), Exh. C-0032; Hay & Company Consultants Inc., Sediment
Reconnaissance Survey: Cerro Crucitas Project (August 1996), Exh. C-0033; Placer Dome de
Costa Rica, Phase 1 Assessment of Potential for Acid Rock Drainage at the Cerro Crucitas
Project, Costa Rica (5 December 1996), Exh. C-0041; Bruce Geotechnical Consultants Inc.,
Cerro Crucitas-Tailing Dam Assessment Area B Tailing and Waste Rock Materials Balance (28
August 1997), Exh. C-0043.

CWS-Rauguth 1, ] 35-37; Annex 4 to Exploration Permit No. 7339: Socio-Economic Study
(November 1998), Exh. C-0047; ICAPD Socio-Economic Impact Study (July 1995), Exh. C-
0025; ICAPD Social Impact Study (December 1995), Exh. C-0030.

CWS-Rauguth 1, 11 38; Placer Dome, Feasibility Study (Executive Summary) (September 1999),
Exh. C-0052.

CWS-Hernandez 1, | 74; Placer Dome, Feasibility Study - Executive Summary (September
1999), Exh. C-0052; Industrias Infinito S.A., Request for Exploitation Concession (18 December
1999), Exh. C-0053.

CWS-Rauguth 1, [ 64-76.

CWS-Hernandez 1,  80; Resolution No. 364-2001 (7 June 2001), Exh. C-0064.
CWS-Hernandez 1, | 83; Resolution No. R-578-2001-MINAE (17 December 2001), Exh. C-
0069.
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75.

76.

77.

78.

79.

on 30 January 2002 (the “2002 Concession”).?” The exploitation concession specified
that “[tlhe concession holder, prior to commencing the exploitation activities, shall
obtain the approval of the Environmental Impact Assessment, duly approved by the
[SETENA]. Six months shall be granted for its submission to the [DGM].”28

In March 2002, Industrias Infinito submitted its EIA to the SETENA for its approval.2°

On 13 February 2002, Mr. Abel Pacheco, at the time a presidential candidate, filed a
challenge before the Ministry of Environment and Energy (“MINAE”), requesting the
revocation of the 2002 Concession, alleging that it was against the national interestand
endangered the constitutional right to a healthy and ecologically balanced
environment.3® Due to similar challenges pending before the Supreme Court, the
MINAE deferred its decision on this challenge.

On 1 April 2002, environmental activists Carlos and Diana Murillo filed an amparo
petition (a constitutional challenge) against the resolution that granted the 2002
Concession on environmental grounds (the “Murillo Amparo”).3’

On 8 May 2002, Mr. Abel Pacheco took office as President of Costa Rica. On 5 June
2002, President Pacheco declared an indefinite moratorium on open-pit mining (the
“2002 Moratorium”).32 |t is undisputed that the 2002 Moratorium operated
prospectively and did not affect acquired rights.33

On 12 August 2002, another mining concession holder, Rio Minerales S.A., filed an
amparo petition against the 2002 Moratorium, arguing that it violated the principles of
legality, judicial certainty and non-retroactivity, as well as its vested rights and those of
Industrias Infinito. On 20 August 2002, the Constitutional Chamber of the Supreme
Court declared that the 2002 Moratorium did not violate the petitioner’s rights and was
not retroactive in light of its grandfathering provision (“2002 Constitutional Chamber

27

28

29

30

31

32

33

R-Mem. Jur., 1 49; Resolution No. R-578-2001-MINAE (17 December 2001), Exh. C-0069.
Resolution No. R-578-2001-MINAE (17 December 2001), Operative Part, [ 2, Exh. C-0069.
CWS-Hernandez 1, ] 96.

Request for Review against Resolution No. 578-2001-MINAE, Abel Pacheco de la Espriella (13
February 2002), Exh. R-0001.

CWS-Hernandez 1, [ 125; Supreme Court (Constitutional Chamber), Decision (26 November
2004), 1, Exh. C-0116.

Executive Decree No. 30477-MINAE (5 June 2002), Exh. C-0080.

Executive Decree No. 30477-MINAE (5 June 2002), Exh. C-0080, Transitional Provision |
provided: “Any procedures related to the exploration and open-pit mining of gold currently
pending before the [DGM] and before the [SETENA] to the date of publication hereof shall be
suspended. Any rights acquired before the publication of this decree will be respected.”
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81.

Decision”).3* In its findings, the Constitutional Court expressly stated that the same
applied to Industrias Infinito, as follows: 3%

[N]o fundamental right has been violated - at least not in a direct manner-
by the enactment of the Executive Decree No. 30477-MINAE of June 5th
of this year. While it is true that through this decree the Executive declares

a national moratorium on open-pit gold mining in the national territory for
an undefined term (article 1), it is also true that in Transitional provision 1

it expressly establishes that all /[...] rights acquired before the publication
of this decree will be respected’, therefore the objections made by the
appellant lack[] substance. That means this decree [does not] violate
rights acquired or [ ] juridical situations [established] in favor of [the]
companies that [currently] carry out the activity subject to the
indefinite moratorium, as the decree expressively provides for their
protection. Eventually, a violation may result from its application, but
that [has not] happened either. The threats to the fundamentalrights that
the appellant claims are no more than mere subjective fears. The fact that
both the President of the Republic and the Minister of the Environment and
Energy have made certain statements to the media, according to which, in
the opinion of the appellant, [they] will indemnify the companies Rio

Minerales S.A. and Industrias Infinito S.A., holders of the exploitation
concessions in the National Mining Registry of the Directorate of Geology
and Mines, presents no threat to the companies’ fundamental rights since
they merely are informal declarations without any action on behalf of the
Executive Power to stop these companies from the exploitation of the
granted concessions. The threat must be real and imminent, meaning that
there must be concrete acts by the administration that threaten a
fundamental right, which is not the case here. On the contrary, the text of
the disputed decree itself shows respect for the acquired rights of
these companies, and as a result there has been no violation of its
fundamental rights. In consequence, the present appeal is rejected, as is

declared in effect.

On 10 March 2003, Industrias Infinito filed an amparo petition requesting the
Constitutional Chamber to compel the SETENA to issue its decision on its EIA, which
it had requested in March 2002.36

The next day, on 11 March 2003, the SETENA denied approval of the EIA, on the
grounds that it required a declaration by the Executive that the Project was in the
national interest, which was lacking, and that the request showed certain technical
deficiencies.?” However, it did not disclose the reports which had served as the basis
for its conclusions. As a result, on that same day, Industrias Infinito appealed this
decision before the MINAE.38 The MINAE agreed with Industrias Infinito, and, on

35

36

37

38

Supreme Court (Constitutional Chamber), Decision (20 August 2002), Exh. C-0085.

Supreme Court (Constitutional Chamber), Decision (20 August 2002), Sole Whereas (emphasis
added), Exh. C-0085. The Tribunal has used the Parties’ translations included in the exhibits
cited, unless it has considered that the translation did not faithfully reflect the Spanish original,
in which case it has inserted its own translation in brackets.

CWS-Hernandez 1, I 119; Request for Amparo, Industrias Infinito S.A. (10 March 2003), Exh.
R-0006.

Resolution No. 272-2003-SETENA (11 March 2003), Exh. C-0097.
R-Mem. Jur., ] 58.
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83.

20 October 2003, ordered the SETENA to conduct a new evaluation of Industrias
Infinito’s application.3°

On 21 April 2003, Industrias Infinito filed a second amparo petition with the
Constitutional Chamber against the SETENA for violation of due process, requesting
disclosure of the reports.4® The Constitutional Chamber agreed with Industrias Infinito
and, on 25 August 2004, it compelled the SETENA to provide copies of any interna
and external assessments of the EIA.#!

On 26 November 2004, the Constitutional Chamber ruled on the Murillo Amparo (the
“2004 Constitutional Chamber Decision”). It held that the 2002 Concession violated
Article 50 of the Constitution, which guarantees the right to a healthy and ecologically
balanced environment, because that concession was granted prior to the approval of
the EIA. Specifically, the Constitutional Chamber held that, given the definition of the
EIA in the Mining Code, and in line with the preventive/precautionary principle,*2 “it is
clear that the Environmental Impact Assessment is necessary to obtain the exploitation
concession.”#3 The Constitutional Chamber noted that the preventive (precautionary)
principle in environmental matters had been incorporated into the constitutional regime
through a judgment of 21 December 2001, and was reinforced by Article 34 of the
Mining Code and Article 9 of the Regulation of the Mining Code.“* It also found that the
Government had not previously consulted the communities that might be affected by
the concession.*> The Constitutional Chamber thus held that the grant of the 2002
Concession had violated the preventive/precautionary principle and the constitutiona
right to a healthy and balanced environment.“6 It thus annulled the 2002 Concession,
“todo sin perjuicio de lo que determine el estudio de impacto ambiental,”*” which the
Respondent translates as “without prejudice to what the environmental impact
assessment may determine,”*® while the Claimant’s translation is “without prejudice to

39

40

41

42

43

45

46

47

48

R-Mem. Jur., [ 60; Resolution No. 569-2003-MINAE (20 October 2003), Exh. C-0106.
Second Request for Amparo, Industrias Infinito S.A. (21 April 2003), Exh. R-0008.

CWS-Hernandez 1, § 124; Supreme Court (Constitutional Chamber), Decision (25 August
2004), Exh. C-0113.

The Constitutional Chamber refers to the “principio de prevencion”, but the translation refers to
the preventive principle or precautionary principle indistinctly.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Section IV, p. 24
(PDF) (English), p. 57 (PDF) (Spanish), Exh. C-0116.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Section IV, pp. 26-27
(PDF) (English), pp. 60-61 (PDF) (Spanish), Exh. C-0116.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Section VI, pp. 30-
32 (PDF) (English), pp. 64-66 (PDF) (Spanish), Exh. C-0116.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Sections V, VI and
VIIl, pp. 27-30, 32 (PDF) (English), pp. 61-64, 66 (PDF) (Spanish), Exh. C-0116.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Operative Part, pp.
32-33 (PDF) (English), pp. 66-67 (PDF) (Spanish), Exh. C-0116.

R-Mem. Jur., 9 62 (emphasis in original).
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85.

86.

the findings of the Environmental Impact Assessment.”#® The Tribunal finds that the
Respondent’s translation is more accurate.

On 12 December 2005, the SETENA approved Industrias Infinito’s EIA. 0
In May 2006, President Oscar Arias took office.

On 4 December 2006, Industrias Infinito requested the Constitutional Chamber to
clarify whether the annulment of the 2002 Concession had been “absolute” or “relative”,
in which case it would be subject to cure (saneamiento).5* On 7 June 2007, the
Constitutional Chamber concluded that this request was a matter of administrative law
and that it had no jurisdiction to opine on it.%2 Specifically, the Constitutional Chamber
stated:

l.- If the respondent [...] considers that the violation indicated by the
Chamber in [the 2004 Constitutional Chamber Decision] has been
corrected, which nullifies [the 2002 Concession] because the requirements
of conducting the public hearing and the Environmental Impact Study (EIS)
approved, according to him, onDecember 12, 2005 by the [SETENA] have
been fulfilled, that is a matter that should be brought by using the
corresponding administrative and jurisdictional processes since the
subsequent fulfilment of the requirements whose omission led to the
declaration of admissibility of the appeal of legal protection (recurso de
amparo) filed on April 1, 2002 has no incapacitating effect on the decision
but it is rather the effect or consequence of its fulfillment. As a
consequence, the motion filed is unfounded and should be declared as
such.

Il.- As for determining the nature of the annulment —whether absolute or
relative—of [the 2002 Concession] [...] these are aspects related to the
validity of the administrative decree elements whose content and
transcendence may not and must not be discussed or determined by this
appeal as it constitutes a matter of administrative nature that exceeds the
competence of this Court. However, the petitioner should keep in mind that
the annulment [of the 2002 Concession] set in [the 2004 Constitutional
Chamber Decision], is not because defects were detected in the
administrative decree itself which, as it was stated, may only be declared
by the competent administrative authorities or before a common judge, but
because the Chamber determined that the decree was infringing the
precautionary principle and constitutional right for the enjoyment of a
healthy and balanced environment, as contemplated in the Political
Constitution. The possibility of restoring the concession or the
impossibility of doing so by virtue of being an absolute or relative
nullity, is not part of the object of the writ of amparo, but rather is an
issue that must be determined in the administrative area or in
ordinary jurisdiction. The decision on the amparo whose clarification is
requested has one singular and specific effect and objective, without being

49

50

51

52

C-CM Jur., 67. The Tribunal further notes that the English translation of Exh. C-0116 (p. 32,
PDF, English) provided by the Claimant translates it as: “without prejudice to that concluded by
the Environmental Impact Assessment.”

Resolution No. 3638-2005-SETENA (12 December 2005), Exh. C-0134.
RER-Ubico 1, 76.
Supreme Court (Constitutional Chamber), Decision No.2007-7973 (7 June 2007), Exh. C-0164.
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88.

89.

90.

91.

able to rule upon what decisions or actions based upon the resolution the
Administration must adopt after the decision. The decisionresolving the
amparo, in accordance with its factual records and applicable legal rules,
[does nof] contemplate the determination of the absolute or relative nature
of the errors or omissions contained in the concession; that determination
is not within the jurisdiction of this court, since the possibility of correcting
or rectifying a defect of legal transgression, or the impossibility of doing so,
is an issue that must be resolved in compliance with the definitions and
limits contained in ordinary legislation. The nature of these procedural
defects, when applying the traditional terminology in relation to relative or
absolute errors, is that they are conceptual categories whose application
corresponds to the processes developed before the ordinary jurisdiction.
For this reason, this motion is to be rejected in every respect.®

On 31 October 2007, the MINAE granted Mr. Pacheco’s 2002 challenge against
Industrias Infinito’s 2002 Concession, on the basis of the Constitutional Chamber’s
2004 finding that the 2002 Concession violated Article 50 of the Constitution.5

On 1 January 2008, the new Code of Contentious Administrative Procedure, entered
into force. % This Code allowed individuals with diffuseintereststo challenge the legality
of administrative acts before the Contentious Administrative Tribunal (“TCA”).

On 4 February 2008, the SETENA approved arevised EIA. 56

On 18 March 2008, President Arias issued a decree repealing the 2002 Moratorium,
which entered into force on 4 June 2008.57

On 21 April 2008, President Arias and the MINAE granted Industrias Infinito an
exploitation concession (the “2008 Concession” or the “Concession”), using the
administrative law concept of “conversion” (i.e., the previous annulled concession is
convertedintoavalid one).%8 Industrias Infinitohad requested thatits 2002 Concession
be cured through the concept of saneamiento, but the Government deemed that it was
more appropriate to convertit.5° It is undisputed that a conversion does not reinstate
the original concession (as would be the case with a saneamiento), but creates a new
concession. 80

53

55

56

57

58

59

60

Supreme Court (Constitutional Chamber), Decision No. 2007-7973 (7 June 2007), Whereas |
and Il (emphasis added), Exh. C-0164.

Resolution No. R-613-2007-MINAE (31 October 2007), Exh. R-0079.
CWS-Hernandez 1, 9] 189.

Resolution No. 170-2008-SETENA (4 February 2008), Exh. C-0170.
Decree No. 34492-MINAE (18 March 2008), Exh. C-0172.
Resolution No. R-217-2008-MINAE (21 April 2008), Exh. C-0176.

Letter from Industrias Infinito to the DGM (30 May 2007), Exh. C-0527; Resolution No. R-217-

2008-MINAE (21 April 2008), Second Whereas, p. 19 (PDF) (English), p. 40 (PDF) (Spanish),
Exh. C-0176.

CER-Hernandez-Rojas 1, | 67; RER-Le6n 2, q 109, Table 5; General Law of Public
Administration, Law No. 6227 (5 February 1978), Article 189, Exh. C-0014.
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97.

On 13 October 2008, President Arias designated the Crucitas Project as one of national
interest.8’

On 17 October 2008, the National System of Areas Conservation (the “SINAC”)62
authorized the logging of trees on the land of the Crucitas Project.®® Industrias Infinito
commenced logging that same day.54

On 19 October 2008, the NGO UNOVIDA filed an amparo petition against Industrias
Infinito’s 2008 Concession based on the violation of Article 50 of the Constitution.55
The NGO FECON filed a similar amparo petition on 23 October 2008.66

On 20 October 2008, the Constitutional Chamber issued a temporary injunction
suspending the forest-clearing operations, the execution of the Crucitas Project, and
the implementation of the decree declaring the Projectin the national interest. &7

In November 2008, Mr. Jorge Lobo and APREFLOFASfiled challenges before the TCA
requesting the annulment of various administrative acts, including (i) the SETENA
resolution declaring the environmental viability of the Project; (ii) the SETENA
resolution approving the modification of the Crucitas Project; (iii) the MINAE resolution
granting the 2008 Concession; and (iv) the Executive Decree declaring the Project in
the national interest.®® The petitioners also requested the TCA to order Industrias
Infinito and Costa Rica to restore the site and provide compensation for environmenta
damage.°

On 16 April 2010, the Constitutional Chamber of the Supreme Court denied
UNOVIDA’s and FECON’s amparo petitions and lifted the injunction against forest-
clearing operations (the “2010 Constitutional Chamber Decision”).”? In a majority

61

62

63

65

66

67

68

69

70

Executive Decree No. 34801-MINAET (13 October 2008), Exh. C-0196.
In Spanish: Sistema Nacional de Areas de Conservacion.

Resolution No. 244-2008-SCH (17 October 2008), Exh. C-0197.
R-Mem. Jur.,  78.

R-Mem. Jur., ] 78, citing RER-Ubico 1, 1 80 and Supreme Court (Constitutional Chamber),
Decision (16 April 2010), Exh. C-0225.

R-Mem. Jur., 78, citing RER-Ubico 1, I 80 and Supreme Court (Constitutional Chamber),
Decision (16 April 2010), Exh. C-0225.

R-Mem. Jur., [ 79, citing RER-Ubico 1, 1 80 and Supreme Court (Constitutional Chamber),
Decision (16 April 2010), Exh. C-0225.

Contentious Administrative Tribunal, Decision (14 December 2010), p. 3 (Spanish), p. 3
(English), Exh. C-0239.

Contentious Administrative Tribunal, Decision (14 December 2010), p. 4 (Spanish), p. 4
(English), Exh. C-0239.

Supreme Court (Constitutional Chamber), Decision (16 April 2010), Exh. C-0225. The denial
was with one exception: the Supreme Court upheld the amparo with respect to the allegation
that the EIA had been approved without the prior opinion of the National Groundwater, Irrigation,
and Drainage Service (Servicio de Nacional de Aguas Subterraneas, Riego y Avenimiento
(*SENARA”)). However, it did not annul the resolution granting the EIA nor the 2008
Concession, as the SENARA had subsequently issued its opinion, but ordered the State to pay
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98.

99.

100.

101.

decision that was 279 pages long and after reviewing extensive evidence, the
Constitutional Chamber held that the Crucitas Project (and thereby the 2008
Concession and the other administrative acts cited in the preceding paragraph) did not
violate the petitioners’ constitutional right to a healthy environment.”! The Parties
dispute whether the Constitutional Chamber made findings of the underlying legality of
these administrative acts.”? The decision only refersto the 2002 Moratorium as a matter
of fact and does not address the Moratorium’s impact on the Crucitas Project.”

Also on 16 April 2010, the TCA issued its own temporary injunction preventing the
Crucitas Project from moving forward. 74

On 29 April 2010, President Arias issued a decree declaring a new moratorium on
open-pitgold mining (understoodas the exploration, exploitation and processingof gold
using cyanide or mercury in the work to recover the mineral), which entered into force
on 11 May 2010 (the “Arias Moratorium Decree”).”®

On 8 May 2010, President Chinchilla took office and issued a decree which essentially
restated the Arias Moratorium Decree (the “Chinchilla Moratorium Decree,” together
with the Arias Moratorium Decree, referred to as the “2010 Moratoria” or “2010
Executive Moratoria”). It also declared an indefinite moratorium on open-pit gold
mining, understood as mining activities using cyanide and mercury in the processing of
ore.’® The Chinchilla MoratoriumDecree entered intoforce on 11 May 2010. However,
on 27 July 2010, President Chinchilla issued a letter acknowledging the 2010
Constitutional Chamber Decision and the possibility of Government liability if the 2008
Concession was cancelled.””

Meanwhile, on 11 June 2010, environmental activists Carlos and Douglas Murillo filed
an amparo petition with the Constitutional Chamber on the basis that Industrias
Infinito’s Concession was in breach of the 2002 Moratorium.”® The Constitutiona
Chamber denied this petition on 24 August 2010, on the grounds that it lacked
jurisdiction to review the legality of the exploitation concession(including its conversion)

7

72

73

74

75

76

7

78

damages for its failure to comply with this requirement. Supreme Court (Constitutional
Chamber), Decision (16 April 2010), Whereas LXIX, CXXI, Exh. C-0225.

Supreme Court (Constitutional Chamber), Decision (16 April 2010), Whereas CXXI, Exh. C-
0225 (“[lln accordance with the considerations given in this ruling, the remaining alleged
violations of the law for a healthy and ecologically balanced environment under the terms
outlined by Article 50 of the Political Constitution and constitutional jurisprudence are
dismissed.”)

See, e.g., C-CM Jur., §76; C-Mem. Merits, ] 157-158; C-Reply Merits, §]274; CER-Hernandez
Rojas 1, 1 84-104; R-Mem. Jur., §] 82; R-CM Merits, 1 97.

Supreme Court (Constitutional Chamber), Decision (16 April 2010), Fact No. 105, Exh. C-0225.
Contentious Administrative Tribunal, Resolution No. 1377-2010 (16 April 2010), Exh. C-0226.
Decree No. 35982-MINAET (29 April 2010), Exh. R-0032.

Executive Decree No. 36019-MINAE (8 May 2010), Exh. C-0229.

Letter by President Chinchilla (27 July 2010), Exh. C-0233.

RER-Ubico 1 q 84, citing Supreme Court (Constitutional Chamber), Resolution No. 2010-
014009 (24 August 2010), 1, Exh. R-0028.
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102.

and that of the related administrative acts.”® Specifically, the Constitutional Chamber
stated: 80

Although this Court finds that, indeed, on 20 May 2008 (the date when the
resolution R-217-2008-MINAE [approving the 2008 Concession] was
issued) Executive Decree number 30477-MINAE (issued on 12 June 2002,
repealed on 4 June 2008) [i.e. the 2002 Moratorium] was still in force, and
that the Decree stated that acquired rights would be respected, [ ] [the
assessment and analysis of] whether a mining concession violates
an executive decree [is not a matter of constitutionality but of
legality]. [...]

[A]lthough this Court verifies that the aforementioned Constitutional Court
resolution revoked Resolution R-578-2001-MINAE which granted the
mining concession to the company in question [the 2002 Concession], and
that the respondents interpreted such annulment as a relative annulment
[and that therefore] the ‘conversion of an administrative act’ figure under
Article 164 of the General Law of Public Administration was admissible,
[the assessment of] whether the respondents proceeded
appropriately when they ‘converted’ the [grant of the] mining
concession [ ] that had previously been annulled by [this]
Constitutional Court [is not a matter of constitutionality but of

legality].

On 24 November 2010, the TCA issued an oral summary of its decision on the
annulment request filed by Mr. Lobos and APREFLOFAS, declaring that all requests
for annulment had been upheld (the “2010 TCA Decision”).8' The TCA issued its full
written decision on 14 December 2010,82 where, inter alia, it dismissed the res judicata
defense raised by Industrias Infinito and the Government,® and annulled Industrias
Infinito’s 2008 Concession together with related administrative decisions.8 The main

79

80

81

82

83

Supreme Court (Constitutional Chamber), Resolution No. 2010-014009 (24 August 2010), Exh.
R-0028.

Supreme Court (Constitutional Chamber), Resolution No. 2010-014009 (24 August 2010),
Whereas V, pp. 1-2 (PDF) (English), pp. 12-13 (PDF) (Spanish) (emphasis added), Exh. R-
0028.

RER-Ubico 1 [ 89, citing Contentious-Administrative Procedural Code, Law No. 8508 (28 April
2006) (“CPCA”), Article 111(1), Exh. R-0082.

Contentious Administrative Tribunal, Decision (14 December 2010), Exh. C-0239. This decision
is also referred to by the Parties as the “2010 TCA Judgment.”

Contentious Administrative Tribunal, Decision (14 December 2010), p. 134 (Spanish), p. 134
(English), Exh. C-0239.

Contentious Administrative Tribunal, Decision (14 December 2010), p. 135 (Spanish), p. 135
(English), Exh. C-0239. Specifically, the decision annulled the following resolutions (see also
RER-Ubico 1,9 81):

(i) Resolution No. 3638-2005-SETENA, through which the SETENA declared the
environmental viability for the extraction phase of the Crucitas Project for a period of 2
years, under specific terms and conditions;

(i) Resolution No. 170-2008-SETENA, through which the SETENA approved the amendment
of the Crucitas Project;

(i) Resolution No. R-217-2008-MINAE, through which the President of Costa Rica and the
Minister of Environment and Energy awarded the mining concession to Industrias Infinito;
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103.

104.

basis for this annulment was that, when the 2004 Constitutional Chamber Decision
annulled the 2002 Concession, that annulment qualified as an absolute nullity and thus
invalidated Industrias Infinito’s rights ab initio. As a result, there was no concession in
existence that could be “converted” into a new one. Accordingly, when the Government
granted Industrias Infinito the 2008 Concession, this was necessarily a new
concession, which thus violated the 2002 Moratorium, then in force.8 The TCA also
found that the Concession’s conversion had violated the principle of non-derogability
of rules (“principio de inderogabilidad singular de la norma”), pursuant to which the
Government may not override a general rule through a specific act.® Further, as
discussed infra in Section V.C (discussing the Respondent’s objection of illegality), the
TCA also declared that the 2008 Concession had other legal and technical flaws, and
held that Industrias Infinito had engaged in “fraude de ley.”®"

The TCA ordered inter alia: (i) the MINAE to cancel the 2008 Concession;?88 (ii)
Industrias Infinito and the Government to facilitate the restoration of the site, with the
quantum of damages to be determined in a different TCA proceeding;8® and (iii) the file
to be transmitted to the prosecutor to determine whether criminal proceedings should
be initiated against Government officials (including President Arias).

In December 2010, the Costa Rican legislature enacted an amendment to the Mining
Code prohibiting open pit mining, which came into force on 10 February 2011 (the “2011
Legislative Mining Ban”).®" As discussed later when addressing the Respondent’s
illegality objection, the 2011 Legislative Mining Ban prohibited mining exploitation in
areas declared national parks, biological reserves, forest reserves and state refuges of

85

86

87

88

89

920

9

(iv) Resolution No. 244-2008-MINAE (the Tribunal notes that this document has not been
referred to be either Party);

(v) Resolution No. 244-2008-SCH, through which the Arenal-Huetar Norte Conservation Area,
through the sub-region San Carlos-Los Chiles, authorized the change of land use in forest
areas of forest, in areas of agricultural use without forest, and in plantation areas;

(vi) Executive Decree No. 34801-MINAET, through which the President of CostaRica and the
Minister of Environment and Energy declared the Crucitas Project of public interest and
national convenience.

RER-Ledn 1, 4[] 184-188; Contentious Administrative Tribunal, Decision (14 December 2010),
pp. 64-65, 67, 76-77 (Spanish), pp. 64-65, 67, 76-77 (English), Exh. C-0239.

RER-Ledn 1, 4[] 247-253; Contentious Administrative Tribunal, Decision (14 December 2010),
p. 65 (Spanish), p. 65 (English), Exh. C-0239.

RER-Ledn 1, 4[] 218-223; Contentious Administrative Tribunal, Decision (14 December 2010),
pp. 82, 105-106, 108 (Spanish), pp. 82, 104-107 (English), Exh. C-0239.

Contentious Administrative Tribunal, Decision (14 December 2010), p. 136 (Spanish), p. 136
(English), Exh. C-0239.

Contentious Administrative Tribunal, Decision (14 December 2010), pp. 135-136 (Spanish), pp.
135-136 (English), Exh. C-0239.

Contentious Administrative Tribunal, Decision (14 December 2010), p. 136 (Spanish), p. 136
(English), Exh. C-0239.

Amendment to Mining Code, No. 8904 (1 December 2010), Exh. C-0238. In the Decision on
Jurisdiction, the Tribunal used the term “Legislative Moratorium.” Having reviewed this law in
the context of the merits, it finds the term Legislative Mining Ban more appropriate.
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106.

107.

108.

wildlife, and declared certain mining reserve zones.®? It also limited mining of any
reserves to “cooperatives of workers for the development of mining in asmall scale for
the subsistence of families, artisanal mining and prospector use (coligallero) from
communities surrounding the exploitation sites, based on the amount of affiliates of
such cooperatives.” 2 It explicitly added a new provision to the Mining Code stating that
“[p]ermits or concessions shall not be granted for the exploration and exploitation
activities of open-pit mining of metallic minerals on national territory,” and “established
as an exception that only exploration permits for scientific and investigatory purposes
shall be granted.” %

On 18 January 2011, Industrias Infinito filed a request for cassation of the 2010 TCA
Decision before the Administrative Chamber of the Supreme Court, which had the
effect of staying the challenged decision.®s

On 10 February 2011, the 2011 Legislative Mining Ban entered into force. %

On 11 November 2011, Industrias Infinito requested the Constitutional Chamber to
declare that the 2010 TCA Decision was unconstitutional because it conflicted with the
Constitutional Chamber’s earlier decisions, in particular the 2010 Constitutionad
Chamber Decision.®”

On 30 November 2011, the Administrative Chamber of the Supreme Court denied
Industrias Infinito’s cassation request, and upheld the main conclusions of the 2010
TCA Decision (the “2011 Administrative Chamber Decision”).® In particular, it
upheldthe TCA’s decisions on resjudicata, non-derogability of rules, nullity of the 2002
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93

95

96

97

98

Amendment to Mining Code, No. 8904 (1 December 2010), Article 1 (amending Article 8 of the
Mining Code), Exh. C-0238.

Amendment to Mining Code, No. 8904 (1 December 2010), Article 1 (amending Article 8 of the
Mining Code) (English), Exh. C-0238.

Amendment to Mining Code, No. 8904 (1 December 2010), Article 2 (adding a new Article 8 bis
to the Mining Code) (English), Exh. C-0238.

Submissions of Industrias Infinito S.A. to the Supreme Court (Administrative Chamber), File
No. 08-1282-1027-CA (18 January 2011), Exh. C-0248.

The Parties differ as to the date on which the 2011 Legislative Mining Ban came into force.
While the Respondent alleges that it was 10 February 2011 (R-Mem. Jur., §] 141), the Claimant
states that itwas 11 February 2011 (C-CM Jur., [ 128, citing CWS-Hernandez 1, §201). In the
Tribunal’s view, the record suggests that the correct date is 10 February 2011: the Amendment
to the Mining Code (Exh. C-0238) states that it becomes effective on the date of its publication,
and the date of publication appears to have been 10 February 2011. In any event, this
discrepancy has no impact on the Parties’ arguments.

RER-Ubico 1,  112; Unconstitutionality Action, Industrias Infinito to the Supreme Court
(Constitutional Chamber) (11 November 2011), Exh. C-0259.

Supreme Court (Administrative Chamber), Decision (30 November 2011), Exh. C-0261.
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110.
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112.

Concession and applicability of the 2002 Moratorium.®® It did not pronounce on the
TCA’s findings on technical flaws and fraude de ley. %

On 9 January 2012, the Ministry of the Environment, Energy and Telecommunications
(“MINAET”) canceled Industrias Infinito’s 2008 Concession (the “2012 MINAET
Resolution”). ' The resolution stated in its operative part: 102

By virtue of the foregoing, in due compliance with the decision in
accordance with Articles 156 section 1 and 158 of the Contentious
Administrative Procedural Code, we hereby declare the cancellation of the
mining exploitation concession granted to the company Industrias Infinito
S.A., granted by Executive Branch resolution No. R-217-2008-MINAE at
3:00 p.m. on April 21, 2008, which was rendered null and void by decision
No. 4399-2010 issued at 4:00 p.m. on the December 14, 2010, by the
Contentious Administrative Tribunal, section IV. Administrative file 25%4 is
archived, the area is liberated from the Mining Registry.

On 12 April 2012, APREFLOFAS and Mr. Jorge Lobo Segura requested the TCA to
enforce the 2010 TCA Decision'% and, specifically, to order Industrias Infinito, SINAC,
and the State to repair the environmental damage caused to the site. 104

On 30 April 2012, a panel of four experts was appointed to assess the quantum of the
environmental damages and any reparation measures. % This panel issued its expert
opinion on 8 June 2012, which estimated the environmental damages at
USD 6.4 million and recommended certain reparation measures to be implemented. 106

On 19 June 2013, the Constitutional Chamber dismissed Industrias Infinito’s
unconstitutionality challenge (which had been filed on 11 November 2011), holding that

99

101

102

103

105

RER-Ledn 1, 91 267-286; Supreme Court (Administrative Chamber), Decision (30 November
2011), Whereas XIV-XVIII, LVI, LVIII-LIX, Exh. C-0261.

According to Dr. Ledn, it did not do so because its previous holdings were sufficient to annul the
relevant administrative acts. RER-Leon 1, | 285-286; Supreme Court (Administrative
Chamber), Decision (30 November 2011), Whereas LII, LI, LX, Exh. C-0261.

Resolution No. 0037, MINAET, File No. 2594 (9 January 2012), Exh. C-0268.
Resolution No. 0037, MINAET, File No. 2594 (9 January 2012), Exh. C-0268.

To recall, the 2010 TCA Decision had inter alia ordered Industrias Infinito, the SINAC and the
State to repair the environmental damages caused by the logging activities carried out in
Industrias Infinito’s property after the issuance of Resolution No. 244-2008-SCH. The TCA
specified that the amount of these environmental damages should be determined during the
enforcement proceedings for the 2010 TCA Decision on the basis of an expert opinion.
Contentious Administrative Tribunal, Decision (14 December 2010), p. 135 (Spanish), p. 135
(English), Exh. C-0239.

Contentious Administrative Tribunal, Decision No. 1438-2015 (24 November 2015), { A, Exh.
C-0305.

Contentious Administrative Tribunal, Decision No. 1438-2015 (24 November 2015), | F,
Exh. C-0305.

Contentious Administrative Tribunal, Decision No. 1438-2015 (24 November 2015), q H,
Exh. C-0305.
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the challenge was inadmissible because the Administrative Chamber had already
issued its ruling (the “2013 Constitutional Chamber Decision”). 107

Industrias Infinito left the Crucitas site on 10 September 2015.108

On 24 November 2015, on the basis of the expert report mentioned above, the TCA
ordered Industrias Infinito, the SINAC and the State to pay USD 6.4 million for
environmental damages within six months (the “2015 TCA Damages Decision”).'%®

Upon appeals from the SINAC and the State, on 6 December 2017, the Administrative
Chamber of the Supreme Court overturned the 2015 TCA Damages Decision for lack
of motivation and remanded the file to the TCA (“2017 Administrative Chamber
Decision”). "9 More specifically, the Administrative Chamber held that the TCA did not
assess the experts’ report on environmental damages, did not make any reference to
the parties’ positions and did not justify the rate which it applied to determine the
amount of the damages. """

On 14 January 2019, the TCAinvited the parties to the proceedings forthe enforcement
of the 2010 TCA Decision to comment on the 2017 Administrative Chamber Decision
within five business days. 2 The TCA also informed the parties involved that they could
resolve their dispute through a conciliation process. '3

On 22 January 2019, Industrias Infinito filed a brief with the TCA alleging that the
Crucitas area had suffered additional environmental damage since the 2015 TCA
Damages Decision due to a hurricane and third parties’ illegal mining activities. 114

On 22 February 2019, noting that the parties had not objected to a conciliation
proceeding, the TCA remitted the file to the conciliation office of the TCA. "5 According
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R-Mem. Jur.,  120; Supreme Court (Constitutional Chamber), Decision (19 June 2013),
Exh. C-0283.

CWS-Rojas 1, { 206.

Contentious Administrative Tribunal, Decision No. 1438-2015 (24 November 2015), p. 14 (PDF)
(English), p. 29 (PDF) (Spanish), Exh. C-0305.

Supreme Court (Administrative Chamber), Decision No.1567-F-S1-2017 (6 December 2017), p.
40 (PDF) (Spanish), Exh. C-0859.

Supreme Court (Administrative Chamber), Decision No.1567-F-S1-2017 (6 December 2017),
Whereas IX, pp. 36-39 (PDF) (Spanish), Exh. C-0859.

Contentious Administrative Tribunal, Resolution (14 January 2019), p. 4 (PDF) (Spanish), Exh.
C-0861.

Contentious Administrative Tribunal, Resolution (14 January 2019), p. 4 (PDF) (Spanish), Exh.
C-0861.

Reply to Hearing on Judgement Enforcement (22 January 2019), Exh. C-0862.
Conciliation Notice (22 February 2019), Exh. R-0370.
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to the Respondent, thisamounts to a suspension the proceedings,''® and the Claimant
has not disputed it.

SCOPE OF THIS DECISION

As agreed by the Parties and reflectedin Annex A to Procedural Order No. 1, these
proceedings have been bifurcated between jurisdiction and merits.

In the Decision on Jurisdiction, the Tribunal dismissed all of the Respondents
preliminary objections (whether they went to jurisdiction or admissibility), with the
exception of the following, which were deferred to the present phase:

a. Whether the Claimant’s investment complies with Article 1(g) of the BIT (more
specifically, whetheritis an investment made in accordance with Costa Rican law).
This objection was first raised by APREFLOFAS, but was subsequently endorsed
by the Respondent in its Counter-Memorial. 117

b. Whether the Tribunal lacks jurisdiction ratione temporis because the claims are
time-barred under the three-year statute of limitations contained in Article XlI(3)(c)
of the BIT. In the Decision on Jurisdiction, the Tribunal also deferred to the merits
phase the discussion whether this objection goes to jurisdiction or admissibility,
should it become relevant. 18

c. Whether the Claimant can invoke the Most Favored Nation (“MFN”) clause
provided in Article IV of the BIT to “circumvent” the jurisdictional flaws in its case.
In the Decision on Jurisdiction, the Tribunal noted that this objection only remained
relevant with respect to the time bar objection. As the Claimant invokes the MFN
clause on an alternative basis, the Tribunal will address the MFN argument only if
it upholds this latter objection.1®

Further, in the Decision on Jurisdiction, the Tribunal held that the application of Section
[11(1) of Annex | of the BIT was a matter of merits, not jurisdiction.'2° As the Tribuna
explained in that Decision, this provision “does not relate to the State’s consent to
arbitrate, nor to whether a claim can be heard or not; it relates to whether a particular
measure has or has not breached the BIT.” 2! The Tribunal will deal with this provision
at the end of the meritsreview, if it finds that any of the claims on the merits are founded.
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R-Rej. Merits, [ 207. The Tribunal observes that the paragraph numbering between the English
and Spanish versions of the Rejoinder does not coincide. The Tribunal has used the numbering
in the English version. Where necessary, the Spanish text of the Award indicates in brackets
the equivalent paragraph from the Spanish version of the Rejoinder.

Decision on Jurisdiction, [ 135-140; R-CM Merits, Section III.C.
Decision on Jurisdiction, [ 174, Sections IV.C4.band IV.C4.c.
Decision on Jurisdiction, [ 360-362.

Decision on Jurisdiction, 9 358.

Ibid.
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This Award first addresses the Respondent’s remaining preliminary objections. To the
extent they are dismissed, it will then address the merits of the dispute.

JURISDICTION / ADMISSIBILITY

LAW APPLICABLE TO JURISDICTION

As was noted in the Decision on Jurisdiction, it is undisputed that (i) jurisdiction is
governed by Article 25 of the ICSID Convention and by the BIT;'22 (ii) the interpretation
of the ICSID Convention and the BIT is governed by the customary international law
principles on treaty interpretation as codified in the Vienna Convention on the Law of
Treaties of 23 May 1969 (“VCLT”); 23 and (iii) the Tribunal has the power to rule on its
own jurisdiction. 124

OVERVIEW OF THE PARTIES’ POSITIONS

The Respondent’s Position
The Respondent objects to the Tribunal’s jurisdiction on the following grounds:

a. The Tribunallacks jurisdiction ratione materiae and ratione voluntatis, because the
Claimant’s investment was not owned or controlled in accordance with Costa
Rica’'s laws as required by Article I(g) of the BIT. While the Respondent does not
dispute that the Claimant has made an investment in Costa Rica, it argues that the
2008 Concession was obtained by fraud and misrepresentation, was grossly
defective under Costa Rican law and may have been procured by corruption. 125

b. The Tribunal lacks jurisdiction ratione temporis, because the claims are time-
barred pursuant to the three-year limitation period imposed by Article Xll(3)(c) of
the BIT. This is because the Claimant acquired knowledge of the alleged breach
and of the damage it caused when the 2010 TCA Decision was issued on
24 November 2010, i.e., prior to the cut-off date of 6 February 2011.126

c. Should the Tribunal find that the claims are barred under Article XlI(3)(c), the
Claimant cannot invoke the MFN clause to attempt to circumvent this finding by
relying on a more favorable temporal limitation provision in another treaty. The
Claimant has failed to show how it has suffered from less favorable treatment, and
Article XII of the BIT contains jurisdictional requirements that cannot be bypassed
by operation of the MFN clause. The BIT’'s MFN clause does not explicitly
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Decision on Jurisdiction, ] 118.
Decision on Jurisdiction, 1 119.
Decision on Jurisdiction, q[ 120.
R-CM Merits, Section III.C.
R-CM Merits, Section lll.A.
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encompass dispute resolution, but the majority view is that MFN clauses do not
apply to dispute settlement. 127

The Claimant’s Position

The Claimant argues that the Respondent’s jurisdictional objections are meritless:

a.

With respect to the objections ratione materiae and voluntatis, the Claimant
submits that its investment falls within the scope of Article 1(g) of the BIT, because
(i) it was valid at the time it was acquired, which is the relevant time to determine
legality; (ii) any breaches of CostaRican law were not sufficiently serious to deprive
the Tribunal of jurisdiction, and are in any event primarily attributable to the State
itself; (iii) the Respondent is estopped from arguing illegality of measures issued
by its own officials; and (iv) there is no evidence whatsoever of corruption.128

In connection with the Respondent’s objection ratione temporis, the evidence
shows that the Claimant knew, and could only have known, that the Respondent
breached the BIT and that Infinito had suffered damages on 30 November 2011,
i.e., the date on which the Administrative Chamber annulled the resolutions
restoring the Claimant’s exploitation concession and other key permits, and on
which the 2011 Legislative Mining Ban for the first time made it impossible for the
Claimant to apply for another updated exploitation concession. 129

Finally, even if the Tribunal were to find that the claims are time-barred under
Article X1I(3)(c), the Claimant submits that Article IV(a) of the BIT (which includes
an MFN clause) permits it to benefit from more favorable dispute resolution
mechanisms under the Respondent’s bilateralinvestment treaties with Taiwan and
the Republic of Korea that contain no temporal limitations. 130

DOES THE CLAIMANT OWN OR CONTROL AN INVESTMENT IN ACCORDANCE WITH COSTA
RicaN LAW?

The Respondent’s Position

During the jurisdictional phase, the Respondent’s position was that the evidence was
insufficient to argue that “the entirety of Infinito’s investment was procured through
fraud, corruption or other malfeasance.”'3' However, in its Counter-Memorial, it alleged
that “fresh evidence suggesting that the Concession was indeed procured by corruption
has come to lightsince the Hearing on Jurisdiction. Having previously reserved its rights
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R-CM Merits, Section III.B.
C-Reply Merits, ] 381.
C-Reply Merits, 9] 382.
C-Reply Merits, 1 488-494.
R-Reply Jur., § 337.
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in respect of this issue, Costa Rica now exercises those rights and objects to the
jurisdiction of the Tribunal on this basis.” 132

The Respondent’s position during this phase has been that the Tribunal lacks
jurisdiction over the Claimant’s entire case because the Claimant’'s 2008 Concession
was not owned or controlled in accordance with Costa Rican law, as required under
Article I(g) of the BIT. The Respondent thus argues that the Claimant’s investment falls
outside the scope of the BIT’s protection and Costa Rica’s consent to arbitration.
Consequently, the Tribunal would lack jurisdiction ratione materiae and ratione
voluntatis. 133

The Respondent’s argumentis essentially the following: Article I(g) of the BIT expressly
requires that the investment be owned or controlled in accordance with Costa Rican
law (a). The Claimant did not own or control an investment in accordance with Costa
Rican law (b).

a. Article I(g) of the BIT Requires that the Investment Be Owned or
Controlled in Accordance with Costa Rican Law

As noted in the Decision on Jurisdiction, the BIT expressly requires that investments
must be “owned or controlled” in accordance with Costa Rican law. '3* The Respondent
submits that “[i]t is uncontroversial and well established in investment law that where a
treaty contains a provision requiring investments to be in accordance with a host-
State’s laws, investments which are illegal under that law are not protected by the BIT
and fall outside the scope of the State’s consentto arbitration.” 135 Relying on Anderson,
the Respondent further submits that, if an investment is not owned or controlled in
accordance with Costa Rican law, it will not qualify as an investment under the BIT."36

The consequences are three-fold. First, the Tribunal lacks jurisdiction ratione materiae,
because the substantive protections of the BIT apply only to investments as defined
under the BIT."37 Second, it also lacks jurisdiction ratione voluntatis, because Costa
Rica’s consentto arbitration underthe BIT applies only to “investors” who own or control
an “investment” as defined under the BIT.'38 Third, the investment falls outside the
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R-CM Merits, ] 296.
R-CM Merits, 1] 297.
R-CM Merits, 9] 301; Decision on Jurisdiction, [ 138, 235(iii).

R-CM Merits, 1298, citing interalia Fraport AG Frankfurt Airport Services Worldwide v. Republic
of the Philippines, ICSID Case No. ARB/03/25, Award, 16 August 2007 (“Fraport I'), § 339,
Exh. CL-0207; Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No.
ARB/03/26, Award, 2 August 2000 (“Inceysa’), § 207, Exh. RL-0183; Salini Costruttori S.p.A.
and lItalstrade S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4, Decision on
Jurisdiction, 31 July 2001 (“Salini’), ] 46, Exh. RL-0184.

R-CM Merits, ] 301, citing Alasdair Ross Anderson, et al., v. Republic of Costa Rica, ICSID
Case No. ARB(AF)/07/3, Award, 19 May 2010 (“Anderson”), 1| 58, Exh. RL-0187.

R-CM Merits, 11 301.
R-CM Merits, [ 301.
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Respondent’s consent to ICSID arbitration, since the latter only applies to a legal
dispute arising out of an investment. 139

Again relying on Anderson, the Respondent submits that the test for compliance with
this requirement is an objective one, i.e., “[e]ach Claimant must meet this requirement,
regardless of his or her knowledge of the law or his or her intention to follow the law.”140

The Respondent points out that, unlike similar requirements under other treaties, the
temporal scope of the legality requirement under Article I(g) of the BIT is not limited to
the establishment phase of the investment. The terms “owned” or “controlled” do not
relate to a particular point in time (as opposed to the terms “made”, “established” or
“admitted”). 4! Consequently, the legality requirement applies throughout the life of an
investment. 42 The Respondent relies on the wording of Article 1(g) of the BIT and

denies that Vannessa Ventures and Copper Mesa support the Claimant’s position. 143

Costa Rica further submits that the illegality arose in any event at the time of the
establishment of the investment in April 2008, marked by the granting of the 2008
Concession and related approvals. '** Hence, even if the legality were to be assessed
at the establishment phase, the assessment would have to be made when the 2008
Concession and related approvals were granted. 145

The Respondent further contends that the illegality of the 2008 Concession invalidates
the protection of the Claimant’s investment, because each stage of an investment’s
establishment must be legal and bone fide to qualify for protectionunderaBIT. 46 Citing
to Chevron, the Respondent notes that the commercial reality of many large-scale
natural resource exploitation projects is that they are usually made in stages.'#” The
multi-phase nature of a mining investment has been acknowledged by various
investment tribunals, such as Bear Creek Mining.18 With reference to Yukos, the
Respondent concludes that if an illegality of a sufficiently serious nature is identified at
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R-CM Merits, | 302, relying on Phoenix Action, Ltd. v. Czech Republic, ICSID Case No.
ARB/06/5, Award, 15 April 2009 (“Phoenix”), 101, Exh. RL-0165.

R-CM Merits, [ 303, citing Anderson, [ 52, Exh. RL-0187.
R-CM Merits, ] 304.
R-Rej. Merits, 1] 248-257.

R-Rej. Merits, [ 254-255, referring to Vannessa Ventures Ltd. v. Bolivarian Republic of
Venezuela, ICSID Case No. ARB(AF)/04/6, Award, 16 January 2013 (“Vannessa Ventures’),
Exh. RL-0078 and Copper Mesa Mining Corporation v. Republic of Ecuador, PCA Case No.
2012-2, Award, 15 March 2016 (“Copper Mesa”), Exh. CL-0234.

R-Rej. Merits, ] 271.
R-Rej. Merits, ] 271.
R-Rej. Merits, ] 272.

R-Rej. Merits, [ 273, citing Chevron Corporation (U.S.A.) and Texaco Petroleum Corporation
(U.S.A.) v. Republic of Ecuador [ll], PCA Case No. 2009-23, Third Interim Award on Jurisdiction
and Admissibility, 27 February 2012 (“Chevron Third Interim Award’), [ 4.16, Exh. RL-0096.

R-Rej. Merits, [ 274, citing Bear Creek Mining Corporation v. Republic of Peru, ICSID Case No.
ARB/14/21, Award, 30 November 2017 (“Bear Creek Mining”), || 296, Exh. RL-0234.
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any stage of the investment, this will render the investmentillegal. 4% Thus, in order for
the Claimant’s investment to qualify for protection, the 2008 Concession and its later
operation must be legal.

In the Respondent’s submission, under Article I(g) of the BIT, the Tribunal will lack
jurisdiction if the following two elements are met. First, the alleged illegality must be
sufficiently serious for the investment to lose the protections under the BIT and/or
access to dispute settlement under the BIT. 150 As was held in Quiborax, the subject-
matter scope of the legality requirementis limited to non-trivial violations of the State’s
legal order, violations of the State’s foreign investment regime, and fraud aimed at
securing the investment.'®' Second, the respondent State must not have knowingly
overlooked or accepted the illegality, such that it is estopped from arguing that the
investment is illegal.'®? The factors that are relevant in this assessment include the
length of the time the State tolerated the illegal action without any intervention, and
whether the investor concealed its actions fromthe State, in which case the latter would
not be estopped. 153

b. The Claimant Did Not Own or Control an Investmentin Accordance with
Costa Rican Law

The Respondent argues that the Claimant did not own or control an investment in
accordance with Costa Rican law because (i) the Claimant obtained its investment
through deceitful conduct (“fraude de ley”); (ii) the Claimant’s 2008 Concession suffered
from other irredeemable legal defects; and (iii) there are indicia that the Claimant’s
investment was procured through corruption.

(i) The Claimant Obtained Its Investment Through Deceitful Conduct
(“Fraude de Ley”)

According to the Respondent, as declared by the 2010 TCA Decision and confirmed by
the 2011 Administrative Chamber Decision, the 2008 Concession wasiillegally obtained
through misrepresentation to Costa Rican officials, which amounted to a legal fraud
(fraude de ley) under Costa Rican law.'** Relying on its legal expert, Dr. Leon, the
Respondent submits that a “fraude de ley” occurs “when acts are carried out under the
guise of lawful conduct, but are aimed at obtaining unlawful effects.”155
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R-Rej. Merits, [ 275, citing Yukos Universal Limited (Isle of Man) v. Russian Federation, PCA
Case No. AA 227, Final Award, 18 July 2014 (“Yukos”), [ 1368-1369, Exh. CL-0093.

R-CM Merits, 9 305, citing Quiborax S.A., Non-Metallic Minerals S.A., & Allan Fosk Kaplin v.
Plurinational State of Bolivia, ICSID Case No. ARB/06/2, Decision on Jurisdiction, 27 September
2012 (“Quiborax Jurisdiction”), ] 266, Exh. CL-0233.
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The Respondent points out that the 2010 TCA Decision identified the following
instances of legal fraud: (i) the fact that Industrias Infinito interpreted the exploration
permit as automatically granting it an exploitation concession; (ii) the application of the
conversion of the administrative act to an act that had been annulled ab initio by a
Costa Rican court six years before; and (iii) the fact that Industrias Infinito requested a
modification of the environmental viability instead of filing anew EIA. 156 In addition, the
Claimant attempted to circumvent certain environmental protections when submitting
its application for the 2002 and 2008 Concessions, by failing to inform the
environmental authorities that it planned to create a tailings pond over a public road. %’
The Claimant also illegally attempted to amend its mining Project to allow itself to
extract minerals from a depth beyond the limit set by the DGM. 158

Relying on Hamester, Inceysa, and Plama, the Respondent submits that, where an
investment is obtained through misrepresentation or fraud, it cannot benefit from the
protection afforded by the BIT and falls outside the scope of the respondent State’'s
consent to arbitration. 159

The Respondent denies that it is estopped from asserting illegality, because, if at all, a
State is only estopped from raising an illegality objection where its acceptance of the
illegality gives rise to a legitimate expectation that the investment was legal.%® While
the Respondent acknowledges that SETENA approved the relevant changes to the
Claimant’s Concession in February 2008, it notes that the approval was challenged
only seven months later and was eventually annulled through the 2010 TCA
Decision. 161

(ii) The 2008 Concession Suffered from Other Irredeemable Legal
Defects

The Respondent contends that the 2008 Concession suffered from other irreparable
deficiencies which rendered it null and void under Costa Rican law. The Respondent
explains that the 2008 Concession suffered from at least the following fundamenta
legal defects: 162

a. The grant of the 2008 Concession was illegal due to the application of the 2002
Moratorium. The attempt to apply the principle of conversion to the concession

161

162

R-CM Merits, q 311, referring to Contentious Administrative Tribunal, Decision (14 December
2010), pp. 77-78, 82, 105 (Spanish), pp. 78, 82, 105-106 (English), Exh. C-0239.

R-CM Merits, [ 312.
R-CM Merits, [ 313.

R-CM Merits, 1] 325-327, citing Gustav F W Hamester GmbH & Co KG v. Republic of Ghana,
ICSID Case No. ARB/07/24, Award, 18 June 2010 (“Hamester”), ] 123-124, Exh. RL-0185;
Inceysa, 11 239-240, Exh. RL-0183; Plama ConsortiumLtd. v. Republic of Bulgaria, ICSID Case
No. ARB/03/24, Award, 27 August 2008 (“Plama”), | 146, Exh. RL-0235.
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previously held by Industrias Infinito was invalid because such concession had
been annulled and declared void ab initio more than six years before. 63

b. The grant of the 2008 Concession breached the principle of non-derogability of
general administrative regulations by individual, specific administrative acts. 164

c. The 2008 Concession and related approvals breached numerous environmenta
protection laws, in particular:

i. Thechangesintroduced by Industrias Infinito to the Projectin December 2007,
after obtaining approval of its EIA in December 2005, were significant, and
would have required an additional EIA to have been carried out. 165

i. The mandatory technical analysis of Industrias Infinito’s proposed changes to
the mining Project in December 2007 were not carried out. 166

iii. SETENA'’s approval of Industrias Infinito’s modified EIA in February 2008 was
invalid because it was based on the original EIA approval of December 2005,
which had a validity of two years and thus expired in December 2007.767

iv. SETENA failed to hold a public hearing for the Project in accordance with the
requirements of the Organic Law of the Environment, which imposes on the
State an obligation to encourage public participation when actions could affect
the environment. 168

v. Industrias Infinito’s land-use permit was invalid, because it failed to consider
that the area in question included protected species of tree; it incorrectly
identified the species of tree in the area and it depended on the declaration of
national interest in relation to the Project, which the TCA declared void. 169

vi. The permitfor change in land use was invalid, since it was based on the 2008
Concession that was declared void.7°

vii. When providing its approval for the modified EIA requested by Industrias
Infinito in December 2007, SETENA did not carry out the required cost-benefit
analysis under Costa Rican law. "
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viii. When applying for the EIA approval in 2002, Industrias Infinito failed to
disclose the existence of a public road in the area where the tailings pond for
the mine was planned to be built. It did so again when applying for
modifications to the Project in December 2007.172

ix. SETENA relied upon certain reports provided by Industrias Infinito that were
not duly signed and stamped by the chemical engineer from the Professiona
Association of Chemical Engineers. 73

d. The decree that the Project was in the national interest was invalid, both in terms
of procedure and motivation. 174

For the Respondent, these defects, which were identified by the TCA and confirmed by
the Costa Rican Supreme Court, do not constitute minor, technical flaws but rather
demonstrate that the Claimant’s investment was fundamentally invalid. Hence, they are
sufficiently serious to make the Claimant’s alleged investment ineligible for the
protection of the BIT.

Nor is the Respondent estopped fromarguing thatthe Claimant’s investmentwas illegal
as a result of these deficiencies. Although the TCA held that Costa Rican authorities
shared responsibility for the legal defects, Costa Rica’s judiciary found that the 2008
Concession had been illegally granted and invalidated it. Relying on the actions taken
by Costa Rica’s judiciary as well as the commencement of criminal and disciplinary
proceedings against certain Costa Rican officials involved in illegally granting the 2008
Concession, the Respondent asserts that it did not accept the defects in the Claimant’s
investment. 175

With respectto the responsibility forthe defects and the Claimant’s arguments that they
were attributable to the Costa Rican authorities, the Respondent submits that the
reference to SPP is inapposite. While that tribunal held that the complicity of the
Egyptian authorities in the alleged illegality defeated the respondent’s objection, the
extract cited by the Claimant makes no mention of the seriousness of the illegality, and
is thus irrelevant.176

As to the Claimant’s assertion that there is no evidence of deceitful conduct, the
Respondent argues that the Claimant rehashes the arguments that it had
unsuccessfully raised before the Administrative Chamber of the Supreme Court,
ignoring the Costa Rican Court’s findings, in the “hope that this Tribunal will act as a
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court of appeal in respect of domestic law decisions.”'”” The Claimant’'s attempt to
persuade the Tribunal to question the findings of the Costa Rican courts ignores a
consistent line of authorities that recognize that tribunals should give due deference to
the decisions of domestic courts regarding the application of their own law. The
Respondent relies in particular on Chevron, and on Cortec, according to which a
tribunal should “accept the findings of local courts” as long as there are no gross
deficiencies.'’8

The TCA made its findings, continues the Respondent, following a comprehensive
review of the evidence and a lengthy hearing, including testimony from numerous
witnesses and experts proffered by Industrias Infinito, which the Administrative
Chamber found in compliance with due process.

Regarding the Claimant’s allegation that Costa Rica relies on ex post facto declarations
of invalidity that are based on laws that changed after the Claimant made its investment,
the Respondent alleges that the two declarations cited by the Claimant were in force
when the 2008 Concession was granted.7®

The Respondent further denies that the support for the Claimant’s mining project
expressed by its officials now estops it from pleading illegality. That support did not
amount to a representation that the 2008 Concession was exempt fromjudicial scrutiny.
In any event, the estoppel doctrine does not mean that statements or acts of the
executive can supersede court decisions, the judiciary being the ultimate arbiter of
Costa Rican law pursuant to Costa Rica’s Constitution.

In addition, Costa Rica stresses that the cases on which the Claimant relies in support
of its estoppel argument, such as Kardassopoulos and ADC, were solely concerned
with endorsements by the executive branch of a State and did not involve any contrary
rulingfromthe judiciary. They are thus distinguishable. Moreover, CostaRica considers
that it cannot be estopped fromasserting illegality where the Claimant itself fraudulently
concealed the illegality, arule that was confirmed in Fraport !/ and in Arif. Finally, for the
Respondent, the issue of estoppel does not arise in respect of investments that,
because of their nature and associated risks, may be made subject to special
regulations, such as investments in open-pit mining. 180
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R-Rej. Merits, ] 304, citing Decision on Jurisdiction, [ 217.

R-Rej. Merits, [ 306-307, citing Chevron Corporation and Texaco Petroleum Corporation v.
Republic of Ecuador[ll], UNCITRAL, PCA Case No. 2009-23, Decision on Track 1B, 12 March
2015 (“Chevron Decision on Track 1B”), | 140, Exh. RL-0252; Cortec Mining Kenya Limiteqd,
Cortec (Pty) Limited and Stirling Capital Limited v. Republic of Kenya, ICSID Case No.
ARB/15/29, Award, 22 October 2018, § 339, Exh. RL-0248.

R-Rej. Merits, {9 308-309.

R-Rej. Merits, 1] 312-317, citing loannis Kardassopoulos v. Republic of Georgia, ICSID Case
No. ARB/05/18, Decision on Jurisdiction, 6 July 2007 (“Kardassopoulos”), 1 183, 185-188,
191-192, 194, Exh. CL-0208; ADC Affiliate Limited and ADC & ADMC Management Limited v.
Republic of Hungary, ICSID Case No. ARB/03/16, Award, 2 October 2006, (“ADC"), [ 475, Exh.
CL-0009; Fraport I, Y] 346-347, 387, Exh. CL-0207; Mr. Frank Charles Arif v. Republic of
Moldova, ICSID Case No. ARB/11/23, Award, 8 April 2013 (“Arif’), 1] 374, 376, Exh. CL-0014.
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(iii)  There Are Indicia that the Claimant’s Investment Was Procured
Through Corruption

In its Counter-Memorial, the Respondent asserted that there were indicia that the
Claimant’s investmentwas procured through corruption. In particular, it noted that there
were ongoing criminal investigations in respect of the Claimant’s investment, and thus
it would be inappropriate for the Tribunal to exercise jurisdiction over the dispute.®!

However, in its Rejoinder, the Respondent expressly withdrew this objection:

[T]he investigation of possible bribery resulting from the donation by the
Claimant’s shareholder Ronald Mannix to former President Mr Arias’
foundation has been discontinued following the decision of the Costa Rican
Criminal Court that specific charges against Mr Arias (but not others) were
time-barred. Accordingly, Costa Rica is no longer pursuing its jurisdictional
objection on the basis of the indicia of corruption in respect of the
Claimant’s investment. '

The Claimant’s Position

The Claimant maintains that its investments fall within the scope of Article I(g) of the
BIT for the reasons set out below.

a. The Assessment of Legality of an Investment Focuses on the Time When
the Investment Was Acquired

The Claimant submits that the Respondent bears the burden of proving that the
Claimant breached the legality requirement under Article I(g) of the BIT. The applicable
standard of proof for assertions of illegality, fraud and corruption requires clear and
convincing evidence. '8

Referring to Fraportl, the Claimant submits that the legality must be assessed at the
time when the investment was acquired, as “the effective operation of the BIT regime
would appear to require that jurisdictional compliance be limited to the initiation of the
investment.” 18 The Claimant also cites Vannessa Ventures, where the tribunal found
that “the jurisdictional significance of the ‘legality requirement’ in the definition of an
investment [...] is exhausted once the investment has been made.” '8 The Claimant
further points out that, in Copper Mesa, the tribunal held that “the wording of the Treaty
is confined, at most, to a jurisdictional bar applying to the time when the Claimant first
made its investment,” and “does not extend to the subsequent operation, management
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R-CM Merits, 9] 355-365.
R-Rej. Merits, {239, fn. 404.

C-Reply Merits, 9] 389, relying on Waguih, where the tribunal held that “the applicable standard
of proof is greater than the balance of probabilities but less than beyond reasonable doubt.”
Waguih Elie George Siag and Clorinda Vecchi v. Arab Republic of Egypt, ICSID Case No.
ARB/05/15, Award, 1 June 2009 (“‘Waguih”), 1] 325-326, Exh. CL-0089.

C-Reply Merits, [ 391, citing Fraport I, ] 345, Exh. CL-0207.
C-Reply Merits, [ 391, citing Vannessa Ventures, §] 109, Exh. RL-0078.
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or conduct of an investment.”'8 According to that tribunal, requiring the legality
standard to be met throughout the life of an investment would have serious and
undesirable consequences.'®”

b. There Was No lllegality at the Time Infinito Initially Acquired Its
Investment

It is the Claimant’s contention that its investment was legal when it was initially made
in 2000. Since there was no illegality associated with the Claimant’s acquisition of
Industrias Infinito in 2000, the Claimant submits that the Respondent is trying to argue
that Industrias Infinito’s exploitation concession was actually acquired in 2008.188
However, the Claimant argues, Industrias Infinito’s 2008 Concession is the same
investment as its 2002 Concession, which meets the legality requirement under Article
I(g) because there were no legal defects when it was firstacquired in 2001, which Costa
Rica admitted at the hearing on jurisdiction. For that reason alone, this jurisdictiond
challenge should be dismissed. 189

As explained by Ms. Araya, Industrias Infinito’s right to an exploitation concession
crystallized once it had proven the existence of an exploitable deposit while an
exploration permit holder. The resolutions issued in 2001 and 2008 with respectto the
concession are part of the same investment. 190

Moreover, the Claimant observes that the Respondent relies on the 2011
Administrative Chamber Decision to argue that the 2002 and 2008 exploitation
concession resolutions are different instruments and that Industrias Infinito never
owned a valid mining concession under Costa Rican law. The Claimant submits that
this argument should be rejected fortwo reasons. First, its investments in Costa Rica
are not limited to the resolutions granting the exploitation concession; as at the time the
Claimant acquired Industrias Infinito, Industrias Infinito held an exploration permit
granting a right under the Mining Code to obtain an exploitation concession and that
right was not unlawful. Second, the argumentis based on ex post facto declarations of
invalidity by the Constitutional Chamber in 2004 and by the Administrative Chamber in
2011, based on laws that changed after the investment was made.'®! The Claimant
refers to Arif, in which the tribunal held that the State’s use of a declaration by its own
judiciary of the illegality of the claimant’s investmentunder its law was formalistic in that
it relied on a judicially declared invalidity that applied retrospectively to the date of the
investment. 192

C-Reply Merits, [ 391, citing Copper Mesa, Part 3A, [ 5.54, Exh. CL-0234.
C-Reply Merits, [ 392, citing Copper Mesa, 1] 5.55, Exh. CL-0234.
C-Reply Merits, 9] 396.

C-Reply Merits, 1] 390, 396.

C-Reply Merits, 9] 396, citing CER-Araya 1, [ 71-120.

C-Reply Merits, [ 397.

C-Reply Merits, §] 398, citing Arif, ] 374, Exh. CL-0014.
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C. Any Subsequentlllegality Cannot Deprive the Tribunal of Jurisdiction

The Claimant submits that, even if the Tribunal were to consider events that post-date
the investmentto assess its jurisdiction, any breaches of Costa Rican law that occurred
during the life of the Crucitas Project were not sufficiently serious to warrantthe Tribuna
declining jurisdiction. In any event, the vast majority of the illegalities identified by the
TCA, on which Costa Rica relies, were attributable to the State itself and not to Infinito
or Industrias Infinito. As a result, they cannot deprive the Tribunal of jurisdiction (i)."%
The Claimant adds that, in any event, the Respondentis estopped from arguing that
the resolution granting the exploitation concession and related approvals were illegal
(ii). Finally, the Claimant maintains that there is no evidence of corruption (iii).

(i) The Breaches of Costa Rican Law Alleged by the Respondent Do
Not Meet the lllegality Standard

The Claimant submits that, to deprive the Tribunal of jurisdiction, any breaches of Costa
Rican law must be serious and attributable to the Claimant. This principle is well-
established in international law and was acknowledged by the Tribunal in its Decision
on Jurisdiction. Cases of illegality have resulted in an investor being deprived of treaty
protections only in the event of corruption or forgery, fraudulent misrepresentation, and
serious breaches of the host State’s law. 194

According to the Claimant, this standard is not met here. There was no deceitful
conduct by Industrias Infinito, and the remaining issues identified by the TCA would not
have prevented the Project from proceeding.

The basis for the Respondent’s argument of deceitful conduct are the TCA’s findings
that Industrias Infinito committed fraude de ley. Fraude de ley is a civil and
administrative law conceptin Costa Rica, not a criminal law one. % According to the
Claimant, none of the TCA’s findings of fraude de ley amount to deceitful conduct by
Industrias Infinito:

a. The TCA firstfound that Industrias Infinito’s interpretation of its rights under the
Mining Code as automatically granting it the right to an exploitation concession
“insult[ed] the intelligence of this Court, violates the law, and results in a process
of fraudulent abuse of law.” 1% For the Claimant, “a legal interpretation, shared by
all relevant Costa Rican authorities over a number of years, cannot possibly be

C-Reply Merits, 9 399.
C-Reply Merits, ] 399-404.
C-Reply Merits, q[1] 405-408.

Contentious Administrative Tribunal, Decision (14 December 2010), p. 82 (English), p. 82
(Spanish), Exh. C-0239. The Claimant argues that the TCA did not expressly characterize this
as fraude de ley, but the Respondent and its expert, Sra. Ledn, have done so. C-Reply Merits,
9410; RER-Ledn 1, § 222; R-CM Merits, [ 311.
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construed as fraud or an intent to deceive at all, let alone one which is sufficiently
serious to warrant depriving the Tribunal of jurisdiction.”17

b. The second finding characterized as fraude de ley was based on the fact that the
Administration used the mechanism of conversion to restore the exploitation
concession in an attempt to avoid the 2002 Moratorium. That mechanism was
chosen by President Arias and Minister Dobles on the advice of the MINAE, even
though Industrias Infinito had requested a different mechanism, i.e. convalidation.
According to the Claimant, “[t]his cannot possibly be construedas deceitful conduct
on the part of [Industrias Infinito], or even deceitful conduct at all.” 198

c. The third finding of fraude de ley was linked to the fact that, in its modified EIA,
Industrias Infinito stated that the extraction depth of the mine was meters below
the surface, rather than meters above sea level. For the Claimant, there is no
evidence that Industrias Infinito had any intentto deceive or mislead SETENA. Had
SETENA required the information stated in adifferentformto properly assessiit, it
could have requested that information. SETENA found no adverse impacts and
approved the modifications, following which Industrias Infinito presented the
revision to its feasibility study to the DGM, with the increased extraction depth. In
2010, the Constitutional Chamber held that SETENA’s approval of the EIA
modification had been compliant with Costa Rica’s constitutional guarantee of a
clean and healthy environment. 199

The TCA also found that Industrias Infinito did not inform authorities of its intent to
create a tailings pond in the location of a public road. According to the Claimant, there
was no basis for this finding, as the road was clearly identified in all Project drawings,
as were mitigation measures. 2%

In any event, so says the Claimant, the Administrative Chamber did not uphold the
TCA's findings of “fraude de ley” or other allegedly deceitful conduct, and instead ruled
on the narrower grounds that the 2002 Moratorium applied to the Crucitas Project. 201

As to the remaining “irredeemable legal defects” allegedly identified by the TCA, the
Claimant contends that none would have prevented Industrias Infinito from proceeding
with the Crucitas Project and obtaining a new resolution granting it an exploitation
concession, haditnotbeen barred by the 2011 Legislative Mining Ban. Moreover, these
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C-Reply Merits, 1 410.
C-Reply Merits, §411.

C-Reply Merits, [1412-414, citing Industrias Infinito, Presentation to SETENA of Environmental
Assessment of Project Modifications (3 December 2007), Exh. C-0168; Industrias Infinito S.A.,
Report on Environmental Evaluation of Proposed Changes to the Project (1 November 2007),
Exh. C-0524; Resolution No. 170-2008-SETENA (4 February 2008), Exh. C-0170; Technical-
Economic Feasibility Study Update (15 February 2008), Exh. C-0531; Supreme Court
(Constitutional Chamber), Decision (16 April 2010), Exh. C-0225.

C-Reply Merits, 1 416.
C-Reply Merits, {1 415.
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legal defects were (with limited exceptions) attributable to the State itself.202 They
included actions by President Arias and Minister Dobles, i.e. the issuance of the 2008
resolution granting Industrias Infinito’s exploitation concession and the alleged failure
to hold a public hearing, to conduct a sufficient cost-benefit analysis, and to allow the
clearance of a larger area of forest than had been permitted by SETENA;2%3 severad
actions of SETENA, namely the decision not to require a full EIA to be completed in
respect of the project modifications, the supposed failure to conduct sufficient analysis
of the EIA modification proposal, the decision not to require a public hearing in respect
of the EIA modifications, and the alleged failure to carry out a sufficient cost-benefit
analysis, and SINAC’s supposed failure to take into account that the area contained
protected species of tree.204

Infinito further contends that these legal defects were not sufficiently serious to justify
depriving the Tribunal of jurisdiction. Mere technical defects do not meet the illegality
standard, particularly where they are the result of the ex post facto application by the
courts of laws that changed after the investment was made. The same applies to
Industrias Infinito’s alleged failure to disclose the existence of apublicroad, and reports
relied on by SETENA that were not signed and stamped by a chemical engineer from
the Professional Association of Chemical Engineers.205

(ii) Costa Rica is Estopped from Arguing that the Resolution
Granting the Exploitation Concession and Related Approvals Was
lllegal

In any event, the Claimant submits that, given its conduct during the relevant time, the
Respondent is estopped from arguing that the resolution granting the exploitation
concession and related approvals was illegal. From 2001 onwards, the Claimant,
Industrias Infinito and the Government all proceeded on the understanding that the
exploitation concession and related approvals were valid. This remained true following
the enactment of the 2002 Moratorium and the 2004 Constitutional Chamber Decision.
Costa Rican officials and courts repeatedly concluded over a decade that the 2002
Moratorium did not apply to the Project. The doctrine of estoppel bars the Respondent
from now claiming that purported technical and legal errors by Costa Rican officials
should deprive the Claimant of the BIT’s protection. In support, the Claimant relies on
Desert Line, ADC, and Arif.20%
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C-Reply Merits, 11 419-421.
C-Reply Merits, | 421.
C-Reply Merits, 1 421.
C-Reply Merits, 1] 420-424.

C-Reply Merits, [ 425-427, citing Desert Line Projects LLC v. Republic of Yemen, ICSID Case
No. ARB/05/17, Award, 6 February 2008 (“Desert Line”), | 119, Exh. RL-0196; ADC, || 475,
Exh. CL-0009; Arif, 9] 374, Exh. CL-0014.

52



167.

168.

169.

170.

171.

(iiil  Therels No Evidence of Corruption

Finally, it is the Claimant’s case that there is no evidence whatsoever of corruption.
Specifically, there is no evidence that a donation was made by a principal investor in
Infinito to the Fundacién Arias Para La Paz.

The Claimant notes thatthe Tribunal had previously indicated that there was insufficient
evidence to make out this claim. As new evidence, Costa Rica has invoked the
reopening of the investigation against President Arias regarding this alleged donation,
which is no proof of corruption. The Respondent and APREFLOFAS also point to
criminal charges against Costa Rican officials in connection with the Crucitas Project.
However, so says the Claimant, there have been no final convictions, except for the
one against Minister Dobles, for prevaricato, which was overturned on appeal. 207

Analysis

The Respondentobjects thatthe Tribunal lacks jurisdiction ratione materiae and ratione
voluntatis over the entire dispute because the Concession was not owned or controlled
in accordance with Costa Rican law, as required under Article I(g) of the BIT.208

Article XII of the BIT, which contains Costa Rica’s offer of arbitration, refers to “[a]ny
dispute between one Contracting Party and an investor of the other Contracting Party,
relating to a claim by the investor that a measure taken or not taken by the former
Contracting Party is in breach of this Agreement, and that the investor has incurred loss
or damage by reason of, or arising out of, that breach [...].”209

Accordingly, jurisdiction depends, inter alia, on the existence of a dispute between a
Contracting Party and an investor of the other Contracting Party. An investor is defined
in Article I(h) as a natural person or an enterprise “who owns or controls an investment
made in the territory of the other Contracting Party.”2'0 An investment, in turn, is defined
in Article 1(g) of the BIT in the following words:2!"

(9) ‘investment meansany kind of assetowned or controlled either directly,
or indirectly through an enterprise or natural person of a third State, by
an investor of one Contracting Party in the territory of the other
Contracting Party in accordance with the latter's laws and, in particular,
though not exclusively, includes:

(i) movable and immovable property and any related property rights,
such as mortgages, liens or pledges;

(i) shares, stock, bonds and debentures or any other fom of
participation in an enterprise;

207

208

209

210

211

C-Reply Merits, 1] 428-434.
R-CM Merits, ] 297.

BIT, Article XII(1), Exh. C-0001.
BIT, Article I(h), Exh. C-0001.
BIT, Article I(g), Exh. C-0001.
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(iii) money, claims to money, and claims to performance under
contract having a financial value;

(iv) goodwill;

(v) intellectual property rights;

(vi) rights, conferred by law or under contract, to undertake any

economic and commercial activity, including any rights to search
for, cultivate, extract or exploit natural resources;

but does not mean real estate or other property, tangible or intangible,
not acquired in the expectation or used for the purpose of economic
benefit or other business purposes.

L.].

The Respondent submits that it is well established that, where a treaty contains a
legality requirement, asis the case here, investments which are illegal are not protected
and fall outside the scope of the State’s consent to arbitration.2'2 The Respondent thus
argues that the Tribunal lacks jurisdiction ratione materiae, because the BIT applies
only to investments as defined under the BIT, i.e. investments that meet the legality
requirement. Similarly, it asserts that the Tribunal lacks jurisdiction ratione voluntatis,
because the Respondent’s consent to arbitration only covers “investors” and
“investments” as defined under the BIT, which again implies legality.2'3

Depending on the content of the treaty, illegality can affect jurisdiction, admissibility or
the merits of the claims. Here, the legality requirement forms part of the definition of
investment. Consequently, the Tribunal agrees with the Respondent that, to qualify as
a protected investment under the BIT, the Claimant’s investment must be an asset
owned or controlled in accordance with Costa Rica’s laws. If it is not, then the Tribuna
will lack jurisdiction. Indeed, the conditions for jurisdiction as defined under the BIT will
not be fulfilled and, by the same token, the requirementfor consent under Article 25 of
the ICSID Convention will not be met.

As recorded in the Decision on Jurisdiction, the Claimant asserts that it owns or controls
the following assets in the territory of Costa Rica: “(i) its shares in Industrias Infinito; (ii)
the money it invested in Industrias Infinito through intercompany loans; (iii) the
exploitation concession; (iv) the pre-existing mining rights underlying the exploitation
concession; (v) the other approvals for the Crucitas [P]roject; (vi) the physical assets
associated with the [P]roject, including the half-built mining infrastructure; and (vii) the
intangible assets associated with the [P]roject.”2'4 At the time, the Respondent did not
contest this.2'> However, as APREFLOFAS had alleged that the investment had been
procured by corruption, the Tribunal deferred the matter to the merits. 216
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R-CM Merits, 9 298, citing inter alia Fraport I, §] 339, Exh. CL-0207; /nceysa, [ 207, Exh. RL-
0183; Salini, 9 46, Exh. RL-0184.

R-CM Merits, [ 301-302.

Decision on Jurisdiction, § 175(b), citing C-Mem. Merits, ] 219.
Decision on Jurisdiction, § 175(b).

Decision on Jurisdiction, 9 139-140.
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In the course of the merits phase, the Respondent objected that the investmenthad not
been made in accordance with Costa Rican law. This objection centers exclusively on
whether the Claimant owned or controlled the 2008 Concession (and related approvals)
in accordance with Costa Rican law. As noted above, the Respondent argues that
Industrias Infinito obtained the 2008 Concession and related approvals through
deceitful conduct, and that the 2008 Concession suffered fromotherirredeemable lega
defects.2'” Yet, under the terms of the Treaty, it is not on the 2008 Concession that the
Tribunal must focus for purposes of establishing its jurisdiction. The 2008 Concession
does not qualify as an investment of the Claimant under Article I(g) of the Treaty.
Indeed, it is not an “asset owned or controlled [...] directly” by the Claimant, as it is
owned or controlled by Industrias Infinito. In other words, itis an asset owned indirectly.
Yet, it does not fall within the scope of the Treaty’s definition, which requires an “asset
owned or controlled [...] indirectly through an enterprise or natural person of a third
State[...].”%'8 Industrias Infinito is an enterprise incorporated in the host State and thus
does not qualify as an enterprise of athird State. The same applies to the pre-existing
mining rights, other approvals for the Crucitas Project, and any physical or intangible
assets owned by Industrias Infinito and alleged to constitute Infinito’s investments.

In light of the Treaty’s text, the asset that qualifies as an investment for purposes of
establishing jurisdiction are the Claimant’s shares in Industrias Infinito, which the
Claimant owns indirectly, through Crucitas (Barbados) Limited, a corporation
incorporated under the laws of Barbados, i.e., an enterprise of a third State.2'% As a
result, the shares are the investment to which, according to the Treaty, the legality
requirement attaches. Seen in this light, the Claimant’s shares in Industrias Infinito are
far from being an “ancillary investment,” as the Respondent contends. To the contrary,
it is the Claimant’'s main investment, without which it would have no access to
jurisdiction under the Treaty.

The Respondent has not disputed that the Claimant owns or controls its shares in
Industrias Infinito in accordance with Costa Rican law. Nor has it argued that the
Claimant acquired these sharesillegally, or that its ownership or control of these shares
has been vitiated in any way. As to the allegations of corruption, the record is clear that
they concerned “matters that happened after the initial investment was made.”220 On
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Supra, Section V.C.1. At one point, the Respondent alleged that there were indications that the
2008 Concessionwas procured throughcorruption, but it has since withdrawn that claim. Supra,
17 150-151.

BIT, Article I(g), Exh. C-0001 (emphasis added).

CER-FTI Consulting 1, n. 15. While the Claimant has also referred to moneys it has invested in
Industrias Infinito, the Tribunal considers it unnecessary to refer to these if ownership to the
shares is established. In the event that these funds were still owned by Infinito and had not
passed into the ownership of its subsidiary at the relevant time, the Tribunal notes that, as
observed in Inmaris, for purposes of jurisdiction it need not examine whether each and every
element of an investment meets the requirements of the BIT and the ICSID Convention; it “need
only determine the existence of a covered investmentin the transaction as a whole.” Inmaris
Perestroika Sailing Maritime Services GmbH and others v. Ukraine, ICSID Case No. ARB/08/8,
Decision on Jurisdiction, 8 March 2010 (“Inmaris”), ] 92, Exh. CL-0258.

Tr. Jur. Day 2 (ENG), 421:5-6 (Mr. Evseev).
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this basis, the Tribunal finds that the Respondent’s allegations that the 2008
Concession and related approvals were acquired illegally or were affected by legal
flaws are irrelevant for purposes of jurisdiction.

There being no dispute that the Claimant has made an indirect investment in Costa
Rica (i.e., its shares in Industrias Infinito) in accordance with its laws, the Tribuna
rejects the Respondent’s illegality objection. For reasons of procedural economy, it
finds it unnecessary to address the Parties’ conceptual disagreements as to the
temporal and subject matter scopes of the legality requirement found at Article 1(g), or
their arguments on estoppel. This being said, as the corruption allegations made by
APREFLOFAS raise an issue of international public policy, which the Tribunal must
address ex officio, the Tribunal will review whether the acquisition of this investment
was tainted by corruption.

As noted above, both the Respondent and APREFLOFAS have alleged that there are
indicia that the Claimant’s investment was procured through corruption,??" and that
consequently, the Claimant’s investment “falls outside both the scope of the BIT’s
protections and Costa Rica's consent to arbitration.”222 The Respondent has since
withdrawn this objection, with the justification that “the investigation of possible bribery
resulting from the donation by the Claimant’s shareholder Ronald Mannix to former
President Arias’ foundation has been discontinued following the decision of the Costa
Rican Criminal Court that specific charges against Mr Arias (but not others) were time-
barred.”223

In spite of this withdrawal, the Tribunal will address this corruption allegation for the
reasons mentioned above. First of all, the Tribunal notes that the allegations of
corruption by the Respondent and APREFLOFAS relate to the acquisition of the 2008
Concession, which was granted during President Arias’s administration.??* As the
Respondent admitted during the Hearing on Jurisdiction, the allegations of corruption
concern “matters that happened after the initial investment was made,”22% which the
Tribunal understands to mean that they do not relate to the Claimant’s acquisition of
shares in Industrias Infinito. Hence, even if the corruption allegations were well-
founded, quod non, this would not imply that the acquisition of the shares, which is the
relevant investment for present purposes, was unlawful. It would mean that later
conduct of the investor was tainted, which could be a defense on the merits, but not an
obstacle to jurisdiction.

In any event, there are insufficient signals in the record that the 2008 Concession was
obtained through corruption. In particular, APREFLOFAS and the Respondent were
relying on an investigation against former President Oscar Arias and other officids
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R-CM Merits, ] 297.
R-CM Merits, ] 297.
R-Rej. Merits, [ 239, fn. 404. See also R-Rej. Merits, 1[208-209.

R-CM Merits, 1] 363-365; APREFLOFAS’s First Submission, 1] 10-12, 15-21; APREFLOFAS’s
Second Submission, 1] 9-15.
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involved in the granting of the Concession?26 that has been discontinued.??” While it
appears that the discontinuation decision was annulled and remanded to the first court
for a de novo assessment, 228 there is no indication that the charges against President
Arias can proceed. Moreover, there is no element on record accrediting
APREFLOFAS’s suggestion that the Arias foundation received a USD 200,000
donation fromone of the Claimant’s investors. When assessing the record and reaching
the findings just set out, the Tribunal has taken into consideration that it is notoriously
difficultto prove corruption and that, as a result, tribunals tend to focus on circumstantia
evidence, relying on indicia or red flags. Even adopting such less demanding standard
of proof, it cannot conclude that the 2008 Concession was procured by corruption. As
a consequence, it will not revert to this issue in the context of the merits, considering
that the inquiry would not be different on the merits and that it has discharged its ex
officio duty in matters of international public policy for purposesof jurisdiction and merits
here.

Therefore, the Tribunal denies the Respondent’s illegality objection. It will consider the
Respondent’s arguments that the 2008 Concession suffered from legal defects or that
Industrias Infinito otherwise breached Costa Rican administrative or environmental law
when assessing the merits.

ARE THE CLAIMS TIME-BARRED UNDER ARTICLE XlI(3)(c) oF THE BIT

The Respondent’s Position

The Respondent contends that the Tribunal lacks jurisdiction ratione temporis as the
Claimant’s claims are time-barred, because the Claimant had actual or constructive
knowledge of (a) the alleged breaches and (b) the fact that it had incurred loss or
damage, before 6 February 2011.

a. The Claimant Had Actual or Constructive Knowledge of the Alleged
Breaches Priorto 6 February 2011

According to the Respondent, the evidence shows that the alleged breaches
crystallized before the cut-off date and that the Claimant acquired knowledge of such
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breaches when the 2010 TCA Decision was issued on 24 November 2010, before the
cut-off date.22°

To identify when a breach crystallizes, the Respondent argues that the Tribunal should
apply the approach taken by other tribunals when analyzing whether a claim falls within
the temporal scope of a BIT.230 More specifically, the Tribunal should assess whether
the distinct measures that are alleged to be in breach of the BIT were legally significant
and distinct events from measures that occurred prior to the cut-off date, or whether
the measures were deeply rooted in measures or events taking place before the cut-
off date and did not have any separate effect, or bring about any fundamental change
in relation to those earlier measures.23' The Respondentrelies on Spence, which found
that the investors had “failed to show [...] that the breaches that they allege are
independently actionable breaches, separable from the pre-entry into force conduct in
which they are deeply rooted.”232 It furtherrefersto case law that demonstrates that,
where a State’s overall conduct has affected an investor’s rights and such conduct has
consisted of actions, some of which have occurred before the cut-off date and some
thereafter, the tribunal will not have jurisdiction over the acts post-dating the cut-off if
the relevantlegal and factual situation had already crystallized before that date.233 In
other words, a claimant cannot invoke the last act in a chain or series of events, on the
ground that the breach crystallized then, if in reality that act was not a distinct and
legally significant event and brought about no separate effect or fundamental change
to the status quo ante. 234

Here, the Respondent contends thatthe alleged breaches had already crystallized prior
to the cut-off date, because (i) the legal and factual situation underlying the Claimant’s
complaints had already been shaped by events prior to 6 February 2011; and (ii) the
measures complained of had no separate effect on such legal and factual situation.
Instead, these simply maintained or confirmed the status quo ante.?35 Specifically, the
legal and factual situation regarding the Claimant’s alleged investment had already
taken definite shape — and therefore crystallized — prior to 6 February 2011, as a
consequence of the following two events: (i) the 2010 TCA Decision (issued on 24

229

230

231

232

233

234

235

R-CM Merits, 91 201.
R-CM Merits, 9] 204-206.
R-CM Merits, ] 205.

R-CM Merits, 4] 207, citing Spence International Investments, LLC, Berkowitz, et al. v. Republic
of Costa Rica, ICSID Case No. UNCT/13/2, Interim Award, 25 October 2016 (“Spence”), | 246,
Exh. CL-0221.

R-CM Merits, 9] 206, 208, citing Spence, || 146, 163, 246, Exh. CL-0221; Corona Materials
LLC v. Dominican Republic, ICSID Case No. ARB(AF)/14/3, Award on the Respondents
Expedited Preliminary Objections in Accordance with Article 10.20.5 of the CAFTA-DR, 31 May
2016 (“Corona”), 1 212, 215, Exh. CL-0130; ST-AD GmbH (Germany) v. Republic of Bulgaria,
PCA Case No. 2011-06, Award on Jurisdiction, 18 July 2013 (“ST-AD"), § 332, Exh. RL-0075;
EuroGas Inc. and Belmont Resources Inc. v. Slovak Republic, ICSID Case No. ARB/14/14,
Award, 18 August 2017 (“EuroGas”), | 455, Exh. RL-0197.

R-CM Merits, 9 208.
R-CM Merits, § 215; R-Rej. Merits,  335.

58



187.

188.

November 2010, which annulled the 2008 Concession and related project approvals);
and (ii) the 2010 Executive Moratoria (which became effective as of 11 May 2010, and
banned open-pit mining in Costa Rica).23¢ Indeed, it was the 2010 TCA Decision, as
opposed to the 2011 Administrative Chamber Decision, which ordered the annulment
of the 2008 Concession. The 2011 Administrative Chamber Decision did nothing other
than confirmthe legality of the 2010 TCA Decision — no effects or specific orders were
altered.?%7 Likewise, it was the 2010 Executive Moratoria that banned open-pit mining
in Costa Rica. The legal and factual situation underlying the Claimant’'s complaint in
relation to the 2011 Legislative Mining Ban had thus already crystallized prior to the
cut-off date. 238

By contrast, the measures on which the Claimant predicates its BIT claims had no
separate effect on the status quo ante that had already been shaped by the previous
two measures (the 2010 TCA Decision and the 2010 Executive Moratoria). Essentially,
the first three of the measures invoked by the Claimant (the 2011 Administrative
Chamber Decision; the 2012 MINAET Resolution, and the 2013 Constitutiond
Chamber Decision) did nothing more than confirm or maintain the annulment of the
Concession, which had already occurred with the 2010 TCA Decision in November
2010, over two months before the cut-off date of 6 February 2011. The fourth measure
(the 2011 Legislative Mining Ban) replicated the prior 2010 Executive Moratoria. Hence,
the legal and factual situation on which the Claimant’s BIT claims are based had already
crystallized with the prior 2010 Executive Moratoria and the 2010 TCA Decision.?3° As
a result, such measures do not constitute distinct and legally significant events, and
cannot form an independent or free-standing basis for Claimant’s BIT claims.?40

More specifically, the Respondent contends that the 2011 Administrative Chamber
Decision was not a distinct and legally significant event that was independently
actionable under the BIT 24! for the following reasons:

a. First, it did nothing more than confirm the findings of the 2010 TCA Decision,
namely that the 2008 Concession should be annulled because it breached the
2002 Moratorium.242

b. Second, evenifthe 2011 Administrative Chamber Decision had never been issued,
the Concession would have remained annulled (as a result of the 2010 TCA
Decision). The 2011 Administrative Chamber Decision therefore had no separate
effect on the Claimant’s investment from the 2010 TCA Decision. The Claimant
relies on the award in Rumeli to argue that, where judicial measures are alleged to
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breach a treaty, it is only the final appeal court judgment that crystallizes the
breach. However, the passage cited from that case has no bearing on the issue of
when a particular breach crystallizes. Furthermore, “as the tribunal’s decision in
ST-AD demonstrates, in instances in which a judicial appeal is decided after the
cut-off date, but the appeal and the resulting appellate judgment are deeply rooted
in a judgment rejecting the same arguments prior to the cut-off date, the resulting
appellate judgment will not constitute a distinct and legally significant event
capable of giving rise to a separately actionable breach.”?43 In the same vein, the
Respondent argues that “[t]he status of the 2008 Concession remained the same
both before and after the 2011 Administrative Chamber [Decision].”244

c. Third, the operative part of the 2011 Administrative Chamber Decision does not
refer to any annulment of the 2008 Concession. By contrast, the operative part of
the 2010 TCA Decision expressly contains the decision to annul Industrias Infinito’s
rights.245

d. Fourth, many of the Claimant’s arguments to show that the 2008 Concession is
valid were assessed solely by the TCA and not by the Administrative Chamber,
since the latter “exercised procedural economy.”246

e. Fifth, assuming that the 2011 Administrative Chamber Decision had upheld the
Claimant’'s appeal, this would not have automatically reinstated the 2008
Concession. Indeed, the issue would have been remanded to the TCA. 247

f.  Sixth, the Claimant does notdispute that the 2010 TCA Decision annulled the 2008
Concession. Rather, the Claimant is arguing that the decision only “became fim’
with the 2011 Administrative Chamber Decision.248

g. Seventh, the Claimant did not carry out any mining activities following the 2010
TCA Decision. The Respondent argues that this shows that the “2008 Concession
and related approvals had been annulled [...].” 249

Similarly, the Respondent contends that the 2012 MINAET Resolution was not a
distinct and legally significant event that was independently actionable under the BIT
because its only purpose was to implement the express instruction contained in the
2010 TCA Decision to the Executive, such instruction being the legal and logical
consequence of the TCA having declared the 2008 Concession null and void. This
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resolution therefore cannot form the basis of a separate breach of the BIT.250 As Dr.
Ledn explains, “the annulment of a concession and its cancellation [...] have the same
effect: the termination of the concession.”25" Further, the Respondent argues that the
Claimant and its witness have recognized that Industrias Infinito no longer had any
exploration permit or pre-existing mining rights since its exploration permit had expired
on 18 September 1999.252

Likewise, the Respondent argues that the 2013 Constitutional Chamber Decision was
not a distinct and legally significant event that was independently actionable under the
BIT. The Respondent recalls that, in that judgment, the Constitutional Chamber
determined that it could not rule on the constitutionality of the 2010 TCA Decision
because the Administrative Chamber had already rendered its decision. In any event,
the Respondent submits that “[a]ny ruling by the Constitutional Chamber on the
constitutionality of the 2010 TCA Judgmentin any event would have had no effect at
all on the 2010 TCA Judgment’s findings in relation to the legality of the concession,
since such findings (which examined the legality, and not the constitutionality, of the
2008 Concession and related measures) would fall outside the competence of the
Constitutional Chamber.”2%3 In the alternative, the Respondent argues that the 2010
TCA Decision annulled the 2008 Concession on other grounds that were not part of the
Claimant’s res judicata defense.2%

Finally, the Respondent contends that the fourth measure (the 2011 Legislative Mining
Ban, which the Respondent refers to as the Legislative Moratorium) was also not a
distinct and legally significant event and cannot form an independent basis for a BIT
claim. The 2011 Legislative Mining Ban replicated the substance of the 2010 Executive
Moratoria that had been issued by the executive branch prior to the cut-off date, and
that had remained in full force and effect from the time of their enactment, and past the
cut-off date. The Claimant was therefore subjectto precisely the same constraints both
before and after the cut-off date, which means a fortiorithat the 2011 Legislative Mining
Ban had no separate effects or impact than those generated earlier by the 2010
Executive Moratoria. In other words, the 2010 Executive Moratoria already prevented
the Claimant from applying for anew concession, which is the very grievance that the
Claimant now complains of in relation to the 2011 Legislative Mining Ban. Thus, the
2011 Legislative Mining Ban did not fundamentally change or shape the legal and
factual situation that existed prior to 6 February 2011; it simply recast in legislative
terms a legal limitation that already existed by virtue of the 2010 Executive Moratoria.25

The Respondent further contends that the Claimant’s position is contrary to its
contemporaneous understanding of the 2010 Executive Moratoria. The Respondent
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submits that in its Quarterly Report of 30 September 2010, the Claimant stated that it
had registered impairment charges of USD 309,000 and USD 450,000 with respect to
its “properties impacted by the mining moratorium announced by the Costa Rican
Government on May 8 2010 [i.e., the date of the Chinchilla Moratorium Decree].”2%6
Hence, the legal and factual situation on which the Claimant’s BIT claims are based
had already crystallized with the prior 2010 Executive Moratoria and the 2010 TCA
Decision. 257

b. The Claimant Had Actual or Constructive Knowledge ofthe Loss or
Damage Caused Prior to the Cut-Off Date

The Respondent contends that the Claimant had actual or constructive knowledge of
the loss or damage it had suffered with the 2010 TCA Decision, i.e., before the cut-off
date.?58 It denies that the relevant moment for the purposes of Article XllI(3)(c) is the
moment at which the investor “[knows] its investment became ‘substantially worthless’)”
as suggested by the Claimant.2%® Relying on various investment arbitration decisions,
the Respondent argues that “it is not necessary to show that the Claimant knew, or
ought to have known, the exact magnitude of the loss it sufferedin order to determine
when it had knowledge of loss or damage for the purposes of a temporal limitation

provision.” 260

First, the Respondentargues that the loss objectively occurred before the cut-off date.
It notes that the Claimant’s share price dropped by more than 50% immediately
following the issuance of the 2010 TCA Decision,?%' and stresses that its quantum
expert found that “[flrom a financial perspective, 24 November 2010 is the correct
valuation date as that is the date that activity stopped and the investment should have
been impaired on Infinito’s books.”262 The Respondent further argues that this loss
results directly from the annulment of the 2008 Concession by the 2010 TCA Decision,
and that the subsequent measures — the 2011 Administrative Chamber Decision, the
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2012 MINAET Resolution and the 2013 Constitutional Court Decision — did not cause
any additional loss or damage because they did not alter the 2010 TCA Decision.263

The same conclusion applies with regard to the 2011 Legislative Mining Ban. The
Respondent argues that this Ban had no “additional or different impact on the Claimant
beyond that which had already been caused by the 2010 Executive Moratoria”, which
had imposed a ban on open-pit mining before the cut-off date.264

Second, the Respondent argues that the Claimant acquired knowledge of the loss
before the cut-off date. In particular, the Claimant knew that the loss had been caused
by the 2010 TCA Decision.?55 According to the Respondent, the Claimant expressly
recognized that the 2010 TCA Decision had deprived it of the entire value of its
investment in its press release of 18 January 2011, whereby it stated that “[t]he
Company [i.e., the Claimant] is seeking to re-establish the security and value of its
considerable and long-term investments in Costa Rica and to reverse the negative
impact that the Ruling has had with respect to the Company’s share price and the
inherent negative impact on its investors and employees.”26¢ The Respondent also
points to Infinito’s reports, press releases and financial statements in which it
recognized the loss caused by the 2010 TCA Decision; to Mr. Rojas’s confirmation that
the Project was halted, and to Infinito’s decision to allow the BNP’s facility to lapse.25”
Indeed, the Respondent argues that the Claimant’s investment was worthless even
before the 2010 TCA Decision, noting that various financial statements issued between
2008 and 2010 showed that Infinito’s finances were already deteriorating.268

The Respondent further contends that the Claimant did not contest that it had become
aware of the 2010 Executive Moratoria at the time that the relevant decrees were
promulgated (and in any event, prior to 6 February 2011). The Respondent infers from
this fact that the Claimant was aware of the loss or damage before the cut-off date
caused by the 2011 Legislative Mining Ban, since the loss is the same.26°

The Respondent further contends that the Claimant’s arguments based on merely
subjective beliefs and expectations, for instance that the Administrative Chamberwould
overturn the 2010 TCA Decision, are irrelevant for the purposes of the objective test
required by Article XII(3)(c).27°
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C. Article IV of the BIT Does Not Permit Infinito to Bypass the Requirements
of Article XlI(3)(c)

Finally, the Respondent denies that the MFN clause, contained in Article IV of the BIT,
permits the Claimant to bypass the requirements of Article XlI(3)(c). More specifically,
it argues that Article 1V does not permit the Claimant to import the more favorable
dispute resolution provisions in the Costa Rica-Taiwan and Costa Rica-Korea BITs,
which do not contain a provision such as Article XII(3)(c).2""

First, the Respondentargues that the BIT’'s MFN clause is a substantive provision and
cannot be used to import provisions from other investment treaties entered into by the
Respondent.?72 To be able to invoke that clause, the Claimant would need to show
affirmatively that the MFN obligation has not been met due to some action or omission
by the Respondent, which the Claimant has not done. 273

Second, the Respondent contends that Article 1V(a) of the BIT does not encompass
dispute resolution. 274

Third, the Respondent submits that Article Xll of the BIT contains jurisdictiona
requirements (rather than admissibility requirements), and such requirements cannot
be bypassed by operation of the MFN clause.?75

The Claimant’s Position

The Claimant contends that it filed its claim in accordance with the statute of limitations
provisions contained in the BIT. It argues that it first acquired knowledge of the
Respondent’s breaches of the BIT and knowledge thatits investment in Costa Rica had
been rendered substantially worthless on 30 November 2011 (i.e. within the limitations
period). This was the date on which the Administrative Chamber released its decision
annulling the resolutions granting Industrias Infinito’s exploitation concession and other
key permits, and the date that the 2011 Legislative Mining Ban for the first time made
it impossible for the Claimant to continue with the Crucitas Project.276

a. The Claimant First Knew thatthe Respondent Breached the BIT, and that
It Had Suffered Damages, on 30 November 2011

The Claimant maintains that it first knew that the Respondent breached the BIT and
that it suffered damages on 30 November 2011. The Claimant asserts that it did not
consider the 2010 TCA Decision to be final; instead it expected that it would be able to
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continue to develop the Crucitas Project following the release of afavorable judgment
by the Administrative Chamber.277

First, according to the Claimant, the record shows that, after the TCA released its
Decision, the Claimant was “surprised and frustrated, but it had every expectation that
the Administrative Chamber would overturn the [2010 TCA Decision],” allowing the
Claimant to “finish building, and start operating, the Crucitas [P]roject.”?7® The Claimant
points to the following facts to support this allegation:

a. The Claimant and its independent auditor Ernst & Young did not record an
impairment charge in the Claimant’s audited financial statements regarding the
Claimant’s mineral properties in Costa Rica after the release of the 2010 TCA
Decision. The Claimant’s external auditors noted in a presentation that Claimant
would only have to consider impairment in the event of an adverse decision from
the Administrative Chamber. The Claimant further refers to (i) internal accounting
memoranda, explaining its reasoning for not recording an impairment charge; (ii)
internal emails, explaining its reasoning for not recording an impairment charge;
and (iii) public statements made by the Claimant’'s management under Canadian
securities laws, confirming their view that an impairment was not warranted.?7®

b. The Claimant asserts that it anticipated resuming construction after the
Administrative Chamber overturned the 2010 TCA Decision, as demonstrated by
numerous internal communications. This same expectation is also reflected in the
securities filings.280

Second, the Claimant understood that it was the 2011 Administrative Chamber
Decision which had finally and irreversibly annulled the resolutions granting Industrias
Infinito’s key permits and rendered the Claimant’s investment in Industrias Infinito
substantially worthless, 28! as shown by the following evidence:

a. Infinitorecorded animpairmentcharge onthe assets related to the Crucitas Project
following the 2011 Administrative Chamber Decision. As explained in an
accounting memorandum, Infinito did not consider that the Crucitas Project was
cancelled until the 2011 Administrative Chamber Decision. 282

b. The Claimant relies on Mr. Peschke’s witness statement in which he explains that
(i) he agreed with the impairment, as well as with the accounting memorandum,
and (ii) Infinito began to wind-down the Crucitas Project only after the 2011
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Administrative Chamber Decision.283 For instance, Industrias Infinito undertook
massive employee layoffs at that time. 28

c. Internal emails exchanged between 7 December 2011 and 10 January 2012 with
regard to the closure of the Project confirm the Claimant’s understanding that the
2011 Administrative Chamber Decision was the judicial measure that caused a
breach.?85

d. The Claimant’s securities filings show that the Claimant was not considering its
investments in the Crucitas Project to be substantially worthless and, by contrast,
was expecting to carry on the Project, until the 2011 Administrative Chamber
Decision.286

b. The Challenged Measures Are All Distinct Legal Measures with Distinct
Legal and Practical Effects

The Claimant denies that the challenged measures are deeply rooted in the 2010 TCA
Decision, as suggested by the Respondent.?®” By contrast, the Claimant contends that
the 2011 Administrative Chamber Decision, the 2011 Legislative Mining Ban, the 2012
MINAET Resolution and the 2013 Constitutional Chamber Decision are distinct from
measures pre-dating the cut-off date and had separate legal and practical effects on
the Claimant’s investment in Costa Rica. 288

First, the Claimant does not share the Respondent’s view thatthe breaches crystallized
with the 2010 TCA Decision because the 2011 Administrative Chamber Decision
merely upheld the annulment of the 2008 Concession and thus did not alter the
Claimant’s rights.28° Relying on the decisions in Rumeli, Apotex and Eli Lilly, the
Claimant submits that “a lower court decision does not trigger a limitation period if
appealed.”??0 The Claimant argues that in the present case, the 2010 TCA Decision
was suspended during the appeal and was not implemented until the Administrative
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Chamber had rendered its Decision in 2011, namely when the decision to cancel the
2008 Concession became firm and final. 291

Second, the 2011 Legislative Mining Ban is a separate measure from the 2010
Executive Moratoria, because (i) it supplanted the effects of the two prior moratorium
decrees, which were inferior legal instruments; (ii) it had broader and stronger effects
than those moratoria; and, (iii) the Claimant was only affected by the 2011 Legislative
Mining Ban when the Costa Rican courts annulled its mining rights so that it needed to
apply again to obtain new rights.2%2

Third, the Claimant argues that 2012 MINAET Resolution did not merely implement the
2010 TCA Decision, as alleged by the Respondent. According to the Claimant, (i) the
2012 MINAET Resolution did not implement the 2010 TCA Decision but the 2011
Administrative Chamber Decision and (ii) it went further than merely implementing the
2011 Administrative Chamber Decision. The Claimant argues in this respect that the
2012 MINAET Resolution cancelled the 2008 Concession, the related approvals and
all of Industrias Infinito’s remaining procedural rights in the Crucitas area, including its
exploration permit and its pre-existing mining rights. 293

Fourth, the Claimant contends that the 2013 Constitutional Chamber Decision is
independent from the 2011 Administrative Chamber Decision. Indeed, the Claimant
argues that it brought before the Constitutional Chamber an entirely new issue, namely
the existence within the Costa Rican judicial systems of various conflicting decisions.2%

Finally, the Claimant argues that the cases cited by the Respondent, Spence, Corona
and ST-AD provide no guidance for the present case.2°® According to the Claimant, the
tribunalsin these cases found that they lacked jurisdiction either because (i) the breach
clearly occurred before the cut-off date; (ii) subsequent facts, such as the sending of a
letter or the filing of a motion for reconsideration, are not sufficient to constitute a
different breach than a measure that had occurred before the cut-off date; or (iii) the
breaches occurred before the entryin force of the applicable BIT.2% The present case
is different because Industrias Infinito filed an appeal before the Supreme Court for
legitimate reasons and because that proceeding suspended the prior 2010 TCA
Decision.2%7
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c. In Any Event, Article IV of the BIT Permits Infinito to Bypass the
Requirements of Article XII(3)(c)

The Claimant argues that, should the Tribunal find that the temporal condition in Article
XII(3)(c) of the BIT is not met, it should then conclude that Article XII(3) is notapplicable
by operation of Article IV of the BIT (the MFN clause).??® The Claimant’s position is that
Article IV of the BIT allows it to benefit from the more favorable dispute resolution
provisions in the Costa Rica-Taiwan and Costa Rica-Korea BITs, which do not contain
a provision such as Article XII(3)(c).?*°

The Claimant submits that the purpose of Article IV is to extend “treatment” with respect
to the “enjoyment, use, management, conduct, operation, expansion, and sale or other
disposition of an investment”, which includes more favorable provisions of other BITs,
including more favorable dispute resolution mechanisms. 300

In response to the Respondent’s argument that temporal limitations cannot be
circumvented by the application of an MFN clause on the basis that they constitute
jurisdictional rather than admissibility requirements, the Claimant argues that Article
XIl(3)(c) of the BIT sets out an admissibility requirement to submit a claim to arbitration.
The Respondent gave its unconditional consent to arbitrate under Article XII(5) of the
BIT. Therefore, the limitation period requirement in Article XII(3)(c) of the BIT is part of
the procedure which an investor must follow before it can invoke the consentto arbitrate
by a State party on the basis of the Treaty.301

Analysis

Pursuant to Article XII(3)(c) of the BIT, an investor may submit a dispute to arbitration
only if “(c) not more than three years have elapsed from the date on which the investor
first acquired, or should have first acquired, knowledge of the alleged breach and
knowledge that the investor has incurred loss or damage.” 32 In other words, a claim is
barred if the Claimant had (actual or constructive) knowledge (i) of the alleged breach
and (ii) of the loss it caused, more than three years before the Request for Arbitration
was filed.

As stated in the Decision on Jurisdiction, to decide this objection “the Tribunal must
answer three questions: (i) first, it must identify the cut-off date for the three-year
limitation period; (ii) second, it must determine whether the Claimant knew or should
have known of the alleged breach or breaches before that cut-off date; and (iii) third, it
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300
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302

C-CM Jur., 71 486.

C-Reply Merits, ] 488.

C-Reply Merits, q[1] 488-493.
C-Reply Merits, 1 494.

BIT, Article XII(3)(c), Exh. C-0001.
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must determine whether the Claimant knew or should have known that it had incurred
loss or damage before that date.”303

The analysis deals first with the cut-off date (Section (a) infra), then with knowledge of
breach and loss (Section (b) infra).

a. Cut-Off Date

As discussed in the Decision on Jurisdiction, the Requestfor Arbitration was filed on 6
February 2014. Hence, the Tribunal lacks jurisdiction over claims regarding which the
Claimant firstacquired knowledge of the breach and loss more than three years earlier,
i.e. before 6 February 2011. The Parties agree with this cut-off date.304

b. Knowledge of Breach and Loss

For the claims to be time-barred, Article XlI(3)(c) requires the Claimant to have first
acquired both knowledge of the alleged breach and knowledge that it has incurred loss
ordamage, priortothe cut-offdate. The Tribunal notes thatthe BIT refers to knowledge
of the alleged breach, and not to knowledge of the facts that make up the alleged
breach. In other words, the limitations period only starts to run once the breach (as a
legal notion) has occurred. While a breach will necessarily have been caused by facts,
as discussed below, the moment at which a breach “occurs” will depend onwhen a fact
or group of facts is capable of triggering a violation of international law.

Although the Treaty does not expressly say so, the loss or damage must flow from the
alleged breach. This does not necessarily mean that the loss always postdates the
breach. Depending on the standard breached, breach and loss can coincide. This may
be the case for expropriation, where the breach will usually crystallize when the direct
taking or substantial deprivation occurs. This might also be the case for claims
grounded upon a breach of fair and equitable treatment, if the violation of legitimate
expectations or arbitrariness is perpetrated by way of an act that causes damage.
Hence, the Tribunal finds it more appropriate to address knowledge of breach and loss
jointly for each alleged breach.

When undertaking its analysis, the Tribunal must also bear in mind that the Treaty (i)
uses the conjunction “and”, so knowledge of breach and loss are cumulative
requirements; (ii) refers to “first” knowledge and not only knowledge; (iii) covers both
actual and constructive knowledge.

To establish when the Claimant first acquired actual or constructive knowledge of an
alleged breach, the Tribunal must start by identifying when the alleged breach occurred.

The Claimant argues that the breaches of the Treaty occurred through five measures,
which post-date the cut-off date, and which it alleges had the following effects:

303

304

Decision on Jurisdiction, 9 330.
Decision on Jurisdiction, [ 331; see, e.g., C-Mem. Merits, { 233; R-Mem. Jur., | 17.
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a. The 2011 Administrative Chamber Decision dated 30 November 2011,3% which
confirmed the 2010 TCA Decision and rendered final and irreversible the
annulment of the exploitation concession,environmental approvals, the declaration
of public interest and national convenience, and the land use change permit.

b. The 2011 Legislative Mining Ban on open-pit mining,3°%¢ which entered into force
on 10 February 2011, and which prohibited Industrias Infinito fromapplying for new
permits.

c. The 2012 MINAET Resolutiondated 9 January 2012,3%7 which cancelled the 2008
Concession and expunged all of Industrias Infinito’s mining rights from the mining
registry, going further than what was ordered by the Administrative Chamber.

d. The 2013 Constitutional Chamber Decision dated 19 June 2013,3% which declined
to resolve the conflict betweenits earlier decision upholding the constitutionality of
the Crucitas Project approvals and the 2010 TCA Decision.

e. The reinitiation of the TCA proceedings for environmental damage in January
2019.309

This being so, the Claimant does not allege that each of these measures was a
separate treaty breach. As recorded in the Decision on Jurisdiction and confirmed in
the Reply,3'° the Claimant argues that “[i]t is the combined operation of these four
measures [...] that meant that Industrias Infinito definitively could no longer pursue the
development of the Crucitas project.”3"

Specifically, the Claimant submits that the combined result of the first four measures
breached the BIT in four ways:

a. It expropriated its investments by definitively precluding Infinito from building and
operating the Crucitas gold mine.312
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Supreme Court (Administrative Chamber), Decision (30 November 2011), Exh. C-0261.
Amendment to Mining Code, No. 8904 (1 December 2010), Exh. C-0238.

Resolution No. 0037, MINAET, File No. 2594 (9 January 2012), Exh. C-0268.
Supreme Court (Constitutional Chamber), Decision (19 June 2013), Exh. C-0283.

Contentious Administrative Tribunal, Resolution (14 January 2019), Exh. C-0861. See, C-Reply.
Merits, 1[1] 18, 611-614, 823(b).

C-Reply Merits, [ 16 (“The combined effect of the measures adopted by Costa Rica accordingly
breached four protections of the BIT.”) See also C-Reply Merits, [{] 19, 448, 466, 473, 551, 590-
592, 598, 692.

C-CM Jur., 9 12 (emphasis added). It should be noted that, at that time, Infinito had not yet
complained about measure (e).

C-CM Jur., [ 13; C-Mem. Merits, 1] 246-289.
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b. Itbreached CostaRica’s obligation to provide fair and equitable treatment (“FET”)
by violating Infinito’s legitimate expectations, treating Infinito arbitrarily and
inconsistently, and denying both procedural and substantive justice to Infinito.313

c. Itfailedto grant Infinito’s investments full protection and security (“FPS”).314

d. It breached two substantive obligations imported into the BIT through the BIT’s
MFN clause from other investment treaties entered into by Costa Rica: (i) the
obligation to do “what is necessary” to protect Infinito’s investments, imported from
the Costa Rica-France BIT, and (ii) the umbrella clause requiring the host State to
“‘comply with [or observe] any obligation assumed regarding investments of
investors of the other Contracting Party,” found in Costa Rica’s BITs with Taiwan
and Korea.3"

As to the fifth measure, the Claimant argues that it is a continuation of Costa Rica’s
previous FET breach.3'®¢ However, as is discussed in Section (vi) infra, it appears to
have a separate effect.

The formulation of the claims suggests that the Claimant relies on a composite breach,
i.e., a breach by “a series of actions or omissions defined in aggregate as wrongful.”3'”
While it only expressly refers to composite acts in a footnote,3'8 the argument is that
the alleged breaches are the result of the combined effect of the various measures
cited above (with the possible exception referred to in Section (vi) infra). A composite
breach “occurs when the action or omission occurs which, taken with the other actions
or omissions, is sufficient to constitute the wrongful act.”3'® Accordingly, were the
Tribunal to accept the Claimant’s composite breach argument, it would need to
determine the date on which the Claimant first acquired knowledge of the action in the
series which was sufficient to constitute the breach, and of the resulting loss.

However, the Respondent denies that the Claimant has properly pleaded a composite
breach. It states that “[tlhe Claimant’s few passing reference[s] in its Reply to
‘combined’ or ‘composite’ effect of those measures cannot be taken as a serious
attempt at raising — let alone proving — a creeping violation of the fair and equitable

313

314

315

316

317

318

319

C-CM Jur., | 14; C-Mem. Merits, 1] 290-344.
C-CM Jur., I 15; C-Mem. Merits, [ 345-347.
C-CM Jur., 9 16; C-Mem. Merits, q[1] 348-360.
C-Reply Merits, {1 18, 613.

International Law Commission, Draft Articles on Responsibility of States for Internationally
Wrongful Acts, with commentaries, Yearbook of the International Law Commission, Vol. Il, Part
Two (2001) (“ILC Articles on State Responsibility”), Article 15(1), Exh. CL-0007.

C-Reply Merits, p. 170, fn. 835 (“In cases involving a composite breach, there is no need to
establish separate losses that are tied to each individual measure.”)

ILC Articles on State Responsibility, Article 15(1), Exh. CL-0007. The Commentary further
explains that a composite act “occurs” at “the time at which the last action or omission occurs
which, taken with the other actions or omissions, is sufficient to constitute the wrongful act,

without it necessarily having to be the lastin the series.” ILC Articles on State Responsibility,
Commentary to Article 15, [ 8, Exh. CL-0007.
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treatment obligation under Article 11(2)(a).”32° The Respondent also insists on the lack
of reference to the fact that a “breach of an international obligation by a State through
a series of actions or omissions defined in aggregate as wrongful require that such
actions or omissions be ‘sufficiently numerous and inter-connected to amount not
merely to isolated incidents or exceptions but to a pattern or system.” 321

The Tribunal agrees with the Respondent that the Claimant has not propery
substantiated its composite breach argument. The Claimant merely makes some
references to combined or composite effect. It makes no submissions on the effect of
a composite breach on the time bar requirement. Be this as it may, even if the Claimant
had properly pleaded a composite breach, the Tribunal can see no composite breach
in the measures impugned. The Commentary to ILC Article 15 makes it clear that, to
amount to a composite breach, the various acts must not separately amount to the
same breach as the composite act (although they could separately amount to different
breaches).322 |t also clarifies that the breach cannot “occur” with the first of the acts in
the series.323 Here, each of the measures could arguably amount separately to the
same breach (an expropriation or a violation of FET), and the Claimant expressly
alleges that the breach occurred with what it considers to be the first act in the series,
namely, the 2011 Administrative Chamber Decision.%2* The Tribunal will thus assess
the measures as simple breaches.

A simple breach is a breach by an “act of a State not having a continuing character.”
325 As the Commentary to ILC Article 14 explains, it “occurs at the moment when the
act is performed, even if its effects continue.”326 The Tribunal must thus determine the
pointin time in which an act is capable of constituting an international wrong. The cases
cited by the Respondent suggestthat, where the State has taken a series of separate
measures that predate and post-date the cut-off date, tribunals have focused on the
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R-Rej. Merits, 1 590.

R-Rej. Merits, 1 590, citing ILC Articles on State Responsibility, Commentary to Article 15, [ 5,
Exh. CL-0007.

ILC Articles on State Responsibility, Commentary to Article 15, § 9, Exh. CL-0007 (“While
composite acts are made up of a series of actions or omissions defined in aggregate as
wrongful, this does not exclude the possibility that every single act in the series could be
wrongful in accordance with another obligation.”)

ILC Articles on State Responsibility, Commentary to Article 15, { 7, Exh. CL-0007 (‘A
consequence of the character of a composite actis that the time when the act is accomplished
cannot be the time when the first action or omission of the series takes place. It is only
subsequently that the first action or omission will appear as having, as it were, inaugurated the
series. Only aftera series of actions oromissions takes place will the composite act berevealed,
not merely as a succession of isolated acts, but as a composite act, i.e. an act defined in
aggregate as wrongful.”)

The Tribunal notes that, chronologically, the first actin the series is the 2011 Legislative Mining
Ban, which entered into force on 10 February 2011; however, the Claimant has repeatedly
asserted that this measure only applied to it after the notification of the 2011 Administrative
Chamber Decision on 30 November 2011. See, e.g., C-Reply Merits, ] 334.

ILC Articles on State Responsibility, Article 14(1), Exh. CL-0007.
ILC Articles on State Responsibility, Article 14(1), Exh. CL-0007.
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eventwhich gave rise to the breach and have refused tolook at subsequent events that
are not legally significant or distinct. 32"

The Commentary to Article 14 provides further useful guidance. It states that “the
existence and duration of a breach of an international obligation depends for the most
part on the existence and content of the obligation and on the facts of the particular
breach [...].”328 It also notes that “[internationally wrongful acts usually take some time
to happen,” the “critical distinction” being between abreach that is continuing and one
which has already been completed. As to “the moment when the act is performed’
(point in time in which a completed act “occurs”), the Commentary notes that the words
“at the moment” were “intended to provide a more precise description of the time frame
when a completed wrongful act is performed, without requiring that the act necessarily
be completed in a single instant.” 32°

The Commentary goes on to explain that “[w]hether a wrongful act is completed or has
a continuing character will depend both on the primary obligation and the
circumstances of the given case.” 330 For instance “[w]here an expropriation is carried
out by legal process, with the consequence that title to the property concerned is
transferred, the expropriation itself will then be a completed act. The position with a de
facto, ‘creeping’ or disguised occupation, however, may well be different.”331

Significantly for present purposes, the Commentary to Article 14 addresses the
question of “when a breach of international law occurs, as distinct from being merely
apprehended or imminent.”332 |t notes that this question “can only be answered by
reference to the particular primary rule,” noting that “where the internationally wrongful
act is the occurrence of some event — e.g. the diversion of an international river — mere
preparatory conduct is not necessarily wrongful”:333

Preparatory conduct does not itself amount to a breach if it does not
‘predetermine the final decision to be taken’. Whether that is so in any
given case will depend on the facts and on the content of the primary
obligation. There will be questions of judgement and degree, which it is not
possible to determine in advance by the use of any particular formula. The
various possibilities are intended to be covered by the use of the tem
‘occurs’ in paragraphs 1 and 3 of article 14.%*

On this basis, the Tribunal concludes that a simple act “occurs” when it has been
“performed” or “completed’; that the concept of “completion” relates to the point in time
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See, R-CM Merits, 9201-214, citing Spence, 9 146, 163, 246, Exh. CL-0221; Corona, {212,
215, Exh. CL-0130; ST-AD, 332, Exh. RL-0075; EuroGas, ] 455, Exh. RL-0197.

ILC Articles on State Responsibility, Commentary to Article 14, 1, Exh. CL-0007.
ILC Articles on State Responsibility, Commentary to Article 14, 2, Exh. CL-0007.
ILC Articles on State Responsibility, Commentary to Article 14, I 4, Exh. CL-0007.
ILC Articles on State Responsibility, Commentary to Article 14, [ 4, Exh. CL-0007.
ILC Articles on State Responsibility, Commentary to Article 14, 1 13, Exh. CL-0007.
ILC Articles on State Responsibility, Commentary to Article 14, [ 13, Exh. CL-0007.
ILC Articles on State Responsibility, Commentary to Article 14, [ 13, Exh. CL-0007.
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at which the act is capable of constituting a breach, which depends on the content of
the primary obligation; and that a breach need not be completed in a single act.

Hence, the majority of the Tribunal concludes that the first step in the analysis is to
identify when a given act or omission was performed or completed. The second stepis
to assess when the Claimant first knew of the completion of the action or omission and
of the loss caused thereby. This analysis must be conducted for each of the standards
allegedly breached (Sections (i) to (vi) infra). The analysis that follows is adopted by a
majority of the Tribunal even when this is not expressly so stated. Arbitrator Stern will
set out her views in her Separate Opinion on Jurisdiction and Merits.

(i) Expropriation

The Claimant contends that “the substantial deprivation of Infinito’s investments did not
occur until after and as a result of the combined application of both the [2011]
Administrative Chamber’s [D]ecision and the 2011 [L]egislative [M]ining [B]an.”33 The
Claimant argues in this respect that it learned about the breach when the 2011
Administrative Chamber Decision was announced on 30 November 2011, because (i)
this is the firsttime that it knew that the annulment of the Concession was final and
irreversible; (ii) it was also the first time that it knew that the 2011 Legislative Mining
Ban would apply to it; and (iii) it was only after the 2011 Administrative Chamber
Decision that the MINAET could implement that annulment (which it did through the
2012 MINAET Resolution). The Claimant points out that the 2010 TCA Decision was
suspended while the recurso de casacionwas in process.

By contrast, the Respondent argues that “it was the 2010 TCA Judgment and the legd
defectsinthe 2008 Concessiondescribed therein which renderedthe 2008 Concession
invalid and development of the Crucitas Mining Project impossible.”336 According to the
Respondent, the Claimant first knew or should have known of the breach with the 2010
TCA Decision, because (i) this is the measure that declared the annulment of the
Concession and other rights; (ii) all of the challenged measures are deeply rooted in
the 2010 TCA Decision, and none of them were distinct and legally significant events;
and (iii) had the 2011 Administrative Chamber Decision not been issued, Industrias
Infinito’s Concession would have remained annulled.

The majority of the Tribunal agrees with the Claimant that an expropriation could only
have occurred with the 2011 Administrative Chamber Decision. For an expropriation to
occur, the taking or substantial deprivation must be permanent or at least not
ephemeral in nature. More specifically, a judicial expropriation cannot occur through a
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C-Reply Merits, 1 692 (emphasis in original). See also C-Reply Merits, [ 472 (“There is [...]
overwhelming fact evidence that Infinito first knew, and only could have known, that the
resolutions granting lISA’s key approvals had been finally and irreversibly annulled, and that
Infinito’s investment in the Crucitas project had been rendered substantially worthless, on
November 30, 2011.”)

R-Rej. Merits, 1672. As aresult, on the merits of the expropriation claim, the Respondent argues
that the Claimant has failed to prove a causal link between the challenged measures and the
loss of its investment. R-Rej. Merits, Section IV.B.5.
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decision by a first instance court, the execution of which is stayed pending an appeal,
because it lacks finality and enforceability. A judicial expropriation can only occur when
a final judgment is rendered or when the time limit to appeal has expired. Here, the
procedural framework of the relevant court action shows that the deprivation of the
Claimant’s investment only became a permanent loss with the 2011 Administrative
Chamber Decision. Indeed, it is only with this judgment that the 2010 TCA Decision
became final (firme),3%7 the casacién proceedings having suspensive effect over the
2010 TCA Decision. From a legal perspective, the expropriation occurred at the time
the suspension was lifted, that is, upon issuance of the cassation decision. To
paraphrase the Commentary to the ILC Articles, the legal process initiated by the 2010
TCA Decision was completed with the 2011 Administrative Chamber Decision, which
is when the expropriation became a completed act.

That is notto say that an investorisrequired to exhaustlocal remedies before resorting
to arbitration as a requirement for the admissibility of the claim. The question hereis a
differentone:itiswhetherthe 2010 TCA Decision was sufficiently final and enforceable
to inflict harm on the Claimant and qualify as a breach as a matter of substance. Court
decisions are not final and enforceable if an appellate remedy with suspensive effect is
still available. The situation is generally different for administrative decisions, with the
result that, “an expropriation occurs at the moment of the decision of an administrative
authority and is not only completed with the final refusal to remedy the administrative
act.” 338

The record further confirms that, while the 2010 TCA Decision may have initiated the
legal process whereby the 2008 Concession was annulled, that annulment did not
become definitive and the consequent loss of value to the Claimant’s investment did
not become permanent until the 2011 Administrative Chamber Decision on 30
November 2011. First, the evidence shows that, although the 2010 TCA Decision did
cause the cessation of the works on the mine, 33 the site was keptin a state that allowed
the works to resume following a favorable outcome of the cassation remedy. In
particular:

a. The quarterly report dated 30 June 2011 stated that “the Company remains in a
position to restart construction activities within three to six months of a favorable
SALA | [ie. Administrative Chamber] ruling, recalling its employees and
consultants and successfully obtaining project financing. No changes to the
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339

Resolution No. 0037, MINAET, File No. 2594 (9 January 2012), Exh. C-0268, Considering 2:
“The Judicial Decision of the Contentious Administrative Tribunal cited above was confirmed by
the First Chamber of the Supreme Court of Justice, and as a result became final.”

Ursula Kriebaum, Local Remedies and the Standards for the Protection of Foreign Investment,
in Binder C., Kriebaum, U., Reinisch, A., Wittich, S., International Investment Law for the 21°t
Century, Essays in Honour of Christoph Schreuer, Oxford University Press, 2009, p. 456
(referring to the PCIJ’s holding in Phosphates in Morocco, Judgment, 1938, P.C.1.J., Series
A/B,No. 74,), p. 28, as discussed in James Crawford, Second Report on State Responsibility,
Document A/CN.4/498 and Add. 1-4 (17 March, 1 and 30 April, 19 July 1999), Exh. RL-0034,
148.

Mr. Rojas states that following the 2010 TCA Decision “works were halted and only camp,
infrastructure, reforestation, security and kitchen tasks were performed.” CWS-Rojas 1, | 198.
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Company’s level of preparedness have occurred during the three months ended
June 30, 2011, but the Company plans to ramp up activity cautiously in the event
of a positive SALA | ruling.”340

b. On 26 November 2010, Industrias Infinito’'s VP of Operations sent an email stating
that Industrias Infinito “will continue with an appeal with confidence we willwin” and
“we will carry on with the project.” 341

c. Itwas only after the 2011 Administrative Chamber Decision that Industrias Infinito
laid off 223 of its 243 employees. 342

Second, the facts on record about the financial effects of the 2010 TCA Decision show
that the Claimant did not suffer a substantial deprivation of its investment (a
requirement for an indirect expropriation to occur) until the 2011 Administrative
Chamber Decision. One indicator is Infinito’s market capitalization: as the Claimant’s
financial expert, FTI, explains, while the behavior of Infinito’s share price “is not a
reliable indication of the fair market value of the Project for the purposes of determining
damages,” it “is illustrative of the market’s perception of the magnitude of the impact of
the alleged wrongful acts of the Respondent, and also provides an objective measure
on the timing of when Infinito’s investments in the Project became substantially
worthless.”343 Here, it is true that the Claimant’s market capitalization dropped about
50% after the issuance of the 2010 TCA Decision, from CAD 36 million to CAD 18
million on the day following the announcement of the 2010 TCA Decision (24 November
2010),%#4 and the Respondent’s damages expert shows a drop to USD 15.4 million by
14 December 2010 (date on which the full decision was issued).34% In the Tribunal’s
view, a drop of 50% in value does not amount to a substantial deprivation. The fact that
Infinito’s market capitalization remained at approximately CAD 15.8 million in the period
between the two decisions, reaching a high of CAD 27 million on 11 November 2011,346
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Management Discussion and Analysis for Infinito Gold Ltd. for the First Quarter ended 30 June
2011 (2011), Exh. C-0253.

Email from John Thomas (Industrias Infinito S.A) to Yokebec Soto regarding the appeal of the
Contentious Administrative Tribunal's Decision (26 November 2010), Exh. C-0649.

CWS-Peschke 1,  150; “Gold mining company Industrias Infinito lays off 223 Costa Rican
employees,” Tico Times (15 December 2011), Exh. C-0406; Minutes of the Meeting of the Board
of Directors (Infinito Gold Ltd.) held at the head office of the Company (20 December 2011),
Exh. C-0689; Consolidated Interim Financial Statements for Infinito Gold Ltd. for the Third
Quarter ended 31 December 2011, Exh. C-0407.

CER-FTI Consulting 2, 411 5.32-5.34.
C-CM Jur. 4] 146; CER-FTI Consulting 2, 1 5.37.

R-CM Merits, 91 241; RER-Credibility 1, 9 150 and Table 10.1, citing Infinito Share Pricing by
Capital 1Q, Exh. C-0332; Infinito Market Cap provided by Capital IQ, Exh. C-0331; Infinito Gold
Ltd. Press Release, “Court in Costa Rica Suspends Clearing Operations at Crucitas,” (21
October 2008), Exh. C-0198; Infinito Gold Ltd. Press Release, “Administrative Tribunal Rules
on Crucitas,” (24 November 2010), Exh. C-0237; Infinito Gold Ltd. Press Release, “Infinito Gold
Ltd. Announces the Release of the Full Administrative Tribunal Ruling on Crucitas,” (15
December 2010), Exh. C-0240; Infinito Gold Ltd. Press Release, “Sala | Upholds Tribunal
Decision,” (30 November 2011), Exh. C-0262.

C-CM Jur., 1 146; CER-FTI Consulting 2,  5.38.
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also shows that the drop could have been reverted had the outcome of the cassation
remedy been favorable to Infinito.

By contrast, the reduction in market capitalization and share price was substantial and
permanent after the 2011 Administrative Chamber Decision. Market capitalization fell
from CAD 17.4 million on 29 November 2011 to CAD 6.8 million on 1 December 2011
(the day after the 2011 Administrative Chamber Decision), i.e. a further decline of
approximately 61%.34” The share price fell from CAD 0.14 on 29 November 2011 to
CAD 0.05 on 1 December 2011.34¢ From December 2011 to the end of February 2012,
the share price remained at a value of approximately 0.05.34° It then continued to
decline, reaching CAD 0.01 per share in January 2013, and has remained at or close
to zero ever since. 3%

Other elements in the record confirm that the Claimant did not suffer a substantial and
permanent deprivation until the 2011 Administrative Chamber Decision:

a. BNP Paribas allowed its engagement letter to expire in November 2010.35
However, following the 2010 TCA Decision, Infinito continued to receive loans from
its investor Exploram to finance its ongoing operations.3%2 The record further
suggests that BNP Paribas sought to renew its engagement, but Infinito decided
not to sign the letter because of the uncertainty about the timing of the cassation
decision.3%3

b. Infinito’s audited financial statements suggest that the Claimant suffered no loss of
asset value until after the 2011 Administrative Chamber Decision. 3%
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C-CM Jur., 11 147; CER-FTI Consulting 2, [ 5.39.

Infinito Share Pricing by Capital IQ, p. 11, Exh. C-0332.
Infinito Share Pricing by Capital IQ, pp. 11-12, Exh. C-0332.
C-CM Jur., 11 147; CER-FTI Consulting 2, ] 5.40.

Letter from BNP Paribas to Industrias Infinito S.A., and Infinito Gold Ltd. (30 November 2010),
Exh. C-0652.

Secured Demand Promissory Note from Infinito Gold Ltd. to Exploram Enterprises Ltd. (13
December 2010), Exh. C-0654; Secured Demand Promissory Note from Infinito Gold Ltd. to
Exploram Enterprises Ltd. (21 January 2011), Exh. C-0663; Secured Demand Promissory Note
from Infinito Gold Ltd. to Exploram Enterprises Ltd. (23 February 2011), Exh. C-0669; Secured
Demand Promissory Note from Infinito Gold Ltd. to Exploram Enterprises Ltd. (15 April 2011),
Exh. C-0671; Secured Demand Promissory Note from Infinito Gold Ltd. to Exploram Enterprises
Ltd. (12 May 2011), Exh. C-0673; Consent Resolutions of the Board of Directors of Infinito Gold
Ltd. (16 June 2011), Exh. C-0674; Secured Demand Promissory Note from Infinito Gold Ltd. to
Exploram Enterprises Ltd. (25 July 2011), Exh. C-0677; Secured Demand Promissory Note from
Infinito Gold Ltd. to Exploram Enterprises Ltd. (12 September 2011), Exh. C-0680.

Letter from BNP Paribas to Industrias Infinito S.A., and Infinito Gold Ltd. (30 November 2010),
Exh. C-0652; Email from John Morgan (Infinito Gold Ltd.)to Elliot Rothstein (Lascaux Resource)
regarding Executed Confidentiality Agreement (21 October 2011), Exh. C-0683.

CER-FTI Consulting 2, 1 5.5: “Thus, according to Infinito’s audited financial statements which
were prepared in accordance with GAAP, the carrying value of its investment in the Project
increased from $48.0 million CAD in fiscal 2010 to $53.2 million CAD in fiscal 2011, after the
TCA Decision but then following the Administrative Chamber Decision, decreased to $7.1 million
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c. The Claimant recorded impairment charges of USD 44.6 million in respect of the
Crucitas Project following the 2011 Administrative Chamber Decision.3%
Conversely, the Claimant did not record an impairment after the TCA rendered its
Decision in 2010. Both the Claimant's external auditor and FTI Consulting
confirmed that the 2010 TCA Decision did not warrant recording an impairment
charge for Infinito’s assets.3%

d. Mr. Peschke emphasized on numerous occasions that the loss stemmed from the
2011 Administrative Chamber Decision, and that any loss flowing fromthe TCA
Decision was reversible. 35"

The Claimant makes no distinction between the time when the alleged breach (in this
context, an expropriation) occurred and the time when it learned about it. In any event,
the Claimant could nothave acquired knowledge of the loss before 30 November 2011.

The majority of the Tribunal thus finds that the Claimant acquired knowledge of the
alleged breach and of the loss after the cut-off date. On this basis, it concludes that the
Claimant’s expropriation claimis not time-barred under Article XII(3)(c).

This conclusion is consistent with the raison d’étre of a statute of limitations, which is
to promote legal certainty by avoiding that claimants delay bringing their claims. This
being so, for the statute of limitations to start running, the claimant must be legally in a
position to bring a claim. If a claim cannot be brought for legal reasons (for instance,
because the claim is not ripe), it would be fundamentally unfair to find that the statute
of limitations has started to run. Such a finding may entail that, in some instances, a
claimant/investor would have less time to initiate its claim than the statute of limitations.
In exceptional situations, that finding might even mean that the claimant/investor has
notime left at all to start proceedings, which would effectively resultin adenial of justice
— an outcome that cannot reflect the meaning of the Treaty. The fact that this situation
doesnotarise in the circumstances of this dispute is no answer to the issue of principle.

(ii) Fairand Equitable Treatment

The Claimant submits that “Costa Rica has breached the FET standard based on the
composite effect of all of the challenged measures, and in particular the actions (and
omissions) of the [L]egislature and [E]xecutive before and after the [2011 Administrative
Chamber Decision].”3%8 For the Claimant, the challenged measures violated the

355

356

357

358

CAD.” Consolidated Financial Statements for Infinito Gold Ltd. for Years Ended 31 March 2012
and 2011 (17 July 2012), Exh. C-0275.

C-Reply Merits, ] 348.
C-Reply Merits, 1] 455, 459.

See, e.g., Tr. Merits Day 3 (ENG), 592:7-17, 593:9-15, 594:16-18, 596:9-20, 597:4-18, 598:9-
599:1, 618:10-12 (Mr. Peschke).

C-Reply Merits, 1 551. See also, C-Reply Merits, § 592 (“Infinito’s [FET] claim is based on the
composite effect of the four challenged measures: the 2011 Administrative Chamber’s decision
which annulled the resolutions granting the exploitation concession and other key permits; the
2011 legislative mining ban that prevented IISA from seeking the restoration of its exploitation

78



249.

250.

251.

Claimant’s legitimate expectations; failed to treat Infinito’s investment in a consistent,
predictable manner; were arbitrary and served no rational purpose; and amount to a
denial of justice.3%°

The Tribunal addresses first whether the Claimant’s FET claim (other than denial of
justice) is time-barred (a) and then whether the denial of justice claim is time-barred
(b). For purposes of the present jurisdictional inquiry, the Tribunal has assumed that a
judicial measure can breach the FET standard beyond a denial of justice, a matter
whichis disputed?®¢?and is addressed in Section VI.C.1.d(iii) infra. The present analysis
in no way purports to prejudge this matter, which is properly for the merits.

a. FET (Other than Denial of Justice)

The Claimant contends that its “legitimate expectation was that it would be allowed to
proceed through the legal framework established by the Mining Code in order to build
and operate the Crucitas project.”36! This expectation was frustrated by the annulment
of the 2008 Concession by the 2011 Administrative Chamber Decision, 32 and the
prohibition set forth in the 2011 Legislative Mining Ban and the 2012 MINAET
Resolution to apply for new permits.363 The Claimant also argues that these measures
breached its legitimate expectation to be treated in a consistent and predictable
manner.

Similarly, the Claimant submits that the 2011 Administrative Chamber Decision and the
2012 MINAET Resolution were arbitrary because they relied on the 2002 Moratorium
to annul the 2008 Concession, even though that moratorium had been repealed in
2008.3%%4The Respondentthus arbitrarily changed the legal framework applicable to the
Concession. 365 Second, as an exploration permit holder, Industrias Infinito was entitied
to obtain new mining rights following the 2008 Concession’s annulment. Theannulment
of its pre-existing mining rights served no rational purpose and was thus an arbitrary
measure. 366

359

360

361

362

363

364

365

366

concession and other permits; the 2012 MINAE resolution that invalidated IISA’s remaining
rights in the administrative process; and the 2013 Constitutional Chamber decision that failed to
address the Contentious TCA’s violation of constitutional cosa juzgada and erga omnes
decisions. The combined result of these four measures was that, despite the years of
Government encouragement of investmentin mining, the rights contained in the Mining Code
and the many steps different organs of the Government took to advance the Crucitas project,
IISA was left without any rights, or any opportunity to fix the defects identified by the
Administrative Chamber and obtain new rights.”)

C-Mem. Merits, 1] 290-344; C-Reply Merits, 1] 590.

R-Reply Jur., 11 203-208; R-CM Merits, 1 401.

C-Reply Merits, 9 500.

C-Mem. Merits, q[1] 323, 326-327; C-Reply Merits, 1592, 594.

C-Mem. Merits, 7] 324-325, 338-339; C-Reply Merits, 1592, 599-601.
C-Mem. Merits [1] 335-336; C-CM Jur., [ 350; C-Rej. Jur., ] 286.
C-Reply Merits, 1 599.

C-Mem. Merits, ] 336.
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The FET claim thus has two elements, one related to the possibility to operate the
Crucitas Project, which was frustrated by the 2008 Concession’s annulment, and
another premised on the impossibility to reinitiate the process after the 2011 Legislative
Mining Ban.

In respectof the firstelement, the alleged FET breach appears to have been completed
at the time when Industrias Infinito lost the 2008 Concession, which the Tribunal has
determined above occurred with the 2011 Administrative Chamber Decision.367 As a
result, the claim that legitimate expectations were deceived by the annulment of the
2008 Concession is not time-barred.

As to the opportunity to apply for new permits, the FET breach appears to have been
completed with the 2011 Legislative Mining Ban and the 2012 MINAET Resolution,
both of which prevented Industrias Infinito from fixing the defects in its current rights
and obtaining new mining rights.

The 2011 Legislative Mining Ban was enacted before the cut-off date, but it entered
into force thereafter (on 10 February 2011), and the Claimant could not have known
that it applied to the Crucitas Project until 30 November 2011. However, Industrias
Infinito was already precluded from obtaining new permits as a result of the 2010
Executive Moratoria, which had been in place since May 2010 and which were not
abrogated by the 2011 Legislative Mining Ban. That said, the Claimant submits that the
effects of the Ban, which was permanent, were more preclusive than those of the
Moratoria, which were temporary. More specifically, it alleges that the 2011 Legislative
Mining Ban cancelled all pending proceedings and prohibited the renewal or extension
of all exploitation concessions in perpetuity, whereas the prior Moratoria only
suspended the proceedings.368

The terms used by the 2010 Executive Moratoria and the 2011 Legislative Mining Ban
are indeed different. Both the Arias and Chinchilla Moratoria declared a national
moratorium for an indefinite time on open-pit mining, which applied to all exploration
and exploitation activities that used cyanide and mercury.36° By contrast, the 2011
Legislative Mining Ban “prohibited” mining exploitation in areas declared national parks,
biological reserves, forest reserves and state refuges of wildlife, and declared certain
mining reserve zones. %0 |t also limited mining in any mining reserves to “cooperatives

367

368

369

370

See supra, 1 239-241.
Tr. Merits Day 1 (ENG), 45:20-46:4 (Mr. Terry).

Article 1 of the Arias Moratorium provided that “[a] national moratorium for an indefinite tem is
declared for the activity of open pit metallic gold mining in the national territory. This is
understood as exploration, exploitation and processing using cyanide or mercury in the work to
recover the mineral.” Decree No. 35982-MINAET (29 April 2010), Article 1, Exh. R-0032
(English). In turn, Article 1 of the Chinchilla Moratorium amended Article 1 of the Arias
Moratorium to say “[a] national moratoriumis declared for an undefined term for the metallic
gold mining activity in the national territory. This is understood as the exploration, exploitation,
and benefitting from the materials extracted using cyanide or mercury.” Executive Decree No.
36019-MINAE (8 May 2010), Article 1, Exh. C-0229 (English).

Amendment to Mining Code, No. 8904 (1 December 2010), Article 1 (amending Article 8 of the
Mining Code), Exh. C-0238 (English).
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of workers for the development of mining in a small scale for the subsistence of families,
artisanal mining and prospector use (coligallero) from communities surrounding the
exploitation sites, based on the amount of affiliates of such cooperatives.” 371 It explicitly
added a new provision to the Mining Code stating that “[p]ermits or concessions shall
not be granted for the exploration and exploitation activities of open-pit mining of
metallic minerals on national territory,” and “established as an exception that only
exploration permits for scientific and investigatory purposes shall be granted.” 372 As a
result, the Tribunal finds that the effects of the 2011 Legislative Mining Ban are not
identical to those of the 2010 Executive Moratoria, and are in principle capable of
triggering a separate FET breach. Accordingly, the Tribunal comes to the conclusion
that, to the extent that the Claimant’s legitimate expectations claim is related to the
opportunity to apply for new permits, it is not time-barred.

The 2012 MINAET Resolution which post-dates the cut-offimplemented the annulment
of the 2008 Concession and declared the Crucitas area free of mining rights. It is a
mere administrative implementation of the 2011 Administrative Chamber Decision. As
such, it must follow the fate of the claim pertaining to that decision which, as discussed
above, is not time-barred. 373

For the foregoing reasons, the majority of the Tribunal finds that the Claimant’s FET
claim is not time-barred.

b. Denial of Justice

At the Hearing on the Merits, the Claimant clarified that its case on denial of justice was
“structural”: it is premised on the Costa Rican judicial system’s failure to provide a
mechanism to solve contradictions between the various chambers of the Supreme
Court on questions of constitutional cosa juzgada.®"* The claimis “not about the failure
to afford adue process,” nor “about the decisions themselves being arbitrary.”375 The
Claimant’s submission is that the TCA first refused to uphold the constitutional cosa
juzgada deriving from the 2010 Constitutional Chamber Decision (the decision which
had declared the Crucitas Project constitutional from an environmental perspective),
and the Administrative Chamber did the same by denying the cassation request. 376 In
other words, the Costa Rican judicial system offers no mechanism to ensure
consistency, as was confirmed by the Constitutional Chamber itself when it dismissed
the Claimant’s action to declare the 2010 TCA Decision unconstitutional on
admissibility grounds (through the 2013 Constitutional Chamber Decision).

371

372

373

374

375

376

Amendment to Mining Code, No. 8904 (1 December 2010), Article 1 (amending Article 8 of the
Mining Code), Exh. C-0238 (English).

Amendment to Mining Code, No. 8904 (1 December 2010), Article 2 (adding a new Article 8 bis
to the Mining Code), Exh. C-0238 (English).

See supra, Y] 253.

Tr. Merits Day 4 (ENG), 995:9-996:10, 1163:6-1164:19, 1165:8-21 (Ms. Seers).
Tr. Merits Day 4 (ENG), 1164:2-4 (Ms. Seers).

Tr. Merits Day 4 (ENG), 1164:4-9 (Ms. Seers).
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The majority of the Tribunal considers that this claim is not barred by the statute of
limitations. Even if the initial failure to uphold constitutional cosa juzgada arises from
the 2010 TCA Decision, a denial of justice cannot occur until a decision has been
rendered by the highest court. The exhaustion of local remedies rule is a substantive
component of the denial of justice breach.3”” Because a denial of justice points to a
systemic flaw in the State’s administration of justice, there can be no denial of justice
until the system had a full opportunity to correctitself. 378 Accordingly, the alleged denia
of justice could have occurred at the earliest with the 2011 Administrative Chamber
Decision, i.e. after the cut-off date.

(iii)  Full Protection and Security

The Claimant’s full protection and security claim is premised on Costa Rica’s alleged
failure to provide legal security to its investments. The Claimant’s latest formulation of
its arguments appears to have two main components. First, “CostaRica failed to create
a legal system that protected IISA’s mining rights and provided a process for Infinito to
uphold its rights,” in particular because “[tjhe Administrative Chamber [Decision] failed
to follow constitutional cosa juzgada, creating irreconcilable decisions between the
Administrative and Constitutional Chambers.”37® This component is thus virtually
identical to the Claimant’s denial of justice argument.

The second element of the submission is that the Costa Rican executive branch “failed
to rectify the situation” after the 2011 Administrative Chamber Decision. 38 Rather than
protecting the Claimant’s investment, the MINAET chose to implement the decision,
and even went beyond what was legally required. With the 2012 MINAET Resolution,
the Governmentnotonly cancelled Industrias Infinito’s exploitation concession but also
its pre-existing mining rights. According to the Claimant, “CostaRica’s executive branch
had a duty not only to refrain from acting negligently, as it did, but to take actions to
correct unacceptable behavior.”381 It adds that “[b]eyond the executive branch’s own
errors in granting IISA’s permits and approvals, it failed to adopt a mechanism to

377

378

379

380

381

See, e.g., Z. Douglas, The International Law of Investment Claims (Cambridge University Press,
2009), 1 59, Exh. CL-0200 (noting that, in cases of denial of justice, “the local remedies rule is
a substantive requirement for liability rather than a procedural precondition for the
presentation of claims to an international court or tribunal.”) (Emphasis in original).

See, e.g., J. Paulsson, Denial of Justice in International Law (Cambridge University Press,
2005), p. 108, Exh. CL-0205 (“In the particular case of denial of justice, however, claims will not
succeed unless the victim has indeed exhausted municipal remedies, or unless there is an
explicit waiver of a type yet to be invented. (An ad hoc compromis might do.) This is neither a
paradox nor an aberration, for it is in the very nature of the delict that a state is judged by the
final product — or at least a sufficiently final product — of its administration of justice. A denial
of justice is not consummated by the decision of a court of firstinstance. Having sought to rely
on national justice, the foreigner cannot complain that its operations have been delictual until
he has given it scope to operate, including by the agency of its ordinary corrective functions.”)
(Emphasis in original).

C-Reply Merits, 9] 644.
C-Reply Merits, 1 647.
C-Reply Merits, {1 647.
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address the inconsistencies in its legal system and thereby correct the untenable lega
situation in which Infinito found itself.”382

The Tribunal comes to the conclusion that the FPS claim is not time-barred. First, to
the extent that it is premised on Costa Rica’s failure to provide a system that prevents
judicial inconsistency among the various decisions of the judiciary, the alleged FPS
breach could only have occurred on the date of the 2011 Administrative Chamber
Decision, or alternatively with the 2013 Constitutional Chamber Decision, both of which
post-date the cut-off date. While it is true that the original inconsistency can be traced
to the 2010 TCA Decision (which is the one which originally purportedly failed to uphold
cosa juzgada constitucional), the claim is directed to the functioning of the judicial
system, which must be viewed as a whole, including the decision of the highest court.

Second, insofar as it relates to the 2012 MINAET Resolution, or to the Executive’s
failure to redress the situation or otherwise protect Infinito’'s investment after the 2011
Administrative Chamber Decision, any such omission would have occurred after the
cut-off date.

Accordingly, the majority of the Tribunal concludes that the FPS claim is not time-
barred.

(iv)  Obligation to Do “Whatis Necessary” to Protect Infinito’s
Investments

Through the MFN clause of the BIT, the Claimant has invoked the more favorable FET
standard found at Article 3 of the Costa Rica-France BIT, which includes the obligation
to “do what is necessary so that the exercise of the right so recognized [i.e. FET]is not
impaired either in law or in fact.”383

According to the Claimant, to comply with this standard, after the 2011 Administrative
Chamber Decision “Costa Rica should have taken positive steps to protect Infinito's
investments, and in particular to protect the exploitation concession and the other
project approvals.”384 Such steps could have included (i) granting Industrias Infinito a
new exploitation concession and new Project approvals not tainted by the supposed
defect identified by the Administrative Chamber; (ii) repealing the new moratorium on
open-pitmining, or ensuring that the new moratorium did not apply to Industrias Infinito;
or (iii) ensuring that there was a mechanism in place to address the inconsistencies
between the decisions of the different chambers of the Supreme Court.385

382

383

384

385

C-Reply Merits, | 647.

Agreement Between the Governmentof Costa Rica and the Government of the French Republic
for the Promotion and Reciprocal Protection of Investment, signed 8 March 1984 (“Costa Rica-
France BIT”), Article 3, Exh. CL-0005; as translated into English in C-Mem. Merits, [ 352.

C-Mem. Merits, 9] 353.
C-Mem. Merits, [ 353.
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In short, the claim relates to acts that the Respondent should have performed following
the cancellation of the 2008 Concession by the 2011 Administrative Chamber Decision,
which post-dates the cut-off. Hence, according to the majority of the Tribunal, this claim
is not time-barred.

(v) Umbrella Clause

Again through the Treaty’s MFN clause, the Claimant further invokes the umbrella
clause requiring the host State to “comply with [or observe] any obligation assumed
regarding investments of investors of the other Contracting Party,” found in Costa
Rica’s BITs with Taiwan and Korea. 386

The Claimant’s position is that, by annulling the 2008 Concession, Costa Rica failed to
comply with its obligations under the Concession, specifically to grant Industrias Infinito
the exclusive right to exploit, extract and sell gold, silver, copper and associated
minerals from the Crucitas Project. 387

This claim is thus linked to the loss of the 2008 Concession. As such, it can be deemed
to follow the fate of the expropriation or FET claims insofar as the latter deal with the
annulment of the concession. As aresult, this claim is not time-barred.

(vi)  Fifth Measure

In its Reply, the Claimant challenged a fifth measure: the reinitiation by the TCA of the
proceedings to quantify the costs due by Industrias Infinito and others to remedy the
environmental damage and return the Crucitas site to its pre-Project state.38

The Claimant explains that the 2015 TCA Damages Decision ordered Industrias
Infinito, the Government and SINAC to bear the costs of restoring the Crucitas site to
its pre-Project condition.38% This decision was overturned by the Administrative
Chamber and remanded to the TCA in December 2017, where it sat inactive until
January 2019, when the TCA reinitiated these proceedings.3® The Claimant argues
that “[t]he continuation of this proceeding continues Costa Rica’s breach of the fair and

386

387

388

389

390

C-Mem. Merits, 9 356, citing Agreement Between the Republic of Costa Rica and the Republic
of China on the Promotion and Reciprocal Protection of Investment, signed 25 March 1999
(“Costa Rica-Taiwan BIT”), Article 3(2), Exh. CL-0002; Agreement Between the Government
of the Republic of Korea and the Government of the Republic of Costa Rica for the Promotion
and Protection of Investments, signed 11 August 2000 (“Costa Rica-Korea BIT"), Article 10(3),
Exh. CL-0001 (“Either Contracting Party shall observe any other obligation it may have entered
into with regard to investments in its territory by investors of the other Contracting Party.”)

C-Mem. Merits, q[{] 355, 360.
C-Reply Merits, [ 18, 823(b).

C-Reply Merits, §]612; Contentious Administrative Tribunal Decision No. 1438-2015, File No.
08-001282-1027-CA-6 (24 November 2015), Exh. C-305.

Contentious Administrative Tribunal, Resolution (14 January 2019), Exh. C-0861.
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equitable standard, and any damages and costs (including defence costs) associated
with this proceeding are further damages to Infinito resulting from that breach.” 3°1

The facts invoked differ from the measures challenged under the other heads of claim.
The previous four measures are linked to Industrias Infinito’s loss of the 2008
Concession and relate to its inability to pursue it. This measure, however, relates to
damages that Industrias Infinito might be required to pay as a result of its use of the
site, which damages Infinito deems arbitrary given alleged environmental damage
suffered by the site after Industrias Infinito leftit. Consequently, the Tribunal considers
that this claim pertains to a distinct FET violation, occurringif at all in 2019, that is after
the cut-off date. As a consequence, this claim is not time-barred.

For the sake of completeness, the Tribunal notes that the Respondent objects to the
Tribunal’s jurisdiction over this claim. First, it submits that the claim is premature and
falls outside of Costa Rica’s consent to arbitrate. It argues in this respect that the
Claimant has failed to fulfilthe jurisdictional requirements under Article XlI(1) inrespect
of loss or damage, and has likewise failed to establish a prima facie case of breach.392
This is essentially because there is no decision ordering the Claimant to pay damages,
as a result of which the Respondent also contends that the claim “is premature,
manifestly without legal merit and should be rejected.”3% In the Tribunal’'s view, the
Respondent’s jurisdictional objection relates to the fact that the claim is premature and
is thus properly a defense on the merits, which is addressed in Section VI.C.2.c(ii)c
infra. Indeed, the question is not whether the Tribunal has the authority to hear the
claim; the question is whether the claim is ripe enough to be heard. Second, the
Respondent argues that the Claimant has failed to comply with the amicable
settlement, notice and waiver requirements under Article XlI of the BIT. 3% The Tribuna
cannot agree: the provisions on amicable settlement and waiver set out at Article XII of
the BIT relate to the dispute as a whole; not to its individual claims. While the fifth
measure arises from subsequent facts, it forms part of the overall dispute related to the
failure of the Crucitas Project and the economic consequences of this failure on the
Claimant. The Tribunal does not consider that the Claimant was required to provide
notice of this claim, attempt to settle it or waive its rights to litigate it separately from the
other claims that form part of this dispute.

c. Conclusion

In light of the foregoing considerations, the majority of the Tribunal concludes that the
claims are not time-barred.

391

392

393

394

C-Reply Merits, 9 613. Consequently, Infinito requests “a declaration that Costa Rica is liable to
indemnify Infinito for any amounts Infinito or IISA are required to pay as a result of, orin
connectionwith, this late-blooming proceeding.” /bid.

R-Rej. Merits, 1 418-433.
R-Rej. Merits, 1 601.
R-Rej. Merits, [ 418; 434-438.
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It derives from this conclusion that the Tribunal can dispense with examining whether
the MFN clause may disable the statute of limitations under Article XlI(3)(c) of the BIT.
Indeed, the Claimant submitted its MFN arguments in the event that the preconditions
of Article XlI(3)(c) of the BIT were not met.3% The Tribunal has found in the foregoing
sections and in the Decision on Jurisdiction that all of the pre-conditions of Article XII(3)
are met, including its time bar provisions, with the result that the Claimant's MFN
arguments have become moot. 3% For the same reason the Tribunal can dispense with
determining whether the Respondent’s time bar objection goes to jurisdiction or
admissibility, as this question arose only if the Respondent prevailed on this objection
and in the context of the applicability of the BIT’s MFN clause. 3%7

LIABILITY

LAW APPLICABLE TO THE MERITS

Pursuant to Article XlI(7) of the BIT, “[a] tribunal established under [Article XII] shall
decide the issues in dispute in accordance with this Agreement, the applicable rules of
international law, and with the domestic law of the host State to the extent that the
domestic law is not inconsistent with the provisions of this Agreement or the principles
of international law.” 3%

Accordingly, the primary source of law for this Tribunal is the BIT itself, which must be
interpreted in accordance with the VCLT. Other sources of law may also be applicable,
as may be the case with Costa Rican domestic law, provided it is not inconsistent with
the BIT or principles of international law. As Article XII(7) of the BIT does not allocate
matters to specific sources of law, it is for the Tribunal to determine when an issue is
subject to the BIT, other rules of intemational law or domestic law.

When applying the law (whether national or international), the Tribunal is of the view
that it is not bound by the arguments and sources invoked by the Parties. The maxim
jura novit curia — or better, jura novit arbiter— allows the Tribunal to apply the law of its
own motion, provided always that it seeks the Parties’ views if it intends to base its
decision on a legal theory that was not addressed and that the Parties could not
reasonably anticipate.3%°

395

396

397

398

399

C-CM. Jur., 1 486.

Supra, ] 276; Decision on Jurisdiction, 1] 361-362.
Decision on Jurisdiction, {[{] 341-342.

BIT, Article XII(7), Exh. C-0001.

See, e.g., Daimler Financial Services A.G. v. Argentine Republic, ICSID Case No. ARB/05/1,
Decisionon Annulment, 7 January 2015, 295 (‘[...] an arbitral tribunal is not limited to referring
to or relying upon only the authorities cited by the parties. It can, sua sponte, rely on other
publicly available authorities, even if they have not been cited by the parties, provided that the
issue has been raised before the tribunal and the parties were provided an opportunity to
address it”). See also Fisheries Jurisdiction Case (Federal Republic of Germany v. Iceland),
Merits, Judgment, 25 July 1974, q[ 18 (“[i]t being the duty of the Court itself to ascertain and
apply the relevant law in the given circumstances of the case, the burden of establishing or
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OVERVIEW OF THE PARTIES’ POSITIONS

Overview of the Claimant’s Position

The Claimant submits that the Respondent has breached four of its obligations under
the BIT.

First, the Claimants argues that Costa Rica failed to grant Infinito and its investments
FET in accordance with Article 11(2)(a) of the BIT. According to the Claimant, this
provision provides for an autonomous standard that goes beyond the minimum
standard of treatment under customary intemational law (“MST”). More specifically, the
Claimant advances that the Respondent (i) breached the Claimant’s legitimate
expectations that “it would be allowed to follow the procedure set out underthe Mining
Code [...] to obtain permits for, and ultimately build and operate, the Crucitas project’
and was arbitrary and inconsistent in the treatment of its investment;+% (ii) committed
a procedural denial of justice by refusing to provide Infinito with a mechanism to
address the inconsistencies between the Costa Rican court decisions on the validity of
the Concession; and (iii) committed a substantive denial of justice by retroactively
applying to the Crucitas Project the 2002 Moratorium on open-pit mining activities.

Second, the Claimant argues that the Respondent did not grant to its investments FPS
within the meaning of Article 1I(2)(b) of the BIT. Indeed, for the Claimant, the
Respondent failed to take the necessary steps to ensure the legal security and
protection of its investments and thereby prevent the repudiation of its mining rights.

Third, the Claimant submits that the Respondent unlawfully expropriated the Claimant’s
investments. The 2011 Administrative Chamber Decision (which upheld the annulment
of the exploitation concession and other project approvals), the 2012 MINAET
Resolution and the 2011 Legislative Mining Ban directly expropriated the Claimant’s
Concession and other key approvals, as well as its mining rights. Through the
combination of these measures, the Respondent indirectly expropriated all of the
Claimant’s investments.

Fourth, the Claimant asserts that the Respondent breached its substantive obligations
imported through the BIT’s MFN clause (i) to “do what is necessary” to protect Infinito’s
investments, and (ii) to comply with its legal obligations.

Overview of the Respondent’s Position

The Respondent denies that it has breached any of its obligations under the BIT.

400

proving rules of international law cannot be imposed upon any of the Parties, for the law lies
within the judicial knowledge of the Court”); Albert Jan Oostergetel and Theodora Laurentius v.
Slovak Republic, UNCITRAL, Award, 23 April 2012 (“Oostergetel”), | 141, Exh. RL-0017;
Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award, 4 October 2013
(“Metal-Tech”), ] 287, Exh. RL-0190.

C-Reply Merits, 1 17.
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First, the Respondent submits that the FET standard provided in Article II(2)(a) of the
BIT is limited to the MST. The consequences of this limitation are twofold: (i) legitimate
expectations are not protected under the BIT, and (ii) the fair and equitable treatment
that a State must grant with regard to judicial measures is limited to denial of justice.
According to the Respondent,the Claimant had in any event no legitimate expectations,
and Costa Rica did not commit a denial of justice.

Second, the Respondentargues that the Claimant mischaracterizes the FPS standard
provided in Article 11(2)(b), which does not extend to legal security. In the alternative,
Costa Rica contends that the Claimant cannot reasonably expect the Government to
disregard the judicial decisions rendered by its domestic courts. By contrast, the
Respondent argues that its executive branch did what it could to protect Infinito’s
investments by defending the legality of the Concession in the proceedings before
Costa Rican courts.

Third, the Respondent argues that no expropriation could have taken place. Indeed,
Industrias Infinito’s mining rights (in particular, the exploitation concession) had been
cancelled ab initio in accordance with Costa Rican law. As a result, the Claimant held
no rights capable of being expropriated. In the alternative, the Respondent is of the
view that judicial measures cannot constitute an expropriation unless the investor
establishes that it suffered a denial of justice. The Respondent further contends that
the alleged expropriatory measures were adopted in accordance with the police powers
doctrine to enforce underlying measures aimed at protecting the environment against
open-pit mining activities.

Fourth, the Respondent argues that the MFN standard does not grant the Claimant the
right to import substantive protections from other investment treaties signed by Costa
Rica. In the alternative, the Respondent asserts that (i) it complied with the alleged
obligation to “do what is necessary” and (ii) that it has neither assumed nor breached
any specific obligation.

Finally, the Respondent submits that Section I11(1) of Annex | to the BIT relieves it of
liability even if the Tribunal were to find that the challenged measures infringed the BIT.

FAIR AND EQUITABLE TREATMENT

The Tribunal will first address the applicable FET standard under the BIT (1), before
reviewing whether the standard has been breached (2).

The FET Standard

The Tribunal will first summarize the Parties’ positions (a-b) as well as the Non-
Disputing Party Submission filed by Canada (c), before engagingin its analysis (d).
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a. The Claimant’s Position

The Claimant argues that Article 11(2)(a) of the BIT requires the Respondentto grant to
its investments fair and equitable treatment in accordance with the principles of
international law.4%" Relying on El Paso, it submits that Article 11(2)(a) “ensures basically
that the foreign investor is not unjustly treated, with due regard to all surrounding
circumstances,” and that “FET is a means to guarantee justice to foreign investors.”402
More specifically, the standard is intended to protect the Claimant’s investment against
various categories of harmful treatment, including measures which (i) breach its
legitimate expectations; (ii) lack legal basis or transparency; (iii) are adopted without
any legitimate purpose and are thus arbitrary; (iv) amount to a denial of justice; and (v)
are inconsistent with the good faith principle.403

Contrary to the Respondent’s contentions, the Claimant submits that the FET standard
articulated in Article 1I(2)(a) of the BIT is not limited to the MST (i). In any event, it
argues that the MST offers the same level of protection as the autonomous FET
standard (ii).

(i) The FET Standard in Articlell(2)(a) Is Not Limited to the MST

Infinito submits that the FET standard enshrined in Article 11(2)(a) of the BIT is not
limited to the MST under customary international law.4% It first argues that the ordinary
meaning of Article 11(2)(a) does not limit the FET standard to the MST, as it does not
refer to the MST or to customary international law.4% As several investment tribunals
have held,*% the reference to “principles of international law” does not restrict Article
[1(2)(a) to the MST under customary law.4%” Relying on Vivendi Il, the Claimant notes
that there is “no basis for equating principles of international law with the minimum
standard of treatment.”408 By contrast, the decisions cited by the Respondent are

401
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403

404

405

406

407

408

C-Mem. Merits, 9] 292.

C-Mem. Merits, [ 293, citing E/ Paso Energy International Company v. Argentine Repubili,
ICSID Case No. ARB/03/15, Award, 31 October 2011 (“El Paso’), §] 373, Exh. CL-0035.

C-Mem. Merits, q[1] 294-303.
C-Reply Merits, [ 502-503.
C-Reply Merits, q[1] 504-506.

C-Reply Merits, §] 507, citing Total S.A. v. Argentine Republic, ICSID Case No. ARB/04/1,
Decision on Liability, 27 December 2010 (“Total’’), § 125, Exh. CL-0088; Crystallex International
Corporation v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/11/2, Award, 4 April
2016 (“Crystallex”), 1 530, Exh. CL-0131; Compariia de Aguas del Aconquija S.A. and Vivendi
Universal S.A. v. Argentine Republic, ICSID Case No. ARB/97/3, Award, 20 August 2007
(“Vivendi II"), 1] 7.4.5-7.4.7, Exh. CL-0029; Arif, §] 529, Exh. CL-0014; EDF International S.A.,
SAUR Intemational S.A. and Le6n Participaciones Argentinas S.A. v. Argentine Republic, ICSID
Case No. ARB/03/23, Award, 11 June 2012 (“EDF”), 1|1 1001-1003, Exh. CL-0034; Técnicas
Medioambientales Tecmed, S.A. v. United Mexican States, ICSID Case No. ARB (AF)/00/2,
Award, 29 May 2003 (“Tecmed”), {1 155, Exh. CL-0085; Gold Reserve Inc. v. Bolivarian Republic
of Venezuela, ICSID Case No. ARB(AF)/09/1, Award, 22 September 2014 (“Gold Reserve’), |
567, Exh. CL-0042.

C-Reply Merits, 9] 506.
C-Reply Merits, §] 507, citing Vivendi 11,9 7.4.7, Exh. CL-0029.
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irrelevant because they do not explain why the expression “principles of internationa
law” should be understood to be an implicit reference to MST .409

Second, the fact that the Treaty may have been based on the North American Free
Trade Agreement (“NAFTA”) does not mean that it must be interpreted in the same
manner.4® The wording of these treaties and their supplementary means of
interpretation are different. Article 1105 of the NAFTA refers explicitly to the MST, and
the NAFTA Free Trade Commission’s binding Notes of Interpretation, removed any
doubt by confirming that Article 1105 only covers the MST.4!" By contrast, the Treaty
doesnotrefertothe MST and there are no binding guidelines onits interpretation which
would support the Respondent’s reading of Article 11(2)(a).4'2

Third, sothe Claimant says, none of the documents on which Costa Rica relies are part
of the context of the Treaty within the meaning Article 31(2) of the VCLT, as they are
not the BIT’s text, preamble or annexes, nor do they constitute agreements or
instruments related to the BIT.4'3 Costa Rica did not identify any subsequent
agreements between the BIT’s Contracting States or practice in the application of the
BIT.414 Canada’s submissions in unrelated disputes which the Respondentinvokes do
not bind the Contracting States and do not reflect their intention at the time of signing
of the BIT.415

Fourth, Infinito contends that it is not necessary to use supplementary means of
interpretation within the meaning of Article 32 of the VCLT because the Treaty’s
language is clear. Relying on the Tribunal’s Decision on Jurisdiction, the Claimant
submits that supplementary means of interpretation can only be used when “the
interpretation [...] leaves the meaning ‘ambiguous or obscure’ or leads to a result which
is ‘manifestly absurd or unreasonable’ or to confirm the interpretation that emerged.”416

In any event, the Claimant submits that Costa Rica has provided no evidence that could
qualify as a supplementary means of interpretation within the meaning of Article 32 of
the VCLT. For the Claimant, Article 32 “limits ‘supplementary means of interpretation’
to evidence that provides insight into the negotiations and events leading up to the
signing of the BIT [...].”4'" However, the Respondent has not pointed to anything in the
travaux préparatoires that supports its restrictive interpretation of Article [1(2)(a).
Rather, the evidence submitted by the Respondent (which includes academic writings,
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417

C-Reply Merits, [ 508.
C-Reply Merits, 1] 509-511.

C-Reply Merits, [ 514, citing NAFTA Free Trade Commission Interpretation of NAFTA Chapter
11, 31 July 2011, Exh. RL-0097.

C-Reply Merits, 1 514.

C-Reply Merits, 1 516.

C-Reply Merits, {1 517.

C-Reply Merits, 11 518-519.

C-Reply Merits, 9 520, citing Decision on Jurisdiction, ] 288.
C-Reply Merits, ] 522.
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statements by Infinito and unilateral statements by Costa Rican officials) does not
qualify as supplementary means of interpretation because it is subsequent to the
signing of the BIT and does not establish the Contracting States’ intent.418

(ii) The Contentof the FET Standard Is the Same Under the
Autonomous Standard orthe MST

Infinito submits that the content of the MST and of the autonomous FET standard is
virtually the same.4'® Relying on Rusoro, it alleges that “the [MST] has developed and
today is indistinguishable from the FET standard and grants investors an equivalent
level of protection as the latter.”#20 In the same vein, the tribunal in Waste Management
II'held that the MST offers the same level of protection as the autonomous standard.42

The Claimant further contends that the standard calls for a pragmatic and fact-based
approach:422 “[t]he precise scope of the standard is therefore left to the determination
of the Tribunal to decide whether, in all of the circumstances, the conductin issue is
fairand equitable or unfair and unequitable.” 423 Be this as it may, both standards protect
investors against “arbitrariness, gross unfairness, discrimination, a complete lack of
transparency,”4?* including measures which frustrate their legitimate expectations.#2
Relying on Mobil and Bilcon, the Claimant submits that an investor’s legitimate
expectations are “relevant considerations” in finding a breach of the MST.426 In the
same vein, the tribunal in Glamis Gold held that “a State may be tied to the objective
expectations that it creates in order to induce investment.”42” The Claimant further
puts forward that Costa Rican law contains “a principle that a citizen can rely on
legitimate expectations created by the actions of Government.”428

The Claimant also disagrees with the Respondent’s position that legitimate
expectations can only arise from a host State’s specific promises or guarantees that a
State would not change its legal framework.42° It submits that legitimate expectations
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C-Reply Merits, 1 523-526.
C-Reply Merits, 1 523, 528-530.
C-Reply Merits. [ 530, citing Rusoro, [ 520, Exh. RL-0181.

C-Reply Merits, 9 531, citing Waste Management Inc. v. United Mexican States, ICSID Case
No. ARB(AF)/00/3, Award, 30 April 2004 (“Waste Management II'), | 98, Exh. CL-0090.

C-Reply Merits, 1 534.
C-Reply Merits, [ 535.
C-Reply Merits, [ 531-532.
C-Reply Merits, [ 537.

C-Reply Merits, §] 539, citing Mobil Investments Canada Inc. & Murphy Oil Corp. v. Government
of Canada, ICSID Case No. ARB(AF)/07/4, Decision on Liability and Principles of Quantum (22
May 2012) (“Mobil’), ] 152, Exh. RL-0023; Clayton & Bilcon, ||| 445-454, Exh. CL-0172.

C-Reply Merits, ] 541, citing Glamis Gold, Ltd. v. United States of America, UNCITRAL, Award,
8 June 2009 (“Glamis Gold’), 1 621, Exh. RL-0105 (emphasis in original).

C-Reply Merits, [ 543.
C-Reply Merits, ] 544.
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may equally arise fromexplicitor implicit “undertakings and representations by the host
state, or the circumstances surrounding investment.”#30 Relying on Frontier Petroleum,
Infinito argues that “[t]he investor may rely on [the host state’s] legal framework as well
as on representations and undertakings made by the host state including those in
legislation, treaties, decrees, licenses, and contracts. Consequently, an arbitrary
reversal of such undertakings will constitute a violation of fair and equitable
treatment.” 43

Finally, the Claimant observes that denial of justice is not the only manner in which
judicial measures can breach the FET standard.#3? It points out that the BIT does not
distinguish between judicial, legislative or executive measures,*3 and finds the
Respondent’s position inconsistent with “the principle that a state is internationally
responsible for the conduct of all its organs equally” as defined by the ILC’s Draft
Articles on State Responsibility and recognized in the Azinian decision.*3* The Claimant
further notes thatits position has been endorsed by several arbitral decisions, including
Vivendi Il, Arif and ATA.*% In any event, the Claimant is not only challenging the 2011
Administrative Chamber Decision; its case is that “Costa Rica has breached the FET
standard based on the composite effect of all of the challenged measures, and in
particular the actions (and omissions) of the legislature and executive before and after
the Administrative Chamber’s decision,” as “[i]t is as a result of those actions that the
Crucitas project was unable to proceed and Infinito’s investment became worthless.”436

b. The Respondent’s Position

(i) The FET Standard Is Limited to the MST

For the Respondent, the legal standard under Article 1I(2)(a) of the BIT is the MST
under customary international law. The reference in Article 11(2)(a) to the “principles of
international law” means that the standard is tied to the MST. 4%

According to Costa Rica, its position is consistent with the rules of interpretation
provided in Article 31 of the VCLT. Indeed, reading Article I1(2)(a) in light of the ordinary
meaning of the terms and of its context shows that it excludes the application of an
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C-Reply Merits, ] 544.

C-Reply Merits, 9] 545, citing Frontier Petroleum Services Ltd. v. Czech Republic, UNCITRAL,
Final Award, 12 November 2010 (“Frontier Petroleum’), §] 285, Exh. CL-0039.

C-Reply Merits, 9] 550.
C-Reply Merits, 9] 553.

C-Reply Merits, 1] 554-555, citing Robert Azinian, Kenneth Davitian, & Ellen Baca v. United
Mexican States, ICSID Case No. ARB(AF)/97/2, Award, 1 November 1999 (“Azinian”), Y[ 98,
Exh. CL-0017.

C-Reply Merits, [ 556; Vivendi I, 1] 7.4.10-7.4.11, Exh. CL-0029; Arif, || 445, 454, 547, Exh.
CL-0014; ATA Construction, Industrial and Trading Company v. Hashemite Kingdom of Jordan,
ICSID Case No. ARB/08/2, Award, 18 May 2010 (“ATA”), {11 73, 123, 125, Exh. CL-0016.

C-Reply Merits, [ 551.
R-CM Merits, 1] 366-368.
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autonomous standard.#3® The Contracting States would not have defined the FET
standard by reference to the “principles of intemational law” if they intended to provide
for an autonomous standard.43° The Claimant’s contrary view cannot be reconciled with
the fundamental treaty interpretation principle of effet utile or effectiveness.44°

The Respondent disputes that the majority of investment awards have held that the
reference to “principles of international law” does not limit the FET standard to the MST.
Forinstance, in UPS, Chemtura and ADF, the tribunals rejected the investors’ attempt
to import allegedly broader FET standards provided in other treaties, including the
Canada-Costa Rica BIT, through the MFN clause provided in the NAFTA. More
specifically, these tribunals held that the FET clauses invoked by the investors offered
the same substantive protection as the FET clause in the NAFTA, namely the MST .44
In addition, Koch, Rusoro and Ol concluded that the reference to “principles of
international law” or “international law” in a FET clause meant a limitation to the MST
under customary international law. 442

The Respondent underlines that it has submitted abundant evidence supporting its
interpretation, such as express statements by Canada, 443 contemporaneous writings of
Canadian commentators,“44 and the Claimant’s own regulatory filings with the United

438

439

440

441

442

443

R-CM Merits, 9] 368; R-Rej. Merits, [ 440.
R-Rej. Merits, 1] 442.
R-Rej. Merits, [ 443-445.

R-Rej. Merits, [1] 457-461, citing Chemtura Corporation v. Government of Canada, UNCITRAL,
Award, 2 August2010 (“Chemtura’), 1 235, 236, Exh. CL-0025; UPS Award, 7[1] 182-184, Exh.
RL-0227; ADF Group Inc. v Unites States of America, ICSID Case No. ARB(AF)/00/1, Award,
9 January 2003 (“ADF”), | 194, Exh. RL-0014.

R-Rej. Merits, [{] 467-468, citing Koch Minerals Sarl and Koch Nitrogen International Sarl v.
Bolivarian Republic of Venezuela, ICSID Case No. ARB/11/19, Award, 30 October 2017
(“Koch”), || 8.44, Exh. RL-0200; Rusoro, | 520, Exh. RL-0181; O/ European Group B.V. v.
Bolivarian Republic of Venezuela, ICSID Case No. ARB/11/25, Award, 10 March 2015, 9 482
(“or’), Exh. CAN-0006.

R-CM Merits, [ 371, referring to statements made by Canada in UPS confirming that foreign
investment protection agreements (such as the BIT) were based onthe NAFTA. United Parcel
Service of America, Inc. v. Government of Canada, ICSID Case No. UNCT/02/1, Respondent's
Counter-Memorial on the Merits, 22 June 2005, 1 1011 (“UPS Counter-Memorial’), Exh. RL-
0172.

R-CM Merits, ] 372, referring to L. Reif, Canada and Foreign Direct Investment in Latin America
and the Caribbean: Evolution of an International Investment Agreement Framework,
International Trade and Business Law Review, Vol. 13 (2010) 86, p. 98, Exh. RL-0006
(describing the standard in the Costa Rica-Canada BIT and Canada'’s other BITs based on the
same model as “[t]he minimum standard of treatment (or fairand equitabletreatment)[...] under
customary international law [...]"); C. Wilkie, The Origins of NAFTA Investment Provisions:
Economic and Policy Considerations, NAFTA Chapter Eleven Reports (Kluwer Law
International, 2006), p. 14, Exh. RL-0163; T. Weiler, NAFTA Article 1105 and the Principles of
International Economic Law, Columbia Journal of Transnational Law, Vol. 42. No. 1 (2004) 35,
p. 76 Exh. RL-0100 (describing Article Il of the BIT as “minimum standard provision[ ]” which is
“even more explicit” than NAFTA Article 1105); A. Newcombe, Canada’s New Model Foreign
Investment Protection Agreement, Investment Treaty Arbitration (2004), p. 1, Exh. RL-0176
(“Canada has signed 23 BITs since 1989, when it first began negotiating investment treaties.
Five of these BITs were concluded before 1995 and are based on the OECD model. The
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States authorities,**> as well as Costa Rica’'s contemporaneous understanding of
Article 11(2)(a).44¢ It follows from this evidence, the Respondent argues, that the FET
standard in the BIT, such as the one in NAFTA “is tied to the minimum standard of
treatment.”447 According to the Respondent, this evidence shows that the Contracting
States “understood the reference to ‘principles of international law’ as tied to the
minimum standard of treatment under customary international law.” 448

Even if the ordinary meaning of Article 11(2)(a) of the BIT were not clear, supplementary
means of interpretation, so says CostaRica, show thatthe BIT’s FET standard is limited
to the MST under customary international law.44° First, there is no evidence that the
Contracting States were willing to grant the investors an FET standard that would go
beyond the MST. To the contrary, when the BIT was signed, no arbitral decision had
been rendered on an autonomous FET standard offering more extensive protection
than what is required under the MST.4% In other words, the Contracting States could
not have intended to grant an autonomous FET standard while the debate from which
this standard arose had not even started.4%' Second, Canada’s treaty practice confirms
that Article 11(2)(a) of the BIT is limited to the standard of treatment under customary
international law. 452

445

447

449

450

451

452

remaining 18 are based on NAFTA Chapter 11”); Transcript of Informational Session on Foreign
Investment Promotion and Protection Agreements (FIPA), Government of Canada, Foreign
Affairs, Trade and Development (22 September 2015), p. 2, Exh. R-0138 (“All core obligations
found in Canada’s FIPA are essentially identical to those found in NAFTA Chapter Eleven.
Moreover, the core obligations in Canada’s FIPAs and investment chapters have been
essentially the same since the initiation of the FIPA program 24 years ago”); C. Cherniak,
Canada Will Pursue Bilateral and Regional Trade Arrangements if Doha Round Ends, Trade
Lawyers Blog (29 July 2008), p. 1, Exh. R-0139 (listing the Canada-Costa Rica FIPA as “based
on Chapter 11 of the NAFTA”).

R-CM Merits, q[ 373, citing 2007 Annual Report, Form 20-F, Infinito Gold Ltd., before the Unites
States Securities and Exchange Commission, for the Fiscal Year ended in 31 March 2007 (12
October 2007), Exh. R-0045.

R-CM Merits, ] 374, referring to Foreign Trade Ministry of Costa Rica, Memorandum No. DVI
279-98 (29 September 1998), p. 6, Exh. R-0142 (“Fair and equitable treatment: It is generally
accepted that the primary purpose of this type of clauseis to offer the investment a minimum
standard of protectionin accordance with the principles of international law”); Raf ael Acosta and
Rafael Matamoros, Economic Report No. 473.98 to Costa Rica’s Legislative Assembly (28 July
1998), Ex. RL-0164 (explaining that the BIT was based on Canada’s 1994 model FIPA, which
was in turn based on NAFTA).

R-Reply Jur., 1 197-199; R-CM Merits, [ 370-374.
R-Rej. Merits, [ 450.
R-CM Merits, ] 381.
R-CM Merits, 9] 381.
R-Rej. Merits, ] 448.

R-Reply Jur., T 198; R-CM Merits, 1 382; R-Mem. Jur., 9 212; Department of External Affairs,
NAFTA: Canadian Statement of Implementation, Canada Gazette (1 January 1994), p. 149,
Exh. RL-0098 (setting out Canada’s position that Article 1105 of the NAFTA, providing for “fair
and equitable treatment” and “full protection and security,” “provides for a minimum absolute
standard of treatment, based on long-standing principles of customary international law”); United
Parcel Service of America, Inc. v. Government of Canada, ICSID Case No. UNCT/02/1,
Claimant’s Memorial on the Merits, 23 March 2005 (“UPS Memorial’), [ 700-702 and fn. 695,
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Finally, Costa Rica and Canada, so argues the former, confirmed in these proceedings
that Article 11(2)(a) of the BIT was restricted to the minimum standard.4% Indeed,
Canada has stated that “[t]he wording in Article 11(2)(a) guarantees FET in accordance
with the minimum standard of treatment under customary international law.”4%* For the
Respondent, this constitutes a “subsequent agreement between the parties” (i.e., the
parties to the BIT) within the meaning of Article 31(3) of the VCLT, which demonstrates
the intent of the Contracting States. The Respondent further argues that Article 31(3)
of the VCLT requires no formal agreement for it to be effective.4%

(ii) The Contentof the Autonomous FET Standard Is Different From
the Contentof the MST

The Respondentdoesnot share the Claimant’s view that the content of the autonomous
FET standard and of the MST is the same. 456 Even if the MST is a flexible concept, “it
has not evolved to the point of being identical or indistinguishable from the so-called
autonomous treaty standard,”#%” nor has the Claimant met its burden of proving such
an evolution.4%8 More precisely, the MST standard does not protect the investors
legitimate expectations and is more limited with regard to judicial measures.

First, the Respondent contends that the investor’s legitimate expectations are not
protected under the MST standard.#5° No legal authority has held that a host State is
bound to protect an investor’s legitimate expectations under customary internationa
law. 460

Relying on submissions by Canadain Mesa Power, the Respondent submits that there
is “no general and consistent State practice and opinio juris establishing an obligation
under the minimum standard of treatment not to frustrate investors’ ‘expectations.”461
The position in investment arbitration is consistent with the ICJ’s jurisprudence
according to which “[i]Jt does not follow from such references [to investment arbitration
decisions] that there exists in general international law a principle that would give rise
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461

Exh. RL-0171 and Canada response confirming that “Canada has been consistent in its
statements that these FIPAs are based on the NAFTA. They are referred to as Agreements
Based on new Model (NAFTA based) on the website of International Trade Canada.” UPS
Counter-Memorial, Exh. RL-0172; List of Canada’'s Foreign Investment Protection and
Promotion Agreements (FIPAs) (www.dfait-maeci.gc.ca/tna-nacffipa-e.asp as at 5 January
2001), Exh. R-0136 (listing the BITamong “Agreements Based on new Model (NAFTA based)”’).

R-Rej. Merits, 11471, 474.

Canada’s Submission, [ 20.

R-Rej. Merits, 1 475-477.

R-Rej. Merits, 1] 482.

R-Rej. Merits, 1] 484.

R-Rej. Merits, ] 485.

R-Rej. Merits, 1] 490.

R-Rej. Merits, 1 490.

R-Rej. Merits, 1491, citing Mesa Power Group, LCC. v. Government of Canada, UNCITRAL,
Canada’s Response to 1128 Submissions, 26 June 2015, {[ 12, Exh. RL-0246.
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to an obligation on the basis of what could be considered a legitimate expectation.”462
Relying on Glamis Gold, the Respondent argues that “[a]t most, the investors
expectations can be taken into account when analysing whether other components of
Article 11(2)(a) have been breached.”463

Even in the autonomous FET standard, the Respondent submits that only expectations
that are objectively legitimate and reasonable qualify for protection. 464 Specifically, such
expectations must meet the following requirements: “(i) they must derive from
representation[s] or assurances that induced the investor to invest; (ii) they should be
legitimate and reasonable in light of all the circumstances of the case; (iii) their exact
origin must be clearly identifiable; and (iv) they cannot trump the State’s rightto regulate
within its territory (unless specific commitments of regulatory stability were given by the
State in favour of the investor).”465 By contrast, “in the absence of a stabilization clause,
legitimate expectations neither ensure that the legal environment in which the Claimant
invested will remain unchanged nor waive a State’s right to regulate in the public
interest.”466

Furthermore, an investor cannot expect a host State to refrain from revoking pre-
existing decisions under any circumstances.“¢’” The Respondent emphasizes that
“lo]ne of the pillars of a democratic State is the principle of separation of powers,” and
“[a]n investor cannot legitimately expect that the executive branch’s decisions cannot
be reviewed and annulled by independent municipal courts” when such decisions “are
not in accordance with the law.” 468

Second, the Respondent submits that “judicial measures are only capable of violating
the customary international law minimum standard of treatment if such measures
amount to a denial of justice.”#6® Relying on Swisslion, Parkerings, Bosh and Jan de
Nul, the Respondent argues that this rule applies both under the MST and the
autonomous FET standard.*7°
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R-Rej. Merits, 493, citing Obligation to Negotiate Accesstothe Pacific Ocean (Bolivia v. Chile),
Judgment, 1 October 2018, 2018 ICJ Rep. 507, 9] 162, Exh. RL-0245.

R-Rej. Merits, 11 492, 498, citing Glamis Gold, [ 620, Exh. RL-0105.
R-Rej. Merits, ] 500.
R-Rej. Merits, 1] 500.
R-Rej. Merits, § 501.
R-Rej. Merits, ] 504.
R-Rej. Merits, ] 504.
R-Rej. Merits, §510.

R-Rej. Merits, ] 524, citing Swisslion DOO Skopje v. Former Yugoslav Republic of Macedonia,
ICSID Case No. ARB/09/16, Award, 6 July 2012 (“Swisslion”), 264, Exh. RL-0112;
Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8, Award, 11
September 2007 (“Parkerings”), | 313, Exh. CL-0068; Bosh International, Inc. and B&P Ltd
Foreign Investments Enterprise v. Ukraine, ICSID Case No. ARB/08/11, Award, 25 October
2012 (“Bosh’), | 280; Exh. RL-0120; Jan de Nul N.V., Dredging International N.V. v. Arab
Republic of Egypt, ICSID Case No. ARB/04/13, Award, 6 November 2008 (“Jan de Nul
Award”), 191, Exh. RL-0091.

96



317.

318.

319.

320.

321.

322.

The Respondent explains that judicial measures cannot be assessed under a lower
standard than denial of justice, which requires the investor to show that the host State’s
judicial systemfailed as a whole to accord justice.4”' The contrary solution would allow
investors to circumvent the “high standard of denial of justice simply by claiming that
the challenged judicial measure is ‘unfair and inequitable’, even if it falls short of
constituting denial of justice.”#72

The Respondent denies that its interpretation conflicts with the principle that a State is
internationally responsible for the conduct of all of its organs equally. Article 4 of the
ILC Articles (on which the Claimant relies for this argument) refers to the principle of
attribution, under which the conduct of any organ of the State must be regarded as an
act of that State. While the Respondent acknowledges that it is internationally
responsible for the conduct of all of its organs, including its courts, attribution is only
one component of State responsibility. While a decision from a judicial courtis an act
of the State for purposes of Article 4, it may not necessarily constitute a breach of
international law.473

Accordingly, the Respondent argues that three of the five measures that the Claimant
challenges — the 2011 Administrative Chamber Decision, the 2013 Constitutionad
Chamber Decision and the TCA Damages Proceedings — must be assessed under the
denial of justice standard.*74

In sum, Costa Rica maintains that the FET and MST standards are not identical.
However, even if they were, the claim would still fail because “both standards set a high
threshold that the Claimant must meet if it is to persuade this Tribunal that Costa Rica
has breached that standard under the BIT.”475

c. Canada’s Position

Canada’s Non-Disputing Party Submission comments inter alia on the content of Article
[1(2)(a) of the BIT.

Essentially, Canada submits that Article 11(2)(a) guarantees FET in accordance with the
MST under customary international law. Canada contends that the phrase “in
accordance with principles of international law” is a reference to the MST. Pursuant to
the principle of effet utile, this phrase must be given meaning. This interpretation is
confirmed by the Notes of Interpretation issued under some of Canada’s treaties, such
as the one under the NAFTA.476

471

472

473

474

475

476

R-Rej. Merits, 1] 512-518.
R-Rej. Merits, 1 519.

R-Rej. Merits, 1] 520-521.
R-Rej. Merits, ] 525.

R-Rej. Merits, ] 507.

Canada’s Submission, q[{] 18-21.
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According to Canada, “[t]hereis no difference between the FET standard in NAFTA
Article 1105(1) and Atrticle 1I(2)(a) of the Canada-Costa Rica FIPA.”4’7 Canada has
consistently expressed the position that its post-NAFTA FIPAs, including the Canada-
CostaRica FIPA, are based on the NAFTA. Canada also argues that, “in clarifying and
reaffirming the meaning of the provisions, the Notes of Interpretation under Canada’'s
other treaties do not amend or alter the substantive obligation.” 478 As a result, “tribunads
have rejected attempts to distinguish NAFTA Article 1105(1) fromthe FET obligations
in Canada’s post-NAFTA FIPAs, including Article 11(2)(a) of the Canada-Costa Rica
FIPA.” 479

Canada further opines that “the disputing party alleging the existence of a rule of
customary international law has the burden of provingit,” and that “[t]his high threshold
for proving a breach of FET in accordance with customary international law is what
distinguishes the obligation in Article I1(2)(a) from the autonomous FET standard.”° In
order to establish the content of the FET standard under customary international law,
the investor must provide proof of State practice and opinio juris, i.e., “evidence of
consistent and general practice amongst States that is supported by a conviction by
States that such practice is legally required by themunderinternational law.”48! For this
purpose, the investor must point to the actions of States, not to decisions of arbitral
tribunals. Citing Glamis Gold and Cargill, Canada submits that “[p]ast arbitral decisions
are only relevant to the extent that they include an examination of State practice and
opinio juris;”48 “arbitral decisions that apply an autonomous standard provide no
guidance inasmuch as the entire method of reasoning does not bear on an inquiry into
custom.”483

As to the content of the FET standard under customary international law (and hence
Article 11(2)(a) of the BIT), Canada makes the following submission:

a. It does not allow tribunals to second-guess Government policy and decision-
making, because “international law generally grants a high level of deference to
States with respect to their domestic policy choices and balancing of publicinterest
and individual rights.” 484

477

478

479

480

481

482

483

484

Canada’s Submission, Y[ 22.
Canada’s Submission, Y[ 22.

Canada’s Submission, [ 22, citing Chemtura, ] 235-236, Exh. CL-0025; UPS Award, {[{] 182-
284, RL-0227; ADF, 1 194, Exh. RL-0014.

Canada’s Submission, [ 23.
Canada’s Submission, [ 24.

Canada’s Submission, ] 25, referring to Glamis Gold, ] 605-607, Exh. RL-0105. See also,
Carygill, Inc. v. United Mexican States, ICSID Case No. ARB(AF)/05/2, Award, 18 September
2009 (“Cargill Mexico”), § 277, Exh. RL-0115.

Glamis Gold, 1608, Exh. RL-0105.
Canada’s Submission, [ 26.
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b. It does not protect an investor’s legitimate expectations. According to Canada,
“[tIhe mere failure to fulfila commitment does not, without more, fall below the
customary international law standard of treatment.”485

c. Denial of justice is the only basis upon which judgments of a domestic court may
violate the FET standard under customary international law. Canada’'s
“consistently held position” is that (i) absent a denial of justice, judicial measures
cannot breach the MST, and (ii) “claims of arbitrariness or unfairnessin the context
of judicial decisions must be viewed through the lens of denial of justice.”#8 For a
denial of justice to occur, there must be avery serious failure in the administration
of justice. The erroneous application of the law is not sufficient; there must be
manifestinjustice or gross unfairness. According to Canada, “[t]his rule stems from
the recognition of the independence of the judiciary and the great deference
afforded to domestic courts acting in their bona fide role of adjudication and
interpretation of a State’s domestic law.” 487

d. Analysis

The Tribunal will first determine whetherthe FET standard in Article 11(2)(a) of the BIT
is limited to the MST under customary international law (i). It will then set outthe content
of the FET standard under Article 11(2)(a) (ii). The Tribunal will then address the
question whether judicial decisions may breach the FET standard only through a denial
of justice (iii). This Section sets out the analysis and conclusions of the majority of the
Tribunal, even whenit is not expressly so stated. Arbitrator Stern will develop her views
in her Separate Opinion on Jurisdiction and Merits.

(i) Is the Protection Afforded by Article ll(2)(a) Limited to the MST?

Article 1l1(2)(a) of the BIT provides that “[e]lach Contracting Party shall accord
investments of the other Contracting Party: (a) fair and equitable treatment in
accordance with principles of international law; [...].”488

The Claimant argues that this provision provides for an autonomous FET standard,
while the Respondent considers that it is limited to the MST under international law.

The Respondent has pointed to several awards in which the tribunals have held that
the reference to “principles of international law” or to “international law” is equivalent to
“customary international law.”489 In turn, the Claimant has referred to other awards that

485

486

487

488

489

Canada’s Submission, [ 27.
Canada’s Submission, [ 31.
Canada’s Submission, [ 30.
BIT, Article lI(2)(a), Exh. C-0001.

Koch, §] 8.44, Exh. RL-0200 (“The FET and FPS standards in this Treaty are prefaced with the
express qualification: ‘in accordance the rules and principles of international law.” In the
Tribunal’s view, this additional express wording is conclusive in confirming the meaning of the
FET and FPS standards as the duties imposed by customary international law and in precluding
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have reached the contrary conclusion.*?® While these decisions may provide guidance,
the Tribunal must conduct its own interpretation of Article 1I(2)(a) of the BIT in
accordance with the rules of treaty interpretation set outin the VCLT.

The Respondent further argues that the text of Article 11(2)(a) of the BIT is very similar
to that of NAFTA Article 1105(1), which provides that “[e]ach Party shall accord to
investments of investors of another Party treatment in accordance with international
law, including fair and equitable treatment|[...].”4%' Yet, Article 1105 is expressly entitled
“Minimum Standard of Treatment,” areference that is absent from Article 11(2)(a) of the
BIT. Moreover, in their Notes of Interpretation issued in 2001. the NAFTA Contracting
States clarified that Article 1105(1) prescribes the “customary international law
minimum standard of treatment of aliens as the minimum standard of treatment to be
afforded to investments of investors of another Party” and that “[t]he concepts of ‘fair
and equitable treatment’ and ‘full protection and security’ do not require treatment in
addition to or beyond that which is required by the customary international law minimum

490

491

an independent or autonomous meaning”); Rusoro, I 520, Exh. RL-0181 (“[As] the BIT qualifies
Venezuela’s commitment to accord FET (and FPS) treatment ‘in accordance with the principles
of international law’, the rule is referring to the CIM [or customary international minimum]
Standard”); Ol, [ 482, Exh. CAN-0006 (“[I]t is not true that the Treaty with the United Kingdom
offers superior treatment to the minimum customary standard, since in reality it only offers
protected investors FET ‘in accordance with international law.’ The Treaty therefore does not
guarantee FET in abstract, but rather only as recognized by international law. And the level of
protection that international law offers and ensures to foreign nationals is precisely what is
known as the minimum customary standard.”)

Vivendi I, 1] 7.4.5-7.4.7, Exh. CL-0029 (“Dealing first with Respondent’s argument that the fair
and equitable treatment is limited to and to be weighed against the so-called minimum standard
of treatment under international law, the Tribunal concludes that there is no basis for such a
limitation and that such an interpretation runs counter to the ordinary meaning of the text of
Article 3. Article 3 refers to fair and equitable treatment in conformity with the principles of
international law, and not to the minimum standard of treatment. [...] The Tribunal sees no basis
for equating principles of international law with the minimum standard of treatment. First, the
reference to principles of international law supports a broader reading that invites consideration
of awider range of international law principles than the minimum standard alone. Second, the
wording of Article 3 requires that the fair and equitable treatment conform to the principles of
international law, but the requirement for conformity can just as readily seta floor as a ceiling
on the Treaty’s fair and equitable treatment standard. Third, the language of the provision
suggests that one should also look to contemporary principles of international law, not only to
principles from almost a century ago.”); Total, ] 125, Exh. CL-0088 (‘[...] the phrase ‘fair and
equitable in conformity with the principles of international law’ cannot be read as ‘treatment
required by the minimum standard of treatment of aliens/investors under international law.’),
Crystallex, 1 530, Exh. CL-0131 (“[T]he Tribunal begins with the examination of the formulation
‘inaccordance with the principles of international law’, whichis found in Article li(2) of the Treaty
[...]. The Tribunal is of the opinion that the FET standard embodied in the Treaty cannot — by
virtue of that formulation or otherwise — be equated to the ‘international minimum standard of
treatment’ under customary international law, but rather constitutes an autonomous treaty
standard. Unlike treaties such as NAFTA, which expressly incorporate the minimum standard
of treatment, the Canada-Venezuela BIT nowhere refers to such minimum standard.”); EDF, ||
1001, Exh. CL-0034 (“Article 3 nowhere mentions ‘minimum standard’ as such, but rather
speaks simply of principles of international law. The treaty thus invites consideration of a wider
range of principles related to fairness and equity.”)

NAFTA, Article 1105(1) (emphasis added).
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standard of treatment of aliens.”4°2 No such note of interpretation has been issued by
the Contracting Parties to the BIT.

Applying the general rule of interpretation set out in Article 31 of the VCLT, 4 the
majority of the Tribunal cannot conclude that the content of Article 11(2)(a) of the BIT is
limited to the MST under customary international law.

Starting first with the ordinary meaning of the terms, there is nothing in the text of the
BIT that limits the FET standard to customary intemational law. Article 11(2)(a) provides
that the Contracting Parties are required to accord to investments fair and equitable
treatment “in accordance with principles of international law.” The words “principles of
international law” could be understood as a reference to the general principles of law
cited in Article 38(1)(c) of the ICJ Statute (“GPL”). Itis now widely accepted that GPL
include both general principles that emanate from domestic laws (foro domestico) and
are thentransposedtointernational law after an appropriate distillation process, as well
as general principles of international law that have emerged directly on the internationd
plane.4% Alternatively, the reference to “principles of intemational law” could designate
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493

494

NAFTA Free Trade Commission, Notes of Interpretation of Certain Chapter Eleven Provisions,
31 July 2001, Section B(1)-(2), Exh. RL-0097.

Vienna Convention on the Law of Treaties (27 January 1980) (“VCLT"), Article 31, Exh. CL-
0198. Article 31 provides:

“Article 31. GENERAL RULE OF INTERPRETATION

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be
given to the terms of the treaty in their context and in the light of its object and purpose.

2. The contextforthe purpose of the interpretation of a treaty shall comprise, in addition to
the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties in
connectionwith the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with the
conclusion of the treaty and accepted by the other parties as an instrument related to
the treaty.

3. There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shallbe given to a term if itis established that the parties so intended.”

The Tribunal finds confirmation of its understanding for instance in Special Rap porteur Vazquez-
Bermudez, First Report on General Principles of Law by Special Rapporteur, International Law
Commission Seventyfirst Session (Geneva, 29 April — 7 June and 8 July — 9 August 2019)
(“First Report on GPL"), 1 22 (“Among the categories of general principles of law that may fall
under Article 38, paragraph 1 (c), of the Statute of the International Court of Justice, two appear
to stand out: (a) general principles of law derived from national legal systems; and (b) general
principles of law formed within the international legal system.”); Draft conclusion 3 (“General
principles of law comprise those: (a) derived from national legal systems; (b) formed within the
international legal system”); and in Patrick Dumberry, A Guide to General Principles of Law in
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the various sources of international law set out in Article 38(1) of the ICJ Statute.*% By
contrast, the expression “principles of international law” cannot be regarded as a
reference to customary international law, which is but one source of international law
and is distinct from general principles. That understanding would imply adding limiting
language to Article 11(2)(a) of the BIT that the provision does not contain. As noted by
the Vivendi Il tribunal, “the reference to principles of international law supports a
broader reading that invites consideration of a wider range of international law
principles than the minimum standard alone.”4%

More specifically, GPL (including both principles arising from domestic laws and
general principles of international law) are a source of international law distinct from
custom.*%” For a rule of customary international law to emerge, it requires uniform and
consistent State practice and the acceptance of this practice as law (opinio juris).*%® By
contrast, GPL are a more flexible concept; they may emerge in a number of ways
(including from treaties, case law of international courts and tribunals, and custom*9°)
and require “recognition” from States, 5% rather than acceptance as law. %01

The Tribunal thus concludes that, in accordance with their ordinary meaning, the terms
used by Article 11(2)(a) cannot be interpreted as a reference to customary internationa
law in general or to the MST in particular.

There is likewise nothing in the context of the provision that would lead to restricting
the FET standard to the MST. Neither the text of other provisions of the BIT, nor its
preamble or annexes, limit the FET standard to customary international law. To the
contrary, when chosing the applicable law, the Contracting Parties to the BIT made a
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501

International Investment Arbitration (Oxford University Press 2020) (‘Dumberry, A Guide to
GPL"), 1111 1.27; 1.44-1.53.

Article 38(1) of the ICJ Statute provides:

“The Court, whose function is to decide in accordance with international law such disputes as
are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing rules expressly
recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;
the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly
qualified publicists of the various nations, as subsidiary means for the determination of rules
of law.”

Vivendill, §| 7.4.7, Exh. CL-0029.
Dumberry, A Guide to GPL, ] 1.14-1.15.

Special Rapporteur Vazquez-Bermudez, First Report on GPL, [ 164; A Guide to GPL, 1] 1.14-
1.15.

Dumberry, A Guide to GPL, 9] 1.49; 1.52.

Today there is wide agreement that there is no need to attribute any particular meaning to the
term “civilized” in Article 38(1)(c) of the ICJ Statute. Special Rapporteur Vazquez-Bermudez,
First Reporton GPL, {1 178, 185-187.

Special Rapporteur Vazquez-Bermudez, First Reporton GPL, [ 163-175.
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distinction between “rules of international law” and “principles of international law”,
which distinction is unhelpful to decide whether Article 11(2)(a) refers to customary
international law only or to international law in its entirety.

Nor is there “any agreement relating to the treaty which was made between all the
parties in connection with the conclusion of the treaty,” or “any instrument which was
made by one or more parties in connection with the conclusion of the treaty and
accepted by the other parties as an instrument related to the treaty” %02 establishing that
Article 1I(2)(a) of the BIT must be interpreted as limiting the FET standard to the MST
under customary international law.

Article 31(3) of the VCLT further provides that the interpreter must take into account,
together with the context, “(a) any subsequent agreement between the parties
regarding the interpretation of the treaty or the application of its provisions; (b) any
subsequent practice in the application of the treaty which establishes the agreement of
the parties regarding its interpretation; [and] (c) any relevant rules of international law
applicable in the relations between the parties.”®3 The Respondent argues in this
respect that both Costa Rica and Canada have confirmed in this arbitration that Article
[I(2)(a) of the BIT is limited to the MST, and that this constitutes a “subsequent
agreement between the parties” pursuant to Article 31(3) of the VCLT that
demonstrates the intent of the Treaty’s Contracting States. According to the
Respondent, Article 31(3) ofthe VCLT does notrequire any formal agreementin “treaty
form” to be effective.504

In the Tribunal's view, Costa Rica’s and Canada’s concurrent positions in this
arbitration do not amount to an agreement within the meaning of Article 31(3) of the
VCLT. As Roberts explains, agreements on treaty interpretation “need not be in binding
or treaty form but must demonstrate that the parties intended their understanding to
constitute an agreed basis for interpretation.”®% Oppenheim’s International Law also
notes that the parties to a treaty “may in some other way and before, during, or after
the conclusion of the treaty, agree upon the interpretation of a term, either informally
(and executing the treaty accordingly) or by a more formal procedure, as by an
interpretative declaration or protocol or a supplementary treaty.”5% Yet, the Contracting
Parties must have agreed to a particular interpretation. This requires a joint
manifestation of consent from the Contracting Parties, or at least an offer and
acceptance, evidencing their common intention that Article 11(2)(a) of the BIT reflects
the MST under customary international law.
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503

504

505

506

VCLT, Article 31(2), Exh. CL-0198.
VCLT, Article 31(3), Exh. CL-0198.
R-Rej. Merits, [ 475-477.

A. Roberts, Power and Persuasion in Investment Treaty Interpretation, The American Joumal
of International Law, Vol. 104, No. 2 (2010), p. 199, Exh. RL-0275.

R. Jennings and A. Watts, Oppenheim's International Law (9th ed., Oxford University Press,
1992), Vol. 1, Section 630, cited in Methanex Corporation v. United States of America,
UNCITRAL, Final Award, 3 August 2005 (“Methanex”), Part Il, Chapter H, §] 23, Exh. CL-0059.
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No such consentis found here. The submissions made by Costa Rica and Canada in
this arbitration reflect legal arguments put forward in the context of this dispute to
advance theirrespective interests. Althoughthey happen to coincide, they do not reflect
an agreement as just described over the interpretation of the BIT. Even if the Tribuna
could infer an “agreement” from the Contracting States’ submissions, quod non, this
agreementwould postdate the commencement of this arbitration and the Tribunal could
nottake it into consideration in favour of one litigant to the detriment of the other without
incurring the risk of breaching the latter’s due process rights.

Finally, Article 31(4) of the VCLT requires the interpreter to give a treaty term “[a]
special meaning [...] if it is established that the parties so intended.”5%” The Tribuna
finds thatthe Respondent has not met its burden of proving that the Contracting Parties
intended the terms “fair and equitable treatment in accordance with principles of
international law” to mean “the minimum standard of treatment under customary
international law.”

The Respondent and Canada also rely on the principle of effectiveness or effet utile,
which the Respondentargues is “broadly accepted as a fundamental principle of treaty
interpretation.”s% They argue that, if the Claimant’s interpretation of Article 11(2)(a) of
the BIT were correct, the terms “in accordance with principles of international law”
would be rendered meaningless. 5% The Tribunal cannot agree. When determining the
protection owed under Article lI(2)(a), the Tribunal must be guided by international law
(be it GPL or sources of international law in general) as opposed to subjective notions
of fairness and equity. The BIT was signed in 1998, before any meaningful debate on
the meaning of FET had taken place and before the Mondev tribunal famously clarified
that a tribunal “may not simply adopt its own idiosyncratic standard of what is ‘fair’ or
‘equitable’, without reference to established sources of law.”510

The UNCTAD Series on the FET standard, on which the Respondent relies, confirms
this interpretation: 511

This formulation [provisions stating that investments ‘shall be accorded fair
and equitable treatment in accordance with international law’] prevents the
use of apurely semantic approachto the interpretationof the FET standard
and is meant to ensure that the interpreter uses principles of international
law, including, but not limited to, customary international law. Indeed a
tribunal faced with such language may not go beyond what the sources of
international law dictate the scope and meaning of FET to be. It requires a
review of the sources to ascertain whether a specific claim that a State’s
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509

510

511

VCLT, Article 31(4), Exh. CL-0198.

R-Rej. Merits, [ 445, citing The Renco Group, Inc. v. Republic of Peru, UNCITRAL, Decision as
to the Scope of the Respondent’s Preliminary Objections Under Article 10.20.4, 18 December
2014 (“Renco”), § 177, Exh. CL-0223; Wintershall Aktiengesellschaft v. Argentine Republic,
ICSID Case No. ARB/04/14, Award, 8 December 2008 (“Wintershall’), | 165, Exh. RL-0070.

R-Rej. Merits, ] 445; Canada’s Submission, [ 19.
Mondev, { 119, Exh. CL-0062.

Fair and Equitable Treatment, UNCTAD Series on International Investment Agreements |l
2012, pp. 22-23 (p. 41, PDF), Exh. RL-0266.
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conduct breaches fair and equitable treatment is justified. General
principles of law derived from national legal systems may prove useful in
analysing the scope of the relevant FET obligations (Schill, 2010). The
process of discerning such principles can be laborious, but it will advance
the understanding of the FET content.

Itis true that the Respondent has pointed to various sources which suggest that Article
[1(2)(a) of the BIT should be given the same interpretation as NAFTA 1105, and that it
was the Contracting Parties’ intention that Article 11(2)(a) of the BIT referred to the MST.
The Tribunal cannot give weight to these sources because they do not qualify as means
of interpretation under the general rule of Article 31 of the VCLT, noris there reason to
resort to supplementary interpretation means as the application of Article 31 does not
result in a meaning that is “ambiguous or obscure” or “manifestly absurd or
unreasonable.” Even if the Tribunal were inclined to use supplementary means to
“confirmthe meaning resulting from the application of article 31,” the sources invoked
by Costa Rica would not constitute such means as they do notrelate to “the preparatory
work of the treaty and the circumstances of its conclusion.”

The Respondent first refers to “express statements by Canada” which would confirm
that the BIT is based on the NAFTA.52 However, these statements are arguments
made by Canada in UPS v. Canada arguing that foreign investment protection
agreements were based on the NAFTA.5'3 Similarly, the Respondent alleges that, like
Canada, Costa Rica “has consistently held that the fair and equitable treatment
obligation under its investment protection treaties does not establish an autonomous
standard.”5'#In support, the Respondent points to its defense in pleadings in arbitration
proceedings.?'® These sources reflect Canada’s and Costa Rica’s litigation posture,
and do not qualify as means of treaty interpretation under Article 31 of the VCLT. More
specifically, none of these cases was based on the Treaty and thus these statements
cannotestablish a “practice in the application of the treaty” within the meaning of Article
31(3)(b) of the VCLT.

The Respondent has also referred to the contemporaneous writings of Canadian
commentators explaining that Canada’s foreign investment protection treaties
(“FIPAs”) post-dating the NAFTA are based on NAFTA’s Chapter 11 and the
obligations thereunder should be given the same interpretation.5'® However, it is
unclear how the writings of commentators could qualify as context of the BIT under
Article 31 of the VCLT; nor do they constitute subsequentagreement or practice of the
Contracting States, or rules of international law applicable to them. Finally, they are not
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516

R-CM Merits, ] 370.
UPS Counter-Memorial, 1011, Exh. RL-0172.
R-Rej. Merits, 1 454.

R-Rej. Merits, q 454, citing Cervin Investissements S.A. and Rhone Investissements S.A. v.
Republic of Costa Rica, ICSID Case No. ARB/13/2, Decision on Jurisdiction, 15 December 2014
(“Cervin”), 337, Exh. RL-0101; Marion Unglaube and Reinhard Unglaube v. Republic of Costa
Rica, ICSID Case Nos. ARB/08/1 and ARB/09/20, Award, 16 May 2012 (“Unglaube’), ] 242,
Exh. RL-0102.

For the list of writings by commentators the Respondent refers to see supra fn. 444.
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supplementary means of interpretation under Article 32 of the VCLT, as they do not
serve to establish the intent of the Contracting States.

For the same reasons, the Tribunal can give no weight to the Claimant’s regulatory
filings with the United States authorities, in which Infinito stated that the FIPAs such as
the BIT were “based on the investment protection standards of the NAFTA investment
chapter.”51” Statements made by an investor who is not a party to the Treaty do not
qualify as means of interpretation under the VCLT.

The Respondent has also submitted two documents which purportedly evidence its
understanding of Article 11(2)(a) at the time when the BIT was concluded. The firstis a
Memorandum by the Ministry of Foreign Trade of Costa Rica to the President of the
Permanent Committee on Economic Affairs of the Legislative Assembly, sent in
connection with the approval of the bilateral investment treaties concluded by Costa
Rica with Canada, Paraguay, Spain and Argentina, and explaining the scope and
content of bilateral investment treaties generally.%'8 With respect to “fair and equitable
treatment,” the memorandum states that “[i]t is generally accepted that the primary
purpose of this type of clause is to offer the investment a minimum standard of
protection in accordance with the principles of international law.”%'® While this
memorandum might reflect Costa Rica’s understanding, it does not qualify as
supplementary means of interpretation, as it is not “preparatory work of the treaty,” nor
does it provide information on the “circumstances of its conclusion.”520 Nor can it be
characterized as an “instrument which was made by one or more parties in connexion
with the conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty” within the meaning of Article 31(2)(b) of the VCLT, as there is no
evidence that Canada has accepted it as relating to the BIT.

The second document cited by the Respondent is an economic report on the BIT
presented to the Legislative Assembly in July 1998, which states that the BIT was
based on Canada’s 1994 model FIPA, which was in turn based, inter alia, on the
NAFTA.%2Itis not clear fromthe documentitself whetherthe authors were Government
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2007 Annual Report, Form 20-F, Infinito Gold Ltd., before the Unites States Securities and
Exchange Commission, for the Fiscal Year ended in 31 March 2007, p. 28, Exh. R-0045.

Foreign Trade Ministry of Costa Rica, MemorandumNo. DVI279-98 onthe Meaning and Scope
of BITs, 29 September 1998, Exh. R-0142.

Foreign Trade Ministry of Costa Rica, MemorandumNo. DVI279-98 on the Meaning and Scope
of BITs, 29 September 1998, p. 6 (English), Exh. R-0142.

VCLT, Article 32, Exh. CL-0198.

R. Acosta and R. Matamoros, Economic Report No. 473.98 to Costa Rica’'s Legislative
Assembly (July 1998), p. 4, Exh. RL-0164 (“Para 1994 el modelo de acuerdos FIPA habia sido
revisado y adecuado, tomando en cuenta los aspectos de proteccion y obligaciones que en
forma reciente, a ese afio, se habian dado en acuerdos de inversion internacional; en particular
lo relativo al NAFTA y a nuevos compromisos con la WTO, y en general con la regulacion
vigente en materia de inversiones internacionales. Basados en el nuevo modelo comentado, a
partir de 1994 Canada ha suscrito convenios con Armenia, Croacia, Rumania, Ucrania,
Barbados, Trinidad y Tobago, Panama, Ecuador, Venezuela, Uruguay, Egipto, Libano, Sur
Africa, Filipinas, Thailandia y Costa Rica.”) (submitted by the Respondent in Spanish only)
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officials®?? (indeed, the Respondent has filed this as a legal authority, not as a fact
exhibit). Even if they were, for the reasons given in the preceding paragraph, it cannot
qualify as context of the treaty under Article 31(2)(b) of the VCLT, or as supplementary
means of interpretation under Article 32 of the VCLT.

Even accepting that the BIT was drafted on the basis of Canada’s model FIPA, which
in turnwas based on or inspired by NAFTA Chapter 11, this does not necessarily mean
that it offersinvestorsidentical protections as the NAFTA. Faced with a treaty provision,
the Tribunal mustinterpret it in accordance with the rules of interpretation of the VCLT,
in particular its text and context; it cannot dispense with doing so simply because a
provision might have been inspired by another treaty.

The majority of the Tribunal thus concludes that Article 11(2)(a) of the BIT provides for
an autonomous FET standard and is not limited to the MST under customary
international law.

(ii) Content of the FET Standard

To ascertain the content of the FET standard, the Tribunal must again start by
assessing the ordinary meaning of the words. However, the ordinary meaning of “fair
and equitable treatment” is of limited assistance.52% These notions can “only be defined
by terms of almost equal vagueness,”%24 such as “just”, “even-handed”, “unbiased”, and
“legitimate.”®25 The tribunalin S.D. Myersforinstance stated that, unfair and inequitable
treatment means “treat[ment] in such an unjust or arbitrary manner that the treatment
rises to the level that is unacceptable from the international perspective.”526 As noted
in Saluka, “[t]his is probably as far as one can get by looking at the ‘ordinary meaning’

of the terms of Article 3.1 of the Treaty.”5?"

That being said, while the terms “fair and equitable” are vague, they “are susceptible of
specification throughjudicial practice and do in fact have sufficientlegal contentto allow

522

523

524

525

526

527

Exh. RL-0164 is on header paper of the “Departmento de Servicios Técnicos” of the “Asamblea
Legislativa” (Technical Services Department of the Legislative Assembly), and the authors
appear to be members of the “Unidad de Estudios Economicos” (Economic Studies Unit). See
Exh. RL-0164, p. 3, fn. 1. While this suggests a unit within the Legislative Assembly, its exact
status is unclear. Indeed, the Respondent characterizes this document as “report submitted to
Costa Rica’s legislature in July 1998 for the ratification of the BIT[...].” R-Rej. Merits, ] 464.

See, e.g., loan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C.
Multipack S.R.L. v. Romania, ICSID Case No. ARB/05/20, Award, 11 December 2013
(“Micula”), 1 504, Exh. CL-0060.

Saluka Investments BV (The Netherlands) v. Czech Republic, UNCITRAL, Partial Award,
17 March 2006 (“Saluka”), 1] 297, Exh. CL-0077.

MTD Equity Sdn Bhd and MTD Chile SA v. Republic of Chile, ICSID Case No.ARB/01/7, Award,
25 May 2004 (“MTD"), §] 113, Exh. CL-0063.

S.D. Myers Inc. v. Government of Canada, UNCITRAL, Partial Award, 13 November 2000 (“SD
Myers”), § 263, Exh. CL-0078.

Saluka, 1 297, Exh. CL-0077.
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the case to be decided on the basis of law,”%28 and more specifically on the basis of
principles of international law as mandated by Article 11(2)(a) of the BIT. Indeed, in
elucidating the content of the autonomous FET standard, investment tribunals have
extracted a number of inherent components, which are implicitly if not expressly derived
from GPL and have been reflected in the decisions of international tribunals. For
instance, the tribunal in Rumeli held that:

The parties rightly agree that the fair and equitable treatment standard
encompasses inter alia the following concrete principles: - the State must
act in a transparent manner; - the State is obliged to act in good faith; - the
State’s conduct cannot be arbitrary, grossly unfair, unjust, idiosyncratic,
discriminatory, or lacking in due process; - the State must respect
procedural propriety and due process. The case law also confirms that to
comply with the standard, the State must respect the investor’s reasonable
and legitimate expectations. %

Similarly, the tribunal in Lemire identified the following components of the FET
standard:

[W]hether the State has failed to offer a stable and predictable legal
framework; - whether the State made specific representations to the
investor; - whether due process has been denied to the investor; - whether
thereis an absence of transparencyin the legal procedure orinthe actions
of the State; - whether there has been harassment, coercion, abuse of
power or other bad faith conduct by the host State; - whether any of the
actions of the State can be labeled as arbitrary, discriminatory or
inconsistent.>*

In the same vein, the Electrabel tribunal described the content of the FET standard as
follows:

[TIhe obligation to provide fair and equitable treatment comprises several
elements, including an obligation to act transparently and with due
process; and to refrain from taking arbitrary or discriminatory measures or
from frustrating the investor's reasonable expectations with respect to the
legal framework adversely affecting its investment.>'

While formulations may vary across awards, a consensus emerges as to the core
components of FET, which encompass the protection of legitimate expectations, the
protection against conduct that is arbitrary, unreasonable, disproportionate and lacking

528

529

530

531

Saluka, 4] 284, Exh. CL-0077; see also MTD, | 113, Exh. CL-0063; Azurix Corp. v. Argentine
Republic, ICSID Case No. ARB/01/12, Award, 14 July 2006 (“Azurix”), { 360, Exh. CL-0018;
Siemens A.G. v. Argentine Republic, ICSID Case No. ARB/02/8, Award, 6 February 2007
(“Siemens”), 1 290, Exh. CL-0081.

Rumeli, 1609, Exh. CL-0075.

Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction and
Liability, 14 January 2010 (“Lemire”), || 284, Exh. CL-0051.

Electrabel S.A. v. Republic of Hungary, ICSID Case No. ARB/07/19, Decision on Jurisdiction,
Applicable Law and Liability, 30 November 2012 (“Electraber’), | 7.74, Exh. RL-0126.
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in good faith, and the principles of due process and transparency. FET also includes a
protection against denial of justice.

(iii)  Can Judicial Measures Breach the FET Standard Outside of a
Denial of Justice?

Three of the measures challenged by the Claimant — the 2011 Administrative Chamber
Decision, the 2013 Constitutional Chamber Decision and the TCA Damages
Proceeding — are judicial measures. The Respondent and Canada submit that judicial
measures can only engage the State’s international responsibility if they amount to a
denial of justice. The Claimant challenges this position, arguing that neither the BIT nor
the ILC Articles on State Responsibility preclude international State responsibility for
acts of judicial organs that do not qualify as a denial of justice.

Costa Rica and Canada essentially argue that, absent a denial of justice, judicial
decisions interpreting domestic law cannot breach international law, and that “claims of
arbitrariness or unfairness in the context of judicial decisions must be viewed through
the lens of denial of justice.”%32 The Tribunal agrees that this is the case under
customary international law. The question before the Tribunal is, however, whether
judicial measures breach the BIT’s FET standard, which the Tribunal has held not to
be limited to the MST under customary international law.

To discharge its mandate, which is to determine whether Costa Rica has breached the
BIT, the Tribunal must assess whether the State’s conductis contrary to the obligations
that Costa Rica assumed under the BIT. Judicial measures “emanat[e] froman organ
of the State in just the same way as a law promulgated by the legislature or adecision
taken by the executive.”533 The BIT does not distinguish between the acts of different
Government branches. When Costa Rica committed itself to treating the Claimant’s
investments fairly and equitably, it did not exclude the acts of the judiciary from this
obligation.%34 Nor did it specify that breaches of the FET standard were limited to
instances of denial of justice or other forms of manifest arbitrariness or lack of due
process.

In the majority of the Tribunal’s view, there is no principled reason to limit the State’s
responsibility for judicial decisions to instances of denial of justice. Holding otherwise
would mean that part of the State’s activity would not trigger liability even though it
would be contrary to the standards protected under the investment treaty. While the

532

533

534

Canada’s Submission, [ 28, 31.
Azinian, 1 98, Exh. CL-0017.

See, e.g., Liman Caspian Oil BV and NCL Dutch Investment BV v. Republic of Kazakhstan,
ICSID Case No. ARB/07/14, Excerpts of Award, 22 June 2010 (“Liman’), § 268, Exh. CL-0054
(“The Tribunal does see merit in Claimants’ argument that the two standards are not
synonymous with regard to acts of courts because this would introduce a distinction between
acts of courts and acts of other State entities for which no support is provided by the ECT"). See
also H. Gharavi, Discord Over Judicial Expropriation, ICSID Review, Vol. 33, No. 2 (2018), p.
353; J. Paulsson, Denial of Justice in International Law (Cambridge University Press, 2005), p.
71, 98, Exh. CL-0205.
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Tribunal agrees that domestic courts must be given deference in the application of
domestic law, this does not mean that their decisions are immune from scrutiny at the
international level. As noted by the tribunal in Sistem, court decisions may deprive
investors of their property rights “just as surely as if the State had expropriated [them]
by decree.”53% In the same vein, judicial decisions that are arbitrary, unfair or contradict
an investor’s legitimate expectations may also breach the FET standard even if they do
not rise to the level of a denial of justice. 5%

Crucially, the question before investment tribunals is not whether the domestic court
misapplied its own domestic law. The question is whether, in its application of domestic
law, the court has breached international law, and more specifically, the standards of
protection contained in the relevant treaty. %3 In the words of the Azinian tribunal, “[w]hat
must be shown is that the court decision itself constitutes a violation of the treaty.”538
This can happen if the court misapplies domesticlaw, butalso when it applies domestic
law correctly, if itleads to a resultthat is incompatible with international law. In the latter
case, it could be said that it is the underlying law which breaches the treaty. However,
if the courtis the first State organ to apply that law to the investor, itis the courtdecision
which perpetrates the breach of the treaty.

The majority of the Tribunal thus concludes thatdenial of justice is only one of the ways
in which judicial decisions may breach the BIT. Even if a decision does not amount to
a denial of justice, it may violate other treaty standards (such as FET or expropriation),
provided the requirements for these breaches are met.

Itis true that there are authorities putting forward a contrary view. For these authors®3°
and tribunals, %40 the main reason for restricting the responsibility for judicial acts to
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537

538

539

540

Sistem Miihendislik Ingsaat Sanayi ve Ticaret A.S. v. Kyrgyz Republic, ICSID Case No.
ARB(AF)/06/1, Award, 9 September 2009, (“Sistem”), [ 118, Exh. CL-0082. See also, Rumeli,
{702, Exh. CL-0075 (finding that “a taking by the judicial arm of the State may also amount to
an expropriation”).

See, e.qg., Arif, 11445, 454, 547, Exh. CL-0014; Frontier Petroleum, [ 284, 525, Exh. CL-0039.

Decision on Jurisdiction, ] 217 (holding that “it is the Tribunal’s duty to verify if the measures
complained of have breached the BIT.”)

Azinian, 1 99, Exh. CL-0017.

See, e.g., G. Fitzmaurice, The Meaning of the Term ‘Denial of Justice,” 13 Brit. Y.BInt’I L. (1932)
93, p. 110, Exh. CAN-0013 (“[t]he rule may be stated that the merely erroneous or unjust
decision of a court, even though it may involve what amounts to a miscarriage of justice, is not
a denial of justice, and, moreover, does not involve the responsibility of the state.”);
C. Greenwood, State Responsibility for the Decisions of National Courts, in M. Fitzmaurice and
D. Sarooshi (eds.), Issues of State Responsibility before International Judicial Institutions,
(Oxford, 2004), p. 61, Exh. CAN-0011 (“it is well established that a mistake on the part of the
court or an irregularity in procedure is not in itself sufficientto amount to a violation of
international law; there must be a denial of justice.”); Z. Douglas, International Responsibility for
Domestic Adjudication: Denial of Justice Reconstructed, International and Comparative Law
Quarterly, Vol. 63, No.4 (2014), p. 34, Exh. RL-0109.

See in particular Mondev, | 126, Exh. CL-0062 (“It is one thing to deal with unremedied acts of
the local constabulary and another to second-guess the reasoned decisions of the highest
courts of a State. Under NAFTA, parties have the option to seek local remedies. If they do so
and lose on the merits, it is not the function of NAFTA tribunals to act as courts of appeal.”);
Parkerings, 1 313, Exh. CL-0068 (“subject to denial of justice, which is not at issue here, an
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denial of justice appears to lie in the nature of the court function and, as the
Respondent’s putit, in “the recognition of the judiciary’s independence and the great
deference afforded to domestic courts acting in their bona fide role of adjudication and
interpretation of a State’s domestic law.”54' That deference seems linked to the courts’
decision making-process, which resolves complex legal questions and involves a
choice among plausible options.%*2 While these considerations certainly justify restraint
when international tribunals consider the local courts’ application of domestic law, in
the Tribunal’s opinion, they cannot be an obstacle to adjudicating on breaches of
international law.543

This being so, the conclusion of the Tribunal’s majority is supported by numerous
scholars and investment tribunals. Paulsson submits that “[a] national court’s breach of
other [non-procedural] rules of international law, or of treaties, is not a denial of justice,
but a direct violation of the relevant obligation imputable to the state like any acts or
omissions by its agents.”%#4 Similarly, Gharavi argues that “[t]he acts or measures of
the judiciary can [...] be found in violation of the FET standard irrespective of a finding
of a denial of justice.”54%

This position is not limited to contemporary authorities. Former ICJ President Eduardo
Jiménez de Aréchaga considered that denial of justice was not the only cause of action
that could give rise to international responsibility for acts of the judiciary:

[IIn the present century State responsibility for acts of judicial organs came
to be recognized. Although independent of the Government, the judiciary
is not independent of the State: the judgment given by a judicial authority

541

542

543

545

erroneous judgment [...] shall not in itself run against international law, including the Treaty.”);
Bosh, 1 280, Exh. RL-0120 (“It is only in a situation where those proceedings would ‘[offend] a
sense of judicial propriety’ thatit would be open to the Tribunal to find that those proceedings
did not meet international standards.”) The Tribunal notes that the Respondent has also cited
to other cases which purportedly confirm the position, including Swisslion. Yet, in that case the
tribunal only stated that “ICSID tribunals are not directly concerned with the question whether
national judgments have been rendered in conformity with the applicable domestic law. They
only have to consider whether they constitute a violation of international law, and in particular
whether they amount to a denial of justice” (Swisslion, 264, Exh. RL-0112), a statement that
does not limit liability for judicial acts to cases of denials of justice.

R-Mem. Jur., 224; see also Z. Douglas, International Responsibility for Domestic Adjudication:
Denial of Justice Reconstructed, International and Comparative Law Quarterly, Vol. 63, No.4
(2014), pp. 6-7, 28, Exh. RL-0109.

See in particular J. Brierly, The Law of Nations (Oxford: Clarendon Press, 1963), p. 287, CAN-
0012; Z. Douglas, International Responsibility for Domestic Adjudication: Denial of Justice
Reconstructed, Intermational and Comparative Law Quarterly, Vol. 63, No.4 (2014), pp. 10-11,
Exh. RL-0109.

This is so in respect of breaches of rules in investment treaties as well as treaties in other areas
of the law, e.g. the breach of the International Covenant on Civil and Political Rights (Case
Concerning Ahmadou Sadio Diallo (Republic of Guinea v. Democratic Republic of the Congo),
ICJ Judgment, 30 November 2010, 1[Y] 75-82, Exh. RL-0015).

Paulsson, Denial of Justice in International Law (Cambridge University Press, 2005), p. 98, Exh.
CL-0205. See also B. Demirkol, Judicial Acts and Investment Treaty Arbitration (Cambridge
University Press,2017), p. 24, forwhom“[t]he currentap proach accepts that wrongful acts other
than denial of justice can be committed in the exercise of judicial function.”

H. Gharavi, Discord Over Judicial Expropriation, ICSID Review, Vol. 33, No. 2 (2018), p. 355.
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emanates from an organ of the State in just the same way as a law
promulgated by the legislature or a decision taken by the executive.

The responsibility of the State for acts of judicial authorities may
result from three different types of judicial decision.

Thefirst is a decision of a municipal court clearly incompatible with
a rule of international law.

The second is what it known traditionally as a ‘denial of justice.’

The third occurs when, in certain exceptional and well-defined
circumstances, a State is responsible for a judicial decision contrary to
municipal law.%*®

International courts and tribunals have also accepted that a judicial decision may
amount to a treaty breach in the absence of a denial of justice. Most tribunals have
addressed this from the perspective of expropriation. Forinstance, the Iran-US Claims
Tribunal admitted that “it is well established in international law that the decision of a
court in fact depriving an owner of the use of his property may amount to an
expropriation of such property [...].”%¥7 Further, in Karkey, the tribunal held that “an
international tribunal may decide not to defer to an arbitrary judicial decision which is,
as such, incompatible with international law.”548 It ultimately found that the Supreme
Court judgment which had declared the relevant contract to be void ab initio was
arbitrary and amounted to an expropriation of the investor’s contractual rights.54° In
Saipem, the tribunal held that the Bangladeshi courts had expropriated the claimant’s
rightto an ICC award because they had “exercised their supervisory jurisdiction for an
end which was different from that for which it was instituted and thus violated the
internationally accepted principle of prohibition of abuse of rights.”5%0

Other investment tribunals have found that judicial decisions may breach FET even
when they do not amount to denials of justice. In Tatneft, the tribunal assessed the
decisions of the Ukrainian domestic courts against the broader FET standard, noting
that “[t]he discussion about whether these various decisions amounted to a denial of
justice is immaterial because what this Tribunal has to determine in the end is whether
they were manifestly unfair and unreasonable.”%%" It also noted that “[a] predictable,

547

549

550

551

E. J. de Aréchaga, International Law in the Past Third of a Century, 159-1 Recueil des cours
(General Course in Public International Law, The Hague, 1978), quoted in Azinian, Y 98, Exh.
CL-0017 (emphasis added).

Oil Field of Texas, Inc. v. Iran and the National Iranian Oil Company, IUSCT Case No. 43,
Award, 8 October 1986 (1986/Il), 12 Iran-US CTR 308, 318, Exh. CL-0151.

Karkey Karadeniz Elektrik Uretim A.S. v. Islamic Republic of Pakistan, ICSID Case No.
ARB/13/1, Award, 22 August 2017 (“Karkey”), ] 550.

Karkey, 11 645, 648.

Saipem S.p.A.v. People's Republic of Bangladesh,|CSID Case No.ARB/05/07, Award, 30 June
2009 (“Saipem”), [T 161, 181, Exh. CL-0076. See also Sistem, 1] 118-119, Exh. CL-0082,
Rumeli, 1 702, 705-706, 619, Exh. CL-0075; Middle East Cement Shipping and Handling Co.
S.A. v. Arab Republic of Egypt, ICSID Case No. ARB/99/6, Award, 12 April 2002 (“Middle East
Cement’), | 139, Exh. CL-0061.

OAOQ Tatneft v. Ukraine, UNCITRAL, Award on the Merits, 29 July 2014 (“Tafnet’), 1] 394-395,
405, Exh. RL-0212.
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consistent and stable legal framework is a FET requirement which ought to be
safeguarded in its integrity irrespective of which organ of the State might compromise
its availability as is well recognized under intemational law in the context of attribution
of wrongful acts.”%52 Similarly, the tribunal in Eli Lilly was “unwilling to shut the door” on
claims based on judicial measures not amounting to a denial of justice, such as when
court decisions are manifestly arbitrary or blatantly unfair.%% The Tribunal in Frontier
Petroleum likewise assessed a decision of the Czech courts against the broader FET
standard. % Finally, the tribunal in Arif accepted the possibility that a judicial decision
that frustrated the investor’s legitimate expectations could amount to a breach of
FET.5%5

The authorities cited above corroborate the Tribunal’s majority conclusion that Costa
Rica may incur international responsibility as a result of the decisions of its courts even
in the absence of a denial of justice. The existence of such responsibility will depend
on whether the requirements of the various treaty standards, such as FET or
expropriation, are met.

552
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554

555

Tafnet, ] 407, Exh. RL-0212.

Eli Lilly, ] 223, Exh. CL-0266 (“[l]t is evident that there are distinctions to be made between
conduct that may amount to a denial (or gross denial) of justice and other conduct that may also
be sufficiently egregious and shocking, such as manifest arbitrariness or blatant unfairness. It
is also apparent, in the Tribunal’s view, that concepts of manifest arbitrariness and blatant
unfairness are capable, as a matter of hypothesis, of attaching to the conduct or decisions of
courts. ltfollows, in the Tribunal’s view, that a claimed breach of the customary international law
minimum standard of treatment requirement of NAFTA Article 1105(1) may be properly a basis
foraclaim under NAFTA Article 1105 notwithstanding that it is not castin denial of justice temms.
As noted above, the conduct of the judiciary will in principle be attributable to the State by
reference to uncontroversial principles of State responsibility. As a matter of principle, therefore,
having regard to the content of the customary international law minimum standard of treatment,
the Tribunal is unwilling to shut the door to the possibility that judicial conduct characterized
other than as a denial of justice may engage a respondent’s obligations under NAFTA Article
1105, within the standard articulated in the award in Glamis.”)

Frontier Petroleum, [ 525, Exh. CL-0039 (“[T]he Tribunal rejects Respondent’s argument that
this Tribunal does not have the power to review the decision of a national court’s conception of
the public policy exception under the New York Convention. The Tribunal’s role under this claim
is to determine whether the refusal of the Czech courts to recognise and enforce the Final Award
in full violates Article lli(1) of the BIT. In order to answer this question, the Tribunal must ask
whether the Czech courts’ refusal amounts to an abuse of rights contrary to the international
principle of good faith, i.e. was the interpretation given by the Czech courts to the public policy
exception in Article V(2)(b) of the New York Convention made in an arbitrary or discriminatory
manner or did it otherwise amount to a breach of the fair and equitable treatment standard.”)

Arif, 1 555(g), Exh. CL-0014.
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Did the Respondent Breach the FET Standard?
a. The Claimant’s Position

(i) The Respondent Breached the Claimant’s Legitimate
Expectations and Treated it Arbitrarily and Inconsistently

On the basis of the legal framework in place at the time when it invested, Infinito claims
that it had a reasonable and legitimate expectation that it would be able to proceed with
the Crucitas Project in accordance with the provisions set out under the Mining Code,
which contained no moratorium at that time. 5% More specifically, Infinito’s expectations
included receiving an exploitation concession when the statutory preconditions were
met, having the opportunity to apply for and be treated fairly in respect of remaining
approvals, and ultimately to build and operate the Crucitas mine once those
administrative processes had been fulfilled. 57

The Claimant argues that it decided to invest in Costa Rica since the Government
strongly encouraged investment in mining exploration as a means of bringing
development to the economically depressed north of the country and repeatedly
confirmed that mining was a major component of Costa Rica’s economic development.
In 1997, the President even went so far as to declare that mining was an industry of
national convenience. 558

According to Infinito, Costa Rica created a clear legal framework for investments in
mining. Under the terms of the Mining Code, the first step in acquiring the right to a
mining project is to obtain an exploration permit. If the exploration permit holder
successfully proves the existence of a mineral deposit, it is entitled — as of right — to an
exploitation concession.55 Once an exploitation concession is granted, it may only be
annulled or cancelled on very limited grounds set out in the Mining Code and under a
set procedure. 560

The Claimant submits further that its expectation that the Crucitas Project would be
allowed to proceed arose directly from the Government’s conduct. Costa Rica
confirmed this expectation by treating Industrias Infinito consistently with its legislative
scheme: afterithad proved the existence of gold deposits at Crucitas, Industrias Infinito
was granted an exploitation concession by the President of Costa Rica for a period of
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557

558

559

560

C-Reply Merits, [ 561.
C-Reply Merits, 9] 568.
C-Reply Merits, [ 563.

Mining Code, Law No. 6797 (4 October 1982), Article 23, Exh. C-0015 (“An exploration pemit
holder shall be specially entitled to the following: [...] (b) Receive one or more exploitation
concessions if [it] demonstrate[s] that one or more commercially viable mineral substances
deposits existand are located within the perimeter zone specified in their exploration permit’),
and Article 26 (“During the term of an exploration permit and up to sixty days after the expiration
of the term orits extension, the holder shall be entitled to obtain an exploitation concession,
provided that [it] ha[s] fulfilled [its] obligations and the requirements of this Law and its
regulations.”)

C-Reply Merits, ] 564.
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ten years.5%' Costa Rica continued to advance the Crucitas Project, including when the
Project encountered obstacles.562

Having obtained an exploitation concession, the Claimant argues that it expected to be
allowed to build and operate the Crucitas mine, and to sell the gold and other minerals
fromthe mine, provided that it received the required environmental approvals. At the
time when itinvested in CostaRica, it never envisaged that this right could or would be
taken away by a moratorium on open-pit gold mining. 563

According to the Claimant, it was not concerned that the Crucitas Project would be
affected by President Pacheco’s 2002 Moratorium, because that Moratoriumexempted
from its application projects with acquired rights.%4 It adds that it would not have
invested in the Project if its right to an exploitation concession and such concession
itself could be revoked at any time. This expectation was reinforced by Costa Rica’s
Political Constitution, which declares that “[n]Jo law shall have retroactive effect in
prejudice to any person, or to his acquired patrimonial rights or to any consolidated
legal situations.”%6% It was equally strengthenedby unambiguous representations by the
Government. The Claimant stresses in particular that in 2002 Minister of the
Environment Rodriguez assured it that the 2002 Moratorium would not apply to the
Crucitas Project, which was also confirmed by the 2002 Constitutional Chamber
Decision. 566

Infinito thus continued to invest in the Crucitas Project, on the understanding that the
exploitation concession was valid and the 2002 Moratorium did not apply. It could not
have expected, so it says, that through a complex series of judicial decisions and
Government action and inaction, Costa Rica would end up retroactively applying the
2002 Moratorium to the Crucitas Project, “nine years after it was decreed and three
years after it was repealed.”567

The Claimant further contends that its expectation was bolstered by the Government's
continued acts in support of the Crucitas Project, even after the Constitutional Chamber
annulled the resolution granting Industrias Infinito’s exploitation concession in 2004.
Forthe Claimant, these actions in favor of the Crucitas Projectincluded the following:568
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566

567

568

C-Mem. Merits, ] 308.
C-Reply Merits, [ 573.
C-Mem. Merits, 9] 308.
C-Reply Merits, {1 571.

C-Reply Merits, 1] 571-572, citing Political Constitution of the Republic of Costa Rica, Article
34, Exh. C-0013 (English).

C-Reply Merits, | 572.
C-Reply Merits, | 572.
C-Reply Merits, ] 575.
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The acknowledgment by President Pacheco and his Minister of the Environment
of the legality of the Crucitas Project and the obligation to allow it to proceed
following the 2004 Constitutional Chamber Decision.

SETENA'’s review of Industrias Infinito’s EIA, spanning 22 months, which included
discussions with Industrias Infinito’s representatives, visits to the site, and the
largest public hearing in Costa Rica’s history.

SETENA'’s approval of the EIA for the Projectin 2005 and its declaration that the
Project was environmentally viable.

The Constitutional Chamber’s 2007 clarification that it only required approval of the
EIA to precede the grant of an exploitation concession. While that clarification left
it to the Minister of the Environment to define both the legal mechanism and the
manner in which the exploitation concession could be granted or restored to
Industrias Infinito, it did not suggest that the exploitation concession could not be
restored.

SETENA'’s review of the EIA modifications and its declaration that the modified
Project was environmentally viable in February 2008.

President Arias’ decision to repeal the 2002 Moratoriumin March 2008, as part of
a decree safeguarding the mining environment in Costa Rica.

President Arias’ and Minister Dobles’ decision to restore Industrias Infinito's
exploitation concession in April 2008.

President Arias’ and Minister Dobles’ executive decree issued in October 2008
declaring the Crucitas Project in the public interest and of national convenience.

Minister Dobles’ appearance before the Costa Rican Legislative Assembly
explaining the benefits of the Project, and noting that the Project had been
approved in accordance with Costa Rican law, including environmental laws. He
made no suggestion that the 2002 Moratorium might have applied to render the
exploitation concession or the declaration of public interest and national
convenience invalid.

The grant by SINAC of a land use change permitin October 2008, which was the
last permit required before construction of the mine could be completed.

The 2010 Constitutional Chamber Decision, which concluded that the Project was
environmentally sound, in compliance with Article 50 of the Political Constitution
and that the exploitation concession and other Project approvals were
constitutional and lawful.

On this basis, the Claimant submits that “following the 2004 Constitutional Chamber
decision, all relevant organs of the Government of Costa Rica — SETENA, SINAC,
DGM, MINAE, the Minister of the Environment and Energy, the President of Costa Rica
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and the Constitutional Chamber of the Supreme Court, among others — worked to
advance the Crucitas project through the administrative process.”569

The Claimant also contends that it relied on the Government to apply Costa Rican law
correctly, andindeed, that it was entitled to rely on the validity of the Government’s own
acts through the Costa Rican law principle of legitimate expectations (confianza
legitima) and the Government’s obligation to direct the administrative process (impulso
de oficio). Infinito could not have known that the 2002 Moratorium “secretly applied” to
the Project, when the Government itself considered that it did not apply.57°

Itis the Claimant’s submission that its expectations were objectively reasonable, which
‘must be assessed through contemporaneous understanding at the time the
investment was made, not hindsight reinterpretation.”>”" Applying this test, it was
reasonable to expect that:

a. Infinito would be entitled to proceed in accordance with the administrative process
under the Mining Code.

b. The Government would apply Costa Rican law correctly and grant Industrias
Infinito valid permits.

c. Ifthere were issues to be resolved, Industrias Infinito would have an opportunity to
remedy those deficiencies, especially if they were the result of Government
errors.572

In response to the Respondent’s argument that Infinito could have no expectation that
the judiciary would not declare the exploitation concession invalid, the Claimant clarifies
that its expectation was not that the judiciary would not find fault with a “manifestly
illegal” act; it was that the Government would apply its own law correctly, would treat
Infinito in accordance with the Mining Code, and that its approvals would not be
rendered invalid years later on the basis of the 2002 Moratorium when multiple arms of
the Government had assured Infinito that such Moratorium was not applicable.573

The Claimant further submits that the Government is liable for granting defective
permits, a defect which Infinito only discovered with the 2010 TCA Decision.%" The
Claimant stresses that it was the Arias administration which selected the conversiéon
mechanism, although Industrias Infinito had requested it to carry out a “convalidation”
proceeding.5s
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C-Reply Merits, [ 576.

C-Reply Merits, [ 578.

C-Reply Merits, §] 580 (emphasis in original).

C-Reply Merits, 1 581.

C-Reply Merits, q[1] 582-583.

C-Reply Merits, 1] 585-586.

C-Reply Merits, §] 240; Tr. Merits Day 1 (ENG), 35:17-21 (Mr. Terry).
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For the Claimant, whether or not the Administrative Chamber properly applied Costa
Rican law or properly annulled the resolution grantingthe exploitation concessionis not
determinative of Costa Rica’s FET obligation. Relying on Arif and SPP, the Claimant
submits that the Respondent cannot rely on its own internal law to justify an
internationally wrongful act, and thus cannot point to the judiciary’s decisions to avoid
international responsibility.576

Infinito claims that, through the following measures, the Respondent frustrated its
legitimate expectations and treated it in an arbitrary and inconsistent manner:

a. The 2011 Administrative Chamber Decision, which partially confirmed the 2010
TCA Decision, “thereby rendering final and irreversible the annulment of the
exploitation concession, environmental approvals, the declaration of publicinterest
and national convenience, and the land use change permit.” 577

b. The 2013 Constitutional Chamber Decision, which declined to resolve the conflict
between its earlier decision upholding the constitutionality of the Crucitas Project
approvals and the 2010 TCA Decision. 578

c. The 2011 Legislative Mining Ban, which prohibited open-pit mining indefinitely
save for those holding exploitation concessions, and thus prevented Industrias
Infinito from applying for new permits. 579

d. The 2012 MINAET Resolution, which cancelled the 2008 Concession and
expunged all of Industrias Infinito’s mining rights from the mining registry, going
further than what was ordered by the Administrative Chamber. 580

According to the Claimant, the “combined effect’ of these measures violated the FET
standard, %' with the result that Industrias Infinito was “left without any rights, or any
opportunity to fix the defects identified by the Administrative Chamber and obtain new
rights.”582

For the Claimant, it is crucial to emphasize that “the fate of the Crucitas Project was
enabled by the decision of the Administrative Chamber, but the end result was the

576

577

578

579

580

581

582

C-Reply Merits, {[1] 587-588; Arif, § 547(c), Exh. CL-0014; SPP, q] 83, Exh. CL-0249.

C-CM Jur., §56(a); Supreme Court (Administrative Chamber), Decision (30 November 2011),
Exh. C-0261.

C-CM Jur., 1 56(b); Supreme Court (Constitutional Chamber), Decision (19 June 2013), Exh. C-
0283.

C-CM Jur., 1 56(d); C-Reply Merits, T 599; Amendment to Mining Code, No. 8904 (1 December
2010), Exh. C-0238.

C-CM Jur., Y 56(c); Resolution No. 0037, MINAET, File No. 2594 (9 January 2012), Exh. C-
0268. Infinito also refers to this as the 2012 DGM Resolution.

C-Reply Merits, 9 590.
C-Reply Merits, 1 592.
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choice of the Government of Costa Rica.”583 As a consequence, “the end result was
the Government’s policy choice” which “was not preordained or required, and was
inconsistent with the Government’s preceding conduct.”584

More specifically, the Claimant makes the following submissions with respect to the
2011 Administrative Chamber Decision:

a.

Before the 2010 TCA Decision, there was never any suggestion that the 2002
Moratoriumapplied to the Project. Hence, its application in the 2011 Administrative
Chamber Decision breached the Claimant’s legitimate expectations that the
Crucitas Project would proceed in conformity with the Mining Code and that the
Government would act consistently, transparently and in accordance with its own
law correctly. 585

Costa Rica’s argument that it was evident that the 2002 Moratorium applied since
2004 relies on hindsight and is not credible considering the Government's conduct
between 2004 and 2010.586

Had the 2002 Moratorium applied to the Crucitas Project in 2002, it would have
violated Costa Rica’s FET obligation, as it would have eviscerated the legal
framework upon which Infinito was induced to invest. The Administrative
Chamber’s application of the 2002 Moratorium nine years later is no less a
breach. %87

The 2011 Administrative Chamber Decision applied the 2002 Moratoriumto the
Crucitas Project even though that Moratorium had been repealed by the
Government in March 2008. The application of the 2002 Moratorium to the Project
served no rational purpose and was thus arbitrary and in breach of the FET
standard. 588

The 2011 Administrative Chamber Decision also breaches FET for failing to treat
Infinito consistently and in a predictable manner. The Administrative Chamber
applied the 2002 Moratoriumyears after Infinito made a substantial investmentand
contradicted various decisions of the Constitutional Chamber and specific
commitments of other arms of the State. 5°

Following the 2011 Administrative Chamber Decision, the Claimant alleges that Costa
Rica’'s FET breach culminated through the combined effect of such Decision, the 2011
Legislative Mining Ban, the 2012 MINAET Resolution, the 2013 Constitutional Chamber
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C-Reply Merits, [ 593.
C-Reply Merits, [ 593.
C-Reply Merits, 1 594.
C-Reply Merits, ] 595.
C-Reply Merits, [ 596.
C-Mem. Merits, 9] 335.
C-Reply Merits, 1 597.
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Decision, and the Chinchilla Government’s inaction.%® Costa Rica simply “wash[ed] its
hands” of the Crucitas Project.59" In this context, Infinito submits that Article IV of the
BIT allows the Tribunal to import the standard found in the Costa Rica-France BIT that
requires the State to do “what is necessary” to protect Infinito’s investments. However,
Costa Rica did nothing to address the unfair manner in which Infinito was treated. 592

With respect to the 2011 Legislative Mining Ban, the Claimant emphasizes that,
contrary to previous moratoria, the Ban was permanent, it cancelled all pending
proceedings (rather than suspending them), and prohibited the renewal or extension of
all exploitation concessions in perpetuity.®® The Claimant characterizes the 2011
Legislative Mining Ban as an “unprecedented change in the applicable legal framework”
that violated its legitimate expectations.5% It also submits that the choice to change the
regime previously enshrined in the Mining Code by prohibiting the grant of any further
exploitation concessions was arbitrary, capricious, and lacked transparency. %%

The Claimant further contends that there was no rational purpose for applying the 2011
Legislative Mining Ban to the Crucitas Project. There is no evidence, so says the
Claimant, that the Crucitas Project threatened the environment or biodiversity. To the
contrary, the Project had obtained all environmental permits and was found to be
environmentally sound by the Constitutional Chamber. 5%

As to the 2012 MINAET Resolution, the Claimant asserts that it went beyond what was
ordered by the Administrative Chamber and cancelled all of Industrias Infinito’s pre-
existing mining rights, striking them from the Mining Registry. The Claimant speculates
that “[t]his was likely done pursuantto the terms of the 2011 [L]egislative [M]ining [B]an,
which unlike prior moratoria, required that all administrative processes under the Mining
Code without a valid exploitation concession be archived.”%” The Claimant also
contends that this cancellation served no rational purpose and was thus arbitrary. 598

Finally, the Claimant submits that Costa Rica did transform the legal and business
environment of the investment.%%° When Infinito purchased Industrias Infinito in 2000,
it relied on the Government’s support for mining investment and on the Mining Code.6%
Starting with the 2002 Moratorium, Costa Rica eviscerated the legal framework under
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C-Reply Merits, 1] 598, 600, fn. 1082.
Tr. Merits Day 1 (ENG), 45:20-46:4 (Mr. Terry).
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C-Mem. Merits, 9] 336.

C-Reply Merits, 11 607-610.
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the Mining Code that formed the basis of Infinito’s investment, through changes to laws
and judicial decisions. In 2011, the Administrative Chamber annulled the resolutions
granting Infinito’s key permits and approvals on novel grounds.50!

Infinito, so it says, was then prevented from remedying any of the defects identified by
the Administrative Chamber by the operation of the 2011 Legislative Mining Ban. The
Claimant emphasizes that “[i]t is impossible to see these changes as anything other
than a complete repudiation of the statutory scheme underlying Infinito’s investment
that made it impossible for the Crucitas [P]roject to proceed.”602

The Claimant further asserts that Costa Rica’s unfair and inequitable treatment towards
its investments has not stopped with the measures challenged in this arbitration. 3 |t
recalls that, in 2015, the TCA ordered Industrias Infinito, SINAC and the Government
to pay to return the Crucitas site to its pre-project state.%4 This decision, which was
contrary to the Constitutional Chamber’s conclusion that Industrias Infinito’s activities
posed no environmental risk, was overturned by the Administrative Chamber and
remitted back to the TCA in December 2017.605

The Claimant stresses that, two weeks before the filing of the Reply, Costa Rica re-
initiated this dormant proceeding.% For the Claimant, “[tlhe continuation of this
proceeding continues Costa Rica’s breach of the fair and equitable standard, and any
damages and costs (including defence costs) associated with this proceeding are
further damages to Infinito resulting from that breach.”%%7 Indeed, a reasonable court
could not hold Industrias Infinito liable to pay to return the site to its pre-project state,
given that the site has been harmed by illegal mining and hurricane Otto in 2016.608

Accordingly, the Claimant requests “a declaration that Costa Rica is liable to indemnify
Infinito for any amounts Infinito or [Industrias Infinito] are required to pay as a result of,
or in connection with, this late-blooming proceeding.” 60°
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(ii) Costa Rica Denied Infinito Justice

It is the Claimant’s further submission that Costa Rica committed a denial of justice by
failing to provide alegal systemcapable of protecting its investments. More specifically,
it argues that Infinito was denied procedural and substantive justice.61°

First, Infinito complains about a procedural denial of justice, which in its words “is
caused by systemic issues with the operation of a justice system ‘as a whole’,”¢'" that
is “not by the ‘aberrant decision by a lower official,” but rather from the lack of a
‘reasonably available national mechanism to correct the challenged action,” when
appellate proceedings are ‘dysfunctional,” or because ‘afailure of ajudicial system]...]
is not capable of being rectified by existing remedies’.”612

Forthe Claimant, the elements of a procedural denial of justice are met here. The Costa
Rican court system failed, because it resulted in two fundamentally inconsistent
decisions from two different Chambers of the same Supreme Court.6'3 The
Administrative Chamber failed to respect the Constitutional Chamber’s Decisions,
which had res judicata and erga omnes effects, and Costa Rica’s judicial system
provided no mechanism to resolve this conflict.614

More particularly, the Claimant argues that the 2011 Administrative Chamber Decision
is inconsistent with previous decisions of the Constitutional Chamber declaring that
Industrias Infinito obtained the Concession in compliance with Costa Rican law:

a. In 2002, the Constitutional Chamber held that the 2002 Moratorium did not apply
to the Crucitas Project.515

b. In 2004, the Constitutional Chamber held that the Crucitas Project could proceed
through the EIA approval process. 516
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C-Reply Merits, {11 615-616.
C-CM Jur., 7 397.

C-CM Jur., § 397, citing Loewen Group, Inc. and Raymond L. Loewen v. United States of
America, ICSID Case No. ARB(AF)/98/3, Award, 26 June 2003 (“Loewen”), | 153, Exh. CL-
0055; J. Paulsson, Denial of Justice in International Law (Cambridge University Press, 2005),
p. 100, Exh. CL-0205; Jan de Nul Award, 9 260, Exh. RL-0091; Renée Rose Levy de Levi v.
Republic of Peru, ICSID Case No. ARB/10/17, Award, 26 February 2014 (“Renée Rose Levy)
11424, Exh. CL-0159.

C-Mem. Merits, [ 342-343.
C-Mem. Merits, 9] 344.

C-Mem. Merits, ] 342, citing Supreme Court (Constitutional Chamber), Decision (20 August
2002), Exh. C-0085.

C-Mem. Merits, [ 342, citing Supreme Court (Constitutional Chamber), Decision (24 November
2004), Exh. C-0116.
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c. In 2007, the Constitutional Chamber determined that it only required approva of
the EIA in order for the Concession to be granted to Industrias Infinito.61”

d. In 2010, the Constitutional Chamber upheld the Concession and the related
approvals on the ground that the Project was constitutional and lawful.6'®

The Claimant argues that the emergence of such conflict between decisions of the
Supreme Court was enabled by the creation of the TCA in 2008.8'9 Prior to the TCA’s
creation, persons with diffuse interests could only challenge the constitutionality of
administrative acts before the Constitutional Chamber. Thereafter, they could also
proceed before administrative courts. The Claimant accepts that it was able to seek a
declaration from the Constitutional Chamber that the 2010 TCA Decision was
unconstitutional. However, when the Administrative Chamber upheld the 2010 TCA
Decision, the Constitutional Chamber rejected that action as inadmissible.620 At that
stage, there was no mechanism to resolve the conflict between the Constitutiona
Chamber and the Administrative Chamber’s confirmation of the 2010 TCA Decision.

Relying on Dan Cake, the Claimant asserts that “[tihe absence of any reasonably
available further recourse against the Court order is such that, in the circumstances of
this case, the breakdown must be treated as ‘systemic’.”62

Second, the Claimant contends that it was denied substantive justice because the
Administrative Chamber incorrectly applied the 2002 Moratorium to the Crucitas
Project.%?2 For the Claimant, the Administrative Chamber incurred in a “gross and
wrongful error” by applying the 2002 Moratorium to the Concession. Indeed, the 2011
Administrative Chamber Decision annulled the Concession despite the fact that (i) the
Costa Rican Constitution prohibits the retroactive application of laws, (ii) the 2002
Moratorium expressly provided that it did not apply to any right acquired before its
publication, (iii) the 2004 Constitutional Chamber Decision annulled the Concession on
a relative (rather than an absolute) basis and “without prejudice to the findings of the
Environmental Impact Study,” and (iv) the Constitutional Chamber declared in several
decisions that the Crucitas Project complied with Costa Rican law. 623

The Claimant explains that any “inappropriate and egregious” misapplication of Costa
Rican law amounts to a denial of justice.®?* It also submits that the retroactive
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C-Mem. Merits, ] 342, citing Supreme Court (Constitutional Chamber), Decision No. 2007-7973
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C-CM Jur., 11 403; C-Reply Merits, ] 628.
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application of laws can constitute a denial of justice, particularly when the new law
amounts to a repudiation of the pre-existing legal framework. Invoking Bilcon, the
Claimant argues that “breaches of the international minimum standard might arise in
some special circumstances — such as changes in a legal or policy framework that
have retroactive effect, are not proceeded by reasonable notice, are aimed or applied
in a discriminatory basis or are contrary to earlier specific assurances by state
authorities that the regulatory framework would not be altered to the detriment of the
investor.”625 In the same vein, the tribunal in ATA held that the retroactive application
of Jordan’s arbitration law by local courts violated the State’s international obligations
towards the investor.626

b. The Respondent’s Position

The Respondent submits that there has been no breach of legitimate expectations (i),
nor have Costa Rica’s actions otherwise breached FET (ii). It further contends that there
has been no denial of justice (iii).

(i) There Was No Breach of Legitimate Expectations

The Respondent argues that, even if legitimate expectations were protected by Article
[I(2)(a) of the BIT, Costa Rica has not breached any of the Claimant’s legitimate
expectations. The Respondent’s argument is essentially that the Claimant’s
expectations were neither legitimate nor reasonable (a);%2” and the challenged
measures did not breach any of the Claimant’s expectations (b).628

a. The Claimant’s Expectations Were Neither Legitimate Nor
Reasonable

The Respondent submits that neither the legal framework established by the Mining
Code at the time of the Claimant’s investment nor the Government’s support for
investment in the mining sector amount to specific assurances or promises to the
investor that could constitute the basis for any legitimate expectation.%2° To the extent
that the Claimant relies on statements by Government officials, these statements (i)
were not directly addressed to the Claimant or to Industrias Infinito; (ii) were not
specific; and (iii) did not relate to the Crucitas Mining Project. 630

With respect to the Claimant’s alleged expectation that it would obtain an exploitation
concession and be able to operate the Crucitas Project, the Respondent argues that
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the Claimant is misrepresenting the Mining Code.®3! First, an exploration permit holder
is not automatically entitled to obtain an exploitation concession, as expressly
confirmed by the TCA.832 Second, Article 61 of the Mining Code does not provide an
exhaustive list of the grounds to cancel or invalid a concession.%33 Third, relying on the
Constitutional Chamber of the Supreme Court’s jurisprudence and on Dr. Ledn’s expert
report, the Respondent stresses that the approval of the EIA is a pre-condition for
obtaining an exploitation concession since 1993.634

The Respondent further denies that the Claimant or any investor “could have held a
legitimate expectation that Costa Rica's environmental regulations and policies would
remain static.”%3% Relying on Micula, the Respondent submits that absent a stabilization
clause or other specific assurance, an investor can have no legitimate expectation that
the legal framework will not be modified after the establishment of the investment.636
Indeed, even before the Claimant made its investment, the Costa Rican environmentd
legal framework was evolving.8%7

The Respondent disputes that Costa Rica’'s conduct bolstered the Claimant’s
expectation to carry out the Crucitas Project. Infinito “could and should have been
aware that in a rule of law State such as Costa Rica, permits and concession licenses
granted by the executive branch must be in accordance with the law and are not
shielded or immune from legal challenge from third parties.”638

According to the Respondent, Costa Rica has never stated or suggested that the 2002
Moratorium would not apply to the Project. First, the Claimant’s argument that Minister
of the Environment Rodriguezrepresented in 2002 that the 2002 Moratoriumwould not
apply to the Crucitas Project is not supported by any evidence. In any event, the
Minister could not have made any statement at such time with respect to the 2008
Concession.%3° Second, the amparo requests filed before the Constitutional Chamber
did notinvolve the Claimant but unrelated companies and the decision did not “verify,
analyse or validate the process by which Industrias Infinito obtained the [2002]
concession or the legality thereof.”64 The Respondent further denies that the 2010 TCA
Decision applied the 2002 Moratorium retroactively to the Concession, since the
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Claimant had no vested right following the annulment ab initio of the 2002
Concession. 541

Further, the Respondent denies that the Claimant’s alleged expectations would have
been bolstered by the Government’s continued acts to advance the Crucitas Project
even when the Project encountered hurdles. The Respondent argues that “the
Executive never represented to the Claimant — nor is the Claimant alleging that it did —
that (i) the mining concession was exempt from the law or from judicial scrutiny, and (i)
that the judiciary would confirm the legality or rubber stamp the measures adopted by
the Executive, including the 2008 Concession.”642

The Respondent contends that the Claimant cannot rely on the Constitutionad
Chamber’s judgments from 2007 and 2010 as a basis to its expectation that the 2008
Concession was valid. The Constitutional Chamber declared in its decisions that the
Administrative Chamber was the only competent court to rule on the legality of
administrative acts such as the 2008 Concession. Accordingly, the Respondent
concludes that “there is no court judgment or other pronouncement from any Costa
Rican Court that the Claimant can invoke that would have given rise to a legitimate
expectation.”643

Finally, the Respondent asserts that the Claimant’s reliance on the Costa Rican legal
concepts of confianza legitima and impulso de oficio is not material inthe present case.
The first principle requires the applicant to have acted in good faith, which is not the
case here since the Claimant misled the Costa Rican administration to obtain the 2008
Concession. In turn, the impulso de oficio concept is not a guarantee or insurance
policy. The Claimant could notexpectunder this conceptthat the Executive’s decisions
would be free from any legal defect.644

The Respondent further argues that the Claimant’s expectations were not objectively
reasonable, for the following reasons:

a. First,the 2008 Concession was clearly not valid. 645 As a result, the Claimant “could
not reasonably expect, either at the time that it made its investment or at any other
time, that the Concession and related permits would be immune from judicial
review and not subject to annulment.”646

b. Second, the Claimant could not reasonably have expected that the 2008
Concession would be exempt from defects and judicial review, since it had already
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R-Rej. Merits, 1] 569.

126



414.

415.

416.

had a similar experience with its 2002 Concession, which the Constitutiona
Chamber annulled in 2004.647

c. Third, the Claimant could not reasonably have expected the Executive to ignore
the rulings of the CostaRican courts; it could only have expected that the Executive
would defend the legality of Industrias Infinito’s rights in the administrative
proceedings. The Claimant does not dispute that the Executive did so.548

d. Fourth, the Respondent recalls that, even during the Arias’ administration, there
was fierce opposition to open-pit mining and legal challenges to Industrias Infinito’s
Concession. 649

e. Finally, the Respondent stresses that the Claimant misled the Costa Rican
administration and thus cannot invoke the confianza legitima principle. 65

b. The Respondent’s Measures Did Not Breach Any Legitimate
Expectation

The Respondent submits that none of the four measures challenged by the Claimant,
analyzed eitherindividually or together, violated the Claimant’s legitimate expectations.

First, the Respondent submits that the 2011 Administrative Chamber Decision did not
frustrate the Claimant’'s expectation that the Crucitas Project would be allowed to
proceed through the administrative process set out under the Mining Code.®%%' The
Respondent further emphasizes that “[i]f the Costa Rican courts annul a permit or
concession because it contradicts Costa Rican law, as they did in this case, this cannot
be considered as an inconsistent treatment in breach of the investor’s legitimate
expectations” and that “[t]his merely reflects the proper operation of an independent
judiciary.” 52

Second, the Respondent claims that a measure can only breach an investors
legitimate expectations, if it has transformed the legal and business environment
existing at the time of the investment.853 According to the Respondent, none of the
challenged measures had the effect of transforming the legal and business
environment in which the investment was made:

a. The 2011 Administrative Chamber Decision only confirmed the 2010 TCA
Decision, %54 and did not reinterpret the 2004 Constitutional Chamber Decision, as
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the Claimant asserts. The Constitutional Chamber annulled the 2002 Concession
because it was unconstitutional, but did not rule on the legality of the Concession,
since issues of compliance with administrative law fall outside its jurisdiction. %55

b. The 2011 Legislative Mining Ban had no impact on the Claimant, since the 2010
Executive Moratoria already prevented Industrias Infinito from acquiring new
mining rights. 6%

c. The 2012 MINAET Resolution simply implemented the orders of the 2010 TCA
Decision.6%7

d. The 2013 Constitutional Chamber Decision simply rejected Industrias Infinito’s
constitutionality challenge on procedural grounds. 658

(ii) The Challenged Measures are not Arbitrary, Unreasonable, or
Otherwise Contrary to FET

According to the Respondent, none of the challenged measures have otherwise
breached Article 11(2)(a) of the BIT.

Starting with the 2011 Administrative Chamber Decision, the Respondent argues that
it did not treat the Claimant in an arbitrary, unreasonable, grossly unfair, unjust,
discriminatory or disproportionate manner.%5° The TCA applied the 2002 Moratorium to
Industrias Infinito on the basis of an in-depth, reasonable and fair analysis and objective
assessment of all the evidence relating to the legality of the Concession.8° More
specifically, the TCA found that Industrias Infinito lost any right related to the Crucitas
Project as a result of the 2004 Constitutional Chamber Decision which annulled the
2002 Concession, and thus that it had no “acquired right” within the meaning of the
grandfathering provision provided in the 2002 Moratorium.®¢' The Respondent further
contends that the Claimant “could and should have expected that the 2002 Moratorium
would apply the moment that the 2002 concession was annulled.”862 For the
Respondent, the fact that the Claimant sought to overturn the 2004 Constitutiond
Chamber Decision and requested a confirmation that the annulment of the 2002
Concession was only relative shows that it was aware of the impact of the 2004
Constitutional Chamber Decision on its rights. 663
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Further, the 2011 Administrative Chamber Decision did not treat the Claimant’'s
investments in an inconsistent and unpredictable manner, as this judgment is
consistent with the earlier decisions of the Constitutional Chamber dealing with the
Concession.%%4 Indeed, the Constitutional Chamber stated that it had no jurisdiction
over the legality of a mining project and made no ruling on the issues brought before
the administrative courts. 665

As to the 2011 Legislative Mining Ban (which the Respondent refers to as the
“Legislative Moratorium”), it did not specifically target the Crucitas Project, but reflected
the Government’sintentto prohibit an activity it deemed harmful for the environment.66
In any event, it did not have any impact on the Claimant because the 2002 Moratorium
and the 2010 Executive Moratoria had already prohibited open-pit mining from 2002 to
2010.667

The Respondent also challenges that the 2011 Legislative Mining Ban prevented
Industrias Infinito’s from obtaining a new concession after the 2008 Concession was
annulled, because the company had already lost its right to obtain a concession when
the Ban entered into force.®%%® Indeed, Industrias Infinito’s exploration permit and the
purported “pre-existing mining rights” relating to it expired in September 1999. The
Claimant is thus incorrect when it argues that, because its mining rights reverted to the
status prior to the annulment of the 2008 Concession, it could have requested anew
concession to exploit the Crucitas mine absent the 2011 Legislative Mining Ban.
Industrias Infinito no longer held any valid or pre-existing mining rights when the 2008
Concession was annulled in November 2010.669

Contrary to the Claimant’s contentions, the application of the 2011 Legislative Mining
Ban and its implementation through the 2012 MINAET Resolution were premised on a
rational purpose. The challenges filed against Industrias Infinito’s concessions as well
as the bans on open-pit mining were all motivated by environmental concerns. In any
event, the Respondent submits that “Costa Rica is not required to prove in this
proceeding that the Claimant’s project would have caused harm; what Costa Rica has
to demonstrate is that Costa Rican Courts applied the laws and regulations
correctly.”670

The Respondent also advances that the 2012 MINAET Resolution was not contrary to
FET. The Claimant could not expect the MINAET to ignore the 2010 TCA Decision and
2011 Administrative Chamber Decision by refusing to cancel the Concession and
extinguish the related mining rights. The executive branch made its best efforts within
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the limits of its powers, namely it actively supported Industrias Infinito through the legd
proceedings before the Costa Rican courts. 67"

With regard to the 2013 Constitutional Chamber Decision, the Respondent argues that
the Claimant “has not even attempted to explain how [this decision] allegedly breached
the fair and equitable treatment standard” and that “[n]either the Claimant nor its Costa
Rican legal experts have claimed that the 2013 Constitutional Chamber [Decision] was
wrong as a matter of Costa Rican law, let alone that it constitutes denial of justice under
international law, or even that it is grossly or manifestly arbitrary or unfair.”672 The
Claimant “cannot allege any procedural impropriety, legal unreasonableness or
arbitrariness on the part of the Constitutional Chamber” when it issued that decision. In
any event, the premise of the claim against this judgment— that the 2010 TCA Decision
contradicted earlier findings by the Constitutional Chamber — is flawed, because there
was no such contradiction.673

The Respondent submits that, even taken together, the challenged measures did not
breach Article 11(2)(a) of the BIT. For Costa Rica, the Claimant has failed to argue or
prove a creeping violation of the FET standard through a composite breach.¢7 In
particular, it has failed to show that “the relevant measures constitute a pattern or
system seeking an intended purpose.”67%

Finally, with respect to the fifth measure challenged by the Claimant, the Respondent
denies that the reopening of the TCA Damages Proceeding amounts to a breach of
FET. As there is to date no judicial measure requiring Industrias Infinito to pay any
compensation, the Claimant’s claim is premature and manifestly without legal merit.676
The Respondent notes that the Claimant’s new claim arises from a remand notice
related to the TCA Damages Proceeding. However, the Claimant has not alleged that
it has suffered loss or damage as a result of the remand notice. The Respondent argues
that “[tlhe Claimant is not arguing that the mere initiation of the TCA Damages
Proceeding constitutes an internationally wrongful act;” “[i]t is attempting to bring a
claim for potential losses even though such losses may never arise.”®’” In the
Respondent’s submission, “[t]he Tribunal cannot determine at present whether a future
judicial decision by a Costa Rican court will constitute a breach Article 11(2)(a) of the
BIT.”678

The Respondent further denies that the present case can be compared to Chevron I,
in which the tribunal granted the investor declaratory relief similar to the one sought
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here. This is because in Chevron I, the relief related to ajudicial decision for damages
that had already been issued against it.67°

(iiil  There Has Been No Denial of Justice

The Respondent asserts that it has not denied the Claimant justice. The threshold for
determining a denial of justice is high and goes far beyond the mere misapplication of
domestic law.%80 Relying on Azinian and Pantechniki, the Respondent submits that “[a]
denial of justice could be pleaded if the relevant courts refuse to entertain a suit, if they
subject it to undue delay, or if they administer justice in a seriously inadequate way”68'
and that “the error must be of akind which no ‘competent judge could reasonably have
made.”” 682

The Respondent stresses that mere allegations that a judicial decision is improper are
not enough to constitute a breach of denial of justice, unless it is also shown that the
decision was “clearly inappropriate or ignominious.”%8 To demonstrate that Costa Rica
denied it justice, the Claimant must establish that “the judicial measures that it
challenges constitute a systemic failure of Costa Rica’s domestic justice system as a
whole, a manifestinjustice or gross unfairness, aflagrant and inexcusable violation in
which bad faith, not judicial error, seems to be the heart of the matter and that there
has been a failure of the judicial system as a whole.”68

According to the Respondent, the Claimant has failed to meet this test. There has been
neither a procedural (i) nor a substantive denial of justice (ii).

a. There Has Been No Procedural Denial of Justice

The Respondent submits that there has been no procedural denial of justice. More
specifically, it denies that the 2011 Administrative Chamber Decision is inconsistent
with the decisionsissued by the Constitutional Chamberin 2002,2004,2007 and 2010,
or that the Costa Rican judicial system failed to resolve that alleged inconsistency.

a. First, there is no inconsistency with the Constitutional Chamber’s decisions in April
and August of 2010, because the Constitutional Chamber did not rule on the
legality of the Crucitas Project; it limited itself to ruling on its constitutionality.
Indeed, “the Constitutional Chamber itself acknowledged in its decisions of April
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and August 2010 [that] it did not have competence to rule definitively on the legality
of the [P]roject, since this was a matter which would fall within the competence of
the Administrative branch of the judiciary.”%8 As aresult, the Claimant’s arguments
that the 2011 Administrative Chamber Decision breached the res judicata principle
and rendered a decision that was inconsistent with the 2010 Constitutiona
Chamber decisions is baseless.® Industrias Infinito had already raised these
arguments when it challenged the 2010 TCA Decision, and the Administrative
Chamber expressly rejected themin its 2011 Decision. 687

b. Second, there is no inconsistency with the 2004 Constitutional Chamber Decision,
because the 2011 Administrative Chamber Decision assessed the legality of the
2008 Concession, while the 2004 Constitutional Chamber Decision annulled the
2002 Concession. %88

c. Third, there is no inconsistency with the 2002 Constitutional Chamber Decision,
because the Constitutional Chamber did not pronounce on the legality of the 2002
Concession or on the applicability of the 2002 Moratorium. 689

According to the Respondent, “[ijn making its allegations of inconsistency, the Claimant
betrays a fundamental misunderstanding of the Costa Rican court system.”6% The
Respondent explains that each Chamber of Costa Rica’s Supreme Court has it owns
area of competence. In the cases at issue, both the Administrative Chamber and the
Constitutional Chamber addressed the issue of their competence and concluded that
there was no conflict between their rulings in relation to the Crucitas Project because
“[e]lach Chamber ruled on the basis of its separate jurisdiction, and explicitly recognized
and respected the other Chamber’s jurisdiction.”8°' Further, the Respondent stresses
that the Claimant raised these arguments beforethe CostaRican courts, which rejected
them. 692

Finally, the Respondentdenies that CostaRica should be liable because the Claimant’s
challenge before the Constitutional Chamber was rendered moot when the
Administrative Chamber issued its decision. The Respondent argues that “[b]y initiating
its constitutional review petition only 19 days before the 2011 Administrative Chamber
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[Decision] was rendered, Industrias Infinito itself made it impossible for the
Constitutional Chamber from addressing the petition on the merits.”6%3

b. There Has Been No Substantive Denial of Justice

The Respondent further submits that there has been no substantive denial of justice.
In particular, the 2011 Administrative Chamber Decision did not retroactively apply the
2002 Moratoriumto the Crucitas Project, as the Claimant maintains.%* The Supreme
Court merely upheld the 2010 TCA Decision, which found that the 2008 Concession
had been granted in breach of the 2002 Moratorium.8% The Administrative Chamber
did not apply the 2002 Moratorium retroactively, since it was in effect when the 2008
Concession was granted. 6%

The Respondent further contends that the Claimant has not shown any illegitimate
conducton the part of the CostaRican courts that would amount to a denial of justice.5%7
In particular, the Claimant has made no allegations of corruption, improperinfluence or
bias by any of the judges that rendered these decisions. %% Accordingly, “the Claimant’s
claims amount to a mere disagreement by the Claimant with Costa Rican domestic
court decisions, and their application of domestic law to the facts.”% Relying on the
Tribunal’s finding that “it is not its role to act as a court of appeal with respect to
decisions of domestic courts,”’% the Respondent concludes that the Claimant’s
arguments do not meet the high threshold to establish the existence of a denial of
justice.”0

cC. Analysis

The Tribunal will assess whether the Respondent denied Infinito justice (i) or otherwise
treated Infinito unfairly and inequitably, including by deceiving legitimate expectations,
and by treatment that was arbitrary or inconsistent (ii).
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(i) Did the Respondent Deny Justice to the Claimant?

a. The Standard for Denial of Justice

While the BIT does not expressly refer to the concept of denial of justice, the Parties
agree — and rightly so — that it is comprised in the FET standard provided in
Article 11(2)(a) of the BIT.792 The authorities are unanimous in that a denial of justice
amounts to a breach of fair and equitable treatment. 703

Different authors endorse varying definitions of denial of justice. Some submit that a
denial of justice can be procedural (when it relates to lack of access to justice or
breaches of due process) or substantive (when it involves a manifestly unfair judgment
or the malicious misapplication of the law).”%* For Brownlie, % for instance, the best
guide to defining the concept of denial of justice is the Harvard Research Draft, which
provides: 706

Denial of justice exists when there is a denial, unwarranted delay or
obstruction of access to courts, gross deficiency in the administration of
judicial or remedial process, failure to provide those guarantees which are
generally considered indispensable to the proper administration of justice,
ora manifestly unjustjudgment. An error of a national courtwhich does not
produce manifest injustice is not a denial of justice.

For others, like Paulsson, “[d]enial of justice is always procedural,” because its
objective is to ensure that foreigners are afforded “procedural fairness” as measured
by an international standard.”?” Accordingly, a host State commits a denial of justice if
it “administers justice to aliens in afundamentally unfair manner.” 798 Complaints against
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the substance of a decision may amount to other breaches of the treaty, but are not
denials of justice.”0®

For Douglas, the better view lies somewhere in between: while he agrees that denials
of justice are essentially procedural, he argues that a theory of procedural fairness must
be linked to substantive rights and outcomes, as the purpose of the judicial system is
to decide cases and generate good outcomes.”"0

A review of investment arbitration decisions shows similar fluctuations. Some tribunds
have considered that a denial of justice involves a failure of procedure and have
accepted that a manifestly unfair outcome may be indicative of a proceduralfailure. For
instance, the Loewen tribunal defined denial of justice as a “[m]anifest injustice in the
sense of alack of due process leading to an outcome which offends a sense of judicid
propriety.””"" Citing Fitzmaurice and de Visscher, Pantechniki articulated this point
further:

The general rule is that ‘mere error in the interpretation of the national law
does not per se involve responsibility.” Wrongful application of the law may
nonetheless provide ‘elements of proof of a denial of justice.” But that
requires an extreme test: the error must be of a kind which no ‘competent
judge could reasonably have made.’ Such a finding would mean that the
state had not provided even a minimally adequate justice system.”"

The Liman tribunal endorsed a similar view:

[T]he Tribunal concludes thatRespondent can only be held liable for denial
of justice if Claimants are able to prove that the court systemfundamentally
failed. Such failure is mainly to be held established in cases of major
procedural errors such as lack of due process. The substantive outcome
of a case can be relevant as an indication of lack of due process and thus
can be considered as an element to prove denial of justice. "™

Other tribunals have favored a broader view in which a denial of justice may also be
caused by the substance of the judgment, along the lines of the Harvard Research Draft
quoted above. For instance, the tribunal in Azinian held that “[a] denial of justice could
be pleaded if the relevant courts refuse to entertain a suit, if they subjectit to undue
delay, or if they administer justice in a seriously inadequate way” and noted that, in
addition, “[t]here is a fourth type of denial of justice, namely the clear and malicious
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Justice,’BYIL (1932) 93, p. 111, fn. 1, and p. 114; and C. de Visscher, Le déni de justice en
droit international 34 Recueil des cours (1935) 370, p. 376.
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135



444,

445,

misapplication of the law.””'* More recently, the tribunal in Iberdrola summed up the
concept of denial of justice as follows:

[Ulnder international law a denial of justice could constitute: (i) the
unjustified refusal of a tribunal to hear a matter within its competence or
any other State action having the effect of preventing access to justice; (i)
undue delay in the administration of justice; and (iii) the decisions or
actions of State bodies that are evidently arbitrary, unfair, idiosyncratic or
delayed.”®

In these latter cases, the tribunals have insisted that the substantive unfairness of the
decision must be egregious. For the Azinian tribunal, the evidence for the domestic
court’s finding must be “so insubstantial, or so bereft of abasis in law” as to conclude
that “the judgments were in effect arbitrary or malicious.””'® The Iberdrola tribund
added that “denial of justice is nota mere errorininterpretation of local law, butan error
that no merely competent judge could have committed and that shows that a minimally
adequate system of justice has not been provided.””'” For the Mondev tribunal, the
applicable test was:

[W]hether, at an international level and having regard to generaly
accepted standards of the ad ministration of justice, a tribunal can conclude
in the light of all the available facts that the impugned decision was cleary
improper and discreditable.”"

From the authorities cited above, the Tribunal concludes that a denial of justice occurs
when there is a fundamental failure in the host’s State’s administration of justice. The
following elements can lead to this conclusion (i) the State has denied the investor
access to domestic courts; (ii) the courts have engaged in unwarranted delay; (iii) the
courts have failed to provide those guarantees which are generally considered
indispensable to the proper administration of justice (such as the independence and
impartiality of judges, due process and the right to be heard); or (iv) the decision is
manifestly arbitrary, unjust or idiosyncratic. The Tribunal thus concludes that a denial
of justice may be procedural or substantive, and that in both situations the denial of
justice is the product of a systemic failure of the host State’s judiciary taken as a
whole.”"® The latter point explains that a claim for denial of justice presupposes the
exhaustion of local remedies, a requirement that is met here as the complaint targets
decisions of the highest courts.
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b. Did the Respondent Commit a Procedural Denial of Justice?

As explainedin Section V.D.3.b(ii)b supra, the Claimant submits that its denial of justice
claim is “structural’: itis premised on the Costa Rican judicial system’s failure to provide
a mechanism to solve contradictions between the various chambers of the Supreme
Court on questions of constitutional cosa juzgada.”?® More precisely, the Claimant
asserts that it has experienced a procedural denial of justice because (i) the
Administrative Chamber failed to comply with the res judicata and erga omnes effects
of prior decisions of the Constitutional Chamber, and (ii) the Costa Rican judicial system
lacked a mechanism to resolve these inconsistent decisions.”?' This was confirmed
when the Constitutional Chamber dismissed the Claimant’s action to declare the 2010
TCA Decision unconstitutional on admissibility grounds (through the 2013
Constitutional Chamber Decision).

The Respondent objects to the Claimant’s position on the ground that its premise is
false. More specifically, Costa Rica contends that the 2011 Administrative Chamber
Decision is consistent with the Constitutional Chamber’s decisions because the latter
has never assessed the Concession’s legality, it has only assessed whether it complied
with the relevant constitutional standards. The Respondent notes that Industrias Infinito
raised the same arguments on res judicata before the TCA and the Administrative
Chamber, both of which heard and dismissed them. As to the 2013 Constitutiona
Chamber Decision, the Respondent explains that “the extraordinary constitutiona
review petition [...] must relate to another ongoing proceeding because the
Constitutional Chamber cannot enjoin a proceeding that has already been
completed.””22 According to the Respondent, “[b]y initiating its constitutional review
petition only 19 days before the 2011 Administrative Chamber Judgmentwas rendered,
Industrias Infinito itself made it impossible for the Constitutional Chamber [to] address|]
the petition on the merits.”723

(i) Isthe 2011 Administrative Chamber Decision Inconsistent
with Previous Decisions of the Constitutional Chamber?

The Claimant argues that the 2011 Administrative Chamber Decision is inconsistent
with previous decisions by the Constitutional Chamber where the latter allegedly
declared that the Crucitas Project complied with Costa Rican law. 724

The Tribunal understands that this is the factual premise for the Claimant’s procedura
denial of justice claim. The Tribunal understands that the Claimant is not arguing that
the 2011 Administrative Chamber Decision amounts to a procedural denial of justice
because the decisions of the Administrative Chamber and the Constitutional Chamber
were allegedly inconsistent; its argument is that there is no mechanism to resolve the
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inconsistency between decisions of these two Chambers of the Supreme Court, or
more specifically, to ensure that the non-constitutional courts will recognize the res
judicata and erga omnes effects of previous decisions of the Constitutional Chamber.725
As the Claimant puts it, “Infinito has suffered a denial of justice because of an
institutional failure rooted in the design of Costa Rica’s court system— the creation of
separate arms of the judiciary with overlapping jurisdiction, each with diffuse rights of
standing, without a mechanism for resolving the conflicting decisions of the
Constitutional Chamber and the Administrative Chamber.”726

450. The Claimant directs its argument against the 2011 Administrative Chamber Decision,
which upheld the 2010 TCA Decision. It contends that the Administrative Chamber
failed to reverse certain findings made by the TCA which directly contradicted previous
rulings of the Constitutional Chamber in the following decisions:

a. The Constitutional Chamber’s Decision of 20 August 2002, 727 which the Claimant
alleges held that the 2002 Moratorium did not apply to the Crucitas Project.”28

b. The Constitutional Chamber’s Decision of 24 November 2004, which annulled the
2002 Concession “without prejudice to what the environmental impact assessment

725 Tr. Merits Day 4 (ENG), 1163:8-1165-21 (Ms. Seers):

“‘MS. SEERS: “[...] We've said from the very beginning [...] the denial of
justice claimis structural. [...] By ‘structural,” I mean [...] the failure of the
CostaRicanjudicial order|[...]to provide a mechanism to resolve the failure
by the non-Constitutional Courts to respect constitutional cosa juzgada.
[...]It's not about the failure to afford a due process. It's not about the
decisions themselves being arbitrary. We're not saying that at all. What
we are saying is that the Administrative Chamber refused to follow
constitutional — TCA first and then the Administrative Chamber by refusing
the cassation requests, refused to follow constitutional cosa juzgada. [...]

PRESIDENT KAUFMANN-KOHLER: So, what you're telling us is that the
denial of justice claimis structural, which there is a lack of mechanism to
resolve conflicting situations with conflicting decisions? But then is that
what it is?

MS. SEERS: It is with one precision, if may. Notany conflicting decision.
Failure by the non-Constitutional Courts — in this case the Administrative
Court —to follow constitutional cosa juzgada.

PRESIDENT KAUFMANN-KOHLER: And so the ‘cosa juzgada’ argument
is part of your structural denial of justice claim.

MS. SEERS: That's correct.”
726 C-CM Jur., 1 398.
2 Supreme Court (Constitutional Chamber), Decision (20 August 2002), Exh. C-0085.
28 C-Mem. Merits, ] 342.
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may determine.”’?® In the Claimant’s view, this decision held that the Crucitas
Project could proceed through the EIA approval process. 730

c. The Constitutional Chamber’s Decision of 7 June 2007,73' which according to the
Claimant determined that it only required approval of the EIA for the Concession
to be granted.”3?

d. The Constitutional Chamber’s Decision of 16 April 2010,733 which upheld the
Concession and the approvals relating thereto on the ground that the Project was
constitutional and (according to the Claimant) lawful. 734

Having carefully reviewed the 2010 TCA Decision and the 2011 Administrative
Chamber Decision, the Tribunal does not find these decisions inconsistent with those
of the Constitutional Chamber cited above. The Tribunal has also assessed the
procedural conductand reasoning of these courts, and concludes thatthey were based
on the relevant provisions of Costa Rican law and are not objectionable from the point
of view of international law.

Industrias Infinito raised the res judicata objection both with the TCA and the
Administrative Chamber. Both courts denied that objection on the ground that the
Constitutional Chamber had expressly declined its jurisdiction to entertain issues of
legality. To reach this conclusion, the TCA, in a thirteen-page-long reasoning, started
by noting that administrative and constitutional courts have different areas of
competence under Costa Rican law. It explained that the amparo proceedings
governed by Article 48 of the Costa Rican Constitution”3 and Article 29 of the
Constitutional Jurisdiction Law’3¢ were only intended to ensure the protection of

729

730

731

732

733

734

735

736

Supreme Court (Constitutional Chamber), Decision (24 November 2004), Exh. C-0116 (as
translated into English by Respondent at R-Mem. Jur., ] 62).

C-Mem. Merits, ] 342.

Supreme Court (Constitutional Chamber), Decision No. 2007-7973 (7 June 2007), Whereas I,
Exh. C-0164.

C-Mem. Merits, ] 342.
Supreme Court (Constitutional Chamber), Decision (16 April 2010), Exh. C-0225.
C-Mem. Merits, ] 342.

Political Constitution of the Republic of Costa Rica, Article 48, Exh. C-0013 (“Everyone has the
right to habeas corpus to guarantee personal freedom and integrity, and to writs of amparo to
maintain or restore the enjoyment of the other rights enshrined in this Constitution, as well as
those of a fundamental character established in the international instruments [on] human rights,
[applicable] to the Republic. Both writs shall be within the jurisdiction of the Chamber refemed
to in Article 10.”)

Law on Constitutional Jurisdiction, Law No. 7135 (10 October 1989), Article 29, Exh. C-0016
(“The writ of amparo guarantees the fundamental rights and freedoms referred to by this Law,
except those protected by habeas corpus. The writ may proceed against any provision,
agreement or decision and, in general, against any action, omission or simple material act not
based on a valid administrative act of public officials and public bodies, which has violated,
violates or threatens to violate any of those rights. The writ of amparo shall not only proceed
against arbitrary acts, but also against acts or omissions based on wrongly interpreted or
improperly applied rules.”)
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fundamental and constitutional rights.”3” By contrast, pursuantto Article 49 of the Costa
Rican Constitution, the competence to review the legality of administrative acts lies
exclusively with the contentious-administrative courts.”3 Furthermore, the TCA pointed
to Article 55 of the Law on Constitutional Jurisdiction, pursuant to which “the rejection
of the action for constitutional rights protection (amparo)does not prejudge the liabilities
that the offender may have incurredinto[...].”73° On this basis, the TCA concluded that,
while the dismissal of an amparo action might mean that there is no violation of
constitutional rights, it does not imply that the defendant cannot be held liable on other
grounds.740

The TCAthen reviewed whether the Constitutional Chamber had made findings on the
2008 Concession’s legality. It observed that the Constitutional Chamber had expressly
declined jurisdiction to entertain issues relating to the legality of the Concession.”#!
Hence, the TCA concluded that “[tlhe above shows that the Constitutional Chamber
itself was always aware of its constitutional jurisdiction and never ventured into the
scope of legality when assessing the Crucitas Mining Project, but made its assessment
from the perspective of the violation or not of the fundamental rights, which is what
proceeds in the case of an action for constitutional rights protection (amparo).”742

The TCAfurtherremarked that “the Political Constitution makes an important distinction
between the powers assigned to the Constitutional Jurisdiction and the Contentious-
Administrative Jurisdiction. [...] This distinction within the scope of the competence of
each of the mentioned bodies is what determines the lack of identity between the object
and cause of what is heard by the Constitutional Chamber in the amparos cited and
reviewed by the Contentious-Administrative Court in this proceeding.”’43 Finally, the
TCA explained that its finding was consistent with the Administrative Chamber’s
jurisprudence.’44

737

738

739

740

M4

742

743

744

Contentious Administrative Tribunal, Decision (14 December 2010), pp. 45-46 (English), p. 45
(Spanish), Exh. C-0239.

Political Constitution of the Republic of Costa Rica, Article 49, Exh. R-0269 (“The administrative
[-contentious] jurisdiction is established as a [power] of the [Judicial] Branch to guarantee the
legality of the administrative function of the State, of its institutions and of any other public law
entity. Deviation of power will be a cause for contesting ad ministrative acts. The law will protect,
at least, the subjective rights and legitimate interests of the administered parties.”)

Law on Constitutional Jurisdiction, Law No. 7135 (10 October 1989), Article 55, Exh. C-0016
and Exh. C-0786 (as translated in Exh. C-0239, p. 46 (English)).

Contentious Administrative Tribunal, Decision (14 December 2010), pp. 45-46 (English), p. 45
(Spanish), Exh. C-0239.

Contentious Administrative Tribunal, Decision (14 December 2010), pp. 53 et seq. (English),
pp. 52 et seq. (Spanish), Exh. C-0239.

Contentious Administrative Tribunal, Decision (14 December 2010), p. 54 (English), p. 53
(Spanish), Exh. C-0239.

Contentious Administrative Tribunal, Decision (14 December 2010), p. 46 (English), p. 46
(Spanish), Exh. C-0239.

Contentious Administrative Tribunal, Decision (14 December2010), pp. 50-51 (English),pp. 50-
51 (Spanish), Exh. C-0239.
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On appeal, the Administrative Chamber upheld the TCA'’s decision. It stressed that the
res judicata principle “implies the prohibition to discuss, again, a controversy already
resolved by the competent jurisdictional body [...] [which] requires full coincidence
between the decided controversy and the one subsequently filed.”’#5 The
Administrative Chamber further explained that only decisions of the Constitutiona
Chamber setting a precedent on the interpretation of fundamental rights and
constitutional rules have erga omnes effects.”#® Relying on its own case law, the
Administrative Chamber held that the erga omnes effects of the Constitutiona
Chamber’s decisions did not extend to issues of legality. 747

The Administrative Chamber went on to compare the issues resolved by the TCA with
those resolved by the Constitutional Chamber in the decisions invoked by the
Claimant.”8 It noted in particular that the Constitutional Chamber had declared that
“[the] assess[ment and analysis of] whether a mining concession violates an executive
decree [is not a matter of constitutionality but of legality].””#® On this basis, the
Administrative Chamber rejected Infinito’s objection in the following terms:

Thus, as the Constitutional Chamber did not assess this point as it found
that it was a question of legality, there can be no res judicata or binding
pronouncement on this matter. Now, beyond the reasons given by the TCA
to declare the nullity of the decree of national convenience and public
interest and the change in land use and felling authorization [...], the truth
is that their validity depends on the validity of the concession act [...].
Therefore, in that respect and from this perspective, there can be no res
judicata or binding effect either.”

On this basis, the Tribunal finds that both the TCA and the Administrative Chamber
adequately assessed Industrias Infinito’s res judicata objection on the basis of the
applicable law, and that their reasoning complies with what could be expected fromany
competent judge. As the Claimant’s own experts, Messrs. Hernandez and Rojas, have
explained, the res judicata principle is intended to prevent another court fromissuing a
decision on a matter on which the Constitutional Chamber has already decided.”®! The
TCA’s and the Administrative Chambers’ assessment was directed precisely at
determining whether this was so: after summarizing the parties’ positions and defining

745

746

747

748

749

750

751

Supreme Court (Administrative Chamber), Decision (30 November 2011), Whereas XV, p. 34
(PDF) (English), p. 157 (PDF) (Spanish), Exh. C-0261.

Supreme Court (Administrative Chamber), Decision (30 November2011), Whereas XVI, pp. 35-
36 (PDF) (English), pp. 158-159 (PDF) (Spanish), Exh. C-0261.

Supreme Court (Administrative Chamber), Decision (30 November 2011), Whereas XV|, p. 36
(PDF) (English), p. 159 (PDF) (Spanish), Exh. C-0261.

Supreme Court (Administrative Chamber), Decision (30 November 2011), Whereas XVII, pp.
37-38 (PDF) (English), pp. 162-164 (Spanish), Exh. C-0261.

Supreme Court (Constitutional Chamber), Resolution No. 2010-014009 (24 August 2010),
Whereas V, Exh. R-0028. See also, quote in Supreme Court (Administrative Chamber),
Decision (30 November 2011), p. 38 (PDF) (English), p. 164 (PDF) (Spanish), Exh. C-0261

Supreme Court (Administrative Chamber), Decision (30 November 2011), Whereas XVIII, pp.
164-165 (PDF) (Spanish), Exh. C-0261 (Tribunal translation).

CER-Hernandez-Rojas 1, [ 42, 256.
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the applicable legal standard under Costa Rican law, they reviewed the Constitutiona
Chamber’s Decisions in order to determine whether they had definitively settled the
issue of the 2008 Concession’s validity. They concluded that they had not. As a matter
of procedure, the Tribunal can find no fault with either court’s conduct, nor can it find
their conclusions unreasonable.

In any event, the Tribunal has confirmed foritself thatthe 2011 Administrative Chamber
Decision is not inconsistent with the previous decisions of the Constitutional Chamber
identified by the Claimant in connection with the legality of the 2008 Concession.

The Claimant essentially argues that the Constitutional Chamber held that (i) the 2002
Moratorium did not apply to the Crucitas Project (2002 Constitutional Chamber
Decision); 72 (ii) that the Crucitas Project “could proceed through the EIA approval
process” (2004 Constitutional Chamber Decision, as confirmed by the 2007
Constitutional Chamber Decision);”>® and, (iii) that the Crucitas Project was
“‘environmentally sound, constitutional and lawful, and upheld the exploitation
concession and all of the Project's approvals” (2010 Constitutional Chamber
Decision).”®* The Claimant contends that, by annulling the 2008 Concession because
the 2002 Moratorium was still in force when that Concession was granted, the
Administrative Chamber rendered a decision on matters that the Constitutiond
Chamber had already settled.

The Tribunal cannot agree with the Claimant’s position. The latter’s interpretation of the
Constitutional Chamber’s Decisions is at odds with their plain language.

First, the Constitutional Chamber never determined that the 2002 Moratorium did not
apply to the Crucitas Project:

a. Inits 2002 Decision, the Constitutional Chamber merely found that the 2002
Moratorium did not infringe any of the petitioner’s (or Industrias Infinito’s”%)
constitutional rights because it contained a grandfathering provision to protect
vested rights.”5¢ In other words, the Constitutional Chamber rendered a decision

752

753

754

755

756

C-Mem. Merits, 9§ 342, referring to Supreme Court (Constitutional Chamber), Decision (20
August 2002), Exh. C-0085.

C-Mem. Merits, § 342, referring to Supreme Court (Constitutional Chamber), Decision (24
November 2004), Exh. C-0116; and Supreme Court (Constitutional Chamber), Decision No.
2007-7973 (7 June 2007), Exh. C-0164.

C-Mem. Merits, [ 342 and CER-Hernandez-Rojas 1, |[{] 84-85, referring to Supreme Court
(Constitutional Chamber), Decision (16 April 2010), Exh. C-0225.

While Industrias Infinito was not a party to these proceedings, the Constitutional Chamber
expressly referred to it in its recitals as one of the potentially affected companies. Supreme
Court (Constitutional Chamber), Decision (20 August 2002), Recital 1, Exh. C-0085.

Supreme Court (Constitutional Chamber), Decision (20 August 2002), Sole Whereas, pp. 2-3
(PDF), Exh. C-0085 (‘[...] no fundamental right has been violated — at least not in a direct
manner — by the enactment of the [2002 Moratorium]. While it is true that through this decree
the Executive declares a national moratorium on open-pit gold mining in the national territory for
an undefinedterm (article 1), itis also true that in Transitional provision 1 it expressly establishes
that all ‘rights acquired before the publication of this decree will be respected.”)
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in abstracto as to the constitutionality of the 2002 Moratorium. In any event, the
Constitutional Chamber could not have assessed in 2002 whether the 2002
Moratorium applied to the 2008 Concession, which was granted several years
later.

b. Further, in its August 2010 Decision in response to the Murillo Amparo, the
Constitutional Chamber expressly declined to determine whether the 2002
Moratorium applied to the 2008 Concession, holding that “it is not a constitutiona
matter, but a matter of legality to assess whether a mining concession violates an
executive decree.””57 As aresult, the Constitutional Chamber declined to entertain
the applicant’s claim.”58 It follows that the Constitutional Chamber did not decide
whether the 2008 Concession had been granted in violation of the 2002
Moratorium.

Second, there is no basis to conclude that the Constitutional Chamber found that the
2002 Concession could definitely proceed through the EIA approval process. It is
undisputed that, in its 2004 Decision, the Constitutional Chamber annulled the 2002
Concession because it had been granted without a prior EIA.7%° It is true that the
Constitutional Chamber added that this annulment was “without prejudice to what the
environmental impact assessment may determine,”7%0 which suggests that the
Chamber intended for the Concession to be reinstated if a positive EIA was concluded.
However, even if this was the case, it does not alter the fact that the 2002 Concession
was thereby annulled and deprived of effectiveness.

The Claimant argues that the Constitutional Chamber’s “without prejudice” statement
amounted to a declaration of relative, as opposed to absolute, nullity. It contends that,
as a result, the 2002 Concession could have been cured (convalidada) and could have
continued in place, with a vested right to exploitthe mine despite the 2002 Moratorium.
However, the Constitutional Chamber expressly declined its jurisdiction to specify
whether the nullity of the 2002 Concession was absolute or relative. Indeed, when
Industrias Infinito requested the Constitutional Chamber to clarify its 2004 Decision,
that Chamber (through its 2007 Decision) found that whether the approval of an EIA
could remedy the annulment of the 2002 Concession, or whether the nullity it had
declared was absolute or relative, were matters “not within the jurisdiction of this court’
because they pertained to the legality of an administrative act and were thus of the

757

758

759

760

Supreme Court (Constitutional Chamber), Resolution No. 2010-014009 (24 August 2010),
Whereas V, Exh. R-0028.

Supreme Court (Constitutional Chamber), Resolution No. 2010-014009 (24 August 2010), Exh.
R-0028.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Operative Part, p. 32
(PDF) (English), pp. 66-67 (PDF) (Spanish), Exh. C-0116.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Operative Part, Exh.
C-0116. (The Tribunal notes that it has used the Respondent's English translation at R-Mem.
Jur., 62).
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exclusive competence of the administrative courts.”®! Specifically, the Constitutiona
Chamber stated:

I.- As for determining the nature of the annulment —whether absolute or
relative—of [the 2002 Concession] [...] these are aspects related to the
validity of the administrative decree elements whose content and
transcendence may not and must notbe discussed or determined by this
appeal as it constitutes a matter of administrative nature that exceeds the
competence of this Court. [...] The possibility of restoring the concession
or the impossibility of doing so by virtue of being an absolute or relative
nullity, is not part of the object of the writ of amparo, but rather is an issue
that must be determined in the administrative area or in ordinary
jurisdiction. [...] The decision resolving the amparo, in accordance with its
factual records and applicable legal rules, [does not] contemplate the
determination of the absolute or relative nature of the errors or omissions
contained inthe concession; that determination is notwithin the jurisdiction
of this court, since the possibility of correcting or rectifying a defect of legal
[significance], or the impossibility of doing so, is an issue that must be
resolved in compliance with the definitions and limits contained in ordinary
legislation. The nature of these procedural defects, when applying the
traditional terminology in relation to relative or absolute errors, is that they
are conceptual categories whose application corresponds to the processes
developed before the ordinary jurisdiction. For this reason, this motion is
to be rejected in every respect. "

Third, while in April 2010 the Constitutional Chamber held that the 2008 Concession
did not violate the constitutional right to a healthy environment,”83 it did not declare that
it complied with all legality requirements, as the Claimant contends. Indeed, the
Constitutional Chamber repeatedly stated that it was not competent to rule on the
technical requirements of the EIA, or on whether the Government agencies had
assessed them correctly.”®* The Chamber’s assessment was limited to verifying

761

762

763

764

Supreme Court (Constitutional Chamber), Decision No. 2007-7973 (7 June 2007), Whereas |l
Exh. C-0164.

Supreme Court (Constitutional Chamber), Decision No. 2007-7973 (7 June 2007), Whereas ||,
Exh. C-0164.

Supreme Court (Constitutional Chamber), Decision (16 April 2010), Whereas CXXI, Exh. C-
0225 and R-0096. This finding had one exception, related to the Government’s failure to request
the SENARA’s priorapproval, butit did notannul the concession on this ground. (“The Chamber
[definitely] concludes that a constitutional violation occurs in the case under review with regard
to granting environmental viability without the prior knowledge or approval of the hydrogeological
studies of the entire area of the Crucitas Mining Project from the National Groundwater,
Irrigation, and Drainage Service, without such a declaration, [...] having [had] a nullifying effect
on the Environmental Impact Assessment nor a retroactive effect on the proceedings at the
moment of presenting said assessment, precisely because this body still endorsed them
extemporaneously. Moreover, in accordance with the considerations given in this ruling, the
remaining alleged violations of the law for a healthy and ecologically balanced environment
under the terms outlined by Article 50 of the Political Constitution and constitutional
jurisprudence are dismissed. Therefore, the appeal is partially [upheld], as [ ] provided [to that
effect] [with] the warnings and dispositions in the previous recitals.”)

Supreme Court (Constitutional Chamber), Decision (16 April2010), Whereas XXX, Exh. C-0225
and R-0096 (“[T]his chamber in unanimous form has been emphatic in establishing in repeated
declarations, that it is not a technical instance [with the competence to] determine if the
Environmental Impact Assessment conforms or not to the professional requirements [...] what
is relevant [for] this [court], is that the assessments that our legislation [requires] are carried out
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whether the relevant Government agencies had assessed the Project in accordance
with the relevant procedures, relied on technical evidence and complied with other
relevantrequirements, such as community participation.”%> Once that had been verified,
the Chamber relied on the Government’s technical assessment of the environmentad
risk, and declared itself incompetent to determine if the technical requirements had
been met, noting that any technical infringement should be taken to the appropriate
bodies. 766

765

766

and that once[,] they were [reviewed] by the corresponding off[f]icial technical professionals|,]
the viability or not of the project is determined, [taking into account beforehand] the impacts that
could occur in the environment, [their] valuation, mitigation and compensation.”); Whereas XLIII
(it “[is beyond the scope of competence of this court to] stop[] and assess if the studies have
been carried out properly or if they comply with the necessary information, aspects that should
be settled by the technical instancesthat correspond.”); Whereas LXX (noting in connection with
the risk of water pollution by cyanide that “it is clear that all these aspects were provided by the
company, valued and approved by [SETENA] to validate the Environmental Impact Assessment
and its annexes, and grant the environmental feasibility to the Crucitas Mining Project.”)

Supreme Court (Constitutional Chamber), Decision (16 April 2010), Whereas LIV, Exh. C-0225
and R-0096 (‘[o]nce the corresponding process, including community participation, was
developed, [SETENA] granted environmental viability to the Crucitas mining project, [thereby
considering valid the technical studies that were presented and taking into consideration the
social perception of the activity; in addition, as it has been observed, the technical authorities
have] determined that there would not be any danger or risk to [the survival of] species like the
Yellow Almendro tree and the Green Macaw [which together with the socio-economic benefits
of the activity, caused the administration to approve its development under the commitments
and control mechanisms that were approved.]’) (Tribunal’s translation in brackets); Whereas
LX (“the Court opined that the competent technical entity in this matterf] had knowledge of the
contents of the proposed modification, [of] the applied mechanisms, and the use of explosives,
and the social diffusion which [was given to] these modifications—including the use of
explosives--, all of which [led] [...] the administration to determine that the use of explosives
would not generate a negative impact towards the biological environment, [and for this reason
the] proposal presented by the company under appeal [was approved].”); Whereas LXXII (“it is
evident that the topic of the acid drainage of rocks was considered both in the Environmental
Impact Assessment as in the proposed modification to the project, resulting finally that both
documents were duly validated by the competent administrative authority.”); Whereas LXXV
(“It is clear that the Environmental Impact Assessment did consider the seismicity of the area,
which was not consideredto be afactorbarring the realization of the project because such study
was approved by[SETENA][...] the appellee arrives to the same conclusion already established
in the Environmental Impact Assessment and its approval by SETENA, in the sense that there
would not be an effect of the tailings reservoir orits dam from seismic events in the area.”);
Whereas LXXVIII (“it is clear that the seismic risk in the area of the Crucitas mining project was
considered on the Environmental Impact Assessment and validated by the technical
administration.”); Whereas LXXIX (“there is evidence that the situation of climate change was
considered in environmental studies of the mining project, concluding a minimal impact of this
process during the years of operation of the project; [t]hus, it is inaccurate to claim the lack
thereof and that this factor was not considered by the technical administration.”); Whereas
LXXXI (it is clear that the situation of a possible overflow was considered within the
Environmental Impact Assessment approved by SETENA, where the competent authority in the
matter considered and validated related technical aspects”); Whereas LXXXII (“it is evident that
the situation with regard to a possible involvement of the environmentbefore a break or overflow
of waterfromthe tailings reservoirwas taken into accountin environmental assessments carried
out and thus validated by the authorities under appeal.”).

Supreme Court (Constitutional Chamber), Decision (16 April 2010), Whereas LX, Exh. C-0225
and R-0096 (‘[ijt must be reiterated that the technical knowledge of the applications and
[requests such as those hereby indicated, belong to technical entities in the administration] so
if relevant bodies have shed their scientificjudgment on the matter, [...]is beyond the jurisdiction
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The Chamber adopted a similar standard of assessment for the decree of national
convenience, %" which was one of the requirements for the granting of the Concession.
As to the Chamber’s discussion of the change of land use and felling authorization, the
ultimate purpose of the Chamber’'s assessment was to determine whether the
authorization had been arbitrary, not whether it had reached the right conclusions.”68

As a result, the Tribunal cannot agree with the Claimants’ experts, Messrs. Hernandez
and Rojas, when they assert that “[t]his judgment[...] established that the Crucitas Mine
exploitation concession was fully compliant with the law, both from the legal and from
the constitutional point of view.”7%° The Constitutional Chamber expressly limited its
competence to determining whether the Crucitas Project was constitutional. It is true
that, to do so, it had to assess whether Industrias Infinito and the Government had
complied with the relevant procedures and whether the decisions of the governmenta
agencies were based on evidence. However, it carried out a prima facie assessment,
which relied on the Government’'s technical appreciation of that evidence. The
Chamber did not attempt — and indeed, explicitly refused — to decide if the technical
criteriarequired by law had been fulfilled.

767

768

769

of the [c]onstitutional [c]ourts, [to discuss whether such] criterion is [consonant with the also]
technical nature [of] the factors taken into account by the ad ministration for issuing its [ruling].
Consequently, if those interested consider that there exists an inconformity in this respect, they
[should start the] appropriate actions before the corresponding bodies.”) (Tribunal’s translation
in bracketed portions).

Supreme Court (Constitutional Chamber), Decision (16 April 2010), Whereas CllI, Exh. C-0225
and R-0096 (“the Chamber observes that the referenced decree does, in fact, demonstrate the
execution of a previous [work] that allowed the administration to determine the existence of
socio-economic benefits outweighing the eventual environmental costs. The administration
arrived at this determination by utilizing the technical instruments established and available for
this purpose, instruments that were required, presented, and valued by the relevant agencies
within their scope of technical competence—Directorate of Geology and Mines and SETENA—
[and this being a determination of] technical nature [the chamber] is faced with an issue of
ordinary legality already defined by the competent authorities in each case.”); Whereas CIV (“the
Chamber concludes that decree 34801 is duly substantiated and complies with demonstrating
that at the administrative [level] the cost-benefit analysis procedure was completed, whose
result is explained in the decree in question, by which contrary to that which is alleged by the
petitioners, an objective scientific-technical basis does exist to establish the specified benefits
that the project’s implementation will [generate].”)

Supreme Court (Constitutional Chamber), Decision (16 April 2010), Whereas XLVII, Exh. C-
0225 and R-0096 (“the respondent administration authorized the change of land use and the
cutting of the almendro trees, after carrying outthe necessary administrative process, which .. ]
considered [both] the technical demonstration of the impact of the cutting to be done, [and] the
Declaration of National Convenience of the project to be executed. Once these requirements
where completed, the administration authorized the posed request, for which [it] must be
discarded [that such] administrative decision is arbitrary, [...], the administration took the
[precautions] necessary to ensure that the proposed did not impactin a negative way the
environment.”) (emphasis added); Whereas CXVI (“the ruling [...] through which the change of
land use is authorized, is far from being an arbitrary decision, since for its issuance it relied on
the decree [declaring] the project to be of national convenience, and the certification of types of
tree that would be affected with the change of land use.”)

CER-Hernandez-Rojas 1, { 102.
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It is also true that the Constitutional Chamber made several findings of fact with respect
to the Project’s environmental viability.””® While the Tribunal fails to understand the
purpose of the Constitutional Chamber doing so, itremains that the latter left the validity
of the 2008 Concession open, and expressly noted that allegations of non-conformity
should be broughtto the relevant authorities, namely, the administrative courts. Be this
as it may, the Administrative Chamber did not confirm the TCA’s findings on
environmental viability; it limited itself to assessing whether the 2008 Concession was
valid in light of the 2002 Moratorium. 771

In conclusion, the Tribunal does not find that the 2011 Administrative Chamber
Decision was inconsistent with previous rulings of the Constitutional Chamber.

(i) Is the Costa Rican Judicial System Structurally Flawed?

The Claimant argues that the Costa Rican judicial systemis structurally flawed because
it does not provide any “mechanism to resolve the Administrative Chamber’s failure to
respect constitutional cosa juzgada.”’’? Its argument has two prongs. First, the
Claimant argues that, unlike other judicial systems, in Costa Rica there is no body
responsible for resolving inconsistencies between the decisions by the different

770

771

772

Supreme Court (Constitutional Chamber), Decision (16 April 2010), Whereas LXXX, Exh. C-
0225 and R-0096 (“So, this technical consideration, as well as the limited impact that climate
change would have on the project area during its execution and closing phase determines that
it should mitigate significantly the concern that was raised at the hearing on this aspect because
according to this, the technical studies determine that the risk for the Mining Project is minimum,
and withit, removing the given risk of drainage acid with [due to] the climate change.”); Whereas
LXXXIV (“So, taking into account the evaluations contained in the Environmental Impact
Assessment, aswell as those indicated in other technical documents provided, there is evidence
that the risk of rupture of the dam of the tailings reservoir or overflow of the same reservoir is
minimal, and would have a limited effect on the terrestrial and water environment. In any case,
they would be temporary and reversible. In this sense, [no] constitutional violation is [found] with
respect to the assessment carried out.”); Whereas LXXXVI (“[T]he technical test attached to the
record is highly favorable to the use of the system reported by the appellee to the treatment and
disposal of cyanide, as well as to the management and safety plans that will be implemented to
prevent acid drainage of rocks as that feared [by the appellants due to] accidents or as the
product of seismic events. [The coincidence] to and complementarily of the concerned reports,
[allows] the Chamber|[...] to conclude that handling the cyanide in the foreseen manner will
certainly substantially lower the contamination risk by cyanide, both on the aquifer and in
general, because technically it has been shown that cyanide will be destroyed and propery
removed from the sterile material.”); Whereas CV ("To conclude [...] the Chamber establishes
that the survival of the yellow almendro tree is ensured, as the authorized felling has no negative
determin[ing] impact for the population of this species, nor is it barred due to its absent relation
to nesting and breeding sites for the great green macaw.”); CVI (“Furthermore, it has been
demonstrated that this almendro tree felling is not categorized as certain threat to the existence
and survival of the great green macaw, since it has been proved that the bird does not nestin
those trees which were authorized to fell, butrather it only arrives to the Crucitas area during
non-breeding seasons and when the almendro tree does not bear fruit, by which in this season
its food supply comes from the fruit of more than thirty varieties of trees in the area.”)

RER-Ledn 1, 91 285-286; Supreme Court (Administrative Chamber), Decision (30 November
2011), Whereas LI, p. 243 (PDF) (Spanish), p. 79 (PDF) (English); Whereas LX, p. 257 (PDF)
(Spanish), p. 86 (PDF) (English), Exh. C-0261.

C-CM Jur., 401.
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Chambers of the Supreme Court.””3 Second, it contends that the only available remedy
to address conflicting decisions — an action for unconstitutionality — was ineffective.”7#
The Claimant explains that it challenged the TCA’s interpretation of the constitutiona
principle of res judicata before the Constitutional Chamber but that such Chamber
dismissed the challenge on admissibility grounds.”’5 As aresult, Industrias Infinito had
no remedies left to seek the resolution of the inconsistencies between the 2011
Administrative Chamber Decision and the Constitutional Chamber’s prior Decisions.

Forthe Claimant, the lack of such a remedy amounts to a denial of justice. The Tribuna
does not share this view for the following reasons.

First, the premise of the Claimant’s argument has failed. As discussed above, the 2011
Administrative Chamber Decision is not in conflict with any decision by the
Constitutional Chamber. In particular, the Constitutional Chamber only ruled on the
Crucitas Project’s constitutionality; it did not rule on the 2008 Concession’s legality or
on the applicability of the 2002 Moratorium to that Concession. Hence, there is no
conflict of decisions that requiresresolutions.

Second, leaving aside that first reason, the record shows that such jurisdictiona
conflicts are unlikely to arise. As Dr. Ledn, who was the President of the Administrative
Chamber in 2010 and 2011, explains, the Constitutional Chamber has no jurisdiction
over the legality of administrative acts under the Constitution and the Law on
Constitutional Jurisdiction.”6 This is consistent with the TCA’s and the Administrative
Chamber’s reasoning in their respective 2010 and 2011 Decisions. It is also in
conformity to the Constitutional Chamber’s repeated assertions that it was not
competent to determine matters of legality, as discussed in the preceding section.

The Tribunal is aware that Dr. Calzada, who was the President of the Constitutiond
Chamber between 2008 and 2012, has testified that the Constitutional Chamber has
the power to define its own jurisdiction and may thus decide to address matters of
legality that are relevant to determining whether there has been a violation of a
constitutional right.””” Dr. Calzada referred to this as a “gray [sic] area” (zona limitrofe)
that may giverise to ajurisdictional conflict. 7”8 While this may be so, the Tribunal cannot
fail to notice that Dr. Calzada presided the Constitutional Chamber when it issued the
April 2010 Decision, where the Chamber repeatedly stated that it was not competent
to rule on technical matters, which it characterized as “asuntofs] de legalidad ordinaria’
(matters of ordinary legality).””® The Tribunal thus concludes that a jurisdictional conflict
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could only arise, if at all, in the event that the Constitutional Chamber, when exercising
its power to define its own jurisdiction, were to determine that it must rule on a matter
of legality in order to decide on the breach of a constitutional right.

Third, in the rare event that such a jurisdictional conflict might arise, the Tribunal is not
convinced that the Costa Rican judicial system would not provide a mechanism to
resolveit. As Dr. Ledn explains, a party may file an action against jurisprudence (accion
contra la jurisprudencia) if it considers that a court decision is unconstitutional.”8°
Indeed, Dr. Calzada cites a decision of the Constitutional Chamber in which it declared
that a ruling by the TCA had violated constitutional cosa juzgada.®’

However, pursuant to Articles 75 and 77 of the Law on Constitutional Jurisdiction, this
action must relate to an ongoing proceeding to be admissible;”82 the Constitutiona
Chamber cannot enjoin a proceeding that has already been completed by another
Chamber of the Supreme Court.”8 According to Dr. Ledn, “[tihe Constitutiona
Chamber can only undertake the action of unconstitutionality against a jurisprudentia
line (or a law), when it is a reasonable means to protect the right or interest that is
considered as injured. For the ruling of the Constitutional Chamber to be useful and
applicable to the [underlying proceeding], it is necessary that [the latter] has not been
resolved.” 784

Here, Industrias Infinito filed its action of unconstitutionality on 11 November 2011,
while the proceedings before the Administrative Chamber were still pending. However,
the Administrative Chamber ruled on the challenge against the 2010 TCA Decision on
30 November 2011. As the underlying proceeding had therefore been resolved, the
Constitutional Chamber could no longer rule on the matter and thus considered it
inadmissible.”® The Court reasoned as follows:

It must be emphasized that in this case, [the discussion in the jurisdictional
context has been exhausted]. That is to say, a firm [judgment] was
[rendered] [and therefore] it was [legally] impossible [for] an action of
unconstitutionality [to develop], in some context, its incidental role. If this
was [decided] on [the] substance, this would not affect at all the legal
relations regulated by the [decision] of the contentious administrative
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CER1-Calzada 1, 9 99, Supreme Court (Constitutional Chamber), Decision No. 2014-128-25 (6
August 2014), Whereas IX, p. 42 (PDF) (Spanish), p. 4 (PDF) (English), Exh. C-0415
(“Additionally, it must be noted that the position taken in the administrative decision regarding
the environmental viability was repeated and upheld by the judgment in the report submitted to
this Chamber on [the] occasion [of this amparo]. Thus the situation, without doubt, in the opinion
of the Constitutional Chamber, constitutes a clear violation of the fundamental [right to the]
authority of cosa juzgada.”)

Law on Constitutional Jurisdiction, Law No. 7135 (10 October 1989), Articles 75 and 77, Exh.
C-0016.

RER-Leon 1, 1191 319-320.
RER-Le6n 1, 9] 323.
Supreme Court (Constitutional Chamber), Decision (19 June 2013), Exh. C-0283.
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[tribunal] and the basic sense of this procedural instrument would be
lost. ™

The Claimant’s experts, Messrs. Hernandez and Rojas do not object to Dr. Ledn’s
interpretation of the Law on Constitutional Jurisdiction or to the 2013 Constitutiona
Chamber Decision. Rather, they argue that “[t}he Administrative Chamber, knowing that
Industrias Infinito S.A., would bring the unconstitutionality action against its
jurisprudence alleging cosa juzgada of the judgments of the Constitutional Chamber as
the communication that initiated the proceeding alleged this unconstitutionality,
hastened to resolve the appeal so that the action was left without procedural support
and the Constitutional Chamber was forced to, as was done, reject the action for lack
of a procedural mechanism. With it, it avoided that the Chamber could annul its prior
jurisprudence on the matter and would necessarily be forced to annul the judgment of
the Contentious Administrative Tribunal.”78”

However, the Claimant has adduced no evidentiary supportforthese statements. There
is nothing on record (otherthan Messrs. Hernandez and Rojas’s report) indicating that
the Administrative Chamber intentionally hastened to issue its Decision for the sole
purpose of rendering Industrias Infinito’s unconstitutionality action ineffective.

The Tribunal thus concludes that there is a mechanism to resolve conflicts of
competence between the Constitutional Chamber and administrative courts which must
be exercised while the administrative proceedings are ongoing. This necessarily
implies that an injured party cannot challenge the unconstitutionality of a decision of
the Administrative Chamber because, as it is the highest administrative court, the
matter will be closed by the time it has ruled on a matter. The question thus arises
whether this limitation to the conflict resolution mechanism constitutes a denial of
justice. For the reasons set out below, the Tribunal does not consider that it does.

Fourth and finally, the Tribunal finds that the lack of a specific body responsible for
resolving conflicts of jurisdiction between the Supreme Court’s chambers cannot by
itself amount to a denial of justice.

Citing Paulsson, the Claimant argues that “this lack of a ‘reasonably available national
mechanism to correct the challenged action’ is a systemic failure of Costa Rica’s legal
system.””8 However, Paulsson’s full statement (“[ijnternational law attaches state
responsibility for judicial action only if it is shown that there was no reasonably available
national mechanism to correct the challenged action” 789) relates to the requirement of
exhaustion of local remedies, which is a different matter. Paulsson did not affirm, as
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Supreme Court (Constitutional Chamber), Decision (19 June 2013), Whereas lll, Exh, C-0283
(Tribunal’s translationin brackets).

CER-Hernandez-Rojas 1, { 115.

C-Rej. Jur., 319, citing J. Paulsson, Denial of Justice in International Law (Oxford University
Press, 2005), p. 100, Exh. CL-0205.

J. Paulsson, Denial of Justice in International Law (Oxford University Press, 2005), p. 100, Exh.
CL-0205.
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the Claimant suggests, that the absence of a court similar to the French Tribunal des
conflits amounts to a denial of justice.

The Claimant also relies on Dan Cake to submit that a denial of justice can occur when
“[tIhe absence of any reasonably available further recourse against the Court order is
such that, in the circumstances of this case, the breakdown must be treated as
‘systemic’.””?0 The Dan Cake tribunal indeed reached this conclusion after having
identified two fundamental flaws in Hungary’s judicial system. First, the local bankruptcy
court refused without proper justification to convene a composition hearing (through
which the investor could have sought to reach a settlement with its creditors). Second,
Hungary’s judicial system provided no means to appeal the bankruptcy court’s order.”
This decision cannot be applied by analogy in the present case, where the Claimant
had access to an appeal (more specifically, to a recurso de casacion or annulment
action) before the Administrative Chamber of the Supreme Court.

In the Tribunal’s view, only a lack of remedy within the host State’s judicial system that
deprives an investor from a fair opportunity to plead its case or implies that access to
justice is virtually non-existent would amount to a denial of justice. That is not the case
here. As discussed in the preceding section, Industrias Infinito raised the res judicata
objection before the TCA and then again before the Administrative Chamber and both
courts considered it. Even in the absence of a court such as the French Tribunal des
conflicts, the Respondent’s judicial system provided the Claimant with several
instances and remedies to address the alleged jurisdictional conflict.

The Tribunal’s conclusionis in line with the decision in Philip Morris, where the tribuna
held that the lack of a mechanism for resolving conflicts betweenthe administrative and
civil courts did not amount to a denial of justice: 792

In the Tribunal’s view, it is unusual that the Uruguayan judicial system
separates out the mechanisms of review in this way, without any system
for resolving corflicts of reasoning. The Tribunal believes, however, that it
would not be appropriate to find a denial of justice because of this
discrepancy. The Claimants were able to have their day (or days) in cout,
and there was an available judicial body with jurisdiction to hear their
challenge to the 80/80 Regulation and which gave a properly reasoned
decision. The fact that there is no further recourse from the TCA decision,
which did not follow the reasoning of the SCJ, seems to be a quirk of the
judicial system.

Consequently, the Tribunal comes to the conclusion that the Respondent committed
no procedural denial of justice.
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C-Reply Merits, [ 627, citing Dan Cake, | 154, Exh. CL-0031.
Dan Cake, 1] 54, 55, 150, Exh. CL-0031.

Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental
Republic of Uruguay, ICSID Case No. ARB/10/7, Award, 8 July 2016 (“Philip Morris”), g 527,
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(iii) Has There Been a Breach of Due Process?

Before moving to the Claimant’s substantive denial of justice argument, the Tribund
notes that, in its arguments on expropriation, the Claimant has suggested that in the
TCA proceedings it did not have the opportunity to fully defend itself with respect to the
arguments relating to the applicability of the 2002 Moratorium.”®® Specifically, the
Claimant alleges that the application of the 2002 Moratoriumwas not part of the original
complaint brought by APREFLOFAS and was only incorporated at a later stage. As a
result, Industrias Infinito could notrespond to this issue in writing and was thus “denied
its greatest opportunity to address the application of the moratorium in detail.””®* The
Claimant argues that “[t]his lack of procedural fairness was not cured before the
Administrative Chamber, given that the Administrative Chamber proceeding was an
appeal rather than a hearing at first instance.””®> While the Claimant has raised this
argument as part of its expropriation claim and has not expressly argued that this
amounts to a denial of justice, as it relates to an alleged procedural unfairness, the
Tribunal will address it here.

For the Tribunal, the Claimant has not established that the TCA or the Administrative
Chamber have breached any rule of due process.”® The Claimant has not explained
how the TCA departed from Costa Rican procedural law, nor has it proved that it had
no opportunity to make submissions on this matter. To the contrary, the record suggests
that Industrias Infinito was aware of this argument prior to the hearing as it already
asserted that the 2002 Moratorium was not applicable to it in its Answer to
APREFLOFAS’ petition before the TCA.™"

In any event, any failure by the TCA to comply with due process would have occurred
before the cut-off date and the Tribunal would have no jurisdiction overit. The relevant
question is whether the Administrative Chamber failed to remedy this alleged breach
of due process. In the Tribunal’s view, such a failure is not established. In fact, the
record shows that Industrias Infinito made comprehensive submissions on the
applicability of the 2002 Moratorium in front of the Administrative Chamber, 7% which
the Chamber addressed in its Decision.79°
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While the Tribunal’s analysis focuses onthe 2011 Administrative Chamber Decision, it finds that
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Claimant.

Industrias Infinito, Answer to Jorge Lobo's Request for Annulment (23 August 2010), p. 35, Exh.
R-0030.
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On this basis, the Tribunal finds that the Claimant has not established a procedurd
breach by the TCA or the Administrative Chamber that could amount to a denial of
justice in relation to the application of the 2002 Moratorium.

C. Did the Respondent Commit a Substantive Denial of Justice?

The Claimant submits that the 2011 Administrative Chamber Decision amounts to a
substantive denial of justice because the court applied the 2002 Moratorium to the
Crucitas Project in violation of Costa Rican law.8%° Relying on the expert report of
Messrs. Hernandez and Rojas, the Claimant argues that the 2011 Administrative
Chamber Decision is contrary to Costa Rican law because: 8

a. Costa Rica’s Constitution prohibits the retroactive application of laws to investors
with acquired rights.

b. Onits face, the 2002 Moratorium did not apply to Industrias Infinito’s rights, which
were acquired before the Moratorium was decreed, as the Constitutional Chamber
confirmed in 2002 and 2010.

c. The 2004 Constitutional Chamber Decision annulled the 2002 Concession on a
relative, rather than absolute basis, “without prejudice to the findings of the
Environmental Impact Study,” which meant that Industrias Infinito’s acquired rights
had not been extinguished.

d. The application of the 2002 Moratoriumwas contrary to binding decisions of the
Constitutional Chamber, and thus violated the principles of cosa juzgada and erga
omnes effects.

Relying on Arif, Azinian and Oostergetel, the Claimant submits that the Administrative
Chamber’s cancellation of the 2008 Concession when Industrias Infinito had vested
rights within the meaning of the Mining Code is “an inappropriate and egregious
misapplication of Costa Rican law” that amounts to a denial of justice.8%2

The Respondent disputes that there has been a substantive denial of justice. It argues
that the Administrative Chamber “correctly determined that [Industrias Infinito] did not
have vested rights that would be protected under the Grandfathering Provision of the
2002 Moratorium.”83 The Administrative Chamber found that the 2004 Constitutiona
Chamber Decision annulled the 2002 Concession with retroactive effects (annulment
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C-CM Jur., T 410. See, in the same vein, CER-Hernandez-Rojas 1, ] 199-212; CER-
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C-CM Jur., 1408; Arif, | 442, Exh. CL-0014; Azinian, ][ 103, Exh. CL-0017; Oostergetel, §| 274,
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ab initio), and that Industrias Infinito “did not have an automatic right to an exploitation
concession by virtue of the exploration permit that it held at one point.”804

The Respondent stresses that the Claimant is not challenging the conduct,
independence or good faith of the Costa Rican courts; it is merely in disagreement with
the administrative courts’ decisions.8% According to the Respondent, “[jJust because
the Claimant does not agree that the 2011 Administrative Chamber should have
reached its decision does not make the decision a denial of justice.”8% The Respondent
concludes that “[t]he Claimant’s claims are so far from meeting the threshold for a
substantive denial of justice that they can be properly described as frivolous.”8%7

For the following reasons, the Tribunal is of the opinion that the Respondent has not
engaged in a substantive denial of justice.

First, as was discussed above, the Constitutional Chamber made no definitive findings
on the applicability of the 2002 Moratorium to the Crucitas Project. In its 2002 Decision,
the Constitutional Chamber merely stated that the 2002 Moratorium was not
unconstitutional because it contained a grandfathering provision; in its 2004 Decision,
it did not discuss the applicability of the 2002 Moratoriumto the Crucitas Project, and
in its August 2010 Decision, it declined to determine whether the 2002 Moratorium
applied to the 2008 Concession.8% The TCA was thus the first judicial authority to rule
on this matter. There can be thus no breach of the principles of cosa juzgada and erga
omnes effects in this respect.

Second, after carefully reviewing the 2010 TCA Decision and the 2011 Administrative
Chamber Decision, the Tribunal cannot conclude that these courts applied Costa Rican
law incorrectly. The 2010 TCA Decision, which the 2011 Administrative Chamber
Decision confirmed and made irreversible, devoted five pages to the Government’s
failure to apply the 2002 Moratorium to the Crucitas Project. % Relying on Article 13 of
the General Law of Public Administration, 810 the TCA explained that under the principle
of non-derogability of rules (principio de inderogabilidad singular de la norma) “the
public authority cannot issue resolutions for a specific case whose contents ignore or
do not apply what the same public authority had previously decided to the contrary in a
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Contentious Administrative Tribunal, Decision (14 December 2010), Whereas XI, p. 63
(English), p. 63 (Spanish), Exh. C-0239.

General Law of Public Administration, Law No. 6227 (5 February 1978), Article 13, Exh. C-0014
(1. The Administration will be subject, in general, to all the written and unwritten rules of the
administrative system, and to the private law supplementary thereof, without being able to repeal
or not apply them for specific cases. 2. The previous rule will also be applied in relation to the
regulations, whether they come from the same authority, whether they come from a higher or
lower competent authority.”) (Tribunal translation)
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general act.”®" The TCA further noted that, in accordance with the 2002 Moratorium
Decree’s First Transitory Provision, all procedures related to open-pit gold exploration
and exploitation pending before the DGM and the SETENA would be suspended, and
all rights acquired before the publication of that decree would be respected. The TCA
also noted that the 2002 Moratorium was lifted on 4 June 2008, and was thus in place
from June 2002 to June 2008. &

The TCA then found that the 2002 Concession had been annulled by the Constitutiona
Chamber in 2004. In the TCA’s opinion, this nullity was absolute and applied ab initio.
With the Constitutional Chamber’s declaration of nullity, Industrias Infinito’s right to the
exploitation concession thus disappeared. Hence, when in April 2008, the Govemment
decided to “convert” Industrias Infinito’s concession, the latter had no vested rights.
Accordingly, the TCA concluded that the approval of the EIA, the approval of the
changes to the Project, and the granting of the 2008 Concession (all of which had
occurred while the 2002 Moratoriumwas in force) had violated the principle of non-
derogability of rules and were thus null and void. &

The TCA dismissed Industrias Infinito’s argument that an exploration permit
automatically grants the permit holder the right to an exploitation concession. It held
that, under a systematic interpretation of the Mining Code, the right to explore is
different and independent from the rightto exploit. Pursuant to Articles 23(b) and 26 of
the Mining Code, an exploitation concession will only be granted to an exploration
permit holder if the requirements listed in Articles 8 and 9 of the Regulation to the Mining
Code are fulfilled.8'* The TCA therefore found that Industrias Infinito’s submission that
it had acquired exploitation rights as an exploration permit holder was “absolutely
unfounded and, in addition, [it] d[id] not conform to reality.”8'> Accordingly, the TCA
concluded that Industrias Infinito had no acquired right within the meaning of the Mining
Code when it applied to validate its concession on 30 May 2007.

The TCA further considered that the conversion of the 2002 Concession had been
unlawful, inter alia because such mechanism could not apply to acts which had been
declared null and void by a court, as was the case here, because such a declaration
implies that the act has been eliminated from the legal system. It also found that it did
not follow from the Constitutional Chamber’s “without prejudice” statement that such
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Contentious Administrative Tribunal, Decision (14 December 2010), Whereas Xl, p. 64
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155



500.

501.

502.

court regarded the nullity as relative, or that the 2002 Concession could be
converted.®16

Finally, as discussed in the preceding section, the TCA assessed and rejected
Industrias Infinito’s resjudicata objection. When discussing the applicability of the 2002
Moratorium, the TCA once again stressed that the Constitutional Chamber had
expressly referred the application of the 2002 Moratorium and the conversion of the
concession to the administrative courts, which were the competent authorities to
resolve these matters.817

The Administrative Chamber confirmed the TCA’s reasoning in this respect. It
undertook an in-depth analysis of the applicability of the 2002 Moratorium to the
Crucitas Project, focusing on the principle of non-derogability of rules, and concluded
that (i) an exploration permit does not automatically ensure its holder that it will be
granted an exploitation concession, which is subject to different and separate
requirements; (ii) Industrias Infinito had no vested right to exploit the Crucitas mine
following the annulment of the 2002 Concession, and (iii) the mechanism of conversion
was not applicable in this case, and in any event the conversion would have been
effective ex nunc, i.e., as of the date of the conversion. The Administrative Chamber
also noted that the 2002 Moratorium had been in effect from 12 June 2002 until 4 June
2008. Accordingly, the entire administrative process that led to the granting of the 2008
Concession, as well as the actual grant of that Concession, was in violation of the 2002
Moratorium and of the principle of non-derogability of rules.8'® As this was the crucial
element upon which the validity of the Concession depended, the Administrative
Chamber considered that it did not need to address the remaining challenges against
the TCA’s decision.?1®

When assessing a claim for denial of justice, the Tribunal’s analysis must focus on the
judgment of the court ruling on the last remedy, i.e., the Administrative Chamber
Decision. Having assessed that decision, the Tribunal cannot discern the existence of
a substantive denial of justice. The 2011 Administrative Chamber Decision was
premised on Costa Rican law and reasoned. While the Administrative Chamber’s
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Supreme Court (Administrative Chamber), Decision (30 November 2011), Whereas LIII-LX, pp.
243-257 (PDF) (Spanish), pp. 79-86 (PDF) (English), Exh. C-0261 (“it is clear that from the time
the concession was annulled in 2004, it imposed a suspension of all administrative procedures
subsequently initiated by IISA for the purpose of obtaining the exploitation concession.
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process forward] until the issuance of Act R-217-2008-MINAE on 3pm on April 21, 2008,
applying the conversion of the Act that originally approved the concession. With this procedure,
the Public Administration breached the provisions of the transitory provision and, therefore, also
the singular non-derogability principle of the regulation or Rule [...].")
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reasons and conclusions could be characterized as formalistic, there was no
misapplication of domestic law. As discussed above, the Administrative Chamber did
not violate res judicata in respect of the applicability of the 2002 Moratorium or the
validity of the Concession, because the Constitutional Court had not adjudged these
matters.

Moreover, contrary to the Claimant’s contention, the Administrative Chamber did not
apply the 2002 Moratoriumretroactively. While the 2002 Moratoriumhad been repealed
when the 2008 Concession was granted, that repeal had not yet come into effect.

Industrias Infinito’s argument was that it owned a vested right that was protected from
the application of the 2002 Moratorium. The Administrative Chamber addressed this
argument and concluded that Industrias Infinito did not own a vested right on the date
when the 2002 Moratorium came into force, and thus could not be validly granted an
exploitation concession while the 2002 Moratorium was in effect.

In conclusion, the Tribunal is not persuaded that the Administrative Chamber incurred
in a substantive denial of justice.

(ii) Did the Respondent Otherwise Breach the FET Standard?

The Tribunal now turns to whether the Respondent has treated the Claimant’s
investments unfairly and inequitably through conduct that does not amount to a denial
of justice.

The Claimant submits that the “combined effect’ of four of the challenged measures
(i.e., the 2011 Administrative Chamber Decision, the 2011 Legislative Mining Ban, the
2012 MINAET Resolution and the 2013 Constitutional Chamber Decision), together
with “the Government’s choice not to allow the project to proceed, violated the FET
standard by breaching Infinito’s legitimate expectations, failing to treat Infinito's
investment in a consistent, predictable manner, and treating Infinito arbitrarily because
the foundational measure served no rational purpose.”80 The Claimant also argues
that, through the 2015 TCA Damages Decision and the proceedings reinitiated
thereafter the Respondent has continued to breach FET .82

To assess whether the challenged measures were unfair and inequitable, the Tribunal
must review the facts that led to those measures. Pursuant to Article XlI(3)(c) of the
BIT, claims for breaches and damage in respect of which the Claimant had actual or
constructive knowledge prior to 6 February 2011 are time-barred. However, to
understand the context and reasoning of the challenged measures (of which three are
judicial decisions that by nature rely on prior facts to reach their conclusions), the
Tribunal must assess all of the facts that led to the challenged measures. A majority of
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the Tribunal has also determined that claims related to the annulment of the
Concession by the Administrative Chamber on 30 November 2011 are not time-barred.

As discussed in Section V.D.3.b(ii)a supra, the Claimant’s FET claim has two main
elements, one related to the loss of the Concession (a) and another premised on the
impossibility to reinitiate the process after the 2011 Legislative Mining Ban (b). A third
element relates to the 2015 TCA Damages decision and the proceedings that have
been reinitiated thereafter (c), as discussed in Section V.D.3.b(vi) supra. The Tribuna
will address these elements in turn.

a. Did the Respondent Treat the Claimant Unfairly and Inequitably
in Relation to the Loss of the Concession?

Infinito’s FET claim in relation to the loss of the Concession has three prongs. It
contends that the Respondent breached its legitimate expectations, failed to treat it
consistently and predictably, and acted in an arbitrary manner.

In terms of legitimate expectations, the Claimant argues that “[w]hen the Government’s
conduct is considered as a whole, it is clear that Infinito had an objectively reasonable
legitimate expectation that it would be able to proceed with the Crucitas project in
accordance with the Mining Code, which contained no moratorium at the time of
investment.”®2 The Claimant has grounded this expectation on two elements: (i) the
legal framework (and in particular the Mining Code) in force when it made its initial
investment and (ii) the Government’s conduct, which supported this expectation by
making efforts to advance the Project.

With respect to the legal framework, the Claimant submits that it invested in reliance
on the clear provisions of the Mining Code, pursuant to which an exploration permit
holder would have the right to obtain an exploitation concession, provided it had
discovered an exploitable deposit. The Claimant contends that this mechanism was
established specifically to attract foreign investors such as itself,82% and constituted the
quid pro quo upon which the granting of the exploitation concession was based.824
Based on this “clear legal framework”, the Claimant asserts that:

a. “[Wjlhen Industrias Infinito obtained an exploration permit in January 1996, it
legitimately expected to be able to conduct exploration work to search for mineras
in the Crucitas project area and to receive an exploitation concession for the
Crucitas project area once it proved the existence of deposits within the Crucitas
project area.”825

b. It also “legitimately expected that its rights could not be taken away except in
accordance with the legal framework set out in the Mining Code then in effect,”

822

823

824

825

C-Reply Merits, ] 561.
C-Reply Merits, 9] 564.
Tr. Merits Day 1 (ENG), 17:6-18:3, 19:19-20:1, 50:21-51:3; 51:13-18 (Mr. Terry).
C-Mem. Merits, [ 307.
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arguing that “[i]t would not have invested in the project if its right to an exploitation
concession and the exploitation concession itself could be arbitrarily revoked at
any time by the application of a moratorium on open-pit mining.”826 The Claimant
notes in this respect that the Costa Rican Constitution provides that “[n]o law shall
have retroactive effectin prejudice to any person, or to his acquired patrimonial
rights or to any consolidated legal situations.”827

For the following reasons, the Tribunal does not consider that the Respondents
conduct should be assessed under the prism of legitimate expectations.

First, as a matter of fact, Industrias Infinito was granted an exploitation concession in
accordance with the Mining Code, not once, but twice. The problem was not the
Government’s refusal to grant this concession; it was that, in both instances, the Costa
Rican courts found that concession to be flawed, and therefore annulled it. The
Claimant’s first expectation is therefore moot.

Second, the Tribunal is not convinced that the Claimant’s second expectation qualifies
as “legitimate”, as this term is understood in international investment law. Investment
tribunals have consistently held that, to be protected under the FET standard, the
expectation must have arisen froma specific assurance, commitment or representation
given by the State on which the investor relied to make its investment. 828

Here, the Claimant has not been able to identify any specific assurances that it would
be allowed to proceed with the Crucitas Project. In particular, it received no specific
assurances that “[a]bsent any of the specific grounds set out in the Mining Code, and
absent compliance with the associated annulment or cancellation process, an
exploitation concession could not be annulled or cancelled.”82° Indeed, none of the
facts alleged by the Claimant amount to specific assurances from the Government that
Industrias Infinito would be able to operate the Crucitas Project, that the 2002
Moratoriumdid not apply toit, or that the concession could not be cancelled or annulled
other than on the grounds setoutin the Mining Code. In addition, many of the facts that
the Claimant invokes as assurances occurred after its initial investment. Specifically:

826

827

828

829

C-Mem. Merits, [ 310.
Political Constitution of the Republic of Costa Rica, Article 34, Exh. C-0013.

See, inter alia, Duke Energy Electroquil Partners & Electroquil S.A. v. Republic of Ecuador,
ICSID Case No. ARB/04/19, Award, 18 August 2008 (“Duke”), | 340, Exh. CL-0033; Marvin
Roy Feldman Karpa v. United Mexican States, ICSID Case No. ARB(AF)/99/1, Award, 16
December 2002 (“Feldman”), [ 148-149, Exh. CL-0038; Frontier Petroleumn, § 287, Exh. CL-
0039; Cargill, Incorporated v. Republic of Poland, ICSID Case No. ARB(AF)/04/2, Award, 5
March 2008 (“Cargill Poland’), | 490, Exh. RL-0226; E/ Paso, || 375-379, Exh. CL-0035;
White Industries Australia Limited v. Republic of India, UNCITRAL, Final Award, 30 November
2011 (“White Industries”), 11 10.3.17, Exh. CL-0092; Venezuela Holdings B. V. and Others v.
Bolivarian Republic of Venezuela, ICSID Case No. ARB/07/27, Award, 9 October 2014
(“Venezuela Holdings”), 1 256, Exh. CL-0225.

C-Mem. Merits, q[ 305.
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a. The Claimant alleges that Minister of the Environment Rodriguez represented to
Infinito in 2002 that the 2002 Moratorium did not apply to the Crucitas Project.830
However, there is no evidence of this representation other than the witness
testimony of Mr. Hernandez, who asserts that, during a meeting in the first quarter
of 2003 after the 2002 Moratorium had entered into force, the Minister (i)
“confirmed the Government'’s position against mining, but stated that acquired
rights would be respected;” (ii) “declared that SETENA would continue with [the
EIA] process and that his office would not intervene in the process;” and (iii)
“expressed that SETENA’'s decision would be respected.”®' There is no
documentary evidence of these statements, but in any event the Minister merely
declared that acquired rights would be respected and that the Government would
notinterferewith the permitting process. He did notrepresentthat Industrias Infinito
had an acquired right to exploit the Crucitas Project.

b. The Claimant further alleges that in August 2002 the Constitutional Chamber
confirmed that the 2002 Moratorium did not apply to the Crucitas Project.82 As
discussed in paragraph 461.a supra, the Constitutional Court only held that the
2002 Moratorium was constitutional because it respected acquired rights; it did not
say that Industrias Infinito held an acquired right.

c. The Claimant relies on certain statements that President Pacheco made in May
2004, allegedly accepting that the Project could continue. Specifically, a news
article reports the President as having stated that “there is no way of stopping
something in progress, and if | had not kept the word of previous governments,
then Costa Rica would have been subject of a multimillion dollar claim [...]."833 Mr.
Rauguth commented in this respect that he “was personally satisfied to learn that
President Pacheco himself grudgingly acknowledged the legality of the project, and
[he] viewed this as furtherindication that development of the Crucitas site would
not be further delayed by questionable government and political intervention.”834
However, this does not amount to an assurance that any permits or concessions
granted would be immune from judicial scrutiny.

d. The Claimant also submits that the 2004 Constitutional Chamber Decision (which
annulled the 2002 Concession “without prejudice” to the EIA) constitutes an
assurance that the project could proceed through the EIA approval process, even
though the 2002 Moratorium was in effect.®35 However, as noted in paragraph 462
supra, in 2004 the Constitutional Chamber did annul the 2002 Concession, and the
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831

832
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834

835

C-Mem. Merits, [ 315(a); C-Reply Merits, [ 572.
CWS-Hernandez 1, 9] 106.

C-Mem. Merits, ] 315(b); C-Reply Merits, ] 572; Supreme Court (Constitutional Chamber)
Decision (20 August 2002), Exh C-0085; CWS-Ulloa 1, [ 79-82.

Al Dia Newspaper, Government Discomfort Persists (19 May 2004), Exh. C-0108.
CWS-Rauguth 1, 1 99.

C-Mem. Merits, | 315(c); CWS-Hernandez 1, [ 127-130; Supreme Court (Constitutional
Chamber), Decision (26 November 2004), Exh. C-0116.
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meaning of its “without prejudice” statement is unclear. Moreover, in 2007 the
Constitutional Chamber declared itself incompetent to clarify whether an EIAwould
cure the nullity, 836 and in August 2010 it declared itself incompetent to determine
whether the 2002 Moratorium applied to the Project. 87

e. Infinito stresses that the Minister of the Environment defended the legality and
constitutionality of the 2002 Concession before the Constitutional Chamber during
the proceedings that led to the 2004 Constitutional Chamber Decision.838 While
this shows that the Government supported the Project or, at the very least,
defended the legality of its actions, it is not equivalent to an assurance that the
Project could proceed if the 2002 Concession was found to be flawed.

f. The Claimant further notes that, following the 2004 Constitutional Chamber
Decision, “Infinito and the Government proceeded on the mutual understanding
that [Industrias Infinito] had the right to rectify the defect found by the Constitutiona
Chamber and have its exploitation concession restored.”83° The Claimant points to
(i) SETENA'’s review of Industrias Infinito’s EIA spanning 22 months and including
significant discussions with Industrias Infinito’s representatives, visits to the Project
site, and the largest public hearing in Costa Rica’s history;80 (ii) SETENA’s
ultimate approval of the EIAfor the Projectin 2005, and the declaration by SETENA
that the Project was environmentally viable; 841 (iii) SETENA’s review and approva
of the EIA modification and its declaration that the modified Project was
environmentally viable in February 2008;842 (iv) President Arias’s decision to reped
the 2002 Moratoriumin March of 2008, as part of a decree safeguardingthe mining
environment in Costa Rica;843 (v) President Arias and Minister Dobles’s decision
to restore Industrias Infinito’s exploitation concession in April 2008 through the

836

837

838

839

840

841

842

843

Supra, 463; Supreme Court (Constitutional Chamber), Decision No.2007-7973 (7 June 2007),
Whereas Il, Exh. C-0164. Contrary to the Claimant's contentions, this decision does not clarify
that Industrias Infinito “only required approval of the EIA to precede the grant of an exploitation
concession.” C-Reply Merits, ] 575(d).

Supreme Court (Constitutional Chamber), Resolution No. 2010-014009 (24 August 2010), Exh.
Exh. R-0028.

C-Mem. Merits, [ 315(d); CWS-Hernandez 1, q 126; MINAE, Response to the Amparo (23 April
2002), Exh. C-0076.

C-Reply Merits, 9 574; CWS-Rauguth 1, 911 99-101; CWS-Peschke 1, §] 18.
C-Reply Merits, [ 575(b); CWS-Hernandez 1, 1[1] 84, 96-100; CWS-Peschke 1,  22.

C-Reply Merits, 1 575(c); CWS-Hernandez 1, | 140; Resolution No. 3638-2005-SETENA (12
December 2005), Exh. C-0134; Vannessa Ventures Press Release, “Vannessa Receives Final
Environmental Approval,” (12 December 2005), Exh. C-0135.

C-Reply Merits, ] 575(e); CWS-Hernandez 1, q 156; Resolution No. 170-2008-SETENA 4
February 2008), Exh. C-0170; Vannessa Ventures Press Release, “SETENA Approves

Vannessa’s Modified Environmental Impact StatementInvolving Hard-Rock Mining at Crucitas,”
(4 February 2008), Exh. C-0171.

C-Reply Merits, § 575(f); CWS-Hernandez 1, 9 148-149; Decree No. 34492-MINAE (18 March
2008), Exh. C-0172.
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process of conversion; 844 and (vi) the grant by SINAC of aland use change permit
in October 2008, which was the last permit required before the construction of the
mine could be completed.?845 While the Tribunal agrees that these facts show the
Government’s understanding thatthe 2002 Moratoriumdid not apply to the Project,
they do not amount to an assurance that the Moratorium did not apply as a matter
of law, nor did they guarantee that authorizations or concessions would be shielded
fromjudicial scrutiny.

g. The Claimant also relies on Minister Dobles’ appearance before the Costa Rican
Legislative Assembly in October 2008.846 It is true that Minister Dobles stated that
“[tIhe processes [for the approval of the EIA and the granting of the exploitation
concession], whose final acts [SETENA Resolution 170-08 and MINAE Resolution
217-08] are firm today, have [been carried out in] to a strict adherence to legal and
constitutional regulations,” and that “[a]bsolutely all of the processes have been
respected, and furthermore, the company has complied with all legal and
regulatory requirements.”®’ However, these statements, which were not
addressed to Infinito, cannot be construed as a guarantee that the Concession and
related approvals would not be subject to judicial scrutiny, or that they would not
be annulled if the courts found that some statutory or regulatory requirements had
not been complied with.

h. Finally, the Claimant argues that the 2010 Constitutional Chamber Decision
“concluded that the project was environmentally sound, in compliance with Article
50 of the Political Constitution and that the exploitation concession and other
project approvals were constitutional and lawful.”848 As discussed in paragraphs
464-467 supra, the Constitutional Court only held that the Project did not violate
the constitutional right to a healthy environment, but expressly declined its
competence to opine on whether it met the (legal) technical requirements. 849

While the overall conduct of the Government (including statements, authorizations and
the granting of the 2008 Concession) indeed demonstrates that the Government
supported the Crucitas Project and considered that the 2002 Moratorium did not apply
to it, they do not amount to specific assurances granted to the Claimant in order to

845

847

849

C-Reply Merits, 1 575(g); CWS-Hemandez 1,  159; Resolution No. R-217-2008-MINAE (21
April 2008), Exh. C-0176.

C-Reply Merits, 9 575(j); CWS-Hernandez 1, 1 174-175; Resolution No. 244-2008 SCH (17
October 2008), Exh. C-0197.

Legislative Assembly, Minutes of Plenary Session No. 93 (27 October 2008), Exh. C-0200;
CWS-Hernandez 1, [ 175.

Legislative Assembly, Minutes of Plenary Session No. 93 (27 October 2008), p. 12, Exh. C-
0200.

C-Reply Merits, [ 575; CWS-Hernandez 1, ] 179-188; Supreme Court (Constitutional
Chamber), Decision (16 April 2010), Exh. C-0225.

Supra, [ 464-467.
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induce it to invest, nor do they amount to a guarantee that the 2002 Moratorium did not
apply to the Project as a matter of law.

The Claimant appears to recognize the lack of specific assurances, as it grounds its
alleged expectation on the legal framework as it existed at the time of the investment,
and in particular on the Mining Code and the Costa Rican Constitution’s prohibition of
retroactivity. However, the legal framework does not assist the Claimant. Contrary to
the Claimant’s contentions, Articles 61 and 63 of the Mining Code do not provide an
exhaustive list of the grounds on which a concession may be annulled or cancelled;
they merely list examples of such grounds.8%0 Indeed, Article 61 makes it clear that
concessions shall be null and void if they are granted in violation of “the law,” not “this
law.” Itis thus clear that, to be valid, exploitation concessions must meet all applicable
legal requirements, not only those set out in the Mining Code. The Claimant could not
have legitimately expected that its exploitation concessions would be immune from
judicial scrutiny if they were granted in violation of applicable legal norms.

The Claimant also argues that the 2002 Moratorium changed or “eviscerated” the lega
framework. Yet, absent specific assurances, the FET standard does not protect
expectations in relation to the stability of a State’s legal framework.8" Unless they
expressly undertake not to do so, States are free to modify the legal regime applicable
at the time of the investment to the extentthey do so within the limits prescribed by
FET, i.e., the evolution must not be unreasonable, discriminatory, disproportionate, or
adopted contrary to due process. 852

Moreover, a prohibition of retroactivity, such as the one in Article 34 of the Costa Rican
Constitution, usually does not prohibit the passing of legislation with effects for the
future, at least when acquired rights are protected. Here, when Costa Rica modified its
legal framework through the 2002 Moratorium, it did in fact respect acquiredrights. It is
undisputed that the 2002 Moratorium did not apply to exploitation concessions that had
already been granted. It is for this reason that the Claimant believed that the 2002
Concession, which was granted prior to the enactment of the 2002 Moratorium, was
not affected by it. However, as discussed in paragraphs 83, 497 and 501 supra, the
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Mining Code, Law No. 6797 (4 October 1982), Article 61, Exh. C-0015 (“Permits and
concessions granted in contravention of the law shall be null, and especially in the following
circumstances: [...]"); Article 62 (“Exploration permits may be cancelled if the holder fails to
comply with the obligations specified in this Law and its regulations, particularly in the following
cases: [...].").

See e.g., Parkerings, ] 332, Exh. CL-0068; TECO Guatemala Holdings, LLC v. Republic of
Guatemala, ICSID Case No. ARB/10/23, Award, 19 December 2013 (“TECO"), § 629, Exh. CL-
0165; Micula, 11666, Exh. CL-0060. It is true that some decisions upheld legitimate expectations
regarding legal frameworks deemed to (i) have contained specific guarantees; and/or (ii) have
been adopted precisely to attract foreign investors and encourage their investments, which is
not established to be the case of the Costa Rican Mining Code. See e.g. LG&E Energy Comp,
LG&E Capital Corp and LG&E International Inc. v. Argentine Republic, ICSID Case No.
ARB/02/1, Decision on Liability, 3 October 2006 (‘LG&E”), | 139, Exh. CL-0053; Murphy
Exploration and Production Company International v. Republic of Ecuador, UNCITRAL, Partial
Final Award, 6 May 2016, ] 248, 273, 292, Exh. CL-0238.

Parkerings, | 332, Exh. CL-0068; TECO, § 630, Exh. CL-0165.
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Constitutional Court found that the 2002 Concession was null and void because it had
been granted without a prior EIA, and the TCA and the Administrative Chamber found
that this nullity was absolute and operated ab initio. Accordingly, the basis for Industrias
Infinito’s acquired rights disappeared. When a new concession was granted in 2008,
the TCA and the Administrative Chamber held that the 2008 Concession was also null
and void because it was granted while the 2002 Moratorium was in force.

In light of the preceding considerations, itis clear to the Tribunal that the loss of the
Claimant’s Concession was not caused by a modification of the legal framework. This
is not a case of breach of legitimate expectations of legal stability. What is at stake here
is something different: it is whether, when guiding the Claimant in its investment
process and issuing the relevant permits, the Respondent acted reasonably,
consistently, and in compliance with its own law, and whether its courts applied
domestic law in conformity with Costa Rica’s international obligation to accord FET to
the Claimant’s investment.

In this respect, the Tribunal starts by recalling that the Claimant invested in Costa Rica
in 2000, when it acquired Industrias Infinito. In 1997, the then President of Costa Rica
had declared mining to be an industry of national convenience.83

Industrias Infinito held an exploration permit which had been grantedin 1993, and had
been extended to September 1999. Between 1993 and 2000, Industrias Infinito
confirmed the existence of gold deposits. It applied for an exploitation concession on
18 December 1999, which it obtained in December 2001 and which became effective
in January 2002 (“2002 Concession”).8% The 2002 Concession had a ten-year term,
subject to extensions and one renewal, and allowed Industrias Infinito to extract,
process and sell the minerals from the Las Crucitas gold deposit.8% The 2002
Concession specified that “[tlhe concession holder, prior to commencing the
exploitation activities, shall obtain the approval of the Environmental Impact
Assessment, duly approved by the [SETENA]. Six months shall be granted for its
submission to the [DGM].” 856

However, in 2004, the Constitutional Chamber declared the 2002 Concession invalid,
because the EIA should have been approved before the concession was granted.857
The Chamber thus annulled the 2002 Concession, “without prejudice to what the
environmental impact assessment may determine.”85%8
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Supra, ] 68.

Request for Exploitation Concession, Industrias Infinito S.A. (18 December 1999), Exh. C-0053;
Resolution No. R-578-2001-MINAE (17 December 2001), Exh. C-0069.

CWS-Hernandez 1, 1] 83-87; Resolution No. R-578-2001-MINAE (17 December 2001), Exh.
C-0069.

Resolution No. R-578-2001-MINAE (17 December 2001), Operative Part, [ 2, Exh. C-0069.
Supra, | 83.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Operative Part, p. 32
(PDF) (English), pp. 66-67 (PDF) (Spanish), Exh. C-0116 (as translated in R-Mem. Jur., ] 62).
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To assess the implications of this Decision, it is necessary to address the legal
framework that governed exploitation concessions at the time. Article 23 of the Mining
Code provides that an exploration permit holder “shall have the right” (or “shall be
entitled”, according to the Claimant’s translation), inter alia, to “[rleceive one or more
exploitation concessions if [it] demonstrate[s] that one or more commercially viable
mineral substances deposits exist and are located within the perimeter zone specified
in their exploration permit [.]"8%° However, contrary to the Claimant’s contentions, the
Mining Code does not guarantee that an exploitation concession will be automatically
granted under any circumstances. Article 26 makes it clear that, in order to obtain an
exploitation concession, the exploration permit holder must have complied with the
obligations and met the requirements set out in both the Mining Code and related
Regulations.8° Indeed, the Claimants’ own experts, Messrs. Hernandez and Rojas,
confirm that the right to obtain an exploitation concession is not automatic. 861

It is undisputed that, on 17 December 2001, (the date on which Industrias Infinito was
granted the 2002 Concession), the Mining Code did not require the approval of an EIA
as a prerequisite for an exploitation concession. Article 34 of the Mining Code provided
that “[a]n exploitation concession holder shall be obliged: [...] To carry out a complete
environmental impact study of the exploitation process in compliance with the
requirements set forth in Article 97 and with the rules that regulate environmenta
pollution and the recovery of renewable natural resources.”®2 In other words, the
Mining Code required those who had already obtained an exploitation concession to
carry outan EIA. The 2002 Concession thus appeared to comply with the requirements
set out in the Mining Code.

This being so, it is undisputed that a new regulation to the Mining Code was issued in
February or March 2001 (the “2001 Regulation”) which required that the EIA be
approved prior to the granting of the concession. 83 The Claimant argues that, pursuant
to the transitory provisions of the 2001 Regulation, the new sequencing of the EIA did
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Mining Code, Law No. 6797 (4 October 1982), Article 23(b), Exh. C-0015 (“An exploration pemit
holder shall be specially entitled to the following: [...] (b) Receive one or more exploitation
concessions if [it] demonstrate[s] that one or more commercially viable mineral substances
deposits exist and are located within the perimeter zone specified in their exploration permit.”)

Mining Code, Law No. 6797 (4 October 1982), Article 26, Exh. C-0015 (“During the temm of an
exploration permit and up to sixty days after the expiration of the term orits extension, the holder
shall be entitled to obtain an exploitation concession, provided that [it] ha[s] fulfilled [its]
obligations and the requirements of this Law and its regulations.”)

CER-Hernandez-Rojas 2, 80 (“We have not asserted, as expert Ubico rashly asserts, that the
exploration permit automatically grants the right to exploitation, but we have done so regarding
the right to obtain a final answer within the validly initiated concession procedure.”)

Mining Code, Law No. 6797 (4 October 1982), Article 34(ch), Exh. C-0015.

Decree No. 29300-MINAE (March 2001), Regulation to the Mining Code, Article 9, Exh. C-0059.
The Tribunal notes that the date does not appear on the exhibit, but the Parties seem to agree
that the decree is from March 2001. See Claimant’s Consolidated List of Exhibits and R-Mem.
Jur., 61. However, other documents on record refer to this decree as having been issued in
February 2001. See Executive Decree No. 37225-MINAET, 23 July 2012, Exh. R-0397 (referring
in the chapeau to “the Regulationto the Mining Code, Executive Decree No. 29300-MINAE of
8 February 2001.”)
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not apply to applications for exploitation concessions already submitted when the 2001
Regulation came into effect (as was the case with Industrias Infinito’s application), and
that those applications continued to be processed in accordance with the rules in place
before the 2001 Regulation came into force.84 Transitory Provision | of the 2001
Regulation reads as follows:

All applications pending on the date of publication of this regulation, will
continue their process with the regulations in force at the time of their
application. However, once granted the right to a permit or concession, the
work of supervision and control will be carried out pursuant to this
regulation.®

The Constitutional Chamber did not refer to this transitory provision, but stated that
“once the exploitation concession is granted, the Administration retains the authority to
revoke the exploitation concession for a breach of the obligations of the company listed
in the preceding subparagraphs of [that] precept), 100 and 101 (sanctions and
prohibitions), all from the Mining Code.” 86 By “that precept”, the Tribunal understands
the Constitutional Chamber to mean Article 9 of the 2001 Regulation, to which it had
referred earlier in the paragraph. The Tribunal agrees with the Claimant that, on its
own, this appears to amount to a retroactive application of the 2001 Regulation.
However, the Constitutional Chamber also noted that the requirement that the EIA
should be approved prior to the granting of the concession stemmed from the
preventive principle in environmental matters, which had been “absorbed in
constitutional jurisprudence” under Article 50 of the Constitution since 1995, 867 but the
excerpt quoted by the Constitutional Chamber did not refer specifically to the
requirement of an EIA.

The Respondent has argued that “the requirement to present an EIA prior to the
granting of an exploitation concession had been firmly established in Costa Rica’s legal
order since 1993.788 The Respondent cites a decision of the Constitutional Chamber
of May 2001, issued afterthe 2001 Regulation had become effective, 8° which referred
to a decision from 1993 that found that a provision of the draft Hydrocarbons Law was
unconstitutional because it allowed the EIA to be approved after aconcession had been
granted.®% However, thisis the only jurisprudential instance on record requiring an EIA
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C-Reply Merits, [ 109.

Decree No. 29300-MINAE (March 2001), Regulation to the Mining Code, Transitory Provision |,
Exh. C-0059.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Section IV, p. 27
(PDF) (English), p. 61 (PDF) (Spanish), Exh. C-0116.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Section IV, pp. 23-26
(PDF) (English), pp. 57-60 (PDF) (Spanish), Exh. C-0116.

R-Rej. Merits, [ 98; see also 112.

R-Rej. Merits, 111, citing Supreme Court (Constitutional Chamber), Resolution 2001-4245 (23
May 2001), Exh. R-0253.

Supreme Court (Constitutional Chamber), Resolution 2001-4245 (23 May 2001), Whereas IV,
Exh. R-0253 (referring to Supreme Court (Constitutional Chamber), Judgment No. 6240-93 (26
November 1993).
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to be approved prior to the granting of a concession before the issuance of the 2001
Regulation. 8"

The Respondent also notes that, according to Article 17 of the Organic Law on the
Environment, enacted in 1995, “[t]he prior approval [of an EIA] by [the SETENA] shall
be an indispensable requirement to initiate activities, works or projects” “that alter
or destroy elements of the environment or generate residues, toxic or dangerous
materials.”872 The TCA also invoked this provision in 2010 to argue that Article 34 ch)
of the Mining Code had been tacitly abrogated.®3 However, the Organic Law on the
Environment does not require the approval of an EIA prior to the granting of the
concession; it requires approval of an EIA prior to the commencement of activities.
Article 34 ch) of the Mining Code is thus not inconsistent with the Organic Law on the
Environment. Importantly, the 2002 Concession complied with both provisions, as it
specified that “[tihe concession holder, prior to commencing the exploitation
activities, shall obtain the approval of the Environmental Impact Assessment, duly
approved by the [SETENA]. Six months shall be granted for its submission to the
[DGM].”874

As a result, the Tribunal finds that the requirement of an EIA prior to the granting of a
concession was not “firmly established” in the Costa Rican legal framework when the
2002 Concession was granted, and that the 2002 Concession met the requirements of
the Mining Code, the transitory provisions of the 2001 Regulation and the Organic Law
on the Environment.

The Claimant has not claimed that the 2004 Constitutional Chamber Decision was a
denial of justice, nor could it, as the claim would be time-barred. The Tribunal is thus
not concerned with the reasoning in this Decision. What matters for present purposes
is that the Constitutional Chamber annulled the 2002 Concession because it was
flawed. There is no evidence on record that this flaw was induced by any misconduct
on the part of the Claimant. Accordingly, it can only be attributed to the State,
specifically to the MINAE, which issued the Concession.

This is consistent with the Costa Rican administrative law principle of impulso de oficio,
pursuant to which the Administration has the duty to “encourage or promote the
procedure ex officio, even without requiring agesture froma party, in order to make the
procedure as expeditious and effective as possible, that is, to process without undue
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The Tribunal notes that the Claimant’s legal expert, Ms. Araya, has referred to two other
instances in which the Constitutional Chamber stated that the an EIA should be a prerequisite
to the granting of a mining permit or concession (Constitutional Chamber, Decision No. 1221-
2002, 6 February 2002, Exh. C-0805, and Constitutional Chamber, Decision No. 1220-2002, 6
February 2002, Exh. C-0807), but they both post-date the issuance of the 2001 Regulation.
CER-Araya 1, 101 and fn. 79.

R-Rej. Merits, [ 108; Organic Law on the Environment, Law No. 7554 (4 October 1995), Article
17, Exh. R-0085 (Tribunal’s translation) (emphasis added).

RER-Lebn 1, ] 182.
Resolution No.R-578-2001-MINAE (17 December 2001), Operative Part, {2 (emphasis added),
Exh. C-0069.
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delay for its interveners.”87® The Claimant’s expert, Dr. Araya explains this principle as
follows (an explanation with which Dr. Le6dn concurs?®76):

[P]ublic agencies have the obligation to ‘push’ the process forward to its
final phase. That is why, inresponse to requests fromindividuals, agencies
must review them, verify their requirements and, if they do not comply, it
is their duty to request clarification or modification of submitted matters or
request the presentation of information that is missing. Once the
presentation of all the requirements has been verified, if approved, the
process must move on to the next stage, and so on, until the final decision
is reached. ¥’

Dr. Araya concludes that (i) “it is illogical to attribute to a private entity (and not to the
State) the responsibility for directing an administrative process, determining the
applicable legal instruments, interpreting the regulations, detecting formal or technica
omissions, taking into account specific prohibitions of the matter or making clarifications
in cases of lack of certainty”,878 and (ii) “it is the State (and not the private entity) that is
responsible forthe advancement and direction of the administrative procedures, and it
makes its own decisions, which must always be motivated and in accordance with the
principle of legality.”87° Dr. Ledn agrees with both statements, but clarifies that “this
principle does not assure compliance with the legality principle, nor does it exclude the
jurisdictional control over the conduct (either active or passive).”88 Be that as it may, it
remains that it is the Government’s duty to determine the necessary requirements for
an administrative procedure, and to inform the petitioner of the action which it needs to
take for that procedure to be successful.

As a consequence, itis clear that the legal defect of the 2002 Concession can only be
attributed to the State. It was the State’s duty to direct the process whereby Industrias
Infinito would obtain its exploitation concession, and to determine the sequencing of
the various approvals. Given the clear terms of Article 34 of the Mining Code, Transitory
Article | of the 2001 Regulation and Article 17 of the Organic Law on the Environment,
the lack of a firmly established jurisprudence to the contrary, and the impulso de oficio
principle, one cannot reasonably blame the Claimant for not having realized that the
black letter law laid down in the Mining Code, the 2001 Regulation (transitory
provisions) and the Organic Law on the Environment had been tacitly abrogated.

Because the 2002 Concession was declared null and void, the TCA and the
Administrative Chamber finally held in 2011 that the 2002 Concession had been
removed from the legal system, with the consequence that Industrias Infinito had no
acquired rights that would protect it from the operation of the 2002 Moratorium.
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RER-Ledn 2, I 215, quoting Contentious Administrative Tribunal, Resolution No. 00095-2017
(31 July 2017), Section VI, Exh. R-0300.

RER-Ledn 2, ] 216.
CER-Araya 1, { 12 (emphasis in original).
CER-Araya 1, 17.
CER-Araya 1, 1 20.
RER-Ledn 2, 91 220.
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Notwithstanding, the Government continued to work with Industrias Infinito to move the
Project forward. Industrias Infinito continued with the EIA process, which included a
public hearing with the participation of over 1,000 persons and visits by the SETENA
Plenary Commission.8" In August 2005, SETENA approved the EIA, and requested
Industrias Infinito to present a sworn affidavit of environmental commitments, make a
financial deposit to serve as an environmental guarantee, appoint an environmenta
regent, and submitto SETENA a book of records.82|In December 2005, once Industrias
Infinito had submitted the environmental affidavit, SETENA confirmed the
environmental viability of the Project.®3 In response to changing market conditions,
Industrias Infinito updated its feasibility study (carried outin compliance with Canadian
securities law), and requested an amendment of its EIA, which SETENA approved on
4 February 2008.84 On 15 February 2008, Industrias Infinito presented a revised
feasibility study to the DGM, which considered extracting more gold from the same
amount of material, as a result of the rise in the price of gold.88

The record shows that these processes were lengthy and involved several
presentations from Industrias Infinito, many meetings with Government officials, and
extensive review by SETENA. The Claimant’s witnesses assert, and the Respondent
has not denied, that during these processes no Government official suggested that
these administrative processes or the approvals granted were prohibited by the 2002
Moratorium. 886

Relying on the Constitutional Chamber’s statement that the 2002 Concession had been
annulled “without prejudice to what the environmental impact assessment may
determine,”887 on 30 May 2007 (after its EIA had been approved), Industrias Infinito
applied to cure its concession through the mechanism of validation (convalidacion),888
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CWS-Hernandez 1, 9] 136.
CWS-Hernandez 1, 11 138; Resolution No.2237-2005-SETENA (30 August 2005), Exh. C-0130.

CWS-Hernandez 1, | 140; Resolution No. 3638-2005-SETENA (12 December 2005), Exh. C-
0134.

Micon International Limited, Bankable Feasibility Study for the Crucitas Gold Project (July 2006),
Exh. C-0152; CWS-Peschke 1, | 28, 51; Industrias Infinito, Presentation to SETENA of
Environmental Assessment of Project Modifications (3 December 2007), Exh. C-0168;
Industrias Infinito S.A., Reporton Environmental Evaluation of Proposed Changes to the Project
(1 November 2007), Exh. C-0524; List of Studies Conducted, Exh. C-0456; Resolution No. 170-
2008-SETENA (4 February 2008), Exh. C-0170.

CWS-Hernandez 4, | 78; Technical-Economic Feasibility Study Update (15 February 2008),
Exh. C-0531.

CWS-Hernandez 4, [ 27, 75; CWS-Peschke 1, [ 36.

Supreme Court (Constitutional Chamber), Decision (26 November 2004), Operative Par,
pp. 66-67 (PDF)(Spanish), Exh. C-0116. (The Tribunal notes that it has used the Respondent’s
translation at R-Mem. Jur., [ 62).

Contentious Administrative Tribunal, Decision (14 December 2010), Fact No. 19, p. 22 (PDF)
(English), p. 162 (PDF) (Spanish), Exh. C-0239; Letter from Industrias Infinito to the DGM (30
May 2007), Exh. C-0527; Resolution No. R-217-2008-MINAE (21 April 2008), Second Whereas,
p. 19 (PDF) (English), p. 40 (PDF) (Spanish), Exh. C-0176.
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which would have cured the concession retroactively.88 However, on 11 April 2008,
the DGM recommended to MINAE’s legal counsel to use the mechanism of conversion
to restore the exploitation concession.8% Article 189 of the General Law of Public
Administration makes it clear that conversion may be applied to acts that are invalid as
a result of absolute or relative nullity, that it converts the invalid act into a different valid
one provided the former meets all formal and material requirements of the latter, and
that it takes effect as of the date of the conversion. 89"

It bears noting at this juncture that, concerned about the status of its concession, in
2006 Industrias Infinito requested the Constitutional Chamber to clarify the nature of
the annulment it had declared and whether it had been cured through the approval of
the EIA.82 But the Constitutional Chamber refused to give this clarification, declaring
itself incompetent.3 Yet, the Constitutional Chamber expressly told Industrias Infinito
that if it considered that it had remedied the violations previously identified, it should
take its query to the relevant “administrative and jurisdictional processes.”®% The
Constitutional Chamber also stressed that it had annulled the 2002 Concession not
because it had detected defects in the administrative decree itself, but because the
Chamber had determined that the decree violated the precautionary principle and
constitutional right for the enjoyment of a healthy and balanced environment set out in
the Constitution.8% Similarly, when faced with a request from a different petitioner, the
Constitutional Chamber declared, in August 2010, that it lacked jurisdiction to decide
whether the 2002 Moratorium applied to the Crucitas Project. 8%

The Respondent has also contended that, by filing its 2006 request for clarification to
the Constitutional Chamber, Industrias Infinito showed that it had doubts as to the type
of nullity declared by the Constitutional Chamber and that, when that court declared
itself incompetent to give this clarification, it should have applied to the TCA. Had
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CER-Hernandez-Rojas 1, || 65-66; General Law of Public Administration, Law No. 6227 (5
February 1978), Article 187, Exh. C-0014.

Memorandum No. DGM-RNM-284-2008 from the Director of the DGM to the Coordinator of the
MINAE's Legal Department (11 April 2008), p. 1, Exh. C-0174 (“l am referring a recommendation
to you, for processing, so that pursuant to Article 189 of the General Public Administration Law,
you proceed to the conversion of the resolution N° 578-2001-MINAE at 9:00 on December 17,
2001 granting the mineral exploitation concession to the Industrias Infinito Sociedad Anonima
company [...].")

General Law of Public Administration, Law No. 6227 (5 February 1978), Article 189, Exh. C-
0014 (“1. The invalid act, absolute or relatively void, may be converted into a different valid one
by the Administration's express declaration, on the condition that the former meets all formal
and material requirements of the latter. 2. The conversion takes effect on its date.”)

RER-Ubico 1, 76.
Supreme Court (Constitutional Chamber), Decision No.2007-7973 (7 June 2007), Exh. C-0164.

Supreme Court (Constitutional Chamber), Decision No. 2007-7973 (7 June 2007), Whereas |,
Exh. C-0164.

Supreme Court (Constitutional Chamber), Decision No. 2007-7973 (7 June 2007), Whereas |l
Exh. C-0164.

Supreme Court (Constitutional Chamber), Resolution No. 2010-014009 (24 August 2010),
Whereas V, pp. 13-14 (PDF) (Spanish), pp. 1-2 (PDF) (English), Exh. R-0028.
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Industrias Infinito done so, it would have known that it had no vested rights, that the
Project was subject to the 2002 Moratorium and therefore could not proceed. 8"

The Tribunal sees the matter differently. Whether or not the 2002 Moratorium applied
to the Crucitas Project was not clear. First, Industrias Infinito had been granted a
Concession before the Moratorium entered into force; in principle its rightto exploit the
concession was grandfathered. Second, while the 2002 Concession was indisputably
annulled by the Constitutional Chamber, given the Constitutional Chamber’s “without
prejudice” statement, it was unclear whether that nullity was absolute or relative. Had
the nullity been relative, the Concession could potentially have been be validated
(convalidada) or remedied (saneada) with retroactive effect,®® which would have
meant that Industrias Infinito’s Concession would have been grandfathered, and the
2002 Moratoriumwould not have appliedto it. Third, the Government continued to work
with Industrias Infinito towards the approval of the EIA and restoration of the
Concession. Itis undisputed that no branch of the Government attempted to apply the
2002 Moratoriumto Industrias Infinito prior to the 2010 TCA Decision. Fourth, Industrias
Infinito tried, unsuccessfully, to obtain clarification from the Constitutional Chamber as
to the status of its Concession, which shows diligence and good faith. Fifth, the
Constitutional Chamber’s cryptic 2004 Decision (annulling the Concession “without
prejudice to what the [EIA] may determine”), coupled with its 2006 and 2010 Decisions
refusing to opine on the nature of the nullity declared or the applicability of the 2002
Moratorium, add to the lack of transparency of the legal framework. In view of all of
these elements, the Tribunal does not concur with the Respondent that the Claimant
should have known that the 2002 Moratorium applied to it. Even if it suspected that it
might, neither the administrative agencies nor the courts had confirmed such
application at that stage.

Indeed, as anticipated above when discussing the assurances alleged by the Claimant,
the actions of the Governmentbetween 2004 and 2008 show that it considered that the
2002 Moratoriumdid notapply to the Project. These actions are discussed in paragraph
516 supra to which the Tribunal refers. It is particularly clear from Minister Dobles’s
statements quoted at paragraph 516 (g) supra that the Government firmly believed that
the Project complied with all statutory and regulatory requirements and was not subject
to the 2002 Moratorium.

The Governmentthus moved forward with all the necessary authorizations and granted
the 2008 Concession. It is not clear why the Government decided to “convert” the
Concession (which created a new concession rather than restoring the previous
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R-Rej. Merits, Y] 124-130.

General Law of Public Administration, Law No. 6227 (5 February 1978), Article 187, Exh. C-
0014 (“1. The act rendered relatively null by defect in form, content or competence may be
validated by a new one that mentions the defect and its correction. 2. The validation has
retroactive effect to the date of the validated act.”); Article 188(1) and (3) (“1. When the defect
in the relatively null act consists of the absence of a substantial formality, such as an obligatory
authorization, a proposal or request by another body, or a petition or claim by the petitioner,
these may take placeafterthe act, accompanied by a declaration of conformity with all its temms.
[...] 3. The remediation will produce a retroactive effect at the date of the remediated act.”)
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one),®° but there is no doubt that the Government’s intention was for the Project to go
ahead.

This intention is confirmed by the fact that President Arias repealed the 2002
Moratorium by decree on 18 March 2008,°° j.e., before the 2008 Concession was
granted about a month later on 21 April 2008. However, under its Article 6, this decree
would come into effect on the date of its publication, which occurred only on 4 June
2008. The reasons for this delay in publication are unclear. Be this as it may, the fact
is that the Government issued the 2008 Concession when the 2002 Moratorium was
still in effect. Once again, the exploitation rights granted to Industrias Infinito were
vitiated by a legal flaw that can only be attributed to the Costa Rican Government.

Thefacts just discussed resemble a comedy of errors, with tragic consequences forthe
Claimant: the two exploitation concessions granted to Industrias Infinito were legally
deficient and, as a result, Industrias Infinito was caught by the 2002 Moratorium. As
unfortunate as this situation may be, the Tribunal cannot disregard the fact that all of
the events described above happened prior to the cut-off date (6 February 2011). Any
claims arising fromthe Government’s conduct between 2001 and 2008 are thus time-
barred.

The Tribunal turns to assessing whether the Costa Rican courts treated the Claimant
unfairly and inequitably. Two decisions are relevant here: the 2010 TCA Decision,
which declared the annulment of the 2008 Concession, and the 2011 Administrative
Chamber Decision, which confirmed the TCA Decision. While the 2010 TCA Decision
was issued prior to the cut-offdate, it became irreversible on 30 November 2011, when
it was confirmed by the Administrative Chamber. Accordingly, the majority of the
Tribunal has found that any claims arising from the annulment of the 2008 Concession
are not time-barred. %01

As discussed in paragraphs 496-500 supra, in 2010 the TCA declared that the 2008
Concession was null and void on various grounds, including that it had been granted
while the 2002 Moratorium was in force. The other grounds for annulment stated by the
TCA were (i) the fact that Industrias Infinito interpreted the exploration permit as
automatically granting an exploitation concession; (ii) the application of the doctrine of
conversion to an act that had been annulled ab initio by a Costa Rican court six years
earlier; (iii) the fact that Industrias Infinito had requested a modification of the
declaration of environmental viability instead of filing a new EIA; and (iv) that Industrias
Infinito omitted to inform the administration that it was planning to create a pond on a
public road and that it attempted to circumvent the technical restrictions as to
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The DGM Memorandum recommending the conversion is silent as to the reasons for the choice
of mechanism. Memorandum No. DGM-RNM-284-2008 from the Director of the DGM to the
Coordinator of the MINAE's Legal Department (11 April 2008), Exh. C-0174.

Decree No. 34492-MINAE (18 March 2008), Article 5, Exh. C-0172 and Exh. R-0034.
Supra, 1] 239, 245-246, 258, 271.
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excavation.®2 However, it was the fact that the 2008 Concession was granted while
the 2002 Moratorium was in force, that the Administrative Chamber characterized in its
2011 Decision as the crux of the matter, upon which the validity of the Concession
rested. On this basis, the Administrative Chamber addressed only the violation of the
2002 Moratoriumand deemed it unnecessary to refer to the other deficiencies identified
by the TCA.903

As discussed in paragraph 501 supra, the Administrative Chamber found that, as a
result of the annulment of the 2002 Concession by the Constitutional Chamberin 2004,
Industrias Infinito had no vested right to exploit the Crucitas mine following the
annulment of the 2002 Concession. Hence, the 2002 Moratorium precluded the
Government from continuing the permitting process with Industrias Infinito, and the
2008 Concession (which was granted while the 2002 Moratorium was still in force) was
null and void.

The Tribunal cannot find fault with these conclusions. As noted when discussing the
Claimant’s denial of justice claim, this decision was premised on Costa Rican law and
reasoned. It cannot be characterized as arbitrary or capricious. As explained in EDF
and Lemire, a measure is arbitrary when (i) it “inflicts damage on the investor without
serving any apparent legitimate purpose;” (ii) it “is not based on legal standards but on
discretion, prejudice or personal preference;” (iii) it is “taken for reasons that are
different from those put forward by the decision maker;” or (iv) it is “taken in wilful
disregard of due process and proper procedure.”®* As summed up in Lemire, “the
underlying notion of arbitrariness is that prejudice, preference or bias is substituted for
the rule of law.”°%% That was clearly not the case here.

The Claimant nonetheless argues that the application of the 2002 Moratoriumto the
Crucitas Project in 2010-2011 served no rational purpose because by then the 2002
Moratorium had been repealed. However, when dealing with court decisions that is not
the proper test. The question is whether the court decided on the basis of the law that
was applicable to the facts before it. When the 2008 Concession was granted, it is
undisputed that the 2002 Moratorium was in force. The fact that it was later repealed
should have no effect on the court’s reasoning.

Nor can the 2011 Administrative Chamber Decision be faulted for being inconsistent
with the Government’s prior conduct. While a government’s conduct might qualify as
inconsistent for purposes of FET if the same agency (or two agencies in the same
sphere of competence) issue contradictory decisions that cause harm to an investor,
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Contentious Administrative Tribunal, Decision (14 December 2010), Exh. C-0239, pp. 63-114
(Spanish), pp. 63-114 (English).

RER-Ledn 1, 91 285-286; Supreme Court (Administrative Chamber), Decision (30 November
2011), Whereas LIll, p. 243 (PDF) (Spanish), p. 79 (English), Whereas LX, p. 257 (PDF)
(Spanish), p. 86 (English), Exh. C-0261.

EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award, 8 October 2009 (“EDF
(Services)”), 1 303, Exh. RL-0016; Lemire, § 262, Exh. CL-0051.

Lemire, 4] 263, Exh. CL-0051.
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this is not the case “when the second agency, applying substantive legal criteria
established in a pre-existing legal framework, takes a decision which diverges fromthat
previously adopted by another agency.” 9% As the Respondent has rightly pointed out,
this is not inconsistent conduct; it is the operation of the rule of law. Here, the Tribuna
has found that the Administrative Chamber Decision complied with Costa Rican law.

For these reasons, the majority of the Tribunal finds that the Administrative Chamber's
decision to annul the 2008 Concession cannot be deemed a breach of Costa Rica’s
obligation to accord FET to the Claimant’s investments. %07

b. Did the Respondent Preventthe Claimant from Applying for a
New Concession in Breach of the FET Standard?

The Claimant also contends that, through the combination of the 2011 Legislative
Mining Ban and the 2012 MINAET Resolution, the Respondent prevented it from
reinitiating the concession process in breach of FET.

The Claimant’s case in thisrespectis essentially that the 2011 Administrative Chamber
Decision only annulled the 2008 Concession and some related administrative acts, but
not the administrative process (the “tramite”) itself. In the Claimant’s submission, under
the Mining Code before the 2011 Legislative Mining Ban was passed, upon the
revocation of the 2008 Concession, Industrias Infinito would have reverted to the status
it would have had before the grant of the Concession, i.e., that of an exploration permit
holder who had applied for an exploitation concession.®8 |n this capacity, it would have
been able to reinitiate the process and request a new concession. However, this was
made impossible by the combined effect of the 2011 Legislative Mining Ban, which
prohibited the grant of new exploitation concessions in perpetuity and ordered the
cancellation of all pending proceedings, and the 2012 MINAET Resolution, which
cancelled not only the Concession, but also all of Industrias Infinito’s pre-existing
mining rights (presumably to implement the 2011 Legislative Mining Ban, as the 2011
Administrative Chamber Decision did not order the cancellation of Industrias Infinito’s
pre-existing mining rights).

As a result, the Claimant argues that the 2011 Legislative Mining Ban “breached
Infinito’s expectation that it could proceedwith the Project in accordance with the Mining
Code, and arbitrarily changed ‘the rules of the game’ and the legal framework
applicable to Infinito.”?%9 It also contends that the application of this Ban to the Crucitas
Project served no rational purpose, as the Constitutional Chamber had confirmed that
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Glencore International A.G. and C.l. Prodeco S.A. v. Republic of Colombia, ICSID Case No.
ARB/16/6, Award, 27 August 2019, 1] 1420.

Arbitrator Stern does not disagree with the substantive statement, but considers that such a
statement is barred for two cumulative procedural reasons, one being that a court decision
cannot be reviewed under the standard of FET, the other being that the act which has annulled
the Concession was the 2010 TCA Decision, not the 2011 Administrative Chamber Decision.

C-Reply Merits, 91 601. See also CWS-Hernandez 1, 1] 230-231, 235-236.
C-Reply Merits, 1 599.
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the Project was environmentally viable.®® Not only was there “no proportionality
between the means employed and the aim sought to be realized,” but Infinito bears an
excessive burden — indeed, the only burden, as Industrias Infinito was the only
company affected by the Ban.°!"

As to the 2012 MINAET Resolution, the Claimant argues, first, that the Government
could have chosento take a different course of action following the 2011 Administrative
Chamber Decision, and second, that the Government exceeded its powers as the
Resolution went beyond what the Administrative Chamber had ordered. Not only did
the 2012 MINAET Resolution cancel the 2008 Concession; it also archived the file and
declared the Crucitas area free of any mining right, thus preventing Industrias Infinito
from continuing with the administrative process it had already started with its
exploration permit. The Claimant speculates that this cancellation might have been
premised on the 2011 Legislative Mining Ban, which ordered all pending proceedings
to be cancelled and archived.®'2 The Claimant’s FET claim against the 2012 MINAET
Resolution is thus tied to its claim against the 2011 Legislative Mining Ban, which the
2012 MINAET Resolution allegedly implemented (and indeed, the Claimant repeatedly
characterizes the “interaction” between these two measures as the source of the
alleged breach of FET).913

The 2011 Legislative Mining Ban was a statute that amended several provisions of the
Mining Code. In particular, it amended Article 8 of the Mining Code as follows: 14

Mining exploitation in areas declared national parks, biological reserves,
forestreserves and state refuges of wildlife is prohibited.

[..]

All the areas of The Abangares Canton, Osa and Goffito, with potential for
metal mining, are declared mining reserve zones and are frozen in favour
of the State, based on the technical studies carried out by the Directorate
of Geology and Mines of the Ministry of Environment, Energy and
Telecommunications (Minaet).

This reserve includes all the areas which are free of exploitation
concessions and all of those which, in the future, may acquire such
condition, whether it is by the expiration, cancellation or any other form of
expiration of the previously granted rights.

In the mining reserve area established in this article, only exploration
permits, mining exploitation concessions and [benefit of] material[s] may
be granted to properly organized workers in cooperatives dedicated to
mining in a small scale for the subsistence of families, artisanal mining and
prospector use (coligallero), according to the terms established in this Law
and its Regulations.
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C-Reply Merits, 11 604.

C-Reply Merits, 9 604.

C-Reply Merits, 9 600.

See, e.g., C-Reply Merits, 11 601, 604.

Amendment to Mining Code, No. 8904 (1 December 2010), Article 1 (amending Article 8 of the
Mining Code), Exh. C-0238.
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The granting of these permits and concessions shall be given, exclusively,
to cooperatives of workers for the development of mining in a small scale
for the subsistence of families, artisanal mining and prospector use
(coligallero) from communities surrounding the exploitation sites, based on
the amount of affiliates of such cooperatives. The affiliated workers cannot
belong, at the time, to more than one small scale mining cooperative.

Small scale mining for the subsistence of families is understood as the
underground extraction carried out through manual and mechanic
collective work, where the extraction volume is established by the
Directorate of Geology and Mines according to the technical-geological
studies submitted in the concession request, taking into consideration the
use of modern exploitation techniques to maximize the metal extraction
and the environmental protection in line with sustainable development. For
determining the volume to be under concession, the Directorate of Geology
and Mines shall apply equity and proportionality criteria according to the
number of affiliated workers and the concession requests.

For this purpose, the Executive Branch shall recover through the relevant
authority, in accordance with the due process, the concessions which are
in no use or exploited in an irregular manner. No concession shall be
renovated or extended ff it fails to comply with the provisions of this article.

The Directorate of Geology and Mines is authorized to grant exploration
permits and mining concessions for mining in small scale for the
subsistence of families, artisanal mining and coligallero.

The 2011 Legislative Mining Ban also amended Article 8 bis of the Mining Code in the
following terms: °1°

Permits or concessions shall not be granted for the exploration and
exploitation activities of open-pit mining of metallic minerals on national
territory. It is established as an exception that only exploration pemits for
scientific and investigatory purposes shall be granted.

The Ban contained a grandfathering provision, according to which “concession rights
acquired in good faith and in compliance with all requirements of the current legislation,
prior to its entry into force are excluded from the provisions of this Law.”°'6¢ However, it
also stated that “[a]ll [proceedings] related to exploration permits and [exploitation]
concessions to engage in open-pit metal mining activities, which are pending in the
Directorate of Geology and Mines and the National Technical Environmentd
Secretariat at the date of entry into force of the present Law, shall be archived.”?'7

The Tribunalis not convinced that, in the abstract, the 2011 Legislative Mining Ban was
unfair and inequitable. More specifically, it is not convinced that the Ban lacked a
rational purpose and is therefore arbitrary. While it is not clear from the Ban itself that
its purpose was to protectthe environment (there is no preamble or message explaining
its reasons), certain provisionsin the Ban suggest that the protection of the environment
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Amendment to Mining Code, No. 8904 (1 December 2010), Article 2 (amending Article 8 bis of
the Mining Code), Exh. C-0238.

Amendmentto Mining Code, No. 8904 (1 December 2010), Transitory Provision Il, Exh. C-0238.

Amendmentto Mining Code, No. 8904 (1 December 2010), Transitory Provision lll, Exh. C-
0238.
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may have been at least part of the purpose behind is enactment.®'® The Tribunal also
notes that small-scale miners (organized workers in cooperatives dedicated to mining
in a small scale for the subsistence of families, artisanal mining and prospector use
(coligallero)) were excluded from the Ban.®'® They were also allowed to use cyanide
and mercury leaching techniques for eight years following the entry into force of the
Ban, which does not quite conform to the objective of protecting the environment.
However, the Tribunal accepts that Costa Rica may have had other reasons (e.g.,
social or economic reasons) to exclude small-scale mining from the Ban.

By contrast, the Tribunal is of the view that the application of the 2011 Legislative
Mining Ban to the Claimant was unfair and inequitable. While as discussed above the
Claimant could have no legitimate expectation of legal stability, the Tribunal finds that
the application of the Ban to the Crucitas Project was disproportionate to the public
policy pursued.

As noted in AES, for a measure to be reasonable, “there needs to be an appropriate
correlation between the state’s public policy objective and the measure adopted to
achieve it,” and “[t]his has to do with the nature of the measure and the way it is
implemented.”920 In the Tribunal’s view, the measure must also be proportionate to its
purpose. The Claimant has alleged (and the Respondent has not contested) that, at
the time of its enactment, the only project caught by its provisions was the Crucitas
Project. However, at that pointin time, the Constitutional Chamber had already ruled
that the Project was environmentally sound. There was thus no reasonable correlation
between the aim sought by the measure and its effecton the Claimant.

To be reasonable and proportionate vis-a-vis the Claimant (while still capturing future
projects that were untested), Parliament could have included a grandfathering provision
that protected the Crucitas Project, or could have allowed pending proceedings to
continue.

The Respondent has argued that the 2011 Legislative Mining Ban had no impact on
the Claimant, because as a result of the 2010 Executive Moratoria, Industrias Infinito
was in any event precluded from applying for anew concession. For the Tribunal, this
argument relates to causation (and is addressed further below). In terms of its content
and scope, the Tribunal finds that the 2011 Legislative Mining Ban definitively forbade
open pit-mining for an indefinite period, thus depriving the Claimant of any real
opportunity to reinitiate the Crucitas Project. By contrast, the 2010 Executive Moratoria
did not prohibit open-pit mining outright; they merely established a suspension of such
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Forinstance, Article 4 amended Article 103 of the Mining Code to add that “[t]he use of cyanide
and mercury leaching techniques in mining and the improper use of dangerous substances in
accordance with the provisions of The World Health Organization” “shall be considered factors
that deteriorate the environment.” Amendment to Mining Code, No. 8904 (1 December 2010),

Article 4 (amending Article 103 of the Mining Code), Exh. C-0238.

Amendment to Mining Code, No. 8904 (1 December 2010), Article 1 (amending Article 8 of the
Mining Code), Exh. C-0238.

AES Summit Generation Limited and AES-Tisza Erémii Kit v. Republic of Hungary, ICSID Case
No. ARB/07/22, Award, 23 September 2010 (“AES”), 1 10.3.9, Exh. CL-0260.
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activities. Nor did they order all pending proceedings to be archived. The Tribunal is
not persuaded by Dr. Ledn’s explanation that archiving a file is a physical process and
does not mean that the rights do not exist.92" It is clear from the Ban that the intention
was to terminate all pending proceedings.

The effect of the 2011 Legislative Mining Ban on the Claimant was that, once the 2011
Administrative Chamber Decision confirmed the annulment of the Concession, it was
nolonger allowed to request anew mining concession. Had the 2011 Legislative Mining
Ban not ordered the cancellation of pending proceedings, and had the 2012 MINAET
Resolution not acted upon it, following the annulment of the 2008 Concession,
Industrias Infinito would have returned to the position it was in before the grant of the
concession, i.e., an exploration permit holder with a pending application for an
exploitation concession. To reach this conclusion, the Tribunal has taken the following
elements into account:

First, the Claimant relies on the expert evidence of Messrs. Hernandez and Rojas, 922
and of Dr. Araya. %23 While Dr. Araya’s reliability was called into question at the hearing,
her evidence is grounded on the clear terms of Article 171 of the General Law of Public
Administration, which provides that “[the declaration of absolute nullity shall have a
purely declaratory and retroactive effect to the date of the act, all without prejudice to
the rights acquired in good faith.” 924

Second, the Respondent has not specifically addressed the Claimant’s argument that
the annulment of a concession does not cancel the underlying proceedings and
previously acquired administrative rights. The Respondent has argued that an
exploration permit does not automatically grant the right to an exploitation
concession,?25 but that is not the point here. It has also submitted that, because
Industrias Infinito’s exploration permit expired in September 1999, it could not have
applied for a new exploitation concession even absent the 2011 Legislative Mining Ban
and the 2012 MINAET Resolution.

It is true that Article 26 of the Mining Code provides that “[d]uring the term of an
exploration permit and up to sixty days after the expiration of the term or its extension,
the [exploration permit] holder shall be entitled to obtain an exploitation concession,
provided that [it] ha[s] fulfilled [its] obligations and the requirements of this Law and its
regulations.”®26 However, this provision must be interpreted as requiring an exploration

921

922

923

924

925

926

RER-Ledn 2, [ 136 (“Subsequently, it was ordered to be archived. This decision did not change
the company’s status since it only meant that the file was physically sent to a different place
called the archive. A decision to ‘archive’ is not a synonym for nullity or non-existence in relation
to what should have happened at that time.”)

CER-Hernandez-Rojas 1, |[{] 322-323; 327.
CER-Araya 1,  56.

General Law of Public Administration, Law No. 6227 (5 February 1978), Exh. C-0014, Article
171.

RER-Ledn 2, q[9] 31-42.
Mining Code, Law No. 6797 (4 October 1982), Article 26, Exh. C-0015.
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permit holder to apply for an exploitation concession within that period. To interpret it
as requiring an exploitation concession to be granted within those 60 days would not
conformwith reality, as the permitting process may take several years, as the case at
hand proves. Indeed, Dr. Ledn confirms that this interpretation is correct. 927

It appears undisputed that Industrias Infinito applied for an exploitation concessionin a
timely manner, i.e., within 60 days following the expiry of the exploration permit. 928 If,
priorto the 2011 Legislative Mining Ban, Industrias Infinito could have retained its rights
in tramite (as acquired administrative rights), it seems irrelevant if the exploration permit
had already expired.

Third, the Tribunal is not convinced by the Respondent’s argument that, pursuant to
Article 63 of the Mining Code, the cancellation of all mining rights is the natural
consequence of the concession’s annulment. While it is true that Article 63 provides
that, once a concession is cancelled, the DGM “shall issue the corresponding
cancellation resolution,” and once this resolution is firm, “the zone shall be liberated
from the respective mining rights,”92° Article 63 refers to cases of cancellation due to
caducidad, i.e., cases in which the concession holder has failed to comply with the
conditions set out in the concession or in the law.%% |t does not refer to cases of
annulment caused by legal flaws attributable to the granting authority when the
concession holder is in good faith.

In the Tribunal’s view, in light of Article 171 of the General Law of Public Administration,
the right of an exploration permit holder to apply for an exploitation concession must
survive the annulment of a concession granted unlawfully when the concession holder
is in good faith. Importantly, Dr. Ledn appears to acknowledge that the process initiated
by Industrias Infinito in 1999 to obtain an exploitation concession was still pending (“en
tramite”) as a result of the annulment of the concession(s): %31

In Industrias Infinito’s case, the Mining Registry was cancelled by judicial
order, as a consequence of the absolute nullity of Concession 578-2001
and, by default, nullity of Concession 217 - 2008. That very nullity caused
the company to have a case in process and a procedure that was
suspended dueto the indicated moratorium.

927

928

929

930

931

RER-Ledn 1, 9 308 (“Infinito’s witness Juan Carlos Hernandez affirmed that the term of the
exploration permit expired on 18 September 1999. In strict interpretation of Article 26 of the
Mining Code, Infinito had two moments to submit the mining concession application: (i) during
the period of validity of the exploration permit (7 June 1993 to 18 September 1999), or (ii) sixty
days after the indicated expiration.”)

Industrias Infinito S.A., Request for Exploitation Concession (18 December 1999), Exh. C-0053.
The term of the exploration permit had been extended to 18 September 1999. Resolution No.
193-DGM (2 April 1998), Exh. C-0046.

Mining Code, Law No. 6797 (4 October 1982), Article 63, Exh. C-0015; RER-Ledn 1, § 303.

Mining Code, Law No. 6797 (4 October 1982), Article 63, Exh. C-0015 (“The exploitation
concession may be cancelled if the holder does not comply with the conditions specified in the
resolution granting it, in accordance with this Law and its regulations, especially in the folowing
cases [...]").

RER-Ledn 2, ] 136.
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These considerations suggest that, but for the 2011 Legislative Mining Ban and the
2012 MINAET Resolution, after the 2011 Administrative Chamber Decision, Industrias
Infinito would have been restored to the position of an exploration permit holder with a
pending application for an exploitation concession. While the 2010 Executive Moratoria
would not have allowed Industrias Infinito to request a new exploitation concession
then, this Moratorium was not an outright prohibition, and Industrias Infinito could have
retained its rights in tramite until those Moratoria were repealed.

For these reasons, the Tribunal finds that the application of the 2011 Legislative Mining
Ban to the Claimant was unfair and inequitable.

The Claimant also argues that the 2012 MINAET Resolution amounted to a breach of
FET. It is true that the 2012 MINAET Resolution declared the Crucitas Project free of
all mining rights,®32when neither the TCA nor the Administrative Chamber expressly so
provided. However, this declaration logically flowed from the annulment of the 2008
Concession and more particularly from the orderin the 2011 Legislative Mining Ban
that all pending proceedings be archived. The Tribunal sees the 2012 MINAET
Resolution as an ancillary action taken in the implementation of the 2011 Administrative
Chamber Decision and the 2011 Legislative Mining Ban. As such, it cannot be
assessed as an independent breach of FET, but shares the fate of these actions.
Accordingly, to the extent that it applied the 2011 Administrative Chamber Decision,
the 2012 MINAET Decision does not amountto a breach of FET. However, to the extent
that it applied the 2011 Legislative Mining Ban, it forms part of that FET breach.

As to the Claimant’s argument that the Government’s inaction following the 2011
Administrative Chamber Decision was a policy choice, the Tribunal is of the view that
the Government could not have acted differently once the 2011 Legislative Mining Ban
was in place. The Government cannot issue permits that violate domestic law. The
breach of FET occurred with the Ban itself; not with the Government’s subsequent
conduct.

C. Does the Respondent Continue to Treat the Claimant in an
Unfair Manner?

The Claimant also contends that, by reinitiating the TCA Damages proceeding, the
Respondent continues to treat Infinito unfairly and inequitably.

The 2010 TCADecision ordered Industrias Infinito, the Government and SINAC to bear
the costs of restoring the Crucitas site to its pre-project condition. Through the 2015
TCA Damages Decision, the TCA ordered Industrias Infinito, the SINAC and the State
to pay USD 6.4 million for environmental damages within six months. In December
2017, the Administrative Chamber overturned the 2015 TCA Damages Decision for
lack of motivation and remanded the file to the TCA. More specifically, the
Administrative Chamber held that the TCA did not assess the experts’ report on

932

Resolution No. 0037, MINAET, File No. 2594 (9 January 2012), Exh. C-0268. In addition to
cancelling the 2008 Concession, this resolution ordered the “Administrative file 2594 [to be]
archived,” and “the area [to be] liberated from the Mining Registry.”
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environmental damages, did not make any reference to the parties’ positions and did
not justify the rate which it applied to determine the amount of the damages. This
proceeding sat inactive until January 2019, when the TCA reinitiated it. 933

The Claimant contends that “[t]he continuation of this proceeding continues Costa
Rica’s breach of the fair and equitable standard, and any damages and costs (including
defence costs) associated with this proceeding are further damages to Infinito resulting
from that breach.” 934

In contrast to the four other measures challenged by Infinito, this measure does not
relate to the loss of the Concession or Industrias Infinito’s inability to pursue a new one;
it relates to damages that Industrias Infinito might be required to pay as a result of its
use of the site, which damages Infinito deems arbitrary. As discussed in Section
V.D.3.b(vi) supra, the Tribunal considers that this claim pertains to a distinct FET
violation.

The Tribunal agrees with the Respondent that this claim is premature. The TCA has
not issued any decision quantifying the damages to be paid by Industrias Infinito.
However, it cannot be said that the claim is manifestly without legal merit, as the
Respondent also contends. It is undisputed that the 2010 TCA Decision ordered
Industrias Infinito to bear part of the costs of restoring the site, and this decision was
confirmed by the Administrative Chamber. What remains to be decided is the amount
that Industrias Infinito will need to pay. Accordingly, the Tribunal finds that the claim is
premature and thus inadmissible at this stage, but will not declare that it lacks merit.

Conclusion on FET and Impact on Quantum

In conclusion, a majority of the Tribunal considers that the Respondent has breached
its FET obligation through the 2011 Legislative Mining Ban and, as an ancillary act, the
2012 MINAET Resolution (to the extent that it implemented that Ban). The effect of
these measures was to deprive Industrias Infinito of the opportunity to apply for a new
exploitation concession.

Although it considers the breach established, the Tribunal has difficulty identifying the
damage which the breach may have caused. Had it not been for the 2011 Legislative
Mining Ban and the 2012 MINAET Resolution, after the 2011 Administrative Chamber
Decision Industrias Infinito would have been restored to the position of an exploration
permit holder with a pending application for an exploitation concession. However, at
that time, the 2010 Executive Moratoria, which were still in place, would have barred
Industrias Infinito from obtaining a new exploitation concession.

933

934

Supra, 9 114-118.

C-Reply Merits, 9 613. Consequently, Infinito requests “a declaration that Costa Rica is liable to
indemnify Infinito for any amounts Infinito or [Industrias Infinito] are required to pay as a result
of, orin connection with, this late-blooming proceeding.” Ibid.
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The Claimant argues that, despite this, the 2011 Legislative Mining Ban had a “clear
impact” on the Crucitas Project.®3 The argument is essentially that (i) it was the 2011
Legislative Mining Ban and not the Administrative Chamber Decision which mandated
the cancellation of its remaining mining rights, and (ii) the 2010 Executive Moratoria
“‘would not have deprived [Industrias Infinito] of its underlying rights, which [Industrias
Infinito] could have built on to seek restoration of its key permits, once lifted.”?36

While these considerations may well be correct, they do not suggest that the 2011
Legislative Mining Ban caused a quantifiable harm. The fact remains that, regardless
of the 2011 Legislative Mining Ban, Industrias Infinito was precluded from applying for
an exploitation concession because of the 2010 Executive Moratoria. While these
Moratoria did not establish a permanent mining ban, there is no indication in the record
as to when Industrias Infinito would have been able to reapply for an exploitation
concession. It should also be noted in this context that the 2010 Executive Moratoria
were issued prior to the cut-off date and that therefore any claim related to them is time-
barred.

Even if the Tribunal were to accept that the fact of harm was established, this would
not assist the Claimant’s case. There is no basis in the record, and Infinito has
articulated none, allowing the Tribunal to quantify the damage caused by this
standalone breach. Pursuant to the full reparation standard stated in the Chorzow
Factory case, “[rleparation must, as far as possible, wipe-out all the consequences of
the illegal act and re-establish the situation which would, in all probability, have existed
if that act had not been committed.”93” Here, absent the 2011 Legislative Mining Ban
and the 2012 MINAET Resolution, Industrias Infinito would have been in the situation
of an exploration permit holder. Assuming arguendo that the 2010 Executive Moratoria
did not already prevent Industrias Infinito from restarting the process, the Claimant’s
harm would essentially consist in the loss of an opportunity or chance to apply for an
exploitation concession. Yet, the Claimant has not put forward a quantification for such
a loss of opportunity, nor has it provided the Tribunal with any elements to calculate it.
If one adds the inherent uncertainty and the regulatory risk involved in any application
process, the monetary consequences of this loss of chance appear too speculative to
give rise to an award of damages.

The Tribunal thus concludes that it cannot award damages for the FET breach
stemming from the 2011 Legislative Mining Ban, alone or in conjunction with the 2012
MINAET Resolution.

935

936

937

C-Reply Merits, [ 737.
C-Reply Merits, § 737.

Case Conceming the Factory at Chorzow (Germany v. Poland), 1928 P.C.I.J. (ser. A) No. 17
(13 September 1928), [ 125, Exh. CL-0024.
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FuLL PROTECTION AND SECURITY

The Claimant’s Position

The Claimant contends that, contrary to Article 1(2)(b) of the BIT, Costa Rica failed to
grant Infinito’s investments FPS.

a. The FPS Standard Under Article 11(2)(b)

The Claimant makes four submissions with respect to the scope of the FPS standard
enshrined at Article 11(2)(b) of the BIT.

First, it argues that the FPS standard covers the physical as well as the legal security
of its investments.%® The wording of the BIT does not limit the obligation to physical
security and, in the absence of such language, the standard should be interpreted to
include legal security. 93 Relying on Biwater Gauff, the Claimant submits that “when the
terms ‘protection’ and ‘security’ are qualified by ‘full’, the content of the standard may
extend to matters other than physical security.” 40 This is supported by the definition of
“Investment” in the BIT, which is broad and includes both tangible and intangible
assets. %41

Second, the Claimant asserts that the FPS standard is independent from the FET
standard.?*2 These standards are contained in two different provisions, which means
that the “drafters intended for these standards to independently provide protection.”?43
The Claimant further contends that “it would significantly undermine the protections of
the BIT to declare a decisive rule that the [FPS] standard imposes nothing separate or
independent from Article I1(2)(a).”?4

Third, the Claimant acknowledges that the FPS standard does not impose strict or
absolute liability on the Respondent, but requires it to act with due diligence to protect
its investments by adopting all possible measures that could be reasonably expected.
It thus requires active conduct on the part of the State, not the mere abstention from
prejudicial conduct. 945

938

939

940

941

942

943

945

C-Mem. Merits, 9] 346.
C-Mem. Merits, 4] 346, citing Vivendi Il, 1 7.4.15, Exh. CL-0029.

C-Mem. Merits, ] 346, citing Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania,
ICSID Case No. ARB/05/22, Award, 24 July 2008 (“Biwater Gauff’), | 729, Exh. CL-0021.

C-Reply Merits, 9 635.
C-Reply Merits, 9 638.

C-Reply Merits, 1] 638-639, citing Jan de Nul N.V. and Dredging International N.V. v. Arab
Republic of Egypt, ICSID Case No. ARB/04/13, Decision on Jurisdiction, 16 June 2006 (“Jan
de Nul Jurisdiction”), § 269, Exh. CL-0204.

C-Reply Merits, [ 639.
C-Reply Merits, q[1] 642-643.
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Fourth, the Claimant contends that the FPS standard protects investors frominjuries,
irrespective of whether they were caused by the host State actors or a third party.®46
The Claimant further contends that “[d]enying the application of the full protection and
security clause against the state’s own actions would deprive the application of the
clause to legal security of any meaning.”%4’

b. The Respondent Breached Its Obligation to Provide Full Protection and
Security

The Claimant contends that the Respondent failed to provide legal security to Infinito’s
investments and that its behavior falls below the standard of due diligence. Specifically,
Costa Rica failed to create a legal system protecting Industrias Infinito’s mining rights
and providing a process to uphold those rights. 948

For the Claimant, the following actions by the Respondent show that it did not grant
legal security for the Claimant’s investments: (i) the Administrative Chamber annulled
the 2008 Concession on the basis of the 2002 Moratorium even though it did not apply
to the Crucitas Project; (ii) the Minister of the Environment then formally cancelled the
2008 Concession and extinguished Industrias Infinito’s pre-existing mining rights; (iii)
the Respondent did not put in place a legal system to prevent the issuance of
inconsistent decisions by its courts.%4°

Contrary to the Respondent’s contentions, making the judicial system available to the
investor and ensuring that decisions are taken in good faith is insufficient; the FPS
standard includes ensuring the stability of the legal system as a whole. By “maintaining
a legal systemthat allows for contradictory decisions to co-exist without a mechanism
to address this inconsistency,” the Respondent failed to do so, and it did not make its
judicial system available to the Claimant in a meaningful way. %%

Infinito furtherargues that the FPS obligation binds not only CostaRica’s judicial organs
and executive branch, which “had a duty not only to refrain from acting negligently, as
it did, but to take actions to correct unacceptable behavior.” 9" Here, the Government
committed errors in granting Industrias Infinito’s permits and approvals and failed to
adopt a mechanism to address the conflicting decisions issued by the Supreme Court,

947

949

950

951

C-Reply Merits, 9 640; American Manufacturing & Trading v. Republic of Zaire, ICSID Case No.
ARB/93/1, Award, 21 February 1997 (“American Manufacturing”), | 6.13, Exh. CL-0120;
Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No. ARB/98/4, Award, 8 December
2000 (“Wena”), Exh. CL-0091; Biwater Gauff, | 731, Exh. CL-0021.

C-Reply Merits, 1 641.
C-Reply Merits, ] 644.
C-Mem. Merits, 4] 347.
C-Reply Merits, 9] 645.
C-Reply Merits, {1 647.
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or to rectify the situation created by the annulment of the Concession and the 2011
Legislative Mining Ban. 952

The Respondent’s Position

a. The FPS Standard

The Respondent argues that (i) the FPS standard under Article 11(2)(b) of the BIT is
limited to physical security; (ii) the definition of “investment” does not expand the scope
of the FPS standard; (iii) the FPS standard does not provide protection in addition to
the FET obligation; and (iv) the correct legal standard of the FPS obligation only
requires due diligence and good faith. 53

First, the Respondent submits that the FPS standard does not compel a host State to
ensure the legal security of investors’ assets. Relying on Saluka and Rumeli, the
Respondent argues that the FPS clause is not meant to cover any kind of impairment
of an investor’s investment, but only to protect the physical integrity of an investment
against interference by use of force.? The fact that this is not expressly stated in the
BIT does not mean that the FPS standard extends to legal security.?% Citing
Parkerings, the Respondent denies that the reference to “full” protection and security
makes a difference in the level of protection a State is required to provide.%%

According to the Respondent, the Claimant’s interpretation of Article I1(2)(b) of the BIT
is at odds with the Contracting Parties’ intention. As Canada has emphasized in its
Non-Disputing Party Submission, the scope of the FPS standard of the BIT is limited to
physical protection and security of qualifying investments.®7 This interpretation is
consistent with the rules on treaty interpretation providedin the VCLT, as it conforms
to the ordinary meaning of “full protection and security” in its context and in light of the
Treaty’s object and purpose. It is also supported by Canada’s treaty practice, as in
recent treaties “Canada has taken steps to clarify that the [FPS] obligation ‘has always
been intended to refer to physical protection and security’ — for example through a joint
interpretive statement.”958

Second, the Respondent denies that the definition of “investment” widens the scope of
the FPS standard because it includes both tangible and intangible assets.®° Many
arbitral awards involving treaties with similarly broad definitions of “investment” have

952

953

954

955

956

957

958

959

C-Reply Merits, {1 647.

R-Rej. Merits, ] 676-693.

R-CM Merits, [ 478, citing Saluka, Y[1] 483-484, Exh. CL-0077; Rumeli, | 668, Exh. CL-0075.
R-Rej. Merits, ] 676.

R-Rej. Merits, [ 677, citing Parkerings, g 354, Exh. CL-0068.

R-Rej. Merits, {678, citing Canada’s Non-Disputing Party Submission, q[{] 40-47.

R-Rej. Merits, ] 679.

R-Rej. Merits, 1] 682.
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held that the FPS standard is limited to physical protection.%° As noted by the AWG
Group tribunal, the cases cited by the Claimant (such as CME®%"and Azurix°62) have
not provided any reason to depart from the historical interpretation of the standard. 963

Third, even assuming, quod non, that the FPS obligation protects legal security, the
Respondent contends that it could not impose an obligation that would go beyond the
FET standard.®64 The Claimant’s position that the FPS and FET standards impose
distinct and independent protectionsis unfounded. %5 Several arbitral decisions have
held that an extensive interpretation of the FPS standard would resultin an undesirable
overlap with the FET standard.®¢ The Respondent further agrees with Canada’s view
that the FPS standard reflects the MST under customary international law. %7 Insofar
as the FPS standard has independent significance, its application is limited to the
protection against acts of third parties. %68

Fourth, the Respondent submits that the FPS standard does notimpose strict liability
on the host State; it only requires due diligence from the host State, namely a
“reasonable degree of vigilance” and an obligation “to act in good faith.”96° In other
words, the FPS standard is not a guarantee or an obligation of result.%7? Relying on

960

961

962

963

964

965

966

967

968

969

970

R-Rej. Merits, 1682, citing Rumeli, [1] 340, 668, Exh. CL-0075; Saluka, 1[{] 198, 483-484, Exh.
CL-0077; PSEG Global Inc. and Konya ligin Elektrik Uretim ve Ticaret Limited Sirketi v. Republic
of Turkey, ICSID Case No. ARB/02/5, Award, 19 January 2007 (“PSEG”), ||| 66, 258, Exh. CL-
0073; Enron Corporation and Ponderosa Assets, L.P. v. Argentine Republic, ICSID Case No.
ARB/01/3, Decision on Jurisdiction, 14 January 2004 (“Enron Jurisdiction”), § 42, Exh. RL-
0003; Crystallex, 1] 661, 632-633, Exh. CL-0131; Sempra Energy International v. Argentine
Republic, ICSID Case No. ARB/02/16, Decision on Objections to Jurisdiction, 11 May 2005
(“Sempra Jurisdiction”), ] 92, 321-324, Exh. CL-0163; AWG Group Ltd. v. Argentine
Republic, UNCITRAL, Decision on Jurisdiction, 3 August 2006 (“AWG Jurisdiction”), {14748,
CL-0211; AWG Group Ltd. v. Argentine Republic, UNCITRAL, Decision on Liability, 30 July
2010 ("AWG Liability”), 1 176-177, Exh. RL-0208.

CME Czech Republic B.V. v. Czech Republic, UNCITRAL, Partial Award, 13 September 2001
(“CMFE”), 1111 591, 613, Exh. CL-0026.

Azurix, 1] 406-408, Exh. CL-0018.

R-Rej. Merits, 1 682, citing AWG Liability, [ 176-177, Exh. RL-0208 (finding that “[n]either the
CME nor Azurix awards provide a historical analysis of the conceptof full protection and security
or give any clear reason as to why it was departing from the historical interpretation traditionally
employed by courts and tribunals and expanding that conceptto cover non-physical actions and
injuries.”)

R-CM Merits, 1 480; R-Rej. Merits, ] 684.
R-Rej. Merits, 9] 685.

R-Rej. Merits, ] 685-687, citing PSEG, { 258, Exh. CL-0073; Enron Corporation and
PonderosaAssets, L.P.v. Argentine Republic,ICSID Case No. ARB/01/3, Award, 22 May 2007,
i1 286 (“Enron Award”), Exh. CL-0036; Sempra Energy International v. Argentine Republic,
Award, 28 September 2007 (“Sempra Award”), [ 323, Exh. R-0218; AWG Liability, ] 174, Exh.
RL-0208.

R-Rej. Merits, ] 688.
R-CM Merits, 9] 481-482.

R-CM Merits, [ 483; R-Rej. Merits, [ 690, citing C. Schreuer, “Full Protection and Security”, 1
Journal of International Dispute Settlement (2010), p. 16, Exh. CL-0178.

R-Rej. Merits, 1 690.
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AAPL and Lauder, the Respondentargues thatthe “due diligence requirement s limited
to what is reasonable in the circumstances.”®”' The Respondent further stresses that
the threshold to establish a breach to the FPS obligation is high.972

b. The Respondent Did Not Breach Its FPS Obligation

The Respondent submits that it did not breach Article I1(2)(b) of the BIT, as neither the
challenged judicial measures nor the actions of the executive branch have failed to
provide FPS to the Claimant’s investments.

(i) The Judicial Measures Challenged by the Claimant Did Not
Amount to a Breach of Costa Rica’s Full FPS Obligation

The Respondent denies that the judicial measures of which the Claimant complains
(the 2011 Administrative Chamber Decision and the alleged lack of a mechanism to
address inconsistencies between the decisions of the Supreme Court) amount to a
breach of FPS.

First, the Respondent argues that Costa Rica could not have breached the FPS
standard since there is no allegation of physical harm.973

Second, assuming that the FPS standard extends to legal security and protection, quod
non, Infinito has established no denial of justice.%4

Third, under the same assumption, the Respondent complied with the due diligence
imposed by the FPS standard, which only requires “Costa Rica’s judicial system [to be]
available to the Claimant and [...] the decisions of the Costa Rican judiciary [to be]
taken in good faith and tenable.”®7®> The issuance by a domestic court of a judgment
adverse to the investor does not establish a breach of the FPS obligation.®”¢ According
to the Respondent, the Costa Rican courts rendered their decisions “in good faith,
impartially and with due respect for Industrias Infinito’s procedural rights” and in
accordance with Costa Rican law. More specifically, the Administrative Chamber
provided Industrias Infinito with a full opportunity to presentits case, including through
written and oral pleadings.®7 In the alternative, the Respondent contends that a mere

971

972

973

974

975

976

977

R-Rej. Merits, 1691, citing Asian Agricultural Products Ltd. v. Republic of Sri Lanka, ICSID Case
No. ARB/87/3, Final Award, 27 June 1990 (“AAPL”), | 77, Exh. CL-0121; Ronald S. Lauder v.
Czech Republic, UNCITRAL, Final Award, 3 September 2001 (“Lauder”), 9 308, Exh. RL-0229.

R-Rej. Merits, ] 692, citing Noble Ventures, Inc. v. Romania, ICSID Case No. ARB/01/11,
Award, 12 October 2005 (“Noble Ventures”), | 165, Exh. RL-0214.

R-CM Merits, 1 492; R-Rej. Merits, ] 697.
R-Rej. Merits, 1 698.

R-CM Merits, 1 494; R-Rej. Merits, [ 699-700.
R-CM Merits, 1 495; R-Rej. Merits, [ 700.
R-CM Merits, 1 497; R-Rej. Merits, § 701.
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error in the application of domestic law does not amount to a breach of the FPS
standard.®"8

Further, the Respondent contends that the Costa Rican courts assessed and rejected
all of the Claimant’'s arguments relating to the res judicata principle and the co-
existence of contradictory decisions within Costa Rica’s judicial order.%”® As discussed
in the context of denial of justice, there is no inconsistency between the decisions of
the Administrative and the Constitutional Chambers, because each Chamber has its
own area of competence. %0

Finally, the Respondent argues that “it would not have been reasonable to expect Costa
Rica to overhaul its entire legal system and introduce a new judicial mechanism simply
to address these allegedly conflicting decisions.”%" Its actions were reasonable: it
ensured a fair process for all parties and provided for a judicial system in which each
Chamber has its own area of jurisdiction, precisely in order to avoid contradictory
decisions. %82

(ii) The Actions of Costa Rica’s Executive Branch Did Not Amount to
a Breach of the FPS

At the outset, the Respondent repeats that the FPS standard could not have been
breached since the Claimant does not point out to any physical harm.®3 In any event,
the Respondent disputes that Costa Rica’s executive branch acted in a manner that
could give rise to a breach of the FPS standard.

First, the FPS standard only requires the host State to comply with a duty of due
diligence. %84

Second, the Claimant’s argument that Costa Rica’s executive branch “failed to rectify
the situation” is too vague to establish a breach to the BIT. If the Claimant’s argument
is that the MINAET should have disregarded the 2010 TCA Decision and the 2011
Administrative Chamber Decision, it is misguided, as “[s]uch action would not only be
‘contrary to the legal system’, but also likely result in criminal and disciplinary
proceedings against MINAE[T] officials for failure to abide by an express legal
mandate.” %85
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R-Rej. Merits, § 701.

R-Rej. Merits, ] 702.

R-CM Merits, 1 496; R-Rej. Merits, [ 702.
R-Rej. Merits, ] 704.

R-Rej. Merits, [ 703, 705.

R-Rej. Merits, [ 708-709.

R-Rej. Merits, § 710.

R-Rej. Merits, § 711.
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616.

617.

618.

619.

Third, as to the Claimant's position that the executive branch failed to adopt a
mechanism to address the inconsistencies in its legal system, the Respondent
contends that the executive branch cannot “reform the judiciary at will and thereby alter
the checks and balances under the Costa Rican Constitution.”986

Fourth, the Respondent submits that the Tribunal cannot take into account the
executive errorsin granting Industrias Infinito’s permits and approvals since these facts
fall outside its jurisdiction ratione temporis. %87

Fifth, the Respondent disagrees with the Claimant that the 2012 MINAET Resolution
extinguished its pre-existing mining rights without a valid basis. This is because the
Claimant did not have such rights when the 2008 Concession was annulled, as
Industrias Infinito’s exploration permit had expired on 18 September 1999. %88

Sixth, the Respondent submits that the most the Claimant could reasonably have
expected was for the executive branch to assist Industrias Infinito in defending the
legality of the Concession before the Costa Rican courts, which it did. 98°

Finally, the Respondent stresses that any complaint with regard to the 2011 Legislative
Mining Ban relates to the actions of Costa Rica’s legislative branch. In any event, as
discussedinthe contextof FET, the 2011 Legislative Mining Ban had notimpact on the
Claimant. 9%

Canada’s Position

In its Non-Disputing Party Submission, Canada argues that Article 11(2)(b) of the BIT
does not extend beyond the physical protection and security of investments. Canada
submits that this interpretation is in accordance with Article 31(1) of the VCLT, as the
ordinary meaning of the words “protection” and “security” point to “a general meaning
of safety from physical harm, injury or impairment.” 91

Canada further asserts that the FPS standard was historically developed in the context
of physical protection and security of acompany’s officials, employees or facilities, and
submits that the notions of “protection and constant security” or “full protection and
security” in international law have traditionally been associated with situations where

986

987

988

989

990

991

R-Rej. Merits, ] 712.
R-Rej. Merits, ] 713.
R-CM Merits, 1 501; R-Rej. Merits, [ 714.
R-Rej. Merits, § 715.
R-Rej. Merits, ] 716.

Canada’s Submission, [ 41, citing the definitions of “protection;” “protect;” “harm;” “injure;”
“security;” “danger;” and “threat” in the English Oxford Living Dictionaries, online:
https://en.oxforddictionaries.com/, Exh. CAN-0018.
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621.

622.

the physical security of the investor or its investment was compromised.®% Hence,
when itis interpreted in light of its object and purpose, it is clear that the FPS standard
is intended to provide physical protection and security forinvestments.

Canada also states that this interpretation is supported both by arbitral jurisprudence®93
and its treaty practice.®* For instance, recent treaties concluded by Canada provide
that the FPS obligation refers to physical security or police protection.®% Canada has
also taken steps to clarify that the FPS obligation in older treaties (which do not
expressly refer to physical safety) has always been limited to physical protection and
security. 9%

Analysis

a. The FPS Standard

Article 11(2)(b) of the BIT provides as follows: 97

(2) Each Contracting Party shall accord investments of the other
Contracting Party:

[..]

(b) full protection and security.

According to Costa Rica, “full protection and security” refers only to physical security,
while the Claimant attributes to this term a wider meaning including legal security.

992

993

994

995

996

997

Canada’s Submission, [ 42, citing Enron Award, [ 284-287, Exh. CL-0036; and BG Group Plc.
v. Republic of Argentina, UNCITRAL, Final Award, 24 December 2007 (“BG Group”), 1| 324,
Exh. CAN-0019.

Canada’s Submission, 1] 43-44, citing Saluka, || 483-484, Exh. CL-0077; Gold Reserve,
622-623, Exh. CL-0042; BG Group, |1 323-328, Exh. CAN-0019; Crystallex, ] 632-633, Exh.
CL-0131.

Canada’s Submission, ] 45-47.

Canada’s Submission, [ 45, citing CETA, Article 8.10(5), Exh. RL-0224; Canada-Korea FTA,
Article 8.5(3)(b), Exh. CAN-0003; Agreement Between the Government of Canada and the
Government of Romania for the Promotion and Reciprocal Protection of Investments, 8 May
2009 (entered into force 23 November 2011), Annex D, Exh. CAN-0020.

Canada’s Submission, { 46, noting that in 2017, a new paragraph was added to the 1997
Canada-Chile Free Trade Agreement clarifying that the obligation to provide “full protection and
security’ means that each Party is required to provide the level of police protection required
under customary international law.” Canada-Chile FTA, Appendix I, Article G-05(3)(b) and
Article G-05, fn. 3, Exh. CAN-0004. Similarly, Canada notes that in 2017 the Canada-Colombia
Joint Commission issued an interpretation reaffirming that “[t]he concept of ‘full protection and
security’ in Article 805 [of the 2011 Canada-Colombia Free Trade Agreement]refersto a Party’s
obligations relating to the physical security of investors and covered investments.” Canada-
Colombia Free Trade Agreement, 21 November 2008 (entered into force 15 August 2011), Can.
T.S. 2011 No. 11, Article 805(1), Exh. CAN-0021; Decision of the Colombia-Canada Joint
Commission Interpretation of Certain Chapter Eight Provisions, Decision No. 6, 24 October
2017, Article 3(a); Exh. CAN-0022.

BIT, Article lI(2)(b), Exh. C-0001.
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625.

The Tribunal’s view is that, absent treaty language indicating that legal security is
covered, the FPS standard is intended to ensure physical protection and integrity of the
investor and its property within the territory of the host State. While the stability of the
business environment and legal security are captured by the standard of fair and
equitable treatment, the full protection and security standard primarily seeks to protect
investment from physical harm done by third parties.®®® As noted by the Enron tribund,
“there might be cases where a broader interpretation could be justified, but then it
becomes difficultto distinguish such situation from one resulting in the breach of fair
and equitable treatment, and even from some form of expropriation.”®%° This Tribuna
concursthatan overly extensive interpretation of FPS standard may resultin an overlap
with the other standards of investment protection, which is neither necessary nor
desirable.

While some awards, such as CME, adopted a broader interpretation of FPS covering
also legal security and protection, a number of subsequent awards have maintained
the more traditional approach to interpreting the notion of FPS. In Saluka, the tribuna
noted that “[t]he practice of arbitral tribunals seems to indicate [...] that the ‘full security
and protection’ clause is not meant to cover just any kind of impairment of an investor's
investment but to protect more specifically the physical integrity of an investment
against interference by use of force.” 9% Similarly, the tribunal in Parkerings held that
“[ilt is generally accepted that the variation of language between the formulation
‘protection’ and ‘full protection and security’ does not make a difference in the level of
protection a State is to provide.”'%01 A similar rationale has been applied by arbitral
tribunals in BG, PSEG and Rumeli. 1002

The Parties further disagree as to whether the FPS standard forms part of FET
standard, as submitted by the Respondent, or is a separate standard of protection, as
argued by the Claimant. In the Tribunal’s opinion, the fact that the Costa Rica-Canada
BIT addresses FET and FPS in two distinct subparagraphs of Article [1(2) indicates that
the Contracting Parties intended them to cover two different obligations. Thus, a
contextual interpretation requires the Tribunal to give effect to that intention by giving
the two concepts distinct meanings and fields of application, a position that is supported
by the practice of investment tribunals. 193 For instance, as stated in Jan de Nul, “[t]he
notion of continuous protection and security is to be distinguished here from the fair

998

999

1000

1001

1002

1003

AWG Liability, ] 173, Exh. RL-0208; E/ Paso, 1[1]522-523, Exh. CL-0035.
Enron Award, 9] 286, Exh. CL-0036.

Saluka, 11484, Exh. CL-0077.

R-Rej. Merits, {677, citing Parkerings, Y 354, Exh. CL-0068.

BG Group, 111 323-328, Exh. CAN-0009; PSEG, [1[258-259, Exh. CL-0073; Rumeli, 669, Exh.
CL-0075.

Jan de Nul Award [ 269, Exh. RL-0091; Electrabel, [ 7.83, Exh. RL-0126; Vannessa Ventures,
1111 221-224, Exh. RL-0078; Mamidoil Jetoil Greek Petroleum Products Societe S.A. v. Republic
of Albania, ICSID Case No. ARB/11/24, Award, 30 March 2015 (“Mamidoir’), 1Y 819-820, Exh.
RL-0022; Arif, 9] 504-506, Exh. CL-0014; Frontier Petroleumn, g 296, Exh. CL-0039.
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628.

629.

and equitable treatment standard since they are placed in two different provisions of
the BIT, even if the two guarantees overlap.” 1004

As to the content of the FPS standard, the Tribunal is of the view that the FPS standard
does not provide absolute protection against physical harm. 190 |n the words of the ICJ
in ELSI, “[tIhereference[...]to the provision of ‘constant protection and security’ cannot
be construed as the giving of a warranty that property shall neverin any circumstances
be occupied or disturbed.” 1006

Nor is the standard one of strict liability; rather, it imposes an obligation of due
diligence. 907 After a thorough analysis on the subject, AAPL concluded that the FPS
standard imposes “an ‘objective’ standard of vigilance in assessing the required degree
of protection and security with regard to what should be legitimately expected to be
secured for foreign investors by a reasonably well organized modern State.” 199 More
specifically, the tribunal clarified that this standard requires the State to take “the
reasonable measures of prevention which a well-administered government could be
expected to exercise under similar circumstances.”’° Other tribunals have
endorsed this position, 1°1° with the result that the FPS standard is thus an obligation of
means, not of result. That said, a mere lack of due diligence will suffice to breach
international law; there is no need to establish malice or negligence. 101

With these specifications in mind, the Tribunal will now determine whether the
Respondent breached Article 11(2)(b) of the BIT.

b. Has the Respondent Breached the FPS Standard?

The Claimant’s FPS claim is premised on an alleged failure by Costa Rica to provide
legal security to the Claimant’s investments; the Claimant has not pointed to any
physical harm. As the Tribunal has found that the BIT’s FPS standard only protects
against physical harm, the Claimant’s claim must fail.
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1006

1007

1008

1009

1010

1011

C-Reply Merits, [ 639, referring to Jan de Nul Award, 9 269, Exh. RL-0091.

R. Dolzer and C. Schreuer, Principles of International Investment Law (2008), pp. 149-150. See
also Lauder, ] 308, Exh. RL-0229 (“[T]he Treaty does notoblige the Parties to protect foreign
investment against any possible loss of value caused by persons whose acts could not be
attributed to the State.”)

Elettronica Sicula S.p.A. (ELSI), United States of America v. Italy, 1989 ICJ Reports 15,
Judgment, 20 July 1989, § 108, Exh. RL-0274.

AALP, 9 49, 76-77; Exh. CL-0121.
AAPL, 77, Exh. CL-0121.
AAPL, 77, Exh. CL-0121 (emphasis added).

Saluka, q| 484, Exh. CL-0077 (the State was under an obligation to “adopt all reasonable
measures to protect assets and property from threats or attacks”); Tecmed, 177, Exh. CL-
0085; AES,  13.3.2; Exh. CL-0260.

AAPL, | 77, Exh. CL-0121; Lauder, | 308, Exh. RL-0229.
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EXPROPRIATION

The Claimant’s Position

The Claimant submits that Article VIII of the BIT covers both direct and indirect
expropriation and that judicial measures can be expropriatory (a). The Claimant also
alleges that it held rights capable of expropriation (b) and that the challenged measures
amount to both a direct and indirect expropriation of its investments.

a. The Standard for Expropriation

(i) Definition of Expropriation Under Article VIl of the BIT

The Claimant submits that the concept of expropriation provided in Article VIII of the
BIT covers any measure having an effect “equivalentto” nationalization or expropriation
and therefore encompasses direct and indirect expropriation. 1012

Relying on Quiborax and Burlington, the Claimant argues that a direct expropriation
occurs “where a measure permanently deprives an investor of its property by forcibly
taking or transferring the property to the State.”°13 The Claimant further asserts that
“[a]ln indirect expropriation occurs where a measure, or a combination of measures,
substantially interfere with the investor’s ability to use or derive the economic benefits
from an investment established in the territory of the host State, even if it is not
necessarily to the obvious benefit of the host State.” 1014

Based on Vivendi Il and Burlington, the Claimant further submits that “[e]vidence of an
expropriatory intent may only serve to confirm the expropriation under the effects test,
but is not a requirement in and of itself.”1015

Finally, the Claimant argues that an expropriation is lawful and complies with Article
VIl of the BIT when the following requirements are met: (i) it is for a public purpose; (i)
it was conducted in accordance with due process of law; (iii) it was conducted on a non-
discriminatory basis; and (iv) prompt, adequate and effective compensation was
paid. 1016

1012

1013

1014

1015

1016

C-Mem. Merits, 9] 251.

C-Mem. Merits, 11252, citing Quiborax S.A. and Non Metallic Minerals S.A. v. Plurinational State
of Bolivia, ICSID Case No. ARB/06/2, Award, 16 September 2015 (“Quiborax Award”), [ 200,
Exh. CL-0074; Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5,
Decision on Liability, 14 December 2012 (“Burlington Resources”), ] 506, Exh. CL-0023.

C-Mem. Merits, 9] 253, citing Metalclad Corporation v. United Mexican States, ICSID Case No.
ARB(AF)/97/1, Award, 30 August 2000 (“Metalclad’), § 103, Exh. CL-0058; Occidental
Exploration and Production Company v. Republic of Ecuador, UNCITRAL, LCIA Case No.
UN3467, Final Award, 1 July 2004 (“Occidentar’), § 87, Exh. CL-0066.

C-Mem. Merits, [ 256; Burlington Resources, {401, Exh. CL-0023; Vivendi /1, [ 7.5.20, Exh.
CL-0029.

C-Mem. Merits, [ 275.
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(ii) Judicial Measures Can Be Expropriatory

The Claimant argues that judicial measures can be expropriatory, since Article VIII of
the BIT draws no distinction between expropriations conducted through executive,
legislative or judicial measures. 97 Relying on Rumeli, it submits that “a taking by the
judicial arm of the State may also amount to an expropriation.” 1918 Along the same lines
as its argumentation in respect of FET, the Claimant disputes that judicial measures
can only breach the prohibition against unlawful expropriation under international law if
they constitute a denial of justice, as the Respondent suggests, for the following
reasons. 1019

First, the Claimant argues that the Respondent cannot raise the compliance with its
domestic legal framework as a defense to expropriation. 020 Relying on ATA, the
Claimant submits that “a State cannot invoke its internal laws to evade obligations
imposed by a given treaty or generally by public international law.” 1021

Second, relying on Biwater, the Claimant asserts that investment tribunals have
repeatedly confirmed that denial of justice is not a requirement for a judicial measure
to amount to an expropriation.'922 For instance, in Rumeli, the tribunal held that “the
final decision of Kazakhstan’s Supreme Court affirming the compulsory redemption of
the claimant’s shares amounted to unlawful expropriation, even though the decision
was made ‘in accordance with due process of law.” 1923 In Sistem, the tribunal found
that the invalidation of a share purchase agreement constituted an expropriation
because it had the effect of abrogating the claimant’s ownership rights in a hotel. As
noted by the tribunal in Sistem, States are “not immune from liability for this
expropriation simply because the state organs that had carried out the expropriation
were judicial entities.” 1024

Third, the Claimant argues that the cases cited by the Respondent and by Canada are
not material for the present dispute. The tribunal in Azinian did not find that a denial of
justice is always a requirement for a finding of expropriation, but rather that tribunals
can impose international responsibility on a State for multiple types of breaches
including denial of justice. In any event, the Claimant stresses that no judicial measure
was challenged in Azinian.%%5 In the same vein, the Claimant argues that the tribund
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C-Mem. Merits, ] 258; C-Reply Merits, ] 668.

C-Mem. Merits, ] 258, citing Rumeli, ] 702, Exh. CL-0075.

C-Reply Merits, 9] 668.

C-Reply Merits, 1 670.

C-Reply Merits, 670, citing ATA, 1 121-122, 128, Exh. CL-0016.
C-Reply Merits, §] 671(a); Biwater Gauff, ||| 457-458, Exh. CL-0021.
C-Reply Merits, [ 671(b); Rumeli, Y] 705-706, Exh. CL-0075.
C-Reply Merits, 1 671; Sistem, [ 117-118, Exh. CL-0082.

C-Reply Merits, §1672.
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in Loewen did not purport to limit judicial expropriations in all cases to denial of
justice. 1026

b. The Claimant’s Rights Were Capable of Expropriation

The Claimant submits that its rights were capable of expropriation. Indeed, Article VIl
of the BIT protects “investments of investors” against unlawful expropriation, which
notion includes the exploitation Concession, the pre-existing mining rights, the shares
in Industrias Infinito, the money lent to Industrias Infinito and invested throughout the
Project’s life, the other Project approvals and the property associated with the
Project.92” The Claimant challenges that it held no valid rights capable of being
expropriated following their annulment by the Costa Rican courts. 1028

The Claimant further submits thatthe Respondentis estopped fromraising the illegality
of suchrights as a defensein this arbitration.192° Indeed, Costa Rica’'s Government —
through the acts of SETENA, SINAC, DGM, MINAE, various Ministers, the President of
Costa Rica and the Constitutional Chamber — led the Claimant to believe that its rights
were valid by upholding them and encouraging Infinito to carry on with the Project.1030
More precisely, the Claimant argues that “[i]f the 2002 Moratorium applied to the
[P]roject, then the Government should not have restored the exploitation concession,
granted the EIA, declared the [P]roject to be in the national interest, or granted the
change of land use permit.”193! Further, the Claimant stresses that its witness, Mr.
Aguero, confirmed that the Government understood that Industrias Infinito had valid
rights. 1032

According to Infinito, its position is echoed by various arbitral decisions. In particular,
the tribunal in ADC rejected the State’s argument that the relevant agreements were
ilegal because it had performed these agreements for several years.'933 |n
Kardassopoulos, the tribunal dismissed the respondents’ illegality argument as the
State had endorsed the investment. 1034

In the alternative, the Claimant argues that the Respondent’s argument only applies to
the resolutions granting Industrias Infinito its Concession and other key approvals. The
2011 Administrative Chamber Decision did not affect the pre-existing mining rights.
Rather, the 2012 MINAET Resolution expropriated the Claimant’s pre-mining rights by

1026

1027

1028

1029

1030

1031

1032

1033

1034

C-Reply Merits, 1 673.

C-Mem. Merits, q] 260.

C-Reply Merits, 9] 654.

C-Reply Merits, 1 661.

C-Reply Merits, 1] 661, 665.

C-Reply Merits, ] 666.

C-Reply Merits, 9] 667; CWS-Agtero 1, ] 35.
C-Reply Merits, ] 663.

C-Reply Merits, ] 664.
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archiving Industrias Infinito’s file in the Mining Registry and declaring the Crucitas area
free of mining rights in accordance with the 2011 Legislative Mining Ban. 1035

Contrary to the Respondent’s contentions, Industrias Infinito’s pre-existing mining rights
were capable of expropriation for two reasons. First, pursuant to Articles 23 and 26 of
the Mining Code, “an exploration permit holder becomes entitled as of right to an
exploitation concession once it proves the existence of an exploitable deposit and
meets defined statutory conditions,” 193¢ a matter on which the Respondent’s expert,
Dr. Léon expressed no opinion. 1037

Second, it is not true that Industrias Infinito’s exploration permit had expired. Relying
on Dr. Araya’s expert report, the Claimant submits that “[a]n exploration permit expires
only if the permit holder fails to apply for an exploitation concession within sixty days of
the permit’s expiry, not if its conditions are met and the permit holder moves onto the
next stage in the process.” 193 Industrias Infinito was thus an exploration permit holder
that had applied for an exploitation concession and its prior rights remained
acquired. 1039

C. The Respondent Expropriated the Claimant’s Investments

(i) The Expropriation Was Direct and Indirect

The Claimant argues that, by annulling the Claimant’s rights, the 2011 Administrative
Chamber Decision permanently deprived Infinito of its investments in Costa Rica. 1040
The Claimant contends that this expropriation was both direct and indirect.04

a. Direct Expropriation

It is the Claimant's submission that, through the 2011 Administrative Chamber
Decision, the Respondent directly expropriated (i) the exploitation Concession, (ii) other
project approvals, and (iii) its pre-existing mining rights.1042

According to the Claimant, the cancellation of its Concession is a classic case of direct
expropriation. Infinito defines the Concession as “a bundle of legal rights to which
Industrias Infinito became entitled in 2001, when it proved the existence of a gold
depositat Crucitas [...] and had complied with all of its obligations as an exploration
permit holder.” The Claimant argues that the 2011 Administrative Chamber Decision

1035

1036

1037

1038

1039

1040

1041

1042

C-Reply Merits, §[{] 655-656.

C-Reply Merits, 9] 658.

C-Reply Merits, 9] 659.

C-Reply Merits, 1 660; CER-Araya 1, ||| 74-75.

C-Reply Merits, § 660; CER-Araya 1, 1|1 65, 120, 162, 172.
C-Mem. Merits, 9] 263.

C-Mem. Merits, q[f] 246-248; C-Reply Merits, 1] 649.
C-Mem. Merits, ] 262.
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took these rights away from Industrias Infinito and thereby expropriated the
Concession. 1043

The other project approvals are likewise “bundles of legal rights that conferred on
Industrias Infinito certain rights in connection with the development, construction and
operation of the Crucitas gold mine,” including the 2005 EIA approval, the 2005
declaration of environmental viability and the 2008 approval of project modifications
and granting of environmental viability. %44 For the Claimant, the 2011 Administrative
Chamber Decision also directly expropriated these rights. 104

That said, the Claimant argues that the 2011 Administrative Chamber Decision did not
impact its pre-existing mining rights because “[i]f the final act, such as the resolution
granting a concession, is annulled, the rights-holder reverts to the position it was in
immediately before the final act was granted.”'%46 Accordingly, the Claimant was
entitled under its exploration permit to apply for a new concession and new project
approvals in order to carry out the Crucitas Project. %47 However, the 2012 MINAET
Resolution expropriated the pre-mining rights by extinguishing them. Moreover, the
2011 Legislative Mining Ban barred open-pit mining and thereby prevented the
Claimant from obtaining new rights to build and operate the Crucitas mine. 1048

b. Indirect Expropriation

The Claimant submits that the Respondent indirectly expropriated its other
investments, including its shares in Industrias Infinito, the funds it invested into its
subsidiary and the property associated with the Crucitas Project.

More precisely, the Claimant argues that with the loss of Industrias Infinito’'s
Concession and related rights, the Claimant’s other investments immediately became
substantially and permanently worthless.%49 The Claimant stresses that Industrias
Infinito’s share value began to fall on 30 November 2011 because of the 2011
Administrative Chamber Decision and dropped to zero in March 2013.1050 Relying on
the expert report of FTI, the Claimant submits that the fall in Industrias Infinito’s share
value shows “the market’s perception of the magnitude of the impact of the alleged
wrongful acts on Infinito’s investment.”1051

1043

1045

1046

1047

1048

1050

1051

C-Mem. Merits, 9] 264.

C-Mem. Merits, ] 265.

C-Mem. Merits, Y] 265.

C-Mem. Merits, 9] 266.

C-Mem. Merits, q[] 266-267.
C-Mem. Merits, [ 266-267.
C-Mem. Merits, [ 268, 269, 271.

C-Mem. Merits, q[ 270; Infinito Gold Ltd. Share Prices (21 September 2000 to 16 July 2015),
Exh. C-0303.

C-Mem. Merits, §1 270; CER-FTI 1, ] 7.69.
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(ii) The Expropriation Is Not Justified Under the Police Powers
Doctrine

The Claimant disagrees with the Respondent that a tribunal must take into account the
State’s goal in assessing whether it has expropriated the investor’s investments.
Rather, the Claimant argues that the test is entirely objective and consists in assessing
whether the host State deprived the investor of its investment or altered the economic
value of these investments. 052

According to the Claimant and contrary to the Respondent’s contentions, the police
powers doctrine is narrow and does not apply in the present case because the
challenged measures served no public purpose.

a. There Is No Broad “Public Purpose” Exception to Expropriation

For the Claimant, the Respondent’s broad definition of the public purpose exception,
under which any measure adopted for public interest or in good faith is covered by this
exception, is inconsistent with the BIT and with the jurisprudence. 1053

First, the Claimant emphasizes that an expropriation is lawful when it meets four
requirements, including that it serves a public purpose. Following Costa Rica’'s
arguments, it would escalate the public purpose requirement from a condition for a
lawful expropriation to a bar to a finding of expropriation, irrespective of the other
preconditions.1054

Second, the Claimant submits that, as noted in Quiborax, Burlington, Tecmed and
Saluka, the police powers doctrine is narrow. 1955 Relying on the decision in Vivendi Il,
the Claimant argues that “[i]f public purpose automatically immuni[z]es measures from
being found to be expropriatory, then there would never be a compensable taking fora
public purpose.” 1956 Most investment arbitration decisions held that the police powers
doctrine only applies when the measure (i) is truly necessary and proportionate to its
stated rationale; (ii) is not contrary to the investor’s legitimate expectations; (iii) does
nototherwise breach international obligations; or (iv) is not contrary to domestic law. 1957

Infinito further notes that the Respondent has not referred to any case in support of its
argument “that any measure aimed at general welfare and adopted in good faith will be
exempted from to [sic] Article VIII's prohibition against unlawful expropriation, unless it
is ‘obviously disproportionate’.”19%8 In Philip Morris and in Chemtura, the tribunals
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C-Reply Merits, 1 677.
C-Reply Merits, 1 679.
C-Reply Merits, 1 680.

C-Reply Merits, 91 682; Quiborax Award, ] 200, Exh. CL-0074; Burlington Resources, ] 506,
Exh. CL-0023; Tecmed, | 119, Exh. CL-0085; Saluka, {[{] 258, 263, Exh. CL-0077.

C-Reply Merits, [ 681, citing, Vivendi Il, § 7.5.21, Exh. CL-0029.
C-Reply Merits, 9] 682.
C-Reply Merits, 1 683.
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accepted that the respondent States had exercised their police powers because the
measures were required to prevent scientifically established harm to public health.
Likewise, in Saluka, the respondent’s banking system was at stake. 1059

Finally, relying on Santa Elena, the Claimant submits that “[e]xpropriatory
environmental measures — no matter how laudable or beneficial to society as a whole
— are in this respect, similar to any other expropriatory measures that a state may
implement in order to implement its policies: where property is expropriated, even for
environmental purposes, whether domestic or international, the state’s obligation to pay
compensation remains.” 1060

b. The Police Powers Doctrine Has No Application in the Present
Case

In any event, the Claimant denies that the Respondent adopted the challenged
measures in good faith and for the legitimate purpose of protecting the environment.106

First, the Claimant argues that there is no evidence on record establishing that the
Crucitas Project was harmful for the environment. To the contrary, the Claimant
stresses that Costa Rica’'s authorities, including SETENA, SINAC and the
Constitutional Chamber, found that the Project was consistent with Costa Rican
environmental law. In the same vein, the Claimant puts forward that the executive
branch defended the Crucitas Project before the Costa Rican courts. Finally, the
Claimant argues that the 2002 Moratorium and the 2012 MINAET Resolution merely
reflect achange in policy following the election of President Chinchilla. 1062

Second, the Claimant submits that Costa Rica enacted the 2011 Legislative Mining Ban
(i) in violation of the Political Constitution and (ii) to prevent the Crucitas Project from
proceeding.1063

Third, Infinito emphasizes that the Respondent’s “recent conduct belies its argument
that concern for the environment motivated the cancellation of the Crucitas
[Plroject.” 1064 Indeed, as noted by President Arias, “[tjhe environmental devastation
caused by the illegal mining in Crucitas is a tragedy that, unfortunately, we could have
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1061

1062

C-Reply Merits, §] 683; Philip Morris, q[{] 284-286, Exh. RL-0222; Saluka, |[{] 262-265, 270-275,
Exh. CL-0077; Chemtura, Y 266, Exh. CL-0025.

C-Reply Merits, 684, citing Compariia del Desarrollo de Santa Elena, S.A. v. Republic of Costa
Rica, ICSID Case No. ARB/96/1, Final Award, 17 February 2000 (“Santa Elena”), | 71, Exh.
CL-0030.

C-Reply Merits, ] 685.
C-Reply Merits, 1] 687-688.
C-Reply Merits, 9] 689.
C-Reply Merits, 1 690.
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avoided.” %5 The Claimant contends that Costa Rica did nothing to prevent these
illegal activities and the resulting harm to the environment. 1066

On this basis, the Claimant argues that the Respondent did not establish that the
measures were proportionate and necessary to protect the environment, and thus the
expropriation is not exempted under the police powers doctrine. 067

d. The Expropriation Was Unlawful

The Claimant submits that the expropriation did not meet the legality requirement set
in Article VIII of the BIT.

First, the expropriation was notfor a public purpose. Relying on the decisionin ADC
and on ILC reports, the Claimant explains that this condition “requires some genuine
interest of the public” and is not a self-judging standard. 68 The 2011 Administrative
Chamber Decision and the 2012 MINAET Resolution, however served no public
purpose, 199 as “[f]lar from having achieved any social good, the cancellation of the
Crucitas gold mine has deprived an already economically depressed community of
jobs, revenue, and social and physical infrastructure.”1070

Second, the expropriation was not completed in accordance with due process. Invoking
ADC, the Claimant argues that ““due process of law’, in the expropriation context,
demands an actual and substantive legal procedure fora foreign investor to raise its
claims against the depriving actions already taken or about to be taken against it.”1071
Industrias Infinito had no knowledge, so says the Claimant, that it would have to submit
arguments as to the application of the 2002 Moratorium to the 2008 Concession.
Indeed, this issue was not part of the complaint filed before the TCA. As a result,
Industrias Infinito only had the opportunity to make brief submissions on this issue. The
Claimant further argues that the Administrative Chamber did not cure this procedura
flaw “given that the Administrative Chamber proceeding was an appeal rather than a
hearing at firstinstance.” 1072

Third, the Claimant draws attention to the fact that Costa Rica has paid no
compensation to Industrias Infinito or to the Claimant, contrary to Article VIl of the BIT
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C-Reply Merits, q 690, citing Press Release, “Why did | approve the Crucitas Project?”, La
Nacion (15 January 2019), Exh. C-0753.

C-Reply Merits, 9 690.

C-Reply Merits, 1 691.

C-Mem. Merits, ][ 276-278, citing ADC, Y] 423, Exh. CL-0009.
C-Mem. Merits, 4] 280.

C-Mem. Merits. 4] 280.

C-Mem. Merits, ] 281, citing ADC, 1] 435, Exh. CL-0009.
C-Mem. Merits, 1] 283.
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which requires the payment of a compensation equivalent to the fair market value of
the investment. 1073

The Respondent’s Position

a. The Claimant Had No Mining Rights Capable of Expropriation

The Respondent submits that “[t]here can be no expropriation of a right that does not
exist” in the first place. 974 Invoking the award in Vestey, the Respondent submits that
“[flor a private person to have a claim under international law arising from the
deprivation of its property it must hold that property in accordance with applicable rules
of domestic law.” 1975 Likewise, the tribunal in EnCana ruled that “for there to have been
an expropriation of an investment or retumn [...] the rights affected must exist under the
law which creates them, in this case, the law of Ecuador.” 1076

The Respondent further argues that the Claimant had no valid mining right because (i)
the 2010 TCA Decision confirmed that the 2002 Concession was null ab initio and that
Industrias Infinito had no right covered by the 2002 Moratorium grandfathering
provision, and (ii) the 2008 Concession was granted when the 2002 Moratorium was
still in effect.077

Contrary to the Claimant’s submission, the Respondent asserts that the same is true
of Industrias Infinito’s alleged pre-existing mining rights. As a preliminary matter, the
Respondent argues that the Claimant’s position on this point is unclear, as it argued in
its Memorial that the expropriatory measure was the 2011 Administrative Chamber
Decision, and later in its Reply that it was the 2011 Legislative Mining Ban and the 2012
MINAET Resolution. 1078

In any event, the Respondent considers that Industrias Infinito had no pre-existing
mining rights since an exploration permit holder is not entitled as of right to an
exploitation concession, as confirmed by the TCA and Dr. Ledn, 97 and Industrias
Infinito’s exploration permit expired in September 1999. 1080 The Respondent stresses
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C-Mem. Merits, q] 287.

R-CM Merits, 1[1] 504, 506; R-Rej. Merits, [ 612; Vestey Group Ltd v. Bolivarian Republic of
Venezuela, ICSID Case No. ARB/06/4, Award, 15 April 2016, (“Vestey”), I 257, Exh. CL-0206;
EnCana Corporation v. Republic of Ecuador, LCIA, Award, 3 February 2006 (“EnCana”), ] 184,
Exh. RL-0127; Arif, 1] 417, 420, Exh. CL-0014; Emmis International Holding, B.V., et al. v.
Hungary, ICSID Case No. ARB/12/2, Award, 16 April 2014 (“Emmis”), ] 161-162, Exh. RL-
0086; Accession Mezzanine Capital L.P. and Danubius Kereskedbhaz Vagyonkezeld Zit v.
Hungary, ICSID Case No. ARB/12/3, Award, 17 April 2015 (“Accession”), 75, Exh. RL-0175.

R-CM Merits, 9] 506, citing Vestey, §] 257, Exh. CL-0206.
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R-CM Merits, 11 507-509; R-Rej. Merits, 1 613.
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that this fact was not disputed until the Claimant’s Reply, and that the Claimant’s
witness Mr. Juan Carlos Hernandez admitted that the exploration permit had expired in
1999, 1081

The Respondent adds that, even assuming that Industrias Infinito had held pre-existing
mining rights, the outcome would still have been same. The 2012 MINAET Resolution
and the 2011 Legislative Mining Ban had no impact on those alleged rights, 1982 as the
2010 Executive Moratoria, which entered into force in 2010 before the cut-off date
under the BIT, already prevented the Claimant from applying for anew concession. In
other words, “irrespective of the Legislative Moratorium and the 2012 MINAE
Resolution, Industrias Infinito could not have obtained an exploitation concession
following the annulment of its 2008 Concession.”1083

The Respondent further contends that “the Claimant’s lack of any valid mining right also
defeats its indirect expropriation claim.”19%84 This is because the value of the assets
allegedly subjected to indirect expropriation depended on the validity of the 2008
Concession and related rights.

b. The Respondent Is Not Estopped from Arguing that the Claimant’s
Rights Were not Valid

The Respondent disputes being estopped from relying on the invalidity of the
Claimant’s rights because its executive branch spent a decade upholding the validity
of such rights. 1085

First, Costa Rica asserts that “[t]he[...]decade to which the Claimant refersinits Reply
was a stretch of unremitting uncertainty about the validity of Industrias Infinito’s
purported mining rights.”1986 |t underlines that between the granting of the 2002
Concession and the annulment in 2010 of the 2008 Concession, various proceedings
were initiated as to the validity of the Claimant’s rights: On 1 April 2002, environmenta
activists filed an amparo against the 2002 Concession, which led to its annulment in