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PART I: THE ARBITRATION 

 
1. The Parties’ Dispute: This arbitration concerns a claim submitted by the Claimant to the 

International Centre for Settlement of Investment Disputes (“ICSID” or the “Centre”) on 

the basis of (i) the Treaty between the Arab Republic of Egypt and the United Arab 

Emirates (“the UAE”) on the Encouragement, Protection and Guarantee of Investments 

signed on 11 May 1997 (the “Treaty”), which entered into force on 11 January 1999, and 

(ii) the Convention on the Settlement of Investment Disputes between States and Nationals 

of Other States (the “ICSID Convention”), which entered into force on 14 October 1966.   

2. The claim relates to the alleged expropriation “through denial of justice and abuse of 

process”1 of (i) the Claimant’s right to arbitrate and (ii) the award rendered under the 

auspices of the Cairo Regional Centre for International Commercial Arbitration 

(“CRCICA”) in relation to a contractual dispute between the Claimant and the Egyptian 

General Petroleum Corporation (“EGPC”) arising out of the Concession Agreement 

entered into by the Claimant and EGPC on 6 January 1999. 

3. The Parties: The Claimant is National Gas S.A.E. (“National Gas” or the “Claimant”). 

National Gas is a private joint stock company incorporated under the laws of the Arab 

Republic of Egypt.2  

4. The Respondent is the Arab Republic of Egypt (“Egypt” or the “Respondent”).  

5. The Claimant’s and the Respondent’s respective representatives and their addresses are 

listed above. 

6. Both Egypt and the United Arab Emirates (“UAE”) are Contracting States to the ICSID 

Convention, the former since 1972 and the latter since 1982. The UAE is not a party to this 

arbitration. 

                                                 
1 Claimant’s Request for Arbitration dated 9 February 2011, Section V.1; see also Claimant’s Memorial on the 
Merits dated 31 May 2012, para. 23.  
2 See Claimant’s Request for Arbitration dated 9 February 2011, para. 21; Claimant’s Memorial on the Merits dated 
31 May 2012, para. 27. 
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7. [X] is a juridical person incorporated under the laws of the UAE in the Jebel Ali free zone 

of Dubai, UAE. From 2006 onwards, [X] has owned 90% of the shares in the Claimant. 

[X] was and remains wholly owned by another juridical person incorporated under the laws 

of the UAE in the Jebel Ali free zone of Dubai, UAE, known in this arbitration as [Y]. [Y] 

was and remains wholly owned by Mr. [Z]. [X], [Y] and Mr. [Z] are not parties to this 

arbitration. 

8. Procedure: On 14 February 2011, ICSID received a request for arbitration dated  

9 February 2011, from National Gas as the Claimant against Egypt as the Respondent (the 

“Request”).   

9. On 22 March 2011, the Secretary-General of ICSID registered the Request, as 

supplemented by the Claimant’s letter of 20 March 2011, in accordance with Article 36(3) 

of the ICSID Convention and notified the Parties of the registration. In the Notice of 

Registration, the Secretary-General invited the Parties to proceed to constitute a Tribunal 

as soon as possible in accordance with Rule 7(d) of the Centre’s Rules of Procedure for the 

Institution of Conciliation and Arbitration Proceedings. 

10. Following an extensive exchange of correspondence between the Parties and the Centre,3 

the Parties’ agreement on the method of constituting the Tribunal was confirmed on  

14 November 2011 in the following terms, in accordance with Article 37(2)(a) of the 

ICSID Convention: “The Tribunal shall consist of three arbitrators, one appointed by each 

Party and the third, who shall be President of the Tribunal, appointed by agreement of the 

Parties by November 30, 2011”.4  

                                                 
3 See letter from the Respondent dated 6 April 2011; letter from the Respondent dated 24 May 2011; letter from the 
Centre dated 24 May 2011; letter from the Claimant dated 12 June 2011; letter from the Respondent dated  
13 June 2011; letter from the Centre dated 13 June 2011; letter from the Claimant dated 22 September 2011; letter 
from the Centre dated 22 September 2011; letter from the Respondent dated 26 September 2011; letter from the 
Centre dated 26 September 2011; letter from the Claimant dated 4 October 2011; letter from the Centre dated  
4 October 2011; letter from the Respondent dated 25 October 2011; letter from the Claimant dated 9 November 
2011; letter from the Centre dated 9 November 2011; letter from the Respondent dated 10 November 2011; and 
letter from the Claimant dated 13 November 2011.  
4 Letter from the Centre dated 14 November 2013.  
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11. By letter of 18 November 2011, the Centre informed the Parties that Professor Brigitte 

Stern, a national of France, had accepted her appointment by the Respondent as an 

arbitrator.5   

12. By letter of 21 November 2011, the Centre informed the Parties that Mr. L. Yves Fortier 

CC, OQ, QC, a national of Canada, had accepted his appointment by the Claimant as an 

arbitrator.6  

13. By letter of 27 November 2011, the Respondent proposed that Mr. V.V. Veeder QC, a 

national of the United Kingdom, be appointed President of the Tribunal and invited the 

Claimant to accept this proposal. The Respondent further proposed that in the event that 

the Claimant were not to accept the proposed appointment, the Parties agree to extend the 

deadline for them to agree on the appointment of the President until 14 December 2011.  

14. By letters of 12 December 2011, the Claimant informed the Respondent and the Centre that 

it accepted the appointment of Mr. Veeder as President of the Tribunal and confirmed that 

“both Parties [were] now in agreement regarding the appointment of the President of the 

Tribunal”.   

15. Mr. Veeder accepted his appointment on 15 December 2011. On the same date, the 

Secretary-General, in accordance with Rule 6(1) of the ICSID Rules of Procedure for 

Arbitration Proceedings (the “Arbitration Rules”) notified the Parties that all three 

arbitrators had accepted their appointments and that the Tribunal was therefore deemed to 

have been constituted on that date. Mr. Paul-Jean Le Cannu, ICSID Legal Counsel, was 

designated to serve as Secretary of the Tribunal.   

16. On 27 February 2012, the Tribunal held a first session with the Parties by telephone. The 

Parties confirmed that the Tribunal had been properly constituted and that they had no 

current objection to the appointment of any Member of the Tribunal. It was agreed inter 

alia that the applicable Arbitration Rules would be those in effect from 10 April 2006, that 

the procedural language would be English and that the place of the proceeding would be 

                                                 
5 The Respondent informed the Centre that it appointed Professor Stern by letter of 26 September 2011.  
6 The Claimant appointed Mr. Fortier CC, OQ, QC in its Request for Arbitration (see RFA, para. 87).  
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Paris, France. The agreement of the Parties was embodied in the Minutes of the First 

Session signed by the President and the Secretary of the Tribunal and subsequently issued 

to the Parties.7 

17. The items upon which the Parties failed to agree at the first session were addressed by the 

Tribunal in Procedural Order No. 1 dated 12 March 2012, which provided in relevant part 

(by reference to the first session’s agenda items) that:  

1.3. The items on which the Tribunal was required to decide 
were as follows: 

  (1) Schedule for Submission of Pleadings (Paragraph 13 
of the Minutes of the First Session); 

  (2) Document Production (Paragraph 14); and 

  (3) Hearings (Paragraph 16). 

   […] 

2.1. Having heard the respective positions of the Parties and 
deliberated, the Tribunal decides as follows:  

(Items 1 & 3) Schedule for Submission of Pleadings and 
Hearings  

2.1.1. The schedule for written submissions shall be as follows: 

− The Claimant shall file a Memorial on Jurisdiction and 
the Merits by no later than 31 May 2012. The Claimant 
shall limit its submissions on the merits to issues of 
liability, with issues of quantum to be addressed (if 
relevant) in a subsequent phase of the proceedings;  

− The Respondent shall file a Memorial containing all its 
Objections to Jurisdiction and Request for Bifurcation as 
soon as possible thereafter but in any event no later than  
11 September 2012;  

− The Claimant shall file its Response to the Respondent’s 
Request for Bifurcation as soon as possible thereafter but 
in any event no later than 18 September 2012.  

                                                 
7 Further to the instructions of the Tribunal, the Centre circulated draft minutes for the Parties’ comment on  
12 March 2012 and final signed minutes on 6 April 2012. 
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2.1.2. The Tribunal shall hold an in-person hearing on 
bifurcation and related procedures and time-table in Paris 
beginning at 14.30 hours on 20 September 2012.  

(Item 2) Document Production 

2.1.3. These issues will be re-addressed at the hearing in Paris 
on 20 September 2012 in further consultation with the 
Parties, with the Tribunal making no order for the time 
being regarding any document production but retaining in 
full all its powers to do so. 

 
18. By letter of 13 March 2012, the Claimant informed the Tribunal that it understood 

paragraph 2.1.1. of Procedural Order No. 1 to mean that “the Respondent shall file a 

Memorial on Jurisdiction and the Merits (submissions on the merits to be limited to issues 

of liability) containing all its objections on jurisdiction and request for bifurcation as soon 

as possible thereafter but in any event no later than 11 September 2012”. 

19. By letter of the Centre dated 14 March 2012, the Tribunal confirmed that:  

[…] the Respondent shall file a Memorial containing all its 
Objections to Jurisdiction and Request for Bifurcation as soon as 
possible after the filing of the Claimant’s Memorial on Jurisdiction 
and the Merits but in any event no later than 11 September 2012.  
The Respondent is not expected to include submissions on the 
merits in this Memorial. 

 
20. By email of 19 March 2012, the Claimant requested that it be granted at least three weeks 

to prepare its Response to the Respondent’s Request for Bifurcation. It also requested that 

the Tribunal clarify when and how the Claimant would have to respond to the 

Respondent’s jurisdictional objections if the Tribunal were to decide not to bifurcate the 

proceedings.  

21. By letter of 22 March 2012, the Claimant stated that while it had initially objected to 

bifurcation, it had reconsidered its position in light of Procedural Order No. 1 and now 

accepted the Respondent’s Request for Bifurcation. The Claimant further proposed “that 

the Hearing scheduled in Paris for next September [2012] now be dedicated to 
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Respondent’s intended jurisdictional challenge and that the coming months be used for 

exchanges of written memorials on jurisdiction”. 

22. By letter of 25 March 2012, the Respondent informed the Tribunal that while it “agrees on 

the Claimant’s acceptance of bifurcation, it does not approve any change to the schedule of 

submissions, already set by the Tribunal’s procedural Order […]”. The Respondent also 

proposed a further schedule for written submissions on jurisdiction.  

23. By letter of 5 April 2012, the Claimant suggested that the deadlines proposed by the 

Respondent for written submissions on jurisdiction should be shorter.  

24. On 6 April 2012, the Tribunal issued Procedural Order No. 2, in which the following 

decisions were recorded:  

(i) The Tribunal decides, for the time being, not to confirm 
the Parties’ joint proposal for bifurcation, albeit subject 
to different conditions. That joint proposal, if maintained 
by both Parties, shall be reviewed at the Paris meeting in 
further consultation with the Parties; 

(ii) The Tribunal decides to maintain unchanged the 
timetable for the Claimant’s Memorial on the Merits and 
the Respondent’s Jurisdiction Memorial, as established in 
Procedural Order No.1; 

(iii) The Tribunal decides that, on 18 September 2012, the 
Claimant may but is not required to submit a brief, initial 
written response to the Respondent’s Jurisdiction 
Memorial, limited to the issue of bifurcation and/or future 
procedural timetable; and 

(iv) The agenda for the Paris meeting shall be limited to 
deciding only procedural matters (including bifurcation) 
and shall not include any issue of substance, whether 
relating to merits or jurisdiction.  

12. Given the several decisions above, in addition to limiting 
expressly the Paris meeting’s agenda as indicated above for 
the purpose of clarifying Paragraphs 2.1.2 & 2.1.3 of 
Procedural Order No. 1, the Tribunal amends Paragraph 
2.1.1 to provide as follows:  
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“2.1.1. The schedule for written submissions shall be as 
follows: 

The Claimant shall file a Memorial on Jurisdiction 
and the Merits by no later than 31 May 2012.  The 
Claimant shall limit its submissions on the merits 
to issues of liability, with issues of quantum to be 
addressed (if relevant) in a subsequent phase of the 
proceedings;  

The Respondent shall file a Memorial containing 
all its Objections to Jurisdiction and Request for 
Bifurcation as soon as possible thereafter but in 
any event no later than 11 September 2012; 

The Claimant may (but shall not be required) file a 
brief, initial written response to the Respondent’s 
Jurisdiction Memorial, limited to the issue of 
bifurcation and/or future procedural timetable on 
18 September 2012.” 

 
25. By letter of 10 April 2012, the Claimant thanked the Tribunal for clarifying certain aspects 

of Procedural Order No. 1 and for introducing the minor procedural amendment provided 

by Procedural Order No. 2.   

26. On 31 May 2012, the Claimant filed its Memorial on the Merits.  

27. By letter of 27 July 2012, the Respondent informed the Tribunal and the Claimant that it 

would now be jointly represented by the Egyptian State Lawsuits Authority, Foreign 

Disputes Department (“ESLA”) and Messrs. Louis-Christophe Delanoy, Tim Portwood 

and Raëd Fathallah of Bredin Pratt, Paris, France.  

28. By letter of 30 July 2012, the Respondent offered to file a memorial on jurisdiction and the 

merits provided that it be granted a three-month extension of the deadline to submit its 

memorial (i.e. until Monday 10 December 2012). It also confirmed its availability to attend 

an in-person meeting on procedural issues in Paris on 20 September 2012.  

29. By letter of 5 August 2012, the Claimant informed the Tribunal that it would have no 

objection to a three-month extension for the Respondent to submit a memorial on 

jurisdiction and the merits. The Claimant further submitted that “in view of the 
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Respondent’s failure to present any submission on the jurisdictional challenge, despite the 

ample opportunity provided in the time schedule (which the Claimant strictly adhered to), 

[…] the request for bifurcation [should] be denied, and that issue[s] of jurisdiction and 

liability [should] be addressed together in a first phase of this Arbitration”. The Claimant 

finally indicated that a procedural hearing in Paris on 20 September 2012 “would be 

extremely useful”. 

30. By letter of the Centre dated 6 September 2012, the Tribunal informed the Parties that the 

Respondent was not obliged to submit its Memorial containing all its Objections on 

Jurisdiction and Request for Bifurcation on 11 September 2012 and that its application for 

more time would be an item on the agenda and addressed at the procedural meeting of  

20 September 2012 in Paris.   

31. The procedural meeting was held on 20 September 2012 at the World Bank’s offices in 

Paris, France.8 In addition to the Tribunal and its Secretary, the following were present at 

the meeting: 

For the Claimant: Dr. Khaled El Shalakany, Shalakany Law Office; Mr. Adam Khaled El 

Shalakany, Shalakany Law Office; Ms. Sara Ezzat, Shalakany Law Office; Mr. Sherif 

Morsy, Shalakany Law Office; and Mr. [Z], National Gas; and 

For the Respondent: Mr. Mahmoud Mohamed Abdel Wahab Elkhrashy, Counselor, 

Egyptian State Lawsuits Authority, Foreign Disputes Department (ESLA); Mr. Mohamed 

Mahmoud Khalaf Nasr, Counselor, ESLA; Mr. Louis-Christophe Delanoy, Bredin Prat; 

Mr. Raëd Fathallah, Bredin Prat; Mr. Suhaib Al-Ali, Bredin Prat; and Ms. Liliane 

Djahangir, Bredin Prat. 

32. At this meeting, the Tribunal also established the following two-track procedural time-

table following consultation with the Parties:  

2.1. The Respondent shall file a Counter-Memorial on the 
Merits (limited to issues of liability) as well as all its 

                                                 
8 The Minutes of the Procedural Meeting of 20 September 2012 were circulated to the Parties in draft form for 
comment on 1 October 2012. The Parties having submitted no comment, the final signed version of the Minutes was 
issued on 20 December 2012.  
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Objections to Jurisdiction and its Request for Bifurcation of 
the proceeding into jurisdiction and merits phases by 10 
December 2012.  

2.2. Should the Respondent file Objections to Jurisdiction and a 
Request for Bifurcation, the Claimant shall reply to the 
Request for Bifurcation by 31 January 2013.   

2.3. The Tribunal shall hold a hearing on the issue of 
bifurcation with the Parties by telephone on 11 February 
2013 at 4:00 pm CET; the Tribunal shall render its 
decision on the Respondent’s Request for Bifurcation then 
or shortly thereafter.  

2.4. If the Tribunal decides to bifurcate (“Track 1”), the 
schedule shall be as follows: 

2.4.1. The Claimant shall file a Counter-Memorial on 
Jurisdiction by 18 March 2013; 

2.4.2. The Respondent shall file a Reply on Jurisdiction by 
29 April 2013; and 

2.4.3. The Claimant shall file a Rejoinder on Jurisdiction 
by 27 May 2013; and 

2.4.4. The Tribunal shall hold an organisational pre-
hearing conference by telephone at a date to be 
determined; and  

2.4.5. The Hearing on Jurisdiction shall be held in Paris 
either on 27 June or 3 July 2013. 

2.5. If the Tribunal decides not to bifurcate and to join the 
objections to jurisdiction to the merits (“Track 2”), the 
schedule shall be as follows: 

2.5.1. The Claimant shall make its requests for production 
of documents (if any) in the form of a Redfern 
Schedule by 31 January 2012 [sic: 2013]; 

2.5.2. The Respondent shall produce the requested 
documentation or, if not, state its objections to any 
request for production by 11 March 2013;  

2.5.3. The Claimant shall respond to these objections by 
25 March 2013; 
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2.5.4. The Tribunal shall make its best efforts to rule on 
these objections shortly thereafter; 

2.5.5. The Claimant shall file a Reply on the Merits 
(limited to issues of liability) and Counter-
Memorial on Jurisdiction by 27 May 2013; 

2.5.6. The Respondent shall file a Rejoinder on the Merits 
(limited to issues of liability) and Reply on 
Jurisdiction by 19 August 2013; 

2.5.7. The Claimant shall file a Rejoinder on Jurisdiction 
by 19 September 2013; 

2.5.8. The Tribunal shall hold an organisational pre-
hearing conference by telephone at a date to be 
determined; and 

2.5.9. The Hearing on Jurisdiction and the Merits (limited 
to issues of liability) shall be held in Paris from 14 
to 18 October 2013.9 

 
33. On 10 December 2012, the Respondent filed a Counter-Memorial on the Merits, its 

Objections to Jurisdiction, and its Request for Bifurcation. It also submitted a power of 

attorney dated 21 November 2012 (as agreed at the meeting of 20 September 2012). 

34. On 31 January 2013, the Claimant filed its Reply to the Respondent’s Request for 

Bifurcation. The Claimant submitted that “Track 2” should be adopted and that, if the 

deadline for the submission of its requests for production of documents was confirmed to 

be 31 January 2013 (and not 2012 as inadvertently indicated in Procedural Order No. 2), it 

requested a three-week extension of that deadline to 21 February 2013, with a 

corresponding adjustment of the subsequent deadlines of the document production phase. 

The deadline for the filing of the Claimant’s Reply on the Merits (limited to issues of 

liability) and Counter-Memorial on Jurisdiction under “Track 2” would remain unchanged.  

35. By letter of 1 February 2013, the Tribunal informed the Parties as follows:  

The Tribunal hereby confirms that the date set for the filing of the 
Claimant’s document production requests was 31 January 2013 

                                                 
9 Minutes of the Procedural Meeting of 20 September 2012, paras. 2.1-2.5.  
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(See audio recording of the Procedural Meeting, 2nd audio file, 
14’ to 16’10”).  However, in light of the circumstances and in 
particular the limited impact of the requested extension on the 
procedural time-table as a whole, the Tribunal hereby extends the 
deadline for the Claimant to file its document production requests 
to 21 February 2013, pursuant to article 26(2) of the ICSID 
Arbitration Rules and paragraph 6 of the Minutes of the First 
Session.  Similarly, the deadline for the Respondent to produce the 
requested documentation or, if not, state its objections to any 
request for production is extended to 1 April 2013.  The deadline 
for the Claimant to respond to these objections is extended to  
15 April 2013. 

 
36. In addition, the Tribunal confirmed that in the event that the proceedings were to be 

bifurcated in accordance with “Track 1” of the procedural time-table, the Hearing on 

Jurisdiction would be held in Paris on 27 June 2013. 

37. On 11 February 2013, the Tribunal held a meeting on the Respondent’s Request for 

Bifurcation by telephone. In addition to the Members of the Tribunal and its Secretary, the 

following took part in this meeting: 

For the Claimant: Dr. Khaled El Shalakany, Shalakany Law Office; Mr. Adam Khaled El 

Shalakany, Shalakany Law Office; Ms. Marie-Louise Morcos, Shalakany Law Office;  

Ms. Sara Ezzat, Shalakany Law Office; Mr. Sherif Morsy, Shalakany Law Office; and  

Mr. Khaled Sherif, Shalakany Law Office. 

For the Respondent: Mr. Mahmoud Mohamed Abdel Wahab Elkhrashy, Counselor, 

Egyptian State Lawsuits Authority, Foreign Disputes Department (ESLA); Mr. Mohamed 

Mahmoud Khalaf Nasr, Counselor, ESLA; Mr. Amr Arafa, Counselor, ESLA; Ms. Fatma 

Khalifa, Counselor, ESLA; Ms. Reem Hendy, Counselor, ESLA; Mr. Louis-Christophe 

Delanoy, Bredin Prat; Mr. Raëd Fathallah, Bredin Prat; Mr. Suhaib Al-Ali, Bredin Prat; 

and Ms. Liliane Djahangir, Bredin Prat. 
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38. On 18 February 2013, the Tribunal issued Procedural Order No. 3 recording its decision on 

the Respondent’s Request for Bifurcation, disputed by the Claimant, in regard to the four 

objections to jurisdiction made by the Respondent, namely:  

[…]10  

 
39. For the reasons set out in Procedural Order No. 3, the Tribunal decided to bifurcate the 

Respondent’s first and second objections, for which “Track 1” would apply.11 As regards 

the Respondent’s third and fourth objections, the Tribunal decided that there would be no 

bifurcation; and it joined these two objections to the merits, deciding that “Track 2” would 

apply without any suspension,12 subject to the following matters: (i) given the risk that the 

costs might be wasted (should the Tribunal find that it had no jurisdiction), the Tribunal 

confirmed that it would be minded to apply in this case the ‘loser pays’ principle in 

allocating costs to reflect that event under Article 61 of the ICSID Convention and ICSID 

Arbitration Rule 47;13 and (ii) because the time-table under “Track 2” allowed for little 

slippage time, the Tribunal suggested that it might be safer to re-fix the October 2013 

hearing to later dates. 

40. By letter of 28 February 2013, the Respondent informed the Tribunal that while it 

appreciated “the Tribunal’s suggestion of applying the ‘loser pays’ principle to the instant 

proceedings […]”, it was “also mindful that the parallel schedule would undermine the 

other underlying principles of a bifurcation such as saving time and efficiency”. The 

Respondent thus suggested not to proceed simultaneously with “Track 1” and “Track 2” 

and to amend “Track 2” by postponing by two months the deadline for the filing of the 

Respondent’s Rejoinder on the Merits and Reply on Jurisdiction and the Claimant’s 

Rejoinder on Jurisdiction, and holding the hearing three weeks after the filing of the 

Claimant’s Rejoinder.  

                                                 
10 See Procedural Order No. 3, para. 10.  
11 See Procedural Order No. 3, para. 17. 
12 See Procedural Order No. 3, para. 18. 
13 See Procedural Order No. 3, para. 21. 
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41. By letter of 4 March 2013, the Claimant recalled that it had accepted to work under the 

pressure of a dual track time-table for the purpose of preserving the dates set aside for the 

October hearing. In the event that the Tribunal were inclined to amend “Track 2” as 

requested by the Respondent, the Claimant proposed alternative changes to both “Track 1” 

and “Track 2”.  

42. By letter of 15 March 2013, the Respondent made further proposals for both Tracks.  

43. By letter of 17 March 2013, the Claimant informed the Tribunal that it accepted the 

Respondent’s proposal of 15 March 2013.  

44. On 27 March 2013, the Tribunal issued Procedural Order No. 4,14 which fixed the 

following amended time-table:  

A. The Amended Schedule for “Track 1” shall now be as 
follows: 

(i) The Claimant to file its Counter-Memorial on 
Jurisdiction (on bifurcated jurisdictional issues) by 
2 April 2013 (instead of 18 March 2013); 

(ii) The Respondent to file its Reply on Jurisdiction (on 
bifurcated jurisdictional issues) by 14 May 2013 
(instead of 29 April 2013); 

(iii) The Claimant to file its Rejoinder on Jurisdiction 
(on bifurcated jurisdictional issues) by 12 June 
2013 (instead of 27 May 2013); and 

(iv) The one-day Jurisdictional Hearing in Paris (on 
bifurcated jurisdictional issues) is maintained for 
27 June 2013. 

B. The Amended Schedule for “Track 2” is now as follows: 

(i) The Claimant to file its Reply on the Merits (limited 
to issues of liability, not quantum) and its Counter-
Memorial on Jurisdiction (on non-bifurcated 
jurisdictional issues) by 1 September 2013 (instead 
of 27 May 2013); 

                                                 
14 A draft Procedural Order No. 4 was circulated to the Parties for comment on 19 March 2013.  
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(ii) The Respondent to file its Rejoinder on the Merits 
(limited to issues of liability, not quantum) and its 
Reply on Jurisdiction (on non-bifurcated 
jurisdictional issues) by 8 November 2013 (instead 
of 19 August 2013); 

(iii) The Claimant to file its Rejoinder on Jurisdiction 
(on non-bifurcated jurisdictional issues) by 10 
January 2014 (instead of 19 September 2013); and 

(iv) An oral hearing on Jurisdiction (on non-bifurcated 
jurisdictional issues) and the Merits (limited to 
issues of liability, not quantum) shall be held at 
dates still to be fixed by the Tribunal from 
January/February 2014 onwards, depending on the 
availability of the Tribunal and of the Parties. 

 
45. On 2 April 2013, the Claimant filed its Defence on Bifurcated Jurisdictional Issues.  

46. On 14 May 2013, the Respondent filed its Reply on Bifurcated Jurisdictional Issues.  

47. On 12 June 2013, the Claimant filed its Rejoinder on Bifurcated Jurisdictional Issues.  

48. On 27 June 2013, the Tribunal held an oral hearing on the two bifurcated jurisdictional 

issues at the World Bank’s offices, 66 avenue d’Iéna, Paris 75116, France. In addition to 

the Tribunal and its Secretary (with the assistants to Mr. Fortier15 and Professor Stern16), 

the following were present at this hearing: 

For the Claimant: Dr. Khaled El Shalakany, Shalakany Law Office; Mr. Adam Khaled El 

Shalakany, Shalakany Law Office; and Mr. Sherif Morsy, Shalakany Law Office. 

For the Respondent: Mr. Mahmoud Mohamed Abdel Wahab Elkhrashy, Counselor, 

Egyptian State Lawsuits Authority, Foreign Disputes Department (ESLA); Ms. Fatma 

Khalifa, Counselor, ESLA; Ms. Reem Hendy, Counselor, ESLA; Mr. Louis-Christophe 

Delanoy, Bredin Prat; Mr. Raëd Fathallah, Bredin Prat; Ms. Liliane Djahangir, Bredin Prat; 

and Ms. Alia El Sadda, Bredin Prat. 

                                                 
15 Ms. Annie Lespérance.  
16 Mr. Fabian Hincker.  
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49. During this hearing, the Parties respectively made oral submissions on the two bifurcated 

jurisdictional issues, as recorded in the verbatim transcript: Mr. Delanoy for the 

Respondent; and Dr. El Shalakany for the Claimant. Neither Party adduced any oral 

evidence at the hearing. 

50. At the end of the hearing, the Tribunal re-stated the amended schedule for “Track 2”, 

which the Parties confirmed.17 The Tribunal also informed the Parties of the dates on 

which it would be available to hold an oral hearing on the non-bifurcated jurisdictional 

issues and the merits in the event that none of the bifurcated jurisdictional issues were 

upheld.18 The Tribunal invited the Parties to revert to that matter once they had had an 

opportunity to consider its proposal.19   

51. By letter of 1 July 2013, the Tribunal invited the Claimant to make an additional written 

submission to clarify an argument made at the hearing with regard to Mr. [Z]’s Canadian 

nationality, with the Respondent being afforded an opportunity to respond in writing to this 

further submission. The Tribunal was also “conscious that the timing of its decision may 

affect the current twin-track procedural timetable” and was mindful of “possible 

difficulties for the Parties over the proposed conditional hearing on the bifurcated 

jurisdictional issues and merits, all of which it [was] minded to address separately in the 

near future”. 

52. On 15 July 2013, the Claimant filed its Clarification of a Jurisdictional Issue. On 29 July 

2013, the Respondent submitted its Response to Claimant’s Clarification.  

53. On 31 July 2013, the Claimant applied for permission to file a brief reply to the 

Respondent’s submission of 29 July 2013 by close of business the next day. On 1 August 

2013, the Tribunal informed the Parties that permission to file a brief reply was granted by 

the Tribunal de bene esse.  

                                                 
17 See T. 177-178. 
18 See T. 178. 
19 Id. 
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54. On 2 August 2013, the Claimant filed its Reply on the Clarification. On 3 August 2013, the 

Respondent sought permission to file a short Rejoinder to the Claimant’s Reply of  

2 August 2013. On 4 August 2013, the Tribunal informed the Parties that permission to file 

a brief rejoinder was granted by the Tribunal de bene esse. 

55. On 5 August 2013, the Respondent filed its Rejoinder on Claimant’s Clarification.  

56. By letter of 6 August 2013, the Tribunal informed the Parties that the Claimant’s Reply on 

the Clarification and Respondent’s Rejoinder on Claimant’s Clarification, initially 

admitted into the file de bene esse, were now both admitted unconditionally. The Tribunal 

also confirmed that, for the time being, no further written submissions from either Party 

were required by the Tribunal. 

57. By letter of 4 September 2013, the Claimant applied for a six-week extension to file its 

Reply on the Merits (limited to issues of liability, not quantum) and its Counter-Memorial 

on Jurisdiction (on non-bifurcated jurisdictional issues), which it was unable to submit by  

1 September 2013 owing to the political and social situation in Egypt.  

58. By email of 13 September 2013, the Claimant inquired as to whether there had been a 

response to its request of 4 September 2013. By email of the same date, the Tribunal 

invited the Respondent to submit its comments on the Claimant’s letter of 4 September 

2013 as soon as practicable and in any event by 19 September 2013. 

59. By letter of 16 September 2013, the Respondent informed the Tribunal that it was 

“unfortunately not in a position to comment on the Claimant’s request before the Tribunal 

has ruled on the bifurcated objections to its jurisdiction”. The Respondent “reserve[d] the 

right to return to this issue upon the ruling of the Tribunal on its jurisdiction”. 

60. By letter dated 13 October 2013, the Claimant submitted its Reply Memorial (also called 

“Memorial in Rejoinder”). The Claimant also requested a modification to “Track 2” to 

allow for further document production by the Respondent. 

61. On 16 October 2013, the Tribunal issued Procedural Order No. 5, in which the following 

decision was recorded:  
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In the current circumstances and considering that the Tribunal is 
still deliberating and actively determining the bifurcated 
jurisdictional issues, the Tribunal hereby issues this order 
suspending these arbitration proceedings until such determination 
or further procedural order. 

The Tribunal will of course revert to the Parties in due course to 
inform them as to when it completes its determination of the 
bifurcated jurisdictional issues. 

 
62. Relief: As to the formal relief on the two bifurcated jurisdictional objections, the 

Respondent requests the Tribunal to: 

[…]20 

 
63. As to such formal relief, the Claimant requests “[…]”.21  

64. The proceeding was formally closed on the date of this Award’s dispatch to the Parties 

pursuant to Rule 38(1) of the Arbitration Rules.  

                                                 
20 Respondent’s Reply on Bifurcated Jurisdictional Issues dated 14 May 2013, para. 73.  
21 Claimant’s Rejoinder on Bifurcated Jurisdictional Issues dated 12 June 2013, para. 75. See also Claimant’s 
Defence on Bifurcated Jurisdictional Issues, para. 71. 
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PART II: EXTRACTS FROM RELEVANT TEXTS 

 
The Treaty (in English translation from Arabic) 

65. Article 1(3) of the Treaty defines the term “investor” as: “[...] any of its natural or juristic 

persons that are investing in the territory of the other Contracting State”. 

66. Article 10(3) of the Treaty provides: 

In the event that it becomes difficult to reach a satisfactory 
resolution through local courts, each Contracting State agrees to 
the submission of the dispute which arises between it and an 
investor from the other Contracting State to the International 
Centre for Settlement of Investment Disputes (referred to 
hereinafter as the “Centre”) to be settled through conciliation or 
arbitration by virtue of the Convention on the Settlement of 
Investment Disputes between States and Nationals of Other States 
which was presented in Washington on 18 March 1965 to be 
signed (referred to hereinafter as the “Convention”), with respect 
to the following […].22 

 
67. Article 10(4) of the Treaty provides: 

In case of the existence of a juridical person that has been 
registered or established in accordance with the law in force in a 
region [territory] [“iqlim” in Arabic, meaning a province or like 
territory] following a Contracting State [“tabai” in Arabic, 
meaning linked to or subject to a Contracting State], and an 
investor from the other Contracting State owns the majority of the 
shares of that juridical person before the dispute arises, then such 
a juridical person shall, for the purposes of the Convention, be 
treated as an investor of the other Contracting State, in 
accordance with Article 25(2)(B) of the Convention.23 

 

                                                 
22 Claimant’s English translation of the Treaty between the Government of the Arab Republic of Egypt and the 
Government of the United Arab Emirates on the Encouragement, Protection and Guarantee of Investments signed on 
May 11, 1997 (the “Treaty”), Exhibit C1 to the Claimant’s Request for Arbitration. 
23 Id.  
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68. The Tribunal experienced difficulties with the original English translation of Article 10(4) 

submitted by the Claimant. At the hearing, these difficulties were resolved jointly by the 

Parties with the addition of the square-bracketed wording inserted above.24 

 
The ICSID Convention (English version) 

69. Article 25 of the ICSID Convention provides (in the English version) as follows: 

(1) The jurisdiction of the Centre shall extend to any legal dispute 
arising directly out of an investment, between a Contracting 
State (or any constituent subdivision or agency of a 
Contracting State designated to the Centre by that State) and a 
national of another Contracting State, which the parties to the 
dispute consent in writing to submit to the Centre. When the 
parties have given their consent, no party may withdraw its 
consent unilaterally. 

(2) “National of another Contracting State” means: 

(a) any natural person who had the nationality of a 
Contracting State other than the State party to the 
dispute on the date on which the parties consented to 
submit such dispute to conciliation or arbitration as well 
as on the date on which the request was registered 
pursuant to paragraph (3) of Article 28 or paragraph (3) 
of Article 36, but does not include any person who on 
either date also had the nationality of the Contracting 
State party to the dispute; and 

(b) any juridical person which had the nationality of a 
Contracting State other than the State party to the dispute 
on the date on which the parties consented to submit such 
dispute to conciliation or arbitration and any juridical 
person which had the nationality of the Contracting State 
party to the dispute on that date and which, because of 
foreign control, the parties have agreed should be treated 
as a national of another Contracting State for the 
purposes of this Convention. 

(3) Consent by a constituent subdivision or agency of a 
Contracting State shall require the approval of that State 

                                                 
24 See T. 103:4 – 108:5; T. 150:8-13.  
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unless that State notifies the Centre that no such approval is 
required. 

(4) Any Contracting State may, at the time of ratification, 
acceptance or approval of this Convention or at any time 
thereafter, notify the Centre of the class or classes of disputes 
which it would or would not consider submitting to the 
jurisdiction of the Centre. The Secretary- General shall 
forthwith transmit such notification to all Contracting States. 
Such notification shall not constitute the consent required by 
paragraph (1). 

 
70. In the French version of the ICSID Convention, the sequence of the words is different in 

the second part of Article 25(2)(b). It provides for ICSID arbitration if “les parties sont 

convenues, aux fins de la présente Convention, de considérer [une personne morale qui 

possède la nationalité de l’Etat contractant partie au différend] comme ressortissant d’un 

autre Etat contractant en raison du contrôle exercé sur elle par des intérêts étrangers”. In 

the Spanish version, the same passage ends with the words: “por estar sometidas a control 

extranjero”. 

71. The Tribunal notes that the English, French and Spanish language versions of the ICSID 

Convention are equally authentic by reason of the ICSID Convention’s last paragraph. 

However, despite the different wording and word order between the English version and 

the French and Spanish versions of the second part of Article 25(2)(b), the Tribunal 

considers such differences to be immaterial for present purposes, applying Article 33(2) 

and 33(4) of the Vienna Convention on the Law of Treaties. (The Tribunal has also noted 

the scholarly commentary to such effect by Sébastien Manciaux, Investissements étrangers 

et arbitrage entre Etats et ressortissants d’autres Etats (2004) 179, cited by the Parties.)  
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PART III: JURISDICTION RATIONE PERSONAE 

  
 Introduction 

73. It is appropriate to address separately the two bifurcated jurisdictional objections made by 

the Respondent and disputed by the Claimant, beginning with the first objection ratione 

personae. 

74. The Tribunal begins by summarising the Parties’ principal submissions on this 

jurisdictional objection ratione personae. It has taken into account all their written and oral 

submissions on this objection, including the written pleadings submitted before the hearing 

(namely, the Respondent’s Objections to Jurisdiction of 10 December 2012, the Claimant’s 

Defence on Bifurcated Jurisdictional Issues of 2 April 2013, the Respondent’s Reply of 14 

May 2013 and the Claimant’s Rejoinder of 12 June 2013), the oral submissions made at the 

hearing of 27 June 2013 and the subsequent written submissions of 15 July, 29 July, 2 

August and 5 August 2013. The Tribunal emphasises that what follows are only brief 

summaries of the Parties’ principal arguments.   

 
The Respondent’s Case 

75. […] 

 
 The Claimant’s Case 

99. […] 

The Tribunal’s Analyses and Decisions 

115. Introduction: It is necessary at the outset to describe the Tribunal’s general approach to 

this bifurcated jurisdictional issue under Article 25(2)(b) of the ICSID Convention. The 

Tribunal does not understand such approach to be materially disputed between the Parties. 

116. Under the Treaty and the ICSID Convention, the Respondent offered to consent, on 

conditional terms, to arbitral jurisdiction for claims by non-States against the Respondent. 
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A claimant seeking to accept that offer must meet the requirements imposed by such terms; 

and a failure to do so must necessarily mean that no arbitral jurisdiction exists, because 

there would be no consent by the Respondent to arbitral jurisdiction.  

117. Consent always is the essential condition precedent to arbitration and, indeed, to any form 

of consensual adjudication. As was decided by the International Court of Justice in Bosnia-

Herzegovina v Yugoslavia,56 there must be an “‘unequivocal indication’ of a ‘voluntary 

and indisputable’ acceptance” of consent; and, as was also decided by a NAFTA 

arbitration tribunal, in the case Fireman’s Fund v. Mexico,57 a claimant “is not entitled to 

the benefit of the doubt with respect to the existence and scope of an arbitration 

agreement”. 

118. For present purposes, this approach means that the burden of establishing jurisdiction, 

including consent, lies primarily upon the Claimant. Although it is the Respondent which 

has here raised specific jurisdictional objections, it is not for the Respondent to disprove 

this Tribunal’s jurisdiction. Under international law, as a matter of legal logic and the 

application of the principle traditionally expressed by the Latin maxim “actori incumbit 

probatio”, it is for the Claimant to discharge the burden of proving all essential facts 

required to establish jurisdiction for its claims. Such jurisdictional facts are not here subject 

to any “prima facie” evidential test; and, in any event, that test would be inapplicable at 

this stage of the arbitration proceedings where the Claimant (as with the Respondent) had 

sufficient opportunity to adduce evidence in support of its case on the bifurcated 

jurisdictional issues and for the Tribunal to make final decisions on all relevant disputed 

facts.58  

119. Conversely, the Tribunal does not here apply a restrictive interpretation of consent in 

favour of the Respondent. As was decided in Amco, the consent of a sovereign to 

                                                 
56 Case Concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide 
(Bosnia and Herzegovina v. Yugoslavia (Serbia and Montenegro)) (Provisional Measures, Order of 13 September 
1993), 1993 ICJ Rep. at 325, 342. 
57 Fireman’s Fund Insurance Company v United Mexican States, ICSID Case No ARB(AF) 02/01, Decision on the 
Preliminary Question dated 17 July 2003 (“Fireman’s Fund”), para. 64. 
58 Accordingly, the well-known dictum in the opinion of Judge Higgins in the Oil Platforms Case is here doubly 
irrelevant. 
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investment arbitration should not be construed restrictively as being a limitation of its 

sovereignty. The tribunal there decided: 

[...] [L]ike any other conventions, a convention to arbitrate is not 
to be construed restrictively, nor, as a matter of fact, broadly or 
liberally. It is to be construed in a way which leads to find out and 
to respect the common will of the parties: such a method of 
interpretation is but the application of the fundamental principle 
pacta sunt servanda, a principle common, indeed, to all systems of 
internal law and international law.  

Moreover – and this is again a general principle of law – any 
convention, including conventions to arbitrate, should be 
construed in good faith, that is to say by taking into account the 
consequences of their commitments the parties may be considered 
as having reasonably and legitimately envisaged.59 

 
120. However, from the text of the ICSID Convention, it is clear that the parties’ consent, even 

if otherwise established, may not suffice to establish jurisdiction before an ICSID tribunal. 

As was noted by the Report of the Executive Directors: “While consent of the parties is an 

essential prerequisite for the jurisdiction of the Centre, consent alone will not suffice to 

bring a dispute within its jurisdiction. In keeping with the purpose of the Convention, the 

jurisdiction of the Centre is further limited by reference to the nature of the dispute and the 

parties to it”.60 

121. As to limitations by reference to the nature of the dispute, Article 25(1) of the ICSID 

Convention extends jurisdiction only to legal disputes “arising directly out of an 

investment”. The recurring controversies before ICSID tribunals as to the meaning of 

“investment” demonstrate that consent as to the existence of an investment in another 

instrument may not suffice. As stated by Schreuer: “[…] if a BIT’s definition of investment 

goes beyond the requirements of the ICSID Convention there will be no jurisdiction”.61 

The Tribunal also notes the unresolved consequences, amongst arbitrators, legal 

practitioners and scholars, of the Decision on the Application for Annulment of 16 April 

                                                 
59 Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1, Decision on Jurisdiction 
dated 25 September 1983, para. 14(i), Exhibit RL-25 (emphasis in the original). 
60 Report of the Executive Directors, para. 25.  
61 Schreuer, supra footnote 32, p. 124.  
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2009 made by the Ad Hoc Committee in MHS,62 including the Dissenting Opinion of Judge 

Mohammed Shahabuddeen.63 Fortunately, these difficulties do not require the decision of 

the Tribunal in this arbitration; and, for present purposes, their resolution can be set aside.  

122. As to limitations by reference to the parties, Article 25(1) of the ICSID Convention 

contains another general limitation on consent. Its text limits jurisdiction to a qualifying 

dispute between a Contracting State and “a national of another Contracting State”. The 

latter term is defined in Article 25(2)(b) as including “any juridical person which had the 

nationality of a Contracting State other than the State Party to the dispute [...]”. Subject to 

the further wording (considered below), the plain meaning of this text precludes any 

consent by parties to ICSID jurisdiction where the claimant party has the nationality of the 

respondent Contracting State.  

123. The effect of this wording in Article 25(2)(b) replicates the general limitation regarding 

natural persons in Article 25(2)(a) of the ICSID Convention. As already indicated above, 

this general limitation is interpreted to apply not only to nationals of the respondent 

Contracting State, but also to dual nationals of the respondent Contracting State and of 

another State. Moreover, these same limitations have long been established for diplomatic 

protection under international law: Article 4 of the 1930 Hague Convention on Certain 

Questions Relating to the Conflict of Nationality Laws declared: “A State may not afford 

diplomatic protection to one of its nationals against a State whose nationality such person 

also possesses”; and see now Articles 5-7 of the 2006 ILC Articles on Diplomatic 

Protection. Accordingly, the ILC’s Commentary on Article 5 approved the result of the 

Loewen award rejecting jurisdiction over the corporate claimant’s claim against the USA 

under NAFTA, on the ground that, with its newly acquired US nationality, that claimant’s 

claim could require the USA to pay compensation to its own national. 

124. In the present case, the crucial difference between the Claimant and the Respondent turns, 

however, on the further wording in Article 25(2)(b), operating as an exception to the 

                                                 
62 Malaysian Historic Salvors SDN BHD v Government of Malaysia, ICSID Case No. ARB/ /05/10, Decision on the 
Application for Annulment dated 16 April 2009 (“MHS”).  
63 Malaysian Historic Salvors SDN BHD v Government of Malaysia, ICSID Case No. ARB/ /05/10, Dissenting 
Opinion of Judge Shahabuddeen dated 16 April 2009.  
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general limitation: “[...] and any juridical person which had the nationality of the 

Contracting State party to the dispute [...] and which, because of foreign control, the parties 

have agreed should be treated as a national of another Contracting State for the purposes of 

this Convention”. The Parties have both assumed in the present case that such an 

agreement can be made in a treaty between Contracting States (to which a claimant would 

not be a party) and not only an agreement between the disputing parties (including a 

claimant). In the circumstances, the Tribunal is content to proceed on that assumption.   

125. In the Request for Arbitration dated 9 February 2011, the Claimant rightly acknowledged 

that both the Respondent and the UAE were Contracting States to the ICSID Convention 

and that the Claimant was a juridical person of Egyptian nationality. Under Article 25(1) 

and the first part of Article 25(2)(b), it would follow that, thus far, there could be no ICSID 

jurisdiction over the Claimant’s claim. The basis on which the Claimant asserted 

jurisdiction under the exception contained in the second part of Article 25(2)(b), as 

required by Rule 2(1)(d)(iii) of the ICSID Institution Rules, merits reciting verbatim:  

The Claimant is 90% owned by the UAE company [X] and, under 
Article 10(4) of the BIT is to be treated as a national of the UAE 
for the purposes of the Convention. [Article 10(4) is here quoted]. 
Since CTIP acquired 90% of the shares in the Claimant in 2006, 
the Claimant shall, for the purposes of the Convention, be treated 
as an investor of the UAE in accordance with Clause (b) of Article 
25(2) of the Convention.64 

 
126. The Tribunal notes the identification of the UAE as the other Contracting State under the 

second part of Article 25(2)(b) of the Convention, together with the Treaty. 

127. In the Tribunal’s view, two principal questions arise in this case under this second part of 

Article 25(2)(b): (i) what is the meaning and effect of the phrase “[...] which, because of 

foreign control, the parties have agreed should be treated as a national of another 

Contracting State”; and (ii) has that requirement been satisfied, with or without  

Article 10(4) of the Treaty? The meaning of Article 25 is of course subject to the legal 

rules of interpretation codified in the Vienna Convention on the Law of Treaties (as is also, 

                                                 
64 Claimant’s Request for Arbitration dated 9 February 2011, para. 28 (emphasis in the original). 
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of course, the Treaty); but it is appropriate first to consider two arbitral decisions on Article 

25(2)(b), applying those rules. 

128. These decisions are Vacuum Salt Products Limited v. Government of the Republic of 

Ghana, with the award of 16 February 1994 (ICSID Case No. ARB/92/1); and Autopista 

Concesionada de Venezuela, C.A. v. Bolivarian Republic of Venezuela, with the decision 

on jurisdiction of 27 September 2001 (ICSID Case No. ARB/00/5). It is necessary to 

consider these two decisions in some detail. In the Tribunal’s view, these highly significant 

decisions are materially consistent with each other. 

129. In Vacuum Salt, the tribunal (Robert Jennings, Charles Brower and Kamal Hossain), 

decided upon jurisdiction as follows: 

36. […] [T]he parties’ agreement to treat Claimant as a foreign 
national “because of foreign control” does not ipso jure confer 
jurisdiction. The reference in Article 25(2)(b) to “foreign control” 
necessarily sets an objective Convention limit beyond which ICSID 
jurisdiction cannot exist and parties therefore lack power to invoke 
same no matter how devoutly they may have desired to do so 
[citations omitted]. In addressing the present claim of jurisdiction 
grounded on the second clause of Article 25(2)(b) it is the task of 
the Tribunal thus to determine whether or not the Convention limit 
has been exceeded. 

37. […] As the consent of the parties is in broad principle the 
“cornerstone of the jurisdiction of the Centre” [citation omitted], it 
is accorded considerable respect and is not lightly to be found to 
have been ineffective. Thus the acknowledged authority on the 
Convention states in specific regard to Article 25 (2)(b) that “any 
stipulation… based on a reasonable criterion should be accepted” 
and that jurisdiction should be declined “only if… to do so would 
permit parties to use the Convention for purposes for which it was 
clearly not intended” [citation to Broches omitted]. In like vein it 
has been stated that the agreement of the parties “on a foreign 
nationality based on foreign control would raise a strong 
presumption that there was adequate foreign control on which to 
predicate a foreign nationality.” [citation to Amerasinghe omitted] 
Then it is “only… where such foreign control cannot be postulated 
on the facts on the basis of the application of any reasonable 
criterion that a tribunal… would not [accept jurisdiction], because 
in such a case the parties would purport to use the Convention for 
purposes it was not intended.” [citation to Amerasinghe omitted] 
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38. Nevertheless the words “because of foreign control” have to 
be given some meaning and effect. These words are clearly 
intended to qualify an agreement to arbitrate and the parties are 
not at liberty to agree to treat any company of the host State as a 
foreign national: They may only do so “because of foreign 
control.” The Tribunal concludes that the existence of consent to 
an arbitration clause […] in circumstances such that jurisdiction 
could be premised only on the second clause of Article 25 (2)(b) 
raises a rebuttable presumption that the “foreign control” 
criterion of the second clause of Article 25(2)(b) has been satisfied 
on the date of consent.65 

 
130. In Autopista, as recited more fully above, the tribunal (Gabrielle Kaufmann-Kohler, Karl-

Heinz Böckstiegel and Bernardo Cremades), approached the jurisdictional issue as follows: 

103. Article 25(2)(b) (second prong) defines “national of another 
Contracting State” as any juridical person which had the 
nationality of the Contracting State party to the dispute, and which 
because of foreign control, the parties have agreed should be 
treated as a national of another Contracting State for the purposes 
of the Convention. 

104. Hence, locally incorporated companies may agree to ICSID 
arbitration subject to two requirements: 

• The parties have agreed to treat the said company as a national 
of another Contracting State for the purposes of this 
Convention; and 

• The said company is subject to foreign control.66 

 
The Tribunal notes here this same formulation of two separate “requirements”. 

131. Accordingly, despite its text as one uninterrupted sentence, Article 25(2)(b) of the ICSID 

Convention separately establishes a subjective test and an objective test. That is clear from 

the ordinary meaning of the wording of Article 25(2)(b), as well as the reasoning in the 

decisions in both Vacuum Salt, Autopista and in scholarly commentaries. Both tests must 

be met by the Claimant to establish jurisdiction in the present case. Albeit differing in its 

                                                 
65 Vacuum Salt, supra footnote 28, paras. 36-38. 
66 Autopista, supra footnote 33, paras. 103-104. 



National Gas S.A.E. v. Arab Republic of Egypt 
Excerpts of the Award 

31 
 

application, this approach is common ground between the Parties. As the Claimant rightly 

acknowledged at the hearing: “consent is not enough and consent is not the only 

 thing [...]”.67 

132. The subjective test is raised by the words “the parties have agreed should be treated as a 

national of another Contracting State for the purposes of this Convention”. In the 

Tribunal’s view, this subjective test is met by Article 10(4) of the Treaty by treating the 

Claimant as a national of the UAE, the latter being a Contracting State to the ICSID 

Convention. Article 10(4) refers expressly to Article 25(2)(b) of the Convention; the 

Claimant is a juridical person registered or established in accordance with the laws of 

Egypt; and [X] owns a majority of the Claimant’s shares.  

133. The objective test is raised by the words “because of foreign control”; and it is not met 

simply by meeting the subjective test: these two tests are not the same. As was decided in 

Vacuum Salt, “[...] the parties’ agreement to treat Claimant as a foreign national ‘because 

of foreign control’ does not ipso jure confer jurisdiction. The reference in Article 25(2)(b) 

to ‘foreign control’ necessarily sets an objective Convention limit beyond which ICSID 

jurisdiction cannot exist and parties therefore lack power to invoke same no matter how 

devoutly they may have desired to do so […]”.68 As was likewise decided in Autopista: 

“[...] locally incorporated companies may agree to ICSID arbitration subject to two 

requirements: “[t]he parties have agreed to treat the said company as a national of another 

Contracting State for the purposes of this Convention; and [t]he said company is subject to 

foreign control”.69 Accordingly, the Tribunal decides that this objective test is not satisfied 

by mere agreement of the Parties in this case: “foreign control” must be established 

objectively. 

134. The Tribunal acknowledges that, even as an objective test, the requirement of  

Article 25(2)(b) as to foreign control may take into account the express agreement of both 

the disputing parties and the Contracting Parties to the ICSID Convention. In the words of 

                                                 
67 T. 64:14-15. 
68 Vacuum Salt, supra footnote 28, para. 36.  
69 Autopista, supra footnote 33, para. 104 (emphasis added). 
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Vacuum Salt, such agreement may operate as “a rebuttable presumption”;70 and, as 

expressed in Autopista, agreement based on “reasonable criteria”,71 without formalities, 

would ordinarily suffice. Yet both approaches impose limitations to such agreements. In 

Vacuum Salt, citing Dr. Broches, an agreement could not permit parties to use the ICSID 

Convention “for purposes for which it was clearly not intended”.72 In Autopista, again 

citing Dr. Broches, an agreement must keep within “the outer limits within which disputes 

may be submitted to […] arbitration under the auspices of the Centre”;73 and also “the 

purposes of the Convention have not been abused”.74 

135. As to the application of this objective test, Professor Schreuer and his editorial colleagues 

suggest that “the better approach would appear to be a realistic look at the true controllers 

thereby blocking access to the Centre for juridical persons that are controlled directly or 

indirectly by nationals of non-Contracting States or nationals of the host State”.75 Professor 

Gaillard, in the commentary cited by the Respondent, suggests that “control” must actually 

be exercised by foreign nationals; and that it would not suffice to show that the local 

company is owned by another company incorporated in another Contracting State to 

benefit from this test, if that company is itself controlled by nationals of the host State.76 

136. In the Tribunal’s view, there is a significant difference under Article 25(2)(b) between  

(i) control exercised by a national of the Contracting State against which the Claimant 

asserts its claim and (ii) control by a national of another Contracting State. The latter 

situation violates no principle of international law and is consistent with the text of the 

ICSID Convention. On the other hand, the former situation violates the general limitation 

in Article 25(1) and the first part of Article 25(2)(b) of the ICSID Convention in regard to 

both Contracting States and nationals (including dual nationals). In other words, the latter 

is consistent with the object and purpose of the ICSID Convention; but the former is 

                                                 
70 Vacuum Salt, supra footnote 28, para. 38.  
71 Autopista, supra footnote 33, para. 116. 
72 Vacuum Salt, supra footnote 28, para. 37. 
73 Autopista, supra footnote 33, para. 109. 
74 Id., para. 116; see also para. 114. 
75 Schreuer, supra footnote 32, p. 323. 
76 See TSA Spectrum Gaillard commentary, supra footnote 31. 
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inconsistent: it would permit the use of the ICSID Convention for a purpose for which it 

was clearly not intended and it would breach its outer limits. As already noted above, 

Article 25(2)(b) operates only as a qualified exception to the general limitation to ICSID 

jurisdiction in Article 25: a sardine cannot swallow a whale.  

137. Hence, it is not surprising to see tribunals (and scholarly commentators) apply the control 

test favouring jurisdiction in the latter case. Conversely, it is not surprising to see its 

application rejecting jurisdiction in the former case. In TSA Spectrum, the tribunal decided 

against a “strict literal interpretation that may go against common sense in some 

circumstances, especially when the formal nationality covers a corporate entity controlled 

directly or indirectly by persons of the same nationality as the host State”.77 As also 

suggested by Schreuer: “If the immediate controller is a national of a Contracting State 

which is, in turn, controlled by nationals of non-Contracting States or even by nationals of 

the host State? Realism would militate against jurisdiction in such a case”.78 The Tribunal 

therefore concludes that it has no jurisdiction over the Claimant, as the latter is not under 

foreign control, but under Egyptian control. This conclusion is not modified by the 

allegation that Mr. [Z] is a dual national, being Egyptian and Canadian. 

138. In Burimi & Eagle Games v. Albania (ICSID Case No ARB/11/18), the tribunal (Daniel 

Price, Bernardo Cremades and Ibrahim Fadlallah) decided in its award of 29 May 2013 

rejecting jurisdiction under Article 25(2)(b), as follows: 

118. Accordingly, the Tribunal finds that Mr. Ilir Burimi, a dual 
national of Italy and Albania, is the majority shareholder of Eagle 
Games [an Albanian company] and therefore the relevant party for 
determining whether Eagle Games can be treated as a national of 
a Contracting State other than the State party to the dispute 
because it is under “foreign control.” 

119. While Claimants did not make this argument in its written 
submissions, the conclusion that Mr. Ilir Burimi – a dual national 
of Italy and Albania – is the majority shareholder of Eagle Games 
raises an important question about whether a dual national may 
rely on his “foreign” nationality – that is, the nationality other 

                                                 
77 TSA Spectrum, supra footnote 30, para. 145. 
78 Schreuer, supra footnote 32, p. 321. 
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than the nationality of the Contracting State party to the dispute – 
for the purposes of establishing “foreign control” over a company 
bringing a claim before ICSID.  

120. The ICSID Convention makes it very clear that a dual 
national may not invoke one of his two nationalities to establish 
jurisdiction over a claim brought in his own name under  
Article 25(2)(a). [citation here omitted] Indeed, it is for this very 
reason that Mr. Ilir Burimi was required to withdraw as a 
Requesting Party from the Request for Arbitration dated June 16, 
2011. 

121. While neither the ICSID Convention nor relevant precedents 
address the potential for a dual national invoking one of his two 
nationalities to establish jurisdiction over a claim brought in the 
name of a juridical person under the second clause of Article 
25(2)(b), it strikes the Tribunal as anomalous that the principle 
against use of dual nationality in [Article] 25(2)(a) would not 
transfer to the potential use of dual nationality in  
[Article] 25(2)(b). Otherwise, any dual national who is a national 
of the Contracting State to a dispute could circumvent the bar on 
claims in Article 25(2)(a) by establishing a company in that state 
and asserting foreign control of that company by virtue of his 
second (foreign) nationality. Accordingly, the Tribunal finds that 
for the purposes of considering whether Eagle Games could be 
treated as a national of another Contracting State (i.e., Italy) 
because of “foreign control,” Mr. Ilir Burimi cannot invoke his 
Italian nationality to establish “foreign control” of Eagle 
Games.79 

 
139.  The Tribunal notes that Italy was and remains a Contracting State to the ICSID 

Convention, whereas in the present case Canada was not a Contracting State at the time of 

the Claimant’s Request. Further, the Tribunal does not read the tribunal’s phrase 

“circumvent the bar” quoted in paragraph 121 above as necessarily indicating a 

requirement for forum shopping, but rather as a way of illustrating (as an example) the 

consequence of mis-matching the second part of Article 25(2)(b) with the remainder of 

Article 25 of the ICSID Convention. In Autopista, the tribunal had likewise cited cases of 

fraud and misrepresentation as “examples”: see the passage quoted from paragraph 116 of 

the decision above, in paragraph 110 of the Award. 

                                                 
79 Burimi, supra footnote 26, paras. 118-121. 
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140. The Tribunal accepts these analyses in Vacuum Salt, Autopista and Burimi: they are based 

on established principles with a clear dividing-line, making for legal predictability and 

certainty. Albeit eventually resulting in different jurisdictional decisions, the Tribunal 

considers that these three decisions are consistent as a matter of principle. In Autopista, the 

tribunal found there was a controller who was not a dual national but was a national of 

another Contracting State; and accordingly there could be no violation of international law 

or Article 25’s general limitation. If the facts were the same in the present case, this 

Tribunal would arrive at the same result as the tribunal in Autopista and assume 

jurisdiction. Conversely, this Tribunal would understand the Autopista tribunal to reject 

jurisdiction if the facts in this case had been present in that case. 

141. The Tribunal distinguishes the several other cases invoked by the Claimant where the 

named claimant is not a national of the respondent Contracting State (as in the present 

case). These included the decisions and awards in Tokios Tokelės,80 ADC v. Hungary,81 

Rompetrol82 and Wena.83 None of these cases, given the particular claimant’s foreign 

nationality, arose under the second part of Article 25(2)(b). The issue was there directed at 

the nationality of the named foreign claimant and not at the “foreign control” of a local 

claimant. In the Tribunal’s view, the present case, with the Claimant being an Egyptian 

national, is materially different. There is no issue over the Claimant’s nationality in the 

present case: it is an Egyptian company. 

142. In his witness statement, as to the facts, Mr. [Z] testified as to the origins of the Claimant’s 

shareholding:  

[…]84 

 
143. The Tribunal accepts Mr. [Z]’s evidence. The Tribunal was also informed by the Claimant 

that, prior to 2006, the majority of the Claimant’s shares (55%) were held by [W], a British 

                                                 
80 For Tokios Tokelės, see supra footnote 41. 
81 For ADC v Hungary, see supra footnote 43. 
82 For Rompetrol, see supra footnote 42. 
83 For Wena, see supra footnote 54. 
84 Witness Statement of Mr. Reda Ginena, paras. 19-21.  
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company, which could have benefited of the jurisdiction of an ICSID tribunal, as a covered 

investor under the United Kingdom–Egypt BIT of 1975 and the ICSID Convention, 

without any like jurisdictional issues raised by the Respondent in this case.  

144. The Tribunal decides that the factual evidence shows unequivocally that [X] is a shell 

company of UAE nationality wholly owned by [Y], which is also a shell company of UAE 

nationality wholly owned by Mr. [Z], an Egyptian national (who is also a Canadian 

national). Share ownership is not, of course, conclusive proof of control; but, in this case, it 

is clear that in fact the controller of both [X] and [Y] is Mr. [Z], with these two UAE 

companies acting as holding companies for Mr. [Z]’s 90% indirect interest in the Claimant, 

which have to be added to the 5% direct interest of Mr. [Z], which were not held through 

these companies. Indeed, the Claimant agrees that Mr. [Z] controls [X] and that [X] 

controls the Claimant, as was confirmed at the hearing.85 Each of these two UAE 

companies exists independently from Mr. [Z] in juridical theory, but not in practice. 

Indeed, [Y] is clearly named after Mr. [Z]. In commercial reality, as a fact, Mr. [Z] controls 

the Claimant.  

145. Moreover, it matters little whether Mr. [Z] exercises sole control over the Claimant (with 

his direct and indirect 95% interest) or if he shares such control with Mr. [V] (with his 5% 

direct interest) because Mr. [V] is also an Egyptian national. There is no cogent evidence 

of any other control over the Claimant. Hence, the Claimant is ‘controlled’ by Mr. [Z] 

within the meaning of Article 25(2)(b) of the ICSID Convention; or, in the French version 

of the ICSID Convention, Mr. [Z] is at least the principal ‘interest’ controlling the 

Claimant. If Mr. [Z] (with or without Mr. [V]) is not the Claimant’s controller, it would 

mean that no-one is. 

146. These factual findings imply no criticism of Mr. [Z]: the Tribunal recognises that his 

choice of corporate structure was made in good faith for legitimate fiscal reasons; it was 

not designed as an exercise in forum shopping under the Treaty; and whilst [X] and [Y] are 

both shell companies, neither are sham entities. 

                                                 
85 See T. 156:6 – 157:12; T. 166.  
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147. The Tribunal has noted the Claimant’s submission that Mr. [Z] is said to be “deemed” a 

Canadian investor under the Egypt–Canada BIT and not an Egyptian national, particularly 

as advanced in the Claimant’s two written submissions made after the hearing. This factor, 

not pleaded in the Claimant’s Request for Arbitration formally invoking ICSID’s 

jurisdiction, cannot change the Tribunal’s decision.  

148. At the relevant time, when the Claimant submitted its Request for Arbitration to ICSID, 

Canada was not a Contracting State to the ICSID Convention; and Mr. [Z] was and is not a 

party to this arbitration. Moreover, a bilateral treaty between two States, even if that treaty 

is incorporated into their national laws, cannot modify the text of a multilateral treaty, such 

as the ICSID Convention. Hence, Mr. [Z]’s deemed Canadian nationality cannot be a 

factor under Article 25(2)(b) the ICSID Convention; and for that purpose, he was and 

remains a dual national of Egypt and Canada. In any event, Mr. [Z] is not the Claimant 

(nor Mr. [V]); the Claimant advances its claim under the Treaty between Egypt and the 

UAE (not the Egypt–Canada BIT); and the Tribunal cannot therefore derive any part of its 

jurisdiction in the present case from the Egypt–Canada BIT. However, the Tribunal 

refrains from expressing any view as to whether Mr. [Z] could advance any claim against 

Egypt under the Egypt–Canada BIT. 

149. For these reasons, the Tribunal decides that the Claimant has not satisfied the objective test 

in the second part of Article 25(2)(b) of the ICSID Convention; and, accordingly, the 

Tribunal decides that it has no jurisdiction over the Claimant’s claim in this arbitration.  
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PART IV: JURISDICTION RATIONE TEMPORIS 

 
 Introduction  

150. It is common ground between the Parties and confirmed by the Tribunal that, in the event 

that the Respondent’s first objection ratione personae were upheld by the Tribunal, the 

Tribunal could have no jurisdiction to decide the Claimant’s claim in this arbitration, 

whatever its decisions might or might not be in regard to the Claimant’s second objection 

ratione temporis (or, indeed, any of the non-bifurcated jurisdictional objections). 

151. Accordingly, the first objection, ratione personae, raises a threshold issue for the 

Claimant’s claim. This is not so as regards this second objection, ratione temporis. As the 

Respondent confirmed at the hearing, this objection relates only to the Claimant’s claim 

regarding the “Egyptian pound floatation dispute”.86  

 
 The Tribunal’s Analysis 

152. In circumstances where the Tribunal has upheld the Respondent’s objection ratione 

personae by its decision in Part III above, with the result that this Tribunal has no 

jurisdiction over the Claimant’s claim, it is both unnecessary and inappropriate for the 

Tribunal now to decide the Claimant’s objection ratione temporis. Accordingly, the 

Tribunal does not decide this second objection here, one way or the other. 

  

                                                 
86 T. 5:21-24; see also T. 40:20-25 – 41:1-7.  
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PART V: COSTS 

 
153. Article 61(2) of the ICSID Convention and Rule 47(1)(j) of the Arbitration Rules govern 

the issue of costs in these proceedings, i.e. both (i) the expenses incurred by the Parties and 

(ii) the fees and expenses of the Tribunal and the charges of the Centre. Given the wording 

of these provisions, ICSID tribunals exercise a large measure of discretion on deciding 

how and by which party such costs shall be paid. 

154. In this case, it is clear that the Claimant is the unsuccessful party and the Respondent is the 

successful party. The first jurisdictional issue raised by the Respondent, being a threshold 

issue, means that the Claimant’s claim cannot move to the merits. Accordingly, applying 

the ‘loser pays principle’, the Tribunal considers that the Claimant should bear in full, 

without any recourse to the Respondent, the fees and expenses of the Tribunal and the 

charges of the Centre, namely those costs identified under (ii) above. 

155. As regard the expenses incurred by the Parties, namely those costs identified under (i) 

above, the Tribunal takes into account other factors. First, this first jurisdictional issue was 

a relatively novel point; and both sides conducted their respective cases with great 

professional courtesy and efficiency notwithstanding grave difficulties in Egypt. Second, 

the Parties generously co-operated with each other procedurally, particularly over the 

question of bifurcating and not bifurcating the Respondent’s jurisdictional issues under the 

twin-track time-table described above. Under that time-table (as later amended) and 

previous time-tables as regards the merits, the Claimant filed a Memorial, the Respondent 

filed a Counter-Memorial and, after the jurisdictional hearing, the Claimant filed a Reply 

Memorial on 13 October 2013. With this Award, this Tribunal can of course never address 

the merits of the Parties’ dispute. 

156. In the circumstances, the Tribunal considers that it would be appropriate in this case for the 

Parties to bear their own expenses, without recourse to the other. The Tribunal, of course, 

has borne in mind the terms of its Procedural Order No 3 of 18 February 2013.87 It 

nonetheless considers that its tentative indication is sufficiently met by its decision on the 

                                                 
87 See supra paras. 38-39. 
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costs identified under (ii) above and, further, that the Claimant was put to unequal 

expenses as regards pleading the merits, particularly with its Reply Memorial. As the 

overall unsuccessful party, the Claimant must of course bear those costs without recourse 

to the Respondent. However, just as it may on occasion be right for a tribunal to penalise a 

recalcitrant party as to costs, the Tribunal considers it here appropriate to do the opposite 

given that the Claimant’s co-operation was made in good faith to ensure, overall, a more 

efficient procedure for this arbitration beneficial to both Parties. Accordingly, the Tribunal 

does not think right to order the Claimant to pay for the Respondent’s own expenses. 

157. In conclusion, for these reasons, the Tribunal decides that the Claimant and the Respondent 

shall bear their own expenses; and that the Claimant shall bear all the fees and expenses of 

the Tribunal and the charges of the Centre.88 

  

                                                 
88 The ICSID Secretariat will provide the Parties with a detailed financial statement of the case account as soon as 
the account has been finalised.  
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PART VI: THE OPERATIVE PART 

 
158. For the reasons set out above, the Tribunal decides and awards: 

(i) To uphold the jurisdictional objection ratione personae made by the Respondent; 

(ii) Not to determine, one way or the other, the jurisdictional objection ratione 

temporis made by the Respondent;  

(iii) To declare that both the Centre (ICSID) and the Tribunal have no jurisdiction 

over the Claimant’s claim in this arbitration by virtue of Articles 25(1) and 

25(2)(b) of the ICSID Convention; 

(iv) That the Claimant shall bear all the costs of these proceedings comprising the fees 

and expenses of the Members of the Tribunal and the expenses and charges of the 

Secretariat, the exact amount of which shall be subsequently notified by the 

Centre; and 

(v) That each Party shall bear its own expenses. 
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The Honourable L. Yves Fortier CC, OQ, QC  Professor Brigitte Stern 
Arbitrator        Arbitrator 

 Date:         Date:  
 
 
 
 
 
 
 
 
 
 
 _______[signed]________ 
 Mr. V. V. Veeder QC 
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 Date: 
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